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The Senate met at 11 a.m., and was 
called to order by the President pro 
tempo re [Mr. THURMOND]. 

The PRESIDENT pro tempore. The 
Chaplain will now deliver the opening 
prayer. 

PRAYER 
The Chaplain, Dr. Lloyd John 

Ogilvie, offered the following prayer: 
Let us pray: 
Almighty God, Sovereign of this 

land, Lord of our personal lives, and 
source of unity in the midst of diver­
sity, enable us to show the true nature 
of loyalty to our Nation, the Office of 
the President, the Constitution, and 
our future. Help us to exemplify how to 
communicate convictions without cen­
sure of those who may not fully agree 
with us. Keep us from almighty tone 
and tenor. Free us from the false as­
sumption that we ever have a corner on 
all the truth. Unsettle any pious pos­
turing that pretends that we alone can 
speak for You. 

You created us in Your image. Help 
us never to return the compliment. 
Break the cycle of judgment, cat­
egorization, and condemnation so prev­
alent in our land. Forgive us when we 
presume Your authority by setting up 
ourselves as judges of the worth of 
those who disagree with us. 

At the same time, Lord, we know 
that You have not called us to flabby 
indulgence when it comes to seeking 
truth. Nor do You encourage us to buy 
into our age of appeasement and toler­
ance where everything is relative and 
there are no absolutes. What You do 
ask is that we humbly seek what is 
Your best for our Nation and work to 
achieve that together. To this goal we 
commit this day. In Your powerful 
name. Amen. 

RECOGNITION OF THE ACTING 
MAJORITY LEADER . 

The PRESIDENT pro tempore. The 
acting majority leader is recognized. 

RESERVATION OF LEADER TIME 
Mr. LOTT. Thank you, Mr. President. 

This morning the leader time has been 
reserved. 

SCHEDULE 
Mr. LOTT. Mr. President, at 12 noon 

today, we will resume consideration of 
H.R. 956, the product liab111ty bill. 
There will be no rollcall votes during 
the session today. However, under the 
unanimous-consent agreement, all 
medical malpractice amendments to 
the product liability bill must be of-

fered and debated today. Any votes or­
dered on those amendments will be 
stacked to begin at 11 a.m. on Tuesday. 

MEASURE READ THE SECOND 
TIME-S. 735 

Mr. LOTT. Mr. President, I under­
stand there is a bill at the desk that is 
due to be read for a second time. 

The PRESIDENT pro tempore. The 
clerk will read the bill for the second 
time. 

The bill was read for the second time. 
Mr. LOTT. Mr. President, I object to 

any further proceedings on this matter 
at this time. 

The PRESIDENT pro tempore. The 
bill will be placed on the calendar. 

MORNING BUSINESS 
The PRESIDENT pro tempore. There 

will now be a period for the transaction 
of morning business not to extend be­
yond the hour of 12 noon w1 th Senators 
permitted to speak for up to 5 minutes 
each. 

Mr. LOTT. Mr. President, observing 
that no Senator is seeking to speak at 
this particular moment, I suggest the 
absence of a quorum. 

The PRESIDING OFFICER (Mr. 
DEWINE). The clerk will call the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. THOMAS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The Senator 
from Wyoming is recognized. 

Mr. THOMAS. I thank the Chair. 
(The remarks of Mr. THOMAS pertain­

ing to the introduction of S. 738 are lo­
cated in today's RECORD under "State­
ments on Introduced Bills and Joint 
Resolutions.") 

MEDICAL MALPRACTICE 
AMENDMENT 

Mr. KYL. Mr. President, I would like 
to address for a few minutes the legis­
lation which will be pending very 
shortly today, and specifically the 
amendment relating to medical mal­
practice that is before Members. 

I speak, of course, of the legislation 
to reform our product liab111 ty tort 
system and the amendment which 
would also reform the medical mal­
practice component of that civil tort 
litigation system. 

Some have said that we have, in ef­
fect, a tort tax in this country, a tax 
on all citizens by virtue of the in­
creased costs of the products and the 

services, and in particular, I am speak­
ing of medical services, that result 
from the fact that our tort system has 
become very expensive. 

The costs of operating that system 
have had to be folded into the costs of 
the products and the costs of the serv­
ices in order to pay for the liability in­
surance, the lawyers' fees and the 
other expenses that fund this tort sys­
tem of ours. That tort tax ends up 
being a tax on all Americans. 

In the Los Angeles Times, Thursday, 
April 27, Majority Leader BOB DOLE 
wrote an article, and it was published 
on this date, the title of which is "Ig­
nore the Lawyers, Help the People." 

Mr. President, I ask unanimous con­
sent that this article be printed at the 
conclusion of my remarks this morn­
ing. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. KYL. Mr. President, in this arti­

cle, the majority leader, I think, makes 
a very powerful point; among them, 
points that are in support of the 
amendment that is currently pending 
before the Senate, which I offered on 
Thursday afternoon, an amendment 
which would put some reasonable caps 
on attorney's fees. 

As the majority leader notes in this 
article, the people who suffer the most 
from our current litigation system are, 
as he puts it, the little guy. He quotes 
a survey from the National Federation 
of Independent Business in a couple of 
States, Texas and Tennessee, which 
found that one-third to one-half of 
small businesses have been either sued 
or been threatened with suit to puni­
tive damages. 

Because of this kind of lawsuit abuse, 
the majority leader notes that the Girl 
Scout Council, for example, in Wash­
ington, must sell 87 ,000 boxes of cook­
ies each year just to pay for liability 
insurance. The average Little League's 
liab111ty insurance jumped 1,000 percent 
in a recent 5-year period. 

Just a couple of examples of the fact 
that we are all paying the costs of this 
litigation system, the tort taxes, if you 
will. 

If you are a woman and you need to 
go see your OB/GYN on January 2, be 
aware that on January 1, before that 
physician can even open the doors to 
see anyone, that physician is going to 
be paying medical malpractice pre­
miums of probably a minimum of 
$30,000 and in many cases far more than 
that. · 

Neurosurgeons are up in the $60-
$70,000 range or higher. In other words, 
before most physicians can even begin 

e This "bullet" symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor. 
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to treat us, at the beginning of the 
year, they have had to shell out in 
medical malpractice premium costs 
more money than most Americans 
make in a year. 

The cost of those premiums is-just 
as the cost of the liability insurance 
premiums paid for by the Girl Scouts 
or the Boy Scouts or other organiza­
tions-the cost of those premiums is 
borne by everyone of us in the products 
that we buy, in the services that we re­
ceive. 

The majority leader goes on to point 
out in this article that there are three 
myths, all of which get to the basic 
point that the person who suffers is the 
little guy, as he noted. And the persons 
who make out in this litigation lottery 
are the lawyers. I must say at the out­
set, I practiced law for 20 years and I 
have a deep and abiding respect both 
for my fellow lawyers and for our legal 
system. But in the past, where there 
have been changes that have required 
action to compensate, where it has got­
ten out of balance, the legal profession 
has been pretty well able to restore 
balance to the system. That has not 
been possible with respect to this liti­
gation lottery. You have a large group 
of lawyers who make their living by 
charging contingency fees to clients 
and then recovering very large-some­
times enormously large-sums of 
money as a result of the cases that 
they settle or that they bring to trial. 

One of the myths that the majority 
leader notes is that the trial lawyers 
protect the consumers. But the fact of 
the matter is that over half of the 
money recovered by the plaintiffs in 
these cases goes to the lawyers. As a 
matter of fact, let me cite-this is not 
just one or two studies. There are sev­
eral different studies that make this 
point. For example, one of the studies 
was done by the Department of Com­
merce just last year, a 1994 study, 
which stated that 40 cents of each dol­
lar expended in litigation is paid in at­
torney's fees. 

On a recent edition of ABC's "20/20," 
John Stossel reported that some trial 
lawyers are earning contingency fees 
that pay them the equivalent of 
$300,000 an hour. Think of that, Mr. 
President, $300,000 an hour. So this is 
not a matter of lawyers being properly 
compensated for taking cases. This is 
literally a matter of hitting the jack­
pot. It is not plaintiff who hits the 
jackpot, it is plaintiff's lawyer. 

A 1994 study by the Hudson Institute 
found that 50 cents out of each litiga­
tion dollar went to attorney's fees. 
That, by the way, was reported on in 
the June 1994 article in the Wall Street 
Journal. 

A study of the Rand Corporation also 
found that 50 cents out of each liability 
dollar goes to lawyers and transaction 
costs, rather than to injured victims. 
There are others. 

The point I am making here is that 
study after study after study has made 

the point that about half of all of the 
recoveries go to the lawyers. That is 
not fair to the victims. That is not fair 
to the plaintiffs. And what the amend­
ment which I have offered and is cur­
rently pending before us will do is to 
ensure that the victim, the claimant, 
plaintiff recovers his or her fair share 
of whatever recovery is obtained. Ef­
fectively, that means something in the 
order of 75 percent of it. I think most 
Americans would find it astonishing 
that we would even be having a debate 
about whether or not the person who is 
injured, who actually suffers, should be 
receiving on the order of 75 percent of 
what the jury has awarded to that indi­
vidual. Yet that is what this is all 
about. Our amendment simply limits 
the attorney's fees to approximately 25 
percent of the recovery. 

I also note, when we talk about this 
first myth that the majority leader 
noted that the trial lawyers are just 
protecting consumers, one other exam­
ple of the costs that get passed on. The 
American Tort Reform Association 
notes that half of the cost of a $200 
football helmet goes to lawsuit-driven 
liability insurance. This is just one ex­
ample of products in our society which 
have been the subject of these suits and 
which, therefore, are either not on the 
market or are on the market at a 
greatly increased cost, simply because 
of the litigation lottery. 

Myth No. 2, trial lawyers protect 
workers and the poor. But as the ma­
jority leader notes in his article, the 
current system victimizes no group 
more than the working poor and dis­
advantaged. Lawsuits add a $1,200 liti­
gation tax on every consumer in Amer­
ica. That is the cost we are all paying 
as a result of this litigation lottery. 
The trial lawyers, through contingency 
fees, as I said, can effectively earn 
$300,000 an hour in some cases. So I do 
not think it is true to say that trial 
lawyers protect workers, just workers 
and the poor. 

Myth No. 3 that the majority leader 
points out is that the trial lawyers are 
the champions of safety; if they did not 
bring these lawsuits that, somehow, 
very dangerous products would still be 
on the market. There is some truth to 
the fact that high profile cases have 
helped to remove unsafe products from 
the market. But that exception to the 
rule should not be the basis for this 
lottery, this jackpot which results 
when people find they can recover as­
tronomical sums for some perceived 
damage. It often, in fact, makes our 
lives less safe rather than more safe. 
One only has to look at the drugs that 
do not reach the market because the 
pharmaceutical companies are afraid if 
they produce some new drug without 30 
years of testing on people that some­
body might have an adverse reaction to 
it, sue the drug manufacturer, and 
make millions in punitive damages. 

It is not just drugs. It is also designs 
of all kinds of new products which 

manufacturers have said over and over 
again they are reluctant to change be­
cause, if they do, there will then be the 
inevitable lawsuit that that change re­
sulted in some harm to someone as a 
result of which there will be a new law­
suit. 

All three myths, I think, need to be 
exploded. The bottom line of all three, 
as I said in the beginning, is that the 
lawyers are using this process not so 
much to create safety or protect the 
little guy-the little guy is the person 
who is actually hurt-but rather to 
earn a living which is far beyond what 
is necessary to protect the public. And 
that then gets to the amendment I 
have introduced and that is before us 
right now. 

Very briefly, my amendment will be 
actually criticized as being too gener­
ous to the trial lawyers because we 
start with the premise that the under­
lying legislation, the McConnell-Kasse­
baum-Lieberman amendment, already 
provides for lawyer's fees for the eco­
nomic damages suffered. So a lawyer 
can recover either 33 percent of the 
first $150,000 and 25 percent of every­
thing thereafter with no limit for the 
economic damages. So you can have a 
very large attorney fee just for the eco­
nomic damage component of a lawsuit. 

Then you have the noneconomic 
damage component. This is the pain 
and suffering that is supposed to go to 
the person who suffered the pain and 
suffering. All we say in my amendment 
is that the lawyer would be entitled to 
no more than 25 percent of the first 
$250,000 of that pain and suffering. So 
that is an additional up to $60,000-plus 
in attorney's fees for the pain and suf­
fering component of the suit. 

Then, if it is a suit in which punitive 
damages are sought and the lawyer be­
lieves that he should be entitled to a 
percentage of that as well, he may peti:: 
tion the court to have a percentage of 
the punitive damage award. The court 
would have to make that award based 
on what is reasonable and ethical. It 
should be based upon the amount of 
time the attorney put in; 25 percent 
would be presumed to be a reasonable 
fee but all of this is up to the court. 

So you see, this is a limitation but it 
is a limitation which will enable attor­
neys to receive multithousands and 
tens of thousands and even hundreds of 
thousands of dollars in fees for the 
kind of case that would warrant it. So 
there is no question there would be an 
incentive for anybody who has a 
claim-be it a little claim or a larger 
claim-to have that case brought to 
trial because a lawyer would have an 
incentive to do so. But what it provides 
is a cap so the lawyer does not have a 
lottery here, so the lawyer does not 
have .an inc en ti ve to bring these cases 
just to see if that lawyer can hit the 
jackpot and earn literally hundreds 
and hundreds of thousands of dollars or 
millions of dollars in attorney's fees 

.. ' . ~ 



May 1, 1995 CONGRESSIONAL RECORD-SENATE 11433 
when we think that money should go to 
the plaintiff or the claimant, the vic­
tim in the case. That is what it is all 
about. We are going to be voting on 
that shortly after 11 o'clock tomorrow 
morning. 

I just urge all of my colleagues to 
view this issue in the light of what is 
best for the claimant, for the plaintiff, 
the injured party, and to view it in the 
light of what is best for the American 
people, who are paying a very large 
sum of money so that a lot of lawyers 
can get very rich. As I say, some people 
criticize this as not being tough 
enough on the lawyers. That is not 
what we are here for. We are not here 
to bash lawyers, but to put a cap on the 
big bonanza kind of recovery that we 
have all been reading about. 

Finally, I want to take a minute to 
say that at shortly after noon, I will be 
offering a second amendment. This is 
an amendment which will put a cap on 
the noneconomic damages-so-called 
pain and suffering-in these medical 
malpractice cases. It will put a cap of 
$500,000 on these medical malpractice 
cases. 

A lot of our colleagues have said the 
cap discussed earlier-a quarter of a 
million dollars-is just not quite big 
enough for that really exceptional 
case. In response to that, I think a lot 
of people have said, "OK. We will pro­
vide for up to half a million dollars." 
Bear in mind that this is after the eco­
nomic damages-after all of the bills 
have been paid, after all of the eco­
nomic losses have been accounted for­
there is the pain and suffering part of 
it. It does not relate to the punitive 
damages. There will be a different kind 
of treatment for that. This is just to 
say with respect to that noneconomic 
damage component, there will be a cap 
of half a million dollars. 

So I will be proposing that amend­
ment and asking support from my col­
leagues for that amendment, as well. 

Mr. President, I yield the floor. 
EXHIBIT 1 

[From the Los Angeles Times, Apr. 27, 1995 
IGNORE THE LAWYERS, HELP THE PEOPLE 

(By Bob Dole) 
During the current Senate debate over 

legal reform, you will hear from the trial 
lawyers and their allies that legal reform is 
nothing more than a boost to big business. 

But the facts suggest otherwise. Who is 
hurt by lawsuit abuse? It's the little guy, ac­
cording to recent surveys by the National 
Federation of Independent Businesses in 
Texas and Tennessee, which found that one­
third to one-half of small businesses have 
been sued or been threatened with suit for 
punitive damages. Because of this kind of 
lawsuit abuse, the Washington-area Girl 
Scout council must sell 87,000 boxes of cook­
ies each year just to pay for liability insur­
ance, and the average local Little League 's 
liability insurance jumped 1,000% in a recent 
five-year period. These are just a few exam­
ples of a problem that is big and getting big­
ger. 

Who profits from lawsuit abuse? The trial 
lawyers. 

As the Senate considers legislation to re­
form lawsuit abuses, the buzzing sound you 
hear is the trial lawyers swarming to the de­
fense of their hive of honey: The lawsuit lot­
tery. 

This picture, needless to say, is not the one 
trial lawyers would paint. According to 
them, they are the best (perhaps only) 
friends of the poor, consumers and women. 
They have one of the most effective public­
relations efforts going. It is a costly exer­
cise, characterized by millions in contribu­
tions to politicians and judges. Now they are 
mounting a $20-million campaign to stop 
lawsuit reform in the U.S. Senate. 

Why? Lost in the fog of propaganda is a 
fact well-understood by most Americans: Our 
legal system costs too much for everybody 
(except the trial lawyers) and has turned 
into a lottery where even the threat of out­
rageous damages with little or no connection 
to fault extorts money and time from chari­
table organizations, small businesses, blood 
banks and volunteer groups. But, like any ef­
fective gambling operation, the house always 
wins. And the house in this case is the trial 
lawyers and the system they so ardently de­
fend. 

We need a system that ensures that those 
harmed by someone else's wrongful conduct 
are compensated fully. And we need to en­
sure that the system is not twisted in ways 
that deter folks from engaging in activities 
that we ought to encourage. That's why I 
have offered an amendment that would ex­
tend the protections against outrageous pu­
nitive damages now being considered . for 
manufacturers to include volunteer and 
charitable organizations, small businesses 
and local governments. 

These reforms are an attempt to restore 
fairness and integrity to a system that has 
gone awry. But, given the distortions from 
the trial-lawyer lobby, it is clearly time to 
confront a few of their most cherished 
myths. 

Myth No. 1: Trial lawyers protect consumers. 
The California Trial Layers Assn. recently 
changed its name to the Consumer Attorneys 
of California. Some consumer Attorneys of 
California. Some consumer champions. 
Across the nation, abusive lawsuits drive up 
the costs of all kinds of goods. As noted by 
the American Tort Reform Assn., half of the 
cost of a $200 football helmet goes to lawsuit­
driven liab111ty insurance. 

Myth No. 2: Trial lawyers protect workers and 
the poor. The current system victimizes no 
group more than the working poor and the 
disadvantaged. Lawsuit add a $1,200 litiga­
tion tax on every consumer in America. 

Meanwhile, some trial lawyers through 
contingency fees effectively earn $300,000 per 
hour. 

The poor also pay in jobs. A RAND Corp. 
study estimates that wrongful termination 
suits have reduced the hiring levels in just 
one state by as many as 650,000 jobs. 

Myth No. 3: Trial lawyers are champions of 
safety. Personal injury lawyers put out lit­
erature informing us that Americans live in 
the safest society in the world because of our 
civil justice system. The reality is that our 
legal system long ago crossed a critical 
threshold: It often makes our daily lives less 
safe. Lawsuits not only stop pharmaceutical 
research and new drugs. They cause indus­
trial engineers to avoid safety improvements 
for fear that current designs, by comparison, 
will be interpreted as defective. They make 
all organizations fearful of the new-because 
in the hands of personal injury lawyers, 
"new and improved" has come to mean " new 
and open season for lawsuits." 

Part of our heritage as a free people is a 
legal system where justice, not the search 
for a windfall, is the goal. Over the past 40 
years, we have strayed from that path. The 
powerful trial-lawyer lobby must not be al­
lowed to kill reform with a campaign of 
disinformation, distortion and delay. I am 
determined that this is the year that civil­
justice reform w111 pass the Senate. 

Mr. GRAMS addressed the Chair. 
The PRESIDING OFFICER. Under 

the previous order, the Senator from 
Minnesota [Mr. GRAMS] is recognized to 
speak for up to 15 minutes. 

The Senator from Minnesota is rec­
ognized. 

Mr. GRAMS. Thank you very much, 
Mr. President. 

PRODUCT LIABILITY AND 
MEDICAL MALPRACTICE REFORM 
Mr. GRAMS. Mr. President, I think 

most Senators would agree that health 
care reform was the most important 
piece of legislation we debated during 
the 103d Congress. 

Throughout the health care debate, 
we heard from people here in Washing­
ton and across the Nation, and we 
learned what they valued most about 
our Nation's health care system. We 
also heard their suggestions as to how 
the current system should be changed. 
. Fortunately, we also learned that the 
majority of Americans did not agree 
with the President's plan to turn the 
entire health care system over to the 
Federal Government. 

But, while most Americans ada­
mantly rejected his radical approach to 
health care reform, we also found tre­
mendous support for reasonable and 
sensible reforms which will imme­
diately improve our health care sys­
tem. 

In particular, we learned that the 
American people overwhelmingly be­
lieve we need to dramatically reshape 
our Nation's medical malpractice sys­
tem. 

Recent polls continue to show strong 
support for liability reform. 

Eighty-three percent of Americans 
believe that the present liability sys­
tem has problems and should be im­
proved. 

Eighty-nine percent believe that too 
many lawsuits are being filed in Amer­
ica today; and 

Sixty-seven percent of Ameri0an vot­
ers agree with the statement that "I 
am afraid that one day I, or someone in 
my family, will be the victim of a law­
suit." 

Some of my colleagues might ask, 
why we are discussing medical mal­
practice reform during the product li­
ability debate? ·simple: many of the 
same problems facing American manu­
facturers also affect our doctors and 
health care providers. 

During the last two decades, there 
has been an explosion of litigation that 
has saddled the health care industry 
with substantial costs wholly unre­
lated to providing medical care and 
services. 
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While I stand behind the right of 

every individual to right a wrong 
through the judicial system, this liti­
gation bonanza does nothing to im­
prove patient care or improve service 
delivery. It simply encourages frivo­
lous lawsuits by creating an environ­
ment which is weighted in favor of the 
plaintiff's bar and against the world's 
best heal th care system. 

Second, this ever-increasing tide of 
litigation has forced a large number of 
physicians to practice defensive medi­
cine to protect themselves from law­
suits. This practice passes along great­
er costs to patients and insurers. 

Lewin-VHI conducted a study in 1993, 
and discovered that the U.S. health 
care delivery system could save up to 
$76.2 billion over 5 years by eliminating 
defensive medicine practices. 

Taxpayers also feel the pain of defen­
sive medicine in their checkbooks 
since the physicians who treat Ameri­
ca's poor and elderly are forced to prac­
tice defensive medicine which increases 
the costs of the Medicare and Medicaid 
Programs. 

Defensive medicine is a drain on our 
Federal budget, and one we cannot af­
ford. 

In 1991, medical liability premiums 
for hospitals and physicians totaled 
$9.2 billion. 

The current system has had a 
chilling effect on the ability of pa­
tients to access their doctors-espe­
cially those who live in rural areas. 

For example, 70 percent of all ob­
gyns will be sued during their careers. 
Many have decided to no longer offer 
obstetric services to their patients for 
fear of lawsuits. And obstetricians con­
tinue to pay the highest premiums of 
all health care providers. 

From the standpoint of the victims, 
even when a lawsuit is justified and 
reasonable, they are often forced to 
wait up to 5 years between the time 
their injury occurred and the time they 
are compensated, under our current 
system. 

More often than not, attorneys will 
only litigate cases with high award po­
tentials, which tends to discourage at­
torneys from settling the cases early. 

Finally, and perhaps most troubling, 
the medical malpractice system has 
placed a wedge between doctors and 
their patients; it undermines the mu­
tual trust which is essential to the doc­
tor-patient relationship. 

Last year, after the relevant House 
committees failed to address medical 
malpractice reform, I introduced legis­
lation very similar to the amendment 
offered today by Senators McCONNELL, 
KASSEBAUM, and LIEBERMAN. 

With this amendment, the Senate has 
the opportunity to do what the Amer­
ican people want-reform the system. 

This amendment would do that by: 
Ensuring full recovery for economic 

and noneconomic damages including 
lost wages, as well as compensation for 
pain and suffering; 

Providing alternative dispute resolu­
tion; 

Establishing the use of the collateral 
source rule; 

Abolishing joint liability; and 
Requiring periodic payment of future 

damage awards. 
These reforms are the first steps to­

ward addressing the failure of our med­
ical malpractice system. 

I came to the floor today to reaffirm 
my support for sensible improvements 
to our badly broken medical mal­
practice system. As many of my col­
leagues have noted-Democrats and 
Republicans alike-our current system 
is costly, slow, inequitable, and unpre­
dictable. Our system has failed hos­
pitals, doctors, and ultimately, it has 
failed its patients. The American peo­
ple deserve better. 

While this amendment has my full 
support and I recognize the many hours 
of hard work my colleagues spent on 
this legislation, I believe we should go 
further. 

I strongly encourage the Senate to 
include the $250,000 cap on non­
economic damages. 

In addition, we should extend protec­
tion to the manufacturers of medical 
devices by eliminating punitive dam­
age awards if the device has received 
FDA approval. 

According to Medical Alley, a coali­
tion of Minnesota's entire health care 
industry, "the current liability system 
has a negative effect on health care 
product innovation." 

They cite the fact that innovative 
products are not being developed, 
which has reduced our ability to com­
pete in worldwide markets. 

I urge my colleagues to ensure that 
significant changes are implemented. 
However, if the Congress and the Presi­
dent fail to secure fundamental re­
forms to our liability system, I will 
move forward and introduce legislation 
which will address the concerns of so 
many American doctors, consumers, 
and patients alike. 

Mr. President, our medical mal­
practice system is in critical condition, 
but it is not too late to save it. The 
American people are demanding reform 
and the Senate must deliver. 

We need a system that meets the 
needs of all Americans, not just the 
plaintiffs' bar. I believe this amend­
ment is the prescription we have been 
looking for to cure this problem. 

Thank you, and I yield the floor. 
I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro­

ceeded to call the roll. 
Mr. GORTON. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

TAIWAN 
Mr. THOMAS. Mr. President, as the 

chairman of the Subcommittee on East 
Asian and Pacific Affairs, I would like 
to share with my colleagues some de­
velopments concerning Taiwan which 
arose over the April recess. 

As my friends are well aware, the 
State Department has for several years 
now prohibited the President of the Re­
public of China on Taiwan, Dr. Lee 
Teng-hui, from entering the United 
States. This prohibition extends not 
only to visits in his capacity as Presi­
dent, but to any visit even as a private 
citizen. The official -rationale for this 
is that such a visit would offend the 
sensitivities of the Government of the 
People's Republic of China, which lays 
claim to Taiwan as a renegade prov­
ince. 

This stance is troublesome to me and 
many other Senators for several rea­
sons. First, Taiwan has been our close 
friend and ally for several decades, and 
is presently our fifth largest trading 
partner. It is a moldel emerging de­
mocracy in an area not particularly 
known for strong democratic tradi­
tions. Regardless of these facts, how­
ever, we reward the Government of 
Taiwan by denying its elected officials 
even the most basic right to visit our 
country. The State Department policy 
has previously even been raised to the 
ridiculous level of denying President 
Lee, in transit to another country, the 
ability to disembark from his aircraft 
during a stop-over in Hawaii. 

Second, as I have previously noted on 
the floor, the only people to whom the 
United States regularly denies entry 
are terrorists, convicted felons, and 
people with certain serious commu­
nicable diseases. The Secretary of 
State has admitted Yasser Arafat, 
whom we denounced for years as a ter­
rorist thug; he has admitted Terry 
Adams, the leader of the IRA's politi­
cal arm Sinn Fein-a group responsible 
for terrorist attacks throughout the 
United Kingdom. Few of us in the Sen­
ate can fathom how the State Depart­
ment can possibly exclude President 
Lee-the democratically elected leader 
of a friendly country-when it has ad­
mitted these gentlemen, and instead 
add him to a list of pariahs. 

Third, the refusal to admit President 
Lee comes at the express behest of the 
Government of the People's Republic of 
China. In the almost slavish lengths to 
which the State Department has gone 
to honor that demand, it has done 
nothing but strengthen the perception 
on Capitol Hill that it is rushing to 
kowtow to Beijing. State has countered 
that the People's Republic of China has 
threatened grave ramifications if Lee 
were to be admitted-since the People's 
Republic of China claims Taiwan to be 
a province-and admitting President 
Lee would be tantamount to a country 
admitting Gov. Pete Wilson as the head 
of government of a sovereign independ­
ent California, thereby threatening the 
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authority of the central government. 
Yet their own actions severely under­
cut the Department's position. The 
Secretary has repeatedly admitted his 
Holiness the Dalai Lama to the United 
States. The Dalai Lama purports­
rightly in my view-to represent the 
legitimate Government of Tibet. Chi­
nese troops occupied Tibet in the 
1950's, displaced the Government and 
absorbed Tibet as a province-the 
Xizang Zizhiqu or Xizang Autonomous 
Region. Despite Beijing's warnings to 
the contrary-warnings similar to 
those on Taiwan-we have admitted 
the Dalai Lama. We have done this de­
spite the fact that, like President Lee, 
the Dalai Lama claims to represent a 
country which the People's Republic of 
China considers to be a province. Why, 
then, the inconsistency in the State 
Department's position? 

Fourth, attempts by the People's Re­
public of China to dictate our immigra­
tion policy to us strike many as pre­
sumptuous. To put it in terms which 
the Government in Beijing can under­
stand: Who we admit to this country 
under our immigration laws is strictly 
an internal affair of the United States. 
Mr. President, the People's Republic of 
China is continually telling us to butt 
out of issues they consider to be their 
internal affairs-human rights abuses, 
for example; they would do well to lis­
ten to their own advice. 

Congress has made it abundantly 
clear that it disapproves of the admin­
istration's position on this issue. Votes 
urging the Secretary to allow the visit 
have passed overwhelmingly in both 
Houses in past years. This year, Senate 
Concurrent Resolution 9 and its House 
counterpart both enjoy wide, biparti­
san support. I expect that they will 
both come to a vote within the next 
week and pass with few, if any, detrac­
tors. 

There have been some signs-albeit 
exceedingly subtle-that the adminis­
tration may be considering some re­
working of its past positions. In New 
York City on the 17th of this month, on 
the occasion of the visit of the People 's 
Republic of China's Foreign Minister 
Qian, a senior State Department offi­
cial made certain statements which 
may provide a small glimmer of hope 
that the administration may be coming 
around. Mr. President, you will note 
from the amount of qualifying words 
that I have just used that I consider 
the likelihood of them coming around 
to be rather slim. 

That would be unfortunate, because I 
think that it would reflect an under­
estimation of the depth of the feeling 
in the Congress on this issue. Just so 
there is no mistaking what I believe 
the reaction of the Senate will be to a 
continued denial of a private visit by 
President Lee-even in the face of the 
two resolutions-let me point out the 
following for our friends in the admin­
istration. I have prepared legislation to 

require the Secretary to admit Presi­
dent Lee this year for a private visit, 
which already has seven original co­
sponsors. At least two other Senators I 
know of are poised to introduce similar 
legislation. Should the Secretary fail 
to accommodate a private visit by 
President Lee in the very near future, 
the three of us are prepared to act. I 
will ensure that any such legislation 
moves quickly through my subcommit­
tee, and on to the floor. 

Mr. President, it is unfortunate that 
this simple issue has had to come to 
this. If the parties had simply come to 
a compromise solution, we could have 
put this behind us and gotten on with 
the more serious issues that concern 
us. The obstinance of the State Depart­
ment, and the People's Republic of 
China, only serves to harden Members' 
attitudes and to turn their attention 
toward other, more controversial, 
areas such as ';raiwan's participation in 
the United Nations and WTO. We would 
all do well to remember the proverbial 
observation that the grass that bends 
with the wind survives the storm, 
while the branch that remains stiff and 
obstinate does not. 

IN HONOR OF SOUTH DAKOTA'S 
1995 TEACHER OF THE YEAR, 
BECKY EKELAND 
Mr. DASCHLE. Mr. President, I want 

to congratulate the 1995 South Dakota 
Teacher of the Year, Becky Ekeland. I 
can attest to the fact that this is an 
honor she well deserves. 

Being selected Teacher of the Year is 
a most significant accomplishment. It 
means you have gained the utmost re­
spect of your colleagues and students. 
Becky Ekeland was nominated by her 
fellow teaching staff in the Brookings 
School District and ultimately selected 
by a committee of statewide officials. 

Ms. Ekeland is an English teacher at 
Brookings High School. She has been 
an educator for 20 years. South Dako­
tans, especially the students of Brook­
ings, are extremely fortunate to have 
Mrs. Ekeland in our State. 

Mrs. Ekeland's dedication to her stu­
dents is evidenced in a hundred dif­
ferent ways. One example is the gram­
mar lessons she creates each year. 
Rather than relying on a textbook, she 
tailors her lessons to the specific needs 
of each class. It's her way, she said, of 
showing her students how the English 
language works and what it means in 
their day-to-day lives. 

Schools have undergone enormous 
change in the 20 years since Mrs. 
Ekeland began her career. One of the 
most profound changes is the tremen­
dous new demands placed on parents. 
Many children now come from single­
parent families. In other families, two 
parents work two and even three jobs 
just to make ends meet. 

A teacher's job is always demanding, 
but it becomes even more difficult 

when teachers have to fill in as par­
ents, too. 

Given the increasing pressure on our 
schools-and our increasing need for 
good schools, now is not the time to be 
cutting educational resources. 

In coming weeks, as we debate next 
year's budget, let us remember what 
President Kennedy said: "A child 
miseducated is a child lost. And let us 
pledge to give America's students and 
teachers the support they need to suc­
ceed. In a real sense, they are our fu­
ture." 

I want to mention a few things Becky 
Ekeland is working to improve the 
teaching profession and make that fu­
ture more secure. 

First, she is a positive voice in the 
community, letting people know the 
good things that happen in the school. 

She participates in professional orga­
nizations. 

She takes seriously her responsibil­
ity to be a good example, demanding 
from herself what we all should be able 
to expect from our teachers. 

She attends classes, workshops, semi­
nars and conventions in an effort to 
constantly improve herself and her 
educational skills. 

The greatest testament to Ms. 
Ekeland's skill comes from her fellow 
staffers and former students. 

The counselor at Brookings High 
School describes her as "self-moti­
vated, conscientious, responsible, de­
pendable, a professional individual, al­
ways willing to give 110 percent while 
at work; another 110 percent worth of 
quality time when at home with her 
family.'' 

Her principal at Brookings High 
School calls Mrs. Ekeland "an out­
standing educator. Becky is first and 
foremost a caring person," he says 
"who places a high priority on helping 
others * * * she establishes relation­
ships with students that serve to in­
crease their motivation, confidence 
and achievement * * * Becky has al­
ways demonstrated strong classroom 
organizational skills and a commit­
ment to instruction that causes stu­
dents to be actively engaged in learn­
ing through ways that are meaningful 
to them.'' 

A former student writes, "Rebecca 
Ekeland is truly one in a million. I 
have never come across anyone who 
dedicates so much energy to one task­
educating the children of Brookings, 
South Dakota. She puts her heart and 
soul into the success of every single 
student that enters her classroom. To 
me this is what teaching is all about." 

Mr. President, I am honored to com­
mend such an outstanding teacher and 
to congratulate her on her well-de­
served recognition. 

At this time, I would ask that Ms. 
Ekeland's essays and the letters of rec­
ommendations from which I read be 
printed in the RECORD. 

There being no objection, the mate­
rial was ordered to be printed in the 
RECORD, as follows: 
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BECKY EKELAND 

PROFESSIONAL BIOGRAPHY 

A. What were the factors that influenced 
you to become a teacher? Describe what you 
consider to be your greatest contributions 
and accomplishments in education. 

As the daughter of a Lutheran minister 
and an English teacher, I grew up in a home 
where a career meant working with people 
and helping people. I could see that my par­
ents' professions were very rewarding and 
that they had the love and respect of many 
people. I was very proud of them and wanted 
to be like them. they must have had the 
same effect on my siblings because my 
brother ls a special education teacher and 
my sister ls a social worker who works as a 
legal advocate for people with mental 111-
ness. We all feel a strong desire to serve oth­
ers and in return gain great self-satisfaction. 

When I was growing up, school was always 
a wonderful place to be, and I have fond 
memories of warm, caring, dedicated teach­
ers, and so, even though I briefly entertained 
notions of being a missionary or a social 
worker, I guess I always planned on being a 
teacher. Someone said once that good teach­
ers love both their students and their sub­
ject, so I guess I've got it made! 

My greatest accomplishments in education 
have probably come from my dedication to 
my students. For example, for years I have 
written my own grammar units rather than 
relying on a textbook. I want my students to 
see the whole picture of how our language 
works and have them apply this knowledge 
to their own writing through exercises and 
lessons that are tailored for each class. I re­
write my grammar unit every year to meet 
my students needs. 

Another example ls how I have developed 
my yearbook class. When I started 10 years 
ago I had no experience and no staff! I took 
some workshops and recruited great stu­
dents. Yearbook has evolved from a Monday 
night extracurricular activity into an ac­
credited class with the students and the 
book consistently winning top awards in 
yearbook journalism. I am especially of this 
class because my role as a mentor and an ad­
viser. The book ls completely student pro­
duced. I love to see how the confidence and 
creativity blossom when kids are in charge 
of something they are proud of. 

I am trying to use the lessons I have 
learned in this yearbook class in my English 
9 class. By giving students some control in 
what they study and in how they tackle a 
task they have more success. One unit that 
has worked especially well is the I-Search 
paper. Students must pick their own topic, 
one that has personal value and meaning to 
them, and then research it, with their pri­
mary source of information being other peo­
ple. The students conducted interviews and 
write letters to gain their information. 

One thing that brings me great satisfac­
tion is the relationships I have with many of 
my students. I encourage my students to 
come in and see me when they need someone 
to talk to. I think I'm someone they trust 
and find easy to talk to because many kids 
do come in. This ls a very important part of 
my jolr-to be a compassionate, caring, good 
listener. I treat my students with respect 
and they, in turn, treat me with respect. I 
rarely have discipline problems because of 
this. I start every school year by explaining 
that the only behavior rule in my classroom 
is the Golden Rule. I tell the students that I 
want my classroom to be a friendly and safe 
place for everyone, including me, and that I 
want everyone to feel good about coming to 
English class. It generally works, and my 
classroom ls truly a fun place to be! 

One thing I'm proud of is that I have been 
employed for 20 years! I have moved five 
times to different states and communities 
following my husband's career. Competition 
for teaching positions has always been keen, 
but in each of these places I have been able 
to secure a teaching position. I am especially 
pleased to be teaching in Brookings. 

My greatest professional joy is when grad­
uates come back to tell me about their ac­
complishments and to thank me for what­
ever role I may have played. One of them re­
cently wrote, "You are my favorite teacher, 
I'll remember you always for being w1111ng to 
listen to my problems and helping me out 
and putting up with me ... I can not tell 
you how much better you have made my 
life." I work very hard to do the right things 
for my students-taking classes, writing 
units, experimenting with different styles, 
taking time to get to know them, etc.-but 
it's messages like that that make it all 
worthwhile. I am a very lucky person to 
have such a wonderful job. 

COMMUNITY INVOLVEMENT 

A. Describe your commitment to your 
community through service-oriented activi­
ties such as volunteer work, civic and other 
group activities. 

Community and church activities are im­
portant because of the services they often 
provide and because they help me to grow as 
a person, but it is very important to me to 
have balance in my life. I have very strong 
feelings about maintaining quality family 
time in the evenings. When I'm at school I 
give 100% to my students and my job, but 
during evenings and weekends my family 
comes first. This is obviously important for 
my children, but I think it is also important 
for me and ultimately reflects on all aspects 
of my life. I am healthier and more energetic 
in the classroom because I am not spread too 
thin. I refuse to join too many organizations 
at one time because they take me away from 
my job and my family, so I pick and choose 
thoughtfully and say no when I have to. The 
organizations that I'm involved in are ones 
that I feel are important. I also hope to dem­
onstrate to my children the worth of these 
organizations and role model for them the 
importance of getting involved in things 
that can make a difference. 

Right now my outside activities are most­
ly in my church. I am a member of Ascension 
Lutheran where I am a Sunday School teach­
er and a member of the Rebekah Circle. I 
have also served as a Church Council mem­
ber, a member of various boards, and as a 
choir member. In my former church I also 
served as a Confirmation teacher and as a 
Luther League adviser. 

In the past I have been a college sorority 
adviser, a member of Alpha Delta Kappa (an 
honorary teachers' sorority), a United Fund 
committee member, and I haye worked on 
various political campaigns for candidates 
who share the same views on education that 
I do. My goal for this coming year is to be­
come involved in Habitat for Humanity here 
in Brookings. 

PHILOSOPHY OF TEACHING 

A. Describe your personal feelings and be­
liefs about teaching, including your own 
ideas of what makes you an outstanding 
teacher. Describe the rewards you find in 
teaching. 

B. How are your beliefs about teaching 
demonstrated in your personal teaching 
style? 

As a teacher, it is my goal to promote in­
tellectual and character development in my 
studeuts. I want each student to have a good 

understanding of the material in my curricu­
lum, of course, but it ls equally important to 
me that they enjoy the learning process so 
that it will continue long after they leave 
my classroom. It ls my desire to help my 
students reach their highest goals and be­
come productive citizens. I try very hard to 
be a role model, a mentor, a good listener, 
and a friend. 

I start each school year with only one con­
duct rule-the Golden Rule. I discuss with 
the students what it means to treat others 
the way they would like to be treated and 
how important this attitude is. I want my 
students to feel comfortable in my room, to 
know that this is a caring, warm place where 
they can feel good about themselves and the 
subject. Generally that rule takes care of 
any discipline problems before they ever 
arise. A gentle reminder to "be nice" ls usu­
ally all that is needed! This rule helps pro­
vide an atmosphere that encourages learn­
ing, and it also helps students achieve self­
control. 

In class discussions I try to draw responses 
from all students, encouraging higher-order 
thinking skllls. I like to give compliments 
and positive feedback because I think this 
encourages students to participate. Every­
body likes to be praised, and most kids like 
to talk if they don't feel threatened. I have 
also started using the portfolio as a means of 
assessment. It is a true indicator of a stu­
dent's accomplishments and provides a 
means for each student to see his or her 
growth through the year. 

I know all students can learn, so I try to 
provide for different learning styles. I also 
work very closely with the special education 
teachers to meet the needs of students on 
IEPs. For example, one year I had a blind 
student. Following guidance from the special 
education teachers, I had his worksheets 
Brailed, had him tape lectures, and provided 
a typewriter for him to use in the classroom. 
The special education teachers and I also 
work together on inclusion. These teachers 
help me not only with students on IEPs, but 
also with any students who are struggling or 
need some extra help. 

I am constantly trying to improve my 
teaching through many diferent methods. I 
choose workshops and classes based on what 
I think my needs and my students' needs are. 
I share ideas with fellow teachers and incor­
porate new ideas from them. I have worked 
on several curriculum committees and have 
often written my own units to meet my stu­
dents' needs. I generally draw from many 
sources to organize and present an original 
approach to the subject matter. 

Many of my students become my friends. 
They come to me for counseling or advice; I 
have been a member of Peer Natural Helpers 
for several years. Sometimes students need 
help with English or yearbook, and some­
times they need help with problems in their 
personal life. I don't always have the an­
swers, but I think I'm easy to talk to, and 
the kids feel comfortable with me. They 
know I truly like them! It ls from these rela­
tionships that I derive my greatest satisfac­
tion. I also like to see "light bulbs" come on 
in kids' eyes as they begin to comprehend a 
grammar lesson or get involved in a story we 
are reading or solve a yearbook layout prob­
lem. I continue to work hard to establish a 
relationship with all my students so that I 
can recognize their needs and help them. I 
often get letters, phone calls, and visits from 
former students, sometimes just to talk and 
sometimes to thank me. They make me feel 
wonderful! 

EDUCATION ISSUES AND TRENDS 

A. What do you consider to be the major 
public education issues today? Address one, 
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outlining possible causes, effects and resolu­
tions. 

It is an exciting time to be in education 
when one considers such issues as moderniza­
tion and inclusion. Brookings has been in­
volved in modernization now for two years 
and it is exhilarating to see the changes. Col­
laboration and cross-curricular classes are 
just two results of modernization that have 
excited and rejuvenated many of our staff 
members. I am involved in collaborating 
with special education teachers to include 
special-needs students in the regular class­
room. It seems that special education is con­
stantly evolving and the verdict is st111 out 
as to whether inclusion is the . best method, 
but I find it very rewarding to work with a 
program that has such a humane philosophy 
toward all children. The dark ages of shun­
ning special-needs children or sending them 
away is in the past to stay. It is better for all 
people to live in a society that accepts all 
people for what they are. 

It is also scary to be in education when one 
considers the rise in violence in schools, the 
lack of funding, and the continual pressure 
by different interest groups to force their po­
litical agendas on schools. 

But the issue that affects education today 
in the most profound way is the growth in 
the number of single-parent families. Ac­
cording to the Census Bureau, one-third of 
all families now are run by one parent. Right 
now 40 percent of all children under the age 
of 18 live in homes where their fathers do not 
live, according to David Blankenhorn of the 
Institute for American Values. 

This change in the American family affects 
the classroom because it means less parental 
supervision over homework, fewer classroom 
volunteers, more latchkey kids, and more 
discipline problems. This makes our job 
more difficult, and it also changes our job 
because more and more the schools have to 
assume roles that traditionally belonged to 
the parents. The difficulties many schools 
are having now with discipline and violence 
are not because the school is failing but 
rather because the family structure is fail­
ing. 

The soaring rise in single-parent families 
started in the 1970s when the divorce rate 
began to climb. The rise continued in the 
1980s and 1990s with out-of-wedlock births. 
This is evident in many larger schools that 
now provide daycare for the children of the 
students. Out-of-wedlock births also in­
creases the dropout rate, further complicat­
ing the education system which now must 
provide alternative education for many of 
these young parents. 

Education is left to deal with the situa­
tion, but education may also hold the key to 
improving the situation. Young people need 
to better understand the consequences of 
their actions. They need classes that teach 
them the realities of life and help them pre­
pare for the future. They need guidance in 
learning how to make right choices. Of 
course, schools can't and shouldn't have to 
do it alone, but I fear for our society if this 
trend continues. The social consequences 
could be devastating. 

THE TEACHING PROFESSION 

A. What can you do to strengthen and im­
prove the teaching profession? 

B. What is and/or what should be the basis 
for accountability in the teaching profes­
sion? 

This is the question I struggled with the 
most. What can I do to strengthen and im­
prove the teaching profession? This can be a 
very frustrating question because the profes­
sion is so big and I'm only one person. What 

can one person do? But upon reflection I re­
alized that that is all anyone is-one per­
son-and each of us can do things to 
strengthen the profession. The following are 
things I am doing to improve the teaching 
profession. 

First of all, I am a positive voice in the 
community. Every chance I get, I speak up 
for education. I let my friends and neighbors 
know about the great things happening in 
our schools. I work in the community for po­
litical candidates who are advocates for 
strong public education. I attend school 
board meetings. Rather than bemoaning the 
things that are wrong with the system, I try 
to be positive. 

I also join my professional organizations. 
If we teachers are unified, we can make a dif­
ference. 

I am just one person in just one classroom, 
but in that classroom I can make a dif­
ference. I strive to be an example, to be the 
kind of teacher I want for my own children. 
I am professional, well-informed, well-pre­
pared, dedicated, and caring. That is what we 
should expect from all our teachers, and it's 
what I expect in myself. 

I can improve the profession by constantly 
improving me. I attend classes, workshops, 
seminars and conventions. It's important to 
keep up with the latest ideas and trends. I 
don't want to become complacent or stag­
nant. These learning opportunities also serve 
as inspiration. I am constantly rededicating 
myself to my profession and my students. 

One very tangible way I have strengthened 
the teaching profession is through the work 
I have done at South Dakota State Univer­
sity. I am part of a group of teachers work­
ing through a grant to help rewrite the stu­
dent training curriculum. In collaboration 
with the Education College we have devel­
oped the courses called Professional Semes­
ters I, II, and ill. The student teachers com­
ing out of SDSU are the best prepared I have 
ever seen, and I think that SDSU can serve 
as a role model for other teacher training 
colleges. I am very proud to be a part of this 
group. In my classroom I work with PS I, II, 
and ill students and take great pride in the 
mentoring and teaching I do. I feel very good 
about helping student teachers prepare to 
become part of a wonderful profession. 

Teachers are accountable to their stu­
dents, their administrators, their peers and 
themselves. Members of the profession need 
to abide by their master contract, adhere to 
the rules of the district and teach what is 
prescribed by the school's curriculum. It is 
also important to keep up with new trends 
and ideas. The best way to monitor a teach­
er's performance is through the building 
principal and a teacher/mentor program. The 
principal needs to screen carefully when hir­
ing a teacher and then take the responsibil­
ity to document the strengths and weak­
nesses of that teacher. It is also part of his 
or her job to counsel and advise that teacher. 
He or she needs to do the same for veteran 
teachers. Some schools also assign a veteran 
teacher to serve as a mentor for a new teach­
er. That mentor can assist a new teacher to 
develop top-rate teaching sk1lls. 

NATIONAL TEACHER OF THE YEAR 

A. As the 1995 National Teacher of the 
Year, you would serve as a spokesperson and 
representative for the entire teaching profes­
sion. How would you communicate to your 
profession and to the general public the im­
portance of education to our society? As 1995 
National Teacher of the Year what would be 
your message? 

We must all recognize that ignorance is 
our number one enemy. Enemies such as 

hunger, disease, unemployment, violence, 
and prejudice cannot be eliminated if we 
don't eliminate ignorance first. 

Parents must work as partners with the 
schools to improve the quality of their chil­
dren's lives and keep our country free and 
strong. Parents play a critical role in teach­
ing their children such things as values, 
morals, religion, respect, manners, etc. 
These areas should not be pushed off on the 
schools, although the schools should serve as 
a support system. Likewise, parents should 
be the support system for the schools. Par­
ents need to be involved supervising home­
work, joining PTA, attending conferences, 
volunteering, etc. They should attend school 
board meetings and voice their desire to pro­
vide excellent education for all children. 

Not only is it important to educate our 
citizens to ensure quality of life, it is also 
important to fight ignorance to keep our 
democratic way of life healthy. The United 
States is a country governed by all the peo­
ple; therefore, the people must be able to 
make informed, wise choices when they se­
lect leaders. The citizens must be able to ex­
press themselves intelligently and they must 
be able to keep an informed eye on the gov­
ernment to prevent corruption. Dictators 
can rule only in a land where the citizens are 
uninformed and incapable of ruling them­
selves. We should never allow education to 
be something only for the elite or "most 
promising.'' 

This country must continue to ensure 
quality education for all its citizens if it is 
to survive. It must also recognize that the 

· quality of life for those citizens can be main­
tained or improved only through education. 
Our taxpayers must realize that the money 
that goes to education is money well-spent. 
Quality education is the most valuable thing 
we can give our country and its citizens. 

BROOKINGS HIGH SCHOOL, 
Brooktngs, SD, July 16, 1994. 

To TEACHER OF THE YEAR SELECTION COMMIT­
TEE: 

Becky Ekeland has asked me to submit a 
letter in support of her Teacher of the Year 
nomination. 

As a counselor here at Brookings High 
School, I have seen many of our freshmen as 
well as 10-12 graders have opportunities to be 
challenged and develop further their skills in 
composition interpretation of their reading. 
Becky is able to use a variety of techniques 
to successfully communicate and to TEACH. 
She makes learning exciting and challenging 
for all her students. Becky teaches a diverse 
group of students and they all respect her as 
an educator and as a person. 

Students who take Becky Ekeland's Eng­
lish or yearbook classes grow in many ways. 
I've observed students who have become 
more confident and able through their inter­
viewing processes in yearbook or through 
the 9th grade I-search paper; many of the 
students also develop a knowledge and re­
spect for discipline, creativity, and the reali­
ties of deadlines. More importantly, students 
know that it is ok to ask any question be­
cause every question in Becky's eyes is im­
portant and well ' worth the time. This atti­
tude opens up excellent lines for communica­
tion between student and teacher. These 
learned qualities carry over to the other aca­
demic areas and help develop a much more 
successful student. She helps those who 
would otherwise feel uncomfortable in an 
English class feel ok about being there and 
proud of their individual progress. Becky 
also works with our gifted coordinator to 
bring in enrichment and challenges, ensuring 
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the extra added opportunities for those stu­
dents who excel in her classroom. 

Becky is also the yearbook director. Here 
too, she is dedicated, very organized, and 
willing to go out of her way to help her year­
book staff be the best they can be. BHS 
Yearbook has taken top honors at many 
state competitions. This excellent record ls a 
direct result of Becky's dedication and desire 
to do her best always. 

As a person, Becky ls self-motivated, con­
scientious, responsible, dependable, a profes­
sional individual, always wllling to give 110% 
while at work; another 110% worth of quality 
time when at home with her family. 

I believe Becky ls an individual who wlll 
continually look for new ways to stimulate 
interest for her students. She ls one who ls 
always open to change and willing to share 
and become part of educational group relat­
ed efforts. 

In my opinion, Becky is academically and 
personally superior. Her interest and deter­
mination will guarantee her continued suc­
cess and keep her on the cutting edge of up 
and coming programs for her kids. 

I sincerely believe Becky Ekeland is a 
most worthy candidate for Teacher of the 
Year. Any school anywhere would be proud 
to have her on staff. I highly recommend 
Becky Ekeland for South Dakota Teacher of 
the Year. 

Sincerely, 
LINDA K.S. PUMINGTON, 

Counselor. 

BROOKINGS HIGH SCHOOL, 
Brookings, SD., August 10, 1994. 

DEAR SOUTH DAKOTA TEACHER OF THE YEAR 
COMMITTEE: It is with great pleasure that I 
am writing this letter of support for Mrs. 
Becky Ekeland's nomination for South Da­
kota Teacher of the Year. Stating it simply, 
she is an outstanding educator. 

I first became acquainted with Becky over 
a decade ago when she moved to Brookings. 
I was the assistant principal at Brookings 
Middle School at the time and Becky was 
employed as a substitute teacher. At the 
time of her hiring as an English teacher at· 
Brookings High School, my only regret was 
that we did not have an opening for her at 
Brookings Middle School where I worked. 
Through her substitute teaching, she had 
proven to us that she was a very capable 
teacher. One year ago when I became prin­
cipal at Brookings High School, I was fortu­
nate to again work with Becky. I have come 
to appreciate even more than before, the 
many fine qualities that Becky possesses. 

Becky is first and foremost a caring person 
who places a high priority on helping others. 
As a result of this, she establishes relation­
ships with students that serve to increase 
their motivation, confidence, and achieve­
ment. Some specific examples of Becky's ex­
cellence as an educator are the outstanding 
results she has obtained as Brookings High 
Yearbook advisor, the quality of her prepara­
tion for classroom instruction, and her abil­
ity and wlllingness to work with special 
needs students. 

In Becky's 10 years as yearbook advisor, 
she has developed an outstanding program, 
with our school's yearbook receiving state­
wide recognition on a consistent basis. Stu­
dents are given much responsibility and con­
trol over the work with Becky serving a role 
of facilitator and advisor to them. In this ca­
pacity, Becky demonstrates the talent of 
bringing students to the realization of their 
full potential. 

Becky has always demonstrated strong 
classroom organizational skills and a com-

mitment to instruction that causes students 
to be actively engaged in learning through 
ways that are meaningful to them. She regu­
larly updates her curriculum so that the par­
ticular interests and needs of each group of 
students are addressed. 

In recent years, as we have moved in the 
direction of integrating special needs stu­
dents into the regular education classroom, 
Becky has been a leader, showing both a 
w1111ngness and an interest in working to­
gether with special education staff and stu­
dents. Repeatedly, she has gone beyond what 
ls expected of her to provide for the needs of 
students. She truly believes that all students 
can learn in her classroom. 

Becky is, without a doubt, one of South 
Dakota's finest educators. It is without qual­
ification that I recommend Becky Ekeland 
for South Dakota Teacher of the Year. 

Sincerely, 

To whom it may concern: 

DOUG BESTE, 
Principal. 

BROOKINGS, SD. 

It is with great pleasure that I begin this 
letter, because as I think back upon the six 
years I have known Rebecca Ekeland I real­
ize how much she has given me, and I am 
thrllled that she is finally being recognized. 
She is an amazing individual, and she has 
touched my life in a very important way. 
She ls my hero, my mentor, my role model, 
and my friend. I have a feeling that Mrs. 
Ekeland has touched many other lives in the 
same way, and I like to think that I speak 
for many people when I say that you will be 
hard pressed to find anyone more worthy of 
the title "Teacher of the Year" than Mrs. 
Ekeland. 

Mrs. Ekeland was my freshman English 
teacher. I have always liked English, but the 
year I spent in her classroom was different 
from any other class I have ever taken. 
Right away it was obvious that she cared 
about her students and took a personal in­
terest in the success of each of us. She was 
diplomatic and fair, and she respected her 
students. I remember leaving class the first 
day feeling about a foot taller and finally 
feeling like I was a "grown-up". What was 
more impressive was that at all times stu­
dents respected Mrs. Ekeland and her au­
thority. Rarely are there discipline problems 
in her classroom, and never have I heard stu­
dents badmouthing her or complaining about 
her outside the classroom. Everyone loves 
Mrs. Ekeland. It is· as simple as that. 

For the next three years I was on the year­
book staff, and as Mrs. Ekeland was the ad­
viser, I not only got the chance to learn from 
her again, but I became good friends with 
her. I think that I owe much of who I am 
today to the confidence that Mrs. Ekeland 
bestowed on me those in the course of those 
three years. She chose me to be the Editor­
ln-Chief for my senior year, and I learned so 
many valuable skills. I learned to be a good 
leader, a good writer, and a good mediator. I 
learned to be patient and fair. Essentially, I 
was attempting to mirror the one individual 
I admire more than any other person: Mrs. 
Ekeland. 

Before I entered high school, I was without 
sense of direction. My greatest dream was to 
become a stewardess or a librarian. After the 
first week or so of my freshman year, I real­
ized with 100% certainty that I wanted to be 
a high school teacher-just like Mrs. 
Ekeland. I am now entering my junior year 
in college, and in my education courses and 
in the classrooms in which I student teach, I 
constantly find myself making an example of 

Mrs. Ekeland's classroom. Whenever I find 
myself in a tough situation, the first thing I 
do ls ask myself, "What would Mrs. Ekeland 
do if she were in my position?" We have re­
mained close over the years, and I value her 
friendship and her advice. She has always 
been there for me in every capacity: teacher, 
counselor, mother-figure, best friend, men­
tor. 

Finally, something needs to be said about 
exactly why Mrs . . Ekeland qualifies for the 
honor of South Dakota Teacher of the Year. 
Besides her kindness, her fairness, and her 
ab111ty to inspire, this woman is tireless. Her 
first priority is her students, and she ls con­
stantly working to make sure that their edu­
cational needs are met. She is always avail­
able to spend extra time on a difficult as­
signment. Her lectures and assignments are 
clear and concise and worthwhile. And most 
important in my mind, she ls forever seeking 
a better way to do things. Just in the past 
few years she has revised and improved her 
curriculum, and she is working to coordinate 
a better curriculum throughout the English 
department. She ls w1111ng to try new meth­
ods and use new materials. Mrs. Ekeland will 
do whatever it takes to see that her students 
learn. She would go to the ends of the earth 
if it meant that even one student would 
catch on to grammar rules. She makes every 
student feel important. It takes a special 
person to be able to do that, and Mrs. 
Ekeland can. 

Rebecca Ekeland truly is one in a mlllion. 
I have never come across anyone who dedi­
cates so much energy to one task-educating 
the children of Brookings, South Dakota. 
She puts her heart and soul into the success 
of every single student that enters her class­
room. To me this is what teaching is all 
about. She exemplifies the "Ideal Educator" 
and is more deserving of this honor than any 
other person my imagination could conjure 
up. Nevertheless, I believe that Mrs. 
Ekeland's reward is watching students grow 
up to be successful, happy individuals. She 
does not need a fancy plaque or trophy to 
hang on her wall. In my mind and in the 
minds of many others, she is and always wlll 
be the "Teacher of the Year" this year and 
for many years to come. 

JENNIFER LACHER. 

MEMORIES OF EXPERIENCES 
"BACK WHEN" 

Mr. PRESSLER. Mr. President, 
April's Commerce Department maga­
zine contains an article entitled "Com­
merce Officials Knew Two Congress­
men 'Back When'." As it happens, I am 
one of the Congressmen. 

"Back then" was Vietnam during the 
war when Paul London, now Deputy 
Under Secretary for Economic Affairs 
at the Department of Commerce, was 
in charge of a State Department unit 
involved with economic affairs and I 
was a young Army lieutenant assigned 
to the unit. In the article, Paul reflects 
on a small research project I conducted 
for him involving the cost of fish in 
Saigon. It just goes to show that we 
never really escape the actions we take 
in this life. 

At any rate, Mr. President, the piece 
brought back a great many memories 
and I am flattered Paul remembered 
such a small incident after all these 
years. I ask unanimous consent that 
the article be printed in the RECORD. 
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There being no objection, the article 

was ordered to be printed in the 
RECORD, as follows: 

COMMERCE OFFICIALS KNEW Two 
CONGRESSMEN " BACK WHEN" 

OLIA some time ago surveyed senior Com­
merce officials to determine If any had ever 
had any particularly memorable personal 
contacts with members of Congress. At least 
two of them most certainly had. One of our 
Commerce people had a hand in saving a 
Congressman's life. Another was a Senator's 
boss while both were young men serving in 
Vietnam. 

Larry Irving, assistant secretary for com­
munications and information, was a member 
of a delegation visiting Russia when Rep. 
Dana Rhorabacher, R-Calif., became quite 
111. Irving administered some first aid proce­
dures which helped bring him through the 
crisis. 

Paul London, deputy under secretary, was 
a State Department aide seconded to the 
Agency for International Development when 
he first knew Larry Pressler, now a Repub­
lican Senator from South Dakota. 

London recalls: 
"I was head of a unit concerned with eco­

nomic affairs and Larry was a young Army 
lieutenant assigned to us. 

"One time, there were reports that the 
price of fish (a dietary staple in South Viet­
nam) might skyrocket because the Viet Cong 
were threatening to cut a coastal highway to 
Saigon. I had a feeling that most fish sup­
plies to Saigon came from the Mekong Delta. 
rather than from the coast and I asked Larry 
to check it out. 

"A couple of days later he reported that 
my surmise was exactly right. 'Far and away 
more fish on the Saigon market come from 
the Delta than from coastal fishing boats,' 
he reported. 

"'How did you verify that,' I asked. 
"'I got up before dawn, went down to the 

market and asked the people there where the 
fish were coming from,' he said. 

"Right then, I thought: 'This guy is going 
to go places. He does things personally, 
doesn't depend on paper shuffling or second 
hand information to get to the heart of 
something.'" 

The two have retained a cordial relation­
ship ever since. 

THE BUDGET 
Mr. GRAMM. Mr. President, this 

week and next week, we are going to 
come down to the moment of truth on 
two issues. One issue has to do with 
putting the Federal Government on a 
budget like everybody else. The other 
issue has to do with fulfilling the Con­
tract With America to let working peo­
ple keep more of what they earn. I 
would like to briefly address both of 
these subjects. 

In the 1994 election, in one of the 
most remarkable political occurrences 
in the postwar period, House Repub­
licans did something that is very un­
usual in the political process and that 
is they set out in plain English what 
they promised America they would do 
if the American people gave them a 
majority in the House of Representa­
tives for the first time in 40 years. 

I would add that while many people 
have forgotten it, Republican can-

didates for the Senate put out a joint 
statement where virtually every Re­
publican challenger for the U.S. Senate 
in the country came to Washington and 
released a "Seven More In '94" docu­
ment, where we outlined seven things 
we would do if the American people 
gave us a majority. 

Two of those promised items had to 
do with balancing the budget and with 
letting working people keep more of 
what they earned. The House of Rep­
resentatives has done something even 
more remarkable than making all 
these promises-they have actually 
done it. The House of Representatives 
has adopted the Contract With Amer­
ica. They have adopted 90 percent of 
the things they promised to simply 
vote on. And at the best universities in 
the land, you would grade that as an 
"A." 

We are now down to the moment of 
truth in the U.S. Senate and that mo­
ment of truth basically has to do with 
whP,ther or not we are going to pass the 
Contract With America and whether we 
can make the tough decisions nec­
essary in order to do that. To balance 
the Federal budget over a 7-year period 
and at the same time to accommodate 
the tax cut contained in the Contract 
With America will require us, over a 7-
year period, to limit the growth in Fed­
eral spending to approximately 3 per­
cent a year. 

Over the last 40 years, Federal spend­
ing has grown at 2112 times the growth 
of family budgets in America. Over the 
last 40 years, the Federal Government 
has increased its spending 21/2 times as 
fast as the average family in America 
has been able to increase its spending. 
Now what would America look like if 
those trends had been reversed? Well, if 
the average family in America had 
seen its budget grow as fast as the Gov­
ernment has grown for the last 40 
years, and the Government's budget 
had grown only as fast as the family 
budget has grown over the last 40 
years, the average family in America 
today would be earning $128,000 a year 
and the Government would be approxi­
mately one-third its current size. 

I ask my colleagues, if you could 
choose between the America where the 
governments budget grew faster or an 
America where the family's budget 
grew faster-put me down as one who 
would favor having the average family 
in America make $128,000 a year and 
have the Federal Government one-third 
its size. 

Here is our dilemma. We have some 
of our colleagues who say, " I did not 
sign any Contract With America. That 
was the House of Representatives. " As 
I am fond of saying in our private 
meetings, that is a subtlety that is lost 
on the American people. They do not 
see this contract as having been a con­
tract between just the House and the 
American people. They see it as a Re­
publican contract. And, quite frankly, 

it is a Republican contract. It embodies 
everything that our party claims to 
stand for. 

But what I think is important for the 
Senate is not just that Republican can­
didates signed the contract, not just 
that every House Republican incum­
bent who signed the contract was re­
elected but I think what is significant 
to us is that the American people 
signed that contract when they gave us 
a majority in both Houses of Congress 
for the first time in 40 years. 

The question that we are going to 
have to answer in the next 3 weeks is, 
are we willing to limit the growth of 
Government spending to 2112 percent a 
year so that we can, over a 7-year pe­
riod, balance the Federal budget and so 
that we can let working families keep 
more of what they earn? I believe that 
we can and I believe that we should. I 
think there are many Republicans in 
the Senate who sort of have a problem, 
in that they have one foot firmly im­
planted in the dramatic changes in 
Government policy that we promised 
the American people in 1994, and they 
have the other foot firmly implanted in 
the status quo. And, as those two 
things have moved further apart, we 
have had the predictable result. 

I think it is time for us to choose. I 
believe in the next 3 weeks we are 
going to basically decide whether or 
not we meant it in November of 1994 
when we told the American people that 
we were going to dramatically change 
the way Government does its business. 
I think the American people are con­
vinced that we can limit the growth of 
Government spending to 2112 percent a 
year so that we can let families and 
businesses spend more of what they 
earn. 

I know if the President were here, he 
would say this is a debate about how 
much money we are spending on our 
children; or how much money we are 
spending on education; or how much 
money we are spending on housing or 
nutrition. 

But that is not what the debate is 
about. Everybody in America wants to 
spend money on children, housing, edu­
cation, and nutrition. The debate we 
are about to have is not how much 
money is going to be spent on those 
things, but who is going to do the 
spending. Bill Clinton and the Demo­
crats want Government to go on doing 
the spending. They want Government 
spending to continue to grow 2112 times 
as fast as the family budget grows. 

I want to put the Federal Govern­
ment on a diet. I want to slow down the 
rate of growth in Government spending 
so that we can let working families 
keep more of their own money to in­
vest in their own children, in their own 
businesses, and in their own future. 

This is not a debate about how much 
money we spend on the things that all 
Americans believe we should spend 
money on. It is a debate about who 
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ought to do the spending. Bill Clinton 
and the Democrats want the Govern­
ment to do the spending. We want the 
family to do the spending. We know the 
Government, and we know the family. 
And we know the difference. 

Since we are investing in the future 
of America, I want to invest the future 
of America in our families and not in 
our Government. 

I know that there is a lot of anguish 
in the Senate, even on our side of the 
aisle. But I think it is time to choose. 
I wanted my colleagues to know that I 
am for a budget that does two things: 
No. 1, over a 7-year period, limit the 
growth of Federal spending to about 3 
percent a year so we can balance the 
budget in 7 years and let our colleagues 
do something that no current Member 
of the Senate, save two, has ever done 
before; that is, vote for a real honest­
to-God balanced budget. We literally 
have the power, by having a 7-year 
binding budget, to let Members of the 
Senate vote to stop talking about bal­
ancing the budget and to start doing it. 

Second, in addition to the controls 
on spending necessary to balance the 
budget, I want to limit the growth of 
spending not to 3 percent a year, but to 
21/2 percent a year so that we can let 
families keep more of what they earn, 
so that we can cut the capital gains tax 
rate, so that we can eliminate the mar­
riage penalty, so that we can let fami­
lies have a $500 tax credit per child, so 
that, rather than having our Govern­
ment spend our money for us, we can 
let working people spend their own 
money .on their own children and on 
their own future. 

As we look at this in perspective, let 
me give you three numbers. In 1950, the 
average family in America with two 
little children sent $1 out of every $50 
it earned to Washington, DC, and 
thought it was too much. And it prob­
ably was. Today, that family is sending 
Sl out of every $4 it earns to Washing­
ton, DC, and if the Congress did not 
meet again for the next 20 years some 
people would applaud that prospect, 
but only because they do not under­
stand our problems. If Congress did not 
meet again for the next 20 years and we 
did not start a single new program nor 
repeal any existing program, to pay for 
the Government that we have already 
committed to is going to require that 
in 20 years $1 out of every $3 earned by 
the average family in America with 
two children come to Washington, DC, 
to pay for the Government. 

We are going to have to institute dra­
matic changes in spending simply to 
keep things the way they are. If we are 
to let working families keep more of 
what they earn, we are going to have to 
institute a dramatic change in Govern­
ment policy. Mr. President, I am in 
favor of a dramatic change in Govern­
ment policy. If our Budget Committee 
does not offer and adopt a budget that 
balances the budget and that provides 

for tax cuts for families and for job cre­
ation, I intend to offer a substitute for 
that budget. I think we have to stop 
cutting deals with America's future. I 
think we have to stand up and tell the 
American people we meant it in No­
vember 1994 when we said you give us a 
Republican majority in both Houses of 
Congress and we will change the policy 
of American Government. 

I think we are now down to a mo­
ment of truth. Are we going to fulfill 
the commitment we made in that elec­
tion, or are we basically going to de­
fend the status quo? The status quo 
means less opportunity, future jobs, 
and an America that is not the Amer­
ica that I want my children and my 
grandchildren to have. I am ready to 
change the status quo. I am ready to 
cut the growth in Government spend­
ing, not just to balance the budget, but 
to cut taxes. And what I want my col­
leagues to know today is I want to 
work with the Budget Committee, I 
want to work with our leadership. I am 
hopeful that we can put together as a 
party position a budget that balances 
the budget over a 7-year period and 
that mandates tax cuts contained in 
the contract. But, if our leadership is 
not ready to bring that budget forward, 
if they cannot muster the courage to 
control Government spending to make 
it possible, I will muster that courage, 
and will offer a substitute and give my 
colleagues the opportunity to join me, 
and to join America in that process. 

Finally, let me say, Mr. President, I 
simply want to remind my colleagues 
that the Contract With America was in 
fact signed by House Members, but 
there are two additional points. First, 
it was not distinctly different from the 
"Seven More in '94" contract that our 
candidates agreed to here on the north 
front of the Capitol. Second, the impor­
tant part of that contract is not the 
fact that the House signed it. The im­
portant part of that contract is that 
America signed it. The important part 
of that contract is it was the document 
that defined what the 1994 election was 
all about. 

The question now, the question that 
will be before us for the next 3 weeks 
is, Did we simply want to be for dra­
matic changes in Government at elec­
tion time, or are we willing to put our 
votes where our mouth is? Are we real­
ly more wedded to funding for pro­
grams such as public television, or are 
we mora wedded to letting working 
people keep more of what they earn? 
Do we really believe that Government 
knows best and that we need not only 
a $1.6 trillion Federal budget but that 
we need it to grow by 7.5 percent a year 
while the family budget is growing at 
less than half that rate? 

I think that is the decision. I think 
the answer of every Republican in the 
Senate ought to be clear. And that an­
swer ought to be we can change the 
status quo, we can limit the growth of 

Government spending, we can termi­
nate programs, and we can and will not 
only balance the budget but let work­
ing families keep more of what they 
earn to invest in their own children, in 
their own businesses and their own fu­
ture, and that we ought to cut taxes on 
American business to provide incen­
tives for people to work, save, and in­
vest. That is what I am for. I believe 
that is what America is for. 

I thank the Chair. 
I yield the floor. 
Mr. WELLSTONE addressed the 

Chair. 
The PRESIDING OFFICER (Mr. 

ABRAHAM). The Senator form Min­
nesota. 

Mr. WELLSTONE. Thank you, Mr. 
President. 

Mr. President, I thought I would take 
less than maybe 5 minutes to respond 
to my colleague from Texas. 

First of all, Mr. President, I look for­
ward to this debate that we are going 
to have because I think what we have 
seen too much of here is an attempt to 
dance at two weddings at the same 
time, and I think that citizens in this 
country are going to hold us all ac­
countable. 

As I said earlier, I do not understand 
how the arithmetic of this adds up, and 
I think there are colleagues on the 
other side of the aisle who would agree 
with me. It is very difficult to talk 
about broad-based tax cuts, with the 
estimates that maybe this is up to $700 
billion over the next 10 years, and talk 
about no cuts in the Pentagon budget. 

Mr. President, I hear precious little 
discussion of what we call tax expendi­
tures. And for those who are listening 
to this debate, I am talking about var­
ious loopholes, deductions, sometimes 
outright giveaways-oil companies, to­
bacco companies, pharmaceutical com­
panies, insurance companies. I see pre­
cious little discussion about any of 
that being on the table. We are going 
to pay the interest on the debt. We are 
going to put Social Security off the 
table, Mr. President. According to 
some of my colleagues, in addition, we 
are going to balance the budget by 2002. 

I also hear the same colleagues say­
ing but, students, do not worry about 
being able to afford higher education; 
veterans, do not worry, there will be no 
deep cuts there. I doubt whether senior 
citizens will take great comfort from 
the remarks of my colleague from 
Texas because it is quite one thing to 
talk about a 2-percent increase a year 
but when the trend line is in fact that 
more and more of our citizens are 65 
years of age and over with more serious 
heal th care costs going far beyond 2 
percent, then what we are really talk­
ing about is eroding again what I 
talked about earlier here, a contract 
with senior citizens, the Medicare Pro­
gram. 

Mr. President, first of all, let me 
make the point that to be proposing 
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some rather deep cuts in some pro­
grams that are critically important to 
the concerns and circumstances of peo­
ple's lives in our country all for the 
sake of broad-based tax cuts flowing 
disproportionately to those on the top 
does not strike me as something that 
will meet the standard of fairness I 
think people demand of us. 

Second of all, Mr. President, let me 
just simply say that this argument 
that when it comes to the most press­
ing issues of people's lives there is 
nothing the Government can or should 
do is a wonderful argument if you own 
your own large corporation, but as a 
matter of fact, there are certain deci­
sive areas of life, education being one 
of them, where we have decided we 
make an investment as a people to 
make sure we do live up to our dream 
of equality of opportunity. 

So I would simply say, Mr. President, 
because otherwise I will go on for hours 
and hours, if you want to talk about 
real welfare reform, the answer is good 
jobs and good education. If you want to 
talk about how to reduce poverty in 
this country-! out of every 4 children 
are poor, 1 out of every 2 children of 
color are poor-then the answer is good 
education and good jobs. 

If you want to talk about reducing 
violence in our communities, talk to 
your judges, talk to your police chiefs, 
talk to your sheriffs, much less talk to 
people in those communities, and they 
will tell you we will never stop the 
cycle of violence unless we invest in 
good education and there are good jobs 
for people. 

If you want to talk about how to 
build community, the same thing­
good education and good jobs. If you 
want to talk about how we have a de­
mocracy where men and women are 
able to think on their own two feet, 
they understand the world they live in, 
they understand the country they live 
in, they understand the community 
they live in, and they understand what 
they can do to make it a better com­
munity or a better country or a better 
world, then I am telling you, we have 
to invest in good education. 

I have to tell you right now that 
when I travel around the State of Min­
nesota, a State which values education, 
I meet too many students who sell 
their plasma at the beginning of the se­
mester to buy their textbooks; I meet 
too many students who are going to 
school 6 years because they are work­
ing 35 and 40 hours a week, and we hear 
proposals that they are going to have 
to start paying interest on their debt 
throughout their years of graduate or 
undergraduate work. In addition, we 
hear about proposals of cutbacks in 
work-study and various low-interest 
loan programs, Pell grant programs. 

I could go on and on. I could just tell 
you, these are middle-class programs. 
These are programs that have made the 
United States of America a better 
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country, a more just country, a coun­
try with more fairness. 

So let us be crystal clear. The issue 
is, who decides who benefits and who is 
asked to sacrifice? The question will be 
asked, who decides to cut Medicare and 
who has health care coverage that is 
good coverage? All of us who are in the 
Senate. And who decides to cut some of 
the programs that enable students to 
be able to afford higher education and 
whose children get a decent education? 

I could go right across the board, but 
I simply say to people in this country, 
hold us all accountable and make sure 
you are good at addition and you are 
good at subtraction and you are good 
at arithmetic, because I think it is a 
bit of a shell game here. We are going 
to have broad-based tax cuts and, in 
addition, we are not cutting the Penta­
gon budget, and we are paying the in­
terest on the debt and not touching So­
cial Security, but we are going to bal­
ance the budget, cutting, I do not 
know, $1.3 trillion, $1. 7 trillion, by the 
year 2002. But, veterans, do not worry 
about your health care; you do not 
need to worry that you are waiting 21/2, 
3 years for just compensation right 
now with the veterans appeal board. 
And, students, do not worry because we 
are not going to cut into higher edu­
cation and children. No, we would not 
do anything that would affect nutri­
tion programs, but we are going to bal­
ance the budget by 2002. We are not 
going to make a distinction between 
operating budget and capital budget. 
We are not going to go after corporate 
welfare. Maybe we will. I hope we do. 
Everything should be on the table. But 
we are going to balance the budget. 

I just simply say this argument 
about there is the Government and 
there is us, as a matter of fact, is a 
wonderful philosophy. When it comes 
to the issues important to your lives, 
what the Government should do or 
could do is great if you make $200,000 a 
year. It is great if you own your own 
large company. It is great if you are in 
the Senate and make $130,000 a year. It 
is not so great if you are a regular, or­
dinary American. 

I yield the floor. 
Mr. GRAMM addressed thi:i Chair. 
The PRESIDING OFFICER. The Sen­

ator from Texas. 
Mr. GRAMM. I am so moved that I 

would like to just respond to that. 
First of all, if you are rich, if you 

own your own corporation, you are not 
too much affected by these changes. 
And let me explain why. In 1950, rich 
people paid a lot of taxes. Rich people 
pay a lot of taxes today. In 1950, poor 
people did not pay any taxes. Poor peo­
ple do not pay any taxes today. 

What has happened since 1950 is that 
the tax burden on average working 
Americans has exploded to pay for all 
of this Government that our dear col­
league from Minnesota sees as the sal­
vation of the American people. We 

have spent more money on welfare 
since 1965 than we have spent in fight­
ing all the wars the Nation has been in­
volved in this century, and there are 
more poor people today than there 
were when we started this program. 
They are poorer today than they were 
when we started this program. They 
are more dependent today than they 
were when we started this program. 
The illegitimacy rate among the poor 
is three times what it was when we 
started this program. The crime rate 
has exploded. And by every index on 
the planet, they are worse off today 
than they were when we started the 
war on poverty. 

But are my colleagues dismayed? Are 
they the least bit unhappy? No. If we 
could just spend another trillion, if we 
could just let Government do more, ev­
erything would be wonderful. 

There is only one problem that our 
dear colleague has, and that is the 
American people do not believe it any­
more. The American people have re­
jected that idea. 

In terms of health care, our colleague 
last year, along with our President, 
had an opportunity to convince the 
American people it just made great 
sense to tear down the greatest health 
care system the world had ever known 
to rebuild it in the image of the Post 
Office. And remarkably, for a while, it 
looked as if that was going to succeed. 
But finally, a few Members-and I am 
very proud to be able to say I was one 
of them-stood up and said, "Over my 
cold, dead, political body." 

When we reached that point in the 
battle when the American people came 
to understand that this was not a de­
bate about health care and jobs, but in­
stead a debate about freedom, that one 
little stone slew Goliath. 

So I think we have had plenty of de­
bate about health care. If I might say, 
I reintroduced my health care bill. Bill 
Clinton did not reintroduce his. Obvi­
ously, there was a belief that mine was 
supported by the American people; he 
concluded that his was not. 

Now, in terms of this Pentagon budg­
et issue, the plain truth, as we all 
know, is that since 1985, we have cut 
defense spending by over a third. If we 
had cut Government spending in total 
half as much as we cut defense budgets, 
we would have a Federal surplus. 

Even the President says today that 
his defense budget will not fund the 
level of defense that he claims the Na­
tion needs. 

So this idea that we can go around 
talking about how can we write a budg­
et without cutting defense, I remind 
my colleagues we have already cut de­
fense. The problem is we did not cut 
anything else. We have already cut de­
fense and raised taxes. The problem is 
we spent every penny of the tax in­
crease so that now the Congressional 
Budget Office says that the underlying 
budget and the underlying deficit is no 



11442 CONGRESSIONAL RECORD-SENATE May 1, 1995 
different today than it was before Bill 
Clinton imposed the largest tax in­
crease in American history. 

Now, how can you have the largest 
tax increase in the history of the coun­
try, the lowest levels of defense and 
not have the deficit go down? There is 
only one way. And that is you spend all 
the money, which is exactly what we 
have done. 

In terms of Medicare, can anybody 
stand here and say that we are going to 
able to keep Medicare as it is? Last 
year, Medicare spending grew by 10.5 
percent a year. Last year, the average 
insurance policy held by a worker in 
the private sector did not have his pre­
mium go up. Competition improved ef­
ficiency. Cost consciousness meant 
that the private sector part of medi­
cine saw no cost increase and yet the 
public sector part of medicine grew by 
10.5 percent. 

Does anybody believe that either the 
taxpayer or our senior citizens can sus­
tain that rate of growth in a program 
that jointly they are paying for? Does 
anybody believe that we should not try 
to reform that program and bring effi­
ciencies and economies and choices 
into it or that we cannot do it? 

I remind my colleagues that the Med­
icare trustees, appointed by President 
Clinton to look at the financial prob­
lems of Medicare, concluded that Medi­
care was going to be broke by the year 
2002, the year that we hope to balance 
the Federal budget. What we are ask­
ing is that we respond to the urgent 
call by the two independent members 
of the Commission who urge Congress 
to address this problem. 

Now, as for the old tax-cut-to-the­
rich song, let me remind my colleagues 
that we are talking about a $500 tax· 
credit per child so that families can in­
vest their own money in their own chil­
dren. No one has failed to conclude 
that at least 75 percent of that tax cut 
will go to families that make $70,000 or 
less. 

But look at the capital gains tax 
rate. I know my colleagues will say, 
"Well, if you cut the capital gains tax 
rate, rich people are going to immo­
bilize their capital and they are going 
to invest and they are going to create 
jobs and, if they are successful, they 
are going to earn profit." 

Welcome to America. Welcome to 
America. That is how our system 
works. If America is going to be saved, 
it is going to be saved at a profit. 

I was thinking the other day, as I lis­
tened to our President make a similar 
statement to that our colleague has 
made, I have had a lot of jobs in my 
life. When I was growing up, I was very 
fortunate to have a lot of jobs. I 
worked for a peanut processor, I 
worked in cabinet shop, I worked in a 
boat factory, in addition to the same 
jobs we all had, throwing papers and 
working at the grocery store. 

No poor person ever hired me. Never 
in my life has a poor person ever hired 

me. Every job I ever had, and I suspect 
the same is true for virtually every 
American, every job I ever had I got be­
cause somebody beat me to the bottom 
rung of the economic ladder, climbed 
up, invested their money wisely, cre­
ated jobs, and made it possible for 
someone like me to get my foot on the 
bottom rung of the economic ladder 
and climb up. 

What is wrong with encouraging peo­
ple to invest to create jobs, growth, 
and opportunity? 

In terms of corporate welfare, if my 
colleague means by that subsidizing 
corporate America to invest in a tech­
nology the Government chooses or sub­
sidizing American business to invest in 
areas that the Government chooses, 
one of the things that I want to do in 
the budget, and one of the things I will 
do if I have to offer a substitute, is dra­
matically cut the $86 billion of Govern­
ment spending where Government tells 
business where to invest. That is how I 
would like to fund cutting the capital 
gains tax rate and indexing so that we 
can ·let the market system and not the 
Government decide where that invest­
ment will occur. 

As far as children, it is interesting to 
me that after all these years of explod­
ing Government, after all these years 
of the failure of Government, that we 
still see Government as the solution to 
every problem involving the American 
child. 

In fact, American Government is 
doing such a great job that now Presi­
dent Clinton wants the United Nations 
to get into the act. His administration 
has now signed the U.N. Convention on 
the Rights of the Child and he is going 
to ask us to ratify it. And it supersedes 
State law. So now not only are we 
going to help raise every child in 
America by the Federal Government, 
but we are going to let the United Na­
tions do it. We are doing such a great 
job now, I guess we think the United 
Nations can help us do even better. 

Forgotten in this whole argument is 
that child rearing is a parental con­
cern. Parents ought to make decisions 
about children. And part of our prob­
lem is over the last 40 years we have 
taken more and more money from par­
ents, we have spent their money on 
their own children, and we have done a 
much poorer job than they would have 
done had we simply allowed them to 
spend their own money on their own 
children. 

In terms of good jobs, where do good 
jobs come from? Does anybody believe 
that Government can create jobs? Does 
anybody believe, as Bill Clinton says, 
that Government can empower people? 
Freedom empowers people. Govern­
ment entraps people. 

Finally, in terms of this whole debate 
about Government, we are not talking 
about eliminating the Government. We 
are talking about a budget that, if we 
fulfill the Contract With America, Gov-

ernment will spend about 21/2 percent 
more each year for the next 7 years. 

Now I know, for those who want Gov­
ernment spending to grow at three or 
four times as fast as the family budget, 
that that is cruel and unusual punish­
ment. It means Government has to 
make decisions. 

But there are a lot of businesses in 
America that have had to make a lot 
tougher choices than limiting their 
budgets to 2112 percent growth a year. 
And they have had to do it just to keep 
their doors open. There are a lot of 
families in America that make much 
tougher choices than that. 

All we are asking Government to do 
is to live in the real world with every­
body else where you have to make 
tough decisions. 

So, I think that we can see that this 
is going to be an interesting debate. 
And it is a defining debate. I respect 
my colleague from Minnesota because, 
basically, his view is the view of his 
party. Not all the members of his party 
are so honest as he is to basically point 
out that they believe that Government 
is the answer; that they really believe 
that if we can make Government big­
ger, if Government could make more 
decisions, if we could spend more 
money at the Federal level, that Amer­
ica could deal with every problem we 
have. 

I do not believe that. I believe that if 
we can put the Federal Government on 
a budget, if we can let working people 
keep more of what they earn, if we can 
make hard choices at the Federal level, 
if we can reform welfare to demand 
that people, able-bodied people riding 
in the wagon get out of the wagon and 
help the rest of us pull, if we can de­
mand that we end this situation where 
we are subsidizing people to have more 
and more children on welfare, and if we 
can end the absurdity where millions of 
people are getting more money riding 
in the wagon than millions of other 
Americans are getting for pulling the 
wagon, then I think we can make 
America right again. 

The point is, we have two distinct vi­
sions for the future of ·America. Our 
dear colleague from Minnesota and 
most Democrats, including the Presi­
dent, believe that the vision that leads 
us home, the vision that brings back 
the American dream, the vision that 
shares the dream with people who 
missed it the first time around is more 
Government, more spending at the 
Federal level on education, more 
spending at the Federal level on 
health, more spending at the Federal 
level on nutrition and housing and 
training. 

Of course, how are we going to pay 
for it? Well, of course, we are going to 
raise taxes. And who are we going to 
raise taxes on? Rich people. And who 
are rich people? Anybody who works. 
That is their vision. 

My vision, the vision of most Repub­
licans, is exactly the opposite. We want 
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less Government and more freedom. In 
fact, I would not want the Government 
we have today even if it were free. If 
you could give us this Government, I 
would not want it because I think the 
Government is too big and too power­
ful. It makes too many decisions. 

Free people should make more deci­
sions for themselves and they should 
not have their Government making de­
cisions for them. And we are not just 
talking about freedom and efficiency, 
we are talking about virtue. 

It is not good that people turn to the 
Government to fix every problem they 
have, to indemnify every mistake they 
make because in turning to Caesar, 
they turn away from God, they turn 
away from their family, they turn 
away from themselves as problem solv­
ers for themselves. As a result, they be­
come dependent, and when they be­
come dependent, they become less free. 
That is what this debate is all about. 

I yield the floor. 
Mr. WELLSTONE addressed the 

Chair. 
The PRESIDING OFFICER. The Sen­

ator from Minnesota. 
Mr. WELLSTONE. Mr. President, I 

actually promised my colleague from 
Illinois that I would limit my response 
to 5 minutes, but I am so moved by 
what my colleague from Texas had to 
say, I would like to respond. 

Mr. President, I hardly know where 
to start, but I can assure my colleague 
that it is quite possible to turn toward 
God and to turn toward religion and to 
have values and spirituality in your 
life and believe, as the Committee on 
Economic Development believed, a 
business organization which issued a 
report a few years ago, that one of the 
ways that we do well with an effective, 
successful private sector is to make 
sure that we invest in our children 
when they are young. 

It is simply the case that if we do not 
invest in our children when they are 
young, making sure that each and 
every child has that equality of oppor­
tunity, which is what my parents 
taught me was what America was all 
about, then we pay the interest later 
on with high rates of illiteracy and 
dropout and drug addiction and crime 
and all of the rest. 

Mr. President, when we talk about 
will there be a higher minimum wage, 
the answer from my colleague from 
Texas is no. From what I think I just 
heard my colleague say, when we talk 
about whether or not higher education 
will be affordable, for some sort of rea­
son there is nothing the Government 
can do, we do not really need to have 
Pell grants or low-interest loans or 
work study, but, Mr. President, what 
has made this country a greater coun­
try is to make sure that each and every 
young person has that opportunity. 

Nobody talked about the Government 
doing everything. That is a caricature. 
That is just sort of political debate. 

We have a strong private sector, and 
that is what makes this country go 
round, but we also think there is a role 
for the public sector, and that is to 
make sure that we live up to the prom­
ise of this Nation, which is equality of 
opportunity. 

I do not think the people in the Unit­
ed States of America believe that 
whether or not you receive adequate 
health care or not should be based upon 
whether or not you have an income. I 
think people believe that each and 
every citizen ought to have decent 
health care. I heard my colleague criti­
cize the post office. I can tell you one 
thing, at least they do not deliver mail 
according to your income. Everybody 
gets their mail regardless of their in­
come. 

I heard my colleague talk about wel­
fare. My God, you would think AFDC 
families caused the debt, caused the 
deficit. I was not here during the years 
some of my colleague served here, but 
if my memory serves me correctly, in 
the early 1980's, we were told what you 
want to do is dramatically reduce 
taxes-that was euphemistically 
called-I ask my colleague from Illi­
nois, I think I am correct-the Eco­
nomic Recovery Act. What happened 
was we eroded the revenue base and 
moved away from any principle of pro­
gressivi ty, I say to my colleague. I am 
sorry he is not here. 

Poor people do pay taxes. Many peo­
ple are poor in the United States of 
America, work 40 hours a week, if not 
more, 52 weeks a year, and they pay 
Social Security taxes. More wage earn­
ers, more ordinary Americans pay 
more in Social Security taxes than in 
taxes. We have dramatically reduced 
the corporate rates and, indeed, there 
has been too much of a pressure on 
middle-income and working families. 
But this argument that the problem is 
that we have relied too much on an in­
come tax just simply does not hold up 
by any kind of standard if you look at 
it with any rigor. 

I think the welfare benefits, the 
AFDC benefits in some States-I can­
not remember Texas-are about 20 per­
cent of poverty. People in the United 
States of America believe the children 
have a right to be all that they can be. 
People in the United States of America 
believe we should invest in higher edu­
cation. People in the United States of 
America believe that an educated, 
high-morale work force is critical to 
economic performance. And people in 
the United States of America believe 
that it is a combination of a strong pri­
vate sector and also a Government that 
can effect good public policy that can 
lead to the improvement of lives of 
people in our communities that makes 
the difference. That is what this debate 
is about. 

I yield the floor. 
Several Senators addressed the 

Chair. 

The PRESIDING OFFICER. The Sen­
ator from Illinois. 

BATTLE AGAINST POVERTY 
Mr. SIMON. Mr. President, I will try 

not to strain the patience of my col­
league from Washington. 

First, in response to the dialog that 
has just taken place between the Sen­
ator from Texas and the Senator from 
Minnesota, the Government clearly is 
not the answer for all of our pro bl ems. 
But I would point out that when we 
had what was called a war on poverty­
which was really not a war on poverty, 
but at least a battle against poverty­
we ended up at one point with 16 per­
cent of the children of America living 
in poverty, down from 23 percent. We 
are now back up to 23 percent, and we 
ought to do better. That is Government 
policy, it is private sector, it is all of 
us working together. 

PEACEKEEPING CONTRIBUTION 
Mr. SIMON. Mr. President, Sunday's 

New York Times has an article entitled 
"Poll Finds American Support for 
Peacekeeping by U .N.," written by 
Barbara Crossette. It is a poll con­
ducted of 1,204 people by the Center for 
International and Security Studies at 
the University of Maryland and by the 
Independent Center for the Study of 
Policy Attitudes in Washington. 

Let me just read a couple of para­
graphs: 

There was a general perception among 
those polled that about 40 percent of United 
Nations peacekeeping troops are American, 
and that this should be halved to 20 percent. 
In fact, 4 percent of peacekeepers are Amer-
ican. · 

I do not know where the 4 percent 
figure in the Times comes from. The 
last figure I saw was as of March 6 and 
at that point, the United States was 
No. 20 in its contribution and less than 
4 pe ... ·cent. Jordan, with 3 million peo­
ple, was contributing more than twice 
as many peacekeepers as the United 
States with 250 million people. Nepal 
was ahead of us at that point. 

The article also says: 
Asked about the cost of the Federal budget 

of international peacekeeping, half of the 
sample in the poll gave a median estimate of 
22 percent. Less than 1 percent of the mili­
tary budget is actually spent on these 
operations ... 

Mr. President, we do have a choice 
here, and that is whether we are going 
to work with those countries or wheth­
er we are not. To use the old over­
worked phrase, if the United States is 
not going to be the policeman of the 
world, we have to work with other 
countries. 

Here let me add that one of the 
things that we get all emotionally 
hung up about is whether U.S. troops 
can be under a non-U.S. commander. 
The reality is that back since George 
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Washington had troops under a French 
commander, we have had troops under 
foreign commanders. I do not know 
why we get so hung up on this. It does 
not bother me, frankly, if the next 
NA TO commander should be a Cana­
dian, or a Brit, or an Italian, or one of 
the other NATO countries. I think that 
is a perfectly plausible thing. 

If we want other countries to work 
with us around the world, we will, on 
occasion, have to have American 
troops under foreign commanders. 

Mr. President, I ask unanimous con­
sent to have printed in the RECORD the 
New York Times article. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, Apr. 30, 1995] 
POLL FINDS AMERICAN SUPPORT FOR 

PEACEKEEPING BY THE UNITED NATIONS 
(By Barbara Crossette) 

UNITED NATIONS, April 28.-As Congress 
considers making significant cuts in con­
tributions to United Nations peacekeeping, 
the findings of a new study show that Ameri­
cans may not only be supportive of such op­
erations but are also willing to see missions 
become more aggressive, even when Ameri­
cans are involved. 

The study also found that about 80 percent 
of those questioned believed that the United 
Nations had the responsibility to intervene 
in conflicts marked by genocide. But Ameri­
cans in the poll and in group discussions in­
dicated that they knew little about the ex­
tent and cost of United States participation 
in peacekeeping. 

There was a general perception among 
those polled that about 40 percent of United 
Nations peacekeeping troops are American, 
and that this should be halved to 20 percent. 
In fact, 4 percent of peacekeepers are Amer­
ican. The absence of television reporting of 
operations that do not have a substantial 
American involvement may at least in part 
explain this misperception. 

Asked about the cost to the Federal budget 
of international peacekeeping, half of the 
sample in the poll gave a median estimate of 
22 percent. Less than 1 percent of the mili­
tary budget is actually spent on these oper­
ations, although Washington is assessed 31 
percent of the costs of United Nations 
peackeeping operations. Total costs amount 
to about S2 billion, the assessment plus sup­
plemental costs, of the $270 billion Federal 
mill tary budget. 

The study was based on a poll conducted by 
the Center for International and Security 
Studies at the University of Maryland and 
by the independent Center for the Study of 
Policy Attitudes in Washington. 

The results of the study did show some 
"softening" in support for peacekeeping gen­
erally, said Steven Kull, of the Program on 
International Policy Attitudes at the center. 
A little more than a year ago, 84 percent of 
those polled indicated strong support for 
United Nations peacekeeping. This year, 
that figure was 67 percent. 

But 89 percent of the people polled said 
that when there was a problem requiring 
military force, it was best for the United 
States to work with other countries and the 
United Nations in dealing with it. 

The study questioned 1,204 people through 
a method known as a random-digit-dial sam­
ple, with a margin or error of 3 to 4 percent­
age points. It also drew on focus-group dis-

cussions in Maryland, Michigan, New Mexico 
and Virginia. 

At the Heritage Foundation in Washing­
ton, Larry DiRita, deputy director for for­
eign policy and defense, expressed skep­
ticism of polls that ask about issues like 
peacekeeping in very broad terms. 

"The American people are basically very 
generous and want to do good," he said in an 
interview, adding that citizens are quick to 
respond when faced with images of starva­
tion, violence and displacement. But he said 
he believed that this changes markedly when 
people are presented with concrete choices 
about sending Americans into one dangerous 
situation or another, especially when they 
have seen disturbing images on television. 

"A general American optimism comes out 
in polls," he said. "But when faced with re­
ality, they take a more skeptical view." 

In the questioning and discussions, a ma­
jority of people voiced frustration with the 
peacekeeping operation in Bosnia and sug­
gested that it eroded the long-term reputa­
tion of the United Nations. Mr. Kull said a 
focus-group comment that "the United Na­
tions has no clout" seemed to reflect the 
widespread sense that the real problem with 
peacekeeping was its ineffectiveness. 

WAS CONGRESS IRRESPONSIBLE? 
THE VOTERS HA VE SAID YES 

Mr. HELMS. Mr. President, more 
than 3 years ago I began making daily 
reports to the Senate making a matter 
of record the exact Federal debt as of 
the close of business the previous day. 

As of the close of business Friday, 
April 28, the exact Federal debt stood 
at $4,852,327 ,350,096.60, meaning that on 
a per capita basis, every man, woman, 
and child in America owes $18,419.52 as 
his or her share of the Federal debt. 

It is important to note, Mr. Presi­
dent, that the United States had an op­
portunity to begin controlling the Fed­
eral debt by implementing a balanced 
budget amendment to the Constitu­
tion. Unfortunately, the Senate did not 
seize their first opportunity to control 
this debt-but rest assured they will 
have another chance during the 104th 
Congress. 

If Senators do not concentrate on 
getting a handle on this enormous 
debt, the voters are not likely to over­
look it next year. 

THE MONTGOMERY COUNTY 
SEARCH AND RESCUE TEAM'S 
WORK IN OKLAHOMA CITY 
Ms. MIKULSKI. Mr. President, I rise 

today to praise the members of the 
Montgomery County Maryland Search 
and Rescue Team for their work in 
Oklahoma City. This team worked 
among the death and destruction of 
Oklahoma City, driven by the hope 
that they would find another survivor 
within the tons of debris of the Alfred 
P. Murrah Federal Building. 

I cannot stress the gratitude that I 
feel as the Senator for Maryland to 
this group of dedicated heros, who 
worked 12 hours a day, for days on end, 
in their search for survivors. This 

group concentrated on search and res­
cue, ignoring the danger of falling de­
bris and the mental agony of this trag­
edy. 

Mr. President, I feel the dedication 
this team and others like it displayed 
in Oklahoma City exemplifies the 
American spirit, a spirit of helping 
those in need to overcome a crisis. The 
brave men and women of the Montgom­
ery County Search and Rescue Team 
placed their lives on the line for their 
fellow Americans; this is nothing less 
than an act of heroism. 

The Montgomery County team 
worked at the center of the blast zone 
of the Alfred P. Murrah Federal Build­
ing by shoring up and removing giant 
slabs of concrete as members of the 
Oklahoma City Fire Department re­
moved bodies. Working at the center of 
the blast zone, at ground zero, was dan­
gerous duty. I know that I speak for all 
of my colleagues as I recognize this 
Montgomery County team because 
they were an' example of the many 
dedicated Americans who came from 
all across the Nation to lend a helping 
hand in the wake of this disaster. 

Mr. President, I conclude my re­
marks today by passing along to the 
Montgomery County Search and Res­
cue Team a much deserved thank you 
for a job well done. Thank you for re­
storing the notion that the American 
spirit is still alive and well. Mr. Presi­
dent, I yield the floor. 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

COMMONSENSE PRODUCT LIABIL­
ITY AND LEGAL REFORM ACT 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
resume consideration of H.R. 956, which 
the clerk will report. 

The legislative clerk read as follows: 
A bill (H.R. 956) to establish legal stand­

ards and procedures for product liability liti­
gation, and for other purposes. 

The Senate resumed consideration of 
the bill. 

Pending: 
(1) Gorton amendment No. 596, in the na­

ture of a substitute. 
(2) McConnell amendment No. 603 (to 

amendment No. 596) to reform the health 
care liability system and improve health 
care quality through the establishment of 
quality assurance programs. 

(3) Thomas amendment No. 604 (to amend­
ment No. 603) to provide for the consider­
ation of health care liability claims relating 
to certain obstetric services. 

(4) Wellstone amendment No. 605 (to 
amendment No. 603) to revise provisions re­
garding reports on medical malpractice data 
and access to certain information. 

(5) Snowe amendment No. 608 (to amend­
ment No. 603) to limit the amount of puni­
tive damages that may be awarded in a 
health care liability action. 
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(6) Kyl amendment No. 609 (to amendment 

No. 603) to provide for full compensation for 
noneconomic losses in civil actions. 

Mr. GORTON addressed the Chair. 
The PRESIDING OFFICER. The Sen­

ator from Washington. 
Mr. GORTON. Mr. President, the bal­

ance of the day will be used to debate 
the McConnell amendment which pro­
poses to add detailed provisions with 
respect to medical malpractice legisla­
tion to the substitute which is cur­
rently before the Senate, primarily on 
the subject of product liability. 

All amendments, except for leader­
ship amendments, that deal with medi­
cal malpractice under the order are to 
be offered today and debated through­
out the day. There will also be approxi­
mately 1 hour for debate on all of those 
amendments tomorrow before 11 
o'clock in the morning, when there will 
be votes on everything leading up to 
and including the McConnell amend­
ment, after which time, with certain 
narrow exceptions, medical mal­
practice will no longer be discussed as 
a part of this bill. 

So I want to express the hope that 
Members who wish to speak on the sub­
ject of medical malpractice or to offer 
additional amendments to the McCon­
nell amendment will come to the floor 
and debate those issues today. Nothing 
in the order prohibits speeches or dis­
cussions on the legislation broader 
than medical malpractice, but this is 
primarily going to be a medical mal­
practice day. 

So we are open and ready for business 
for any Member who wishes to discuss 
that issue or to offer an amendment re­
lating to that issue. 

With that, for the time being, Mr. 
President, I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that I be allowed to 
proceed as in morning business for ap­
proximately a half hour. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

OUR NATION'S BUDGET 
Mr. GREGG. Thank you, Mr. Presi­

dent. 
I want to take this opportunity today 

to talk a little bit about what is going 
to happen relative to the budget of this 
country as we move forward through 
the next couple of months when we are 
taking up key issues involving the 
budget, and to talk a little bit about 
Medicare, which is obviously an issue 
of considerable concern for our senior 

citizens and of equal concern for those 
of us who served in the Senate and in 
the House of Representatives as we 
move through the process of trying to 
restructure, first, the budget of the 
country to put us into solvency and, 
second, to make sure that the Medicare 
system remains solvent, and that our 
seniors will be able to benefit from 
this, the largest insurance program in 
the Nation. 

As I think everybody knows, this 
country faces some fairly significant 
crises in the coming years over the 
issue of the deficit. In fact, if we con­
tinue on our present course, it is pro­
jected that by about 2015, or there­
abouts, this Nation will essentially end 
up in bankruptcy. It will be a bank­
ruptcy which had been generated pri­
marily by the fact that we, as a Gov­
ernment, have failed to address the 
spending side of the ledger of the Fed­
eral budget. It will also be a bank­
ruptcy which passes on to our children 
a Nation where their chances for oppor­
tunity, their chances for a lifestyle 
which is prosperous, is essentially 
eliminated. 

Unfortunately, if we do not take ac­
tion soon, we will end up like Mexico is 
today; we will be a Nation unable to 
pay its bills. This is not fair or right, 
as I have said on a number of occasions 
on this floor. In fact, the way I have 
characterized it is-and I have talked 
about the postwar baby boom genera­
tion, the Bill Clinton generation-we 
will be the first generation in the his­
tory of this great and wonderful coun­
try to pass less on to our children than 
was given to us by our parents. Such an 
action cannot occur and should not 
occur. It is not right and it is not fair. 

We need to address the issue of the 
deficit. In order to do this, it is, I 
think, informative to look at some of 
the proposals that are on the table and 
which have been evaluated by various 
agencies which review the deficit. 

Each year, the Congressional Budget 
Office subjects the President's budget 
to its own independent analysis. It 
then publishes the analysis in a little 
book, the latest version of which was 
released last week. It is this blue book 
here. This is a very significant docu­
ment because, as you will recall, when 
the President was elected, during his 
first speech to the Congress he stated 
he would use CBO as the fair and hon­
est arbiter of the numbers of his budg­
et. 

This year, CBO has found some high­
ly significant differences between what 
the President said will happen under 
his budget and what CBO believes will 
actually occur. 

If you will recall, in February, when 
the President's budget was shown­
when it was first delivered-'-it showed 
basically a steady state of deficits of 
$200 billion each year for as far as the 
eye can see; $200 billion a year, . basi­
cally until the end of the budget cycle 

and beyond, with no progress toward a 
balanced budget, but at least no dete­
rioration from the present position, 
which was pretty bad. It would have 
added, for example, a trillion dollars of 
new debt to the Federal deficit over the 
next 5 years. 

CBO, however, says that this is not 
true; the President's budget is not ac­
curate. CBO's analysis found that the 
President's budget proposal would ac­
tually cause the deficit to climb by $100 . 
billion over the next 5 years. From $177 
billion in the year 1996 to $276 billion in 
the year 2000. 

This chart here shows this problem. 
This is the President's budget as he 
proposed it. This would be balanced 
down here. There would be $200 billion 
deficits for as far as the eye could see. 
But CBO has taken a look at the Presi­
dent's budget and found that not only 
is he giving us a $200 billion deficit for 
as far as the eye could see, it appears 
that it is now on an upward trend and 
well above $200 billion. In other words, 
the President's budget will actually re­
sult in adding $1.2 trillion of new debt 
to the national debt over the next 5 
years. 

That is on top of the $4.8 trillion 
which we already owe as a country, and 
it is debt which our children will have 
to' pay. It is debt which is going to fi­
nance current expenses which we are 
undertaking. 

The President's budget, it seems, was 
subject to some unfair criticism back 
in February, in fact. Republicans-and 
I must include myself among them­
and some Democrats criticized it as a 
do-nothing budget. Well, now it ap­
pears that it is not a do-nothing budg­
et, it is a make-things-worse budget. 

Congress also received some addi­
tional information which is fairly sig­
nificant in the last couple of weeks. It 
received a report from the trustees of 
the Social Security and Medicare trust 
fund. That is this report here. This is 
important because the trustees of the 
Medicare trust fund are independent 
individuals who are given the obliga­
tion of managing the Social Security 
and the trust fund program and who 
are theoretically, outside the political 
process, although three of them are po­
litical appointees. 

For those who do not know that, the 
trustees include, for example, the Sec­
retary of the Treasury, the Secretary 
of Labor and Human Resources, the 
Commissioner of Social Security, the 
Administrator of Health Care Financ­
ing Administration. In addition, there 
are two public trustees. These two are 
not administration officials, but pri­
vate citizens, who were appointed to 
their positions. 

The alarming nature of this year's 
report results from the trustees' telling 
that the Medicare system is in a full­
blown crisis, that it will go bankrupt 
in just 7 years if we do not take deci­
sive action to fix it. 
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Let. me show another chart which re­

flects the seriousness of this situation. 
This is the hospital trust fund, Medi­
care. As we see under the present sce­
nario, it is solvent. Beginning in about 
the year 1997, it starts to have a nega­
tive cash flow, and by the year 2002, 
2003, or 2004 it goes into deficit. In 
other words, it becomes bankrupt. 

This is the most important trust fund 
after Social Security that we deal with 
as a nation. The Medicare trustees are 
saying that the trust fund will 
confront a negative cash flow in just 2 
years. This means that the Medicare 
program will be spending more than 
the Medicare payroll tax brings in. 

The Medicare will go insolvent in 7 
years, or the year 2002. That is, the 
trust fund will not only have a nega­
tive cash flow, but that it will also 
have spent all the surplus reserves that 
it has accumulated. In other words, it 
will be bankrupt. 

"It is important to remember," the 
trustees said, "that under present law 
there is no authority to pay insurance 
benefits if the assets of the hospital 
trust fund are depleted." That means 
at this point, when we cross this line, 
there will be no money to pay for 
health care for senior citizens. Medi­
care benefits would simply be cut off, 
or seniors would have to fend for them­
selves for their health care. While Con­
gress would probably do something 
about that, right now the state of the 
law is that in the year 2002 senior citi­
zens will have no heal th care insur­
ance. 

How big is the Medicare financial 
problem? The trustees report says the 
following: 

Short term, to restore actuarial balance 
over the next 25 years, an immediate payroll · 
tax of 1.3 percent would have to be imposed 
or benefits would have to be reduced in a 
comparable fashion. That 1.3 percent trans­
lates into $263 billion over 5 years or $387 bil­
lion over 8 years. 

In the long term, to restore balance over a 
75-year period, the payroll tax would have to 
be hiked 3.5 percent immediately or a cut in 
benefits would have to be made that is com­
parable. That translates into $565 billion 
over 5 years or $1.l trillion over 7 years. 

These are the numbers required to re­
store actuarial balance. But these fig­
ures give an idea of the magnitude of 
the problem that Medicare confronts. 

Another important element of this 
year's Medicare trustees report is that 
the public trustees-the citizen trust­
ees, not the Clinton administration 
trustee&--took the highly unusual step 
of including their own message, a dis­
sent, in the statement. This statement 
sounds much more urgent and alarm­
ing than the overall report. Remember, 
it was given by the independent folks 
who serve in this commission. And the 
overall report is pretty severe. 

The public trustees begin the mes­
sage by saying there has been an accel­
eration of the deterioration of the 
trust fund. They say that the deterio-

ration results from some unforeseen 
events, but also from the absence of 
prompt action in response to clear 
warnings that changes are necessary. 

Here they are basically scolding the 
Congress. They are saying, "We have 
been telling you of this problem for 
some time but you have ignored it. But 
you have a major crisis on your hands 
now and you can't delay any longer." 

The trustees also go on to say two 
things which are rather striking, and I 
have had them reproduced here because 
they are so significant. 

They say: "The Medicare Program is 
clearly unsustainable in its present 
form." Unsustainable in its present 
form. 

They also say, and this is the inde­
pendent trustees speaking: "We strong­
ly recommend that the crisis presented 
by the financial condition of the Medi­
care trust funds be urgently addressed 
on a comprehensive basis, including a 
review of the program's financing 
methods, benefit provisions, and deliv­
ery mechanisms." 

In other words, the Medicare Pro­
gram is insolvent, is bankrupt, and it 
is unsustainable in its present form. It 
has to be restructured. 

In light of these two reports, the CBO 
report and the Medicare trustees re­
port, Congress really confronts what I 
would call a political gut check. Are we 
going to try to save the Medicare sys­
tem and balance the budget despite the 
political demagoguery that will surely 
result? Are we going to do these things 
in the face of a President who has basi­
cally washed his hands of both prob­
lems and taken the Pontius Pilate ap­
proach to budgeting, Pontius Pilate ap­
proach to Medicare, washed his hands 
and said there is no problem and 
walked off the stage? Or are we going 
to pursue politics as usual and just pre­
tend for another year there is no prob­
lem at all? 

For my part, I believe we must reject 
the politics as usual and move deci­
sively to restore this country's fiscal 
standing. We must do so to save the 
Medicare trust fund and to assure our 
seniors that they have a health insur­
ance plan that is solvent, and we must 
do so to balance the budget, whether or 
not we get the President's help. 

Why? Because it is the right thing to 
do. It is the necessary thing to do. 
Quite simply, it is our job to do it. 

First, we must save the Medicare 
trust fund from bankruptcy. To do this 
we must pursue two tracks. We must 
make some changes to head off the 
bankruptcy in the year 2002 and restore 
the short-term solvency, and we must 
also undertake some structural im­
provements so that the Medicare trust 
fund remains sustainable into the next 
century. 

This involves some immediate ad­
justments, and it involves opening up 
the system to market-based incentives. 
We must follow the lead of the private 

sector and allow senior citizens to 
choose from a wide variety of health 
care plans, including traditional Medi­
care. 

If we allow seniors to have a wide va­
riety of choices similar to those that 
we have as Members of Congress or as 
Federal employees, then the Medicare 
inflation will come under control and 
we will be able for bring this system 
into solvency. 

This can be done by giving our sen­
iors choice. We can do it not by cutting 
Medicare. We do not have to cut spend­
ing on Medicare. All we need to do is 
reduce its rate of growth. 

Last year, the Medicare trust fund 
and the Medicaid fund, which is a sepa­
rate fund and is a welfare fund, both 
grew at 10.5 percent, three times the 
rate of inflation in the economy. It 
happens to be 10 times the rate of infla­
tion in the private sector health care 
arena, which actually dropped last year 
as a rate of growth. They had a minus 
1.9 percent inflation rate. 

Obviously, we cannot sustain double­
digit inflation rates in the Medicare 
accounts. But we could sustain a 
growth rate which was as high as 7-per­
cent, or twice the rate of inflation, and 
seven times the rate of inflation in the 
private sector health care accounts. 

We can obtain that goal of reaching a 
7 percent rate of growth in Medicare by 
giving seniors more choice and creat­
ing a market-place incentive for them 
to move into health care provider pro­
posals which are more cost efficient. I 
have laid out a fairly significant pro­
gram to do that, and have talked about 
it before on the floor. 

Along with moving to resolve the 
bankruptcy of the Medicare system, we 
also must act decisively to resolve the 
problem with the deficit and the Fed­
eral budget. We must not only save 
Medicare but we must reform the rest 
of Government as well, because we 
must be able to pass on to our children 
a country which is solvent. This can be 
done by improving the way the Govern­
ment delivers its services. Welfare, in­
cluding Medicaid, has some of the fast­
est growing programs of the Federal 
Government but they are also some of 
the areas where the Federal Govern­
ment has had its biggest experiences of 
failure. In fact, if there is one item you 
can point to in the liberal welfare state 
as having been a failure over the last 40 
years, it is welfare itself. It has created 
generations of . dependency and de­
spondency: People who are locked into 
a system from which they cannot es­
cape; people who should not be in the 
system who are in the system; people 
who should be getting assistance who 
are not getting assistance. 

We must admit that the status quo of 
the welfare system, and the Medicaid 
system, for that matter, which is part 
of it, is indefensible. We must move the 
responsibility for these programs and 
the power to administer these pro­
grams back to the States through 
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using flexible funds and returning the 
dollars and the authority over these 
programs to the States. . 

This loss of power on the Federal 
level will upset a lot of people around 
here and there will be a lot of shrill 
rhetoric. But the basis of that rhetoric 
will be the concern for loss of power. 
We will hear it couched in terms of 
compassion. We will hear this out­
rageous statement, which is so often 
made by some of my colleagues on the 
left, that State Governors and State 
legislatures and town governance indi­
viduals do not have the compassion or 
the knowledge to manage these pro­
grams; that somehow, the knowledge 
to manage these programs is uniquely 
retained in a few bureaucrats here in 
Washington and their assistants here 
on the floor of the Senate and in the 
House of Representatives. 

But that argument of compassion is, 
as we all know, a smokescreen for the 
real argument or the real concern, 
which is one of power. Controlling the 
dollars and controlling the programs 
means controlling people and having 
power. There are many Members 
around this arena who do not wish to 
give up the power of the purse or the 
power of the programs. But if we are to 
get better programs-better managed, 
more efficiently managed, delivering 
better services-the way to do that is 
to return the responsibility to the 
States and to the communities along 
with the dollars that support those pro­
grams. 

So in the welfare and Medicaid ac­
counts, we can do both. In fact, the 
Governors have come forward and sug­
gested to us that they will take over 
these programs and they will take 
them over at a fixed price. They will 
deliver these programs and deliver 
them even better than we do because 
they know how to deliver them and 
they have the flexibility to deliver 
them if we will simply give them the 
authority to do that. And, in doing 
that, we can save a lot of money and 
produce a better program. 

We also need to address other entitle­
ments. For example, the Federal re­
tirement program is one of the largest 
categories of entitlements. It cannot 
escape reform as we undertake a fair 
and balanced approach to entitlement 
reform. The American taxpayers bear 
the full cost of Federal retirees' annual 
COLA adjustments, a feature that vir­
tually no private pension plan shares 
and that was not part of the Govern­
ment's original retirement contract 
with Federal workers, and we must do 
something to control that growth. 

There are innumerable-literally 
hundreds-of smaller entitlement pro­
grams, including some popular ones in 
the area of agriculture, unemployment 
compensation, and a variety of others. 
But all of these should be put under the 
microscope of review and we should ask 
the questions: Do they work? Should 

they continue to exist? Can they be im­
proved? If we ask those questions, we 
will find in all instances the answer is 
they can be improved, and they can be 
delivered more efficiently and for less 
cost. 

While balancing the budget will 
mean examining the operation of some 
sacred political cows, it can be done. 
While in some cases we will decide that 
the Federal Government just cannot 
afford to continue funding some activi­
ties, in most cases entitlement reform 
will simply result in better Govern­
ment being delivered, probably, to 
more people. 

Unfortunately, however, it appears 
that the Congress will have to go it 
alone. The President is offering abso­
lutely no help. In fact, as the CBO. re­
port and the President's recent appear­
ances tell us, his actions seem to be 
just making things worse. Just when 
the national predicament calls out for 
strong fiscal leadership, the President 
is doing exactly the opposite. He is 
telling every interest group he appears 
before that they deserve more money. 
He just told the Iowa farmers that they 
need to spend more money on pigs, 
more pork. It really is outrageous. 

Still, Congress must forge ahead. We 
must act to preserve the Medicare sys­
tem so our seniors are not faced with a 
bankruptcy, which cannot be debated, 
and which has been predicted by their 
trustees, so that they will have an in­
surance trust fund that is there for 
them and for the next generation. We 
must act to preserve our children's fu­
ture by moving to balance the budget 
by the year 2002. 

These will not be an easy 2 months as 
we go through the process of accom­
plishing these goals. We will have to 
make serious and difficult decisions. 
But I hope this Congress will not take 
the course that the President has and 
walk away from the matter. We need to 
undertake this issue of bringing sol­
vency into the Medicare fund for the 
benefit of our seniors. We need to un­
dertake balancing the budget for the 
benefit of our children. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen­

ator from Minnesota. 

HEALTH CARE 
Mr. WELLSTONE. Mr. President, I 

know the Senator from Arizona is here. 
He is going to wish to lay down an 
amendment and speak about it. I have 
an amendment that I laid down on 
Thursday that I want also to speak on. 
But I thought we might stay in morn­
ing business just for a few minutes and 
I might respond to my colleague from 
New Hampshire and then we will go 
back on the bill. I do not come with 
any well-rehearsed remarks, but as I 
was listening to the presentation of my 
friend from New Hampshire, I did want 
to respond in a couple of different 
ways. 

First of all, I was immersed in the 
health care debate in the 103d Con­
gress. Of course, at the very end, we 
were deadlocked and there was, on the 
part of a good number of Senators, I 
think, a very strong commitment to 
blocking any legislation from being 
passed and therefore we were not able 
to pass any kind of health care reform. 
I point out to my colleague that many 
of us made the argument that the only 
way we were going to be able to con­
tain costs-and that included looking 
at Medicare and Medicaid, which are 
two very big Government programs-­
was within the context of overall 
health care reform. 

I take exception to what I heard my 
colleague from New Hampshire saying 
in a couple of different areas. First of 
all, let me just be crystal clear. I think 
the proposition that on the one hand­
at least some Senators have proposed 
this, and many in the House of Rep­
resentati ves have proposed this-we go 
forward with broad-based tax cuts 
which amount to about $700 billion 
over the next 10 years, of revenue we 
would have to make up, and on the 
other hand go forward with cuts-some 
say just decreasing the rate of increase 
of Medicare-I think that proposition 
just will not be credible. It will not be 
credible with a lot of senior citizens, 
but that is not even the point. It will 
not be credible with their children and 
their grandchildren. 

You cannot, on the one hand, say you 
are for deficit reduction and then move 
forward on broad-based tax reduction 
to the point where you have to figure 
out how to offset $700 billion before you 
even go forward with deficit reduction, 
and at the same time be proposing fair­
ly draconian cuts in Medicare. 

I have said all along I actually feel 
quite credible on this issue because 
from the very beginning of this debate 
about balancing the budget by 2002 I 
have raised the question, "Why 2002?" I 
have raised the question of how you 
can do it without separating capital 
and operating budgets. I have tried to 
be intellectually honest about this. I 
have talked about dancing at two wed­
dings at the same time. 

I have said to citizens in Minnesota, 
beware of any breed of politician­
Democrat, Republican, Independent-­
and others who say: On the one hand, 
you are going to have broad-based tax 
cuts, on the one hand you are not going 
to cut the military budget, on the one 
hand you are going to pay interest on 
the debt because we have to, on the one 
hand Social Security is going to be put 
in parenthesis and not touched, on the 
one hand now we are not going to real­
ly cut Medicare-but we are going to 
balance the budget, cut $1 trillion, by 
2002. 

But students, it is not going to be 
higher education. Veterans, do not 
worry. And children, it is not true that 
we are going to cut the nutrition pro­
grams. The arithmetic of this does not 
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add up. My colleagues are discovering 
that they are in this context-talking 
about balancing the budget-are going 
to have to propose deep and significant 
cuts in Medicare and Medicaid. Please 
remember about 75 percent of Medicaid 
payments do not go to AFDC mothers, 
or what we view as welfare, but actu­
ally go toward long-term care for the 
aged. It is not just older people we are 
talking about. We are talking about 
older people; we are talking about their 
children and grandchildren; we are 
talking about families in this country. 

Now we have a new wrinkle where 
colleagues come out and say the trust 
fund is in trouble, and they talk about 
this as an actuarial issue. This is a 
benefits program. You can use all of 
the insurance language you want to 
about trust funds and talk about actu­
arial assumptions and all the rest. The 
fact of the matter is that in 1965 we 
passed the Medicare and Medicaid Pro­
grams in the U.S. Congress. It was an 
inadequate installment of universal 
coverage but nevertheless it was sig­
nificant. From my family having had 
two parents with Parkinson's disease, 
let me just say one more time that 
Medicare, imperfections and all, was 
probably the difference between disas­
ter and being able to at least live the 
end of your lives with some dignity. 
Both my mother and father have 
passed away. 

Even so, with Medicare, Mr. Presi­
dent, elderly people pay four times as 
much out of pocket as people who are 
not elderly. Please remember one more 
time, since we have this stereotype of 
older Americans being rich and not 
having to really worry about any eco­
nomic squeeze, that the median income 
for men 65 years of age and older is 
$15,000; for women it is about $8,000. 
This is no small issue. 

Mr. President, last Congress we 
talked about how we could move for­
ward on long-term care in such a way 
that we could have more home-based 
care. We, I think, reached some consen­
sus, except, when we got to the point 
where we will have to dig into our 
pockets and figure out how to fund it, 
that elderly people and people with dis­
abilities ought to be able to live as 
near in normal circumstances as pos­
sible with dignity. They ought not to 
have to go to institutions when they 
could live at home. We put real empha­
sis on home-based care with a wonder­
ful program in Minnesota, a block 
grant program not adequately funded. 
But we are funding it. It is wonderful. 
It makes all of the difference in the 
world, and it enables someone who is 
elderly to live at home. But we did not 
take any action on that. 

We were also talking about some leg­
islation. I introduced the single payer 
bill covering the catastrophic expenses. 
Medicare does not cover the cata­
strophic expenses of what happens to 
you when you are in a nursing home. 
Nor does it cover prescription drugs. 

My colleagues are not in any of these 
proposals talking about any of that. 
They are talking about cutting Medi­
care. And they want to make the argu­
ment it is not really a cut, that it is 
just a lessening of the rate of increase. 
Well, why is it such a big surprise to 
my colleagues that a larger and larger 
percentage of our population are 65 
years of age and over, and a larger and 
larger percentage of that population 
tends to be in their eighties? Of course, 
it costs money. That is what Medicare 
is about; the commitment to elderly 
citizens, and that we will fund a decent 
level of health care for elderly people 
in our country. This should not come 
as any shock. And it is a benefits pro­
gram. It is a contract. It is a commit­
ment we made. 

Mr. President, there are, I think, 
steps that we can take. In some cities 
and some States you find that the cost 
of providing coverage is much greater 
than, for example, what it is in Min­
nesota. I am sure there are ways that 
we can move toward more efficiency. 

But, Mr. President, I must say that 
all of a sudden this discussion about 
now what we are going to do is talk 
about the trust fund, we are not going 
to really say this is part of deficit re­
duction although it was always pro­
posed before as part of deficit reduc­
tion. And in addition, we are going to 
give people all of these kinds of op­
tions. So they are really not options 
because managed care is the place in 
which you can have the savings but in 
many parts of the country, especially 
outside your metro areas, it is not a 
real option. And in addition, we say, if 
there are any savings by enabling peo­
ple to develop to purchase vouchers or 
all the rest, then in fact we will be OK. 
But, if they are not, then we are going 
to have to make the deep cuts. There 
are not going to be any because, if 
there are savings, by definition they go 
to those individuals. They do not go to 
the Government. We are talking about 
public expenditures here and how to 
cut down on the public expenditures. 

So I think that some of my col­
leagues are trying to dance at two wed­
dings at the same time. There was all 
this bold rhetoric about how we were 
going to balance the budget by 2002, no 
question about it. I saw projections of 
quotes from colleagues that we were 
going to be cutting Medicare by $400 
billion between now and the year 2002. 
That figure has gone down. But make 
no bones about it. That is what is being 
proposed. 

Mr. President, I think what we ought 
to do is move forward on good health 
care reform, and there are three criti­
cal ingredients to that. First, universal 
coverage; and I promise my colleague 
from Arizona that I will be finished 
within 2 minutes. Second, cost contain­
ment-and, by the way, the Congres­
sional Budget Office said really the 
way you can contain costs is you put 

some sort of limit on what insurance 
companies can charge. Third, we need 
to deliver care in some of our under­
served communities like, for example, 
rural areas where we have to put much 
more emphasis on primary care, on 
family doctors, on advanced nurse 
practitioners, on nurses, getting health 
care out of the communities backed up 
by specialization. 

It is in that context that we contain 
Medicare costs. But, if we just target 
Medicare, you are going to have the 
same irrational charge shifting. You 
are going to have true rationing by 
age, income, and disability. You are 
going to be hurting a lot of citizens in 
this country. And, we are going to be 
moving away from a basic commitment 
that we made in 1965. 

So, I look forward to what I think is 
going to be an extremely important de­
bate but I did want to respond to my 
colleague from New Hampshire. I am 
sorry he had to leave. 

COMMONSENSE PRODUCT LIABIL­
ITY AND LEGAL REFORM ACT 

The Senate continued with the con­
sideration of the bill. 

Mr. KYL. I thank my colleague. 
Mr. President, at this time, I ask 

unanimous consent to lay aside the 
pending amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 611 TO AMENDMENT NO. 603 
(Purpose: To establish a limitation on 

noneconomic damages) 

Mr. KYL. Mr. President, I send an 
amendment to the desk and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The bill clerk read as follows: 
The Senator from Arizona [Mr. KYL] pro­

poses an amendment numbered 611 to amend­
ment No. 603. 

Mr. KYL. Mr. President, I ask unani­
mous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the appropriate place, insert the follow­

ing new section: 
SEC. . LIMITATION ON NONECONOMIC DAM· 

AGES. 
(a) IN GENERAL.-With respect to any 

health care liability action, in addition to 
any award of economic or punitive damages, 
a claimant may be awarded noneconomic 
damages, including damages awarded to 
compensate the claimant for injured feelings 
such as pain and suffering, emotional dis­
tress, and loss of consortium. 

(b) LIMITATION.-The amount of non­
economic damages that may be awarded to a 
claimant under subsection (a) may not ex­
ceed $500,000. Such limitation shall apply re­
gardless of the number of defendants in the 
action and the number of claims or actions 
brought with respect to the injury involved. 

(C) No DISCLOSURE TO TRIER OF FACT.-The 
trier of the fact in an action described in 
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subsection (a) may not be informed of the 
limitation contained in this section. 

(d) AWARDS IN ExCESS OF LIMITATION.-An 
award for noneconomic damages in an action 
described in subsection (a), in excess of the 
limitation contained in subsection (b) shall-

(1) be reduced to $500,000 either prior to 
entry of judgment or by amendment of the 
judgment after entry; 

(2) be reduced to $500,000 prior to account­
ing for any other reduction in damages re­
quired under applicable law; and 

(3) in the case of separate awards of dam­
ages for past and future noneconomic dam­
ages, be reduced to S500,000 with the initial 
reductions being made in the award of dam­
ages for future noneconomic losses. 

(e) PRESENT VALUE.-An award for future 
noneconomic damages shall not be dis-

· counted to present value. 
Mr. KYL. Mr. President, this is the 

noneconomic damages limitation 
amendment that many of us have been 
talking about for some time. I indi­
cated earlier this morning that I would 
be introducing it. It works in tandem 
with the limitation on lawyer's fees to 
ensure that the victims of negligence 
are properly compensated and that nei­
ther the public needs to end up con­
tinuing to pay this tort tax that we 
talked about earlier nor that lawyers 
or others in the system become en­
riched at the expense of the victims of 
negligence. 

This particular amendment would 
place a limitation of $500,000 on non­
economic damages that are awarded to 
compensate a claimant for pain, suffer­
ing, emotional distress, and other re­
lated injuries. 

Mr. President, every day in America, 
physicians take care of over 9 million 
patients. These are professionals who 
are dedicated to the service of their fel­
low citizens. They do a tremendous job. 
They serve in times of crisis and natu­
ral disasters often at great personal 
risk. A good example is the heroic serv­
ice of the doctors in the aftermath of 
the bombing in Oklahoma City. 

The medical profession is dedicated 
to doing everything possible to ensure 
that the practice of medicine conforms 
at all times with both Government 
rules and regulations and, of course, 
with the high standards that are inher­
ent in the profession itself. 

But physicians are not God. They are 
human like all the rest of us, and occa­
sionally mistakes are made and some­
times patients suffer injuries as a re­
sult. When this occurs, injured patients 
must be awarded full and fair com­
pensation for their injuries should they 
choose to pursue a legal remedy. But in 
today's litigious climate, roughly one­
third of all physicians, 50 percent of all 
surgeons, and 75 percent of all obstetri­
cians will be sued in their careers. 

Let me go through those figures 
again: 50 percent of all surgeons and 75 
percent of all obstetricians will be sued 
in their careers. 

Courts determine that roughly three­
fourths of these cases have no merit, 
and they are ultimately dismissed with 

no payment being made to the claim­
ant, but the psychological and finan­
cial costs of defending these cases, of­
tentimes frivolous, but these unpre­
dictable situations are staggering. De­
fending against meritless lawsuits has 
in effect become an occupational haz­
ard of practicing medicine and, of 
course, these costs are passed on to all 
the rest of us in the form of higher 
medical costs, diminished quality, and 
access to health care. 

Mr. President, as we in the Congress 
address legal reform, we should not 
miss the opportunity to rationally ad­
dress the overly litigious nature of 
medical liability actions. The Kyl 
amendment would limit noneconomic 
damages to $500,000. The amendment 
would apply only to noneconomic dam­
ages, known sometimes as pain and 
suffering. 

No other country compensates vic­
tims of heal th care injuries as gener­
ously as $500,000 for noneconomic dam­
ages. For example, in Canada, there is 
a cap on noneconomic damages of 
$180,000. In a 1994 report to Congress, 
the Physician Payment Review Com­
mission, which is the Federal Commis­
sion established to review Medicare 
payments, said: 

Much of the unpredictability and incon­
sistency that characterizes today's mal,.. 
practice awards is because of noneconomic 
damages, which account for 50 percent of 
total payments. Reducing the unpredict­
ability and eliminating the potential for un­
reasonably high awards would improve deci­
sionmaking during the course of a lawsuit 
and would promote settlement. 

In other words, Mr. President, in 
order to encourage settlement rather 
than litigation, we should address this 
"lottery mentality" of awarding arbi­
trary and unpredictable noneconomic 
damages. 

According to a September 1993 report 
by the Office of Technology Assess­
ment, and I am quoting now: 

Limits on noneconomic damages is the sin­
gle most effective reform in containing med­
ical liability premiums. 

Let me repeat that, because all of us 
are concerned now about what kind of 
health care reform we will be adopting 
later this year, and in the context of 
both legal reform and heal th care re­
form, this is a startling statement. It 
is the OT A, 1993. 

Limits on noneconomic damages is the sin­
gle most effective reform in containing med­
ical liability premiums. 

Without a reasonable limitation on 
these nonquantifiable losses, medical 
liability insurance premiums and medi­
cal product liability costs will con­
tinue to skyrocket. Physicians are 
forced to drop insurance coverage or, in 
order to minimize the risk, to stop per­
forming high-risk procedures such as 
delivering babies. · 

According to a book published by the 
respected Ins ti tu te of Medicine called 
"Medical Professional Liability and 

the Delivery of Obstetrical Care," the 
most comprehensive, . authoritative 
study of rural heal th care access, the 
delivery of obstetrical care in all rural 
areas of America is seriously threat­
ened by professional liability concerns: 
12.3 percent of the ob/gyn's nationally 
have given up obstetrics totally due to 
liability pressures-12.3 percent; 22.8 
percent of ob/gyn's nationally have 
drastically decreased the amount and 
level of obstetric care they provide. In 
some States, the problem is much 
worse than nationally. 

In rural Arizona, the most recent 
study shows that 21 percent of the ob­
gyn's have totally stopped providing 
obstetric care. The reason? The cost of 
malpractice insurance and threats of 
suits in Arizona. 

Mr. President, how is this system en­
hancing medical care in our country? 
Somehow, this system is protecting 
people in need of medical care? It is 
precluding physicians from serving the 
patients, and in the rural areas in par­
ticular the kind of care that women de­
livering babies are getting is less than 
it could be, less than it should be, be­
cause you do not have that obstetri­
cian there helping with the delivery. 

There is an impact on the minority 
community. The National Council of 
Negro Women believes that "a cap on 
noneconomic damages is an essential 
part of comprehensive legal reform leg­
islation." This is in a letter dated just 
February 14 of this year, from Eleanor 
Hinton Hoytt, director of national pro­
grams of the National Council of Negro 
Women. 

The council realizes that low-income 
minority communities are facing in­
creasing shortages of physicians who 
can afford to pay liability insurance 
premiums. 

We know, Mr. President, of many ex­
amples of physicians who, on the very 
first day of the year, January 1, either 
have to have a liability insurance pol­
icy costing them anywhere from 
$30,000, $40,000, $50,000, $60,000, and even 
upward of $70,000 before they can see 
their very first patient, much more 
than most people in this country make 
in a year. 

The argument may be made that lim­
iting noneconomic damages would re­
strict the right of an injured patient to 
sue and collect for economic damages 
and that, of course, is not true. My 
amendment does not prevent filing suit 
and recovering all economic damages 
for past and future medical expenses, 
loss of past and future earnings, loss of 
consortium, loss of employment or any 
other business opportunity, nor does 
my amendment limit suits that seek 
damages for malicious acts for which 
punitive damages are warranted. A cap 
on noneconomic damages such as the 
Kyl amendment does not discourage 
the filing of lawsuits. In California, 
which has a cap just half the cap that 
I am proposing here, a cap of $250,000 as 
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opposed to $500,000, there were 161/2 per­
cent more cases filed in 1993 than in 
1992, the year before the limit in Cali­
fornia went into effect. So it did not 
preclude the filing of actions. 

Moreover, in California, the cost of 
liability premiums has been reduced in 
part because of this cap. Prior to impo­
sition of the $250,000 cap in California, 
the State had the highest liability pre­
miums in the Nation. Premiums are 
now one-third to one-half the rate in 
States like New York, Florida, and 
other States that have not established 
a limit. 

Mr. President, as part of the Con­
tract With America, the House has 
passed a more restrictive cap of $250,000 
on noneconomic damages, the same 
limit as in some other States, includ­
ing California. Some in the Senate 
said, in response to that, that the 
$250,000 cap may be fine in most cases, 
but there are al ways those few excep­
tional egregious cases that should have 
a greater limit. So we doubled it. We 
increased it 100 percent to $500,000. And 
bear in mind, this would be on top of 
all of the economic damages awarded, 
in other words, all of the sums of 
money required to make the victim 
whole, to pay for all of the economic 
losses, losses of future employment op­
portunities, whatever it might be, in­
cluding all of the bills, of course. And, 
as I said, in the case of punitive dam­
age awards, those are not limited by 
this particular amendment. So we are 
only talking about the noneconomic 
damages, those unquantifiable dam­
ages. No one can put a dollar amount 
on how much pain and suffering it is 
when someone is injured. What we are 
saying is there should be a predictable 
sum that at least represents the abso­
lute top. 

There is a lot of public support for 
some kind of cap here. For example, a 
very recent poll conducted by the 
Health Care Liability Alliance indi­
cated that 17 percent of the public sup­
ports a cap on common noneconomic 
damages. 

So we think, Mr. President, this is an 
amendment which will strengthen the 
bill. It will strengthen the Kassebaum­
McConnell-Lieberman amendment, 
which has to do with medical mal­
practice, and therefore at the appro­
priate time, I guess sometime after 11 
o'clock tomorrow, we are going to call 
for a vote on this amendment, and I 
hope it will pass. 

I wish to conclude with two argu­
ments that have been made in opposi­
tion to this amendment. The first is 
that the people who are injured by 
some kind of negligence need to keep 
the lion's share of the money they win, 
and the point with respect to these 
caps is do they not ordinarily keep 
what they win? And the answer to that, 
of course, is that that is not true. 

According to the Rand Corp., plain­
tiffs keep only 43 cents of every dollar 

spent on medical liability. Over 50 
cents goes to the lawyers. 

So, Mr. President, what we are trying 
to do here is to put two amendments in 
tandem. There is already an amend­
ment which I have offered which would 
limit the attorney's fees in these kinds 
of cases. By limiting the attorney's 
fees, we enable the claimant to keep 
more of the award. So, at the same 
time that a cap would be placed on the 
noneconomic damages, a cap of a half 
million dollars, the claimants would be 
able to keep more of that half million 
dollars because of the limits on attor­
ney's fees. 

So the net result is that the claimant 
will not be hurt, will not have recovery 
reduced by this cap on noneconomic 
damages. The claimant will do as well, 
if not better, by virtue of the fact that 
we would also limit the attorney's fees. 
The loser will be the attorney who is 
trying to get the great jackpot here, 
the big bonanza, of earning something 
like $300,000 for 1 hour of work. That 
will be the loser, not the claimant, 
with this particular cap. 

The bottom line is that the claim­
ants will do as well or better if we com­
bine this with the limitation on attor­
ney's fees. 

Second, there is a question that I 
have heard: Is it not true that a $500,000 
cap on noneconomic damages will keep 
deserving patients from getting mil­
lion-dollar settlements when they real­
ly need them? And the answer is, of 
course, no. 

One of the reasons for increasing the 
cap to $500,000 rather than $250,000 is to 
ensure that in that very exceptional 
cases, in addition to all of the eco­
nomic damages awarded, there will be 
an opportunity to get up to a half mil­
lion dollars. 

But the point is that patients with 
valid claims are today collecting mil­
lions of dollars in States with caps, 
such as California, despite the cap on 
noneconomic damages there of $250,000. 
In California, the number of million­
dollar verdicts and settlements has 
hovered around 30 per year throughout 
the 1990's, with the average indemnity 
in these cases over $2 million. These 
million-dollar-plus cases included 
awards for wrongful death, birth inju­
ries diagnosed in related areas, failure 
or delay in treatment, and substandard 
post-surgical care. 

So, Mr. President, despite the fact 
there has been a limit on noneconomic 
damages in California of only half the 
amount we are suggesting here, there 
have still been settlements and awards 
that far exceed $1 million. So we are 
not limiting those cases, and everyone 
acknowledges they are the very small 
exceptions to the rule here. But we are 
not limiting those particular recover­
ies. 

In conclusion, Mr. President, there 
are two amendments that I have of­
fered to the underlying medical mal-

practice amendment offered by Sen­
ators KASSEBAUM, LIEBERMAN, and 
McCONNELL. The first is a limitation 
on attorney's fees, essentially, at 25 
percent, although there are some nu­
ances to it, of any recovery. And sec­
ond is the limitation on noneconomic 
damages. The two of these amend­
ments, working in tandem, ensure that 
people will be able to bring claims, 
that they will be able to recover more 
of the award either in settlement or by 
jury verdict themselves, that the attor­
ney will receive less but attorneys will 
still receive a perfectly adequate com­
pensation, and there will be no dis­
incentive for them to actually bring 
the lawsuits because the attorney's 
fees cap is actually high enough so that 
there is not a disincentive. 

The combination of that with the cap 
on noneconomic damages will enable 
the plaintiffs to be fully compensated, 
but also reduce the cost to society as a 
whole in the form of increased medical 
malpractice premiums and, therefore, 
in the form of higher costs charged for 
medical care generally because those 
costs have to be passed on by the phy­
sicians and the hospitals that have to 
acquire the insurance. 

We believe these are two important 
and necessary amendments to the un­
derlying legislation. I ask my col­
leagues to support these amendments. 

I yield back my time. 
Mr. WELLSTONE addressed the 

Chair. 
The PRESIDING OFFICER (Mr. 

GRAMS). The Senator from Minnesota. 
Mr. WELLSTONE. I wonder whether 

I would have time to ask a few ques­
tions that I would like to ask my col­
league from Arizona. 

I am not a lawyer, but as I under­
stand it, the whole concept of com­
pensation is to make the individual 
whole, and there is the economic and 
then the noneconomic. With this cap of 
$500,000, how many of the plaintiffs, as 
we project to the future, how many 
plaintiffs would lose how much by way 
of dollars in compensation to make 
them whole again? What are the pro­
jections on what impact this is going 
to have on those individuals that have 
been injured in a malpractice? 

Mr. KYL. Mr. President, I say to my 
colleague that the information that we 
have, according to a study that was re­
cently done, is that less than 2 percent 
of the cases would be affected by the 
$500,000 cap. But, of course, because of 
the large amount of money involved, it 
would have a very large impact on con­
straining costs. 

Mr. WELLSTONE. Mr. President, my 
next question would be: If it is less 
than 2 percent-and I gather that that, 
as you say, may focus on a few cases 
where there are large dollars in­
volved-then I would ask my colleague 
from Arizona, do you have any projec­
tions on what impact this will actually 
have on more doctors? How many more 
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doctors would be practicing medicine 
in underserved areas, be they rural or 
inner city, as a result of this cap? Do 
you have any projections? 

Mr. KYL. I would be happy to con­
tinue to respond to my colleague, be­
cause they are very good questions. 
They go right to the heart of the issue. 

Obviously, by proposing the reform, 
we are hoping to have an impact pact 
on the problem. Part of the problem, as 
I indicated, is the fact that, particu­
larly in rural areas but not limited to 
rural areas, and in particular ob-gyn's 
have either stopped practicing or have 
cut back their practice just to the gyn­
ecological services rather than obstet­
rical services. If you go by the numbers 
I cited, you have an indication at least 
of what these physicians were able to 
do before this litigation system got to 
the point that it is today. 

It is impossible, of course, to predict 
precisely, but I will go back to the 
numbers that I stated just a moment 
ago, because the study was very recent. 
I think it was either 1993 or 1994. Na­
tionally, 12.3 percent of the ob-gyn's 
have given up obstetrics totally, due to 
liability pressures. That is in a book, 
as I said, that was written by the Insti­
tute of Medicine called Medical Profes­
sional Liability and the Delivery of Ob­
stetrical Care. Nationally, 22.8 percent 
of the ob-gyn's have drastically de­
creased the amount of care they have 
provided because of this. 

So one could conclude that, if we 
were able to put a cap on these dam­
ages, at least some of this problem 
would go away. But, obviously, because 
you would still be able to recover up to 
$500,000 in noneconomic damages, I am 
not contending that all of these physi­
cians would go back to practicing. Of 
course, this does not relate either to 
the increases in costs of the medical 
malpractice premiums for those physi­
cians who do choose to stay in practice 
or for those who are involved in other 
areas of specialty. 

So, it is impossible to say with preci­
sion, but I think it is safe to say that 
at least it would reduce medical costs 
and get some of these rural areas bet­
ter covered by physician services. 

Mr. WELLSTONE. By the way, in the 
2 percent of the cases that the Senator 
mentioned, how much does that trans­
late to in terms of dollars? 

Mr. KYL. Let me see if I can get that 
for you. I do not have that in my pre­
pared remarks. 

Mr. WELLSTONE. I guess what I am 
struggling with here, Mr. President, as 
I try to figure out the logic of this, if 
my colleague had said, "Look, there 
are lots of cases that this would affect 
all across the country," then I would 
have said, "Well, then I understand 
what you are doing in terms of the neg­
ative impact on plaintiffs." Many 
times we are talking about people who 
have been injured. 

But my colleague's response was, it 
is a relatively small percentage, in 

which case then the flip side of the coin 
is, I am wondering-and I wrote it 
down-if.it is 12.3 percent, the figure on 
ob-gyn's who talked about the prob­
lems of excessive payments, I am not 
at all sure that there would be-I 
mean, by definition, if there are very 
few cases, then why would any of us 
have any reason to believe that, by 
putting this cap on, this would have 
any significant impact on the number 
of ob-gyn, if you follow me, practition­
ers in these underserved communities? 

Mr. KYL. I think my colleague raises 
a good point. The mere fact that half of 
the physicians will, half of the sur­
geons in the country will be sued for 
medical malpractice has a great deal to 
do with the .malpractice premium prob­
lem as well. 

So it is very difficult to tell how 
much of the problem is due to the large 
number of cases that will be filed and 
have to be defended, regardless of 
whether they have merit or not-three­
f ourths of them actually being thrown 
out-and how many problems, on the 
other hand, are due to very large 
awards. Because it is impossible to di­
vide those numbers out, it is impos­
sible to say precisely how much good 
we will do with this amendment. 

But this amendment is just one nar­
row piece of a much larger underlying 
amendment, as my colleague knows, 
that is being offered by Senators 
LIEBERMAN, KASSEBAUM, and MCCON­
NELL, that hopefully will also deal with 
the number of claims that are filed. 

So we are trying to get at it in three 
different ways: We are trying to limit 
the circumstances under which these 
cases are filed and trying to get them 
into alternative dispute rather than 
going all the way through trial, No. 1; 
second, we are trying to limit the non­
essential costs, and in this case, we are 
saying some of the attorney's costs are 
just not necessary, we want to give 
more of that money to the claimants; 
and third-and I think this goes di­
rectly to the point of the Senator from 
Minnesota-there may not be very 
many cases where you have these as­
tronomical awards but those few cases 
do represent a lot of money and they 
represent a lot of psychological horror 
to the insurance companies and to the 
physicians. They are the ones every­
body knows about. That is the McDon­
ald's coffee that burned the claimant 
and all of the other cases that we are 
very familiar with. 

Of course, that is not a medical mal­
practice case, but it is those kinds of 
awards that get put into people's minds 
and it is that which probably, in the 
case of the insurance companies, ends 
up causing them to, in effect, dictate 
to their insured, the physician, that a 
case be settled, even though I heard a 
lot of physicians saying, "I wanted to 
fight that case because I knew I was 
not negligent, I knew we didn't cause 
this damage, or at least it was not neg-

ligence," but the insurance company 
said it was cheaper to settle because of 
the potential for one of these astro­
nomical awards. 

Because that is the sense of it, it is 
probably impossible to tell precisely 
what effect it will have. But I think a 
combination of all three of those ap­
proaches together will have a signifi­
cant impact on bringing the costs 
down. 

Mr. WELLSTONE. Mr. President, 
there are two issues I will address, and 
I would be very interested in the re­
sponse of my colleague. One is, and, 
again, I do not know what the exact 
amount of money is, my colleague says 
a small number of cases but there is a 
significant amount of money involved. 
If I do not know exactly how many 
plaintiffs are going to be hurt or denied 
what I think should be fair compensa­
tion, and I do not know exactly what 
impact this is really going to have on 
the problem that my colleague identi­
fies-ob-gyn's practicing in some of our 
underserved comm uni ties-then I find 
it difficult to support this, especially 
since I struggle with two questions: 

One-and I will present both to my 
colleague so he can respond at once-I 
can remember, for example, when I was 
in North Carolina and we had our first 
son, David, there was a guy I was very 
close to, a graduate student, who had a 
son and went in for what was supposed 
to be regular surgery. Because of mal­
practice, his son was paralyzed in a 
wheelchair for the rest of his life. He 
was a student, he did not have a lot of 
money, but would anything above and 
beyond $500,000 for noneconomic dam­
ages be too much? That is my first 
question, and I am not willing to give 
up on that principle, especially when I 
do not really have any precise way of 
knowing what the benefits are of the 
amendment. And second, I say to my 
colleague from Minnesota, in 1986, the 
Minnesota Legislature enacted a 
$400,000 cap on intangible loss which 
was defined to mean embarrassment, 
emotional distress, so on and so forth, 
and we repealed it the following year 
because we felt it did not work at all. 

This may be good in Arizona, but 
why should this be applied to the State 
of Minnesota? We have tried something 
different. We have some of our own al­
ternative dispute mechanisms, et 
cetera, et cetera. If it is good for Ari­
zona, fine, but why the Federal pre­
emption on this? 

Two questions, if you follow me: A, 
in all due respect-and, by the way, 
there is a lot of respect-I still feel like 
my colleague has not been able to spell 
out what exactly will be the pluses and 
the minuses of this, the losses and the 
benefits, who would benefit, who would 
not; and, B, therefore, I am a little re­
luctant t~more than a little reluc­
tant-to give up on two principles, 
which are, I do not know why, in some 
cases, we say $501,000 is too much, and 
why preempt what Minnesota is doing? 
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Mr. KYL. I will be happy to try to re­

spond to my colleague. First of all, by 
its very nature, these noneconomic 
damages are not quantifiable, so no one 
can say a particular amount is or is 
not warranted, which is to say of 
course, except we have put this deci­
sion in the hands of the jury. They are 
no more capable of divining a figure 
than the rest of us. We ask them to do 
it. We charge them with that respon­
sibility, and they discharge their re­
sponsibility and, in many cases, do so 
very, very well. But these are very 
emotional cases, by their very nature. 
Ordinarily, the jury is well within the 
bounds of reason when it fixes the dam­
age amount. We are only talking about 
those very, very exceptional cases, the 
less than 2 percent which exceed the 
half of a million dollars. 

So no one can say in one case it 
should have been $501,000 and in an­
other case $499,000. But I think we 
should be guided by two or three dif­
ferent principles. 

First of all, we should understand 
that all of the economic damages are 
unaffected by this, so that with regard 
to the young man who has been con­
fined to a wheelchair there would have 
to be a question about the loss of his 
earning power throughout the rest of 
his life, and he would receive damages 
for that entire sum of money. If he was 
building houses or something of that 
sort, his economic damages would be 
tremendous at that point, they would 
probably be in the millions and mil­
lions of dollars. In other cases, because 
of the nature of the economic loss, it 
would not be. If you are talking about 
a 65-year-old person who is about at 
the end of the earning part of their ca­
reer, the economic damages would not 
be quite as large. We are already com­
pensating for the economic loss. 

Second, since we cannot know pre­
cisely how much pain and suffering 
should be compensated, I think we 
ought to fix it at a level that is ade­
quate to compensate an egregious case 
but not such as to permit all of the rest 
of society to pay a very large price as 
we are paying. 

What kind of a price do we put on the 
poor woman in rural Minnesota or 
rural Arizona who loses a child because 
there is not an obstetrician there to 
help deliver her baby because the high 
cost of medical malpractice premiums 
prevented that person from practicing? 
I know several communities in Arizona 
where every one of the OB's have left 
town because they cannot make it with 
the high premiums that they have to 
pay. I have cited these statistics here. 

So when we talk about how many 
millions of dollars should one person 
receive for being injured, I turn that 
around and say, how many millions of 
dollars worth of damage are being 
caused by the fact that physicians are 
not able to practice the way we all 
would like to have them practice and 
the way they used to practice. 

Finally, I note that our amendment 
does not provide for reduction in 
present value, therefore, in the case of 
the young man, the example the Sen­
ator cited, that $500,000, since he al­
ready received the economic damages­
he has been made whole in that sense­
this $500,000 can generate maybe sev­
eral millions of dollars, many millions 
of dollars of income during that per­
son's lifetime. We are enabling the per­
son to collect the entire sum rather 
than having it to be reduced to present 
value. 

As to the question why preemption, 
it is a very good question, because ordi­
narily we would like to have the ex­
perimentation at the State level, and 
that certainly has been a part of my 
philosophy over the years. But we 
found in many areas from standards we 
have established on health care deliv­
ery, from the FDA, in welfare, in so 
many different areas we have found we 
want to have some kind of at least 
minimal national standards. 

In the case of people trying to do 
business and provide insurance so that 
hospitals and physicians can provide 
care to people so that they will receive 
the kind of health care that they need, 
in order for them to do that, they are 
going to need to have some kind of 
standard by which they can operate. 

If there is a different standard in 
every State, it is going to be very dif­
ficult-in fact, they have said it-it is 
very difficult for these insurers to in­
sure against the different standards in 
different States. So some predict­
ability and a maximum level of expo­
sure, we think, would go a long way to­
ward enabling companies around the 
country to reduce the overall cost of 
health care which, of course, would tie 
into our efforts to try to establish 
some kind of health care reform later 
in the session in Congress. 

Mr. WELLSTONE. I see other col­
leagues on the floor. I wanted to speak 
briefly about an amendment that I 
have offered. 

Mr. KYL. May I say, before my col­
league leaves the floor, I appreciate his 
questions. They are all very good. I 
wish we had more of an opportunity to 
engage in colloquy. I think we would 
get to the bottom of some of these 
things. 

Mr. WELLSTONE. I thank my col­
league, too. I think ultimately where I 
come down on this question is-while 
some of my objections I have tried to 
be clear about-I guess I still do not 
find the argument about the jury being 
swayed on a motion to appeal that per­
suasive-and you know what I am 
going to say. These are the people who 
vote for us in elections. I will tell you 
that my State has struggled with this 
question, and we have passed some sig­
nificant reform. You may want to do 
this in Arizona. I think the Senator 
from Massachusetts ultimately will 
have the State-opt-out amendment. It 

seems that States-the Federal pre­
emption bothers me to no end and not 
trusting juries, which are citizens, to 
make these decisions when we trust 
them to elect us to office, I think is a 
curious irony. I think that is one of the 
flaws in the proposal. 

I know the Senator presents this in 
very good faith. I agree with the Sen­
ator-not on his amendment, but I 
agree and we share a very strong com­
mon commitment and interest-and I 
look forward to working with you on 
this-about how we can make sure that 
some of our underserved areas, where 
we have men and women that can de­
liver dignified and affordable heal th 
care. In rural Minnesota, the issue is 
not any longer whether you can afford 
a doctor but whether you can find one. 
I do not think the cause of that is what 
you think is the cause. But I think we 
can work together. I thank my col­
league. 

I want to briefly speak about a "Dear 
Colleague" letter J have sent out on an 
amendment I introduced on Friday. 
This amendment deals with what is 
called the national practitioner data 
bank, which was created in 1986. 

Mr. President, this data bank pro­
vides information in two decisive areas 
that are extremely important to pro­
vide this. One is the area of what is 
called adverse actions. When an ad­
verse action has been taken against a 
doctor by a hospital or by a medical 
board, essentially saying to that doc­
tor, "You cannot practice medicine at 
this hospital any longer because of a 
pattern of negligence," or "you cannot 
practice medicine in the State any 
longer," then that information-very 
important information-goes into this 
data bank. 

Mr. President, the second kind of in-
. formation that is critically important 
that goes into that data bank is infor­
mation that deals with malpractice 
payments. When in fact a doctor has 
made a malpractice payment, then 
going into this national practitioner 
data bank is very important informa­
tion on how many times this has hap­
pened and what amount has been paid. 

Mr. President, this is, I think, the 
bitter irony to it. This information in 
the national practitioner data bank is 
available to hospitals; it is available to 
doctors; it is available to managed care 
plans; it is available to just about ev­
erybody but the consumers. It is not 
available to the consumers. 

Now, Mr. President, what we do in 
this amendment is a couple of different 
things. First of all, we really strength­
en the disclosure of this information in 
a couple of different ways. What this 
amendment calls upon is for the Sec­
retary of Heal th and Human Services, 
over a 6-month period-every 3 months 
he comes to Congress, and 3 months 
later promulgates rules as to the best 
way to make sure that this informa­
tion gets to consumers. Understand, 



May 1, 1995 CONGRESSIONAL RECORD-SENATE 11453 
Mr. President, there are 80,000 deaths a 
year for medical malpractice, from 
negligence, and 300,000 people injured. 

Now, I want to be clear for colleagues 
that tomorrow when I speak on the 
floor when all of our colleagues are 
back, in summarizing this amendment, 
I am going to make this point again. 
We are very clear that what goes into 
this data bank is not when someone 
complains about the doctor-that is 
not part of the data bank. It is only 
when there has been an adverse action 
taken or a malpractice payment has 
been made. That is all there is. I mean, 
for example, if you go to a dentist and 
you do not like the dental work, you 
are pretty angry about it and you feel 
like you were put in a lot of pain and 
you say, "Look, I want to get my 
money back," and he says, "I do not 
want to deal with you, here is your 
money back," that is not in this data 
bank. It is only when an actual adverse 
action has been taken or there has 
been a malpractice payment. That is 
very important. That is the only infor­
mation. 

Moreover, Mr. President, in response 
to what I think were some fairly legiti­
mate questions from the providers, we 
have done a couple of other things in 
this amendment which I think are im­
portant. First, we list the norms, we 
were just talking about obstetricians, 
and we were talking about that in 
terms of rural areas. We list the norm 
for each subsection of the health care 
profession so that, for example, if you 
were to see there had been a mal­
practice payment, one or two with an 
obstetrician, you might think that is 
bad. But if you saw the norm for obste­
tricians and it looked pretty good, you 
would not be nearly as worried. We 
make sure the norms are listed for 
each part of the medical profession 
that a consumer would have access to. 

Second, since insurance companies 
sometimes say to a doctor, "Look, just 
settle," and the doctor really does not 
want to, does not feel he or she did 
anything wrong but that is the best 
thing to do, we make sure that is part 
of that data bank, that provider's per­
spective analysis of what happened and 
why it is a part of the data bank. This 
is available as part of the data base. 

Fourth of all, Mr. President, we deal 
with what is a very serious problem. 
Maybe tomorrow, because I see my col­
league from Ohio and I promise I am 
going to try and finish within 5 min­
utes-maybe tomorrow I will give ex­
amples which are very heartrending. 
But all too often what happens is-and 
we are not talking about, thank God, 
many doctors-but all too often what 
happens is that you have a doctor who 
has had an adverse action taken 
against him-and I know my colleague 
from Ohio is interested in this ques­
tion-and he actually leaves the State, 
changes his name, . and commits the 
butchery again. What we make sure 

of-and we have examples of this in a 
number of different States, and this 
has been a proposal that Health and 
Human Services has made for some 
time-as a matter of fact, the Social 
Security number is entered into this 
data bank, so it is much easier to track 
those individuals-so that, Mr. Presi­
dent, if you had to have back surgery 
in Minnesota and you wanted to 
check-and God forbid there had been 
somebody who came from Ohio who lit­
erally had an adverse action taken 
against him, and he no longer was able 
to practice in the State, changed his 
name in Minnesota-you could track 
that person. You could have access to 
that kind of information. 

Mr. President, I really believe that 
this amendment is extremely impor­
tant. Here we are talking about mal­
practice reform-med-ma! amend­
ments. I am saying that one of the 
ways we can prevent this malpractice 
or this negligence from happening in 
the first place is to make sure consum­
ers have this information. I really find 
it a very weak argument, and weak ar­
guments were made as to why we can­
not do it. Some say, "Let us study it," 
or "We need to improve the data." We 
have, as a matter of fact; we have 
plugged some of the loopholes. 

In any case, it is far better that we 
make sure the consumers have access 
to this information. I am a little star­
tled at some of the opposition to this. 
If in fact this information is avail­
able-and you could go to a court in 
any State and get it. But it is not read­
ily available to consumers. It is readily 
available for hospitals, for doctors, 
medical boards, medical societies, and 
managed care plans. The only people 
that do not have access to this infor­
mation are the consumers. 

So it seems to me that this amend­
ment strengthens what we are trying 
to do here, especially if what we are 
trying to do here does, I hope, in part, 
prevent this kind of negligence from 
happening in the first place. 

I do not think there is any reason 
why a Senator should vote against 
what is a strong consumer protection 
amendment. Tomorrow morning, I will, 
if there are any Senators who want to 
debate this, be pleased to debate it. Or 
later on today, we will do so, as well. 

I yield the floor. 
AMENDMENT NO. 612 TO AMENDMENT NO. 603 

(Purpose: To clarify that the provisions of 
this title do not apply to actions involving 
sexual abuse) 
Mr. DEWINE. Mr. President, I ask 

unanimous consent that the pending 
amendment be set aside so that I may 
offer an amendment. 

Mr. WELLSTONE. Mr. President, re­
serving the right to object, is this a 
medical malpractice amendment? 

Mr. DEWINE. It is, indeed. 
Mr. WELLSTONE. Mr. President, I 

no longer object. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 

Mr. DEWINE. Mr. President, I send 
an amendment to the desk and ask for 
its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Ohio [Mr. DEWINE] pro­
poses an amendment numbered 612 to amend­
ment No. 603. 

The amendment is as follows: 
In section 12(5) of the amendment, add at 

the end thereof the following new sentence: 
"Such term does not include an action where 
the alleged injury on which the action is 
based resulted from an act of sexual abuse 
(as defined under applicable State law) com­
mitted by a provider, professional, plan or 
other defendant.". 

Mr. DEWINE. Mr. President, the un­
derlying amendment that we are con­
sidering, the McConnell medical mal­
practice amendment, would place a cap 
on the punitive damages that may be 
awarded by a jury against a doctor or 
against other medical providers. 

My amendment would except out 
from this cap sexual assault and sexual 
abuse. 

The underlying amendment, Mr. 
President, does set this cap. By setting 
the cap, it also sets a cap on all medi­
cal malpractice cases, including cases 
where the doctor has committed a sex­
ual assault, some form of sexual abuse, 
against the patient. 

Mr. President, I find no logical rea­
son for this Congress, as we debate the 
issue of medical malpractice, to impose 
our will on the States and say to each 
State no longer can a person have un­
limited punitive damages against those 
who a jury has found or an individual 
who a jury has found has sexually 
abused his patient. 

I find no logic behind that, and I 
think it would be, quite frankly, mor­
ally wrong for this Congress to impose 
such a limit. 

Mr. President, the amendment I have 
just sent to the desk would add, at the 
end of the relevant section, the follow­
ing new sentence: 

Such term does not include an action 
where the alleged injury on which the action 
is based resulted from an act of sexual abuse 
(as defined under applicable State law) com­
mitted by a provider professional, plan, or 
other defendant. 

Mr. President, it is not my intention 
at this time to talk about the underly­
ing merits of the amendment. What I 
will try to do, instead, is make abso­
lutely certain by my amendment, that 
this legislation does not have a truly 
disastrous, if unintended, consequence, 
one that may well occur if we do not 
make the legislation absolutely crystal 
clear. 

Mr. President, sexual abuse is a hor­
rible problem in this country. Two and 
a half percent of all medical mal­
practice cases involve sexual abuse. 

In the last reporting period, Mr. 
President, it was reported that this to­
taled 173 cases of not only medical mal­
practice, but of sexual abuse. 
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Clearly, Mr. President, there are a 

few doctors out there who are engaging 
in very reprehensible conduct. These 
cases involve a brutal violation of one 
of the most sacred relationships that 
exist; that is, the relationship between 
a doctor and his or her patient. 

When a person goes to a doctor, that 
person establishes that sacred relation­
ship. That person goes to a place where 
she or he can be healed and certainly 
not hurt. The patient goes to a doctor 
in a spirit of trust, someone who is 
bound by a sacred oath not to violate 
that trust. 

Mr. President, tragically, at least 173 
women have recently discovered that 
they had misplaced that trust. They 
trusted someone who posed as a healer 
but who it turns out was, in fact, a 
predator. When they entered the doc­
tor's office, they certainly did not ex­
pect that it would turn into an out­
rageous, humiliating, criminal night­
mare. 

Let me talk about a few cases that 
have been in the news recently. Let me 
talk about a woman in Virginia who 
went to a doctor because she and her 
husband wanted to have children. They 
asked the doctor, because they had 
that problem, to help them start this 
pregnancy. The doctor led them to be­
lieve that the husband's semen would 
be implanted in the wife by artificial 
means. 

The woman became pregnant, all 
right. But tragically, it turned out that 
the semen was not her husband's but 
was, rather, the doctor's. It was later 
revealed that the doctor had literally 
made a practice of impregnating his 
own patients. 

Mr. President, what words can we 
summon to express the rage that we all 
feel when we hear about this kind of 
outrageous conduct? 

Mr. President, it has been said that 
one of the problems we have in this 
country today in our society is that we 
accept too much, we tolerate too much; 
we see so much on TV that is sad and 
brutal that we just pass it off and say 
that that is just the way it is. 

I think, Mr. President, we need to 
really recapture a spirit of outrage, a 
sense of deep shame, a sense that we 
are not going to tolerate this anymore, 
that we are really going to succeed in 
deterring this kind of intolerable be­
havior. It is that sense of outrage that 
we must have. 

Would it be right, would it be just, 
for this Congress to impose a cap and 
tell the State of Virginia to tell that 
jury in Virginia, "You cannot impose 
punitive damages above a certain 
amount in this particular case"? I 
think the answer is, clearly, no. 

We cannot tolerate what happened to 
a woman in Connecticut. She had been 
going to a dentist for about 10 years. 
She was going to get a molar filled. 
The dentist sedated her with nitrous 
oxide. She woke up, Mr. President, 

three times in the next hour and 15 
minutes. 

The first time, she found the dentist 
kissing her and she felt pain in her 
breasts. She attempted to resist and 
saw the doctor turn up the concentra­
tion of nitrous oxide so that she would 
pass out again, which she did. The sec­
ond time she woke up, she found the 
dentist on top of her, and the third 
time she woke up the dentist was still 
on top of her. 

She felt very scared and very sick. 
The dentist realized she was awake. He 
helped her out of the chair. He grabbed 
her and kissed her. The woman did not 
remember any dental work ever having 
been done in that visit. 

During her excessive exposure to the 
nitrous oxide, some obviously went 
into her lungs. And stomach acid had 
actually gone into her lungs, leaving 
her with a permanent asthma condi­
tion and permanent loss of 30 to 40 per­
cent of her lung capacity. 

Would it be right to tell the jury in 
Connecticut, "No, in this case, there 
will be a cap on the punitive damages 
that can be awarded"? I do not think 
so. 

In another case, a Florida woman 
thought she was receiving periodontal 
treatment. She awoke from the anes­
thesia the doctor had given her and 
found the doctor touching her private 
parts. Would it be right, in that par­
ticular case, Mr. President, to impose a 
cap? Again, I think not. 

Mr. President, according to a recent 
study, in one-third of the sex abuse 
cases-in one-third-the doctor was 
permitted to go on practicing medi­
cine. Patients today are being treated 
by those doctors, totally unaware of 
the doctors' history of obscene con­
duct. 

Sometimes, tragically, it takes time 
for justice to be done. An investigation 
by ABC News revealed that a gyne­
cologist in southern California sexu­
ally abused as many as 200 women over 
a 30-year period. It took almost 20 
years after the first complaint for Cali­
fornia authorities to start proceedings 
against him. But in that case, the very 
first complaint really told the whole 
story. The victim wrote that while the 
doctor was examining her pelvic region 
he began sexually abusing her and 
using foul language. My amendment 
would exclude this kind of behavior 
from the changes contemplated in the 
bill we are considering. This medical 
malpractice amendment should not 
have caps which would affect sexual 
abuse. 

The Senate may decide to cap dam­
ages in case of medical malpractice. 
But there certainly is no logical reason 
to extend that protection to individ­
uals who sexually abuse their patients. 
It would, I believe, be morally wrong. 
Indeed, I believe it would be outrageous 
for this Congress to protect, by the use 
of a cap on punitive damages, individ-

uals who sexually molest or abuse their 
patients. Under my amendment, all of 
the remedies currently available for 
victims of this kind of sexual abuse 
will continue to remain available to 
them under the applicable State law. 

Punitive damages are historically 
used to punish and to deter. Let us not 
limit the punishment of these sex of­
fenders. Let us not limit the deterrent 
effect on these sex off enders. Let us 
allow juries the full latitude they need 
to punish and the full latitude they 
need to deter these offenders. That is 
what this amendment would do. 

The vast majority of doctors in this 
country do a fantastic job. We rely on 
them for literally the most precious 
thing in our lives, which is the health 
and welfare of our family members. 
Each one of us has had, we hope, great 
experiences with these doctors. This 
amendment should not in any way re­
flect on these doctors. All we are say­
ing by this amendment is let us not 
have the U.S. Congress interfere with a 
jury, interfere with a State, interfere 
with the people's right to punish and 
deter the small minority of doctors 
who violate the sacred trust that the 
patient has given them. 

The same amendment I am offering 
today was offered by Senator KENNEDY 
in the Labor and Human Resources 
Committee. The committee passed that 
amendment and it is my hope the full 
Senate will, tomorrow, do the same. 

The American jury speaks with the 
voice of America's deepest conscience. 
That is why I want to make sure the 
jury keeps the power, the power to 
punish fully these horrible violations 
of trust by some truly warped and dan­
gerous individuals. 

Mr. President, I yield the floor. 
I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro­

ceeded to call the roll. 
Mr. HATCH. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
THOMAS). Without objection, it is so or­
dered. 

BASHING BUSINESS/HELPING LA WYERS 

Mr. HATCH. Mr. President, during 
debate on the products liability bill 
last week, some of our colleagues who 
defend the status quo made comments 
on the punitive damages issue to which 
I would like to say a few words. 

I heard one comment to the effect 
that, "if a multibillion-dollar corpora­
tion makes a mistake in building a bus 
and the bus explodes, to punish a 
multibillon-dollar corporation $250,000 
or three times economic damages is 
not going to cut it." 

First, let us understand that punitive 
damages were not conceived for appli­
cation in cases of mere mistake, mere 
negligence. They are intended for ap­
plication in cases of much, much more 
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serious conduct. The underlying bill, 
which speaks to conduct carried out 
with a conscious, flagrant indifference 
to the safety of others is the kind of 
standard usually employed before puni­
tive damages are found appropriate. 

Second, given today's regime of com­
pensatory damages, the cost of litiga­
tion, and adverse publicity, punitive 
damages infrequently are needed to 
punish and deter such misconduct. In 
the case of the exploding bus, if it had 
resulted from the kind of conduct trig­
gering a right to punitive damages 
under the law today, all of these fac­
tors would combine as a powerful in­
centive for the company to reform its 
practices. But, the underlying bill 
hardly does away with punitive dam­
ages, it simply places rational limits 
on their award. 

Third, the current, largely uncon­
trolled nature of punitive damages is 
anticonsumer. The threat of these 
awards must be built into the cost of 
services and products today, even be­
fore we get to the impact on prices 
when runaway awards are handed 
down. Punitive damage reform is 
proconsumer. 

I will have more to say about this 
subject when Senator DOLE offers his 
amendment on punitive damages to 
broaden the scope of the provision now 
in the bill. I believe my colleagues 
might be interested in the testimony of 
George L. Priest before the Judiciary 
Committee on April 4, 1995. Mr. Priest 
is professor of law and economics at 
Yale Law School and has taught in the 
areas of tort law, products liability, 
and damages for 21 years. He has served 
as director of the Yale Law School Pro­
gram in Civil Liability since 1982. 

He appeared before the committee as 
a private citizen, and not as a rep­
resentative of any interest or lobbying 
group. His scholarship has led him to 
the conclusion that the kind of reform 
on punitive damages that Senators 
GORTON and ROCKEFELLER are talking 
about, and which Senators DOLE and I 
and others would like to extend beyond 
products liability, would be beneficial 
to consumers. He also concluded that 
punitive damages do not serve a deter­
rent purpose. He testified: 

I have never once seen a careful study in a 
specific case showing that a punitive dam­
ages judgment of some particular amount 
was necessary to deter some particular 
wrongful behavior. 

Professor Priest unhesitatingly stat­
ed that the view-

That ever-increasing civil 11ab111ty ver­
dicts, including punitive damage verdicts, 
would serve to reduce the number of acci­
dents * * * has been totally discredited 
today, and I know of no serious tort scholar 
publishing in a major legal journal who 
could maintain it. 

He added: 
It is widely accepted-and it is a routine 

proposition of a first year modern torts 
course-that compensatory damages * * * 
serve as a complete deterrent in addition to 
their role in compensating injured parties. 

I ask unanimous consent that Profes­
sor Priest's testimony be printed in the 
RECORD at the conclusion of my re­
marks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. HATCH. Thank you, Mr. Presi­

dent. 
Now, Mr. President, let me address 

another point made on the floor last 
week. It was asked, how can Congress 
know how to limit judges and juries in 
making punitive damage awards, how 
can we lay down a rigid law? 

Mr. President, I find the criticism 
odd in the extreme. These same Sen­
ators would not dream of imposing 
punishment, be it jailtime or criminal 
fines or both, on some violent thug, 
without according that criminal a full 
panoply of procedural protections, clar­
ity in the law as to what constitutes 
criminal conduct, and certainly, a de­
fined set of punishments. That is what 
we do before we seek to punish anyone 
in our society for criminal misconduct. 

But, because some of the opponents 
of change in our civil justice system 
like to mischaracterize the issue before 
us as a matter involving only busi­
nesses, they apparently could not care 
less if defendants are punished in a 
civil case in an almost totally uncon­
trolled fashion. It is OK I guess in their 
eyes to bash business. It is OK to un­
load on large, medium, and small busi­
nesses. What the heck, some of our Na­
tion's lawyers make out just fine. For­
get about the fact businesses, especaily 
small businesses, provide the jobs in 
this country. Forget about the fact 
they bring new products and services 
to the American people. Who cares if 
runaway punitive damage awards stifle 
innovation, curtail products and serv­
ices, hurt employment, and deplete 
company assets for use in compensat­
ing other victims of the company's 
wrongdoing? Let us just bash American 
business and watch some of the Na­
tion's lawyers laugh all the way to the 
bank. I am not being critical of all law­
yers by a long shot and I understand 
the crucial role lawyers play in vindi­
cating individual rights. But, today, 
the biggest beneficiaries of the stub­
born defense of the status quo are some 
of our Nation's lawyers-not consum­
ers. 

And the opponents of change can 
wave around lists of consumer organi­
zations that also oppose change. But 
the American people for whom they 
claim to speak, favor change. They 
know the civil justice system is bro­
ken. 

ExHIBIT 1 

TESTIMONY OF PROF. GEORGE L. PRIEST BE­
FORE THE SENATE COMMITTEE ON THE JUDI­
CIARY 

Mr. Chairman, I am grateful for the oppor­
tunity to testify on the subject of punitive 
damages reforms being considered by your 
Committee. I am the John M. Olin Professor 

of Law and Economics at Yale Law School, 
and have taught in the areas of tort law, 
products liab111ty and damages for 21 years­
the last 15 years at Yale. I have served as the 
Director of the Yale Law School Program in 
Civil Liab111ty since 1982. 

Over the course of my career, I have writ­
ten broadly on the fields of tort law and 
damages. A major area of my interest has 
been jury verdicts in civil litigation. I have 
published many empirical studies of jury 
verdicts, including verdicts involving puni­
tive damages. I was one of the original orga­
nizers of the now-famous Rand Corporation 
studies of jury verdicts that began in the 
early 1980s. 

The concern of my scholarship universally 
has been how the civil justice system can be 
reformed to benefit consumers in our society 
and low-income consumers most of all. I 
have no particular concern to define what is 
beneficial to manufacturers or to other cor­
porate entities, except as their activities 
provide benefit to consumers. I wish to em­
phasize that I am testifying today at your 
invitation, solely in my capacity as a private 
citizen interested in the effects of tort law 
and punitive damages on American consum­
ers. The views presented here are mine alone 
and do not represent those of any interest or 
lobbying group. 

As an academic, my job ls to study and de­
fine the ideal world and the system of laws 
that would most benefit American citizens. 
The reform of punitive damages alone-even 
reforms that would cap punitive damages or 
introduce a proportionality cap-w111 help 
consumers, but w111 not achieve the ideal. I 
believe consumers in this country would be 
benefi tted all the more if Congress (or our 
courts) were to modify substantive standards 
of civil liab111ty, reducing the scope of liabil­
ity and cutting off at the source a great deal 
of what today is needless and counter­
productive litigation. Indeed, if such reforms 
were introduced, changes in punitive dam­
ages might not be necessary because puni­
tive damages awards would nearly disappear. 
That world, however, is the ideal, and we 
should not allow hope for the ideal to dis­
courage support for true reform. As I hope to 
convince you, sharp yet reasonable Congres­
sional limits on punitive damages will con­
stitute true reform to the benefit of all 
American citizens. 

THE INCREASING COMMONALITY OF PUNITIVE 
DAMAGES 

Forty years ago, punitive damages verdicts 
were exceptionally rare and were available 
against only the most extreme and egregious 
of defendant actions. The world of civil liti­
gation is surely different today. But the 
number and, especially, magnitude of puni­
tive damages judgments have increased dra­
matically. Indeed, the frequency of claims 
for punitive damages has increased to ap­
proach the routine. These claims affect the 
settlement process, both increasing the liti­
gation rate 1 and, necessarily, increasing the 
ultimate magnitude of settlements even in 
cases that are settled out of court. 

I recently participated in an empirical 
study of punitive damages verdicts that il­
lustrates the point. The study reviewed 
claims and verdicts for punitive damages in 
several counties in Alabama-a state in 
which it has been alleged that punitive dam­
ages verdicts have skyrocketed over the past 
decade. 

The study first addressed the extent to 
which tort actions filed included claims for 
punitive damages. Many commentators have 

Footnotes at end of article. 
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dismissed concerns about punitive damages 
on the grounds that there are very few ulti­
mate punitive damages verdicts reported. In 
the American system of civil justice, of 
course, very few verdicts of any kind are re­
ported, relative to the number of claims 
filed, since only 2 to 5 percent of civil cases 
filed ever proceed to a verdict.2 The better 
test of the frequency and impact of punitive 
damages, thus, derives from a study of 
claims. 

Here are the results: Bullock, Lowndes, 
and Barbour Counties in Alabama are rel­
atively rural locales, with small populations 
and without substantial industry. We studied 
all tort actions filed in these counties for 
several fiscal years to determine the num­
bers in which punitive damages were 
claimed. To summarize the most recent sta­
tistics, we found that, in the fiscal year 1992-
93, of all tort cases filed in Bullock County, 
76.5 percent included a punitive damages 
claim; 65.1 percent in Lowndes County; and 
78.3 percent in Barbour County.a 

The exceptionally high proportion of puni­
tive damages claims and the universality of 
such high proportions over each of the coun­
ties are striking and nearly incredible. 
Again, the study was not limited to only 
claims involving high dollar amounts or 
product liability claims or, even, claims 
against corporate defendants; the study ad­
dressed all tort claims. Anyone familiar in 
the slightest with our civil justice system 
knows that most tort actions involve rel­
atively routine forms of accidents, including 
traffic accidents. That 65 to 78 percent of all 
tort actions over a fiscal year include puni­
tive damages claims starkly challenges the 
notion that punitive damages are an infre­
quent and seldom invoked remedy in Amer­
ican civil law. 

Yet, incredible as these numbers may 
seem, in the succeeding fiscal year, the pro­
portion or number of tort cases including a 
punitive damages claim actually increased 
in each of the counties. During the 1993-94 
fiscal year, an extraordinary 95.6 percent of 
tort cases filed in Bullock County included a 
punitive damages claim; 78.8 percent in 
Lowndes County. In Barbour County, the 
proportion of tort cases including a punitive 
damages claim decreased from 78.3 to 72.1 
percent, but the absolute number of punitive 
damages claims increased during 1993-94 by 
over 40 percent. 

Much of the debate over punitive damages 
proceeds in the form of battle by competing 
anecdote in which a defender of our modern 
regime will present a case of exceptionally 
egregious defendant behavior deserving of 
punitive damages, and a supporter of reform 
will present an opposite example. (Indeed, I 
present an anecdotal case-though a telling 
one-below.) The Alabama numbers belie 
anecdotes. No one can plausibly claim that 
72.1 to 95.6 percent of all accident cases over 
an entire year in any county of the U.S. in­
volve the form of exceptionally egregious de­
fendant behavior that might merit substan­
tial punitive damages. In contrast, these 
numbers show that the role of punitive dam­
ages has changed dramatically in our civil 
justice system, from an occasional remedy 
invoked against outrageous action to a com­
monplace of tort law practice. 

These numbers also belie the commonly­
heard defense that actual punitive damages 
verdicts are rare and that many of those 
awarded by juries are later reduced on appeal 
so that there is no substantial effect. Debate 
can be had on what is meant by the term 
"rare" and what constitutes in terms of 
magnitude of verdicts a "substantial" effect. 

The impression is often suggested, however, 
that even for the Nation in its entirety, pu­
nitive damages claims amount to nothing 
more than a handful. 

Our Alabama study demonstrates that this 
is a great misimpression. Again, we did not 
select the largest cities in Alabama or indus­
trial or manufacturing centers; in fact, just 
the opposite: The counties that we studied in 
Alabama are rural, with modest populations, 
and a relatively non-urbanized citizenry. For 
example, Bullock County has a total popu­
lation of only 11,042, 4,040 of whom are em­
ployed, and a per capita income of $9,212; 
Lowndes, a total population of 12,658, 5,300 
employed, and a per capita income of $10,628. 
Barbour County is somewhat larger, with a 
total populat!on of 25,417, 12,400 employed, 
and a per capita income of $12,100. None of 
these counties, however, resembles in the 
slightest metropolitan areas such as Miami, 
Los Angeles, or Dallas. 

What did we find? In 1993-94, despite these 
small populations, punitive damages claims 
constituted far more themselves in these 
rural counties than the claimed nationwide 
"handful". In Bullock County, 43 of 45 tort 
actions included a punitive damages claim; 
in Lowndes County, 52 of 66; and in Barbour 
County, 93 of 129. Are punitive damages in 
Alabama insignificant? The claims reported 
above, of course, are quite recent and remain 
still in the litigation pipeline. Looking to 
much earlier claims, however, our study in 
Alabama showed that the magnitude of puni­
tive damages judgments affirmed by the Ala­
bama Supreme Court from 1987 through the 
first half of 1994 equalled $53.2 million,4 equal 
to roughly $13 per Alabama citizen. 

This study demonstrates that the number 
and magnitude of affirmed punitive damages 
verdicts is only the very small tip of an ex­
traordinary iceberg. Again, it is universally 
conceded that only 2 to 5 percent of cases 
filed ever proceed to verdict. Thus, it is not 
surprising that the systematic observation 
of any single type of verdict is relatively 
rare. What the Alabama numbers show is 
that the availability of unlimited punitive 
damages affects the 95 to 98 percent of cases 
that settle out of court prior to trial. It is 
obvious and indisputable that a punitive 
damages claim increases the magnitude of 
the ultimate settlement and, indeed, affects 
the entire settlement process, increasing the 
likelihood of litigation. Thus, as shown in 
the Bullock, Lowndes, and Barbour County 
figures, our modern rules with respect to pu­
nitive damages impose these effects on 95.6 
and 72.1 percent of even settled cases. Puni­
tive damages reform-especially if it extends 
to all state and federal litigation, not simply 
products liability-is desperately needed. 

DO PUNITIVE DAMAGES SERVE A NECESSARY 
DETERRENT PURPOSE? 

Virtually every supporter defends punitive 
damages on grounds of deterrence, accom­
panied by an anecdote or anecdotes involving 
persons who suffered serious losses in con­
texts in which most observers would agree 
that the respective defendant should have 
prevented the accident. Generally, the anec­
dotes are allowed to speak for themselves: I 
have never once seen a careful study in a 
specific case showing that a punitive dam­
ages judgment of some particular amount 
was necessary to deter some particular 
wrongful behavior. Instead, the argument 
proceeds by implication. The basic defense of 
punitive damages-and I believe that it is 
the only serious defense-is the implication 
that large, unlimited punitive damages ver­
dicts are necessary to control injurious ac­
tivities in the society. Put slightly dif-

ferently, it is implied that, without the 
availability of unlimited punitive damages 
awards, potential defendants, especially cor­
porate defendants, would face no deterrent 
threat to prevent them from causing inju­
ries. 

Forty years ago, in a tort law regime that 
provided little in the way of consumer rem­
edies, it might have been believed that ever­
increasing civil liability verdicts, including 
punitive damages verdicts, would serve to re­
duce the number of accidents.5 That view, 
however, has been totally discredited today, 
and I know of no serious tort scholar pub­
lishing in a major legal journal who could 
maintain it. Instead, it is widely accepted­
and it is a routine proposition of a first-year 
modern torts course-that compensatory 
damages-economic losses and pain and suf­
fering-serve a complete deterrent purpose 
in addition to their role in compensating in­
jured parties. Compensatory damages impose 
costs on defendants who wrongfully fail to 
prevent accidents, costs equal in amount to 
the injuries suffered. Compensatory damages 
internalize injury costs to defendants where 
some action has wrongfully injured an inno­
cent party. 

Indeed, the strongest theory in the modern 
tort academy is that full compensatory dam­
ages generate exactly the optimal level of 
deterrence of accidents-not too little and 
not too much.a For purposes of deterrence or 
accident prevention, given full compensatory 
damages, there is no need for punitive dam­
ages of any dimension, not to mention un­
limited punitive damages. Of course, this is a 
theoretical conclusion, and there remains 
dispute in the academy as to whether as an 
empirical matter court or juries calculate 
compensatory damages exactly perfectly in 
every case or in every context. Thus, sub­
stantial academic attention has been given 
to the refinement of liability so that the 
deterrant effects of compensatory damages 
may be sharpened. 

Given the role of compensatory damages as 
a deterrent, however, the analysis of puni­
tive or other exemplary damages becomes 
substantially different. The only justifica­
tion on grounds of deterrence for any exem­
plary award beyond the compensatory is 
that compensatory damages are inadequate 
for some reason, say, that juries award dam­
ages too low in some dimension or that some 
set of injuries go undetected or are perhaps 
too insignificat individually to justify litiga­
tion.7 The only plausible defense of punitive 
damages on deterrence grounds, thus, is to 
restore aggregate damages to a level equal to 
that that is fully compensatory. 

Opponents of punitive damages reform in 
current Congressional debates avoid this 
issue, but this failure to confront it suggests 
the ultimate weakness of their opposition. 
Again, anecdotes involving individuals suf­
fering serious serious loss are not generally 
helpful to the analysis. I am extremely sym­
pathetic-as all of us are-to individuals suf­
fering serious injuries. We all wish that the 
wrongfully injurious action might have been 
avoided. Given a wrongful injury, we all 
want the victim to receive full compensation 
for economic losses and pain and suffering. 

The question for punitive damages tort re­
form, however, is: Given full compensation 
to the victim, is there some affirmative de­
terrent purpose served by awarding further 
damages? Is there some reason to believe 
that the payment of full compensatory dam­
ages will fail to deter the defendant, such 
that some further multiple of punitive dam­
ages is absolutely necessary? For corporate 
defendants, the answer surely is no. Cor­
porate defendants who must maximize prof­
its net of costs must necessarily take the 
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prospect of compensatory damages into ac­
count in determining how to invest in acci­
dent prevention. Again, this analysis pre­
sumes full compensation. If there were some 
reason to believe that juries were systemati­
cally undervaluing economic losses or pain 
and suffering, punitive damages might be 
necessary to make up the shortfall. (Of 
course, the opposite is true; many, including 
myself, believe that juries overvalue com­
pensatory damages, especially pain and suf­
fering, justifying Congressional limits on 
pain and suffering awards.) Barring such a 
shortfall, however, there is no justification 
for punitive damages on deterrence grounds. 

The analysis is, perhaps, somewhat dif­
ferent in the context of individual noncor­
porate defendants who are less subject to 
cost constraints and, perhaps, more inclined 
to behave unconscionably. This is the reason 
that exemplary or punitive damages are 
often awarded in cases involving intentional 
harms such as assault. 

As administered by juries, however, our 
current civil liab111ty regime approaches the 
issue exactly backwards. In our current re­
gime, large punitive damages verdicts are 
seldom awarded against non-corporate de­
fendants. And I know of no one objecting to 
a punitive damages cap on the grounds that 
it will impair the deterrence of private indi­
viduals. Instead, large punitive damages ver­
dicts are most typically awarded against cor­
porate defendants who, as profit maximizers 
(a motivation often irrationally held against 
them), will be carefully responsive to com­
pensatory damages. Corporate .defendants 
need no punitive damages verdict to encour­
age them to take all cost-effective pre­
cautions to prevent injuries; compensatory 
damages alone achieve that result. Thus, the 
increasingly commonplace plaintiff lawyer's 
charge to a jury to "send the defendant a 
signal" ignore entirely the universally ac­
cepted academic view that, to a corporate 
defendant, full compensatory damages are 
not only an effective signal, but also the 
only and entire signal needed. 

DO PUNITIVE DAMAGES HELP OR HURT 
CONSUMERS? 

If the effect of punitive damages were to 
benefit consumers or if their effect were even 
neutral to the consumer interest, we might 
be unconcerned that punitive damages are 
unnecessary to deter corporate defendants 
from injurious behavior. The central prob­
lem of punitive damages, however, is that, 
except in the rare cases of jury undervalu­
ation of damages or underlitigation, punitive 
damages settlements and verdicts affirma­
tively harm consumers, and low-income con­
sumers most of all. 

Where punitive damages become a com­
monplace of civil litigation as in Alabama, 
or even where they become a significant risk 
of business operations, consumers are 
harmed because expected punitive damages 
verdicts or settlements must be built into 
the price of products and services. The effect 
of the greater frequency and magnitude of 
punitive damages recoveries of modern times 
has been to increase the price level for all 
products and services provided in the U.S. 
economy. To observe this phenomenon is not 
to say that injured consumers should go un­
compensated. If a consumer suffers an injury 
that can be attributed to some wrongful ac­
tivity of a defendant, whether manufacturer 
or service provider, that consumer should re­
ceive compensation for economic losses and 
for reasonable non-economic losses, such as 
pain and suffering.a In contrast, punitive 
damages, by definition, go beyond the com­
pensatory. The problem with the increasing 

commonality of large punitive damages ver­
dicts and settlements, such as those we see 
in Alabama, is that the awards to some con­
sumers of greater than compensatory dam­
ages must be built into the prices paid by all 
other consumers. 

It is an obvious implication of this propo­
sition that low-income consumers are most 
seriously harmed by our current damages re­
gime. First, low-income consumers have less 
money generally and, regardless of the prod­
uct or service, are more seriously affected in 
terms of the purchasing power of their lim­
ited resources where the price level in­
creases. Secondly, and most importantly, 
low-income consumers are not the typical 
beneficiaries of large punitive damages ver­
dicts or settlements, surely not on a system­
atic basis. Again, research of my own cur­
rently in progress shows that low-income 
consumers, if injured, are less likely to seek 
an attorney; even with an attorney, are less 
likely to sue; less likely to recover; and, 
again · by definition, less likely to recover 
large damage judgments since their lost in­
come is typically low and pain and suffering 
awards, which are highly correlated with 
lost income, equally low. 

Put more simply, where punitive damages 
verdicts and settlements are frequent and 
large, low-income consumers are forced to 
subsidize the high-incomes as expected puni­
tive damages awards are built into the prices 
of products and services. Occasionally, a low­
income individual will receive a punitive 
damages windfall, but the far more system­
atic effect is to harm the low-income as the 
prices of products and services generally are 
increased as producers must adjust for the 
expectation of future punitive damages pay­
outs. 

Although these Hearings are chiefly di­
rected to punitive damages reforms, it is im­
portant to recognize that the current effect 
of the doctrine of joint and several liab111ty 
is similar. Joint and several liab111ty has its 
most general effect on organizations or enti­
ties which engage in a large scope of activi­
ties, such as state and municipal govern­
mental entities, public ut111ties, and the 
like. It has become a commonplace of mod­
ern civil litigation for plaintiffs' attorneys 
to join as defendants any governmental en­
tity or utility remotely associated with an 
injury. Thus, state governments and munici­
palities are joined as defendants on claims 
that roads were misdesigned or poorly main­
tained or that a guard rail or telephone pole 
could have been placed in a better position. 
Forty years ago, attorneys would not have 
thought to include entities whose causal re­
lationship to the harm was so low or, if they 
had attempted to join such entities, the 
claim would have been dismissed. Today, 
such litigation is routine and imposes sub­
stantial litigation expenses upon our state 
and municipal governments and liability ex­
penses, only infrequently, but chiefly under 
operation of the doctrine of joint and several 
liab111ty where the truly responsible defend­
ants have gone bankrupt, leaving our gov­
ernments and utilities to suffer the remain­
ing judgment. 

It is clear that, for very similar reasons, 
operation of the doctrine of joint and several 
liab111ty harms citizens in general, but low­
income citizens most of all. Damages judg­
ments must be paid from state and munici­
pal financial sources. It is well-~stablished 
that state and, especially, municipal finance 
is seriously regressive in effect, charging 
more to middle- and low-income citizens, 
proportionate to income, than to the rel­
atively high-income. This effect, most obvi-

ously, is not limited to the product manufac­
ture context and provides an important inde­
pendent reason why the reforms the Senate 
is considering should be expanded beyond ap­
plication to products manufacture to all 
civil litigation. 

These propositions about the effect of pu­
nitive damages and joint and several liabil­
ity on the poor and low-income may appear 
abstract, though I believe that they are gen­
erally accepted within the academic commu­
nity. To illustrate their import with greater 
salience, however, I would like to present 
one recent example of a punitive damages 
verdict in Alabama, indeed, a case that in­
spired the research presented above. The 
case will both show the pressing need for pu­
nitive damages reform, again, not limited to 
products liability, but expanded to all state 
and federal litigation. 

In the case Gallant v. Prudential, decided 
this past April 1994, Iran and Leslie Gallant 
sued Prudential Life Insurance Company 
based on the actions of a Prudential agent. 
The Gallant's had purchased a combination 
life insurance-annuity policy with a $25,000 
face value at a monthly premium of roughly 
$39.00. At the time of sale, the agent had told 
them that the value of the annuity was 
roughly twice what in fact it was; the agent 
had added together the table indicating 
"Projected Return" with the table indicat­
ing the lower "Guaranteed Return." A jury 
found this action fraudulent and held the 
agent liable and Prudential separately liable 
for failing to better supervise the agent. 

Fortunately, the problem was discovered 
before either the policyholder had died or 
had retired to receive the annuity. Thus, to 
the time of trial, there was no true economic 
loss beyond the failed expectation of the 
larger future return. I have carefully read 
the transcript of the testimony, and the 
Gallants testified that, between the time 
that they discovered the misinformation and 
Prudential called them to offer a remedy 
(Prudential offered to return their premiums 
or to discuss adjusting the policy), they had 
suffered roughly two weeks of sleepless 
nights and substantial anger at having been 
misled. That was the extent of their "mental 
anguish". 

Twenty years ago, I taught cases of this 
nature in a course entitled Restitution, in 
which the appropriate remedy was restitu­
tion of all paid premiums or out-of-pocket 
costs. On very rare occasions such as espe­
cially egregious actions by a defendant, some 
courts considered awarding plaintiffs the 
benefit of the bargain, say, by increasing 
their annuity benefits. 

Our modern world has changed: After a one 
and one-half day trial, an Alabama jury 
awarded the Gallants damages equal to 
$30,000 in economic loss; $400,000 in mental 
anguish; and S25 million in punitive dam­
ages. Again, the face value of the insurance 
policy was only $25,000. 

I do not wish to minimize the harm to the 
Gallants, especially the indignity of the mis­
representation, nor to condone the fraudu­
lent actions of the agent, apparently per­
petrated on several other Alabama citizens 
who recovered separately. Nevertheless, 
there is not a single person to whom I have 
described this case-not an attorney, wheth­
er plaintiff or defendant; not a liberal or a 
conservative; not even a radical or idealistic 
Yale Law student (or faculty member)-who 
has not been shocked by the outcome or who 
could defend it as a rational or sensible ver­
dict in the context of the harm. Again, many 
defenders of punitive damages argue that ex­
ceptionally large verdicts are usually over­
turned on appeal. Alabama provides a review 
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procedure for punitive damages verdicts that 
the U.S. Supreme Court has approved.9 In 
the Gallant case, however, the judge con­
ducting the review affirmed the S25 million 
award in its entirey, though directing part of 
the amount to be paid to the State. 

What will be the effect of a punitive dam­
ages verdict of this nature? The Gallants ap­
pear to be persons of modest means (before 
the verdict). Does a verdict of this nature 
help middle- or low-income consumers? To­
tally, the opposite. The insurance policy in 
question-face value, $25,000-was the cheap­
est form of life insurance/annuity available 
on the market; again, its monthly premium 
was only $39.00. Obviously, at such a pre­
mium, the insurance carrier could not be ex­
pecting to make a substantial profit on the 
policy. Indeed, an expert in the case esti­
mated that over the entire life of the policy, 
the premiums net of payouts paid by the 
Gallants would increase Prudential's assets 
by only $46.00.10 Prudential, like most other 
life insurance companies, profit more sub­
stantially from large dollar, rather than 
small dollar policies. The expert estimated 
that the verdict reduced dividends to every 
Alabama policyholder (Prudential is a mu­
tual carrier) by $323. 

How do we analyze a case like this in 
terms of whether punitive damages serve a 
necessary deterrent effect? In his closing ar­
guments, the (highly effective) attorney for 
the Gallants asked the jury to determine a 
level of damages that would send a "mes­
sage" to the giant Prudential Life Insurance 
Company that fraudulent behavior on the 
part of an agent wlll not be tolerated.11 What 
kind of damages message ls necessary to 
achieve that effect? Obviously, if the insurer 
stood to gain no more than S46 over the life 
of the policy, any damages judgment greater 
than $46 sends the insurer a message by mak­
ing the policy unprofitable. (Of course, I ig­
nore entirely Prudential's defense costs plus 
the reputational harm from the lawsuit.) 
The jury in the Gallant case went substan­
tially beyond that amount, however, in 
awarding compensatory damages of $30,000 
for economic loss and $400,000 for the mental 
anguish of the two weeks' lost sleep and 
anger. It certainly cannot be argued that the 
jury has undervalued the Gallant's compen­
satory loss-indeed, the $400,000 mental an­
guish award is extreme. Furthermore, there 
is no reason to think that the agent's behav­
ior in other contexts would go undetected. 
(Prudential later settled other cases brought 
by the agent's clients.) As a consequence, 
there is no justification for a punitive dam­
ages award whatsoever. 

What will be the effect of punitive damages 
verdicts such as that in the Gallant case? In 
the face of such a verdict, what is the ration­
al response of an insurer like Prudential or 
other insurers selling similar policies? Re­
grettably, but necessarily in a competitive 
industry, the rational response is to quit 
selling such low value policies altogether. It 
makes very little sense to expose the com­
pany and its policyholders to the risk of such 
a damages verdict given the very small gain 
from the sale of such a policy. 

Is this the type of product that our civil li­
ability system should drive from the mar­
ket? Obviously, not, and low-income consum­
ers in Alabama are directly harmed as a re­
sult. Here, the dramatically differential ef­
fects of such verdicts on high-income versus 
low-income consumers are made clear. In my 
own view, it is far more important to our so­
ciety to have our insurance industry provide 
life insurance coverage to low-income than 
to high-income citizens, since the relatively 

affluent of our society have other means of 
providing financial security for their fami­
lies. The availab111ty of financial protection 
and security at relatively low cost will be 
substantially diminished if such low pre­
mium policies, as here, are no longer avail­
able. 

More generally, where expected punitive 
damages verdicts are added to the price of 
products and services, the first to feel the ef­
fect will be low-income consumers. And 
where the magnitude of punitive damages 
verdicts rise, imperiling the continued provi­
sion of the product or service, the first to be 
affected will be those products and services 
with the lowest profit margins, most attrac­
tive to the low-income. The Gallant case pro­
vides a dramatic example of the effect. Fol­
lowing Gallant and other large punitive dam­
ages verdicts, several insurers have quit of­
fering coverage in Alabama altogether. 

Punitive damages reform would cure that 
111 to the benefit of all Americans and espe­
cially low-income Americans. As the Gallant 
case shows, however, to fully cure the ·prob­
lem, punitive damages reform must extend 
beyond the products liab111ty context to all 
civil litigation. The Gallant case involved in­
surance, not product manufacture, Punitive 
damages verdicts such as the $25 million ver­
dict in the Gallant case encourage wasteful 
litigation. (Indeed, litigation seeking puni­
tive damages judgments against financial 
service companies has become an industry in 
Alabama.) By increasing the prices of all 
products and services, punitive damages ver­
dicts and settlements reduce the purchasing 
power of all Americans, again, especially the 
poor. 

MUST CONGRESS IMPLEMENT PUNITIVE 
DAMAGES REFORM? 

Many defenders of our current regime 
question why the Congress should become in­
volved in civil liab111ty reform, rather than 
leaving reform initiatives to the courts or to 
the state legislatures. The question is par­
ticularly appropriate with respect to puni­
tive damages reform, given that the Supreme 
Court has addressed the issue of the exces­
siveness of punitive damages in several re­
cent cases.12 

I have been involved in the tort reform ef­
fort for many years and have testified in 
favor of tort reform before various state leg­
islatures (California, Louisiana, New Jersey) 
and in various judicial proceedings evaluat­
ing state tort reform statutes (Alabama, 
Florida, New Mexico): I have organized sev­
eral conferences addressing tort reform for 
state legislators and judges, and have di­
rected much of my writing on tort reform to 
the judiciary. 

This varied experience has convinced me 
that only Congress ls in a position to imple­
ment effective civil liab111ty reform and, es­
pecially, punitive damages reform. First, it 
ls evident, after many opportunities, that 
the Supreme Court has great difficulty pro­
ceeding beyond what might be called a "pro­
cedural" approach to the punitive damages 
problem. The Court's various options suggest 
clearly that a majority of Justices are con­
cerned about the excessiveness of modern pu­
nitive damages verdicts. To date, however, 
the only form of punitive damages control 
that the Court has adopted has been proce­
dural: approving a set of procedures at the 
state level for judicial review of punitive 
damages verdicts (Haslip, supra) or dis­
approving a state judicial procedure as not 
providing sufficient review (Oberg, supra). 

In my view, a merely procedural approach 
to the punitive damages problem will never 
be successful. Indeed, we have stark evidence 

of its failure. In 1991 in the Haslip case, the 
Supreme Court specifically approved the pro­
cedure for reviewing punitive damages ver­
dicts for excessiveness adopted by the Ala­
bama Supreme Court.ls Viewing the Alabama 
procedure on its face, few can contest that 
the review procedure appears reasonable. In 
practice, however, as the Gallant case proves 
and as the statistics from the rural Alabama 
counties strongly suggest, the punitive dam­
ages problem in Alabama, under the proce­
dures approved by the U.S. Supreme Court, 
has grown to epidemic proportions. 

Upon reflection, it is not surprising that 
the Supreme Court has found it difficult to 
deal with excessive punitive damages. The 
Supreme Court's job, in general, is to define 
rights. Few would contest-I do not con­
test-that punitive damages may be appro­
priate in some contexts. I would not support 
a Constitutional right of immunity from pu­
nitive damages (though that may well be an 
important improvement over the current 
state of the law). 

What is needed for punitive damages re­
form ls a prudential judgment of the appro­
priate cap or limit to punitive damages that 
will allow some room for punishing egregious 
behavior, but constrain the deleterious ef­
fects of unlimited punitive damages judg­
ments on consumers and on the low-income. 
A proportional limit of three times economic 
losses or $250,000 is a prudential judgment of 
that nature. (Personally, I would support a 
lower figure absent a definitive finding of 
malice.) But that prudential judgment is a 
uniquely legislative, not judicial, exercise. 

With respect to reform by the states, the 
question is somewhat different. Punitive 
damages verdicts implicate both interstate 
and foreign commerce in a manner that only 
the federal Congress can address. Some have 
argued that a state without a significant 
manufacturing or interstate service sector 
could actually benefit its citizens by adopt­
ing an expansive civil liability regime at the 
expense of citizens of other states. Only the 
federal Congress can address this issue. 

Secondly, there is one further effect of our 
modern damages regime that should not go 
unnoticed in Congress: an effect on the com­
petitiveness of American manufacturers and 
producers. Some have argued that large pu­
nitive damages verdicts in the U.S. are neu­
tral with respect to competitiveness since 
foreign courts do not award such verdicts 
against U.S. producers with respect to sales 
abroad and because foreign producers are 
equally subject to such verdicts for sales in 
the U.S. Thus, for U.S. sales, foreign produc­
ers, just like U.S. producers, must add ex­
pected punitive damages and joint and sev­
eral liab111ty verdicts into the prices of prod­
ucts and services. (It is often lost on these 
observers that an increase in prices on ac­
count of punitive damages-even if operating 
neutrally-is not an affirmative argument on 
behalf of consumers.) 

This analysis, however, is only partially 
correct. Increasingly, foreign courts are re­
fusing to enforce extraordinary judgments 
from U.S. courts against foreign defendants. 
For example, very recently the German Fed­
eral Court of Justice (Germany's highest 
court for civil and commercial matters) re­
fused to enforce a $400,000 punitive damages 
verdict obtained in an American court by an 
American plaintiff against a German defend­
ant on the grounds that the punitive dam­
ages verdict was inconsistent with German 
public policy.14 In the same case, an inter­
mediate court had reduced the pain and suf­
fering damages component from $200,000 to 
$70,000 on the same grounds. 
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Foreign judgments of this nature should be 

alarming both to Congress and to U.S. 
courts. First, they are strong evidence that 
the current course of American law does not 
command wide assent-itself another reason 
for Congress to enact general punitive dam­
ages reform. Secondly, however, such judg­
ments suggest an increasing competitiveness 
problem facing U.S. producers here in the 
U.S. To the extent that U.S. verdicts must be 
enforced abroad, foreign producers need not 
add the costs of the U.S. civil justice system, 
including punitive damages and excessive 
pain and suffering awards, into the prices of 
products and services sold in the U.S. Thus, 
foreign producers can underprice U.S. pro­
ducers in sales to American consumers here 
in the U.S. 

Ironically, although U.S. producers and 
their employees are harmed by this effect, 
U.S. consumers benefit because they can ob­
tain products and services at lower prices, 
without the effects of our punitive damages 
verdicts built in. Put slightly differently, the 
refusal of foreign courts to enforce large pu­
nitive damages or pain and suffering awards 
from U.S. courts represents a type of tort re­
form, regrettably however, only available­
prior to federal punitive damages reform-to 
foreign, rather than to U.S., producers. 

For these various reasons, I endorse puni­
tive damages reform. May I emphasize again 
the necessity of extending reform to all civil 
litigation, state and federal, rather than lim­
iting it to products liability or some other 
subset, in order to spread the benefits of re­
form most broadly. 

There are a wide range of punitive damages 
reforms that the Senate might consider. 
Most important would be a proportionality 
limit on available punitive damages. The 
proposed limit of three times economic 
losses or $250,000 is a reasonable first start, 
though strong arguments can be made for 
lower limits or more rigorous standards re­
quiring a finding of actual malice before any 
exemplary damage award can be made. It 
would also be helpful to provide for the bifur­
cation of trial as between the compensatory 
and punitive damages phase, in order that 
the often highly-inflammatory evidence con­
cerning defendant (most often, corporate) 
wealth does not taint a jury's evaluation of 
the basic evidence with respect to liabil1ty. 
It is also important to place limits on or give 
credit to defendants facing multiple punitive 
damages awards. The tragic modern experi­
ence in the asbestos litigation demonstrates 
the problem. Here, because of multiple puni­
tive awards to sets of plaintiffs reaching 
court first, many subsequent claimants have 
been unable to collect basic compensatory 
damages of any amount. 

These comments address only current pro­
posals. Again, I have studied the reform of 
modern tort law for many years and would 
be happy to respond to any questions con­
cerning the full range of modern tort law re­
form. 

FOOTNOTES 
1 See, e.g., Richard A. Posner, An Economic Ap­

proach to Legal Procedure and Judicial Administra­
tion, 2 J. Legal Stud. 399 (1973); G.L. Priest, Selec­
tive Characteristics of Litigation, 9 J. Legal Stud. 
399 (1980). 

2 G.L. Priest, Private Litigants and the Court Con­
gestion Problem, 69 B.U.L. Rev. 527, Table 1 at 540 
(1989). 

3 These data were collected under a research 
project organized and directed by myself and Profes­
sor James R. Barth, Auburn University for the case 
Gallant v. Prudential. Publication ls in process; the 
data are available from the author. 

•This ngure excludes wrongful death awards which 
are denominated "punitive" in Alabama. If such 
awards were included, the amount equals Sl09 mil­
lion, equal to $26 per capita. 

5 For a discussion of the development of modern 
tort law. G.L. Priest, The Invention of Enterprise 
Liab111ty: A Critical History of the Intellectual 
Foundations of Modern Tort Law, 14 J. Legal Stud, 
461 (1985). 

8R1chard A. Posner, Economic Analysis of Law 
(4th ed., 1992). 

7 0f course, this ls also a justification for the class 
action. 

8 1 have written widely on the subject of appro­
priate pain and suffering awards, and would strongly 
endorse limits on pain and suffering, though this 
issue ts somewhat beyond the focus on punitive dam­
ages here. See, e.g., G.L. Priest, The Current Insur­
ance Crisis and Modern Tort Law, 96 Yale L.J. 1521 
(1987). 

9 Pacific Mutual Life Insurance Co. v. Haslip, 111 
S.Ct. 1032 (1991). 

10Test1mony of Professor James R. Barth, Auburn 
University. 

naallant v. Prudential, Barbour County, Alabama, 
Trial Transcript at 647, April 6, 1994. 

12 See, e.g., Pacific Mutual Life Insurance Co. v. 
Haslip, 111 S.Ct. 1932 (1991); TXO Production Corp. v. 
Alltance Resources Corp., 113 S.Ct. 2711 (1993), Honda 
Motor Co. v. Oberg, 114 S.Ct. 2331 (1994). 

13 Pacific Mutual Life Insurance Co v. Haslip,. 111 
S.Ct. 1032 (1991). 

HJudgment of June 4, 1992, BGH Gr. Sen. Z., dis­
cussed in G.L. Priest, Lawyers, Liab111ty and Law 
Reform: Effects on American Economic Growth and 
Trade Competitiveness, 71 U. Denver L. Rev. 115 at 
146-47 (1993). 

MCCONNELL AMENDMENT TO H.R. 956, PRODUCT 
LIABILITY FAIRNESS ACT 

Mr. HATCH. Mr. President, there is a 
subtle implication in this whole debate 
on the McConnell amendment-an 
amendment which I strongly support-­
that somehow health care providers are 
a bunch of greedy so and so's, moti­
vated solely by dreams of maximizing 
profit. 

If they ask for relief from liability, it 
must be because they want to escape 
responsibility, to make a quick buck, 
not because it would make our heal th 
care deli very system better. 

What is ironic is that this body has 
spent countless hours over the past 2 
years debating proposals on health care 
reform, all of which were based on a 
system which places the utmost trust 
in the health care professional, wheth­
er it be a doctor, a nurse, a chiro­
practor, or a lab technician. 

In fact, we spent countless hours here 
in this very Chamber, debating how to 
improve our health care df'livery sys­
tem. We spent 54 days in the Labor and 
Human Resources Committee-46 days 
in hearings and 8 days in markuir-and 
40 days in the Finance Committee-36 
days in hearings, and 4 days in markup. 
And that does not even count the 
countless hours of work outside the 
committee and on the floor. 

There was no disagreement over the 
need for medical liability reform. In­
deed, the Clinton proposal, the Labor 
Committee bill, the Finance Commit­
tee bill, the ensuing Mitchell bill-all 
contained medical liability provisions, 
as I will discuss later. The only ques­
tion was over what those proposals 
should be. 

When we get sick, who do we see? A 
doctor, a nurse practitioner, or another 
health care professional. Not an attor­
ney. 

When our children get sick, who do 
they see? A pediatrician, a physician 

assistant, or another health care pro­
vider. Not an attorney. 

Our entire medical system-which 
everyone knows is heralded as the best 
in the world-is based on a total reli­
ance on the abilities of the health care 
professionals who treat us, profes­
sionals who have scarified immeas­
urably to get the requisite training and 
credentialing. These are professionals 
who spend long and hard hours in 
school and at work to make our system 
the best in the world. 

Will there be mistakes? 
Of course there will. After all, we are 

only human. And while we must drive 
for perfection, that by definition can­
not be. 

My heart goes out to each and every 
person who has suffered an adverse 
medical event, whether it were caused 
by the delivery system or not. 

I wish we could have a perfect health 
care delivery system, where everyone 
was healthy and no one ever was 111 or 
suffering. 

I wish this could be a perfect world in 
which children never suffered adverse 
reactions from the very vaccines de­
signed to protect them. 

I wish this could be a perfect world in 
which a surgeon never removed the 
wrong eye, or the wrong kidney. But it 
is not a perfect world, nor can it ever 
be. 

I was a trial attorney before I came 
to the Congress. 

I saw heart-wrenching cases in which 
mistakes were made. I saw heart­
wrenching cases in which mistakes 
were not made, and doctors were forced 
to expend valuable time and resources 
defending themselves against frivolous 
lawsuits. 

I have litigated these cases, both as 
an attorney for the plaintiff and as an 
attorney for the defendant. 

No one in this body knows better 
than I-perhaps with the exception of 
our colleague from Tennessee, Senator 
FRIST-what the defects are in this sys­
tem. 

Mr. President, there are over 260 mil­
lion people in these United States. I 
wish we could design a system which 
would protect each and every one of 
them from harm, but that is not pos­
sible. Our job is to design the best sys­
tem we can. 

Several of our colleagues came to the 
floor last week and gave very heart-felt 
statements, citing specific cases in 
which patients had not had the out­
come we all would have liked. 

I pray that these cases could have 
turned out for the better. I fervently 
wish that such problems never occur 
again. 

But in a country as large and as di­
verse as this one, problems are inevi­
table. The task before us is to make 
sure the system minimizes those prob­
lems. 

I ask my colleagues: "Do we have the 
best system possible?" 
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I do not believe any one in this 

Chamber would argue that is so. 
Thus, the question before is how to 

design a system which protects both 
the patient and the provider. I do not 
believe that a protracted war between 
trial attorneys and health care profes­
sionals is the way to accomplish that 
goal. 

My experience indicates that the best 
way for us to pass solid legislation 
which really solves a problem is for 
both sides to come together and nego­
tiate a solution. Unfortunately, that 
has not been the case to date. And I 
think our debate, and indeed our coun­
try, has suffered because of this. 

Nevertheless, the intransigence of 
one or more parties is no reason that 
we should cast aside consideration of 
one of the most important issues that 
has faced this body since I came to the 
Senate. 

Indeed, I first introduced a medical 
liability bill in this body in 1978. Many 
of the approaches embodied in my leg­
islation are also contained in the 
McConnell-Kassebaum amendment be­
fore us today. 
THE NEED FOR HEALTH CARE LIABILITY REFORM 

What are the problems which give 
rise to the need for the McConnell 
amendment? Let me list them for my 
colleagues: 

First, medical liability costs are out 
of control. A significant portion of our 
gross domestic product is devoted to 
tort costs, of which medical torts are a 
large part. This number is growing. 

As our distinguished House col­
league, Representative DAVE 
MCINTOSH, noted in an April 1994 "Hud­
son Briefing Paper," the United States 
has the most expensive tort system in 
the world, with direct tort liability 
costs of 2.3 percent of the gross domes­
tic product. Our colleague went on to 
note that whereas U.S. economic out­
put grew 100 percent between 1933 and 
1991, tort costs grew almost 400 per­
cent. In other words, over the past 58 
years, tort costs have grown almost 
four times faster than the U.S. econ­
omy. 

In that briefing paper, which I com­
mend to my colleagues, Mr. MCINTOSH 
found that 7 percent of America's tort 
costs-$9.1 billion-are associated with 
medical malpractice claims. As Sen­
ator McCONNELL, the author of this 
amendment, said last Thursday, ac­
cording to the AMA physician 
masterfile and other AMA liability 
data, the average rate of claims has in­
creased every year since 1987. In fact, 
as Senator MCCONNELL noted, the AMA 
data show that in 1992, 33,424 medical 
professional liability claims were filed. 
The next year, 1993, 38,430 claims were 
filed, a 28-percent jump from one year 
to the next. 

Second, liability insurance costs are 
having a direct impact on health care 
spending. Professional liability insur­
ance rates are rising in response to our 

runaway tort system. The estimated 
annual cost of liability insurance for 
physicians and health care facilities, 
for example, was calculated at more 
than $9 billion in 1992, and it continues 
to grow. 

We have all heard the statistics cited 
in our debate on the amendment by our 
distinguished colleague from Wyoming, 
Senator THOMAS. 

The costs of ob-gyn malpractice 
claims in particular are having a very 
serious impact on both professional li­
ability costs and the patient's bill. Sta­
tistics from the American College of 
Obstetricians and Gynecologists show 
that one out of eight ob-gyn's has 
dropped obstetrical practice due to li­
ability concerns. A 1990 OTA report in­
dicated that more than half a million 
rural residents are without any ob 
services at all, a number which has un­
doubtedly grown since the report was 
issued. 

Third, health care liability costs 
raise the costs of health care. The ex­
plosion in medical liability claims di­
verts resources which could be used for 
patient care, and it raises the per pa­
tient cost of health care. 

As Federation of American Health 
Systems President Tom Scully noted 
at a March 28 Labor Committee hear­
ing, the total yearly cost of medical li­
ability insurance is $9.2 billion. He 
went on to relate that that, added to 
Lewin-VHI estimates of defensive med­
icine, as I will discuss in a minute, plus 
the liability costs borne by manufac­
turers of drugs and devices--$10.8 bil­
lion a year-could total up to $45 bil­
lion a year. And that does not even in­
clude settlements. Clearly, even if 
these estimates are off a bit, we are 
talking about a substantial sum in­
volved in the cases. 

Fourth, defensive medicine contrib­
utes to increased health care spending. 
Health care professionals, fearing law­
suits, perform more services and order 
more tests than they would otherwise 
would. 

I know about that. As a former medi­
cal malpractice lawyer, one of the bits 
of advice I would give to doctors was 
you cannot afford to not list every pos­
sibility in your health history. You 
cannot afford to not try everything you 
possibly can to make sure that that 
simple cold is not a respiratory disease, 
blood disorder or any number of other 
things. You have to make sure of your 
history because no longer can you get 
by just meeting the standard of prac­
tice in the community. You better be 
way above and beyond that. And in the 
process, the cost of heal th care has 
gone up exponentially because doctors 
must now protect themselves, against 
medical liability cases, and I cannot 
blame them. The only way to stop it is 
to get some reason into the system. 

This issue has been one of the more 
hotly contested in the medical liability 
debate. 

In fact, a few years ago, Ways and 
means Chairman BILL ARCHER and I 
asked the Office of Technology Assess­
ment to conduct a study on defensive 
medicine. The results embodied in a 
July 1994 report were not as conclusive 
as we would have liked. As OTA admit­
ted, "Accurate measurement of the ex­
tent of this phenomenon (defensive 
medicine) is virtually impossible." 

However, Lewin-VHI, one of the lead­
ing analysts in the whole field, has es­
timated that the combined cost of hos­
pitals' and physicians' defensive prac­
tices was $25 billion in 1991, and that 
study was based on what was consid­
ered to be a very conservative defini­
tion of "defensive." 

In fact, the Hudson Institute Com­
petitiveness Center study I cited ear­
lier found that liability premiums and 
defensive medical practices contrib­
uted $450 per patient admitted to a 
large urban hospital in Indiana, an av­
erage of 5.3 percent of the patient's 
hospital bill. Of that amount, $327 went 
for defensive medicine practices, and 
$123 went for insurance and administra­
tive costs. 

But, Mr. President, I do not believe 
you need the results of a study to real­
ize that there is defensive medicine and 
that it costs a lot of money. 

I have a very simple gauge. Ask your 
doctor or other health care profes­
sional the next time you have an office 
visit. They will confirm: defensive 
medicine is real. 

In fact, you do not have to even wait 
for your next visit. Ask our colleague 
from Tennessee, Senator FRIST. In a 
very compelling statement before this 
body last week, he said: 

As a physician, I have seen first-hand on a 
daily basis the threat of litigation and what 
it has done to American medicine. 

I have watched my medical colleagues 
order diagnostic tests that were costly and 
unnecessary to the diagnosis or to the care 
of the patient, and they are ordered for one 
purpose: To create a trail-in many cases a 
paper trail-to protect them in the event a 
lawsuit were ever to be filed. 

It is called defensive medicine and it hap­
pens every day in every hospital in America. 
It alters the way medicine is practiced, and 
it is wasteful. 

He could not have said it better. In 
fact, some scholars and leaders say 
that if the American Medical Associa­
tion admits to $25 to $30 billion a year 
in defensive medicine, can you imagine 
how really high it must be? We have to 
get a handle on this. 

Fifth, a significant portion of these 
tort awards never make it to the plain­
tiff. Despite all these tremendous liti­
gation costs, the beneficiaries seem to 
be lawyers, not patients. 

Lawyers should be compensated and 
they should be fairly and reasonably 
compensated. But studies have shown 
anywhere from 28 to 43 percent of every 
dollar spent on liability litigation ever 
reaches patients. That is a strong indi­
cation that our liability system has 
been turned squarely on its head. 
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There are lawyers in some States 

who set up separate corporations to 
provide for documentary evidence or 
exhibits or designs and pictures and 
other matters. Sometimes total costs 
taken out of these suits can go as high 
as 60 percent of the money before any 
of it ever reaches the patient. Now, I 
think that is outrageous in some of 
these States. But I am aware of some 
of these things that go on. These law­
yers are just making a killing off some 
of these cases. I will never deny or be­
grudge any lawyer the right to make a 
fair compensation for what happens to 
be a very difficult and skillful trial or 
even a case. But there are limits to ev­
erything, and that is why this bill is 
providing some additional limits that 
would help all of us to save and con­
serve on medical costs. 

Sixth, the liability crisis has limited 
the public's access to, and confidence 
in, health care. An Insurance Informa­
tion Institute report in May of last 
year cited that a 1992 survey of obste­
tricians and gynecologists showed that 
80 percent has been sued. Is it likely 
that 80 percent of obstetricians and 
gynecologists are committing mal­
practice? I do not think so. 

The results of this are obvious. A sur­
vey conducted by the American College 
of Obstetricians and Gynecologists 
showed that one out of eight physi­
cians specializing in pregnancy-related 
services stopped delivering babies be­
cause of liability concerns, and, I 
might add, the cost of malpractice in­
surance. 

A New York Times article from July 
of 1993 said that as many as 17 percent 
of obstetricians and 70 percent of fam­
ily practitioners who once delivered 
babies in New York no longer do so. 

I ask my colleagues, is the goal of ac­
cess to care helped by a system that 
drives providers out of certain areas or 
types of practice? 

I ask my colleagues, does a system 
which creates these disincentives to 
patient care instill public confidence in 
providers? 

In each case, I think the answer is a 
resounding "no." Senators McCONNELL 
and KASSEBAUM have provided us with 
a solution. 

The vulnerability of both health care 
payers and health care providers to 
claims arising from the liability mo­
rass is not an abstract proposition. 

According to Lewin-VHI, comprehen­
sive medical liability reform would 
save $4.5 billion in year one, and an es­
timated $35.8 billion over 5 years, by 
curbing both the costs of premiums and 
of defensive medical practices. 

The McConnell amendment, modeled 
after the Health Care Liability Reform 
and Quality Assurance Act of 1995 (S. 
454), which I strongly support, would 
instill a much needed measure of sta­
bility into our legal lottery and benefit 
both patient and provider. How? 

Statute of limitations: First, the pro­
posal includes a 2-year statute of limi-

tations for health care liability ac­
tions. A claim must be filed within 2 
years of the date on which the claim­
ant discovered or, in the exercise of 
reasonable care, should have discov­
ered the injury and its cause. This is 
similar to a provision contained in S. 
672, my Civil Justice Fairness Act. 

It is also similar to the law in Utah, 
which provides for a 2-year statute of 
limitations, with a 4-year maximum. 

Punitive damages reform: Second, 
the McConnell amendment sets stand­
ards for punitive damages awards. In 
order for a claimant to receive such 
damages, he or she must prove by clear 
and convincing evidence that: 

The defendant intended to injure the 
claimant for a reason unrelated to 
health care; 

The defendant understood the claim­
ant was substantially certain to suffer 
unnecessary injury and yet still delib­
erately failed to avoid such injury; or 

The defendant acted with a con­
scious, flagrant disregard of a substan­
tial and unjustifiable risk of unneces­
sary injury, which the defendant failed 
to avoid in a manner which constitutes 
a gross deviation from the normal 
standard of conduct. 

Further, the amendment precludes 
punitive damages awards only if com­
pensatory damages are more than 
nominal. · 

One of the strong points of the 
amendment is that it sets up standards 
for punitive damages. Any defendant 
may request separate proceedings on 
either punitive damages liability or 
the amount of the award. There is a 
proportionality requirement, so that 
no award will exceed three times the 
amount awarded for economic damages 
or $250,000, whichever is greater. 

Finally, there is an important safe­
guard contained in the McConnell 
amendment, so that it is made clear 
the language does not imply a right to 
seek punitive damages if none cur­
rently exists under Federal or State 
law. 

Again, this language is very similar 
to the language in my bill S. 672. 

Periodic payments: Under the 
McConnell amendment, periodic pay­
ment of future damages can be made at 
the request of either party if the award 
exceeds $100,000. This is an important 
provision which ensures that the in­
jured party will receive more of the 
award, and the attorney less. It also 
makes it easier for insurers to judge 
their appropriate reserves. 

This provision was also contained in 
my Civil Justice Fairness Act. I would 
note that in Utah law, periodic pay­
ments for awards of over $100,000 are 
mandatory. 

Limits on attorney fees: The amend­
ment before us limits attorney fees to 
33113 percent of the first $150,000, based 
on after tax-recovery, and 25 percent of 
any amount in excess of $150,000. Al­
though my bill this year addresses at-

torney fees from a different perspec­
tive, I would note that last year the 
Labor and Human Resources Commit­
tee adopted an amendment I offered to 
cap attorney's fees at 25 percent across 
the board. 

I have to say, I am concerned about 
any limitation on attorney's fees, but 
there have been some colossal rip-offs 
in this area and this appears to be a 
reasonable approach in the McConnell­
Kassebaum amendment. 

Finally, I want to mention two other 
important provisions in the McConnell­
Kassebaum amendment. 

Alternative dispute resolution [ADRJ 
mechanisms: I have long felt that our 
fault-based liability system may not be 
the most equitable or the most effi­
cient. It is expensive, time consuming, 
and unpredictable. 

The McConnell-Kassebaum bill en­
courages States to establish or main­
tain alternative dispute resolution sys­
tems. It also requires the Attorney 
General, in consultation with the Ad­
ministrative Conference of the United 
States, to develop guidelines for State 
ADR procedures, including: 

Arbitration; mediation; early neutral 
evaluation; early offer and recovery 
mechanisms; certificate of merit; and 
no-fault. 

Further, the provision authorizes the 
Attorney General to provide States 
with technical assistance in establish­
ing and maintaining such ADR sys­
tems. The AG is required to monitor 
and evaluate the effectiveness of these 
systems. 

I believe that these provisions will be 
very helpful in encouraging alter­
nati ves to our current system. How­
ever, I am concerned that the language 
does not go far enough in encouraging 
the development of such systems. 

For example, at least two States, 
Colorado and Utah, are developing no­
faul t liability systems. No-fault may 
hold great promise in rectifying many 
of the problems with a fault-based sys­
tem, such as its unpredictability and 
cost, but we are far from designing a 
system which will work perfectly. 

Later in this debate, I plan to offer 
an amendment authorizing the Attor­
ney General to assist States to help de­
velop the ADR programs which are au­
thorized in the McConnell amendment. 

On measures to improve quality; 
when I began this statement, I talked 
about efforts to improve our health 
care delivery system, and, in particu­
lar, the quality of care that patients 
receive. 

There are myriad safeguards in our 
system to ensure· that we strive for 
quality care. 

Physicians are credentialed by the 
hospitals at which they practice to en­
sure that the medical staff both has 
the appropriate training, experience, 
insurance coverage, and is utilizing 
their skills appropriately. Peer review 
protects against problems with patient 
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care as do the many activities of local 
and State medical societies. 

All U.S. medical schools are accred­
ited by one of three organizations spon­
sored and supported by the American 
Medical Association. In addition, all 
medical school graduates must pass the 
U.S. Medical Licensing Examination 
and almost all voluntarily choose to 
become board certified. 

The Joint Commission on the Accred­
itation of Healthcare Organizations 
[JCAHO] accredits most of the hos­
pitals in the United States. Hospital 
insurors monitor the care at the facili­
ties they cover as welL 

Finally, I would also note that ac­
cording to statistics provided to me by 
the Federation of State Medical 
Boards, State medical board authori­
ties disciplined 3,685 physicians in 1994, 
representing an 11.8-percent increase 
over the previous year. Almost 86 per­
cent of those actions involved loss of li­
cense or some restriction of license. 

By the way, I want to recognize that 
the States are also moving to improve 
health care quality. 

In my own State of Utah, the legisla­
ture in January of this year enacted 
the second phase of Governor Leavitt's 
HealthPrint health reform program. 

The act established a 2-year dem­
onstration program to promote and 
monitor quality health care. Specifi­
cally, the law requires that the project 
include a collaborative public-private 
effort to promote clinical quality and 
cost effectiveness through community­
wide continuous quality improvement 
methods. It also requires a process for 
evaluating the effectiveness of health 
care continuous quality improvement 
in the State of Utah. 

Some have alleged that this system. 
is not tight enough to guard against 
problem practitioners. 

That may be the case. For example, 
there is an impediment to physicians 
self-regulating themselves which is 
posed by our antitrust laws; that obsta­
cle is something Chairman ARCHER and 
I attempted to address in our antitrust 
legislation last year. It is an issue I in­
tend to pursue again this year. 

But, obviously, out antitrust laws are 
not the entire answer. 

The McConnell-Kassebaum amend­
ment provides additional resources for 
State health care quality assurance 
and access activities. One-half of all 
punitive damage awards will be used 
for licensing, investigating, disciplin­
ing, and certifying health care profes­
sionals in a State or for reducing the 
malpractice-related costs for health 
care volunteers in medically under­
served areas. 

This is a common sense provision, 
and one which I believe should be 
adopted. 

BIOMATERIALS LIABILITY 

A very important provision con­
tained in Senator McCONNELL'S origi­
nal medical liability bill, S. 454, is not 

contained in this amendment as it is 
contained in the underlying Gorton 
substitute product liability bill. I am 
referring to the biomaterials liability 
legislation sponsored by my colleagues 
from Arizona, Senator McCAIN and 
from Connecticut, Senator LIEBERMAN. 

I am very supportive of this legisla­
tion. There is a real need for the Con­
gress to take action to relieve raw ma­
terials suppliers from liability in fin­
ished medical products. 

Last month, I received a letter from 
Dr. Don B. Olsen, director of the Uni­
versity of Utah Artificial Heart Lab­
oratory. He cited a situation which 
points out precisely why the McCain­
Lieberman language is needed. 

In his letter to me, Dr. Olsen said: 
Perhaps you were informed about the re­

cent patient at LDS Hospital who is on one 
of our devices awaiting cardiac transplan­
tation. The patient is doing very well, after 
having been bed-ridden for about 11 days 
awaiting a heart transplant. "As his health 
continued to deteriorate, he received an 
intraaortic balloon pump (manufactured 
from one of the polymers now pulled off the 
market) and this device was inadequate to 
support his fa111ng heart. Dr. Long, Dr. Doty 
and myself then elected to replace his heart 
with the CardioWest pneumatic artificial 
heart developed at the University of Utah. 

CardioWest is a not-for-profit cor­
poration that has 42 of their pneumati­
cally powered artificial hearts im­
planted in patients as a bridge to car­
diac transplantation. 

The problem is that large polymer 
manufacturers, who make the raw ma­
terials needed to produce the artificial 
heart, have stopped marketing the 
polymers due to liability concerns. 

A large device manufacturer, facing 
similar liability concerns, has set up 
its own polymer plant to produce the 
materials needed for its own devices. 
They are working with the university 
in an attempt to reach an agreement to 
provide the polymers for the artificial 
heart. However, they are understand­
ably reluctant to provide the materials 
without some liability protection. 
There again the liability problem has 
reared its head. · 

Here we have a renowned university 
designing literally lifesaving products 
which cannot be used because of liabil­
ity concerns. This is a travesty. 

The McCain-Lieberman language is 
needed to obviate such problems. En­
actment of it cannot come to quickly. 

HEALTH CARE REFORM REDUX? 

In closing, Mr. President, I want to 
outline for my colleagues the road we 
have traveled in the past 2 years. 

When the President and Mrs. Clinton 
transmitted their Health Security Act 
to Congress, they acknowledged that 
we do have a health care liability prob­
lem in this country. 

The Clinton bill, while it did not con­
tain caps on damages, contains provi­
sions on collateral source reform, peri­
odic payment of future damages, limits 
on attorneys' fees, and alternative dis­
pute resolution mechanisms. 

In the Labor Committee, we adopted 
provisions on collateral source reform, 
periodic payment of future damages, 
limits on attorneys' fees, and grants 
for alternative dispute resolution 
mechanisms, including no-fault. 

Subsequently, in the Finance Com­
mittee, we adopted a measure which 
contained a $250,000 cap on non­
economic damages indexed to inflation, 
joint and several liability reform, use 
of punitive damage awards for quality 
improvement, limits on attorneys' fees, 
mandatory ADR, and grants for no­
fault demonstration programs. 

Obviously, none of these measures in­
cluded all of the provisions of the 
Mcconnell proposal; at the same time, 
it is obvious that much of the ground 
we have covered in the past 2 weeks we 
have covered before, in that many of 
these provisions been advocated, in­
deed endorsed, by significant parties in 
our past health care reform debate. 

CONCLUSION 

Mr. President, what we are talking 
about here is improving our health 
care delivery system, by ending the 
legal lottery which threaten both pa­
tients and providers. 

Some in this body have expressed op­
position to the very fundamental 
changes espoused by my colleague from 
Kentucky and Kansas. 

What I find ironic is that when the 
shoe is on the other foot, that is, the 
Government is the deep pocket not a 
practitioner, this body can move quick­
ly to enact tort reforms far more radi­
cal than those we are discussing today. 

I am referring to the 1992 amend­
ments to the Federal Tort Claims 
Act-FTCA-amendments I supported, 
indeed helped pass-which relieved 
Community health centers from bur­
densome malpractice premiums. 

In placing community health centers 
under the FTCA, Congress endorsed 
prohibiting punitive damages, allowing 
liability to be determined by a judge, 
not a jury, and capping contingency 
fees .at 25 percent of a litigated claim 
or 20 percent of a settlement. 

And, while we are on the subject of 
community health centers-a program 
I support fervently and which I hope 
can be expanded to help address the un­
insured problem-I might mention an­
other irony. 

Many have stood in this Chamber and 
cited the statistic that malpractice 
claims only amount to 1 percent of our 
total health care bill. 

With a national health care bill ap­
proaching almost $1 trillion, 1 percent 
amounts to almost $10 billion. 

Think how we could expand access to 
health care by using those billions of 
dollars for a program so much more 
productive than litigation. 

With current funding of $757 million, 
community, migrant and homeless cen­
ters provide care to almost 9 million 
people in 2,200 communities. They esti­
mate that, incrementally, each addi­
tional $10 million they are provided 
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would extend services to 100,000 people 
in 30-40 new communities. 

Reforming our medical liability sys­
tem and using those savings in commu­
nity health centers would truly be 
health care reform in the first order of 
magnitude. 

In closing, I wish to commend Sen­
ator MCCONNELL, Senator KASSEBAUM, 
and Senator LIEBERMAN for their ef­
forts on this important topic. 

I intend to continue working with 
them closely on this issue, as it is ex­
tremely important to health care in 
America. 

AMENDMENT NO. 613 TO AMENDMENT NO. 603 

(Purpose: To permit the Attorney General to 
award grants for establishing or maintain­
ing alternative dispute resolution mecha­
nisms) 

Mr. HATCH. Mr. President, I ask 
unanimous consent that the pending 
amendment be temporarily set aside, 
and I send an amendment to the desk 
and ask for •its immediate consider­
ation. 

The PRESIDING OFFICER. Without 
objection, the pending amendment is 
set aside. 

The clerk will report. 
The legislative clerk read as follows: 
The Senator from Utah [Mr. HATCH] pro­

poses an amendment numbered 613 to amend­
ment No. 603. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
In section 20(d)(l), strike "with technical 

assistance" and insert "with grants or other 
technical assistance". 

Mr. HATCH. Mr. President, one thing 
is clear from our debate over the past 
week. 

While there are both proponents and 
opponents of the medical liab111ty 
amendment before us, we all agree that 
the system is not perfect. 

Specifically, many commentators 
have criticized our current liab111ty 
system as compensating very few of 
those entitled to recovery and punish­
ing the wrong providers. 

And most of the money spent on li­
ability goes to lawyers. 

By a RAND estimate, 57 cents of 
every liability dollar goes to lawyers, 
leaving only 43 cents for injured pa­
tients. 

Injured patients can wait years for a 
final judgment and eventual payment 
of the small percentage of their awards 
left to them by the lawyers and the 
system. 

And doctors can have their reputa­
tions destroyed or lose their livelihood 
by a single lawsuit or even mere insur­
ance costs. The results of tort litiga­
tion, particularly in jury cases, is so 
unpredictable that it has been called 
the liability lottery. 

There must be a better way of com­
pensating injured patients and punish-

ing bad doctors without wasting so 
much time, money, and effort while 
getting such unpredictable and incon­
sistent results. There must be a more 
rational and efficient liability system. 

As with so many things, innovative 
ideas are coming from the States. And, 
I believe, many more interesting new 
ideas can be developed in the States if 
we will allow them to experiment. 

One idea, which some in Utah, and in 
other States like Colorado, have been 
investigating is the development of in­
novative no-fault medical liability sys­
tems. A no-fault system could com­
pensate more injured patients more 
quickly than the litigation system. 

It could be more effective at punish­
ing those providers who do act cul­
pably. It may be that a no-fault system 
could be not only more equitable, but 
more inexpensive. 

Researchers at Harvard University, 
who have been working in this for 
years and who are working with those 
in Utah and Colorado suggest that 
these systems hold substantial promise 
on all these fronts. 

But we need more experience with 
different alternative dispute resolution 
systems, such as no-fault, before we 
can be sure. 

There are many other approaches 
being tried in various parts of the 
country that might help make the sys­
tem more rational. In the last few 
years we have heard about innovative 
dispute resolution systems that en­
courage quick and fair settlements like 
early intervention and early offer mod­
els. 

Practice guidelines and enterprise li­
ability are also options that should be 
watched and studied to see if they will 
yield helpful results elsewhere. 

Enhancing the evidentiary status of 
clinical practice guidelines could help 
the tort system move to judgment 
more quickly and efficiently, with 
more uniform results. And practice 
guidelines could also be an interesting 
method of developing more uniform 
standards of medical practice. 

There are many farms of each of 
these approaches, and I think we can 
learn much from experimenting with 
various approaches in the States. I be­
lieve we should encourage the States 
and entities in the States to experi­
ment so that we can see what ap­
proaches are most likely to lead to a 
more fair and efficient liability sys­
tem. 

The amendment I am offering to the 
McConnell-Kassebaum provision on 
medical liability is very simple. 

In section 20, State-Based Alter­
native Dispute Resolution Mechanisms, 
the current language in subsection (d) 
authorizes the Attorney General to 
provide States with technical assist­
ance in establishing or maintaining al­
ternative dispute resolution mecha­
nisms. 

My amendment would expand that 
slightly, so that the Attorney General 

may provide grants or technical assist­
ance to States in establishing or main­
taining alternative dispute resolution 
systems. 

The only change is the addition of 
the words "grants or", and I note that 
this would be entirely permissive. 

While minor, it is an important 
change, because it will allow States, or 
their designees, to work on ADR alter­
natives, without time-consuming work 
which is potentially duplicative at the 
Federal level. 

I hope this amendment can be adopt­
ed. 

Mr. WELLSTONE addressed the 
Chair. 

The PRESIDING OFFICER. The Sen­
ator from Minnesota. 

Mr. WELLSTONE. Mr. President, I 
know my colleague from Illinois is 
shortly going to introduce an amend­
ment that I will support, which gives 
States the right to opt out. I am in 
profound disagreement with this Fed­
eral preemption. I think I will respond 
to my colleague from Utah just with a 
somewhat different perspective for the 
record, if you will, Mr. President. 

Mr. President, I remember last year 
during the health care debate when we 
had talked about the cost 0f medical 
malpractice premiums that both the 
Congressional Budget Office-I did not 
say Democrat or Republican-and the 
Office of Technology Assessment, 
which gets high remarks for its very 
rigorous work-indicated that the med­
ical malpractice premiums account for 
less than 1 percent of the overall 
health care costs. A trillion-dollar in­
dustry, less than 1 percent. 

As I remember, there were some 
other reports that said even if you were 
to take into account defensive medi­
cine, altogether it was 2 percent of the 
total cost. By the same token, Mr. 
President, when the Congressional 
Budget Office, for example, and the 
General Accounting Office scored a sin­
gle payer bill, where there was one sin­
gle payer at each State level, as I re­
member, the estimates were that we 
could save up to $100 billion a year. But 
that challenged the power of the insur­
ance industry. My understanding, Mr. 
President, is that medical malpractice 
insurance is the single most important 
profitable line of property casualty in­
surance and generated $1.4 billion in 
profit in 1992. 

So we do not talk about insurance re­
form, record profits being made; we do 
not talk about how to really contain 
costs. The Congressional Budget Office 
also said, Mr. President, that the best 
single way of containing health care 
costs would be to put some limit on 
what insurance companies can charge. 
We do not do that at all. We go the 
path of least political resistance. Those 
folks have entirely too much economic 
and political power. We dare not 
confront them. 

But, Mr. President, instead, we are 
going to go after those people who have 
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been hurt, those people who have been 
injured, that have lost loved ones and 
take away some of their protection and 
take away some of their rights to seek 
redress of grievance. 

Mr. President, I am going to go back 
to an example-I am sorry my col­
league is not on the floor right now. I 
have a practice of not debating col­
leagues directly if they are not here. I 
do not think there is a standard of fair­
ness to that. So I will be more general. 

Let me raise the question about 
these caps on punitive damages. For 
example, I think my colleague wants 
caps across the board, as I understand 
it. Let me put a face on this question. 
Think of Lee Ann Gryc from my State 
of Minnesota who was 4 years old when 
the pajamas she was wearing ignited, 
leaving her with second- and third-de­
gree burns over 20 percent of her body. 
An official with the company that 
made the pajamas had written a memo 
14 years earlier stating that because 
the material they used was so flam­
mable, the company was "sitting on a 
powder keg." When Lee Ann sued for 
damages, the jury awarded $8,500 in 
economic damages and $1 million in 
punitive damages. By the way, chil­
dren-earlier we were talking about 
this in debate, and one of my col­
leagues was making projections for 
economic ·damages for children-chil­
dren do not get much by way of eco­
nomic damages. 

Let me ask you, Mr. President, as I 
cannot ask my colleague, was the jury 
wrong? Should the company have got­
ten away with a cap of $250,000 in puni­
tive damages, as this bill would re­
quire? Unless you are comfortable an­
swering the question yes, unless you 
are willing to say that Lee Ann Gryc 
was entitled to no more than $250,000 in 
punitive damages, when the company 
knew that the pajamas were flam­
mable, then you should not be support­
ing this bill. 

This legislation is going to have a 
very negative effect on consumers. I 
think it is unconscionable. 

Now, Mr. President, I do not get a 
chance to ask the question, but I get a 
chance to present another perspective 
on the floor of the Senate right now in 
response to my colleague. The question 
I would raise is-I do not think my col­
leagues have an answer to this ques­
tion-No. 1, if we have this cap on puni­
tive damages, what is the projection on 
how many citizens are going to be de­
nied, how much by way of compensa­
tion, over the years to come? And No. 
2, what implications does this have to­
ward weakening the deterrent effect? 

Like it or not, Mr. President, the 
company that made those pajamas had 
a memo written 14 years earlier stating 
that it was sitting on a powder keg. 
But for this company the bottom line 
was the only line. Unfortunately, there 
are some companies like that-thank 
God, not too many. For those compa-

nies that produced these pajamas that 
are flammable that burn children, or 
products that injure or kill people, one 
of the ways we know they will not do it 
again is when they are slapped with 
such a stringent punitive damages suit 
that they know they cannot do it 
again. What is the effect of taking 
away that deterrent? What is the pro­
jection on how many innocent people 
are going to be injured, maimed, or 
killed by defective products in the fore­
seeable future? Give me near-term fig­
ures. Give me middle-term figures. 
Give me long-term figures. 

Mr. President, what we have before 
us is an agenda that is an extreme. 
First of all, there is this agenda to, on 
the one hand, weaken some of the 
agencies which have as their mandate 
to protect the heal th and safety of con­
sumers in this country. Then, on top of 
that, we try and take away from citi­
zens their right to receive fair com­
pensation. 

I might add, when it comes to the cap 
on punitive damages, I think we essen­
tially severely undercut the deterrent 
effect of this. That is why they are 
there. I mean, you have the economic 
and noneconomic damages to make the 
victim whole. In addition, you have pu­
nitive damages to say to a company: 
By God, you need to understand this is 
so egregious in what has been done 
that you really are slapped with a 
major damage which will prevent you 
from ever, ever doing this again and 
will prevent other companies from 
doing this again. 

That is what we are attempting to 
overturn. That is what is so dangerous, 
no pun intended, for consumers in this 
country. 

Mr. President, again, No. 1, for Lee 
Ann Gryc from the State of Minnesota, 
4 years old when the pajamas she was 
wearing were ignited, leaving her with 
second- and third-degree burns over 20 
percent of her body. Is $250,000 too 
much? Is any Senator willing to say it 
was too much? I do not think so. 

Then my colleagues say, we cannot 
leave it up to a jury to decide. They are 
too swayed by emotion. The juries are 
the citizens that elect Senators. 

Then, in addition, when my State of 
Minnesota decides that a cap on non­
economic damages did not work, we 
may not have any choice in the matter 
because we have legislation that pre­
empts States. Whatever happened to 
decentralization? Whatever happened 
to the idea of States making some of 
these decisions? 

Finally, Mr. President, again, on the 
medical malpractice part, I can simply 
say that I am not aware of any inde­
pendent study done by CBO or Office of 
Technology Assessment since last year 
that went through the whole question 
of a $1 trillion industry, that went 
through medical costs, went through 
an analysis of heal th care costs. 

What CBO and OTA said is 1 per­
cent-medical malpractice premiums 

account for less than 1 percent of over­
all health care costs. Medical mal­
practice premiums account for less 
than 1 percent; adding defensive medi­
cine, maybe 2 percent. Those are my 
figures as I remember. 

When, in the name of controlling 
heal th care costs, are we going to pass 
a piece of legislation which is pro­
foundly anticonsumer, which tips the 
scales of justice away from people who 
were seeking redress of grievance in be­
half of negligent companies or neg­
ligent doctors? It is just outrageous. 
We take away from people some ·of the 
basic legal rights they have, some of 
the basic consumer protection they 
count on. 

On the other hand, I would say to my 
colleagues, if we want to control health 
care costs, great, I will give my col­
leagues an opportunity. Sometime I 
hope to bring an amendment on the 
floor that talks about putting a limit 
on insurance company premiums. Then 
we will see whether or not we are inter­
ested in controlling health care costs. 
According to the Congressional Budget 
Office, that is the way to control 
heal th care costs. 

And I will say to my colleagues, if 
my colleagues are interested in having 
more health care in rural or urban 
communities, I am extremely inter­
ested in how we encourage more family 
doctors, nurse practitioners, and how 
we deliver health care in a humane, af­
fordable way in underserved commu­
nities. But do not use these medical 
malpractice amendments as a reason to 
do that. We do not have to take away 
from citizens in this country protec­
tion when it comes to their health and 
safety. We do not have to take away 
from them their rights in the court 
system in order to make sure that we 
provide dignified, affordable heal th 
care. That is not a choice. 

Mr. President, I hope on both the un­
derlying product liability, and much 
less, some of these medical malpractice 
amendments-ones with caps-that col­
leagues will vote no. I yield the floor. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. SIMON. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SIMON. Mr. President, I ask 
unanimous consent that amendment 
No. 613 be laid aside. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 614 TO AMENDMENT NO. 603 

(Purpose: To clarify the preemption of State 
laws) 

Mr. SIMON. Mr. President, I send an 
amendment to the desk and ask for its 
immediate consideration. 
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The PRESIDING OFFICER. The 

clerk will report. 
The assistant legislative clerk read 

as follows: 
The Senator from Illinois [Mr. SIMON], for 

himself and Mr. WELLSTONE, proposes an 
amendment numbered 614 to amendment No. 
603. 

Mr. SIMON. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the appropriate place insert the follow­

ing: 
SECTION • STATE OPI'ION. 

(a) A provision of this subtitle shall not 
apply to disputes between citizens of the 
same State 1f such State enacts a statute­

(1) citing the authority of this section; and 
(2) declaring the election of such State 

that such provision shall not apply to such 
disputes. 

(b) If a dispute arises between citizens of 
two States that have elected not to apply a 
particular provision, ordinary choice of law 
principles shall apply. 

(c) For purposes of this section, a corpora­
tion shall be deemed a citizen of its State of 
incorporation and of its principal place of 
business. 

Mr. SIMON. Mr. President, this is 
word-for-word the amendment that the 
Presiding Officer offered in our Labor 
and Human Resources Cammi ttee, a 
very thoughtful amendment, which 
says we will permit the Federal Gov­
ernment to establish these standards, 
and if there is a litigation between a 
citizen of one State and a physician or 
hospital from another State, or what­
ever the circumstances may be, then 
these Federal standards apply. But if a 
State wishes to differ from this, a 
State can do that. That is all this 
amendment does. It was carried, as the 
Presiding Officer will recall, in a bipar­
tisan vote in the Labor and Human Re­
sources Committee. I hope it can pass 
in a bipartisan vote here. 

I have some concerns about the basic 
product liability bill, but there can be 
a very cogent argument made for it, 
because if a manufacturer in Illinois or 
Michigan, or in some other State, man­
ufactures a product, that goes inter­
state. So having some national stand­
ards makes some sense. 

But in the case of medical mal­
practice, in all but a few cases we are 
talking about litigation within a State. 
And the argument made by Senator 
ABRAHAM in the committee seems to 
me to be a very logical argument, and 
that is, let us establish the Federal 
standards, but if a State wishes to vary 
from those standards, a State can do 
that. That is all the amendment does. 
It is not complicated. I will, at an ap­
propriate time tomorrow, ask for a 
rollcall vote on the amendment. 

I see my colleague from Washington 
is off the floor right now. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. GORTON. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GORTON. Mr. President, I would 
like to speak for a few moments on the 
underlying bill on product liability­
the debate on which began a week ago 
today-on some aspects of the amend­
ments which are before us at the 
present time on medical malpractice, 
and respond to two questions raised by 
the Senator from Minnesota during one 
of his sets of remarks on product liabil­
ity earlier during the course of the day. 

But I can begin in no better fashion 
than to share with you, Mr. President, 
and with my colleagues, a remarkably 
eloquent essay which appeared in last 
Friday's Washington Post. Its author, 
Bernadine Healy, was Director of the 
National Institutes of Health during 
most of the Bush administration and is 
a senior policy advisor at the Cleveland 
Clinic Foundation. 

Mr. President, rather than simply to 
put that essay into the RECORD, in 
order that our Members, in making 
their judgments on the important 
votes they are going to cast tomorrow 
and the rest of the week, I intend to 
read that essay, because I was so 
moved by it, with simply the caveat in 
the beginning. The essay, entitled 
" Tort Tax on Women's Health," is pri­
marily about the impact of this bill 
and these amendments on women. And 
I trust, Mr. President, that you will re­
member, as I read it, that it speaks 
from Dr. Healy's female perspective. I 
am quoting and I will be until I bring 
this to an end: 

As the move to fix the broken tort system 
gains steam in the Senate, we're hearing a 
tired refrain: Legal reform will hurt women. 
This political gimmick to paint women as 
victims is precisely the opposite of the truth: 
Perpetuation of the litigation lottery, not 
its reform, hurts most women in the long 
run. 

In dire need of reform is the current sys­
tem's imposition of massive and arbitrary 
fines under the guise of " punitive damages." 
In product liability cases, punitive damages 
are intended to punish a company that man­
ufactures a dangerous product. In medical 
malpractice cases, these fines are cloaked as 
non-economic damages, such as those for 
" pain and suffering. " 

Juries are asked to impose these damages 
on a purely subjective, emotional basis. They 
are in excess of the amounts needed to pay 
for the harm actually done. One juror told 
the Legal Times her reasons for awarding $10 
million against a Washington, D.C. doctor 
and hospital: "[Q]uite honestly, I think it 
had something to do with sounding like a 
round figure." 

It is this open-ended freedom to punish 
that creates a legal lottery, one in which 
many trial lawyers scoff at smaller claims in 
favor of the winning ticket of a inillion-dol­
lar contingency fee. 

How could reforming this system hurt 
women? Protectors of the current system 
claim that, because society places women at 

a lower economic value, economic compensa­
tion for an injury will never be enough. They 
point to lower wages for women than men in 
comparable jobs, as well as to the patheti­
cally low wages identified for women who 
care for the children and home in a family. 

Women always must stand firm for equal 
wages for equal work. We also must fight for 
economic respect for our work within the 
family unit. (This might even include cal­
culating compensatory damages based on the 
total income of the family unit, not just the 
market value of domestic services). But our 
struggle for economic equality should not be 
used as a smokescreen to justify a liab111ty 
system that threatens women's health. 

Women live longer and suffer from chronic 
diseases (such as osteoporosis) to a greater 
extent than men. More than men, we will 
rely on new drugs and therapies to combat 
these debilitating diseases. Unfortunately, 
unpredictable and excessive product liab111ty 
costs are forcing drug and medical device 
companies to withdraw needed products, or 
even to decline to develop them. 

Some products used exclusively by 
women-namely, those for pregnancy and 
contraception-are particularly susceptible 
to withdrawal by companies fearing law­
suits. For example, the price of Bendectin, a 
drug approved by the FDA for morning sick­
ness, skyrocketed 250 percent after lawsuits 
alleged birth defects. Although no causal 
link to birth defects was ever found, the 
manufacturer withdrew the drug from the 
market. There are no other drugs for morn­
ing sickness. 

Improvement to contraceptive products 
also have been stalled by the product liabil­
ity system. While there was a need to com­
pensate women for problems associated with 
the Dalkon Shield intrauterine device (which 
physicians-not lawsuits-first called to the 
attention of the FDA), the lengthy, 
hyperadversarial and profit-oriented stream 
of lawsuits seriously wounded the develop­
ment and acceptance of an improved version. 
The same may become true for Norplant. Li­
ab111ty intimidation over minor problems in 
the first generation of this useful contracep­
tive may foreclose the development of an up­
dated version. 

Another threat to women's health comes 
from the current medical malpractice sys­
tem. The American College of Obstetricians 
and Gynecologists found that malpractice 
premiums increased 237 percent between 1982 
and 1991. Added on are the indirect costs of 
defensive medicine (like too many Cesarean 
sections) and fewer doctors choosing to go 
into obstetrics. 

No one pays a higher price for this system 
than the poor. The Institute of Medicine re- · 
ports that physicians' fear of lawsuits has 
left many rural communities without obstet­
rical care. The National Council of Negro 
Women reports the same for urban low-in­
come areas. 

Who gains from this tort tax on women's 
health? Only 40 percent of malpractice insur­
ance premiums goes to injured patients, 
while the remaining 60 percent goes to law­
yers' fees and administrative costs. 

Instead of heal th . care by lottery, women 
need good science and the aggressive pursuit 
of medical advances by the NIH, academia 
and the private sector. We don 't need wom­
en's advocates who protect a liability system 
that limits our health care choices by turn­
ing businesses away from women's health. 

Nor do we need the same people who right­
ly argue for women to pilot F-16s then to 
characterize us as too delicate to weigh our 
heal th risks. It is time to recognize that 
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women, armed with solid research and medi­
cal information, can make their own intel­
ligent choices about their health, from 
choosing a contraceptive to getting breast 
implants. 

During the House debate, a congresswoman 
characterized 11ab111ty reform as a male con­
spiracy, comparing the "second-class status" 
of non-economic damages under a reformed 
system to what she viewed as a "second-class 
status" for women. But just as women's 
heal th has finally been upgraded to first 
class, we cannot abide a 11ab111ty system 
that holds women back in the dark ages of 
medicine. 

Mr. President, two principal points in 
Dr. Healy's essay, I think, deserve spe­
cial emphasis. 

The first has almost been ignored en­
tirely since the opening salvos in this 
debate. That is, the tremendous cost of 
the present system, a tremendous cost 
which does not go to victims under any 
set of circumstances. 

Dr. Healy speaks of medical mal­
practice as producing 40 percent of all 
the insurance premiums that go into 
medical malpractice insurance to vic­
tims and 60 percent to lawyers and to 
administrative costs, the rest to the 
costs of the system itself. 

Mr. President, that figure is not lim­
ited to medical malpractice. It is en­
demic across the board in product li­
ability litigation. I am astounded that 
we have not been met with an out­
rageous attack on this system by the 
very Members of this body who, in­
stead, are arguing for its preservation 
without change. 

They who speak of victimization, 
they who speak of appropriate com­
pensation seem overwhelmingly con­
tent with a system where 60 percent of 
the money that goes into it ends up in 
the pockets of people who are not vic­
tims but who are lawyers or expert wit­
nesses or insurance investigators or 
the like. 

In almost any other aspect of our 
lives, we would be outraged by a 60-per­
cent administrative cost. If anything, 
Mr. President, that 60 to 40 percent 
split underestimates the cost of the 
system. That is only what is reflected 
in medical malpractice premiums. It 
does not reflect at all the unnecessary 
defensive medicine that is practiced in 
order to try to prevent such claims 
from coming up in the first place. 

If there were no other reason for 
change, to make more effective com­
pensating the actual victims of neg­
ligence, either in product liability or 
medical malpractice, we should be de­
manding reform instead of fighting 
that reform. . 

At the same time, Mr. President, if 
this split in favor of overwhelming ad­
ministrative costs is shocking, it seems 
to me especially shocking is the other 
principal point made by Dr. Healy and 
by others, the tremendously adverse 
impact of the present system on re­
search, on the development of new 
products, whether National Institutes 
of Health related, machine tools-a 

wide range of products and the market­
ing of those products. 

First, of course, is that the price of 
every such product includes an insur­
ance premium, a product liability in­
surance premium. More significant 
than that-more significant than that 
-are the choices made by companies 
faced with this lottery system. 

My distinguished friend and col­
league from New Mexico last Friday 
read a statement by retired U.S. Su­
preme Court Justice Lewis Powell, 
which I can only paraphrase here, say­
ing that the most irrational form of 
business regulation is the product li­
ability system. 

We have in this Government a large 
number of regulatory bodies, many of 
which are devoted to the safety and ef­
fectiveness of the kinds of articles, the 
kinds of products that we use in our 
lives every day. Those agencies, of 
course, are not infallible. By compari­
son, a jury system dealing with a spe­
cific instance only, in every case is a 
pure lottery. The argument that some­
how or another this system, which on 
identical facts can come up with aver­
dict for a defendant after a huge in­
vestment in the costs, or a multi­
million-dollar punitive damage claim 
for actions deemed by the jury to have 
been deliberate or close to deliberate, 
is exactly that; it is a lottery. 

What is the rational response of a 
small business or, for that matter, a 
very large business in the field of pro­
ducing new and improved items, espe­
cially related to our health? Well, the 
response is, in many cases, the flame is 
not worth the candle. Why should we as 
a company subject ourselves to tens of 
millions of dollars in attorney's fees, 
even in cases in which we are success­
ful, and the possibility, however re­
mote, of multi-million dollar judg­
ments and terrible publicity in puni­
tive damages in connection with a 
product which sells for a relatively low 
profit margin? Companies will, under 
those circumstances, not so much 
weigh the question of the safety of a 
particular device or medicine or prod­
uct, they will weigh their potential for 
successful business against the poten­
tial of all of these large attorney's fees 
and potential punitive damage awards. 

And what happens? What happens is 
many companies simply get out of the 
business; 90 percent of all of the compa­
nies manufacturing football helmets, 
for example, have abandoned the busi­
ness during the course of the last 20 
years. Major national laboratories and 
developers have abandoned the search 
for drugs that will have a positive im­
pact on the AIDS epidemic because 
their calculation was that the legal 
costs of introducing such drugs, even 
with the approval of the Food and Drug 
Administration, vastly exceeded any 
profit that they can make on them. 
Other companies have gotten out of the 
business, as Dr. Healy says in one par-

ticular case here, ". . have gotten out 
of the business of producing traditional 
immunizations and the like because of 
the potential cost of either verdicts or 
even the cost of successfully defending 
lawsuits." 

We have discussed on this floor the 
dramatic impact of product liability 
litigation against companies manufac­
turing piston driven aircraft, a 95-per­
cent reduction in the production of 
that kind of aircraft in the United 
States over a 20-year period all because 
of product liability litigation. Not suc­
cessful lawsuits, Mr. President; in the 
overwhelming majority of these cases, 
the lawsuits were unsuccessful. But the 
costs of a successful defense are often 
more than the costs of a judgment. So 
that industry was practically de­
stroyed until a modest change was 
made by this Congress last year and we 
have, in that one industry, the begin­
ning of a recovery. 

Mr. CRAIG assumed the chair. 
Mr. GORTON. The goal of product li­

ability legislation is the recovery and 
development of those industries which 
make our lives better, which provide 
new and more effective treatment for 
medical conditions to which all of us 
are subject, more and better products 
for our enjoyment, for our transpor­
tation, for every other aspect of our 
lives. And when we can do that without 
denying a single claimant the right to 
go into court and the right to recover 
all of the actual damages that a jury 
awards to that plaintiff-all of the ac­
tual damages-and when we can do 
that at so low a cost to anyone except 
those who benefit from the litigation 
itself, it would not seem to me that 
this debate should have lasted as long 
as it did or that its result should still 
be so highly unpredictable. 

So, I congratulate Dr. Healy on her 
particular insight into this question, 
and say that insight can be expanded 
across the entire scope of the legisla­
tion with which we are dealing here 
and urgently speaks for its passage. 

I did want to remark briefly on two 
questions which were propounded by 
the Senator from Minnesota to the sup­
porters of this legislation an hour or so 
ago. The Senator from Minnesota asks, 
and I hope I paraphrase him accu­
rately, "What projections are there for 
how many people will be denied how 
much money as a result of the cap on 
punitive damages included in this leg­
islation?" The second question was, 
"What is the extent of adverse effects 
of the bill on the deterrent effect of un­
capped punitive damages?" 

In a sense, each of those questions is 
the same. Ironically, the answer to the 
first question, how many people will be 
denied how much money by some kind 
of limitations on punitive damages, has 
probably been answered most elo­
quently by the opponents to the bill. 
Opponents to the bill have been at 
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great pains to say that there is no liti­
gation explosion with respect to prod­
uct liability litigation. That is an in­
teresting argument, since the contrary 
argument has never been made on the 
floor of this Senate during the course 
of the last week. And that only a rel­
ative handful of punitive damages 
judgments had been entered in the last 
10 to 12 to 20 years in product liability 
litigation. 

Of course, not all of those awards 
would be affected by this cap. A num­
ber of them are less than the cap is in 
the bill in its present form. So the an­
swer is, "Not very many people di­
rectly through the litigation system 
will be denied very much money by the 
passage of this bill in this form." 

But what is not asked in the question 
is, no one, not a single individual, will 
be denied $1 of the actual damages that 
they suffer and have proved to a judge 
and jury by this litigation because pu­
nitive damages, by its very definition, 
is an award above and beyond the dam­
ages suffered by a claimant in a par­
ticular case. 

The importance of this legislation in 
connection with punitive damages is 
not so much in connection with actual 
awards as it is with the effect of the 
threat of potential awards against 
sound business judgment about the 
marketing, particularly of new and im­
proved articles, items, and products; 
and the fear of losing such a lottery on 
the settlement of lawsuits for more 
money than can justly be found due to 
a given claimant in order to prevent 
that lottery from going against a par­
ticular defendant. 

While we can probably come up with 
an accurate and relatively low count of 
the number of major punitive damage 
judgments in product liability cases, it 
is impossible to come up with the num­
ber of product liability cases in which 
punitive damages have been alleged for 
Sl million, for $10 million, for $100 mil­
lion. It costs very little for the word 
processor to add another zero to the 
prayer in a complaint for damages. And 
in every case, that complaint must be 
taken seriously by a potential defend­
ant. There is no way to predict the out­
come and therefore many settlements 
are made for claims which are not jus­
tified, in significant amounts of 
money, and it is that uncertainty 
which has so constricted the desire of 
many businesses to make valid busi­
ness judgments, not only from the 
point of view of the businesses them­
selves but to the great gain of the peo­
ple who would otherwise have used 
those new products. 

Again, we can simply go back to the 
one area in which we know what the 
impact has been and will be, piston 
driven aircraft, 95 percent destroyed by 
the system, significantly restored al­
ready last year since the modest re­
form in the system has been made. 

That, too, answers the second ques­
tion propounded by the Senator from 

Minnesota. What is the extent of the 
adverse effects of the bill on the deter­
rent effect of uncapped punitive dam­
ages? Again to paraphrase Justice Pow­
ell, this is the most irrational system 
of business regulation that can be 
imagined. It lacks any general prin­
ciple whatsoever. It lacks any cer­
tainty whatsoever. It is utterly arbi­
trary. 

Mr. President, I am sure that the 
Senator from Minnesota would not for 
1 minute countenance our changing the 
Criminal Code to one in which no mat­
ter what the crime the jury could im­
pose whatever sentence it thought ap­
propriate-capital punishment for an 
assault, life imprisonment for running 
a stop sign. Yet, that is by analogy ex­
actly what we do with a punitive dam­
ages system, unlimited in every case 
except by the judgment of the jury it­
self. 

Moreover, the criminal justice sys­
tem at least requires proof beyond a 
reasonable doubt, something not re­
quired as far as I know by any State 
having punitive damages. The deter­
rent effect: Well, Mr. President, the 
State I represent in this body does not 
now and never has allowed punitive 
damages in the bulk of civil litigation, 
nor have four or five other States. And 
there is no evidence that there is any 
greater carelessness or willfulness on 
the part of business enterprises in that 
State in dealing with consumers in our 
State because of the entire absence of 
punitive damages. 

So my answer to the question, "What 
is the extent of the adverse effects of 
the bill on the deterrent effect of un­
capped punitive damages?" is: None. 
Not a conditional answer whatsoever; 
the answer is none. We have far better 
and far more just ways of dealing with 
rogue business enterprises than to deal 
with any such businesses in this fash­
ion and in a fashion which deter the 
State's legitimate businesses and those 
who would wish to use such, to benefit 
from what those businesses will 
produce in the way of products and 
treatments and the like. 

So, Mr. President, I think we are per­
haps winding up our day on this sub­
ject. I repeat once again, for the bene­
fit of all of my colleagues, that today 
we must have all of the amendments 
introduced to the McConnell amend­
ment, the amendment seeking to limit 
malpractice to a product liability bill. 
There will be a brief time of debate, ap­
proximately 11/2 hours and a half to­
morrow in the morning and then a se­
ries of votes on all of those amend­
ments, after which we will go on to 
other amendments dealing with the 
general bill itself. 

Seeing no Member who wishes to 
offer an amendment or a comment on 
the floor at the present time, Mr. 
President, I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. KYL. Mr. President, I ask unani­
mous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KYL. Mr. President, I have been 
trying to watch the proceedings on the 
floor all day. I was here twice before 
talking about amendments that are 
pending before the body on the issue of 
malpractice reform. I have been dis­
appointed, frankly, that ·there has not 
been more debate joined on two very, 
very critical questions, except for a 
brief colloquy which the Senator from 
Minnesota and I had earlier today, I 
have heard virtually no refutation of 
the points that I have set forth regard­
ing the two amendments. I wanted to 
spend 5 minutes this evening summa­
rizing my views prior to the time that 
we will have votes on these two issues 
tomorrow. 

Mr. President, you know that we 
have before us the product liability 
legislation by which we are going to 
try to reform this Nation's product 
liability laws. Pending is also an 
amendment-the McConnell­
Lieberman-Kassebaum amendment-­
which will add the medical malpractice 
area to that reform. There are a couple 
of specific amendments pending to that 
which we hope will help to further re­
form our tort law relating to medical 
malpractice; specifically, an amend­
ment that would limit attorney's fees 
and, secondly, one that would put a cap 
on noneconomic damages. 

The point of these two amendments 
is to try to return more of the recover­
ies of these cases to the victims, to the 
plaintiffs or claimants in the cases. In 
the past, the claimants received-in 
fact, today the claimants receive on 
the order of 40 to 50 percent of the re­
coveries, and the attorneys receive 
most of the rest. 

In fact, several studies demonstrate 
that at least half of the recovery in 
these kinds of cases go to the attor­
neys. Let me cite two or three of those 
studies, Mr. President. There is a Rand 
study which demonstrates that about 
50 percent of the money goes to law­
yers, and less than 50 percent goes to 
the claimants. Some of it goes to ad­
ministration. There are other studies 
that show somewhere in the neighbor­
hood of between 40 and 50 percent. The 
bottom line is that the claimants are 
not getting the recovery; the attorneys 
are. 

As a result, what we have sought to 
do is to limit the recovery of the attor­
neys in the noneconomic damage area 
to 25 percent of the first $250,000. That 
is over $60,000. In addition to that, the 
attorney, under the McConnell amend­
ment, would be getting either 331h per­
cent of the first $150,000, or 25 percent 
of everything thereafter, on all eco­
nomic damages. 
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So let us take a very large recovery 

for the sake of argument. Let us take 
a million-dollar recovery. The attor­
neys could easily get between a quarter 
of a million or more in their contin­
gent fee from that. Then, of course, if 
punitive damages are further sought, 
an attorney, under my amendment, 
could go to the court and ask for a rea­
sonable fee. Twenty-five percent would 
be presumed to be reasonable, and the 
court would have to determine it based 
on reasonableness and the ethics stand­
ards to apply to attorney fees. We are 
not limiting attorneys from recovering 
their fees. We are saying in a great big 
recovery, where it is a multimillion­
dollar recovery, the bulk is not going 
to go to the attorneys. About 75 per­
cent would go to the claimants. 

The adjunct to that is a limitation 
on the noneconomic damages them­
selves. By giving the claimants more of 
the money that they get and giving 
less of it to the attorneys, we can af­
ford to put a cap on the noneconomic 
damages. That is what the second 
amendment I have introduced would 
do. The House-passed cap is $250,000. 
But a lot of our colleagues in the Sen­
ate said $250,000 was just too stringent 
in that exceptional case. They are rare, 
but in those exceptional cases where 
you would want to give an award of 
more than a quarter of a million dol­
lars, you can provide an award of up to 
$500,000 under my amendment. It could 
not be discounted at the present value. 
So that is a lump sum of money. In­
vested over a period of time, it could 
make millions of dollars. That is on 
top of the economic damages, which 
would be collected to totally rec­
ompense the plaintiff for all out-of­
pocket expenses as well as lost earning 
power and any other economic dam­
ages. 

So you do not limit the totality of 
the award so much as you provide that 
the claimant gets the award by putting 
a limit of $500,000 on the noneconomic 
damages. By having a limit on the at­
torney's fees, the claimants get essen­
tially the same thing. But the attor­
ney's fees are reduced to a more rea­
sonable level. So these two amend­
ments fit hand-in-glove. We are going 
to be voting on them tomorrow. 

I urge my colleagues to support the 
limit on attorney's fees and the limit 
on noneconomic damages. Some of my 
colleagues says the limit on attorney's 
fees is not strong enough. It does not 
really whack the lawyers. That is not 
my objective. My objective is to make 
sure there is a fairness and a balance 
here and that some reason is restored 
to the system. With respect to the non­
economic damages limit, there is a 
question about really whether that will 
do any good. I just want to cite to my 
colleagues the Office of Technology As­
sessment report of 1993 which said: 

Limits on noneconomic damages is the sin­
gle most effective reform in containing med­
ical liability premiums. 

We all suffer by virtue of medical ex­
penses going out of sight, of physicians 
having to close down their practices or 
decline to serve certain kinds of pa­
tients because of the escalating costs 
of medical malpractice premiums. This 
is one of the cost-drivers in this whole 
health care reform debate. We have to 
get that under control. When a group 
like the OTA notes the fact that this is 
one of the most significant reforms we 
can pass, it seems to me important to 
do so. 

So again, I urge my colleagues, when 
we vote on these two amendments to­
morrow to, of course, support the 
McConnell-Kassebaum-Lieberman 
amendment and to support my amend­
ment on attorney's fees and on limit­
ing noneconomic damages. I think if 
we do all three of those things, we will 
have strengthened the bill and will be 
better able to go to conference and 
come out with a really strong bill that, 
as a result, we can tell the American 
people we have done something in this 
area of medical malpractice and tort li­
ability reform. 

Thank you, Mr. President. 
Mr. President, I suggest the absence 

of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. KENNEDY. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KENNEDY. Mr. President, for 2 
days during the consideration of the 
product liability bill the Senate has 
been debating fundamental change to 
the system under which victims of 
medical negligence are compensated 
for their injuries. I regret that the sub­
ject of malpractice reform is before the 
Senate as a rider to product liability 
legislation. We should not begin to tin­
ker with the malpractice liability sys­
tem except as a part of a more com­
prehensive effort to reform the Na­
tion's health care system. 

As we have pointed out at other 
times in the debate, tomorrow we will 
have an opportunity to give consider­
ation to a proposal that deals with 
malpractice insurance that represents 
the best judgment of the Human Re­
sources Committee of a year ago and 
which will reflect a bipartisan effort to 
come to grips with that particular 
issue. We are not in that situation at 
the present time. 

That particular proposal was also ac­
companied by a variety of proposals to 
try to avoid medical malpractice, to 
try to enhance the quality of health 
care so that we were not going to have 
the incidence of malpractice. But we do 
not have included in this legislation 
the provisions to try to enhance qual­
ity health care, nor do we have this 
measure as a part of a comprehensive 
heal th care proposal. 

The health care crisis in this country 
continues to be extremely serious. Last 
year, the number of Americans without 
heal th insurance increased by more 
than 1 million people, 800,000 of whom 
were children. Costs are spiraling out 
of control. Our health care system 
needs urgent repair, and malpractice 
reform is at most one small part of 
such reform. 

Proponents of malpractice reform 
speak of a crisis, but they are ignoring 
the real heal th care crisis. By the year 
2000, only half of working Americans 
and their families will be protected by 
health insurance through an employer. 
As recently as 1987, two-thirds had this 
protection. Forty million Americans 
have no coverage today and, by the 
year 2000, 50 million will have no cov­
erage. If current efforts to cut Medic­
aid and Medicare are successful, the 
number could be much higher. Eighty­
five percent of those who have no in­
surance are members of working fami­
lies. They face a health care crisis 
every day. But even those who cur­
rently have coverage cannot be com­
placent because, if they lose their job 
or change jobs or become seriously ill, 
their heal th insurance is in jeopardy. 

This is the point, Mr. President. Here 
we are taking one small phase of the 
whole health care issue that effectively 
is going to protect negligent doctors 
and substandard hospitals as being the 
principal measure to be considered as 
health care reform when we have these 
other kinds of issues and challenges 
which we are facing as a country, and 
we are not addressing them. We are not 
addressing them. We are not addressing 
the serious, continued decline of the 
coverage of working families. Eighty­
five percent of those not covered are 
from working families. 

Where are their interests covered in 
this legislation? They are not. And 
what we have seen is the fastest grow­
ing group of individuals who are not 
being covered end up being children in 
our society. Working families and chil­
dren, their interests are not being at­
tended to with this particular measure 
that is before us because it is just deal­
ing with the issues affecting negligent 
doctors and substandard treatment. 

Senior citizens have no coverage for 
prescription drugs. This is another 
problem. Coverage for long-term care 
is grossly inadequate-another health 
care problem. Last year, the average 
senior citizen had to spend one-quarter 
of his or her income on health care, 
and that does not count those who are 
in nursing homes and hospitals. 

Health care costs are out of control. 
We have the problem with access, the 
coverage of people, and we have the 
issue of health care costs. Those are es­
sential elements. We have the other ad­
ditional issue of quality health care 
that has to be attended to and other 
measures in the health care debate. 
But we have the access issue and the 
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cost issue. And the costs are out of 
control. The Nation spent Sl trillion on 
health care last year and that number 
will double in 10 years. Health care 
costs are devastating to the Federal 
budget and to the family budget. And 
this is the heal th care crisis we should 
be talking about and these are the peo­
ple who need the protection. 

Getting the handle on health care 
costs in Medicare and Medicaid ought 
to be a part of heal th care reform. 
Many of us are strongly committed to 
that particular challenge. That will 
make a difference in terms of the qual­
ity of health care for senior citizens. 
And for the rest of Americans, it can 
make a difference in terms of the esca­
lation of health care costs and it can 
make an important difference for the 
families in this country. 

But are those the issues that we are 
debating here on health care this 
evening? Absolutely not. We are deal­
ing with a very narrow issue of profit 
for the medical insurance industry, Sl.4 
billion in 1991 profits. And who pays for 
that? It is the American consumer. 
And that is what is happening on the 
floor of the Senate. 

Instead, the proposals before the Sen­
ate offer protection to substandard 
doctors and substandard hospitals. 
Limits on malpractice liability will be 
a windfall for them-and also for an in­
surance industry already reaping 
record profits. The crude limits in this 
amendment are an insult to hundreds 
of thousands of patients injured or 
killed every year as a consequence of 
medical negligence. 

Medical malpractice is the third 
leading cause of preventable death in 
the United States. According to re­
searchers at the Harvard School of 
Public Heal th, 80,000 Americans die in 
hospitals each year from the neg­
ligence of physicians or other heal th 
providers, and an additional 1.3 million 
are injured. As many as a quarter of all 
patient deaths could have been pre­
vented but for negligent medical care. 

It is ironic that one of the first pieces 
of heal th legislation considered by the 
Senate this year would actually hurt 
patients by protecting negligent doc­
tors and their insurance companies. In 
fact, the current malpractice com­
pensation system already offers too 
much protection to doctors and insur­
ance companies. 

Fewer than 2 percent of malpractice 
victims ever file suit. The rate of medi­
cal malpractice claims has declined 
steadily since 1985. Patients won fewer 
than one-third of the malpractice ver­
dicts in a 1994 study. The size of mal­
practice awards has dropped signifi­
cantly in the last year alone, according 
to the New York Times. 

The legal system pays only 1 mal­
practice claim for every 15 torts in­
flicted in hospitals, according to Busi­
ness Week. According to Business 
Week, the legal system pays 1 mal-

practice claim for every 15 torts in­
flicted in hospitals. 

That is what is happening. It is not 
just the studies at the Harvard School 
of Public Health. This is Business Week 
that is demonstrating the inadequacy 
of the system-the fact that there are 
hundreds of thousands of Americans 
who are not compensated, that the 
total number of claims are going down, 
that the premiums are going down, and 
that the insurance industry's profits 
are soaring up through the roof. That 
is what we are dealing with here on 
this particular issue. 

And Business Week points out, rather 
than a surplus, the article concludes, 
there is a "litigation deficit because so 
many injured people wind up under­
compensa ted.'' 

That is the true problem that we are 
facing. Are our fellow citizens, who are 
subject to malpractice, unable to have 
any kind of compensation, unable to 
get any kind of help and assistance? 
That is what we are talking about. 

Those are the issues that we ad­
dressed in a bipartisan way in the 
Labor and Human Resources Commit­
tee last year to try to work through al­
ternative dispute resolutions and other 
kinds of measures in order to make 
sure that people are going to receive at 
least some benefit. 

Part of the reason for this litigation 
deficit is that the legal system is inac­
cessible to so many citizens. That prob­
lem will be exacerbated by the propos­
als now before the Senate. The deficit 
is also attributable to the malpractice 
reforms already adopted in many 
States under pressure from the power­
ful medical insurance lobbies. 

I do not know how many of our fellow 
colleagues turned on the television 
over the period of this weekend. I was 
back in Washington on Friday evening. 
Just after suppertime, I watch tele­
vision to see the news for a couple of 
hours. I tried to watch it again on Sat­
urday for a couple of hours. Eight 
times I saw-eight times-including 
twice on Sunday morning between 6 
and 7 a.m. I do not know who the buy­
ers of time are for those insurance 
companies and I do not know how 
much value they are getting for that 
particular purchase time, but you 
could not turn on the television pro­
grams all week long and not see those 
insurance industry spokesmen trying 
to replicate the television ads of last 
year that distorted the heal th care de­
bate, talking about California, what is 
happening out in California. 

Well, it is interesting. They were 
talking about how California had 
worked so well. Well, we find out, of 
course, that California has had a num­
ber of the kinds of changes in their tort 
legislation that is included· in the 
McConnell amendment. 

Here is a news release entitled "AMA 
Propaganda False on Tort Law Restric­
tions, Report Shows." It says: 

A 1975 California law that limits the legal 
rights of victims of medical malpractice­
the model for Federal tort law proposals be­
fore the U.S. Congress-has failed to deliver 
what its backers have promised, according to 
a study released today by a California non­
profit insurance watchdog organization. 

What they pointed out is health care 
costs rose in California 343 percent be­
tween 1975 and 1993. The president-elect 
of the new AMA says that the No. 1 
issue in the United States is access to 
health care-we can say that is true, 
along with increased costs-and then 
says the access to health care costs is 
malpractice reform, and urges us to go 
ahead with the McConnell amendment. 
And here we have an example of what 
happens with the McConnell amend­
ment in one particular State, the State 
of California. 

It shows that rather than having any 
impact in terms of slowing escalation 
of costs down, it has not. As a matter 
of fact, it has not done that in the 
other States. 

I hear my friend from Indiana, Sen­
ator COATS, talk about the changes 
they have had in Indiana. The heal th 
care costs, in terms of heal th care in 
Indiana, have not gone down. They 
have not gone down in the other six 
States that have implemented many of 
the suggestions that are included in 
the McConnell amendment. 

Health care costs in California rose 343 per­
cent between 1975 and 1993, faster than the 
inflation rate in California. Since 1985, the 
California Medical Consumer Price Index has 
grown nearly twice as fast as the inflation 
rate ... 

Compensation paid to medical malpractice 
victims, as estimated by insurers, is a tiny 
fraction-about one-fifth of 1 percent. 

One-fifth of 1 percent. That is what 
we are talking about. I mean, for any­
one to look over, as I did the other day, 
the findings of this legislation, where 
they have the findings of the problem 
of access to health care, findings there 
is a problem of costs and therefore we 
have to enact this legislation, and you 
put that against what the real facts are 
and that is, if you just look at one 
State that has capped some damages 
and has other changes in their mal­
practice law, they talk about the esti­
mate by insurers on compensation of 
medical malpractice, one-fifth of 1 per­
cent in 1993 of all health care costs in 
California, and the fraction has ·been 
dropping. 

Medical malpractice 11ab111ty insurance 
premiums paid by physicians and hospitals 
are a negligible components-about half of 
one percent in 1993--0f California's total 
health care expenditures, and the percentage 
has been falling. · 

The idea that it is less than half of 1 
percent and to think that is going to be 
able to leverage a heal th care system 
just reaches, I think, the impossible to 
imagine. 

"Insurance companies have not re­
duced malpractice liability premiums 
commensurate with the drop in mal­
practice claims payments"-one might 
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expect, if the insurance companies are 
giving less in terms of payments out in 
terms of injured individuals, one might 
think that the cost of that insurance 
might go down; that is not what is hap­
pening, not in California-"in recent 
years in both California and the na­
tion. Insurance companies have reaped 
excessive profits from MICRA-in 1993, 
insurers paid out only 38 cents of every 
premium dollar." The rest of it goes in 
terms of administration, advertising 
and profits. That is what we are talk­
ing about this evening, because the 
McConnell amendment tracks very 
closely what has happened in Califor­
nia and in the five other States that 
have enacted measures which are simi­
lar to the McConnell amendment. 

Despite the claims of the backers, 
such reforms have not lowered health 
care costs. The cost of medical care 
grew faster in California. And in Indi­
ana, malpractice reforms have not 
caused health care costs to decrease. 
Compared to neighboring States, con­
sumers derive no benefit from mal­
practice reform. In fact, they are 
harmed. If they fall victim to medical 
negligence, they are likely to be under­
compensated for their injuries. 

Malpractice reforms in States have 
been greeted enthusiastically by insur­
ance executives. The General Account­
ing Office surveyed six States that en­
acted limits on recoveries in mal­
practice cases similar to what is before 
the Senate in terms of the McConnell 
amendment. And this is what the Gen­
eral Accounting Office-this is not the 
trial lawyers, this is the General Ac­
counting Office. When I mentioned the 
other fact, it was not trial lawyers, it 
was Business Week talking about the 
fact of the few tort cases that are actu­
ally brought in our health care system. 

This is what the General Accounting 
Office has said about the six States 
that have enacted limits in terms of 
awards in malpractice cases: 

Insurance companies in those States were 
enjoying profits that averaged 122 percent 
above the national average. Nationwide, in­
surers reaped Sl.4 billion in malpractice-re­
lated profits in 1991, but in those six States, 
the return was so great that the National In­
surance Consumer Organization labeled it 
" insurance profiteering. " 

Insurance profiteering. Here we have 
the States themselves taking action, 
and I have a letter from some of the 
medical profession in the State of 
Michigan. This is true in many other 
States. Other States are taking action 
to try and deal with this problem that 
has changed dramatically since 1985 
when we saw the rather dramatic in­
crease in the number of malpractice 
cases, particularly with regards to ob­
gyn's. We have seen those numbers go 
down dramatically in the period of the 
last 2 years. I included those in the 
RECORD at the end of last week. 

Here we have the States themselves 
dealing with this issue. In the hearings 
that we had in our Health and Human 

Resources Committee, we did not have 
State attorneys general that were in 
there testifying saying, "Look, we need 
a Federal preemption law." We did not 
hear from them on that issue, not from 
a Republican or Democrat. We did not 
have letters from Governors saying, 
"Help us out, bail us out, get a preemp­
tive law. We haven't got one." 

Maybe someone has a letter to that 
effect. We never saw it. It was never re­
ferred to, never commented on, never 
quoted. We do not have the Governors 
asking us for this action. We do not 
have the States attorneys general ask­
ing for this action. We do not have the 
State legislators saying, "Please, bail 
us out, we can't handle this problem." 
We do not have that. We do not have 
that at all. 

What we have is the medical insur­
ance industry looking over what has 
happened in the States where they 
have been effective on wanting to pre­
empt the States and to do it not in a 
single piece of legislation, not even 
taking the bill that was reported out of 
the committee, not even giving ref­
erence to that with the modest adjust­
meLts that were made to try and 
strengthen the quality provisions of 
this with the Jeffords amendment; to 
recognize that in the areas of punitive 
damages, when they have been utilized 
in the past, it has been against pri­
marily women who have been the bene­
ficiaries as a result of sexual exploi­
tation at the hands of corrupt doctors. 

We did not even have the chance to 
consider what was actually reported 
out of the committee. The medical 
malpractice industry insisted on the 
whole thing. They wanted the whole 
bill before it went to the committee 
and not what was acted on, either Re­
publican amendments that were ac­
cepted or even Democrat amendments 
that were accepted, with support from 
different sides of the aisle. No, no, they 
wanted the whole thing. 

This is in an area that is different 
from product liability. This is in an 
area that involves the most personal 
relationship between the doctor and 
the patient. What could be more local, 
what could be more within a State's ju­
risdiction more completely? 

We can understand products produced 
in Massachusetts and shipped to Cali­
fornia, those in Michigan are sent to 
Florida, we understand that there is a 
case to be made in terms of product li­
ability. But we are talking about a doc­
tor in a community dealing with a pa­
tient in that community and do we 
need a Federal solution for that? 

The McConnell amendment says yes. 
The McConnell amendment has a one­
size-fits-all. How many times have we 
heard that on the floor of the Senate? 
What we do not want is all knowledge 
in Washington. The solution to the 
problems in Boston are going to be dif­
ferent than in Pocatello, ID. How often 
do we hear that? 

Here my friends say, "Except when it 
affects the medical insurance industry 
on medical malpractice." Sure, the 
States have been acting. Sure, the 
States have been dealing with their 
particular problems that they are fac­
ing that are as diverse in some of the 
rural States or the mountain States· as 
they are in some of the industrial 
States. Sure, they have been trying to 
deal with those particular issues. But 
here we say on the floor of the U.S. 
Senate, we are going to preempt those 
States, we are preempting, we know 
better on the issue of malpractice af­
fecting a doctor and their patient in 
that particular community. 

Mr. President, I find that it is an ex­
traordinary extension of political phi­
losophy that indicates a demand for 
this kind of standardization is so com­
pelling. I think when you reach a situa­
tion where we are dealing with a total 
reform of a health care system that in­
cludes, for example, the 10 million Fed­
eral employees that are being covered 
by health insurance, expanding the 
Federal employees insurance to pick 
up people in all parts of the country 
that you say, "OK, in those cir­
cumstances, we ought to permit the 
States to develop alternative dispute 
resolutions and permit the States to 
experiment with no-fault liability, 
pools with enterprise challenges and to 
permit experimentation, all of which 
we did last year. " But, oh, no, we have 
a preemption of those States which 
may, according to the medical insur­
ance industry, may be more sympa­
thetic to the consumers than they are 
to substandard doctors, and that is 
where we are. 

So we end up with a situation as we 
have heard now from the Michigan 
State Medical Society: 

DEAR SENATOR KENNEDY: On behalf of our 
more than 12,000 physician members, the 
Michigan State Medical Society wishes to 
appraise you of our concern that the Michi­
gan law of joint and several liability applica­
ble to medical malpractice not be affected by 
Federal legislation. We have fought hard to 
retain joint and several liability in medical 
malpractice cases in Michigan, for the rea­
son that its abolition would cause substan­
tial increase in physicians' premiums and re­
sultant health care costs ... 

Malpractice carriers in Michigan advise us 
the premiums would increase by 64 percent if 
the coverage was increased to $1 million, 
which would be even more unaffordable but 
essential for the physicians' personal protec­
tion ... 

The dynamics of malpractice litigation 
... virtually require we retain the common 
law doctrine of joint and several liability in 
malpractice cases ... 

It is critical that Federal legislation not 
preempt State joint and several liab111ty 
laws. 

Twelve thousand doctors in Michigan 
say they do not need the preemption 
that is in the McConnell amendment. 
The list goes on. 

I daresay, as more and more of them 
begin to understand what is really 



May 1, 1995 CONGRESSIONAL RECORD-SENATE 11471 
going on here, and the fact that we 
have rushed to judgment on this 
issue-2 days after we take the action 
in the committee, we have the amend­
ment right here on the floor. Gen­
erally, you have a reporting out of 10 
days, you have a report that points out 
the reasons and the justifications for 
those provisions. You have the opin­
ions of those that might differ that are 
published and circulated by the various 
groups that are interested in this, and 
had a chance to review that. Oh, no, 
not on this measure. We have to put it 
right on the product liability without a 
report, without even printing-I do not 
know whether today it is available, but 
last week it was not-even the printed 
changes in the legislation, based upon 
the amendments that we had included. 

You are going to find out, my friends 
and colleagues, how many other doc­
tors are going to get a chance to fi­
nally have a chance to sit down and 
look this over and say, woe, how did we 
get into this? The president of the 
Michigan State Medical Society, Jack 
Barry, sent a carbon copy of a letter he 
sent out. I wish he sent it to colleagues 
on our committee. He sent it to his col­
leagues in the medical community. 

I ask unanimous consent that the 
letter be printed in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

MICHIGAN STATE MEDICAL SOCIETY, 
East Lansing, Ml, April 20, 1995. 

Senator EDWARD M. KENNEDY, 
Ranking Member, Senate Labor and Human Re­

sources Committee, Washington, DC. 
DEAR SENATOR KENNEDY: On behalf of our 

more than 12,000 physician members, the 
Michigan State Medical Society wishes to 
apprise you of our concern that the Michigan 
law of joint and several liability . applicable 
to medical malpractice cases not be affected 
by federal legislation. We have fought hard 
to retain joint and several liability in medi­
cal malpractice cases in Michigan, for the 
reason that its abolition would cause sub­
stantial increases in physicians' premiums 
and resultant health care costs. 

As you undoubtedly know, medical mal­
practice litigation in Michigan has been out 
of control. Premium costs for malpractice 
coverage in Michigan virtually exceed all 
other states. Malpractice insurance in Michi­
gan is typically $200,000 per occurrence, with 
an annual aggregate of $600,000. The annual 
premium cost to obstetricians and surgeons 
in southeastern Michigan often exceeds 
$80,000. Even with this substantial cost, the 
coverage is still insufficient to provide com­
fort to physicians. Malpractice carriers in 
Michigan advise us that premiums would in­
crease by 64 percent if the coverage was in­
creased to $1 million, which would be even 
more unaffordable but essential for the phy­
sicians' personal protection if joint and sev­
eral liability was abolished. 

As a result of this unique problem in 
Michigan, the Michigan legislature adopted 
malpractice reform legislation which took 
effect on April 1, 1994. This legislation has 
not yet had any effect upon premiums for 
the reason that it essentially applies pro­
spectively and is being constitutionally chal­
lenged in the state appellate courts. We are 
helpful that this legislation will cause mal-

practice costs to fall into line with other 
states when this legislation becomes fully 
applicable to malpractice cases. Until then, 
we will continue to have the unique and 
costly problem in Michigan. 

The dynamics of malpractice litigation in 
our state virtually require that we retain the 
common law doctrine of joint and several li­
ability in malpractice cases. The potential 
for joint liability causes hospitals and other 
corporate defendants to more readily settle 
cases where the greater liability might po­
tentially be imposed upon individual physi­
cians. This provides at least some protection 
to the physician in engaging in the higher 
risk practices and also has a beneficial effect 
upon the legal system and the public gen­
erally in that cases are more likely to settle. 
Michigan law has, therefore, retained joint 
and several liability. 

We urge you to protect the current status 
of joint and several liability in Michigan. It 
is critical that federai legislation not pre­
empt state joint and several liability laws. 
Any federal legislation enacting malpractice 
reform should have a provision clearly mak­
ing the federal legislation inapplicable to the 
extent that state statutes retain joint and 
several liability in medical malpractice · 
cases. 

The Michigan State Medical Society fully 
supports the federal legislation in mal­
practice reform, including a $250,000 limita­
tion on noneconomic damages. We urge you 
to support this federal legislation, but re­
quest that you protect the interests of physi­
cians and their patients in Michigan by as­
suring that any federal legislation will not 
preempt joint and several liability in medi­
cal malpractice cases in this state. 

Thank you for your help. If you have any 
questions, please feel free to contact Kevin 
A. Kelly, Managing Director, Michigan State 
Medical Society at (517) 336-5742. 

Sincerely, 
JACK L. BARRY, MD, 

President. 
Mr. KENNEDY. If enacted, the pro­

posals before the Senate today may 
well fatten the profit margin of mal­
practice insurers nationwide. But mal­
practice reform will not address the 
fundamental problems facing our 
health care system. It has not in Cali­
fornia, or Indiana, or elsewhere. In any 
event, the cost of medical malpractice 
premiums amounts to only six-tenths 
of 1 percent of the Nation's health care 
costs. 

Nor will legal reforms make a dent in 
the prevalence of malpractice itself. In­
stead, we need more effective means to 
discipline the few bad apples in the 
medical profession who cause upwards 
of 45 percent of all of the unnecessary 
injuries. Today, a negligent auto me­
chanic or a negligent funeral director 
is more likely to be disciplined by a 
State licensing board than a physician. 

That is really saying something, Mr. 
President. Are we here attempting to 
discipline? No, we are not even begin­
ning to go down that road. We are not 
even in the legislation that is being 
provided giving the full information. 
That is a matter of public record, in­
cluded in the data bank to consumers. 
It can be collected. I understand my 
friend from Minnesota, Senator 
WELLSTONE, has addressed this issue. 

There is already the assemblage of that 
kind of information, but it is not done 
in a comprehensive way as I think it 
should be. Hospitals can find out cer­
tain information with regard to dis­
ciplinary conduct with regard to pro­
fessions. HMO's can find that out but 
the consumers cannot. 

There was no real effort or attempt-­
there was a good faith expression that 
we ought to get after this issue and we 
will revisit it later. But we are still 
moving ahead with the legislation. 

First, Mr. President, here are the 
four major flaws of the McConnell 
amendment: 

First, it sets an impossibly high 
standard for awarding punitive dam­
ages and then imposes a cap on such 
damages, even in cases involving sex­
ual abuse of a patient and other out­
rageous conduct. Sixty-eight percent of 
all punitive damage awards in mal­
practice cases are awarded to women, 
so the impact of this provision is dis­
criminatory. 

Now we know that those punitive 
cases are only a small number of cases. 
We did not include, for example, in the 
markup, other kinds of cases, for exam­
ple, when doctors go in and practice a 
medical procedure when they are on il­
legal drugs. We did not include that in 
the legislation, in the amendment. Or 
when hospitals knowingly and willfully 
destroy records with regard to the 
treatment of patients. We did not even 
include that in it. We did not even in­
clude the punitive damages situations 
where doctors lost their licenses in a 
State and fraudulently practice in an­
other State. I would think that any 
Member of this body who was con­
cerned about what is happening to any 
member of their family wrote would 
think that in those circumstances, and 
in some others, punitive damages 
would be justified. We did not. We in­
cluded one reference in our Senate 
markup to permit punitive damages if 
the standard was to be met in terms of 
the intent standards, which is ex­
tremely high, and in the Dodd amend­
ment, which gave the jury the power to 
establish whether punitive damages 
should be awarded and the judge, with 
guidelines, to set the amount. But that 
has been effectively set aside. 

Second, the amount severely limits 
the longstanding legal doctrine of joint 
and several liability, leaving the pa­
tients vulnerable to inadequate com­
pensation. For at least 100 years, it has 
to be recognized as unacceptable to 
force an innocent patient to bear the 
cost of other people's negligence if one 
or more of the wrongdoers are avail­
able to provide compensation. That is a 
sensible rule to protect patients, and 
we should not undermine it for the ben­
efit of guilty malpractice defendants. 

I point out, Mr. President, that we 
are talking about an individual who 
has been wrongfully treated. I think we 
can understand the circumstances of 
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what might appear to be unfair and un­
just, payments by those · who are 
brought into the compensation awards 
through joint and several. There are 
many here that are enormously sympa­
thetic to anyone that would be so in­
cluded. 

The fact of the matter is, Mr. Presi­
dent, we are talking about cir­
cumstances where there has been mal­
practice and where, if they do not col­
lect it, they are not given any kind of 
adequate remedy for the malpractice. 
It is interesting. Effectively, this legis­
lation is immunizing the medical in­
surance companies, and as we do that, 
make no mistake about who pays for 
all of the other care for those individ­
uals. It ends up being the taxpayers-to 
the tune of about $60 billion a year. 

So here we go in and set up a pro­
gram that has windfall profits when 
this has been adopted in the six States, 
and we are going to do it nationwide 
and you are going to see-even accord­
ing to Business Week and the business 
insurance publication-the benefits 
that are going to the insurance indus­
try. Who is left holding the bag? On the 
one hand, it is the victims, and on the 
other hand it is the taxpayers. They 
are going to be the ones that are going 
to be left paying for the care of this in­
dividual rather than the wrongdoer. 
That is wrong and unfair. 

Third, the amendment denies con-
. sumers access to the information about 
the fitness of their doctors, even when 
those doctors have repeatedly commit­
ted malpractice or have been repeat­
edly disciplined. The Wellstone amend­
ment addresses this flaw and I hope 
that will be accepted. 

Finally, the McConnell amendment 
unjustifiably preempts a wide array of 
the State malpractice laws. 

The preemption language in the pro­
posal before us is not balanced. It 
strikes down State laws that are of 
benefit to consumers. I think it is not 
appropriate. If preemption of State 
tort laws were appropriate, and I think 
it is not, it should at least be accom­
plished in a fair and even-handed man­
ner. The one-way preemption in the 
amendment ensures the absence of the 
national standard that the proponents 
say they want. 

For these reasons, I urge defeat of 
the McConnell amendment. But rejec­
tion of that proposal does not mean we 
should not take some action. There are 
a series of steps Congress should take 
to assist the States and improve the ef­
ficiency of the malpractice system in a 
way that will benefit both doctors and 
patients. 

Last year, the Labor and Human Re­
sources Committee favorably reported 
a health care reform bill which con­
tained sensible malpractice reforms. 
We required alternative dispute resolu­
tion to provide for streamlined consid­
eration of malpractice claims. We 
capped attorneys' fees to make sure 

that patients get fair compensation for 
their injuries, and that they get early 
resolutions for these claims, and to 
permit the States themselves to de­
velop alternative dispute resolutions. 

Let them develop those measures-­
they had to meet certain minimum 
standards-but permit the States to de­
velop their own. That was one part of 
it. 

We capped attorney's fees to make 
sure the parties get fair compensation 
for their injuries. We provided seed 
money to let the States experiment 
with innovative models such as enter­
prise liability, no-fault funds, and med­
ical malpractice guidelines. 

Medical malpractice guidelines-­
there is a case we could say if a person 
would establish the medical mal­
practice guidelines and doctors follow 
those, that ought to be a basic pre­
sumption against the malpractice and 
would permit what would be the basis 
of the evidence to be able to rebut that. 
I think there is a great deal that com­
mends that concept. When we talked 
about it last year as part of the health 
care reform, it got labeled as "cook­
book medicine," that we will have 
medicine by the numbers. 

So, there are legitimate public policy 
issues with regard to this issue that we 
ought to address seriously. That is not 
unimportant in terms of this whole de­
bate. We ought to give serious consid­
eration to that kind of an action, not 
just dismiss it completely as we have 
in this legislation. It is just not cor­
rect. It is a concept that can make an 
important difference in terms of qual­
ity health care and should not be dis­
missed out of hand, as it has been effec­
tively in this legislation. 

Some of last year's reforms have 
been included in the McConnell amend­
ment, but in other ways that I have de­
scribed, the amendment goes too far. I 
will offer a substitute amendment to­
morrow that contains the reasonable 
reforms proposed by the Labor Com­
mittee last year. 

I will also offer an amendment to 
strike the preemption provisions in the 
McConnell amendment. If the Federal 
Government is to involve itself in this 
area of the law, it should do this cau­
tiously and with respect to State pre­
rogatives. 

For example, we received a strong re­
quest from the Michigan Medical Soci­
ety urging that we not preempt that 
State's law, and joint and several li­
ability. Federal malpractice reforms 
should only apply in those situations 
where no State statute is applicable. 
That was the concept which had bipar­
tisan support. The legislation that was 
reported out of our committee was 
unanimous-unanimous-Republicans 
and Democrats alike on that issue. It 
will be that provision which I will offer 
with regard to preemption. 

In urging ill-considered malpractice 
reforms, a hypocritical Congress is vio-

lating the Hippocratic oath, first, to do 
no harm. Some of the proposals before 
the Senate will cause great harm to 
large numbers of our fellow citizens if 
we reduce the ability of the legal sys­
tem to deter negligent medical care. If 
we deny adequate compensation to se­
verely injured patients, we violate 
basic principles of federalism. The Sen­
ate will have committed legislative 
malpractice. 

Mr. President, I see the Senator from 
Maine, who has been extremely pa­
tient. As I understand, under the pre­
vious agreement-and I want to comply 
with the parliamentary situation that 
exists at the current time in order that 
my amendments be eligible-as I un­
derstand it, is it the desire of the Chair 
that we call them up and have them set 
aside? Is that the procedure which has 
been agreed on or is that the satisfac­
tory procedure? 

The PRESIDING OFFICER (Mr. 
FRIST). The Senators have been follow­
ing that procedure by unanimous con­
sent. 

AMENDMENT NO. 607 TO AMENDMENT NO. 603 
Mr. KENNEDY. Mr. President, I will 

follow that same procedure. I ask 
unanimous consent that the pending 
amendment be set aside, and I will call 
up amendment No. 607 and ask it be 
considered. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will report the amendment . 

The assistant legislative clerk read 
as follows: 

The Senator from Massachusetts [Mr. KEN­
NEDY] proposes an amendment numbered 607 
to amendment No. 603. 

Mr. KENNEDY. Mr. President, I ask 
unanimous consent further reading be 
dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
In lieu of the matter proposed to be in­

serted, insert the following: 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Medical Li­
ability Reform Act of 1995". 

TITLE I-LIABILITY REFORM 
SEC. 101. FEDERAL TORT REFORM. 

(a) APPLICABILITY.-
(1) IN GENERAL.-Except as provided in sec­

tion 102, this title shall apply with respect to 
any medical malpractice liability action 
brought in any State or Federal court, ex­
cept that this title shall not apply to a claim 
or action for damages arising from a vac­
cine-related injury or death to the extent 
that title XXI of the Public Health Service 
Act applies to the claim or action. 

(2) EFFECT ON SOVEREIGN IMMUNITY AND 
CHOICE OF LAW OR VENUE.-Nothing in this 
title shall be construed to--

(A) waive or affect any defense of sovereign 
immunity asserted by any State under any 
provision of law; 

(B) waive or affect any defense of sovereign 
immunity asserted by the United States; 

(C) affect the applicab111ty of any provision 
of the Foreign Sovereign Immunities Act of 
1976; 

(D) preempt State choice-of-law rules with 
respect to claims brought by a foreign nation 
or a citizen of a foreign nation; or 
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(E) affect the right of any court to transfer 

venue or to apply the law of a foreign nation 
or to dismiss a claim of a foreign nation or 
of a citizen of a foreign nation on the ground 
of inconvenient forum. 

(3) FEDERAL COURT JURISDICTION NOT ESTAB­
LISHED ON FEDERAL QUESTION GROUNDS.­
Nothing in this title shall be construed to es­
tablish any jurisdiction in the district courts 
of the United States over medical mal­
practice 11ab111ty actions on the basis of sec­
tion 1331 or 1337 of title 28, United States 
Code. 

(b) DEFINITIONS.-In this Act, the following 
definitions apply: 

(1) ALTERNATIVE DISPUTE RESOLUTION SYS­
TEM; ADR.-The term "alternative dispute 
resolution system" or "ADR" means a sys­
tem that provides for the resolution of medi­
cal malpractice claims in a manner other 
than through medical malpractice liab111ty 
actions. 

(2) CLAIMANT.-The term "claimant" 
means any person who alleges a medical 
malpractice claim, and any person on whose 
behalf such a claim ls alleged, including the 
decedent in the case of an action brought 
through or on behalf of an estate. 

(3) HEALTH CARE PROFESSIONAL.-The term 
"health care professional" means any indi­
vidual who provides health care services in a 
State and who is required by the laws or reg­
ulations of the State to be licensed or cer­
tlfled by the State to provide such services 
in the State. 

(4) HEALTH CARE PROVIDER.-The term 
"health care provider" means any organiza­
tion or institution that ls engaged in the de­
livery of health care services in a State and 
that is required by the laws or regulations of 
the State to be licensed or certlfled by the 
State to engage in the delivery of such serv­
ices in the State. 

(5) INJURY.-The term "injury" means any 
illness, disease, or other harm that is the 
subject of a medical malpractice liab111ty ac­
tion or a medical malpractice claim. 

(6) MEDICAL MALPRACTICE LIABILITY AC­
TION .-The term "medical malpractice liabil­
ity action" means a cause of action brought 
in a State or Federal court against a health 
care provider or heal th care professional by 
which the plaintiff alleges a medical mal­
practice claim. 

(7) MEDICAL MALPRACTICE CLAIM.-The term 
"medical malpractice claim" means a claim 
brought against a health care provider or 
health care professional in which a claimant 
alleges that injury was caused by the provi­
sion of (or the failure to provide) health care 
services, except that such term does not in­
clude-

(A) any claim based on an allegation of an 
intentional tort; 

(B) any claim based on an allegation that 
a product is defective that is brought against 
any individual or entity that is not a health 
care professional or heal th care provider; or 

(C) any claim brought pursuant to any 
remedies or enforcements provision of law. 
SEC. 102. STATE-BASED ALTERNATIVE DISPUTE 

RESOLUTION MECHANISMS. 
(a) APPLICATION TO MALPRACTICE CLAIMS 

UNDER PLANS.-Prior to or immediately fol­
lowing the commencement of any medical 
malpractice action, the parties shall partici­
pate in the alternative dispute resolution 
system administered by the State under sub­
section (b). Such participation shall be in 
lieu of any other provision of Federal or 
State law or any contractual agreement 
made by or on behalf of the parties prior to 
the commencement of the medical mal­
practice action. 
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(b) ADOPTION OF MECHANISM BY STATE.­
Each State shall-

(1) maintain or adopt at least one of the al­
ternative dispute resolution methods satisfy­
ing the requirements speclfled under sub­
section (c) and (d) for the resolution of medi­
cal malpractice claims arising from the pro­
vision of (or failure to provide) health care 
services to individuals enrolled in a health 
plan; and 

(2) clearly disclose to enrollees (and poten­
tial enrollees) the availab111ty and proce­
dures for consumer grievances, including a 
description of the alternative dispute resolu­
tion method or methods adopted under this 
subsection. 

(c) SPECIFICATION OF PERMISSIBLE ALTER­
NATIVE DISPUTE RESOLUTION METHODS.-

(1) IN GENERAL.-The Board shall, by regu­
lation, develop alternative dispute resolu­
tion methods for the use by States in resolv­
ing medical malpractice claims under sub­
section (a). Such methods shall include at 
least the following: 

(A) ARBITRATION.-The use of arbitration, a 
nonjury adversarial dispute resolution proc­
ess which may, subject to subsection (d), re­
sult in a final decision as to facts, law, liabil­
ity or damages. 

(B) CLAIMANT-REQUESTED BINDING ARBITRA­
TION .-For claims involving a sum of money 
that falls below a threshold amount set by 
the Board, the use of arbitration not subject 
to subsection (d). Such binding arbitration 
shall be at the sole discretion of the claim­
ant. 

(C) MEDIATION.-The use of mediation, a 
settlement process coordinated by a neutral 
third party without the ultimate rendering 
of a formal opinion as to factual or legal 
findings. 

(D) EARLY NEUTRAL EVAJ,.UATION.-The use 
of early neutral evaluation, in which the par­
ties make a presentation to a neutral attor­
ney or other neutral evaluator for an assess­
ment of the merits, to encourage settlement. 
If the parties do not settle as a result of as­
sessment and proceed to trial, the neutral 
evaluator's opinion shall be kept confiden­
tial. 

(E) CERTIFICATE OF MERIT.-The require­
ment that a medical malpractice plaintiff 
submit to the court before trial a written re­
port by a qualified specialist that includes 
the specialist's determination that, after . a 
review of the available medical record and 
other relevant material, there is a reason­
able and meritorious cause for the filing of 
the action against the defendant. 

(2) STANDARDS FOR ESTABLISHING METH­
ODS.-ln developing alternative dispute reso­
lution methods under paragraph (1), the 
Board shall assure that the methods promote 
the resolution of medical malpractice claims 
in a manner that-

(A) is affordable for the parties involved; 
(B) provides for timely resolution of 

claims; 
(C) provides for the consistent and fair res­

olution of claims; and 
(D) provides for reasonably convenient ac­

cess to dispute resolution for individuals en­
rolled in plans. 

(3) WAIVER AUTHORITY.-Upon application 
of a State, the Board may grant the State 
the authority to fulfill the requirement of 
subsection (b) by adopting a mechanism 
other than a mechanism established by the 
Board pursuant to this subsection, except 
that such mechanism must meet the stand­
ards set forth in paragraph (2). 

(d) FURTHER REDRESS.-Except with re­
spect to the claimant-requested binding arbi­
tration method set forth in subsection 

(c)(l)(B), and notwithstanding any other pro­
vision of a law or contractual agreement, a 
plan enrollee dissatisfied with the deter­
mination reached as a result of an alter­
native dispute resolution method applied 
under this section may, after the final reso-
1 u tion of the enrollee's claim under the 
method, bring a cause of action to seek dam­
ages or other redress with respect to the 
claim to the extent otherwise permitted 
under State law. The results of any alter­
native dispute resolution procedure are inad­
missible at any subsequent trial, as are all 
statements, offers, and other communica­
tions made during such procedures, unless 
otherwise admissible under State law. 
SEC. 103. LIMITATION ON AMOUNT OF ATTOR­

NEY'S CONTINGENCY FEES. 
(a) IN GENERAL.-An attorney who rep­

resents, on a contingency fee basis, a plain­
tiff in a medical malpractice 11ab111ty action 
may not charge, demand, receive, or collect 
for services rendered in connection with such 
action (including the resolution of the claim 
that ls the subject of the action under any 
alternative dispute resolution system) in ex­
cess of-

(1) 331h percent of the first $150,000 of the 
total amount recovered by judgment or set­
tlement in such action; plus 

(2) 25 percent of any amount recovered 
above the amount described in paragraph (l); 
unless otherwise determined under State 
law. Such amount shall be computed after 
deductions are made for all the expenses as­
sociated with the claim other than those at­
tributable to the normal operating expenses 
.of the attorney. 

(b) CALCULATION OF PERIODIC PAYMENTS.­
In the event that a judgment or settlement 
includes periodic or future payments of dam­
ages, the amount recovered for purposes of 
computing the limitation on the contingency 
fee under subsection (a) may, in the discre­
tion of the court, be based on the cost of the 
annuity or trust established to make the 
payments. In any case in which an annuity 
or trust is not established to make such pay­
ments, such amount shall be based on the 
present value of the payments. 

(C) CONTINGENCY FEE DEFINED.-As used in 
this section, the term "contingency fee" 
means any fee for professional legal services 
which is, in whole or in part, contingent 
upon the recovery of any amount of dam­
ages, whether through judgment or settle­
ment. 
SEC. 104. REDUCTION OF AWARDS FOR RECOV­

ERY FROM COLLATERAL SOURCES. 
(a) REDUCTION OF AWARD.-The total 

amount of damages recovered by a plaintiff 
in a medical malpractice liab111ty action 
shall be reduced by an amount that equals...,...-

(1) the amount of any payment which the 
plaintiff has received or to which the plain­
tiff is presently entitled on account of the 
same injury for which the damages are 
awarded, including payment under-

(A) Federal or State disab111ty or sickness 
programs; 

(B) Federal, State, or private health insur­
ance programs; 

(C) private d1sab111ty insurance programs; 
(D) employer wage continuation programs; 

and · 
(E) any other program, if the payment is 

intended to compensate the plaintiff for the 
same injury for which damages are awarded; 
less 

(2) the amount of any premiums or any 
other· payments that the plaintiff has paid to 
be eligible to receive the payment described 
in paragraph (1) and any portion of the award 
subject to a subrogation lien or claim. 
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(b) SUBROGATION.-The court may reduce a 

subrogation lien or claim described in sub­
section (a)(2) by an amount representing rea­
sonable costs incurred in securing the award 
subject to the lien or claim. 

(c) INAPPLICABILITY OF SECTION.-This sec­
tion shall not apply to any case in which the 
court determines that the reduction of dam­
ages pursuant to subsection (a) would 
compound the effect of any State law limita­
tion on damages so as to render the plaintiff 
less than fully compensated for his or her in­
juries. 
SEC. 105. PERIODIC PAYMENT OF AWARDS. 

(a) IN GENERAL.-A party to a medical mal­
practice liab111ty action may petition the 
court to instruct the trier of fact to award 
any future damages on an appropriate peri­
odic basis. If the court, in its discretion, so 
instructs the trier of fact, and damages are 
awarded on a periodic basis, the court may 
require the defendant to purchase an annuity 
or other security instrument (typically 
based on future damages discounted to 
present value) adequate to assure payments 
of future damages. 

(b) FAILURE OR INABILITY To PAY.-With re­
spect to an award of damages described in 
subsection (a), if a defendant falls to make 
payments in a timely fashion, or if the de­
fendant becomes or is at risk of becoming in­
solvent, upon such a showing the claimant 
may petition the court for an order requiring 
that remaining balance be discounted to 
present value and paid to the claimant in a 
lump-sum. 

(C) MODIFICATION OF PAYMENT SCHEDULE.­
The court shall retain authority to modify 
the payment schedule based on changed cir­
cumstances. 

(d) FUTURE DAMAGES DEFINED.-As used in 
this section, the term "future damages" 
means any economic or noneconomic loss 
other than that incurred or accrued as of the 
time of judgment. 
SEC. 106. CONSTRUCTION. 

Nothing in this title shall be construed to 
preempt any State law that sets a maximum 
limit on total damages. 

PART ~OTHER PROVISIONS RELATING 
TO MEDICAL MALPRACTICE LIABILITY 

SEC. 201. STATE MALPRACTICE REFORM DEM· 
ONSTRATION PROJECTS. 

(a) ESTABLISHMENT.-The Secretary shall 
award grants to States for the establishment 
of malpractice reform demonstration 
projects in accordance with this section. 
Each such project shall be designed to assess 
the fairness and effectiveness of one or more 
of the following models: 

(1 ) No-fault liab111ty. 
(2) Enterprise liab111ty. 
(3) Practice guidelines. 
(b) DEFINITIONS.-For purposes of this sec­

tion: 
(1) MEDICAL ADVERSE EVENT.-The term 

" medical adverse event" means an injury 
that is the result of medical management as 
opposed to a disease process that creates dis­
ab111ty lasting at least one month after dis­
charge, or that prolongs a hospitalization for 
more than one month, and for which com­
pensation is available under a no-fault medi­
cal liab111ty system established under this 
section. 

(2) NO-FAULT MEDICAL LIABILITY SYSTEM.­
The terms " no-fault medical liab111ty sys­
tem" and "system" mean a system estab­
lished by a State receiving a grant under 
this section which replaces the common law 
tort liab111ty system for medical injuries 
with respect to certain qualified health care 
organizations and qualified insurers and 

which meets the requirements of this sec­
tion. 

(3) PROVIDER.-The term "provider" means 
physician, physician assistant, or other indi­
vidual furnishing health care services in af­
f111ation with a qualified health care organi­
zation. 

(4) QUALIFIED HEALTH CARE ORGANIZATION.­
The term "qualified health care organiza­
tion" means a hospital, a hospital system, a 
managed care network, or other entity de­
termined appropriate by the Secretary which 
elects in a State receiving a grant under this 
section to participate in a no-fault medical 
liab111ty system and which meets the re­
quirements of this section. 

(5) QUALIFIED INSURER.-The term "quali­
fied insurer" means a health care mal­
practice insurer, including a self-insured 
qualified health care organization, which 
elects in a State receiving a grant under this 
section to participate in a no-fault medical 
liab111ty system and which meets the re­
quirements of this section. 

(6) ENTERPRISE LIABILITY.-The term "en­
terprise liab111ty" means a system in which 
State law imposes malpractice 11ab111ty on 
the health plan in which a physician partici­
pates in place of personal liab111ty on the 
physician in order to achieve improved qual­
ity of care, reductions in defensive medical 
practices, and better risk management. 

(7) PRACTICE GUIDELINES.-The term "prac­
tice guidelines" means guidelines estab­
lished by the Agency for Heal th Care Policy 
and Research pursuant to the Public Health 
Service Act or this Act. 

(C) APPLICATIONS BY STATES.-
(1) IN GENERAL.-Each State desiring to es­

tablish a malpractice reform demonstration 
project shall submit an application to the 
Secretary at such time and in such manner 
as the Secretary shall require. 

(2) CONTENTS OF APPLICATION.-An applica­
tion under paragraph (1) shall include-

(A) an identification of the State agency or 
agencies that will administer the demonstra­
tion project and be the grant recipient of 
funds for the State; 

(B) a description of the manner in which 
funds granted to a State will be expended 
and a description of fiscal control, account­
ing, and audit procedures to ensure the prop­
er dispersal of and accounting for funds re­
ceived under this section; and 

(C) such other information as the Sec­
retary determines appropriate. 

(3) CONSIDERATION OF APPLICATIONS.-ln re­
viewing all applications received from States 
desiring to establish malpractice demonstra­
tion projects under paragraph (1), the Sec­
retary shall consider-

(A) data regarding medical malpractice 
and malpractice litigation patterns in each 
State; 

(B) the contributions that any demonstra­
tion project will make toward reducing mal- · 
practice and costs associated with health 
care injuries; 

(C) diversity among the populations serv­
iced by the systems; 

(D) geographic distribution; and 
(E) such other criteria as the Secretary de­

termines appropriate. 
(d) EVALUATION AND REPORTS.-
(1) BY THE STATES.-Each State receiving a 

grant under this section shall conduct on­
going evaluations of the effectiveness of any 
demonstration project established in such 
State and shall submit an annual report to 
the Secretary concerning the results of such 
evaluations at such times and in such man­
ner as the Secretary shall require. 

(2) BY THE SECRETARY.-The Secretary 
shall submit an annual report to Congress 

concerning the fairness and effectiveness of 
the demonstration projects conducted under 
this section. Such report shall analyze the 
reports received by the Secretary under 
paragraph (1). 

(e) FUNDING.-
(1) IN GENERAL.-There are authorized to be 

appropriated such sums as may be necessary 
to carry out the purposes of this section. 

(2) LIMITATIONS ON EXPENDITURES.-
(A) ADMINISTRATIVE EXPENSES.-Not more 

than 10 percent of the amount of each grant 
awarded to a State under this section may be 
used for administrative expenses. 

(B) w AIVER OF COST LIMITATIONS.-The lim­
itation under subparagraph (A) may be 
waived as determined appropriate by the 
Secretary. 

(f) ELIGIBILITY FOR NO-FAULT DEMONSTRA­
TION.-A State is eligible to receive a no­
fault liab111ty demonstration grant if the ap­
plication of the State under subsection (c) 
includes-

(1) an identification of each qualified 
health care organization selected by the 
State to participate in the system, includ­
ing-

(A) the location of each organization; 
(B) the number of patients generally served 

by each organization; 
(C~ the types of patients generally served 

by each organization; 
(D) an analysis of any characteristics of 

each organization which makes such organi­
zation appropriate for participation in the 
system; 

(E) whether the organization is self-insured 
for malpractice liab111ty; and 

(F) such other information as the Sec­
retary determines appropriate; 

(2) an identification of each qualified in­
surer selected by the State to participate in 
the system, including-

(A) a schedule of the malpractice insurance 
premiums generally charged by each insurer 
under the common law tort 11ab111ty system; 
and 

(B) such other information as the Sec­
retary determines appropriate; 

(3) a description of the procedure under 
which qualified health care organizations 
and insurers elect to participate in the sys­
tem; 

(4) a description of the system established 
by the State to assure compliance with the 
requirements of this section by each quali­
fied health care organization and insurer; 
and 

(5) a description of procedures for the prep­
aration and submission to the State of an 
annual report by each qualified health care 
organization and qualified insurer partici­
pating in a system that shall include-

(A) a description of activities conducted 
under the system during the year; and 

(B) the extent to which the system ex­
ceeded or failed to meet relevant perform­
ance standards including compensation for 
and deterrence of medical adverse events. 

(g) ELIGIBILITY FOR ENTERPRISE LIABILITY 
DEMONSTRATION.-A State is eligible to re­
ceive an enterprise 11ab111ty demonstration 
grant if the State-

(1) has entered into an agreement with a 
health plan (other than a fee-for-service 
plan) operating in the State under which the 
plan assumes legal liab111ty with respect to 
any medical malpractice claim arising from 
the provision of (or failure to provide) serv­
ices under the plan by any physician partici­
pating in the plan; and 

(2) has provided that, under the law of the 
State, a physician participating in a plan 
that has entered into an agreement with the 
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State under paragraph (1) may not be liable 
in damages or otherwise for such a claim and 
the plan may not require such physician to 
indemnify the plan for any such liability. 

(h) ELIGIBILITY FOR PRACTICE GUIDELINES 
DEMONSTRATION.-A State is eligible to re­
ceive a practice guidelines demonstration 
grant if the law of the State provides that in 
the resolution of any medical malpractice 
action, compliance or non-compliance with 
an appropriate practice guideline shall be ad­
missible at trial as a rebuttable presumption 
regarding medical negligence. 

AMENDMENT NO. 615 TO AMENDMENT NO. 603 
Mr. KENNEDY. Mr. President, I ask 

that the pending amendment be tempo­
rarily set aside, and I send an amend­
ment to the desk and ask that it be 
considered. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The PRESIDING OFFICER. The 
clerk will report the amendment. 

The assistant legislative clerk read 
as follows: 

The Senator from Massachusetts [Mr. KEN­
NEDY) proposes an amendment numbered 615 
to amendment No. 603. 

Mr. KENNEDY. Mr. President, I ask 
unanimous consent further reading be 
dispensed. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
On page 8, line 20, insert after "subsection" 

the following: "(b) and". 
Strike the material from page 9, line 4 

through page 10, line 17, and insert in lieu 
thereof the following: "The provisions of this 
subtitle shall not be construed to preempt 
any state statute but shall govern any ques­
tion with respect to which there ls no state 
statute." 

Mr. KENNEDY. Mr. President, I will 
include the two statements, one on the 
substitute which I referred to briefly 
now and in great detail last week, 
which I will expand on in my extended 
remarks, and the other deals with the 
preemption amendment. 

As I understand from the leadership, 
we will consider those in a timely fash­
ion in our procedure outlined by our 
leader tomorrow. I thank my col­
leagues. I yield the floor. 

Mr. COHEN. Mr. President; I wish to 
address a few comments on the under­
lying bill, the Product Liability Fair­
ness Act, which attempts to address 
some of the abuses that have occurred 
in the civil justice system. Unfortu­
nately, the cure being offered is worse 
than the disease itself. 

I am struck by the irony that many, 
particularly on this side of the aisle, 
have been calling for the deregulation 
of our economy, for returning power to 
the States, for empowering the people, 
and for trusting the judgment of our 
citizens. They invoke the 10th amend­
ment as if remembering the Alamcr-re­
member the 10th amendment. 

Yet, at the very same time we are 
calling for this deregulation, this 
demassification-if I can use Toffler's 
phrase -of the power structure in 
Washington by returning power back 

to the States and local communities, 
we are now calling for the passage of 
another Federal piece of legislation. 

At a time when we are searching for 
ways to streamline the civil justice 
system and to make litigation less 
cumbersome and costly, this bill is 
going to complicate the law and make 
litigation even more expensive. 

At a time when we are trying to im­
prove the lives of hard-working middle­
class Americans, this bill is going to 
make it more difficult for these citi­
zens to obtain compensation when they 
are injured, at work or at home, from 
defective products. 

I am well aware that there have been 
cases involving abuse of our civil jus­
tice system. We have seen cases of out­
rageous jury awards and frivolous law­
suits, and they have undermined public 
confidence and interest in our legal in­
stitutions. Unfortunately, the bill be­
fore the Senate is not narrowly tai­
lored to root out these abuses. Rather, 
it is an unprecedented and unwar­
ranted Federal takeover of a core State 
responsibility. 

Our system of federalism is based on 
the principle that the national govern­
ment should address problems that 
confront the Nation as a whole, and 
State governments, which are closer to 
the people in both distance and tem­
perament, should be responsible for 
local concerns. 

Writing of "Our Federalism" almost 
25 years ago, Justice Hugo Black stated 
that: · 

The concept ... represents ... a system in 
which there is sensitivity to the legitimate 
interest of both State and National Govern­
ments, and in which the National Govern­
ment, anxious though it may be to vindicate 
and protect federal rights and federal inter­
ests, always endeavors to do so in ways that 
will not unduly interfere with the legitimate 
activities of the States. 

No less of a proponent of a strong na­
tional government than Alexander 
Hamil ton fully understood the genius 
of a system that divided powers be­
tween the national and State govern­
ments. He wrote in Federalist No. 17 
that "Commerce, finance, negotiation 
and war,'' should be the prerogatives of 
the national government, while "the 
administration of private justice . . . 
[is] proper to be provided for by local 
legislation." 

There are few areas of law that are 
more appropriate in State legislation 
than the law of torts. In essence, tort 
laws deal with the duties and respon­
sibilities that members of a commu­
nity have toward one another. Tort law 
is, as Alexander Hamilton put it, "pri­
vate justice." It is an inherently local 
issue. That is the reason, for the past 
two centuries, from the beginning of 
our Republic, that we have delegated 
this responsibility of tort law to the 
State legislatures and courts. 

The same is true of the product li­
ability law, which emerged as a key 
element of tort law in the 1960's. 

Through time-tested methods of com­
mon law adjudication and legislative 
adjustments, the courts and legisla­
tures in each State have worked to­
gether to develop laws that strike the 
appropriate balance between the needs 
of plaintiffs and defendants and those 
of consumers and business. 

Over the past decade, many States 
have begun to reform their tort sys­
tems by experimenting with alter­
native dispute resolution, limiting pu­
nitive damages, and changing liability 
standards. The States continue to ex­
periment with product liability re­
forms to achieve a balance between the 
demands of the modern economy and 
the need to ensure the products that 
enter that marketplace are safe. This 
is the way the Federal system is sup­
posed to work. As Justice Louis Bran­
deis noted, "It is one of the happy inci­
dents of the Federal system that a sin­
gle courageous State may, if its citi­
zens choose, serve as a laboratory; and 
try novel, social, and economic experi­
ments without risk to the rest of the 
country." 

The bill before Congress would bring 
the experimentation that is taking 
place in our States to a grinding halt 
by wiping most of the State product li­
ability laws off the books and replacing 
them with one-size-fits-all Federal law 
developed right here in Washington. 
This is the same Washington that has 
been so demonized as late for passing 
too many Federal laws. 

Now, suddenly, it is in the interests 
of manufacturers to have a one-size­
fits-all piece of legislation. It appears 
as if Congress, which has had virtually 
no experience in legislating in this 
area over the past two centuries, be­
lieves it has found the single answer to 
the ills of the civil justice system. It 
has decided to impose that system on 
the entire Nation. 

Ironically, it is occurring at a time 
when the Federal Government is al­
ready said to be too large. The public 
already resents its intrusion into af­
fairs that properly belong before the 
States. 

Congress ought to be focusing on 
health care reform, the budget deficit, 
and entitlement reform, not to men­
tion terrorism and nuclear prolifera­
tion. These are appropriate concerns of 
Congress. The time Congress spends 
wading in the minutiae of product li­
ability law, a subject the States are 
fully capable of regulating, will be 
time that should be spent on more 
pressing national concerns. 

The supporters of this legislation 
maintain that a national product li­
ability law is necessary to provide uni­
formity and to increase predictability. 
I believe this bill will have precisely 
the opposite effect. Litigants are no 
longer going to be able to rely upon 
well-established State law. Instead, 
they will be faced with the uncertainty 
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of a Federal statute loaded with unde­
fined, untried, and untested legal prin­
ciples. 

This bill is going to make the law 
more complicated. Since certain as­
pects of the State laws are going to be 
preempted and others are not, litiga­
tion is going to proceed under an amal­
gam of State and Federal law. 

I will give you an example, Mr. Presi­
dent. S. 565 creates a new standard of 
liability for product sellers but does 
not change the law pertaining to the 
manufacturers of those products. So in 
a case brought both against a manufac­
turer and a seller of an allegedly defec­
tive product, the court is going to be 
required to apply the Federal law to 
one defendant and the State law to an­
other. This unnecessary complexity 
will lead to greater litigation expenses, 
not less. 

Mr. President, one of the great legal 
scholars of this century, Prof. Herbert 
Wechsler of Columbia University, once 
wrote that "national action 
has * * * always been regarded as ex­
ceptional in our polity, an intrusion to 
be justified by some necessity, the spe­
cial rather than the ordinary case." 

This presumption against Federal in­
volvement in local affairs has not been 
overcome by the evidence that has 
been presented to this body. The so­
called litigation crisis that is often 
cited by the sponsors of this legislation 
simply does not exist. 

The most comprehensive study to 
date of product liability suits indicates 
that they comprise 0.36 percent of all 
civil filings-hardly a litigation explo­
sion. If you take away the asbestos 
cases, which I think are unique in our 
history, the number of Federal product 
liability cases declined by over 35 per­
cent during the late 1980's. 

Proponents of the bill also claim that 
there is an explosion of punitive dam­
ages and rely heavily upon horror sto­
ries of irresponsible jury awards as a 
justification for Federal preemption. 
Putting aside the fact that for every 
punitive damage horror story, there is 
a more compelling story of manufac­
turer misconduct, we should not legis­
late on the basis of anecdote. Listen to 
the Wall Street Journal, an open advo­
cate of reform, which reports that the 
debate is largely "driven by anecdote" 
and "truth [has been the] first casualty 
of tort-reform." 

I think the case for punitive damages · 
has been overstated. The objective 
facts demonstrate there have been few 
punitive damage awards in product li­
ability cases in the recent past. One 
widely cited study indicates that only 
355 punitive damage awards were en­
tered by juries during the years 1965 to 
1990. And 25 percent of these verdicts 
were reversed or remanded on appeal. 

So there is no evidence that runaway 
punitive damage verdicts have wreaked 
havoc, certainly not in my State of 
Maine. Punitive damages were imposed 

in only three product liability cases 
during a 25-year period-just three 
cases. The juries in Maine have acted 
responsibly. They have applied State 
law in a commonsense fashion and re­
served the sanction of punitive dam­
ages for extreme cases in which there 
has been either malicious or wanton 
disregard for public safety on the part 
of some companies. Maine does not 
need a Federal solution for a problem 
that does not exist in our State. Yet, 
this is precisely what this law would 
do-force Maine to abandon its law. 

Our product liability laws have been 
subject to sweeping criticism, but it 
cannot be denied that the system has 
been a very important protection for 
American consumers. From the Ford 
Pinto to the Dalkon shield, product li­
ability laws and suits have caused dan­
gerous products to be taken off the 
market, products that have caused hor­
rific injuries and multiple deaths. 
Without product liability, including 
the threat of punitive damages, Amer­
ican consumers would be at far greater 
risk than they are today. 

Let me recall a program I saw that 
involved a lobbyist for tobacco compa­
nies. He indicated that he would stop 
at nothing whatsoever. It did not mat­
ter what study was concocted; it did 
not matter whether it was truthful or 
untruthful. He used every conceivable 
trick in the book in order to defeat any 
legislation that would protect the 
American people from the effects of to­
bacco. This man is now suffering from 
cancer. I believe he had cancer of the 
throat and it spread to his hip. This 
may account for his change of heart in 
terms of revealing the kinds of tactics 
that have been applied by the com­
pany. I do not know if the allegations 
he made on this program are true. But 
if they are-if companies have delib­
erately lied, deliberately falsified docu­
ments, and concocted studies in order 
to defeat consumer protection legisla­
tion-is that not a case in which we 
want to see punitive damages that are 
not limited by the amounts set forth in 
this bill? 

Let me give another example. Sup­
pose a manufacturer of children's toys 
learns that a product has a dangerous 
defect that is likely to cause, let us 
say, 10 deaths over the lifetime of the 
product .. Under current law, the com­
pany would probably recall the prod­
uct. It would fix that defect, regardless 
of the cost, because it could not pos­
sibly risk the punitive damage award 
or suits that might follow. 

But under this bill, that company 
would know that, since children have 
little or no wages, the maximum puni­
tive damage award would be $250,000 
per fatal injury. If the toy makes $20 
million to $30 million in profit, the 
company might well decide that it 
makes economic sense not to recall a 
dangerous product. 

I suspect this may have been the line 
of thinking by Ford Motor Co. when it 

put the Pinto on the market. And with­
out punitive damages, many other dan­
gerous products may be unleashed on 
the unsuspecting American consumer. 

This does not mean the system is free 
of abuses. In a recent case from Ala­
bama, a jury awarded $4 million in pu­
nitive damages because BMW failed to 
disclose that a car sold as new had in 
fact been damaged, and then repainted 
on the way from the factory to the 
showroom. Even though BMW may 
have acted wrongly in this case, in my 
judgment this punitive award was well 
out of proportion to the seriousness of 
the misconduct on the part of the com­
pany. 

So we have examples of excess! ve 
jury awards that are outrageous from 
time to time. They undermine public 
support for the civil justice system. A 
narrowly tailored bill designed to curb 
runaway jury verdicts may be deserv­
ing of support. This bill, however, is 
not targeted at this problem. It uses a 
sledgehammer where a scalpel may be 
more appropriate. 

Regardless of the outcome of this de­
bate, I think the legal profession has to 
undertake a concerted effort to address 
a major premise that underlies this 
legislation-that the law and the legal 
profession no longer serve a valid pub­
lic interest. 

Lawyers are no longer held in as high 
regard as some once were. Books, 
plays, and movies were written about 
Clarence Darrow for his dedication to 
providing justice for the common man. 
Lawyers like Thurgood Marshall and 
Ruth Bader Ginsburg are revered for 
striking down legal barriers based on 
race and gender. 

However, the esteem which the legal 
profession once held has fallen quite 
substantially in recent years. Attor­
neys are often portrayed as being more 
interested in making profits than pro­
moting the interest of justice. 

I believe that it is a minority of the 
profession that casts aspersion on the 
broad majority of lawyers who are 
dedicated to the best tradition of the 
profession and volunteer much of their 
time to public service. It is up to a ma­
jority of the profession to discipline 
those who file frivolous lawsuits, who 
sue parties only because they have a 
deep pocket, or who run up the cost of 
litigation solely to induce a settle­
ment. 

One of the great virtues of our civil 
justice system is that everyone has a 
right to have his or her grievance 
heard before a court of law. When that 
principle is abused, the very founda­
tions of the system are called into 
question. So I think the legal profes­
sion has to take swift and meaningful 
action in order to rebuild the public's 
confidence in our civil justice system. 

The legislation now pending before 
the Senate is not the right answer to 
these problems. It is a one-size-fits-all 
Federal solution that will end State ex­
perimentation in tort reform. It will 
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impose uniform! ty on regions of the 
country with different needs and val­
ues. The entire bill, in my judgment, is 
an affront to the principle of federal­
ism. State governments have dem­
onstrated the capability of both devel­
oping and reforming product liability 
law. There is no need for the Federal 
Government to infringe on yet another 
area of State sovereignty. 

Mr. President, over the weekend, I, 
like the Senator from Massachusetts, 
saw many advertisements on tele­
vision, some dealing with medical mal­
practice, others with the impact of 
product liability litigation on small 
businesses. Of course, small companies 
as well as large companies have the 
ability to purchase insurance to cover 
themselves for liability suits. Manufac­
turers have the ability to purchase in­
surance to cover their exposure to li­
ability. But when companies put into 
the stream of commerce a product that 
is inherently dangerous or has a defect 
and that defect causes an injury to the 
citizens of this country, the manufac­
turer should bear that responsibility, 
not the consumer. 

This bill seeks to put a limitation on 
the ability of consumers to recover for 
the damages that have been inflicted 
upon them and, yes, for punitive dam­
ages to discourage companies that ei­
ther act willfully or in wanton dis­
regard for public safety. These cases 
demand that punitive damages be im­
posed in order to discourage and deter 
manufacturers and the distributors of 
dangerous products from continuing to 
inflict harm upon the public. 

Commercials that I saw over the 
weekend said we are addressing this 
problem of medical malpractice in 
California. The State legislature 
passed a medical malpractice reform 
law and guess what? Those lawsuits 
have now declined. We have also passed 
a medical malpractice reform law in 
the State of Maine. We have 
prelitigation screening panels. We set 
statewide standards for doctors and 
hospitals. States can-in fact, have­
adopted changes in their tort law to 
deal with their particular problems. 
But in a State like Maine, which, over 
a 25-year period, has actually awarded 
punitive damages in three product li­
ability cases, do we need a Federal law 
to tell us what to do? 

It is an insult to the people of this 
country to say that the 12 men and 
women sitting in the jury cannot be 
trusted to weigh the evidence and de­
cide to impose or not impose damages. 
This legislation sets a uniform na­
tional standard for damage awards. It 
says: You juries cannot go above this, 
your judgment cannot be trusted. We 
are saying that no matter how egre­
gious the offense, no matter how defec­
tive the product, no matter how wan­
ton the disregard for public safety, we 
do not trust you, ladies and gentlemen 
of the jury, to do what is right, to exer-

cise common sense. And we here in the 
Halls of Congress, we are going to tell 
you exactly how far you can go. 

To me, Mr. President, it is an insult 
to all the people of this country to say 
that we no longer have faith in their 
judgment, that only Congress can de­
termine exactly how high they can go 
in terms of compensating citizens of 
their community who have been in­
jured by defect! ve products. I think 
this contravenes everything that is 
being said on this side of the aisle 
about limiting the scope of govern­
ment, reducing the power of Washing­
ton, returning power to the people, de­
regulating the economy, and revering 
the 10th amendment. 

I yield the floor and suggest the ab­
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. SPECTER. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SPECTER. Mr. President, I have 
sought recognition to comment about 
punitive damages in our legal system 
as they apply to tort reform. I have 
spoken before on this bill and have 
noted that I have had experience rep­
resenting both plaintiffs and defend­
ants in personal injury cases and had 
one very involved product liability 
case which I described in a floor state­
ment a week ago today. I have noted 
my concern that there is room for re­
form of product liability tort law. But 
my concern is that it be done very, 
very carefully because the body of law 
in the United States, common law de­
velopment is slow, laborious, careful. 
Common law builds up by accretion or 
encrustation over a long period of time 
and is very different from the kind of 
processes which we have in legislation 
where there are frequently only one or 
two Senators present at hearings and 
where markups are done without the 
kind of background or careful evi­
dentiary study which marks develop­
ment of the law, case law and common 
law. 

There is a very erudite analysis of 
punitive damages in the Iowa Law Re­
view, volume 78, appearing at page l, 
published in 1992, by Prof. Michael 
Rustad and there are a number of as­
pects of that article about which I 
would like to comment. 

Even though this is a lengthy law re­
view article, it is worth printing in full 
in the CONGRESSIONAL RECORD because 
of the importance of tort liability gen­
erally and product liability specifically 
and punitive damages as it impacts on 
the legislative consideration which we 
have before the Senate. . 

My comments will be relatively brief 
compared to the scope of the article. 

I start by ref erring to four empirical 
studies of punitive damages in product 

liability cited in Professor Rustad's 
law review article. 

The first is by the Rand Institute for 
Civil Justice, which studied 24,000 jury 
verdicts in Cook County, IL, and San 
Francisco, CA, between 1960 and 1984. 
The Rand study stated that the "puni­
tive damages picture in personal injury 
cases has changed very little in 25 
years." 

As noted in this law review article, 
the Rand study states: "Product liabil-
1 ty cases have been of special concern 
to many critics, but our analyses indi­
cate that punitive damages were 
awarded in only four product liability 
cases in San Francisco and two in Cook 
County from 1960 through 1984." It fur­
ther notes that, "The rarity of punitive 
damage awards in products liability 
cases suggests that there is little need 
for tort reform." 

The second empirical study noted in 
this law review article is by the Amer­
ican Bar Foundation, which examined 
25,627 jury verdicts handed down from 
1981to1985, drawn from State jury ver­
dict reporters in 47 counties in 11 
States. This study found that in 5 per­
cent of the verdicts there was an inclu­
sion of punitive damages and that 
products liability accounted for 3.8 per­
cent of the 25,627 verdicts. Of the 967 
products liability verdicts, the study 
found 34 cases in which punitive dam­
ages were awarded. The researchers 
concluded that the awards were gen­
erally quite proportionate to the ac­
tual damages, and they concluded that 
"the median punitive damage award is 
not at a level that is likely to 'boggle 
the mind.' " 

The third empirical study noted in 
the Iowa Law Review article is the 
GAO study on the frequency and size of 
punitive damage awards in product li­
ability cases in five States between 
1983 and 1985. There was a review of 
court records for 305 product liability 
cases resolved through trial in Arizona, 
Massachusetts, Missouri, North Da­
kota, and South Carolina. The GAO 
supplemented official court records 
with posttrial interviews with attor­
neys. The General Accounting Office 
found that punitive damage awards 
were neither routine nor excessively 
large and that posttrial appeals and 
settlements substantially reduced the 
amount of punitive damage awards. 

The fourth empirical study noted in 
the Iowa Law Review was conducted by 
Judge Richard Posner, a distinguished 
court of appeals judge in the Federal 
system, and Prof. William Landes of 
the University of Chicago, who exam­
ined all products liability cases "re­
ported in the 10 most recent volumes of 
each of the West Publishing Company's 
regional reporters" and all "product li­
ability cases in the federal courts of 
appeals from the beginning of 1982 to 
November 1984." This study found "'pu­
nitive damages were awarded in the 
tr~l court in 10 of 172 cases.' The 
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award was affirmed in whole in only 
one of the ten cases. Appellate judges 
reversed and remanded six of the cases 
for further proceedings." 

Mr. President, in an era when we are 
looking toward less Federal regulation, 
I think it is very important that we 
take a close look at what private ac­
tions import. This is an area which has 
attracted my attention since law 
school days, when, as a member of the 
board of editors of the Yale Law Re­
view, I wrote an article on private 
prosecution, which is a somewhat dif­
ferent line, on the need when there was 
unwarranted inaction by the public 
prosecutor. In the Senate, I have au­
thored legislation to establish a pri­
vate right of action for people who are 
damaged by unfair foreign competi­
tion, where goods come in the United 
States either as a result of subsidy or 
dumping because of the insufficient 
resolution of proceedings in the Inter­
national Trade Commission. 

At this point, I am going to refer to 
a number of cases, some of which are 
cited in the Iowa Law Review article 
and some of which are found in other 
places. 

One case of considerable interest was 
Richardson-Merrell's concealment of 
side effects of MER/29, an 
anticholesterol drug. In a case liti­
gated, Toole versus Richardson­
Merrell, Inc., in the California court of 
appeals, the evidence was that there 
had been fictitious reports filed by the 
company, that none of the abnormal 
blood changes encountered in experi­
ments was disclosed and that there was 
a falsified chart prepared under protest 
by one of company's employees which 
was included in the application. One 
advertising brochure stated that MERI 
29 was "virtually nontoxic and remark­
ably free from side effects, even on pro­
longed clinical use." 

The evidence further showed evi­
dence of high-level management with 
knowledge of the concealment of MERI 
29's known defects. There were 1,500 
civil suits filed after there were guilty 
pleas by the company's executives. 
Three scientists pleaded no lo 
contendere to criminal fraud charges 
and were fined a total of $80,000 in the 
context of the criminal conduct which 
seriously injured an estimated 5,000 
consumers. 

Of the 1,500 civil cases which were 
filed in the wake of those criminal 
pleas, juries awarded punitive damages 
in three of those cases. 

Another case of some concern noted 
in the Iowa Law Review article is one 
involving· the Dalkon shield put out by 
A. H. Robins, in a case captioned Plain­
tiff versus A. H. Robins Co. The Su­
preme Court of Colorado found evi­
dence upholding a punitive damage 
award with the following statement: 

Robins' marketing program which oc­
curred over a long period of time was,...di­
rected to a vast array of unwary consumers 

and was accompanied by false claims of safe­
ty and a conscious disregard of a life-threat­
ening hazard known by it to be associated 
with its product. Robins accumulated gross 
revenues which exceeded Sll million from 
the shield alone and its net worth nearly 
doubled during the marketing period of this 
device. 

Another case worthy of special note, 
although there are many cited in this 
law review article, is a case captioned 
Duddleston versus Syntex Labs, Inc., 
which involved the company's failure 
to test a soy-derived baby formula 
which resulted in thousands of infants 
suffering brain damage. The company 
had removed salt from its product 
without considering the effect on child 
development, and that was a causative 
factor in brain damage and learning 
disabilities. 

Another case worthy of special note 
is captioned Batteast versus Wyeth 
Laboratories in which there was an as­
sessment of substantial punitive dam­
ages for failure to warn physicians of 
certain propensities dangerous to chil­
dren in the chemical composition of a 
drug, and the basis for the punitive 
damages was the company's failure to 
market the suppository in compliance 
with Federal Drug Administration ad­
verse-reaction guidelines. 

Among many of the other cases cited, 
my final reference is to the Minnesota 
Supreme Court decision in a case cap­
tioned Gryc versus Dayton-Hudson 
Corp. as follows: 

In April 1968, a letter from an official of 
[the defendant] explained that satisfactory 
runs were made with flame-retardant 
flannelette using various chemicals, but that 
[the defendant] was not going to use these 
products until Federal law so required be­
cause of the cost factor ... [T]he decision not 
to use flame-retardant cotton flannelette 
was merely an economic one for the benefit 
of [the defendant]-

This gave rise to the imposition of 
punitive damages. 

In reviewing a number of cases, and 
these are only illustrative, Mr. Presi­
dent, of what exists in the field of tort 
liability, the famous case involving the 
Pinto automobile which had the gas 
tank in the rear and was justified in a 
letter from Ford Company to the Ad­
ministrator of the National Highway 
Traffic Safety Administration which 
sought to justify the dangerous condi­
tion, because it was more cost-effective 
to suffer 180 burn deaths with 180 seri­
ous burn injuries and 2,100 burned vehi­
cles at a total cost of $49.5 million, con­
trasted with the cost of repairing 1.5 
million light trucks, 11 million cars at 
a unit cost of Sll per car, which would 
cost $137 million. This has already been 
placed in the RECORD, Mr. President, so 
I will not further burden the RECORD by 
asking that it be printed. 

Another matter of some notoriety in­
volved the American Motors Corp. and 
its product, the Jeep, when there was 
an internal American Motors Corp. 
memo dated January 7, 1982, acknowl­
edging a defect with the shackle sys-

tern of the Jeep, which was known for 
many years to the company, and the 
following sentence from the memo is of 
some significance: 

Not to retrofit will subject Jeep Corpora­
tion to possible punitive damages on a com­
ponent which has previously been the subject 
of several causes of action. 

I ask unanimous consent that this 
intracompany correspondence be print­
ed in the RECORD for its probative 
value in showing that the possibility of 
punitive damages is something to be 
considered in retrofitting a vehicle to 
make it safer. 

There being no objection, the mate­
rial was ordered to be printed in the 
RECORD, as follows: 

INTRA COMP ANY CORRESPONDENCE 

From: Mr. J.E. MacAfee, 
To: R.M. Huffstutler 
Subject: C.J. Shackles, 
Location-Ext: AMTEK/33223 
Date: January 7, 1962 
Copy to: C.S. Sklaren, W.C. Jones, C.E. Mer­

ritt. 
Confirming our telephone conversation of 

this P.M., we understand that vehicle 1609 
will soon be tested. This test will be the 
fourth in the series of 1461, 1477, and 1484, a 
test we .presume will meet with the complete 
satisfaction of you and your engineering 
staff. 

Upon successful completion of testing on 
the new shackle design, we would appreciate 
the ECR being with obsolescence and the 
new design being incorporated at the earliest 
possible time. Assuming the shackle is re­
leased for CJ-5, CJ-7, Scrambler, and various 
export models, I will press for retrofit of all 
CJ- 7 and Scrambler vehicles produced in the 
1982 model year. This action I believe is war­
ranted since the FMYSS 101-75 movable bar­
rier 20 mon test which indicated a problem 
was completed July 22, 1981, three weeks 
prior to the 1982 production. Not to retrofit 
will subject Jeep Corporation to possible pu­
nitive damages on a component which has 
previously been the subject of several causes 
of action. Our legal staff has, to date, not 
seen the merits of testing the current design 
before a jury; it is my belief that the new de­
sign will have to be tried and thus Jeep 
Product Engineering should have a sufficient 
data file to convince not only engineers but 
lay persons as well. 

Any action by Engineering to our purchas­
ing group to forestall their dilatory tactics 
in this matter would be appreciated. An 
early warning to them that the design will 
be changed may preclude Jeep Corporation 
from having to pay for stock ahead of our 
production requirements. 

R.M. HUFFSTUTLER. 

Mr. SPECTER. Mr. President, an in­
ternal memo from the Cutter Co., 
which was involved in manufacturing 
blood factors for hemophiliacs, is of 
considerable interest. To the extent 
that an internal Cutter memorandum 
dated December 29, 1982, recommended 
several steps to warn about AIDS 
transmission through its factor con­
centrate product, this memo reads as 
follows, from one Ed Cutter to Jack 
Ryan and others: 

It appears to me to be advisable to include 
an AIDS warning in our literature for cer­
tain factors. 
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And there is a second document by a 

Dr. Bove, January 1983: 
This case increases the probability that 

AIDS may be spread by blood. Further, the 
CDC-

Tha t is the Centers for Disease Con­
trol. 
continues to investigate the current cases 
aggressively and may even have a few more. 
While I believe our report reacts appro­
priately to the data at hand, I also believe 
that the most we can do in this situation is 
to buy time. 

Until these documents were dis­
closed, the Cutter Co. argued that the 
obligation to warn did not arise until 
the spring of 1984. This same case has a 
cost/benefit analysis by the American 
Red Cross which concluded that it 
would cost more to make a correction 
than to treat the AIDS patients, with 
the testing costs being in the range of 
$13 to $67 million, whereas an evalua­
tion of each AIDS case at $500,000 
would require the prevention of some 
30 to 134 AIDS claims to be cost-effec­
ti ve. This suggests to me, Mr. Presi­
dent, a wholly inappropriate evalua­
tion of cost analysis dealing with a 
deadly subject like AIDS. 

I ask unanimous consent that these 
internal corporate documents be print­
ed in the RECORD. 

There being no objection, the mate­
rial was ordered to be printed in the 
RECORD, as follows: 

CUTTER 

To: Jack Ryan, Carolyn Patrick, Wayne 
Johnson, Ralph Roussall, George Akin 

From: Ed Cuttar 
Date: December 25, 1982 
Copes To: Arnold Laong 
Subject: AIDS. 

It appears to me to be advisable to include 
an AIDS warning in our literature for Factor 
IX and Factor vm. I realize that very little 
is known about AIDS and the relationship 
the products we manufacture have in causing 
the syndrome. However, litigation is inevi­
table and we must demonstrate d111gence in 
passing along whatever we do know to the 
physicians who prescribe the product. In my 
opinion, three steps are called for, once we 
agree on the wording of our message. 

1. Include it in the package insert. 
2. Educate the sales force. 
3. Since MDs won't be reading the package 

insert in most cases, send a letter to hema­
tology specialists informing them of the 
warning we are putting in the insert. 

ED CUTTAR. 

To: AIDS Working Group, Dr. Dood, Ms. 
Baum 

From: Dr. Cumming 
Date: 3120/84 
Subject: Meeting request and report on: 

Progress on AIDS marker testing mar­
keting research. 

SUMMARY 

Our review of AIDs marker testing issues 
to date brought into question the value or 
continuing to proceed along lines or develop­
ing a non scient1f1c opinion research survey. 
Spec1f1cally: 

Objectively it is difficult to make a case 
for adoption of AIDS marker testing, 

Plasma industry projected adoption or 
such a test is a rather obvious marketing 

initiative which will serve to increase pres­
sure on us, and 

ARCBS decision-making criteria are com­
plicated by considerations of ethics and pub­
lic welfare as distinct from competitive re­
sponse. 

This last issue can be summarized nicely 
by reference to "false positives". Essentially 
all anti core test results are likely to be 
false positives. Spec1f1cally, it is estimated 
that over 6,000,000 annual units are donated 
by 4,000,000 persons. With 5% normal popu­
lation incidence of anti core positive results 
this means 200,000 people may be labelled as 
likely to get AIDS. Contrast this with a pos­
sible 50 cases per year of AIDS avoided 
(0.00025 of all positives). Assuming these 
200,000 people have additional testing done, 
costs to society may be from $20,000,000 to 
$100,000,000 (based on $100 to $500 per false 
positive). And this does not ascribe any 
value to mental anguish, time off work, etc. 
These figures and issues make the direct cost 
of testing minimal in comparison. 

It is from this perspective that we question 
the value of continuing to develop a non pro­
jectable sampling effort and request a meet­
ing to clarify as precisely as possible where 
we are heading and why. 

BACKGROUND 

Attached for your information, review, and 
comment are: 

(1) A background document summarizing 
various marker tests for AIDS, and estimat­
ing effectiveness and costs, and 

Three draft questionnaires designed to 
elicit the opinions of various interest groups 
on marker tests for AIDS. 

The background document explores some 
of the costs and benefits of implementing 
screening marker testing for AIDS amongst 
blood donors. On the descriptive matrix, 
characteristics such as effectiveness, ease of 
use, availability, etc. are estimated, as well 
as other potential advantages and public re­
lations effects. 

The latter is an area of grave importance 
which must be further explored. As you are 
aware, the possib111ty exists of creating 
panic in the (normal) donor population from 
positive test results, and incurring unneces­
sary costs to the heal th care sector as these 
donors pursue further medical evaluation, as 
well as reducing the size of the donor pool. 
These effects must be carefully weighed 
against the possible benefit of reassuring the 
blood recipient population and the hypo­
thetical benefit of reducing the incidence of 
transfusion-associated AIDS (trx-AIDS). 

The cost matrix addresses the potential 
costs associated with implementation of the 
various marker tests. Review of this matrix 
indicates that costs for testing in all ARC 
Blood Service regions would range from $15 
m1llion to $67 million. If we assume that 
each average AIDS case has a value of SlM, 
then to justify use of one of the tests would 
require an expected reduction in trx-AIDS 
from ARC blood of 15 to 67 cases. Since trx­
AIDS patients have averaged 50 years of age, 
average earnings per worker are approxi­
mately $20,000 per annum, and treatment for 
AIDS victims has averaged about $80,000 
* * * about $500,000. This lower benefit would 
indicate a need to prevent 90 to 134 trx-AIDS 
cases from ARC blood to justify use of a 
marker test exclusively on economic consid­
erations. In addition, these averted cases 
would have to be over and above the number 
of cases prevented by currently implemented 
screening measures. 

As an example, to economically justify 
anti-HBc testing in all Blood Service re­
gions, we would need to demonstrate an an-

ticipated rate of trx-AIDS (not prevented by 
screening measures) of 1.75 cases per week, 
assuming an 88% effectiveness rate of the 
test. This rate is considerably above previous 
and current rates. 

PROPOSAL 

To summarize the background document, 
implementation or any AIDS marker test 
will be extremely expensive. Given the fact 
that tax-AIDS is still a hypothesis, that 
there has been no effective measurement or 
the success of the screening procedures 
which have already been implemented, and 
that cost justification or testing would rest 
on a considerably higher incidence or tax­
AIDS than is currently being observed, the 
following recommendations are proposed for 
further exploration. 

(1) Implement the confidential self-exclu­
sion procedure, currently used by New York 
Blood Center (NYBC), in all ARC Blood Serv­
ice regions. 

(2) Implement one of the marker tests in 
Los Angeles and any other regions where 
there is reason to suspect a high concentra­
tion of AIDS carriers. 

(3) Continue to evaluate the non-economic 
considerations inherent in implementing one 
of the marker tests systemwide. 

It is in keeping with the last recommenda­
tion that the three questionnaires are at­
tached. The non-economic considerations are 
primarily the opinions and beliefs of the var­
ious publics which are served by ARC Blood 
Services. The questionnaires which are at­
tached are targeted at physicians who pre­
scribe blood, the general public including 
blood donors and recipients, and third party 
payers such as Medicare/Medicaid agencies 
and insurers. We intend to modify or add to 
these questionnaires to also target hospital 
administrators and other signatores of an­
nual hospital/blood region contracts. 

Relative to these questionnaires, we would 
appreciate information or comments on the 
following: 

Decision making criteria given results of 
the survey, 1.e. what influence wm the re­
sults of the survey have on a decision wheth­
er or not to implement marker testing? 

Method of sampling and sample sizes 
Content and phrasing of questions 
Target audiences 

PURPOSE OF MEETING 

Answers to this first question are essential 
for further development of the survey. Ad­
mittedly if public opinion could determine 
that ARC implement testing, a very large 
sample would be required, whereas if the 
questionnaires are designed merely to "test 
the waters", a small screening sample would 
suffice. At this point, we really can't see too 
much value in a small, non-scient1f1cally 
projectable sample. For such a sample to be 
useful for other than field testing of an in­
strument, we would have to observe a high 
degree of unanimity or opinion. Given the 
subject matter this is unlikely. For a large 
and statistically valid and reliable sampling 
effort to be most useful, we need to be very 
spec1f1c as to how we intend to use results 
from each likely outcome of the sampling. I 
suggest that a meeting of the group plus Dr. 
Doda and Ms. Baum is in order to gain this 
spec1f1city or select another course of action. 

REPORT TO THE BOARD COMMITTEE ON 
TRANSFUSION TRANSMITTED DISEASES 

The major report of your Committee on 
Transfusion Transmitted Diseases has been 
issued as our recommendations to the Asso­
ciation. These few additional paragraphs are 
more my current views and concerns than a 
formal committee report. Nonetheless, be­
cause of my recent experiences I am anxious 
to share some thoughts with you. 
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The report that we have submitted to our 

members is, in my view, appropriate consid­
ering the data at hand. Since we met, how­
ever, an additional child with AIDS has been 
admitted to a Texas hospital. At birth the 
child had received seven transfusions, one of 
which came from a donor who now seems to 
have AIDS. This case increases the prob­
ab111ty that AIDS may be spread by blood. 
Furthermore, the CDC continues to inves­
tigate the current cases aggressively and 
may even have a few more. While I believe 
our report reacts appropriately to the data 
at hand, also believe that the most we can do 
in this situation is buy time. There is little 
doubt in my mind that additional trans­
fusion related cases and additional cases in 
patients with hemophilia will surface. 
Should this happen, we will be obliged to re­
view our current stance and probably to 
move in the same direction as the commer­
cial fractionators. By that I mean it will be 
essential for us to take some active steps to 
screen out donor populations who are at high 
risk of AIDS. For practical purposes this 
means gay males. 

The matter of arranging an appropriate 
screening program is delicate and difficult. 
We have had excellent cooperation from indi­
viduals in the gay community and our delib­
erations have been made easier by their 
knowledge and ability to help us. I have no 
doubt that they will continue to support us 
and, should we need to be more aggressive in 
this area, will help us do it in a way that is 
socially responsible. 

Blood banks that wish to sell plasma for 
further fractionation already face the need 
to do something. Perhaps our Committee 
should prepare guidelines with suggested 
wording for them to use. We are reluctant to 
do this since we do not want anything that 
we do now to be interpreted by society (or by 
legal authorities) as agreeing with the con­
cept-as yet unproven-that AIDS can be 
spread by blood. 

All in all this is a knotty problem and one 
that we will not solve easily. 

I want to make a few comments about the 
process by which our joint document devel­
oped. We spent a great deal of time and en­
ergy and did the best we could in attempting 
to reach a consensus. The difficulty was to 
get AABB,ARC, CCBC and all the other 
groups to adopt a position which was accept­
able to each other. It was impossible to have 
a small meeting; everybody wanted to at­
tend. When we got the group together we 
were able to hammer out a statement that 
pleased the attendees. Unfortunately, the 
statement had to go through several iter­
ations with our own Board and the Boards of 
the other involved organizations. In all prob­
ability these modifications resulted in a bet­
ter statement, but the process of getting 
these changes incorporated and run back and 
forth through the three organizations was 
difficult. We have had a good start at work­
ing together on this and we hope to keep it 
up. The mechanism was a little less smooth 
when it came to releasing the statements 
and the public relations that went with it. 

I hope that we are equipped psycho­
logically to continue to act together. I have 
been in contact with ARC (Dr. Katz) and 
CCBC (Dr. Menitove) and believe that the 
three of us can, together, work out whatever 
new problems may arise. We plan frequent 
conference calls to keep each other in­
formed. 

I want to comment about the Committee. 
They worked well together and I was par­
ticularly pleased with the input of advisory 
members. Having individuals who are not as-

sociated with the blood banks nor a tradi­
tional part of the blood banking community 
proved most useful to us. Their comments 
and suggestions were excellent. In a like 
manner, we were helped by participants from 
the National Gay Task Force. As we con­
tinue to react to the various challenges be­
fore us, I am sure that their help will be es­
sential. Finally, let me acknowledge the help 
from the Central Office and, in particular 
from Lorry Rose. 

No immediate end to the publicity is in 
sight and we will get continued calls for us 
to act more aggressively. We need to do 
whatever is medically correct. In addition, 
we may have to do a little more, since we are 
accused of burying our heads in the sand. We 
are not being helped by the spate of publicity 
about this illness, but will continue to react 
responsibly to whatever scientific and medi­
cal information we have. 

JOSEPH R. BOVE, 
Chairman, Committee on Transfusion 

Transmitted Diseases, American Association 
of Blood Banks. 

Mr. SPECTER. Mr. President, an­
other very important product involved 
the Bjork-Shively heart valve where 
internal company documents show the 
company was notified by the inventor 
in 1982 of the manufacturing defect, 
with the handwritten notations on the 
memo by the inventor to try to "settle 
him down," a defect which was not 
fixed for years resulting in damages to 
thousands of people who used these 
heart valves. 

Again, I ask unanimous consent that 
this corporate document be printed in 
the RECORD. 

There being no objection, the mate­
rial was ordered to be printed in the 
RECORD, as follows: 

Attn: Paul Morris. 

15242 SHILEY 64, 
March 24, 1982. 

Last night a 60 year old man, with a double 
valve (mitral and aortic valve) replacement 
performed- August 24, 1981 with 
a * * * degree, 25 mm in aorta and 31 mm in 
mitral, had rupture of the smaller strut and 
pulmonary edema. 

During the night, I re-operated the broken 
mitral valve and the * * * strut was local­
ized in the pulmonary vein. The patient has 
now woken, but has neurological seguele. 

It is evident by now that the manufacture 
of the prosthetic valve is not acceptable. The 
small strut must be made in one piece and 
much more effort and priority must be put 
on this than has been done so far. 

Your programmed conferences, in Atlanta 
and California in the end of August, are ex­
tremely ill timed-before an acceptable pro­
duction can be achieved. 

Dear friends, I am serious. 
VIKING 0 . BJORK. 

P.S. By airmail I am sending you the piece. 
HANDWRITTEN NOTES BY RECIPIENT 

* * * also suggested we go to Sweden to 
talk to Bjork. 

I'd like to avoid if possible as it won't help 
solve problem. 

Paul * * * 
Kjell called to discuss * * *. Wants us to 

call Bjork and attempt to settle him down 
and convince him we are oing everything 
possible to get the monostrut faster-I sug­
gest we use the "double side" EB Wolf meth­
od to get him valves fast! They have to be 
stronger than the welded strut on 70" cc. 

BRUCE. 

P.S. I have all employee meetings at 10 
a.m. and 11 a.m.-Please call Bjork and try 
to settle him down and convince him that we 
are doing everything possible. 

BS. 
Mr. SPECTER. Mr. President, some 

of the cases disclosed procedures which 
would result in additional safety which 
were left uncorrected for very consider­
able periods of time, and I refer now to 
an intracompany memorandum of the 
Ford Motor Co., dated September 19, 
1967, which reports: 

When properly worn, the three-point diago­
nal shoulder belt system has been dem­
onstrated to offer much greater protection 
to the vehicle occupant than does a single­
lap belt alone since it prevents injuries from 
jack-knifing. 

And in the same document: 
A properly worn three-point system clearly 

protects the occupant better than a lap-belt­
only system. 

But it was not corrected until 1987 as 
reflected in intracompany correspond­
ence of Ford. This is dated May 2, 1986: 

I believe we should consider optional rear 
seat shoulder belts for reasons described in 
the attached memo to you from Al Slechter 
as a defense against future product liability 
claims. 

These are a series of internal memos, 
Mr. President, which have come to pub­
lic light in the course of litigation and 
show that litigation of product liabil­
ity cases with the potential for puni­
tive damages is a significant factor 
leading to product safety, which I 
think has to be evaluated as we con­
sider this legislation. Further evalua­
tion of the cost benefit occurred by 
General Motors in a memo dated June 
29, 1973, where as a result of their cost 
analysis, they made a substantial 
change, showing that where there was 
concern about fatalities and damages, 
safety features were added. 

I ask unanimous consent that this 
document be printed in the RECORD. 

There being no objection, the mate­
rial was ordered to be printed in the 
RECORD, as follows: 

VALUE ANALYSIS OF AUTO FUEL FED FIRE 
RELATED FATALITIES 

Accident statistical studies indicate a 
range of 650-1,000 fatalities per year in acci­
dents with fuel fed fires where the bodies 
were burnt. There has been no real deter­
mination of the percent of these people 
which were killed by the violence of the acci­
dents rather than by fire. The condition of 
the bodies almost precludes making this de­
termination. 

Based on this statistic and making several 
assumptions, it is possible to do a value 
analysis of automotive fire related fatalities 
as they relate to General Motors. 

The following assumptions can be made: 
1. In G.M. automobiles there are a maxi­

mum of 500 fatalities per year in accidents 
with fuel fed fires where the bodies burnt. 

2. Each fatality has a value of $200,000. 
3. There are approximately 41,000,000 G.M. 

automobiles currently operating on U.S. 
highways. 

Analyzing these figures indicates that fa­
talities related to accidents with fuel fed 
fires are costing General Motors $2.40 per 
automobile in current operation. 
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500 fatalities times S200,000 per fatality di­

vided by 41,600,000 automobiles equals S2.40 
per automobile. 

This cost w111 be with us until a way of pre­
venting all cash related fuel fed fires ts de­
veloped. 

If we assume that all crash related fuel fed 
fires can be prevented commencing wt th a 
spec1f1c model year another type analysis 
can be made. 

Along with the assumptions numbered 
above the following assumptions are nec­
essary: 

1. G.M. builds approximately 5,000,000 auto­
mobiles per year. 

2. Approximately 11 % of the automobiles 
on the road are of the current model year at 
the end of that model year. 

This analysis indicates that for G.M. it 
would be worth approximately S2.20 per new 
model auto to prevent a fuel fed fire in all 
accidents. 

500 fatalities times 11 percent new model 
autos equals 55 fatalities in new model autos. 

55 fatalities times $200,000 per fatality di­
vided by 5,000,000 new model autos equals 
$2.20 per new model auto. 

This analysts must be tempered with two 
thoughts. First, it is really impossible to put 
a value on human life. This analysis tried to 
do so in an objective manner but a human fa­
tality is really beyond value, subjectively. 
Secondly, it is impossible to design an auto­
mobile where fuel fed fires can be prevented 
in all accidents unless the automobile has a 
non-flammable fuel. 

E.C. IVEY, 
Advance Design 

Mr. SPECTER. Mr. President, an­
other similar modification occurred by 
the Pitman-Hutsik Co., relating to 
boom tip contacts used on cherry pick­
ers with an analysis that a large num­
ber of accidents occurred with these 
boom tip contacts, and as a result of 
the jury awards in product liab111ty 
cases, the design was changed. 

I ask unanimous consent that the 
last item be printed in the RECORD. 

TYPICAL ACCIDENTS 

1. Boom ttp contact: Metall1c portion of 
upper boom contacted a line, and the opera­
tor touched these metal parts as well as an­
other line. 

2. Boom contact or crane contact: A non-in­
sulated boom or lower boom of an insulated 
device contacted a line, resulting in injury 
to personnel on the ground. 

3. Phase/phase contact: Operator in the 
bucket personally touched two phases or a 
phase and ground, resulting in an injury, but 
the machine carried no current. 

4. Tipovers: Machine turned over because 
of: (1) improper outrigger placement; (2) out­
rigger malfunction or breakage; (3) out­
riggers were not used; (4) driving accident; 
(5) overload; (6) et al. 

5. Controls contacted foreign object: Controls 
malfunctioned or contacted foreign object, 
forcing machine to continue to move against 
the object. 

6. Leveltng cable failures: Bucket leveling 
system broke for some reason, causing oper­
ation to fail. 

7. Boom collapse: Component in boom sys­
tem broke due to overload, poor mainte­
nance, etc., allowing the boom to collapse. 

8. Boom collision: Boom collided with per­
sonnel during operation of the machine. 
Boom coll1s1on is sometimes the result of a 
boom collapse, also. 

DISCUSSION OF PERTINENT DATA 

Electrical accidents account for 29 percent 
of the total number of accidents, but account 

for 77 percent ($21,500,000.00) of the active 
claims. 

The largest single type of electrical acci­
dent is "Boom Tip Contact." It accounts for 
40 percent of the number of electrical acci­
dents and 67 percent of the total dollar value 
of the active claims. (S18,500,000.00) Those 
electrical accidents involving metal boom 
machines usually do not lead to lawsuits and 
represent only 9 percent ($2,500,000.00) of the 
dollar value of our active claims. The same 
ts true for "Phase-Phase" contacts, which 
account for only 1.5 percent ($500,000.00) of 
the active claims. 

Contractors have fewer numbers of acci­
dents than ut111ties, but contractors have a 
higher accident rate per machine. (This 
statement may be somewhat inaccurate, be­
cause it is felt that ut111ties, in some cases, 
tend to hide some of their accidents.) 

Contractors account for 76 percent 
(S21,200,000.00) of the active claims against 
the A.B. Chance Company, while ut111ties ac­
count for only 15 percent of the active claims 
($4,300,000.00). Of the S21,200,000.00 claims 
from the contractors, Sl8,000,000.00 resulted 
from electrical accidents, Sl5,000,000.00 of 
which was attributed to "Boom Tip Con­
tact." 

There being no objection, the mate­
rial was ordered to be printed in the 
RECORD, as follows: 

COST TO IMPLEMENT TECHNICAL 
RECOMMENDATIONS 

(A) Estimated cost to design a machine 
with the following features: 

1. Insulated boom tip. 
2. Insulated lifting attachments. 
3. Boom interlock system. 
4. Tip-over warning system. 
5. Improved leveling system. 
6. Improved hydraulic control system. 
7. Improved placards. 
Estimated time: 2 years: 
Design Prototype Test, Document; 

$200,000.00. 
Tooling: Sl0,000 to $25,000.00. 
(B) Estimated Cost Increase of Machine: 

$2,000.00. 
(C) Dollar value of active lawsuits as result 

of "Boom Tip Contact": Sl8,500,000.00. 
(D) Assuming average awards paid out 

equal to 2.5 percent of total claims dollar 
value (.025 18,500,000): $462,500.00. 

CONCLUSION 

If $225,000.00 could be spent to alleviate the 
liability exposure due to "boom tip contact", 
it would appear that this expense could be 
just1f1ed. 

Mr. SPECTER. Mr. President, fi­
nally, in a confidential legal opinion on 
a matter involving the Clark Equip­
ment Co., Hancock Division, is the fol­
lowing statement. 

* * * the lack of a back-up alarm presents 
a substantial product 11ab111ty exposure to 
Clark that far exceeds any requirements of 
State safety laws or OSHA. In every case in 
which we have had an injury involving a per­
son struck by a machine, the absence of a 
back-up alarm has been very crucial. 

* * *The customer ts not in the same posi­
tion as the manufacturer and Clark must 
take all steps necessary to protect itself-

Showing the safety and precaution 
taken as a result of the 11ab111ty im­
posed in product liab111ty cases. 

I ask unanimous consent that the 
full text of that document be printed in 
the RECORD. 

There being no objection, the mate­
rial was ordered to be printed in the 
RECORD, as follows: 

BUCHANAN, Ml, 
August 29, 1974. 

CONFIDENTIAL LEGAL OPINION 

To: Phil Hoel, Hancock Division. 
I have received your memo concerning 

making back-up alarms standard on all 
scrapers. I disagree with you that the deci­
sion concerning making back-up alarms 
standard should be made by the Sales De­
partment. 

Although there are many states that do 
not require a back-up · alarm at this time, 
and, in fact, OSHA would make it optional 
since you can also provide a flagman to sig­
nal when to back up, the lack of a back-up 
alarm presents a substantial product ltabil-
1 ty exposure to Clark that far exceeds any 
requirements of state safely laws or OSHA. 
In every case in which we have had an injury 
involving a person struck by a machine, the 
absence of a back-up alarm has been very 
crucial. I must conclude that it ts a very sub­
stantial fact in the mind of any juror that if 
the machine had had a back-up alarm, the 
injury might have been prevented. This 
thought must be in the minds of the jurors 
no matter how great the evidence ts that the 
back-up alarms are not required by state 
safety laws or are not effective because the 
engine noise ts too loud. 

I think this must be an overall manage­
ment decision and should not be left to the 
Sales Department since that department 
only gives basically a reflection of what the 
customer wants. The customer is not in the 
same position as the manufacturer and Clark 
must take all steps necessary to protect it­
self, whether the customer wants it or not. 
Accordingly, I again strongly suggest that 
you consider making back-up alarms stand­
ard on all scrapers. I was informed yesterday 
by Walt Black that Benton Harbor has de­
cided to make such alarms standard on all 
loaders, and I applaud them for that deci­
sion. I would hope you could reach the same 
conclusion. 

STEVE ANDERSON, 
Assistant Counsel. 

Mr. SPECTER. Mr. President, in the 
Iowa Law Review article that I have 
referred to, there is a lengthy listing of 
protective measures which were taken 
after litigation disclosed a substantial 
problem. They have a special probative 
value in showing that when product li­
ab111ty litigation occurs, there is a 
very practical impact on safety for the 
consumers. 

For example, when the CJ-7 Jeep was 
found to have inadequate roll-over pro­
tection on the off-road vehicle, puni­
tive damages caused a safety measure 
to be taken to redesign the product and 
add a new warning. 

When the Toyota Corona was found 
to have a fuel integrity problem due to 
the placement of tanks with injuries 
and deaths, there was a redesign. 

When power lines were found to have 
uninsulated components causing elec­
trocutions, there was a multi-million­
dollar safety program. 

When there was a television manu­
facturer with tubes made of wax and 
paper which posed a fire risk, despite 
the company's knowledge of numerous 
house fires, it did not warn or redesign 
until the litigation in effect compelled 
a redesign. 

There is a long list which appears at 
pages 81 and 82 of the Iowa Law Review 
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article, which I shall not take the time 
to read now, but are worthy of special 
note, because once there is an aggra­
vating factor determined in the litiga­
tion of product liability cases, there 
are safety measures which are taken. 

Mr. President, I have taken this time 
to put into the RECORD some concrete 
cases, where the presence of liability 
and the presence of punitive damages 
has had a profound effect on influenc­
ing the conduct of the producers. I 
think these are matters which have to 
be taken into account that I have in­
cluded in the RECORD so my colleagues 
will have access to this information 
when the CONGRESSIONAL RECORD is 
printed tomorrow. That will be in 
ample time for consideration of this 
kind of material in their legislative 
judgments. 

Mr. President, I see that my col­
league, Senator DEWINE, has come to 
the floor, so I will yield the floor to 
him and also the duties involved in 
wrap-up, which I have agreed to under­
take thinking I would be the last 
speaker. 

I yield to my colleague, Senator 
DEWINE, at this time. 

Mr. DEWINE. Mr. President, I sug­
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro­
ceeded to call the roll. 

Mr. DEWINE. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DEWINE. Mr. President, I rise 
today to discuss in general terms the 
underlying product liability this Sen• 
ate has now been debating for several 
days, and to also discuss the medical 
malpractice amendment that is pend­
ing before the Senate. 

I intend to discuss tonight some of 
the concerns that I have with these 
bills, but also I hope to talk a little bit 
about some of the hopes that I have in 
regard to the things that I hope a well­
crafted bill can, in fact, achieve, and 
some improvements that we can make 
in our current legal system. 

Mr. President, I do not pretend to be 
an expert in this area. I have spent a 
considerable period of time in the last 
2 to 3 months reading, talking, and 
more importantly, listening-listening 
to business men and women, listening 
to others who have concerns about our 
current system, and some who have 
concerns about this particular bill. 

Some people, Mr. President, have 
been, I think, surprised, some amazed, 
that this Senator from Ohio did not 
automatically jump on this bill, saying 
we will approve everything in it just 
because it was labeled a "reform" piece 
of legislation. 

We do need reform. I think the ques­
tion before the Senate today, tonight, 
tomorrow, next week, will be what 

really constitutes reform? What will 
truly help the small companies, small 
manufacturers in Ohio and other 
States who are threatened by the cur­
rent system? But what reform, also, 
will we utilize that will not take away 
the victim's rights, nor will it stop the 
deterrent effect that I find to be an es­
sential part of our system today? 

I believe that we have to approach 
this debate cautiously and carefully. 
Let me first start tonight by listing a 
few reasons why I believe we do have to 
approach this very serious, very impor­
tant debate from a point of view of cau­
tion. Let us make no mistake about it, 
even the relatively narrowly drafted 
bill that was introduced, that we began 
this debate with, even if it was passed 
and nothing more-no amendment, 
none of the amendments that we have 
heard about to expand the bill-if the 
bill was passed in its original form, it 
would still constitute the most radical, 
the most dramatic change in our civil 
justice system in the history of this 
country. 

For over 200 years the tort law in this 
country, the civil justice system, has 
developed not primarily at the Federal 
level. Rather, it has been a home­
grown product. It has been developed in 
State after State-in Ohio since 1880-­
both by statute, by action taken by the 
State legislature, but also in court case 
after court case after court case. We 
have developed a fairly fine-tuned tort 
system to handle disputes between in­
dividuals, to handle tortious conduct. 

Clearly the system does not work 
perfectly. By and large it does work. 
The proposal before us is, for the first 
time, to federalize that tort system. 
The only example I can think of where 
this Congress really became involved 
in the tort law, civil justice law, was 
when Congress passed-and I think it 
was a correct decision-a bill to give 
help to the general aviation industry in 
this country. Congress acted only after 
it was clear that general aviation had 
been driven overseas. The results of 
that bill have been positive. We have 
seen jobs come back to this country. 
That industry now, instead of contract­
ing in this country, is expanding. But 
with that exception, Congress has 
never gotten into this area. 

I believe there are some very sensible 
reasons for this past reluctance on the 
part of the U.S. Congress. A simple way 
to express Congress' concern is to in­
voke the concept of Pandora's box. 
Once you open up this area of law to 
congressional interference, congres­
sional control, where does that stop? 
Where does the debate stop? 

If anyone doubts this is a legitimate 
concern, I ask them to look at some of 
the amendments that have already 
been offered or will be offered in the 
next few days. Should there be a Fed­
eral cap for lawyers' fees? What should 
be the contractual relationship be­
tween employers and employees? What 

sort of evidence should be admissible 
at trial? That is just the beginning. 

Having said this, that it is a dra­
matic change and we should proceed 
with caution, that does not necessarily 
mean we should not proceed at all. But 
what it does mean is that we should go 
into this debate with our eyes wide 
open, and we should understand what 
we are tackling, and we should under­
stand how significant a change in our 
law this will be. 

Let me next turn to another reason I 
think we, particularly in the year 1995, 
need to approach this debate with cau­
tion. There is some irony that this his­
toric Congress, a Congress which is de­
voted to thinking and talking about 
State prerogatives and States rights 
and the value of returning power to the 
people, the value of returning power to 
the States, that this Congress should 
today be debating a bill that does just 
the opposite, that really says the U.S. 
Congress in certain areas-product li­
ability, medical malpractice-will im­
pose its will, will impose a national, 
uniform standard on all the States in 
the Union. 

Merely because it is strange, again, 
Mr. President, does not mean we 
should not necessarily do it. But, 
again, I think it points up how cau­
tious we have to be as we begin this 
task. It is somewhat ironic that the 
very qualities we value, particularly 
those of us on this side of the aisle­
self-help, market forces, local as op­
posed to national authority being bet­
ter-are basically present in our cur­
rent system. But they would in fact be 
changed and be compromised by this 
legislation. 

Let me cite what to me is an inter­
esting example. We have been consider­
ing in committee a regulatory reform 
bill. One of the complaints I have heard 
from business men and women, particu­
larly small businesses, as I travel 
across Ohio, is how overregulated they 
are. I totally agree. If there is one 
thing this Congress needs to do it is to 
get the Federal Government off the 
backs of small business men and 
women. The bill we have reported out 
of our committee makes an attempt at 
doing that and I think it will improve 
the law. I think the bill as we report it 
could actually be improved. I am going 
to work to do that when it reaches the 
floor. 

But there is, again, some irony here. 
The bill that this Congress has pro­
posed to help business men and women 
get the Federal Government to back off 
and to stop overregulating puts more 
power in the hands of business men and 
women to sue the Federal Government, 
to sue the regulators. It is almost a 
self-help, self-enforcing provision. And 
the basic principle behind this bill, I 
believe, is that if you really want to 
get control of the Federal regulators, 
about the only way you can do it-you 
cannot do it by changing the law and 
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changing the regulations-the most ef­
fective and efficient way to do that is 
to open up the court system and to rely 
on business men and women to go in to 
court and sue the bureaucrats, sue the 
regulators. Again, back to some of the 
basic principles I talked a moment ago, 
self-help being one of them. 

This bill, in a sense, does move in the 
other direction. So, again, another rea­
son to be cautious. 

This bill in its various forms, depend­
ing on which amendment we look at, 
caps punitive damages. I believe we 
need to have a very, very fine bal­
ancing test as we approach this par­
ticular issue. Punitive damages have 
been with us for a long time. Punitive 
damages-let us be very plain ·about 
it-are intended to punish. There have 
been some Members who have talked 
on the floor almost in surprise that pu­
nitive damages are used to punish. 
That is what they are intended to do. 
That is what the definition of punitive 
damage is. 

But the real benefit to society in re­
gard to punitive damages is not the 
punishment inflicted on the wrongdoer. 
The real value to society is that puni­
tive damages in some cases, and in 
some very important cases, serve as a 
deterrent for some small minority of 
people in this country who put a prod­
uct into circulation and then who, in 
spite of evidence to the contrary, evi­
dence that should indicate to them 
they should either make a change in 
that product or withdraw the product 
or notify consumers, still go ahead and 
do none of the above. Punitive dam­
ages, the threat of punitive damages in 
some cases can serve as a deterrent. 

When a jury awards punitive dam­
ages in a product liability case, that 
jury may in fact be saving lives. The 
historic purpose of punitive damages is 
to punish and also to deter. Here is 
what the Supreme Court said. I quote: 

The purposes of punitive damages are to 
punish the defendant and protect the public 
by deterring the defendant and others from 
doing such wrong in the future. 

Let me read it again: 
. . . protect the public by deterring the de­

fendant and others from doing such wrong in 
the future. 

The purpose of punitive damages is 
to deter conduct that hurts people, but 
the product liability legislation we are 
considering does seek to limit the 
jury's use of that vitally important de­
terrent. Now, the real question, 
though, Mr. President, for this Senator 
at least, is what kind of cap, what dol­
lar amount will achieve the legitimate, 
desired results that the proponents of 
this bill want to achieve without really 
hurting or eliminating this deterrent 
effect? That I think is one of the key 
and most important questions that this 
Senate faces. 

Let us talk a minute about how puni­
'tive damages work in real life. A tam­
pon manufacturer received studies and 

medical reports that linked high ab­
sorbency tampon fibers to toxic shock 
syndrome. Other tampon manufactur­
ers responded to the warning by either 
altering or withdrawing their product. 
But the manufacturer in question that 
I am talking about did not do that. 
This manufacturer tried to profit from 
the disadvantage of its competitors 
and, frankly, tried to profit from the 
good works of its competitors and the 
fact that they did the right thing. This 
manufacturer advertised how effective 
this product was at a time when its 
competitors were reducing the absorb­
ency of their products because of this 
heal th warning. 

The court in this particular case 
came to the following conclusion: 

Our review of the record reveals abundant 
evidence that [they] deliberately disregarded 
studies and medical reports linking high-ab­
sorbency tampon fibers with increased risk 
of toxic shock at a time when other tampon 
manufacturers were responding to this infor­
mation by modifying or withdrawing their 
high absorbency products ... that [they] de­
liberately sought to profit from this situa­
tion by advertising . . . [And this] occurred 
in the face of [their] awareness that [their] 
product was far more absorbent than nec­
essary for its intended effectiveness. 

The jury in the case awarded $10 mil­
lion in punitive damages. The manu­
facturer then withdrew the product. 
Tragically, Mr. President, that is what 
it sometimes takes-a small minority 
of cases-to deter people. It takes pun­
ishment. It takes punitive damages. So 
I think we need to proceed very care­
fully in this area. 

The Senator from Maine has offered I 
think a very appropriate amendment. 
The Snowe amendment is an attempt 
to preserve the punitive and deterrent 
function of punitive damages while at 
the same time placing a cap, a cap that 
will, in fact, bring some predictability 
to business decisions that are made by 
manufacturers, by other business men 
and women, a cap that will achieve a 
goal of not only bringing predictability 
but allowing the manufacturer to ex­
pand and allowing them to move into 
other markets and to do things that 
will benefit the public that they would 
not be able to do but for the cap. 

Mr. President, I support the Snowe 
amendment. If for some reason this 
Senate would vote down the Snowe 
amendment and proceed to adopt the 
product liability legislation in its cur­
rent form, then I believe the punitive 
and deterrent effect of these damage 
awards could be seriously weakened. 
By basing punitive damage awards only 
on economic damages, the product li­
ability legislation does an injustice, 
the current bill does an injustice in 
those cases where the plaintiffs suffer 
only minor monetary losses but-but­
severe and other permanent harm of a 
nonmonetary kind. The Snowe amend­
ment would rectify that. That is why I 
intend to vote for it. 

That being said, I should mention 
that I do have a concern about the eq-

uity of the Snowe formula as regards 
small companies versus large compa­
nies; that while in fact this cap may be 
appropriate for the huge companies, it 
may not be appropriate in regard to 
small companies, and we may need to 
provide them more assurance and more 
protection. I am concerned that under 
this particular formula small compa­
nies are punished somewhat dispropor­
tionately. A small company may well 
be destroyed outright by a damage 
award that would serve merely as an 
appropriate deterrent to a much larger 
company. This is a concern that we 
might want to address during the 
amendment process. 

In fact, one way of looking at it was 
expressed to me by a small business­
man from Ohio several weeks ago. This 
is what he told me: A punitive award 
that might just be a serious deterrent 
to a big company might really be a 
death penalty for a smaller company. 

Let me list some other concerns that 
I do have about this bill. Earlier today 
on this floor, I offered an amendment 
concerning the civil penalties for sex 
abuse by doctors. I am sure that even 
those who strongly favor the passage of 
this bill will join me in making it clear 
that we do not want to cap damages in 
cases in which a doctor sexually abuses 
a patient. I think it would be wrong for 
this Senate, for this Congress to im­
pose a national cap and to tell each 
State in the Union to tell the juries of 
each State in the Union that there is a 
limit on the punitive damages you can 
award against a doctor once you have 
already found that doctor has sexually 
abused a patient. 

Let me talk about another area of 
concern. I intend to offer another 
amendment to preserve the right of ju­
ries to consider the financial status of 
defendants in product liability cases. 

As currently written, the product li­
ability bill would forbid juries from 
considering the assets of the corpora­
tion while considering what the proper 
punitive damages should be. This pro­
vision would drastically weaken the 
punitive and deterrent effect of damage 
awards, and that is why I will be work­
ing to amend that part of the bill. 

I can find no logical reason, Mr. 
President, why this Congress should, in 
this particular case, override the set­
tled law in virtually every State in the 
Union that does, in fact, allow a jury 
to take that into consideration. 

If the jury, in the punitive, as is their 
job, is trying to make a punishment 
and is trying to deter, then it seems to 
me it would be wrong to deny the jury 
the knowledge of exactly what assets 
that company does in fact have, be­
cause, Mr. President, if that knowledge 
is denied to the jury, the jury could err 
either way. They may assume, incor­
rectly, that a company has a lot of as­
sets and it may turn out the company 
does not have a lot of assets. And so 
when they impose that award to get 
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the company's attention, to deter fu­
ture conduct, it may not be an appro­
priate amount. It may be too much. It 
may impose an unbelievable burden on 
that company; or, on the other hand, it 
may not be enough. 

Mr. President, let me make it very 
clear. The current system is not all 
good. It is not perfect. If it were, I do 
not think we would be here today. If it 
were, I would not have heard from so 
many people that I have heard from in 
Ohio about this particular problem. 

What we are really doing, Mr. Presi­
dent, and what we should be doing, I 
think, ultimately, is a balancing test. 
That is what I think we have to do. We 
have to balance the benefits and costs 
of the current system versus the bene­
fits and costs of this bill; or, maybe a 
better way of saying it, the benefits 
and costs of the bill that we finally do, 
in fact, pass. 

Mr. President, I am concerned that 
the current system in some cases de­
ters innovation. And I think one of the 
strongest-no, I think the strongest­
argument for changing the current sys­
tem, and the strongest argument for 
imposing some caps in regard to puni­
tive damages is that the current sys­
tem does deter innovation. 

We all know and are aware, Mr. 
President, of products that have been 
kept off the market because of our cur­
rent law. We have all heard how no 
company will make an antinausea drug 
for pregnant women. I talked yesterday 
to a lawyer from a major company who 
said no one is going to do it; simply not 
going to do it. "We have the tech­
nology; we could put it on the market. 
But we are not going to take the risk. 
We are not going to accept the risk 
that we have to accept because of law­
suits." 

So if we can give some relief in this 
area, then products such as the 
antinausea drug for pregnant women 
may be able to come onto the market. 

Another example, in 1992, a company 
stopped testing a vaccine for prevent­
ing the transmission of the AIDS virus 
from an infected mother to her unborn 
child. Think of that. I have no idea, 
Mr. President, whether or not that 
product would have made it onto the 
market. I have no idea whether that 
product would have worked. But heav­
ens, the last thing in the world we 
want to do is to stop innovation in the 
research in regard to AIDS. What a 
tragedy it would be if we had the abil­
ity to move forward and to develop this 
particular vaccine that would keep 
that unborn child from being infected. 
That is another, I believe, argument 
for some change. 

Also, liability concerns have hin­
dered the development of microbicides 
used to prevent the spread of AIDS. 

Mr. President, during this debate, we 
have all heard and will continue to 
hear provisions about lawyer's fees. 
There are going to be several other 

amendments also offered. I may sup­
port some; some I may not. I am not 
too concerned about the lawyers. Law­
yers can generally take care of them­
selves. 

But, Mr. President, I think what we 
have to look at when we look at some 
of these limitations on fees is what im­
pact it will have on the market, what 
impact it will have on poor people's 
ability to get into the ball game. And 
in this case, getting into the ball game 
means getting into court. 

If some of these well-intentioned, 
well-sounding amendments do in fact 
hinder poorer people from having ac­
cess to the courthouse door, then I 
think the right thing to do would be to 
oppose them. We need to preserve ac­
cess to the courtroom for people who 
have been harmed. We should do this to 
their benefit, not for the benefit of the 
lawyers. 

Last week, Mr. President, I voted for 
an amendment that would force law­
yers to disclose their fees. I think that 
is a good idea. I voted for another 
amendment that would make sanctions 
mandatory in cases when lawyers bring 
lawsuits that are legally determined to 
be frivolous by a trial judge. I think 
that is a good idea, too. 

But I do part company with the pro­
ponents of this legislation when they 
do things that would limit the legal 
rights of indigent plaintiffs. I believe 
that that is precisely what some of 
these amendments would have the ef­
fect of doing. 

Mr. President, over the last 4 
months, I have had more than 55 meet­
ings with concerned Ohioans and oth­
ers about the faults and merits of this 
legislation. I intend, Mr. President, to 
be working over the next couple of 
days and probably weeks to improve 
the system-to improve the system, 
but also to make sure we do not aban­
don some of the extremely positive ef­
fects of the legal system we have built 
up over the last 200 years. 

Mr. President, that concludes my 
statement this evening on this issue. 

Mr. President, at this point, on be­
half of the leader, I ask unanimous 
consent that the pending amendment 
be set aside. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 616 TO AMENDMENT NO. 603 
(Purpose: To provide for uniform standards 

for the awarding of punitive damages) 
Mr. DEWINE. Mr. President, I send 

an amendment to the desk on behalf of 
Senator DODD. 

The PRESIDING OFFICER. The 
clerk will report the amendment. 

The assistant legislative clerk read 
as follows: 

The Senator from Ohio [Mr. DEWINE], for 
Mr. DoDD, proposes an amendment numbered 
616 to amendment No. 603. 

Mr. DEWINE. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
Strike section 15 of the amendment and 

insert the following new section: 
SEC. 15. UNIFORM STANDARDS FOR AWARD OF 

PUNITIVE DAMAGES. 
(a) GENERAL RULE.-Notwithstanding any 

other provision of law, punitive damages 
may, to the extent permitted by applicable 
State law, be awarded against a defendant in 
an action that is subject to this Act if the 
claimant establishes by clear and convincing 
evidence that the harm that is the subject of 
the action was the result of conduct that was 
carried out by the defendant with a con­
scious, flagrant indifference to the safety of 
others. 

(b) BIFURCATION AND JUDICIAL DETERMINA­
TION.-

(1) IN GENERAL.-Notwithstanding any 
other provision of law, in an action that is 
subject to this Act in which punitive dam­
ages are sought, the trier of fact shall deter­
mine, concurrent with all other issues pre­
sented, whether such damages shall be al­
lowed. If such damages are allowed, a sepa­
rate proceeding shall be conducted by the 
court to determine the amount of such dam­
ages to be awarded. 

(2) ADMISSIBLE EVIDENCE.-
(A) INADMISSIBILITY OF EVIDENCE RELATIVE 

ONLY TO A CLAIM OF PUNITIVE DAMAGES IN A 
BIFURCATED PROCEEDING.-N otwi thstand1ng 
any other provision of law, in any proceeding 
to determine whether the claimant in an ac­
tion that is subject to this Act may be 
awarded compensatory damages and punitive 
damages, evidence of the defendant's finan­
cial condition and other evidence bearing on 
the amount of punitive damages shall not be 
admissible unless the evidence is admissible 
for a purpose other than for determining the 
amount of punitive damages. 

(B) PROCEEDING WITH RESPECT TO PUNITIVE 
DAMAGES.-Evidence that is admissible in a 
separate proceeding conducted under para­
graph (1) shall include evidence that bears on 
the factors listed in paragraph (3). 

(3) FACTORS.-Notwithstanding any other 
provision of law, in determining the amount 
of punitive damages awarded in an action 
that is subject to this Act, the court shall 
consider the following factors: 

(A) The likelihood that serious harm would 
arise from the misconduct of the defendant 
in question. 

(B) The degree of the awareness of the de­
fendant in question of that likelihood. 

(C) The prof1tab111ty of the misconduct to 
the defendant in question. 

(D) The duration of the misconduct and 
any concealment of the conduct by the de­
fendant in question. 

(E) The attitude and conduct of the defend­
ant in question upon the discovery of the 
misconduct and whether the misconduct has 
terminated. 

(F) The financial condition of the defend­
ant in question. 

(G) The total effect of other punishment 
imposed or likely to be imposed upon the de­
fendant in question as a result of the mis­
conduct, including any awards of punitive or 
exemplary damages to persons similarly sit­
uated to the claimant and the severity of 
criminal penalties to which the defendant in 
question has been or is likely to be sub­
jected. 

(H) Any other factor that the court deter­
mines to be appropriate. 

(4) REASONS FOR SETTING AWARD AMOUNT.­
(A) IN GENERAL.-Notwithstanding any 

other provision of law, with respect to an 
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award of punitive damages in an action that 
is subject to this Act, in findings of fact and 
conclusions of law issued by the court, the 
court shall clearly state the reasons of the 
court for setting the amount of the award. 
The statements referred to in the preceding 
sentence shall demonstrate the consider­
ation of the factors listed in subparagraphs 
(A) through (G) of paragraph (3). If the court 
considers a factor under subparagraph (H) of 
paragraph (3), the court shall state the effect 
of the consideration of the factor on setting 
the amount of the award. 

(B) REVIEW OF DETERMINATION OF AWARD 
AMOUNT.-The determination of the amount 
of the award shall only be reviewed by a 
court as a factual finding and shall not be 
set aside by a court unless the court deter­
mines that the amount of the award is clear­
ly erroneous. 

Mr. DEWINE. Mr. President, I have 
only offered this amendment for Sen­
ator DODD so that it would qualify 
under the consent agreement, in that 
Senator DODD, at this point, is unable 
to be on the floor. 

MORNING BUSINESS 
Mr. DEWINE. Mr. President, I ask 

unanimous consent that there now be a 
period for the transaction of morning 
business, with Senators permitted to 
speak for up to 5 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

MEASURES PLACED ON THE 
CALENDAR 

The following bill was read the sec­
ond time and placed on the calendar: 

S. 735. A bill to prevent and punish acts of 
terrorism, and for other purposes. 

EXECUTIVE AND OTHER 
COMMUNICATIONS 

The following communications were 
laid before the Senate, together with 
accompanying papers, reports, and doc­
uments, which were referred as indi­
cated: 

EC-746. A communication from the Assist­
ant Secretary of Defense (Economic Secu­
rity), transmitting, pursuant to law, the re­
port on the Metric Transition Program; to 
the Committee on Commerce, Science, and 
Transportation. 

EC-747. A communication from the Sec­
retary of Transportation, transmitting, a 
draft proposed legislation entitled "The 
Commercial Space Launch Act Amendments 
of 1995"; to the Committee on Commerce, 
Science, and Transportation. 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu­
tions were introduced, read the first 
and second time by unanimous con­
sent, and referred as indicated: 

By Mr. THOMAS (for himself, Mr. MUR­
KOWSKI, Mr. HELMS, Mr. LAUTENBERG, 
Mr. GRAMS, and Mr. CRAIG): 

S. 738. A bill to amend the Helium Act to 
prohibit the Bureau of Mines from refining 

helium and selllng refined helium, to dispose 
of the United States helium reserve, and for 
other purposes; to the Committee on Energy 
and Natural Resources. 

By Mr. PACKWOOD: 
S. 739. A bill to authorize the Secretary of 

Transportation to issue a certlflcate of docu­
mentation with appropriate endorsement for 
employment in the coastwise trade for the 
vessel SISU, and for other purposes; to the 
Committee on Commerce, Science, and 
Transportation. 

By Mr. HATCH: 
S. 740. A bill for the relief of Inslaw, Inc., 

and William A. Hamilton and Nancy Burke 
Hamilton; to the Committee on the Judici­
ary. 

By Mr. PRESSLER: 
S. 741. A bill to require the Army Corps of 

Engineers to take such actions as are nec­
essary to obtain and maintain a speclfied 
maximum high water level in Lake Traverse, 
South Dakota and Minnesota, and for other 
purposes; to the Committee on Environment 
and Public Works. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. THOMAS (for himself, Mr. 
MURKOWSKI, Mr. HELMS, Mr. 
LAUTENBERG, Mr. GRAMS, and 
Mr. CRAIG): 

S. 738. A bill to amend the Helium . 
Act to prohibit the Bureau of Mines 
from refining helium and selling re­
fined helium, to dispose of the U.S. he­
lium reserve, and for other purposes; to 
the Committee on Energy and Natural 
Resources. 

HELIUM ACT AMENDMENTS 
Mr. THOMAS. Mr. President, I rise 

today to offer legislation that would 
reform the Federal helium program 
and the helium refining and marketing 
aspirations of the U.S. Bureau of 
Mines. 

Mr. President, we are in the process, 
I think happily, to be reforming Gov­
ernment, to be changing some of the 
things that have gone on for a very 
long time, which is a tendency of the 
Federal Government. Things that 
started for good reason and with meri­
torious purpose, as time goes by, often 
change. 

I think everyone admits it becomes 
very difficult that despite the changing 
conditions, programs seem to continue. 
I understand that. They start with a 
purpose. Often the remnants of that 
purpose at least remains, and of course, 
there is always a constituency built 
around that activity; in this case, an 
economic one. I understand that as 
well. 

However, the more important thing 
is that we do have a chance to change, 
indeed, a responsibility to change. If 
there is anything, it seems to me, that 
this Congress is about, wh~t this elec­
tion was about in November, it is to 
really finally make some of the alter­
ations in Government that need to be 
made, try to deal with some of the 
things that do not contribute to the 
well-being of this country and contrib-

ute to the well-being of this Govern­
ment so that those resources being 
used in that manner can be shifted and 
changed to something more useful, to 
do something that is appropriate for 
this Government to be doing. 

I think the Federal helium program, 
Mr. President, is one of those activi­
ties. This helium recovery program 
began in 1925. At that time, helium 
conservation was deemed to be a mat­
ter of national security. At that time, 
I think, people saw the future of de­
fense, the future of aviation, as being 
lighter-than-air-machinery of that 
kind, and there was no private helium 
industry that existed. 

Today, on the contrary, the private 
sector has a thriving helium industry 
that produces 90 percent of the world's 
helium demand and supplies it. There 
are 11 privately owned plants through­
out the country, modern plants, as op­
posed to the Government plant, which 
is some 50 years old. · 

A private company can deliver he­
lium cheaper, better, and more effi­
ciently than the Federal Government. 
Unfortunately, the Federal Govern­
ment continues to process helium in a 
burdensome and outdated fashion. The 
program was designed for the 1920's and 
certainly is failing in the 1990's. Not 
only has the program been inefficient, 
but it has cost millions of dollars each 
year. 

Beginning in 1960, the Federal Gov­
ernment contracted with private com­
panies to supply helium to the Bureau 
of Mines. To finance these purchases, 
the Bureau borrowed $252 million from 
the Treasury. Although it was planned 
that future sales would cover the costs 
of this loan, this has not occurred. The 
agency has paid back the loan, and it 
continues to accumulate. Today the 
Bureau of Mines owes the Treasury 
roughly $1.3 billion on the loan. 

The legislation that I am introduc­
ing, along with several cosponsors, in­
cluding the chairman of the committee 
and the chairman of the subcommittee, 
would end the Federal helium program 
within 1 year. Then, importantly, .it 
would phase out the sale of the Federal 
crude helium reserve. I think it is very 
important that we do phase it out over 
a period of time so that this private­
sector industry that has developed will 
not be demolished by simply dumping 
all this surplus supply on the market. 
It would end the program and the Fed­
eral Government's direct competition 
with the privat~ sector. 

The Congressional Budget Office esti­
mates that this bill will save American 
taxpayers approximately $7 million an­
nually, between $26 and $36 million 
over 5 years. The measure would allow 
the Bureau of Mines to contract with 
the private sector for services to pur­
chase and distribute crude helium. 
There is some requirement in the Gov­
ernment for it. NASA is a customer, as 
well as the Department of Energy. It 
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would be provided by the private sec­
tor. 

Most importantly; this legislation 
phases out the sale of the official he­
lium stockpile over several years and 
requires that all of these reserves be 
disposed of by the year 2015. This would 
allow the helium fields to be probably 
close to depleted, the ones that cur­
rently are there. It would ensure that 
when the stockpile is sold, the return 
to the Treasury would be at a level 
that makes this a valuable asset. If it 
were dumped immediately, it would 
not be valuable. The taxpayers would 
lose a considerable amount of asset 
value. 

Mr. President, we are faced, of 
course, with some most difficult times 
on the budget. We are faced with seek­
ing to balance this budget over 6 or 7 
years. I think it is an imperative that 
we do that. 

We are faced, as well, with programs 
that we do want to continue to provide 
services. We do want to help people 
who are in need. We do want to help 
them get back into the workplace. We 
do want Medicare to continue to pro­
vide those benefits. 

Frankly, if we do not do something, 
none of those things will happen. it is 
not a question of whether we make 
some changes; it is a question of what 
changes we make and how soon we can 
make them. 

Somehow, there has been kind of a 
presumption developed by our friends 
on the other side and by the adminis­
tration that these programs are simply 
designed to take away benefits and 
that we should not do that, we ought to 
continue doing what we have been 
doing. 

Let me say that that is not one of the 
choices. If we continue to do what we 
have been doing with the revenue we 
have, by the year 2010 we will be able 
to afford only the entitlements and in­
terest on the debt. None of the other 
discretionary spending will be able to 
be provided. 

We have talked about this in the 
past, Mr. President. There was consid­
erable discussion last year when I was 
in the House Interior Committee. I 
think there is general acceptance to 
the notion, but we did not get it done. 
Now it is time to take action to shut 
down the Federal helium program, and 
I hope the Senate will take swift action 
on this bill so that we can begin to end 
this wasteful and inefficient and unnec­
essary Federal program. 

By Mr. HATCH: 
S. 740. A bill for the relief of Inslaw, 

Inc., and William A. Hamilton and 
Nancy Burke Hamilton; to the Com­
mittee on the Judiciary. 

INSLAW PRIVATE RELIEF ACT 

Mr. HATCH. Mr. President, today I 
am introducing two pieces of legisla­
tion regarding the matter of Inslaw, 
Inc. 

Inslaw sold the Department of Jus­
tice a software program it alleges was 
improperly shared with other Federal 
agencies. In 1986, Inslaw sued the De­
partment and was awarded a judgment. 
An appellate court, however, reversed 
the case some years later on technical 
grounds. Considerable controversy has 
surrounded the merits of Inslaw's 
claim ever since. Referring this matter 
to the Court of Claims is thus the best 
way to settle this matter once and for 
all. 

It is to accomplish that referral that 
I am introducing these two pieces of 
legislation. The first is a bill to provide 
the compensation due, if any, to 
Inslaw. The second is a resolution, re­
ferring the Inslaw matter, including 
the bill just described, to the United 
States Court of Federal Claims for a 
hearing to determine whether the Unit­
ed States owes the company compensa­
tion for providi~g computer software 
and services to the Department of Jus­
tice. 

The Senate considered this matter 
favorably several months ago. On Octo­
ber 6, 1994, we adopted a similar resolu­
tion by unanimous consent in the form 
of a free-standing amendment to the 
Process Patent Protection Act of 1994. 
Pursuant to the legislation establish­
ing the Court of Federal Claims, either 
House of Congress may refer a matter 
to the court. Unfortunately, because 
the House of Representatives failed to 
take action on the patent bill last Oc­
tober, and the Inslaw amendment was 
attached to that piece of legislation, 
the status of the amendment was left 
in doubt. 

As the matter was never properly re­
ferred to the court, I believe the best 
way to proceed is for the Senate to re­
peat the action it took in the Inslaw 
matter last October. 

There is, in closing, a point I believe 
that deserves special emphasis. This 
legislation simply refers the Inslaw 
case to the Court of Claims to hear, de­
termine, and render conclusions that 
are sufficient to inform the Congress of 
the amount, if any, due to Inslaw for 
furnishing its computer services to the 
Department of Justice. This legislation 
does not obligate Congress to com- · 
pensate Inslaw. It is deficit neutral, be­
cause the final decision to satisfy any 
judgment rendered will rest with Con­
gress, not with the Court of Claims. 
Congress, and Congress alone, will de­
cide how much to pay, if any, should 
the court recommend that compensa­
tion is owed. I believe this is the fair 
and appropriate thing to do. 

By Mr. PRESSLER: 
S. 741. A bill to require the Army 

Corps of Engineers to take such actions 
as are necessary to obtain and main­
tain a specified maximum high water 
level in Lake Traverse, South Dakota 
and Minnesota, and for other purposes; 
to the Committee on Environment and 
Public Works. 

LAKE TRAVERSE RELIEF ACT 

Mr. PRESSLER. Mr. President, 
today I am introducing a bill to correct 
a serious problem in South Dakota 
that has resulted in severe flooding 
along the shores of Lake Traverse. 
Lake Traverse is located in the far 
northeast corner of South Dakota and 
in parts of western Minnesota. In fact, 
the boundary line between South Da­
kota and Minnesota cuts through the 
middle of the lake. 

There is very interesting history con­
nected with Lake Traverse. Lake Tra­
verse is the beginning of the Red 
River-the only major North American 
river that flows north. This river even­
tually enters Hudson Bay and flows 
through Wahpeton, Fargo, Grand 
Forks, and Winnipeg. Historical 
records show this lake was an impor­
tant avenue in the transportation of 
United States grain to destinations as 
far away as Belgium. 

On Lake Traverse, the U.S. Army 
Corps of Engineers maintains and oper­
ates White Rock Dam and structures at 
interstate bridge. Both these sites are 
located east of Rosholt, SD. Operations 
to date have been devastating. 

Lake Traverse is facing a major dis­
aster due to high water levels. Shore­
lines have been destroyed. Some small 
businesses are facing financial jeop­
ardy. Farmland is being lost. Homes, 
cottages, and other structures are 
being destroyed. And if that is not 
enough, subsequent erosion is wreaking 
havoc on the local land. Thousands of 
trees are under water and dying. 

Something must be done. Taxpayers 
should not be required to pay taxes on 
land that is under water and useless. 

According to the U.S. Army Corps of 
Engineers, congressional approval is 
needed before the corps can take steps 
to correct the high water level and ero­
sion problems. The corps is managing 
the lake with arcane rules that are half 
a century old. That is unacceptable. 
My bill would give the corps the nec­
essary authority to better manage 
water release at Lake Traverse and 
control erosion. 

The answer, in the form of legislation 
I am introducing today, is simple: It 
would direct the U.S. Army Corps of 
Engineers to obtain and maintain a 
high water level at Lake Traverse not 
to exceed 977 (MSL). In other words, 
this legislation would provide the nec­
essary authority for the U.S. Army 
Corps of Engineers to solve the prob­
lems surrounding Lake Traverse. 

There is strong public support for 
this action. Just last week, I held a 
meeting at the Circle K Resort, which 
is located on the South Dakota side of 
Lake Traverse. More than 250 people 
were in attendance. This turnout clear­
ly indicates that South Dakotans be­
lieve something needs to be done. The 
bill I am introducing today would 
achieve their goal. 

Mr. President, I ask unanimous con­
sent that material related to the Lake 
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Traverse flooding be inserted into the 
RECORD. 

I urge my colleagues from Sou th Da­
kota and Minnesota to review this leg­
islation. We must solve this problem. I 
urge their support and the support of 
the entire Senate. 

There being no objection, the mate­
rial was ordered to be printed in the 
RECORD, as follows: 

[From the Rosholt Review, Apr. 26, 1995) 
PRESSLER SEEKING CONGRESSIONAL ACTION ON 

TRAVERSE SITUATION 
(By Kathleen Cook) 

Emotions were almost as hard to control 
as rising waters on Lake Traverse at a public 
meeting Thursday night. 

More than 250 persons crowded into Circle 
K Resort to voice concerns about high water, 
property damage and shoreline erosion at 
the meeting arranged by South Dakota Sen. 
Larry Pressler and staff. 

Pressler couldn't attend, but he acted 
quickly on his staffs report of overwhelming 
public sentiment. 

"According to the U.S. Army Corps of En­
gineers, they need Congressional approval 
before they can take steps to correct the 
high water level and erosion problems," he 
said Friday. 

The Corps is managing the lake with rules 
that applied to its condition half a century 
ago, and "that is unacceptable," Pressler 
said. 

"I am preparing legislation that would 
give the Corps the necessary authority to 
better manage water release at Lake Tra­
verse and to control erosion," Pressler said. 

At Pressler's invitation, representatives of 
the St. Paul District of the U.S. Corps of En­
gineers attended Thursday's showdown with 
property owners, area farmers and sports­
men, and others who simply have sentimen­
tal ties to the lake. 

Also present were representatives of South 
Dakota Sen. Tom Daschle and Rep. Tim 
Johnson and Minnesota Sen. Paul Wellstone. 

"Currently, landowners are paying taxes 
on land that is under water and not of any 
use. Approval of my legislation would change 
that. I will work with my colleagues from 
South Dakota, Minnesota and North Dakota 
to correct this problem quickly," Pressler 
said. 

Lake Traverse, bisected by the .border of 
South Dakota and Minnesota, is located at 
the headwaters of the Red River, the only 
major river that flows north in North Amer­
ica, and eventually drains into the Hudson 
Bay. 

Less than 100 years ago, Lake Traverse was 
a major transportation link for South Da­
kota agricultural products, Pressler learned 
after about 100 persons pressed him earlier 
this month to help them address problems. 

Cottonwood Point Resort owner Mike 
Brody, who led the local effort and who 
served as moderator Thursday night, 
summed it up. Citing historic, cultural, rec­
reational and economic value of Lake Tra­
verse, he said, "We would like to see it con­
tinue to flourish. We feel the present man­
agement of the lake will destroy this treas­
ure." 

Brody added, "Tempers are strained, which 
is understandable. But we are not here to at­
tack or belittle. We are asking cooperation 
of all parties." 

He presented an aerial video taken around 
the lake April 8. Many trees along the shore­
line are dying; some of them have been under 
water for about three years. Rainbow Island, 

normally a peninsula, really is an island 
now. Many miles of shoreline are gouged or 
washed away with erosion. Silt appears to 
flow freely into the lake in some spots. 

"When work was completed on these dams 
(White Rock and Reservation) years ago, 
were they engineered to hold this water 
back?'' Brody asked. 

The dams were intended to control "an 
event" about every 30 years, according to the 
Corps. 

Edward Eaton, water control chief for the 
St. Paul District of the Corps, said water 
level has exceeded elevation 981 feet only 
once in 43 years. 

Lake Traverse rose to 980.3 feet above sea 
level April !, the third highest level recorded 
at the reservoir since it became operational 
in 1940. The pool reached 980. 75 in 1952 and 
980. 71 in 1986, according to Corps informa­
tion. 

Todd Johnston of the Lake Traverse Asso­
ciation pointed out that within recent weeks 
he believes the water was at least in the 980 
range with 40 to 50 mile per hour winds at 
times, creating two- to three-feet rolling 
waves. "Was the dam constructed to take 
that kind of pounding?" 

The pool was set at 981 to allow for a cou­
ple of feet of wave action, Eaton said. 

Eaton then referred to excerpts from a bro­
chure created after a public meeting con­
cerning Traverse flooding in 1986. 

At that time, Corps personnel explained in 
the Reservation pool, located between 
Browns Valley and Reservation Highway, the 
government bought permanent flowage 
rights for lands lying below elevation 977 
mean sea level. Elevation 977 is the summer 
conservation pool for the Reservation pool. 

The government also acquired the right to 
intermittently overflow those lands between 
the taking line and the summer conservation 
pool to temporarily store flood water. The 
flowage easement means Lake Traverse can 
permanently flood the surrounding land up 
to the taking line at approximately ele­
vation 983. 

"Property owners have cabins with flowage 
easements. We went through this whole 
thing after the flood of 1986. The purpose 
isn't to hold water down but to implement 
spring drawdown. We don't make releases 
over winter because of poor quality of water. 
We wait as close to spring as possible. This 
year a 1.2 foot drawdown would have made 
the lake about three-fourths foot higher 
than it is now," the Corps spokesman said. 

Basically, the St. Paul District representa­
tives relied on answers to questions from the 
1986 meeting to deal with problems experi­
enced by property owners in varying degrees 
over the past three years-less than a dec­
ade-far from a single "event" occurring 
every 30 years. 

One local resident, John Nelson, wondered 
if the government controls the lake in such 
a way that Wahpeton-Breckenridge can re­
lease sewage. 

Until then, the crowd was quiet, but in 
their exuberant support of Nelson's question, 
they even interrupted Brody. 

Water treatment in cities downstream of 
Fargo-Moorhead isn't directly related to 
flood control, Eaton said. "We don't make 
releases for waste dissolution." 

Brody then asked the Corps staff to define 
intermittent, since it seemed to him govern­
ment flowage easements for "intermittent" 
flooding were "steady" instead, at least the 
last three years. 

At that point, Corps spokesmen repeated 
they had the right to flood, acquired through 
easements in the early 1940s and on record in 
the Roberts County Courthouse. 

But several property owners said they pur­
chased lake land with no knowledge of the 
easements. 

It is the responsibility of the property 
buyer to learn what terms, such as "metes 
and bounds," mean, to make sure they have 
abstracts examined and updated and to read 
their deeds and other real estate papers. 

"You're stuck if you didn't have your ab­
stract examined," said Roberts County Com­
missioner Art Johnson. 

Brody asked 1f the Corps would be willing 
to work with local agencies to establish re­
taining pools. 

"We don't believe there is a serious sedi­
mentation problem in the ~ake," said Eaton. 

That remark put local folks over the edge, 
drawing loud disagreement. 

Moments later, the crowd broke out in ap­
plause when Brody said if the Corps isn't au­
thorized to make changes without Congres­
sional action, then he wanted to pursue Con­
gressional intervention. 

He then opened the meeting to comments 
from the floor. 

"We've got to go through all these hoops 
for our property. Somebody's got to be liable 
for what I've lost, because I'm still paying 
taxes on property that is gone, washed 
away," said one spectator. 

The Corps had made no effort to retain 
shoreline, added another property owner. 

Back when the Corps' policies regarding 
Lake Traverse were established, "environ­
ment wasn't so important. Now two islands 
are completely gone, trees are gone, the rest 
of the islands are completely gone, trees are 
gone, the rest of the islands are going . . . " 
said one longtime property owner. 

"What's going to be done?" asked another. 
Eaton said choices were offered after the 

1986 flood: Restore property to its condition 
before the high water and accept the risk 
that there may be high water again, or flood­
proof property so that when the lake gets 
above 977 elevation, property won't be dam­
aged as severely. 

Roberts County Commissioner Lavonne 
Ringsaker wondered it the Corps has money 
for dredging. Eaton said no. 

Another spectator remarked, "Water 
seems to be held longer these days, and the 
soil can't absorb it after a number of very 
wet years." 

"What's the magic of 981?" asked another. 
Gordon Heitzman, a water control special­

ist with the Corps, answered, "The bowl is 
only so big; it's for the safety of the dam." 

Asked for some specific dates regarding es­
tablishment of Lake Traverse policy, 
Heitzman became flippant-saying he was 
still in school back then and wouldn't know. 
He insinuated information sent ahead of the 
meeting should have provided answers to 
some of the questions being tossed out. 

That, and just so much technical jargon, 
made Brody lose his composure. 

"I'm not a professor, I'm a resort owner!" 
he said, exhibiting a thick catalog of Corps 
facts, figures and policies, which he received 
when he requested advance information. 

"You called Friday (April 14) and asked for 
data. You didn't tell me your problems. I 
would like the same courtesy," Heitzman 
said. Heitzman later apologized. 

[From Watertown Public Opinion, Apr. 11, 
1995) 

TRAVERSE RESIDENT BLAME CORPS FOR 
WATER WOES 

(By Wayne Specht) 
LAKE TRAVERSE-Rising water along 

sprawling Lake Traverse is inundating the 
economic and retirement dreams of Mike 
Brody and Ron Spencer. 
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Both men say it's the fault of the U.S. 

Army Corps of Engineers. 
Last week, the Corps opened pen gates on 

the White Rock Dam at the northern reaches 
of Lake Traverse to relieve build-up of water 
delivered by Minnesota's Mustinka River. 

That caused waters along Traverse shore­
lines to rise inundating some farm buildings, 
boat houses and vacation cabins built 40 
years ago during drier weather cycles than 
what have been seen in the last several 
years. 

Brody bought the 14-acre Cottonwood 
Point Resort, three rental cabins and a larg­
er building housing a bar, three years ago. 

For a time this week, his property was iso­
lated as Traverse waters covered the only ac­
cess road to the modest resort. Brody's park­
ing lot is under several feet of water and he 
lost a line of trees he planted recently. 

Because his septic tanks have been over­
taken by lake waters, his sump pump motors 
have burned out, too, and reservations 
booked for cabins later this month may have 
to be canceled. 

"This is the third consecutive year this 
has happened, and it's because of the Corp's 
inept water management practices over the 
years," says Brody, who estimates 10 of his 
14 acres are now underwater. He had to haul 
in fill material to restore the access road so 
he could reach his property and says it will 
cost him $1,000 to blade his property when 
the water recedes. 

One mile south of Brodie, Spencer had to 
purchase $210 worth of fill material to build 
a dike around his home to keep lake waters 
outside. 

"I live on my military retirement checks 
and I won't be able to meet my bills this 
month because I had to buy the fill mate­
rial." 

Spencer is not a happy camper either. 
As he neared the end of a 24-year Air Force 

career, Spencer thought it would be a won­
derful idea to purchase the property where, 
as a child, he accompanied his parents to 
enjoy summertime swimming, fishing and 
carefree hours on the same swing that re­
mains on the site today. 

"It was my dram come true when I pur­
chased the property last October," Spencer 
says. "But 1f I had the chance, I would sell 
the property tomorrow. I got took." 

That's because unlike Brody, who was told 
by local residents of Traverse flooding that 
threatened lakeshore structures every 10 or 
15 years, owners who sold Spencer his nearly 
three acres, never let on about seasonal 
flooding. 

When the water rose, Brody and Spencer 
went scurrying for land abstracts where they 
learned the Corps of Engineers purchased 
land around the perimeter of the lake that 
would be covered by water in wet years. 

"We also purchased flowage easements 
around the lake covering areas that would be 
covered by water back in 1942 when the 
White Rock Dam and Reservation Dam 
across the lake were completed,'' explained 
Corps of Engineers Public Affairs spokes­
man, Ken Gardner. 

Brody says his abstract shows the federal 
government obtained easements rights for 
977 feet above sea level in 1942. 

"Today (Thursday) I found an affidavit on 
file in the .Roberts County Courthouse from 
Col. Joseph Briggs, St. Paul district engi­
neer, dated 1987 placing on public record the 
right of the federal government to intermit­
tently raise lake levels to 983 feet. Aren't 
they required to tell landowners?" 

During dry cycles, these figures are of no 
concern to lake residents as Corps manage-

ment of water outflow from the two dams 
keeps reservoir levels behind the White Rock 
Dam at between 976 and 977 feet. 

''However the dams were built for flood 
control for the cities of Wahpeton and 
Breckenridge which sit on the Boyd de Sioux 
River," Gardner said. "When flood stage 
reaches 10 feet in either location, we shut 
the dam down tight to zero outflow." 

That was the case twice during March 
when the inflow to Lake Traverse was dou­
bling every 24 hours, Gardner noted, and 
some minor flooding struck Wahpeton. 

This morning (Thursday) outflow from the 
White Rock Dam was 1,100 cubic feet per sec­
ond, the maximum outflow says Corps re­
source manager for the Lake Traverse 
project Dave Solberg. 

Solberg says the outflow has been holding 
steady and barring unforeseen heavy rain­
fall, he says Lake Traverse waters should be 
back to normal levels by June 15 given good 
evaporation conditions. 

Gardner and Solberg both say the problem 
for residents like Spencer and Brody is prop­
erties they bought were built during the 
1950s within the federal easements and are 
subject to periodic flooding, especially dur­
ing the past three very wet years. 

"I wasn't asking the Corps to bend over for 
me," Brody says, "but Solberg told me I 
shouldn't have purchased my property. What 
kind of compassion is that?" 

Brody and Spencer says the larger problem 
is federal government enticements to farm­
ers for the last 60 years that rewarded them 
for draining sloughs thus eliminating natu­
ral drainage areas. 

ADDITIONAL COSPONSORS 
s. 3 

At the request of Mr. DOLE, the name 
of the Senator from Virginia [Mr. WAR­
NER] was added as a cosponsor of S. 3, 
a bill to control crime, and for other 
purposes. 

s. 12 

At the request of Mr. BREAUX, the 
name of the Senator from Virginia [Mr. 
RoBB] was added as a cosponsor of S. 
12, a bill to amend the Internal Reve­
nue Code of 1986 to encourage savings 
and investment through individual re­
tirement accounts, and for other pur­
poses. 

s. 38 

At the request of Mr. HATCH, the 
name of the Senator from Virginia [Mr. 
WARNER] was added as a cosponsor of S. 
38, a bill to amend the Violent Crime 
Control and Law Enforcement Act of 
1994, and for other purposes. 

s. 105 

At the request of Mr. DASCHLE, the 
name of the Senator from South Da­
kota [Mr. PRESSLER] was added as a co­
sponsor of S. 105, a bill to amend the 
Internal Revenue Code of 1986 to pro­
vide that certain cash rentals of farm­
land will not cause recapture of special 
estate tax valuation. 

S.234 

At the request of Mr. CAMPBELL, the 
name of the Senator from Alaska [Mr. 
STEVENS] was added as a cosponsor of 
S. 234, a bill to amend title 23, United 
States Code, to exempt a State from 

certain penalties for failing to meet re­
quirements relating to motorcycle hel­
met laws if the State has in effect a 
motorcycle safety program, and to 
delay the effective date of certain pen­
alties for States that fail to meet cer­
tain requirements for motorcycle safe­
ty laws, and for other purposes. 

S.304 
At the request of Mr. SANTORUM, the 

name of the Senator from Mississippi 
[Mr. COCHRAN] was added as a cospon­
sor of S. 304, a bill to amend the Inter­
nal Revenue Code of 1986 to repeal the 
transportation fuels tax applicable to 
commercial aviation. 

s. 351 

At the request of Mr. HATCH, the 
name of the . Senator from Washington 
[Mr. GoRTON] was added as a cosponsor 
of S. 351, a bill to amend the Internal 
Revenue Code of 1986 to make perma­
nent the credit for increasing research 
activities. 

S.354 

At the request of Mr. BREAUX, the 
name of the Senator from Ohio [Mr. 
GLENN] was added as a cosponsor of S. 
354, a bill to amend the Internal Reve­
nue Code of 1986 to provide tax incen­
tives to encourage the preservation of 
low-income housing. 

At the request of Mr. BREAUX, the 
name of the Senator from Mississippi 
[Mr. COCHRAN] was withdrawn as a co­
sponsor of S. 354, supra. 

S.358 

At the request of Mr. HEFLIN, the 
name of the Senator from Alaska [Mr. 
STEVENS] was added as a cosponsor of 
S. 358, a bill to amend the Internal 
Revenue Code of 1986 to provide for an 
excise tax exemption for certain emer­
gency medical transportation by air 
ambulance. 

s. 463 

At the request of Mr. BREAUX, the 
name of the Senator from Louisiana 
[Mr. JOHNSTON] was added as a cospon­
sor of S. 463, a bill to amend title 28, 
United States Code, with respect to the 
treatment of certain transportation 
and subsistence expenses of retired 
judges. 

s. 476 
At the request of Mr. NICKLES, the 

name of the Senator from Indiana [Mr. 
LUGAR] was added as a cosponsor of S. 
476, a bill to amend title 23, United 
States Code, to eliminate the national 
maximum speed limit, and for other 
purposes. 

s. 524 

At the request of Mr. WELLSTONE, the 
name of the Senator from Illinois [Ms. 
MOSELEY-BRAUN] was added as a co­
sponsor of S. 524, a bill to prohibit in­
surers from denying heal th insurance 
coverage, benefits, or varying pre­
miums based on the status of an indi­
vidual as a victim of domestic violence 
and for other purposes. 

S.548 
At the request of Mr. RoCKEFELLER, 

the name of the Senator from Delaware 
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[Mr. BID EN] was added as a cosponsor of 
S. 548, a bill to provide quality stand­
ards for mammograms performed by 
the Department of Veterans Affairs. 

s. 615 

At the request of Mr. AKAKA, the 
names of the Senator from Oklahoma 
[Mr. !NHOFE], and the Senator from 
Wisconsin [Mr. KOHL] were added as co­
sponsors of S. 615, a bill to amend title 
38, United States Code, to require the 
Secretary of Veterans Affairs to fur­
nish outpatient medical services for 
any disability of a former prisoner of 
war. 

s. 641 

At the request of Mr. KENNEDY, the 
names of the Senator from Alaska [Mr. 
MURKOWSKI], and the Senator from Wy­
oming [Mr. SIMPSON] were added as co­
sponsors of S. 641, a bill to reauthorize 
the Ryan White CARE Act of 1990, and 
for other purposes. 

s. 650 

At the request of Mr. SHELBY, the 
name of the Senator from Montana 
[Mr. BURNS] was added as a cosponsor 
of S. 650, a bill to increase the amount 
of credit available to fuel local, re­
gional, and national economic growth 
by reducing the regulatory burden im­
posed upon financial institutions, and 
for other purposes. 

At the request of Mr. MACK, the 
names of the Senator from Wyoming 
[Mr. THOMAS], the Senator from North 
Carolina [Mr. HELMS], the Senator 
from South Dakota [Mr. PRESSLER], 
and the Senator from Idaho [Mr. CRAIG] 
were added as cosponsors of S. 650, 
supra. 

S.688 

At the request of Mr. MURKOWSKI, the 
names of the Senator from Mississippi 
[Mr. COCHRAN] and the Senator from 
Maine [Ms. SNOWE] were added as co­
sponsors of S. 688, a bill to provide for 
the minting and circulation of one-dol­
lar silver coins. 

SENATE RESOLUTION 75 
At the request of Mr. MOYNIHAN, the 

names of the Senator from California 
[Mrs. BOXER], the Senator from New 
Jersey [Mr. BRADLEY], the Senator 
from West Virginia [Mr. BYRD], the 
Senator from Rhode Island [Mr. 
CHAFEE], the Senator from Maine [Mr. 
COHEN], the Senator from South Da­
kota [Mr. DASCHLE], the Senator from 
Ohio [Mr. DEWINE], the Senator from 
Connecticut [Mr. DODD], the Senator 
from New Mexico [Mr. DOMENIC!], the 
Senator from Ohio [Mr. GLENN], the 
Senator from Washington [Mr. GOR­
TON], the Senator from Alabama [Mr. 
HEFLIN], the Senator from South Caro­
lina [Mr. HOLLINGS], the Senator from 
Hawaii [Mr. INOUYE], the Senator from 
Louisiana [Mr. JOHNSTON], the Senator 
from Nebraska [Mr. KERREY], the Sen­
ator from Massachusetts [Mr. KERRY], 
the Senator from Wisconsin [Mr. 
KOHL], the Senator from New Jersey 
[Mr. LAUTENBERG], the Senator from 

Vermont [Mr. LEAHY], the Senator 
from Connecticut [Mr. LIEBERMAN], the 
Senator from Rhode Island [Mr. PELL], 
the Senator from South Dakota [Mr. 
PRESSLER], the Senator from Virginia 
[Mr. ROBB], the Senator from Maryland 
[Mr. SARBANES], the Senator from Illi­
nois [Mr. SIMON], the Senator from Wy­
oming [Mr. SIMPSON], the Senator from 
South Carolina [Mr. THURMOND], and 
the Senator from Minnesota [Mr. 
WELLSTONE] were added as cosponsors 
of Senate Resolution 75, a resolution to 
designate October 1996, as "Roosevelt 
History Month," and for other pur­
poses. 

SENATE RESOLUTION 97 
At the request of Mr. THOMAS, the 

names of the Senator from Arizona 
[Mr. McCAIN] and the Senator from 
Wyoming [Mr. SIMPSON] were added as 
cosponsors of Senate Resolution 97, a 
resolution expressing the sense of the 
Senate with respect to peace and sta­
bility in the South China Sea. 

SENATE RESOLUTION 103 

At the request of Mr. DOMENIC!, the 
names of the Senator from Oklahoma 
[Mr. NICKLES], the Senator from Geor­
gia [Mr. COVERDELL], and the Senator 
from Virginia [Mr. ROBB] were added as 
cosponsors of Senate Resolution 103, a 
resolution to proclaim the week of Oc­
tober 15 through October 21, 1995, as 
National Character Counts Week, and 
for other purposes. 

AMENDMENT NO. 603 
At the request of Mr. McCONNELL the 

name of the Senator from North Caro­
lina [Mr. FAIRCLOTH] was added as a co­
sponsor of amendment No. 603 proposed 
to H.R. 956, a bill to establish legal 
standards and procedures for product 
liability litigation, and for other pur­
poses. 

AMENDMENTS SUBMITTED 

COMMONSENSE PRODUCT 
LIABILITY REFORM ACT 

KYL AMENDMENT NO. 611 
Mr. KYL proposed an amendment to 

amendment No. 603, proposed by Mr. 
MCCONNELL, to amendment No. 596, 
proposed by Mr. GORTON to the bill 
(H.R. 956) to establish legal standards 
and procedures for product liability 
litigation, and for other purposes; as 
follows: 

At the appropriate place, insert the follow­
ing new section: 
SEC. • LIMITATION ON NONECONOMIC DAM· 

AGES. 
(a) IN GENERAL.-With respect to any 

health care liability action, in addition to 
any award of economic or punitive damages, 
a claimant may be awarded noneconomic 
damages, including damages awarded to 
compensate the claimant for injured feelings 
such as pain and suffering, emotional dis­
tress, and loss of consortium. 

(b) LIMITATION.-The amount of non­
economic damages that may be awarded to a 
claimant under subsection (a) may not ex­
ceed $500,000. Such limitation shall apply re­
gardless of the number of defendants in the 
action and the number of claims or actions 
brought with respect to the injury involved. 

(C) No DISCLOSURE TO TRIER OF FACT.-The 
trier of fact in an action described in sub­
section (a) may not be informed of the limi­
tation contained in this section. 

(d) AWARDS IN ExCESS OF LIMITATION.-An 
award for noneconomic damages in an action 
described in subsection (a), in excess of the 
limitation contained in subsection (b) shall-

(1) be reduced to $500,000 either prior to 
entry of judgment or by amendment of the 
judgment after entry; 

(2) be reduced to $500,000 prior to account­
ing for any other reduction in damages re­
quired under applicable law; and 

(3) in the case of separate awards of dam­
ages for past and future noneconomic dam­
ages, be reduced to $500,000 with the initial 
reductions being made in the award of dam­
ages for future noneconomic losses. 

(e) PRESENT V ALUE.-An award for future 
noneconomic damages shall not be dis­
counted to present value. 

DEWINE AMENDMENT NO. 612 
Mr. DEWINE proposed an amendment 

to amendment No. 603, proposed by Mr. 
MCCONNELL to amendment No. 596, pro­
posed by Mr. GORTON to the bill, H.R. 
956, supra; as follows: 

In section 12(5) of the amendment, add at 
the end thereof the following new sentence: 
"Such term does not include an action where 
the alleged injury on which the action is 
based resulted from an act of sexual abuse 
(as defined under applicable State law) com­
mitted by a provider, professional, plan or 
other defendant.". 

HATCH AMENDMENT NO. 613 
Mr. HATCH proposed an amendment 

to amendment No. 603, proposed by Mr. 
McCONNELL to amendment No. 596, pro­
posed by Mr. GORTON to the bill, H.R. 
956, supra; as follows: 

In section 20(d)(l), strike "with technical 
assistance" and insert "with grants or other 
technical assistance". 

SIMON (AND WELLSTONE) 
AMENDMENT NO. 614 

Mr. SIMON (for himself and Mr. 
WELLSTONE) proposed an amendment to 
amendment No. 603, proposed by Mr. 
MCCONNELL to amendment No. 596, pro­
posed by Mr. GORTON to the bill, H.R. 
956, supra; as follows: 

At the appropriate place insert the follow­
ing: 
SECTION • STATE OPl'ION. 

(a) A provision of this subtitle shall not 
apply to disputes. between citizens of the 
same State if such State enacts a statute­

(1) citing the authority of this section; and 
(2) declaring the election of such State 

that such provision shall not apply to such 
disputes. 

(b) If a dispute arises between citizens of 
two States that have elected not to apply a 
particular provision, ordinary choice of law 
principles shall apply. 

(c) For purposes of this section, a corpora­
tion shall be deemed a citizen of its State of 
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business. 

KENNEDY AMENDMENT NO. 615 
Mr. KENNEDY proposed an amend­

ment to amendment No. 603, proposed 
by Mr. McCONNELL to amendment No. 
596, proposed by Mr. GORTON to the bill, 
H.R. 956, supra; as follows: 

On page 8, line 20, insert after "subsection" 
the following: "(b) and". 

Strike the material from page 9, line 4 
through page 10, line 17, and insert in lieu 
thereof the following "The provisions of this 
subtitle shall not be construed to preempt 
any state statute but shall govern any ques­
tion with respect to which there is no state 
statute". 

(C) The profitab111ty of the misconduct to 
the defendant in question. 

(D) The duration of the misconduct and 
any concealment of the conduct by the de­
fendant in question. 

(E) The attitude and conduct of the defend­
ant in question upon the discovery of the 
misconduct and whether the misconduct has 
terminated. 

(F) The financial condition of the defend­
ant in question. 

(G) The total effect of other punishment 
imposed or likely to be imposed upon the de­
fendant in question as a result of the mis­
conduct, including any awards of punitive or 
exemplary damages to persons similarly sit­
uated to the claimant and the severity of 
criminal penalties to which the defendant in 
question has been or is likely to be sub-

DODD AMENDMENT NO. 616 jected. 

Mr. DEWINE (for Mr. DODD) proposed (H) Any other factor that the court deter-
an amendment to amendment no. 603, mines to be appropriate. 
proposed by Mr. McCONNELL to amend- (4) REASONS FOR SETTING AWARD AMOUNT.-
ment no. 596, proposed by Mr. GORTON (A) IN GENERAL.-Notwithstanding any 
to the bill, H.R. 956, supra; as follows: other provision of law, with respect to an 

Strike section 15 of the amendment and award of punitive damages in an action that 
insert the following new section: is subject to this Act, in findings of fact and 
SEC. us. UNIFORM STANDARDS FOR AWARD OF conclusions of law issued by the court, the 

PUNITIVE DAMAGES. court shall clearly state the reasons of the 
(a) GENERAL RULE.-Notwithstanding any court for setting the amount of the award. 

other provision of law, punitive damages The statements referred to in the preceding 
may, to the extent permitted by applicable sentence shall demonstrate the consider­
State law, be awarded against a defendant in ation of the factors listed in subparagraphs 
an action that is subject to this Act if the (A) through (G) of paragraph (3). If the court 
claimant establishes by clear and convincing considers a factor under subparagraph (H) of 
evidence that the harm that is the subject of paragraph (3), the court shall state the effect 
the action was the result of conduct that was of the consideration of the factor on setting 
carried out by the defendant with a con- the amount of the award. 
scious, flagrant indifference to the safety of 
others. (B) REVIEW OF DETERMINATION OF AWARD 

(b) BIFURCATION AND JUDICIAL DETERMINA- AMOUNT.-The determination of the amount 
TION.- of the award shall only be reviewed by a 

(1) IN GENERAL.-Notwithstanding any court as a factual finding and shall not be 
other provision of law, in an action that is set aside by a court unless the court deter­
subject to this Act in which punitive dam- mines that the amount of the award is clear­
ages are sought, the trier of fact shall deter- - ly erroneous. 
mine, concurrent with all other issues pre-
sented, whether such damages shall be al-
lowed. If such damages are allowed, a sepa-
rate proceeding shall be conducted by the 
court to determine the amount of such dam­
ages to be a warded. 

(2) ADMISSIBLE EVIDENCE.-
(A) INADMISSIBILITY OF EVIDENCE RELATIVE 

ONLY TO A CLAIM OF PUNITIVE DAMAGES IN A 
BIFURCATED PROCEEDING.-N otwi thstanding 
any other provision of law, in any proceeding 
to determine whether the claimant in an ac­
tion that is subject to this Act may be 
awarded compensatory damages and punitive 
damages, evidence of the defendant's finan­
cial condition and other evidence bearing on 
the amount of punitive damages shall not be 
admissible unless the evidence is admissible 
for a purpose other than for determining the 
amount of punitive damages. 

(B) PROCEEDING WITH RESPECT TO PUNITIVE 
DAMAGES.-Evidence that is admissible in a 
separate proceeding conducted under para­
graph (1) shall include evidence that bears on 
the factors listed in paragraph (3). 

(3) FACTORS.-Notwithstanding any other 
provision of law, in determining the amount 
of punitive damages awarded in an action 
that is subject to this Act, the court shall 
consider the following factors: 

(A) The likelihood that serious harm would 
arise from the misconduct of the defendant 
in question. 

(B) The degree of the awareness of the de­
fendant in question of that likelihood. 

NOTICES OF HEARINGS 

COMMITI'EE ON INDIAN AFFAIRS 

Mr. McCAIN. Mr. President, I would 
like to announce ·that the Senate Com­
mittee on Indian Affairs will be holding 
an oversight hearing on Tuesday, May 
2, 1995, beginning at 9:30 a.m., in room 
485 of the Russell Senate Office Build­
ing on the implementation of the tribal 
self-governance demonstration project 
authorities by the Indian Health Serv­
ice. 

Those wishing additional information 
should contact the Committee on In­
dian Affairs at 224-2251. 

COMMITI'EE ON SMALL BUSINESS 

Mr. BOND. Mr. President, I wish to 
announce that the Committee on Small 
Business will hold a hearing on Thurs­
day, May 18, 1995, at 9:30 a.m., in room 
SD-628. The focus of the hearing is the 
Small Business Administration's 7(a) 
Business Loan Program. 

For further information, please con­
tact Paul Cooksey at 224-5175. 

NOTICE OF DETERMINATION BY 
THE SELECT COMMITTEE ON 
ETHICS UNDER RULE 35, PARA­
GRAPH 4, REGARDING EDU­
CATIONAL TRAVEL 

• Mr. McCONNELL. Mr. President, it 
is required by paragraph 4 of rule 35 
that I place in the CONGRESSIONAL 
RECORD notices of Senate employees 
who participate in programs, the prin­
cipal objective of which is educational, 
sponsored by a foreign government or a 
foreign educational or charitable orga­
nization involving travel to a foreign 
country paid for by that foreign gov­
ernment or organization. 

The select committee received notifi­
cation under rule 35 for William Trip­
lett, a member of the staff of Senator 
BENNETT, to participate in a program 
in Abu Dhabi sponsored by the Abu 
Dhabi Chamber of Commerce from 
March 9-23, 1995. 

The committee determined that no 
Federal statute or Senate rule would 
prohibit participation by Mr. Triplett 
in this program. 

The select committee received notifi­
cation under rule 35 for Senator BOND 
and two members of the staff, Warren 
Erdman and Brent Franzel, to partici­
pate in a program in the Republic of 
China on Taiwan, sponsored by the Chi­
nese National Association of Industry 
and Commerce, from April 18-21, 1995. 

The committee determined that no 
Federal statute or Senate rule would 
prohibit participation by Senator 
BOND, Mr. Erdman, and Mr. Franzel in 
this program. 

The select committee received notifi­
cation under rule 35 for William B. 
Bonvillian, a member of the staff of 
Senator LIEBERMAN, to participate in a 
program in Taipei sponsored by the 
Tamkang University from April 10--16, 
1995. 

The committee determined that no 
Federal statute or Senate rule would 
prohibit participation by Mr. 
Bonvillian in this program.• 

DR. DAVID A. KESSLER'S SPEECH 
ON TOBACCO 

•Mr. SIMON. Mr. President, recently, 
I had a chance to read a speech by Dr. 
David A. Kessler, the Commissioner of 
the Food and Drug Administration, to 
the Columbia University Law School. 

I have been very favorably impressed 
by Dr. Kessler's commitment and 
doggedness over the years. My col­
leagues will recall that he was an ap­
pointee of President George Bush, and 
when Bill Clinton became President, I 
urged him to retain David Kessler, and 
I am pleased that he has done so. 

His talk to the Columbia University 
Law School was about tobacco and spe­
cifically about young people and to­
bacco. He describes nicotine addiction 
as "a pediatric disease." 
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What tobacco companies are clearly 

trying to do, and unfortunately doing 
successfully, is to make smoking at­
tractive to young people. 

My wife and I recently took a vaca­
tion, at our own expense, I hasten to 
add, to Portugal and Spain, and the 
percentage of young people who smoke 
in those two countries, as well as in 
the rest of the world, unquestionably is 
higher than it is in the United States. 
But more young people are smoking in 
the United States, and according to Dr. 
Kessler, 7 out of 10 who smoke, report 
that they regret having started. 

He does not mention in his remarks 
something I have read elsewhere, and 
that is someone who is a cigarette 
smoker is much more likely to get in­
volved in hard drugs. 

An area where I have some concerns 
is his comment on advertising. 

I believe the Federal Government has 
to move very cautiously when it comes 
to first amendment matters. 

It does seem to me, however, that it 
is only realistic and fair to ask the ad­
vertisers to warn more effectively 
about the dangers of cigarettes. 

We require this of the manufacturer 
of other products. 

The speech by Dr. Kessler is some­
thing we should be taking extremely 
seriously, and I ask that the speech be 
printed in the RECORD. 

The speech follows: 
REMARKS BY DAVID A. KESSLER, M.D. 

It is easy to think of smoking as an adult 
problem. It is adults who die from tobacco 
related diseases. We see adults light up in a 
restaurant or bar. We see a colleague step 
outside for a cigarette break. 

But this is a dangerously short-sighted 
view. 

It is as if we entered the theater in the 
third act-after the plot has been set in mo­
tion, after the stage has been set. For while 
the epidemic of disease and death from 
smoking is played out in adulthood, it begins 
in childhood. If there is one fact that I need 
to stress today, it is that a person who 
hasn't started smoking by age 19 is unlikely 
to ever become a smoker. Nicotine addiction 
begins when most tobacco users are teen­
agers, so let's call this what it really. is: ape­
diatric disease. 

Each and every day another three thou­
sand teenagers become smokers. Young peo­
ple are the tobacco industry's primary 
source of new customers in this country, re­
placing adults who have either quit or died. 
An internal document of a Canadian tobacco 
company, an aff111ate of a tobacco company 
in the United States, states the case starkly: 

"If the last ten years have taught us any­
thing, it is that the [tobacco] industry is 
dominated by the companies who respond 
most effectively to the needs of the younger 
smokers.'' 

If we could affect the smoking habits of 
just one generation, we could radically re­
duce the incidence of smoking-related death 
and disease, and a second unaddicted genera­
tion could see nicotine addition go the way 
of smallpox and polio. 

The tobacco industry has argued that the 
decision to smoke and continue to smoke is 
a free choice made by an adult. But ask a 
smoker when he or she began to smoke. 
Chances are you will hear the tale of a child. 

It's the age-old story, kids sneaking away 
to experiment with tobacco, trying to smoke 
without coughing, without getting dizzy, and 
staring at themselves in a mirror just to see 
how smooth and sophisticated they can look. 

The child learns the ritual. It is a ritual 
born partly out of a childish curiosity, part­
ly out of a youthful need to rebel, partly out 
of a need to feel accepted, and wholly with­
out regard for danger. It is a ritual that 
often, tragically, lasts a lifetime. And it is a 
ritual that can cut short that lifetime. 

Many of us picture youngsters simply ex­
perimenting with cigarettes. They try smok­
ing like they try out the latest fad-and 
often drop it just as quickly. But when you 
recognize that many young people progress 
steadily from experimentation to regular 
use, with addiction taking hold within a few 
years, the image is far different, far more 
disconcerting. Between one-third and one­
half of adolescents who try smoking even a 
few cigarettes soon become regular smokers. 

What is perhaps most striking is that 
young people who start smoking soon regret 
it. Seven out of 10 who smoke report that 
they regret ever having started. But like 
adults, they have enormous difficulty quit­
ting. Certainly some succeed, but three out 
of four young smokers have tried to quit at 
least once and failed. 

Consider the experience of one 16-year-old 
girl, recently quoted in a national magazine. 
She started to smoke when she was eight be­
cause her older brother smoked. Today, she 
says: "Now, I'm stuck. I can't quit ... It's so 
incredibly bad tonic-fit, it's not even funny. 
When your body craves the nicotine, it's 
just: 'I need a cigarette." 

In her own terms she has summarized the 
scientific findings of the 1988 Surgeon Gen­
eral's report. That report concluded: "Ciga­
rettes and other forms of tobacco are addict­
ing" and "Nicotine is the drug in tobacco 
that causes addiction." 

Let there be no doubt that nicotine is an 
addictive substance. Many studies have doc­
umented the presence of the key addiction 
criteria relied on by major medical organiza­
tions. These criteria include: highly-con­
trolled or compulsive use, even despite a de­
sire, or repeated attempts to quit; 
psychoactive effects on the brain; and drug­
motivated behavior caused by the "reinforc­
ing" effects of the psychoactive substance. 
Quitting episodes followed by relapse and 
withdrawal symptoms that can motivate fur­
ther use are some additional criteria of an 
addictive substance. 

Are young people simply unaware of the 
dangers associated with smoking and nico­
tine addiction? No, not really. They just do 
not believe that these dangers apply to 
them. 

For healthy young people, death and ill­
ness are just distant rumors. And until they 

. experience the grip of nicotine addiction for 
themselves, they vastly underestimate its 
power over them. They are young, they are 
fearless, and they are confident that they 
will be able to quit smoking when they want 
to, and certainly well before any adverse 
health consequences occur. 

They are also wrong. We see that docu­
mented in :papers acquired from one com­
pany in a Canadian court case. A study pre­
pared for the company called "Project 16" 
describes how the typical youthful experi­
menter becomes an addicted smoker within a 
few years. 

"However intriguing smoking was at 11, 12, 
or 13, by the age of 16 or 17 many regretted 
their use of cigarettes for health reasons and 
because they feel unable to stop smoking 

when they want to . . . Over half claim they 
want to quit. However, they cannot quit any 
easier than adults can." 

This sense of helplessness and regret was 
further tracked in a subsequent study for the 
company called "Project Plus/Minus." It was 
completed in 1982: 

"[T]he desire to quit seems to come earlier 
now than ever before, even prior to the end 
of high school. In fact, it often seems to take 
hold as soon as the recent starter admits to 
himself that he is hooked on smoking. How­
ever the desire to quit and actually carrying 
it out, are two quite different things, as the 
would-be quitter soon learns." 

Unfortunately, youth smoking gives no 
sign of abating. While the prevalence of 
smoking among adults has steadily declined 
since 1964, the prevalence of smoking by 
young people stalled for more than a decade 
and recently has begun to rise. Between 1992 
and 1993 the prevalence of smoking by high 
school seniors increased from 17.2 percent to 
19 percent. Smoking among college freshmen 
rose from 9 percent in 1985 to 12.5 percent in 
1994. 

And young people's addiction to nicotine is 
not limited to smoking. Children's use of 
smokeless tobacco, such as snuff and chew­
ing tobacco, is also extensive. Today, of the 
seven million people in this country who use 
smokeless tobacco, as many as one in four is 
under the age of 19. 

This epidemic of youth addiction to nico­
tine has enormous public health con­
sequences. A casual decision at a young age 
to use tobacco products can lead to addic­
tion, serious disease, and premature death as 
an adult. More than 400,000 smokers die each 
year from smoking-related illnesses. 

Smoking kills more people each year in 
the United States than AIDS, car accidents, 
alcohol, homicides, illegal drugs, suicides 
and fires combined. And the real tragedy is 
that these deaths from smoking are prevent­
able. 

A year ago the FDA raised the question of 
whether the Agency has a role in preventing 
this problem. FDA has responsib111ty for the 
drugs, devices, biologics and food used in this 
country. Over the last year we have been 
looking at whether nicotine-containing to­
bacco products are drugs subject to the re­
quirements of the Federal Food, Drug, and 
Cosmetic Act. Our study continues. But we 
already know this: Nicotine is an addictive 
substance and the marketplace for tobacco 
products is sustained by this addiction. And 
what is striking is that it is young people 
who are becoming addicted. 

Statements from internal documents by 
industry researchers and executives show 
that they understood that nicotine ls addict­
ive and how important it is to their product. 
Listen to these statements made decades 
ago: 

"We are, then, in the business of selllng 
nicotine, an addictive drug." 

"Think of the cigarette pack as a storage 
container for a day's supply of nicotine. 
Think of the cigarette as a dispenser for a 
dose of nicotine. Think of a puff of smoke as 
the vehicle for nicotine." 

And consider what a research group re­
ported to one tobacco company about starter 
smokers who assume they will not become 
addicted: 

"But addicted they do indeed become." 
More recently, a former chief executive of­

ficer of a major American tobacco company, 
told the Wall Street Journal: "Of course it's 
addictive. That's why you smoke ... " And a 
former smokeless tobacco industry chemist 
was recently quoted as saying: "There used 
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to be a saying at [the company] that 'There's 
a hook in every can' . . . [a]nd that hook is 
nicotine.'' 

Nevertheless, the industry publicly insists 
that smoking is a choice freely made by 
adults. An advertisement by one of the 
major tobacco companies that appeared in 
newspapers across the country last year bore 
a headline that read "Where Exactly Is The 
Land of the Free?" It suggests that the gov­
ernment is interested in banning cigarettes-­
although no one in government has advo­
cated such a position. With some 40 million 
smokers addicted to nicotine, a ban would 
not be feasible. 

The ad never addresses youth smoking. 
And it says" ... The time has come to allow 
adults in this country to make their own de­
cisions of their own free will, without Gov­
ernment control and excessive interven­
tion." 

But listen to the words of one smoker on 
the subject of freedom and choice: 

"Well, do you think I chose to smoke? Do 
you believe that I took a cigarette and said, 
'I think I'll smoke this one and then maybe 
four hundred thousand more?" 

She continues: 
"Choice. That's a laugh. Within each day I 

make dozens-perhaps hundreds-of large 
and small choices. From morning until bed­
time, I pick and choose. I look at options and 
decide. One thing I don't decide, however, is 
whether to smoke. For me, a forty-seven­
year old woman, that decision was made 
nearly thirty years ago by a first-year col­
lege student. And even she wasn't intending 
to make a lifelong decision; she was just 
going to try one cigarette. And then maybe 
just one more. Another and then another, 
and at some point, she lost her power to 
choose. She had become addicted, still be­
lieving she chose to smoke and denying the 
power and impact of nicotine in her life. Be­
lief in my power to choose, and denial of how 
totally nicotine has stripped me of that 
power, are my two greatest enemies." 

We cannot adequately address this pedi­
atric disease our country faces without rec­
ognizing the important influences on a 
young person's decision to smoke. One such 
influence is industry advertising and pro­
motion. It is important to understand the ef­
fects of these practices on young people. 

In the last two decades, the amount of 
money the cigarette industry has spent to 
advertise and promote its products has dra­
matically risen. Despite a longstanding ban 
on broadcast advertising, in 1992 alone the 
industry spent more than $5.2 billion. This 
makes it the second most heavily advertised 
commodity in the United States, second only 
to automobiles. 

Tobacco advertising appears in print 
media, on billboards, at point of sale, by di­
rect mail, on an array of consumer items 
such as hats, t-shirts, jackets, and lighters, 
and at concerts and sporting events. The 
sheer magnitude of advertising creates the 
impression among young people that smok­
ing is much more ubiquitous and socially ac­
ceptable than it is. In studies, young smok­
ers consistently overestimate the percentage 
of people who smoke. 

In addition, tobacco industry advertising 
themes and images resonate with young peo­
ple. Advertising experts describe the ciga­
rette package as a "badge" product that ado­
lescents show to create a desired self image 
and to communicate that image to others. 
As a retired leading advertising executive 
has stated: "When the teenagers loose [sic] 
the visual link between the advertising and 
the point of sale . . . they will loose [sic] 

much of the incentive to rebel against au­
thority and try smoking." 

In recent years, the tobacco industry has 
been spending more money on marketing and 
promotion and less on traditional advertis­
ing. For example, it distributes catalogues of 
items that can be obtained with proof of pur­
chase coupons attached to cigarette packs-­
such as Camel Cash and Marlboro Mile. 
These coupons are exchanged for non tobacco 
consumer items imprinted with product 
logos. 

These i terns have proven to be a big hit 
with children and adolescents. Half of all ad­
olescent smokers and one quarter of non­
smokers own at least one promotional item 
from a tobacco company, according to a 1992 
Gallup survey. 

Sponsorship of athletic, musical, sporting 
and other events is another important way 
that the industry promotes its product. This 
links tobacco products with the glamorous 
and appealing worlds of sports and entertain­
ment. And the logos of their brands are 
viewed during televised events, despite the 
federally mandated broadcast advertising 
ban. 

Make no mistake: All of this advertising 
and promotion is chillingly effective. The 
three most heavily advertised brands of ciga­
rettes are Marlboro, Camel and Newport. A 
recent study by ~he Centers for Disease Con­
trol and Prevention found that 96 percent of 
underage smokers who purchase their own 
cigarettes purchased one of those three heav­
ily advertised brands. 

The advertisements apparently have far 
less impact on adults. By far, the most popu­
lar brand choices for adults are the private 
label, price value, and plain package brands, 
which rely on little or no imagery on their 
packaging or advertising. 

Let me describe two campaigns to illus­
trate the effects that advertising and mar­
keting practices can have on young people. 
One campaign gave new life to a cigarette 
brand with an aging customer base. The 
other revitalized the dying smokeless to­
bacco market. 

In the early 1980's, Camel cigarettes were 
smoked primarily by men over 50, and com­
manded about 3 to 4 percent of the overall 
market. So the company began to make 
plans to reposition Camel. 

The new advertising for Camel was de­
signed to take advantage of Camel's 75th 
birthday. The campaign featured the cartoon 
character "Joe Camel" as its 
anthropomorphic spokescamel who gave dat­
ing advice called "smooth moves" and who 
eventually was joined by a whole gang of hip 
camels at the watering hole. 

The campaign was variously described as 
irreverent, humorous and sophomoric. But 
Joe Camel gave the company what it wanted: 
a new vehicle to reposition the Camel brand 
with more youth appeal. 

During the same time period, the company 
devised what it called a Young Adult Smok­
ers program-which went by the acronym Y 
A S. The program was designed to appeal to 
the 18 to 24 age group, and more narrowly to 
the 18- to 20-year-old audience. The program 
also had a tracking system to monitor sales 
in these groups. 

Let me give you several facts about that 
program. 

First, on January 10, 1990, a division man­
ager in Sarasota, Florida issued a memoran­
dum describing a method to increase the ex­
posure and access to the Young Adult Mar­
ket for the Joe Camel campaign. The memo­
randum asked sales representatives to iden­
tify stores within their areas that "are heav-

Hy frequented by young adult shoppers. 
These stores can be in close proximity to col­
leges [, and] high schools . . . " The purpose 
of the memorandum was to make sure that 
those stores were always stocked with items 
that appeal to younger people-such as hats 
and tee shirts-carrying the Camel name and 
imagery. 

A Wall Street Journal article revealed the 
contents of this letter and it also contained 
the company's response that the memo was a 
mistake. The company said the mistake had 
been corrected and explained that the man­
ager had violated company policy by 
targeting high school students. However, on 
April 5, 1990, another division manager, this 
time in Oklahoma, sent a memo to all areas 
sales representatives and chain service rep­
resentatives in parts of Oklahoma. The 
memo refers to what it calls "Retail Young 
Adult Smoker Retailer Account[s]" and goes 
on to say: 

"The criteria for you to ut111ze in identify­
ing these accounts are as follows: (1) . . . 
calls located across from, adjacent to [or] in 
the general vicinity of the High 
Schools ... " 

Second, an additional element of its Camel 
campaign was known as FUBYAS­
FUBYAS-an acronym for First Usual Brand 
Young Adult Smokers. The company's own 
research in the 1980's revealed a noteworthy 
behavior among smokers: the brand that 
they use when they first become regular 
smokers is the brand that smokers stay with 
for years. There is a great deal of brand loy­
alty among smokers. 

Third, the next slide shows the effect of 
the YAS or young adult smoker campaign. 
Prior to the campaign, about 2 to 3 percent 
of smokers under the age of 18 named Camel 
as their brand. By 1989, a year into the cam­
paign, Camel's share of underage smokers 
had risen to 8.1 percent and within a few 
years it had grown to at least 13 percent. 
During this same period, Camel's share of 
the adult market barely moved from its four 
percent market share. 

The campaign succeeded in resurrecting 
the moribund Camel brand. But it also man­
aged to create an icon recognizable to even 
the youngest children. Two studies, one by 
an independent researcher and one company 
funded, found that children as young as 
three to six easily recognize Joe Camel and 
know that he is associated with cigarettes. 
The company's researcher found that chil­
dren were as fam111ar with Joe Camel as they 
were with Ronald McDonald. This fact is sig­
nificant because children this young get 
most of their product information from tele­
vision advertising. But cigarettes have not 
been advertised on television since 1970. 

The campaign was clearly very effective 
with the target group-the YAS smokers. 
But it was also effective with the younger, 
under 18 smokers. 

The second example of industry promotion 
concerns the largest smokeless tobacco com­
pany in America. It was also trying to revive 
the declining market for its product. By 1970, 
these products were used predominantly by 
men over 50. Young males had the lowest 
usage. 

The company set about to redesign its 
products and refocus its advertising and pro­
motion to target younger people, especially 
younger men. Its high-nicotine delivery 
products were apparently not well tolerated 
by new users. But as part of the redesign, it 
developed low-nicotine delivery snuff prod­
ucts in easy to use teabag-like pouches. 
Company documents indicate that these 
products were developed to create "starter" 



May 1, 1995 CONGRESSIONAL RECORD-SENATE 11493 
brands that would attract new users who 
could not tolerate the higher-nicotine deliv­
ery products. 

A cherry-flavored product was also devel­
oped. In fact, one former company sales rep­
resenta ti ve was quoted in the Wall Street 
Journal as saying that the cherry product 
"is for somebody who likes the taste of 
candy, 1f you know what I'm saying." 

The documents also show that the com­
pany set out to produce a range of products 
with low, medium, and high nicotine deliv­
eries. One document shows that the company 
expected its customers to "graduate" up­
ward through the range of nicotine deliv­
eries. This chart, prepared by its marketing 
department shows the hierarchy of products, 
with arrows going from Skoal Bandits (the 
teabags), through Happy Days and Skoal 
Long Cuts, and ultimately to Copenhagen­
the company's highest nicotine delivery 
product. 

The idea behind the advertising and mar­
keting strategy was captured in a statement 
a few years earlier, in 1968, by a company 
vice president: 

"We must sell the use of tobacco in the 
mouth and appeal to young people ... we 
hope to start a fad.'' 

The company's reliance on the graduation 
process can also be seen in a company docu­
ment that depicts a "bullseye" chart. This 
chart shows the company's plan to advertise, 
promote, and provide free samples of the 
lower nicotine delivery products to new 
users. The highest nicotine products were to 
be advertised only to current users, and only 
in a highly focused manner. 

This product development and marketing 
strategy has been extremely successful in re­
cruiting new users. Use of smokeless tobacco 
products has risen dramatically since the 
1970's. Moist snuff sales tripled from 1972 to 
1991 and use by 18 to 19-year-old boys in­
creased 1,500 percent from 1970 to 1991. 

The Camel and smokeless campaigns dem­
onstrate how marketing and promotion tar­
geted at younger tobacco users can also 
reach children and adolescents. And those 
young people who choose to smoke have easy 
access to the products. Tobacco products are 
among the most widely available consumer 
products in America, available in virtually 
every gas station, convenience store, drug 
store, and grocery store. And though every 
state in the country prohibits the sale of 
cigarettes to those who are underage, study 

· after study demonstrates that these laws are 
widely ignored. Teenagers can purchase to­
bacco products with little effort-and they 
know it. A 1990 survey by the National Can­
cer Institute found that eight out of 10 ninth 
graders said it would be easy for them to buy 
their own cigarettes. By some estimates, at 
least as many as 255 m1111on packs are sold 
lllegally to minors each year. 

Younger smokers are more likely to buy 
their cigarettes from vending machines, 
where they can make their purchases quick­
ly, often unnoticed by adults. The vending 
machine industry's own study found that 13-
year-olds are 11 times more likely to buy 
cigarettes from vending machines than 17-
year olds. The 1994 Surgeon General's Report 
examined nine studies on vending machine 
sales and found that underage persons were 
able to buy cigarettes 82 to 100 percent of the 
time. · 

But the easy access does not stop with 
vending machines. Self-service displays 
allow buyers to help themselves to a pack of 
cigarettes or a can of smokeless with mini­
mal contact with a sales clerk. This makes it 
easier for an underage person to buy tobacco 
products. 

I've told you today that 90 percent of those 
who smoke began to do so as children and 
teenagers. I've told you that most of them 
become addicted and that 7 out of 10 wish 
they could quit. I've told you that the to­
bacco industry spends more than $5 billion a 
year to advertise and promote an addictive 
product and it uses cartoon characters, tee 
shirts and other gimmicks that appeal to 
children. I've told you that one company 
went so far as to develop a young adult 
smoker's program which, intentional or not, 
increased cigarette sales to children. 

Some may choose to ignore these facts. 
Some will continue to insist that the issue ls 
an adult's freedom of choice. Nicotine addic­
tion begins as a pediatric disease. Yet our so­
ciety as a whole has done little to discourage 
this addiction in our youth. We must all rec­
ognize this fact and we must do more to dis­
courage this addiction in our youth. 

A comprehensive and meaningful approach 
to preventing future generations of young 
people from becoming addicted to nicotine in 
tobacco is needed. Any such approach 
should: First, reduce the many avenues of 
easy access to tobacco products available to 
children and teenagers; second, get the mes­
sage to our young people that nicotine ls ad­
dictive, and that tobacco products pose seri­
ous health hazards-and not just for someone 
else; and third reduce the powerful imagery 
in tobacco advertising and promotion that 
encourages young people to begin using to­
bacco products. 

These types of actions have been advocated 
by many public health experts and organiza­
tions, including most recently the Institute 
of Medicine which recently issued a report 
on smoking and children. And a recent pub­
lic opinion poll sponsored by the Robert 
Wood Johnson Foundation showed wide­
spread public support for measures to reduce 
smoking by young people. 

When it comes to health, we Americans are 
an impatient people. We venerate the delib­
erate, cautious scientific method but we 
yearn for instant cures. We grow restless 
waiting years or even months for answers, 
yet today I am telling you to look to the 
next generation. 

Certainly some of the forty million ad­
dicted adult smokers in this country will 
succeed in quitting. Every addictive sub­
stance has some who are able to break its 
grip, and we should do all we can to support 
those who want to quit. But let us not fool 
ourselves. To succeed, we must fix our gaze 
beyond today's adults. 

Of course we all want freedom for our chil­
dren. But not the freedom to make irrevers­
ible decisions in childhood that result in dev­
astating health consequences for the future. 
Addiction ts freedom denied. We owe it to 
our children to help them enter adulthood 
free from addiction. Our children are enti­
tled to a lifetime of choices, not a lifelong 
addiction.• 

BUZZ ALDRIN ELEMENTARY 
SCHOOL 

•Mr. WARNER. Mr. President, last 
Tuesday I had the privilege of attend­
ing the dedication ceremony naming 
the Buzz Aldrin Elementary School, in 
Reston, VA. 

The school's namesake, Dr. Aldrin, 
delivered a very moving statement at 
that event. He reminded the students 
that "no dream is too high for those 
with their eyes in the sky." 

Who among us does not remember 
being riveted by the words "one small 
step for man; one giant leap for man­
kind?" Buzz Aldrin's inspiring remarks 
brought back that momentous day­
July 20, 1969-when the Eagle landed 
and man's first steps were taken on the 
moon. Most importantly, he made it 
clear to the students in the audience 
that they, too, can and will accomplish 
great things. 

I am pleased to share Dr. Aldrin's re­
marks with my colleagues and ask that 
they be printed in the RECORD. 

The remarks follow: 
A SPEECH BY BUZZ ALDRIN UPON THE DEDICA­

TION OF THE SCHOOL NAMED IN HIS HONOR 
Few people have the opportunity to attend 

the dedication of a school that has been 
named for them. My family and I are appre­
cta tive that the leadership of Fairfax County 
named Aldrin Elementary School in my 
honor, rather than in my memory! Thank 
you very much. It ls a privilege to be here. 

Twenty-five years ago it was a privilege to 
be there. It was incredible to be someone 
who lived the words, "to go where no man 
has gone before," and science fiction became 
scient1f1c fact when we walked on the moon. 

Some of you in the audience may still re­
member where you were when you heard 
that the Eagle had landed. Some of you sat 
glued to a television screen as I climbed 
down to the surface of the moon. For a na­
tion unwllltng to accept second place in the 
race for space, it was a declaration of vie-

, tory. For a world believing that space was an 
unconquerable frontier, it was a shout of tri­
umph. "One small step for man; one giant 
leap for mankind." 

I still hear those words in my ears, just 
like the hallways of this school echo with 
the steps of boys and girls and adults. Each 
day students, teachers, and administrators 
alike are taking small steps together to em­
brace the future. Some steps are taken in 
wheelchairs. Some steps are aided by walk­
ers. Some steps are the small steps of two 
year olds and the larger ones are the steps of 
12 years olds. But no one really moves to­
ward the future alone. Each of us has been 
helped in our stride toward tomorrow. The 
steps that occur within this school are not 
steps taken alone. Parents bold the hand of 
their children, each step a step of love. 
Teachers hold the hands of students, each 
step a step of knowledge. Administrators 
hold the hands of students, parents, and fac­
ulty so that each step is supported. And com­
munity people, business leaders, people like 
Brian M. Mulholland, government officials 
like Senator Robb, Senator Warner, and so 
many others join hands and walk with this 
student body because the steps of students 
and faculty may look like small strides, but 
actually they are the steps that wlll take us 
into a world that will look very different. 

It is here that you must take advantage of 
the latest in science and technology. It is 
here that you must realize that no dream is 
too small. And it is from here that a new 
generation of All-Stars have been born. Your 
theme this year has been "Reaching for the 
Moon With Its Stars," and appropriately so. 
Schools are places for those small steps that 
later become giant leaps. It is here that 
hopes are nurtured and cultivated. It is here 
that children can be instructed to do what 
others have done, and be challenged to do 
what no one else has accomplished. 

My message to you today is that "No 
dream is too high for those with their eyes in 
the sky." 



11494 CONGRESSIONAL RECORD-SENATE May 1, 1995 
You honor more than me and my name 

with this school. You honor the dreams that 
propelled our nation to explore space and the 
hopes that continue to lead us toward the fu­
ture. May we continue to honor our hopes 
and dreams by enabling the small steps of 
children to become giant leaps for humanity. 

It is obvious that "It's one small step for 
man; one giant leap for mankind" every day 
at Aldrin Elementary School.• 

CUT CORPORATE WELFARE 

waste (the others are default costs, adminis­
trative complexity, and mistargetted sub­
sidies for students). If we don't get rid of this 
corporate welfare, we'll have to cut more 
somewhere else. 

The choice is clear-are you for the banks 
or for the taxpayers? True fiscal conserv­
atives should have no doubt about whose side 
to take. 

Sincerely, 
THOMAS E. PETRI, M.C.• 

• Mr. SIMON. Mr. President, there has VETERANS' COMMUNITY-BASED 
been a great deal of praise to various CARE ACT 
people for direct lending, including • Mr. WELLSTONE. Mr. President, I 
some to PAUL SIMON. rise to support S. 725, the Veterans' 

But the person who really pioneered Community-Based Care Act of 1995, in­
direct lending for the student loan pro- troduced by my distinguished col­
gram and was convinced of its useful- league, Senator ROCKEFELLER. I am 
ness before I was, is Congressman TOM honored to be an original cosponsor of 
PETRI, a Republican Member from Wis- this bill that I deeply believe is of sig­
consin. nal importance to veterans and to the 

Recently, he sent a "Dear Colleague" future of VA health care. 
letter on direct lending because it is The VA currently is planning to re­
now threatened by people who profit vamp its health care system to reduce 
from the present system. its strong emphasis on inpatient hos-

His "Dear Colleague" is titled "Cut pita! care in order to provide more vet­
Corporate Welfare," and I ask that it erans with health care in outpatient · 
be printed in the RECORD. and noninstitutional settings, includ-

The letter follows: ing community-based facilities when 
CUT CORPORATE WELFARE such care is appropriate. This bill will 

DEAR COLLEAGUE: Those of us who call our- not only support V A's restructuring ef­
selves fiscal conservatives won't have one forts, but also help some of our most 
shred of credib111ty as budget cutters 1f we vulnerable veterans-those with sub­
are unwilling to go after corporate welfare stance abuse problems who require re­
with the same zeal we apply to other types of habilitation services; elderly veterans 
waste. And in this kind of effort, liberals who are infirm; and homeless veterans 
should be willing to join us. Please consider who suffer from severe mental illnesses 
the following case carefully. or substance abuse problems. 

Suppose you were a banker and you were 
able to make loans that: were fully guaran- Let me stress that these are proven 
teed by the federal government (1.e. as safe programs with successful track records 
as t-bills); paid you interest directly from and this bill will extend existing au­
the federal government for a period of years thorities for these worthwhile and in­
at 2.5% more than the interest on t-bills; novative programs for about 5 years. 
were fully as liquid as t-bills (or even more · Mr. President, I would like to briefly 
so) because you could sell them at any time describe these programs so that my 
at face value or even a slight premium in a 11 f 11 i t 
large secondary market with plenty of eager co eagues may more u Y apprec a e 
buyers; require no credit-worthiness analysis their value to needy individual veter­
up front; and required no collection effort for ans and to the VA health system as a 
a period of years (you do nothing but sit whole: 
back and collect your interest), after which One provision would extend VA au­
you could still sell them or start collecting thority to contr~ct with non-VA half­
on them and receiving an extra .6% interest? way houses for rehabilitation services 

Wouldn't that be a great deal? Wouldn't for veterans with substance abuse prob­
you fight like Hell to keep it? You bet. And lems. This worthwhile program was 
the deal exists-it's the guaranteed student first authorized in 1979, and currently 
loan program. But it's a lousy deal for the 
taxpayers. They'd be much better off selling operates at 106 medical centers, with 
t-bills themselves to finance the loans (rath- 6,300 veterans treated in fiscal year 
er than renting banks' capital at 2.5% more 1994. These community half-way houses 
than the t-bill rate) and then contracting for perform a vital function in facilitating 
loan servicing with the current private a veteran's successful transition from 
servicers on a competitive bid basis. And inpatient substance abuse treatment 
guess what? That's what direct lending is. and detoxification to independent liv­
It's still a public/private partnership, but the ing within the community. The half­
one useful function the private sector per-
forms-loan servicing-is priced in a market way houses provide a supervised, sub­
process rather than a political negotiation stance free environment, and help de­
over interest rate premiums. velop independent living and social 

Think about it another way: what useful skills. I strongly and unequivocally 
function are the banks providing? They can't supported extension of this program in 
assess risk. They take no risk. We can get the 103d Congress and I firmly believe 
cheaper capital. And we wouldn't even need it merits further extension. 
their servicing 1f we collected these loans as The bill also would extend VA's au-
income taxes through the IRS. 

Make no mistake-guaranteed student thority to provide health and health-
loans contain an enormous bank subsidy. linked service to veterans who other­
That's one of their four main sources of wise would need nursing home care. It 

enables veterans to live at home and 
receive, at less cost to VA and the tax­
payer, the same type of services that 
would otherwise be provided in a hos­
pital or nursing home. Mr. President, 
this can be best described as a win-win­
win program. Veterans would be able 
to continue living at home, costs to the 
taxpayer would be cut significantly, 
and VA inpatient facilities and nursing 
homes could be reserved for veterans 
for whom there is no other feasible al­
ternative. 

I am especially pleased that this bill 
would reauthorize the Homeless Chron­
ically Mentally Ill [HCMI] program. 
This program has been effective in 
serving the most disadvantaged, most 
needy and often most difficult popu­
lation of vets to reach. It is precisely 
the kind of program that Senator Hu­
bert Humphrey would have approved of 
in that passes his litmus test for judg­
ing a society by the way it deals with 
the most vulnerable and needy of its 
citizens. HCMI authorizes VA outreach 
workers to contact homeless vets, as­
sess and refer vets to community serv­
ices, and place eligible vets in con­
tracted community-based residential 
treatment facilities. This program is 
one of the two major VA homeless pro­
grams and now operates out of 57 medi­
cal centers in 31 States and the Dis­
trict of Columbia. I backed extension 
of this program unequivocally in the 
103rd Congress, and I am even more 
convinced now that it merits reauthor­
ization. 

Another extraordinarily valuable, ef­
fective, and humane program that this 
measure would reauthorize is known as 
the Compensated Work Therapy and 
Therapeutic Transitional Housing pro­
gram [CWT/TR). It is a demonstration 
program authorizing the VA to ren­
ovate 50 residences as therapeutic tran­
sitional houses for chronic substance 
abusers, many of whom are also home­
less, jobless, and mentally ill. VA 
would also be authorized to contract 
with nonprofit corporation which 
would own and operate the transitional 
residences in conjunction with existing 
VA compensated work therapy pro­
grams. Once a residence is fully ren­
ovated and operational, rent collected 
from vets in the program usually ex­
ceed operating costs. A preliminary VA 
evaluation of the program indicates 
that well over 50 percent of partici­
pants complete the program and have 
had substantially better sobriety, em­
ployment, and housing status than be­
fore entering the program. I strongly 
backed extension of this program in 
the last Congress and have no doubt 
that there is an urgent need to further 
extend this program that serves those 
who are among the most needy of our 
veterans. 

Finally, Mr. President this bill would 
extend VA's authority to enter into en­
hanced use leases, which would permit 
other parties to use VA property so 



May 1, 1995 CONGRESSIONAL RECORD-SENATE 11495 
long as at least part of the property 
will provide for an activity that fur­
thers the VA mission and enhances use 
of the property. An excellent illustra­
tion of how this program would operate 
is a plan to establish at the Minneapo­
lis VA Medical Center [V AMC] a man­
aged care clinical research and edu­
cation center on land owned by the 
V AMC. An HMO would build a facility 
on V AMC grounds that would be large 
enough for VA personnel to do impor­
tant clinical research and provide addi­
tional space for VA personnel to pro­
vide patient care to vets. Additionally, 
VA personnel would gain first-hand ex­
perience in managed care and make the 
VA more competitive in a managed 
care environment. Finally, the pro­
gram would ready the Minneapolis 
V AMC for participation in the Min­
nesota State health care reform pro­
gram should this become feasible. 

In closing I want to thank my col­
league, Senator ROCKEFELLER for his 
leadership in preparing this legislation 
and urge my colleagues to give it their 
full support.• 

A BULLET FROM AMERICA 
THREATENS AN INVALUABLE 
BEIRUT SCHOOL 

• Mr. SIMON. Mr. President, my wife 
and I took off on a rare vacation of any 
length, when we spent 10 days in Spain 
and Portugal over the Easter recess. 

While I was there, I picked up the 
New York Herald Tribune and read the 
Tom Friedman column, which origi­
nally appeared in the New York Times, 
paying tribute to Malcolm Kerr, who 
served as president of the American . 
University in Beirut. 

An incidental surprise in the article 
was to learn that Steve Kerr, who plays 
for the Chicago Bulls, is the son of the 
late president of American University. 

Mr. Friedman has a point to make on 
what we ought to be doing in the field 
of economic assistance to other coun­
tries. I ask that the Tom Friedman col­
umn be printed in the RECORD. 

The column follows: 
A BULLET FROM AMERICA THREATENS AN 

INVALUABLE BEIRUT SCHOOL 
(By Thomas L. Friedman) 

WASHINGTON.-When I was a reporter in 
Beirut in the early 1980s the three most 
chilling words anyone could say to you were: 
"Have you heard?" The news that followed 
was almost always bad. That is why I shud­
dered on the morning of Jan. 18, 1984, when a 
banker friend called me to say: "Have you 
heard? Malcolm Kerr has been shot." 

Malcolm was the president of the Amer­
ican University of Beirut, an expert on Arab 
politics and a friend of mine. I immediately 
ran over to the AUB campus. By the time I 
got there Malcolm was dead, the gunmen 
were gone and the only trace left of the mur­
der was the bullet hole that had gouged the 
wall on the stairs to his office. 

I have been thinking about Malcolm and 
the AUB lately because his widow, Ann 
Zwicker Kerr, has just published an affec­
tionate memoir of both entitled "Come With 

Me From Lebanon." The book chronicles 
how they met on the AUB campus in 1954, 
she as a junior year abroad student from Oc­
cidental College and he as the son of AUB in­
structors. (Ann's parents wanted her to go to 
school in Europe, she wanted to go to India, 
so they compromised on Lebanon.) 

Years later, after marrying, she and Mal­
colm returned to the AUB as teachers, and 
finally, after 20 years at the University of 
California at Los Angeles, they came back to 
run the AUB in the middle of the Lebanese 
civil war, out of a conviction that it was an 
institution worth saving. In Malcolm's case, 
it became an institution worth dying for. 

I fondly recall sitting on the veranda of 
Marquand House, the AUB president's resi­
dence overlooking the Mediterranean, drink­
ing freshly squeezed lemonade and listening 
to Malcolm's sober and always biting analy­
sis of Arab politics. I was reminded of it 
reading Ann's book, in which Malcolm com­
plained that there were "two rival student 
groups each wanting to organize its own 
Miss AUB contest-a Miss Left-Wing AUB 
and a Miss Right-Wing AUB, and after heroic 
efforts the dean of students finally got them 
together, only to have the army move in and 
scrap the whole thing!" 

No one knows who murdered Malcolm, but 
clearly it was extremists intent on driving 
the United States, and its marines, out of 
Beirut. (He left behind four kids, one of 
whom, Steve, plays guard alongside Michael 
Jordan for the Chicago Bulls.) 

I hope this book gets read by two audi­
ences. For the general reader it is a 
throughtful period piece about Americans 
abroad-a reminder of that generation of 
American secular missionaries, most of them 
teachers and doctors who, long before the 
Peace Corps, dedicated their lives to spread­
ing the gospel of Jefferson and Lincoln in the 
Arab East. They came. innocent of any impe­
rial ambitions and they both nourished and 
were nourished by the local educational in­
stitutions they ran. 

I also hope it is read by all those in Con­
gress who today are so eagerly, and mind­
lessly, slashing U.S. foreign aid. Because 
when America cuts foreign aid, it isn't just 
cutting payoffs to the Guatemalan army. It 
is also cutting off the AUBs. 

Who cares? Well, consider this: When the 
United Nations was founded in San Fran­
cisco, there were 19 AUB graduates among 
the founding delegates, more than any other 
university in the world. Educational institu­
tions like the AUB are literally factories of 
pro-Americans. 

Since its founding in 1866 it has graduated 
34,000 students from all over the Middle East, 
who were educated in the American system 
and exposed to basic American values and 
standards. Today those graduates are cabi­
net ministers, business executives and edu­
cators peppered throughout the region. 

Most important, the AUB is still one of the 
only real liberal arts colleges in the Arab 
world. It is the best answer to Islamic fun­
damentalism. In fact, most of the AUB's stu­
dents today are Sunni and Shite Muslims, 
who still see an American degree, not a Kho­
meini decree, as their ticket to advancement 
in the world. 

But the AUB today is struggling. In 1985 it 
got about $15 million a year in American for­
eign aid. Today it gets Sl.8 million. Tomor­
row, 1f some in Congress have their way, it 
could get nothing. It would be an ironic trag­
edy if the AUB, having survived civil wars, 
bombings and the murder of Malcolm Kerr, 
were to have the fatal bullet put in its head 
by a stingy U.S. Congress controlled by peo-

ple with no sense of America's role in the 
world or the institutions that sustain its val­
ues abroad. 

Mr. SIMON. I visited the American 
University in Beirut long before I was 
a Member of Congress and was favor­
ably impressed by what they did. The 
stunning statistic, which I had never 
read before, that there were 19 Amer­
ican University in Beirut alumni 
among the founding delegates at the 
San Francisco U.N. Conference, is dra­
matic evidence of the good work that 
they do. 

The first lesson from the Tom Fried­
man column is that we should ade­
quately support this fine and impor­
tant university. 

But there is another lesson to be 
drawn. Until the political earthquake 
of November 8, 1994, I served on the 
Senate Foreign Relations Committee 
and chaired the Subcommittee on Afri­
can Affairs. I learned to my chagrin, a 
little more than a year ago, that only 
lY2 percent of American economic aid 
to sub-Sahara Africa goes for higher 
education. 

In our aid programs we have to meet 
emergencies-and Africa has more than 
its share of emergencies-but we also 
have to be looking long-term, and one 
of the ways that we help Africa long­
term is to see to it that they have lead­
ership in the future. One of the most 
effective ways to see that they have 
good leadership in the future is to 
make an investment in higher edu­
cation. 

I hope we reflect on the Tom Fried­
man column.• 

RICH NATIONS CRITICIZE UNITED 
STATES ON FOREIGN AID 

• Mr. SIMON. Mr. President, recently, 
I read a New York Times article titled 
"Rich Nations Criticize U.S. On For­
eign Aid," by Steven Greenhouse. It re­
ferred to a report of the Organization 
for Economic Cooperation and Develop­
ment [OECD], and I ask that the arti­
cle be printed in the RECORD at this 
point. 

The article follows: 
RICH NATIONS CRITICIZE UNITED STATES ON 

FOREIGN AID 
(By Steven Greenhouse) 

WASHINGTON, April 7-An organization of 
wealthy industrial nations issued a stinging 
report today criticizing the United States for 
moving to cut foreign aid when it already 
gives a smaller share of its economic output 
to such assistance than any other industrial 
nation. 

The Organization for Economic Coopera­
tion and Development, a Paris-based group 
of 25 nations, said the United States, once 
far and away the world's leading donor, was 
setting a poor example by cutting its aid 
budget and warned that the move might 
prompt other countries to follow suit. 

Using unusually blunt language, the report 
said that "this seeming withdrawal from tra­
ditional leadership is so grave that it poses a 

· risk of undermining political support for de­
velopment cooperation" by other donor 
countries. 
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The report said the United States had 

slipped to No. 2, well behind Japan, in the 
amount of foreign aid provided excluding 
m111tary assistance. The United States pro­
vided $9.72 billion in 1993, compared with 
$11 .3 billion for Japan. 

It said the United States contributed 15-
hundredths of one percent of its gross domes­
tic product for economic aid, putting it last 
among the 25 industrial nations. The average 
among these nations was 30-hundredths of 
one percent, while Sweden, Denmark and 
Norway all give 1 percent of their overall 
output to foreign aid. 

J. Brian Atwood, Administrator of the 
Agency for International Development, the 
Government's principal aid arm, welcomed 
the report, making clear that he intends to 
use it as ammunition in the Clinton Admin­
istration's fight to persuade Congress not to 
cut foreign aid. At a news briefing today, Mr. 
Atwood criticized Congressional committees 
for proposing to cut S3 billion from the $21 
billion international affairs budget, which 
includes State Department spending as well 
as foreign aid. 

The report was written by the O.E.C.D. 
Secretariat and was overseen by James H. 
Michel, the chairman of its development as­
sistance committee. Mr. Michel was an as­
sistant administrator of A.I.D. in the Bush 
Administration. 

Mr. SIMON. After reading the article, 
I asked for a copy of the OECD report, 
and it is a somewhat technical but im­
portant insight into our deficiencies. 

Let me give a few quotes from the re­
port: 

A perplexing feature of the US develop­
ment assistance effort is that while public 
opinion responds readily to situations of 
acute needs in developing countries (con­
tributions to private voluntary agencies are 
among the highest per capita among DAC 

tional product [GNP] that is used for 
foreign aid among the 21 weal thy na­
tions. 

I ask my colleagues to look at this 
table, and I do not believe we can look 
at it with pride. 

Mr. President, we are shortly going 
to be making decisions on our budget, 
and one of the questions is: Are we 
going to be less sensitive to the needs 
of the poor, both within our country 
and beyond the borders of our country? 

I hope we will provide a sensible and 
humanitarian answer, that suggests we 
should be helpful to those in need. 

The table follows: 
Net ODA from DAC countrtes in 1993 

[As percent of GNP] 
Denmark ..................... ......... .. ............ 1.03 
Norway ... .... .... ................... .... ............ 1.01 
Sweden ... .. .. .. ..... ... .. .. ..... ..... .. .. .... . ... .... 0.98 
Netherlands ................ .. .. ......... .......... 0.82 
France ............................................... 0.63 
Canada .... . .... ... ....... .... ..... .. ... .. ............ 0.45 
Finland . ..... ............ .... ..... ... .. .. .. .......... 0.45 
Belgium ............................................. 0.39 
Germany . . .. ... .. .. ..... .. ... .... ..... ....... ..... .. 0.37 
Australia . .. ........... ... .. .... ... .. . .. ... .. .. ... . . 0.35 
Luxembourg........................ ............... 0.35 
Switzerland ............ .. ... .. .. .. .. ..... ... ..... .. 0.33 
Italy...................... ........... .... ......... .. ... 0.31 
United Kingdom ... ........ .................... .. 0.31 
Austria ....... ... .. ..... .... ... .. ....... ....... ....... 0.30 
Portugal .. . .. .. . .. .... .. .. ... .. ... .. .. . .. .. .. . .. .. .. 0.29 
Japan ....... ......... .. ........... .. ... ........ .... .. . 0.26 
New Zealand .............. ... .. .. ..... .. ... .. ... .. 0.25 
Spain ........................ .......... ............ ... 0.25 
Ireland .. .. . .. .. .. . .. ... .. .. .. .. .. .... .. .. .. . . . . . ... .. 0.20 
United States ......................... ............ 0.15 

Total DAC .. .. . .. .. .. .. . . . . .. ... .. .. .. . .. .. 0.30e 

Members), there is no strong public support AFRICA 
for the Federal aid budget. This may be ex-
plained in part by the fact that the public • Mr. SIMON. Mr. President, the World 
greatly overestimates the share of foreign Bank issues an annual report on re­
assistance in the us Federal budget. Accord- gional perspectives. 
ing to a recent poll, the majority of respond- Because I formerly chaired the Sub-
en ts believe it to be around 20 percent of · 
total us Government spending. In fact, committee on Africa for the Senate 
USAID spending represents only 0.5 percent Foreign Relations Committee and have 
of the Federal budget and the US has the a continuing interest in that con­
lowest ODA/GNP ratio among DAC Members. tinent, I read their report on Africa 

Two other important points are with special interest. 
made: There are some things that are worth 

There is considerable apprehension in the noting. 
donor community that some proposals may One is that, excluding South Africa, 
be given voice in the new Congress which the gross domestic product [GDP]-na­
raise the possib111ty of major cut-backs in tional income-grew by just 1.4 per­
US aid and even a turning away by the us cent. That is a low growth rate for an 
from the common effort for development area with a high population growth 
which it inspired over 30 years ago. 

The second important point: rate. Fundamentally, it means there is 
The US has accumulated substantial ar- a continuing decline in the standard of 

rears both to the u.N. system and to be the living that should concern all of us. 
multilateral concessional financing fac111- The high debt burden they mention is 
ties, due to Congressional reluctance to ap- also something to be concerned about. 
prove the necessary appropriations. Plans They did note "the political transi­
discussed with Congress in 1994 to eliminate tion sweeping the continent, noting 
these arrears over the next few years are that a few years ago there were only 
welcome. At the same time these plans ap- six democracies in Africa and the num­
pear to imply a reduction in US contribu- ber had reached 29 by the end of June 
tions to future financing of these agencies 
and fac111ties. This would represent a shift in 1994." But they also note in the story 
burden-sharing to other DAC Members, and that while in general democracies fare 
might have serious consequences for upcom- better, some of them are having a dif­
ing replenishments of the International De- ficult time, and there are exceptions to 
velopment Association (IDA) and the soft democracies faring better, including 
windows of the regional development banks. the repressive Government of Sudan. 

But perhaps more telling than any- Mr. President, I ask that the article 
thing else is the percentage of gross na- be printed in the RECORD. 

The article follows: 
AFRICA 

The year 1993, on the whole, was a difficult 
one for the countries of the Africa region, as 
gross domestic product (GDP), excluding 
South Africa, grew by just 1.4 percent. Al­
though this represents an improvement over 
1992, it is nevertheless disappointing, consid­
ering the region's high rate of population 
growth and the level needed for develop­
ment. As in previous years, the countries im­
plementing major reforms, and therefore 
benefiting from the Special Program of As­
sistance (SPA), saw their aggregate output 
increase by 2.1 percent, or more than the av­
erage for the region. 1 The sixteen core (or 
steady) reformers did still better, as their 
GDP rose by 2.8 percent; the countries com­
prising the CF A Zone, however, saw their 
economies contract for a third consecutive 
year.2 A positive development in 1993 was 
that, on average, the low-income countries 
performed better than the middle-income 
ones, although neither group recorded an in­
crease in per capita terms. 

TABLE 5-1.-AFRICA: 1992 POPULATION AND PER CAPITA 
GNP OF COUNTRIES THAT BORROWED DURING FISCAL 
YEARS 1992-94 

Countiy Population • 
(millions) 

Aneola 3 ............................................................ .. 9.7 
Benin ................................................................. . 5.0 
Burkina Faso ..................................................... . 9.5 
Burundi ............................................................. . 5.8 
Cameroon ......................................................... .. 12.2 
Cape Verde ...................................................... .. 0.4 
Central African Republ ic ................................. .. 3.2 
Chad ........ ......................................................... . 6.0 
Comoros ... ......................................................... . 0.5 

2.4 
12.9 ~rf~· iV01·;e .. ::::::::::::::::::::::::::::::::::::::::::::::::::::::: 

Equatorial Guinea ............................................ .. 0.4 
Ethiopia ............... ............................ ............ ...... . 54.8 
Gabon ............................................................... .. 1.2 
Gambia, The .................................................... .. 1.0 
Ghana ............................................................... . 15.8 
Guinea ............................................................... . 6.1 
Guinea·Bissau .................................................. . 1.0 
Kenya ................................................................ . 25.7 
Lesotho .............................................................. . 1.9 
Madagascar .................................. ................... .. 12.4 
Malawi .............................................................. . 9.1 
Mali ................................................................... . 9.0 
Mauritania .................................................. ...... . 2.1 
Mauritius ........................................................... . 1.1 
Mozambique ..................................................... .. 16.5 

8.2 
101.9 

7.3 
::::~ia .. ·::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
Rwanda ............................................................. . 
Sao Tome and Principe .................................... . 0.1 
Senegal ............................................................. . 7.8 
Seychelles ........................................ ................. . 0.1 
Sierra Leone ....................................... ............... . 4.4 
Sudan 4 .. .. .. .... .. ......... .... ..... ... .. ... . ... .. ... ...... .... . .. . . 26.5 
Tanzania .......................................................... .. 25.9 
Toeo .................................................................. . 3.9 
Uganda ............................................................. . 17.5 
Zaire 4 ............................................................... . 39.8 
Zambia4 ............... .. ......................................... .. 8.3 
Zimbabwe ......................................................... . 10.4 

•Estimates for mid 1992. 
z "World Bank Atlas" methodology, 1990-92 base period. 
3 Estimated as lower-middle-income ($676-$2,695). 
4 Estimated as low·income ($675 or less). 

Per capita 
GNP 2 (U.S. 

dollars) 

NA 
410 
300 
210 
820 
850 
410 
220 
510 

1,030 
670 
330 
110 

4,450 
370 
450 
510 
220 
310 
590 
230 
210 
310 
530 

2,700 
60 

280 
320 
250 
360 
780 

5,460 
170 
NA 

110 
390 
170 
NA 
NA 

570 

Note: The 1992 estimates of GNP per capita presented above are from the 
''World Development Indicators" section of World Development Report 1994. 

Some of the highest growth rates were 
achieved by those countries, such as Leso­
tho, Malawi, Mozambique, and Zambia that 
were recovering from the severe drought of 
1991-92. The rather quick recovery of these 
and other countries from the effects of the 
drought is testimony to the relative resil­
ience of their economies and to the effective­
ness of collaboration among their public ad­
ministrations, donors, and nongovernmental 
organizations (NGOs). The improvement in 
weather conditions was not generalized, how­
ever. Drought persisted in some areas, posing 

Footnotes at end of article. 
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a serious threat in parts of Ethiopia and 
Kenya, and the countries of the western 
Sahel experienced poor rainfall. In addition, 
in these and other countries growth was held 
back by political transition, a high debt bur­
den (despite debt forgiveness and 
reschedulings), a deterioration in the terms 
of trade, and weak policy implementation. 

The political transition sweeping the con­
tinent has resulted in increasing multiparty 
democracies; whereas there were just six de­
mocracies a few years ago, the number had 
reached twenty-nine by the end of June 1994. 
The transition, however, has not been easy, 
without cost, or uniformly smooth. Where 
transition governments are in place, power 

sharing has proven difficult to achieve, and 
opposing groups still vie for power · in many 
places. On the economic front, the transition 
has sometimes disrupted production and 
commerce, affected the mob111zat1on and al­
location of resources, and diverted attention 
away from needed policy reforms. Yet the 
transition continues nearly everywhere. 

TABLE 5-2.-LENDING TO BORROWERS IN AFRICA, BY SECTOR, 1985-94 
[Millions of U.S. dollars; fiscal years] 

Annual av-
Sector erage, 1990 1991 1992 1993 1994 

1985-89 

Agriculture ................................................................................................................................................................................................................................ . 
Energy: 

Oil and gas .................................................................................................................................•..•. ................................................................................ 
Power ............................................................................................................................................................................................................................... . 

Environment ....................•............•....•.....................................................................................................................................................................................•. 
Human resources: 

Education ................................................. .......................................................................... ...................................................................... ....................... . 
Population, health, and nutrition .................................................................................................................................. .................................... ............. . 
Social sector ................................................................................................................................................................................................................... . 

Industry and finance: 
Industry ..................................................................................................................................................................................•••...•..•.••......••...•....••....•..•.•. 
Finance .............................................................................................................................................................. ........................................ ..................... .. 

Infrastructure and urban development: 
Telecommunications ........................................................................................................................................................................................................ . 
Transportation ................................................................................................................................................................................................................. . 
Urban development .......•..•.......•.•..........••.......•..•...........................•................................................................................................................... ............... 
Water supply and sewerage ......•.......•...........••......•......•...•.........•.........•.....••..•.......•.......•.......•........•............................................................................... 

Mining and other extractive .................................................................................................... ................................................................................................ . 
Multisector ......... .............................................................................. ......................................................................................................................................... . 
Public sector management ...................................................................................................................................................................................................... . 
Tourism ........................ ............................................................................................................................................................................................................. . 

533.9 997.4 

20.6 
113.9 230.0 

122.8 350.7 
75.7 232.7 

124.6 180.1 
241.3 193.6 

50.0 225.0 
339.4 543.6 
177.2 360.4 
102.9 257.2 
31.5 

504.0 285.6 
81.0 76.6 

504.9 707.4 318.3 152.6 

300.0 48.5 2.4 186.2 
155.0 86.0 356.0 90.0 

2.6 

265.9 402.9 417.4 325.5 
432.8 100.3 131.2 161.6 

11.0 200.0 83.5 29.6 
138.8 619.9 252.3 400.1 

12.8 89.1 .. ......... m:o 
309.5 242.8 483.0 
98.3 233.8 61.2 111.4 

256.0 297.4 67.2 74.1 
21.0 6.0 

861.0 895.0 434.2 711.0 
27.2 133.6 121.5 48.2 

Total ............................................................................................................................................................................................................................ . 2,519.0 3,932.9 3,394.2 3,973.6 2,817.3 2,807.9 
Of which: 

IBRD .......................................................................................................................................................................................................... . 909.3 1,147.0 662.9 738.4 47.0 127.7 
IDA ................................................................................................. .............. ............................................................................................. . 1,609.7 2,785.9 2,731.3 3,235.2 2,770.3 2,680.0 

Number of operations ........................................................................................... ................................................................................ ............. . 

Note: Details may not add to totals because of rounding. 

There were sharp contrasts on the African 
scene in 1993194. The installation of demo­
cratically elected governments in Malawi 
and South Africa stand in sharp contrast to 
the mass killings in Rwanda. There were a 
variety of outcomes in the economic sphere, 
too, due to the contradictory forces at play 
not just across countries, but within them 
and even within sectors. Some countries 
(such as The Gambia, Sierra Leone, and 
Zimbabwe), where the implementation of re­
form programs is on track, nonetheless expe­
rienced low GDP growth rates due the dete­
rioration of their terms of trade, weather 
conditions, the lingering effects of the 1991-
92 drought, or the disruptions caused by 
rebel activity and political transition. In 
contrast, other countries (such as Equatorial 
Guinea and Sudan, for example), where re­
form programs were lacking or off-track, 
registered growth of 6 percent to 7 percent, 
helped by oil exports or favorable agricul­
tural conditions. In yet other countries, re­
sults were uneven, with agricultural growth 
coinciding with a decline in industrial pro­
duction and services, or a decline in overall 
exports accompanied nevertheless by an ex­
pansion of nontraditional exports. Contrasts 
also marked the implementation of policies. 
While the countries of the CF A Zone as a 
group failed to take the necessary measures 
to restore their competitiveness in 1993, 
many of them implemented sign1f1cant 
structural reforms in the fiscal, financial, 
trade, and other areas. In several of the good 
performers, the improvements that took 
place were still inadequate, however; savings 
rates, for example, remained too low to sup­
port rapid, sustained growth, and social con­
ditions continued unsatisfactory. 

Despite this panoply of variations, the 
events of the past twelve months have some 
common elements that provide encouraging 
signs for the future. Despite delays and costs 
in terms of lives and physical assets, the de­
mocratization process ls moving ahead. De-

spite economic and political hardships, re­
form programs have survived in most coun­
tries and have even been strengthened in 
some. Several countries improved their per­
formance in the course of the past year, and 
the members of the CFA Zone have taken an 
historic, bold step to improve their competi­
tiveness. While much remains to be done, 
more countries are embarked on reform pro­
grams and face better prospects than com­
pared with a year ago. 

VARYING POLICIES, VARYING PERFORMANCE 

Another common thread of Africa's experi­
ence, despite the contrasts noted, is that Af­
rican countries that have sustained adjust­
ment policies generally have performed bet­
ter than those countries that have not. This 
observation, made in a recently released 
staff study that covered the adjustment ex­
perience in sub-Saharan Africa from 1981 
through 1991 (see Box ~l), ls complemented 
by comparing the more recent experience of 
a country where policy reform has been seri­
ously interrupted (Nigeria) with a country 
that strayed from, but reembarked on, policy 
reform (Kenya) and with one that has re­
mained steadily on the reform path (Ugan­
da). 

Nigeria went through a tumultuous period 
in both 1992 and 1993. The planned demo­
cratic transition was protracted and, in the 
end, did not establish civ111an rule. The proc­
ess generated considerable uncertainty, eco­
nomic disruptions, and social unrest. Budg­
etary control deteriorated, leading to fiscal 
deficits, which exceeded 10 percent of GDP. 
Inflation rose to 40 percent in 1992 and 58 per­
cent in 1993. The official exchange rate was 
pegged below market rates, with the spread 
reaching 100 percent by late 1993.. The exter­
nal balance deteriorated sign1f1cantly, with 
reserves dwindling and arrears to external 
creditors rising to more than S6 billion, or 
one fifth of outstanding debt. Meanwhile, the 
economy grew by only 4.1 percent in 1992 and 
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1.9 percent in 1993, compared with an average 
5 percent in the preceding six years. The eco­
nomic policies announced in the 1994 budget 
abolished free transactions in the foreign ex­
change and credit markets, thereby remov­
ing the remaining core p1llars of the struc­
tural adjustment program adopted in 1986. 

In 1990-92, Kenya witnessed a sharp decline 
in all major macroeconomic performance in­
dicators. However, in early 1993, the Kenya 
authorities signalled an interest in restart­
ing the reform process, and, as a result, the 
conditions for strong medium-term growth 
in Kenya have improved sign1f1cantly. Imple­
mentation of stab111zat1on policies and more 
effective enforcement of financial sector reg­
ulations have sharply reduced runaway infla­
tion (falling to an annual rate of around 15 
percent during the last quarter of 1993 after 
peaking at around 100 percent during the sec­
ond quarter). Important steps towards struc­
tural reform, particularly in the area of ex­
ternal trade, have begun to gradually restore 
domestic and international confidence in the 
government's commitment to reform. With 
the elimination of all but a short list of im­
port licenses and the introduction of a uni­
fied and stab111zed market-determined ex­
change rate (the Kenya shilling becoming 
fully convertible in May 1994), the stage has 
been set for the private, and especially the 
export, sector to lead the recovery. By the 
end of 1993, monetary control had been tight­
ened, discipline had been reintroduced in the 
financial sector, the maize market had been 
fully liberalized, ·and foreign-exchange re­
serves had recovered to comfortable levels. 
These improvements fac111tated the approval 
by the International Monetary Fund (IMF) 
of a one-year Enhanced Structural Adjust­
ment Fac111ty arrangement during the 
fourth quarter of 1993, as well as the success­
ful rescheduling of external arrears with the 
Paris Club in January 1994. 

Uganda has gone quite far in creating a 
free enterprise economy. At the same time, 



11498 CONGRESSIONAL RECORD-SENATE May 1, 1995 
the government has stab111zed the economy 
through tight fiscal and monetary programs. 
Inflation was reduced to around 4 percent in 
1993, down from 45 percent in 1992 and 240 
percent in 1987, the year in which the present 
adjustment program was initiated. Uganda 
has in place a program of comprehensive 
structural reforms covering the civil service, 
public enterprises, and major financial insti­
tutions, and is undertaking a large reduction 
in m111tary forces to release resources for 
priority spending programs. These reforms 
have had a positive effect on the economy: 
Real GDP growth is estimated to have 
reached 6 percent in 1993, enabling per capita 
consumption to rise by about 2.5 percent. 
The lowered inflation has contributed to a 
stable exchange rate and renewed confidence 
in the country's currency. In addition, the 
downward slide in coffee production, the 
country's main export, has been halted. 
There are also signs that nontraditional ex­
ports are growing rapidly; that the public's 
willingness to hold financial assets in the 
form of savings and time deposits, which 
have increased fourfold in the past two 
years, is increasing; that the inflow of pri­
vate capital has been substantial; and that 
investment, including rehab111tation and re­
construction work on properties of returning 
entrepreneurs, is on the rise. All of these 
gains, together with the increased focus of 
government spending on basic social serv­
ices, are expected to have a positive impact 
on poverty reduction. 

IMPROVED COMPETITIVENESS 

The countries of the CF A Zone have faced 
major economic, financial, and social dif­
ficulties since 1986. These difficulties were 
caused by a downward deflationary spiral of 
production, incomes, and expenditures that 
cut average real per capita income by 40 per­
cent, reduced the capacity of governments to 
provide basic social services, increased the 
incidence of poverty, and undermined the 
Zone's financial institutions. The spiral, in 
turn, was caused by a massive loss of com­
petitiveness that resulted from a combina­
tion of the inflated cost structure existing in 
the mid 1980's and the major external shocks 
suffered since then. The prices of the Zone's 
major exports (coffee, cocoa, cotton, phos­
phate, uranium, and oil) dropped sharply in 
the second half of the 1980s, causing its 
terms of trade to fall by 40 percent between 
1985 and 1992. The Zone's real effective ex­
change rate (REER) appreciated by 39 per­
cent over the same period. That movement 
was the result of the depreciation, since 1985, 
of the United States dollar and the large de­
preciation achieved by many competing de­
veloping countries of their own REERs 
through nominal devaluations in the context 
of economic reforms. The internal adjust­
ment programs and structural reforms pur­
sued by various CF A countries in the period 
1986-93 were able neither to correct this mas­
sive loss of competitiveness nor halt the on­
going downward spiral. 

Recission and financial crisis in the CF A 
Zone continued throughout 1993. Moreover, 
as it became increasingly clear that internal 
adjustment programs were not working, ex­
ternal financing for them dried up. For 1993 
as a whole, per capita real income declined 
by 4.5 percent, exports fell by 3.9 percent in 
volume. and investment further contracted 
to 13.8 percent of GDP. 

Against this backdrop, in early January 
1994 the heads of state of the CF A countries 
met in Dakar to discuss ways to end the eco­
nomic crisis. The meeting resulted in the 
historic decision to change the parity of the 
CF A franc from 50 per French franc, a level 

at which at had been fixed in 1948, to 100 per 
French franc.3 At the Dakar meeting, an­
other important, although less publicized, 
step was taken: the signing of a treaty trans­
forming the West African Monetary Union 
into a full economic union. A common ap­
proach to the implementation of economic 
reforms that were needed to accompany the 
parity change was also discussed. 

The decisions made at the Dakar meeting 
have provided a unique opportunity to re­
start the stalled structural adjustment proc­
ess in the fourteen countries, restore growth, 
and reduce poverty. Indeed, since January, 
nearly all countries have adopted reform 
programs that are being supported by the 
World Bank and the IMF. All 
postdevaluation programs give priority to 
restraining inflation to ensure that the 
nominal parity change actually leads to a 
substantial depreciation of the real exchange 
rate. Hence, public sector wage increases 
have generally been limited to 10 percent to 
15 percent to prevent a wage-price spiral. To 
allow some time for urban wage earners to 
adjust to the higher cost of imported items, 
increases in the prices of selected imported 
goods (petroleum products, rice, sugar, edi­
ble oils, medicines, and school books, for in­
stance) are being curtailed through tem­
porary tax reductions and direct subsidies. 
Fiscal reform-reduction of deficits to sus­
tainable levels, tax reform, and restructur­
ing of expenditures-also figures promi­
nently as an objective of the reform pro­
grams. Priority, however, has been given to 
protecting vulnerable groups and relaunch­
ing proverty-reduction programs by increas­
ing public expenditures on basic education 
and health services, developing and imple­
menting social funds targeted at the poorest 
groups, and expanding labor-intensive public 
works programs. 

REGIONAL COOPERATION EFFORTS 

The recent events in the CFA Zone and the 
new challenges facing South Africa and its 
neighbors call for strengthened regional co­
operation. Various actions have already been 
taken in this direction, and others are under 
consideration. In the CF A Zone, the member 
countries of the new West African Economic 
and Monetary Union (UEMOA) and the 
Central African Monetary Union have de­
cided to form economic-as well as mone­
tary-links. In Western Africa, the signing of 
the treaty for the new union by the six mem­
ber states was · accompanied by further ef­
forts to render budgetary policies coherent, 
harmonize tariffs and indirect taxes, and de­
velop a regional financial market. In Central 
Africa, the six member states of the Central 
African Customs and Economic Union have 
taken advantage of their increased competi­
tiveness to accelerate the implementation of 
a new common external tariff. Nontariff bar­
riers have been removed, and rates have been 
lowered. 

These efforts are being supported by the 
Bank, together with the IMF, the European 
Union, and other interested donors. 

At the level of the entire CF A Zone, 
progress was made during the fiscal year in 
the areas of social-security provision and 
collection of statistics. With a view to pro­
viding a positive environment for private 
sector-led growth, a treaty has been signed 
that will put into place a common frame­
work for business law. 

The World Bank, together with the IMF, 
the European Commission for the European 
Union, and the African Development Bank, 
is cosponsoring an initiative to fac111tate 
private investment, trade, and payments in 
Eastern and Southern Africa and in the In-

dian Ocean countries-the cross-border ini­
tiative (CBI). 

The CBI is based on a new integration con­
cept that promotes mob111ty of factors, 
goods, and services across national bound­
aries among participating countries while 
minimizing chances for diversion of trade 
and investment. It involves voluntary par­
ticipation by countries that are ready to ac­
celerate the reform effort, and is based on 
the principle of reciprocity among the par­
ticipating countries. The proposed reform 
measures are in the areas of trade liberaliza­
tion, liberalization of the exchange system, 
deregulation of cross-border investment, 
strengthening of financial intermediation, 
and the movement of goods and persons 
among the participating countries. The re­
form agenda supported under the CBI has 
been developed through a two-year process of 
discussion by public and private sector rep­
resentatives of the participating countries, 
as well as consultations with regional insti­
tutions. 

The CBI endorsed by thirteen countries at 
a meeting in Kampala, Uganda, in August 
1993. To date, nine countries (Kenya, Malawi, 
Mauritius, Namibia, Rwanda, Swaziland, 
Uganda, Zambia, and Zimbabwe) have con­
firmed their intention to participate and 
have established mechanisms to prepare 
country-specific proposals for implementing 
the CBI-supported reform agenda. 

In addition the heads of state of Kenya, 
Tanzania, and Uganda (the members of the 
former East African Community) recently 
met in Arusha, Tanzania, to reaffirm their 
commitment to strengthened cooperation. 
There is a consensus that this cooperation 
should be based on practical improvements 
in investment incentives and tax regimes, 
and streamlined border formalities. 

THE BANK'S ASSISTANCE STRATEGY 

The priorities for the Bank in Africa are 
poverty reduction through environmentally . 
sustainable development; human resources 
development-not just through lending but 
also by defining frameworks for effective 
interventions by governments and donors, as 
in a recent staff study on health in Africa 
(see Box 5-2); providing an exceptional re­
sponse, already in progress, to the situation 
and events in the CFA Zone; working with 
major partners to fulfill the objectives and 
the priorities of the SPA; and "getting re­
sults in the field" through the improved 
quality of projects and their implementa­
tion, especially through strong capacity­
building efforts. 

Poverty reduction through environmentally 
sustainable development. The need and ur­
gency to reduce poverty in the region is evi­
dent; however, progress has been limited in 
Africa as a whole, despite success in some 
countries. Achieving a high rate of economic 
growth, combined with a pattern of growth 
favoring increases in incomes in the poorest 
sections of society, is central to the Bank's 
poverty-reduction strategy. The Bank's two­
pronged strategy, as elaborated in "World 
Development Report 1990," acts as a guide to 
the institution's economic and sector work, 
as well as to its lending operations. 

Fighting land degradation and 
desertification have been key objectives of 
the Bank in its environmental program for 
the region. This program has been addressed 
primarily through the elaboration and im­
plementation of national environmental ac­
tion plans (NEAPS) and through the Bank's 
lending program. NEAPs-which provide a 
basis for the Bank's dialogue with borrowers 
on environmental issues, describe a coun­
try's major environmental problems and con­
cerns, and formulate actions to address 
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whatever problems are identified-have sys­
tematically paid attention to arresting land 
degradation through better natural resource 
management. The Bank's regional portfolio 

includes more than $500 million in environ- a new international convention on 
mental projects, some of which can be di- desertification that is currently being nego­
rectly linked to the NEAP process. The Bank tiated and is prepared to be a partner in its 
has also been involved in the preparation of implementation when it enters into effect. 

TABLE 5-3.-WORLD BANK COMMITMENTS, DISBURSEMENTS, AND NET TRANSFERS IN AFRICA, 1990-94 
[Millions of U.S. dollars; fiscal years) 

Nigeria COte d'Ivoire Sudan Total region 
Item 

Start 1994 1994 1990-94 Start 1994 1994 1990-94 Start 1994 1994 1990-94 Start 1994 1994 1990-94 

Undisbursed commitments ...................................................................................... 2,461 423 181 13,118 
Commitments ......................................................................................................... .. 1,954 376 1.365 98 2,808 16,953 
Gross disbursements .............................................................................................. .. 353 1,646 306 1,073 48 378 3,195 14,002 
Repayments ...................................................... ...................................................... .. 348 1,402 183 769 3 49 1,116 4,678 
Net disbursements .................................................................................................. . 5 243 123 304 45 329 2,079 9,324 
Interest and charges ................................ .............................................................. .. 270 1,325 149 767 4 36 868 4,221 
Net transfer ....................................... ....................................................... .............. .. -265 -1,082 -26 -463 41 293 1,211 5,103 

Note: Disbursements from the IDA Special Fund are included. The countries shown in the table are those with the largest amounts of public or publicly guaranteed long-term debt. Details may not add to totals because of rounding. 

Assistance to CF A countries. Since the par­
ity change and as of June 30, 1994, IDA has 
provided approximately $1 bi111on in quick­
disbursing credits and adjustment operations 
to the CF A countries. For the short term, 
the Bank-supported postdevaluation pro­
grams include, in addition to steps to limit 
the price increases of essential goods, (a) a 
draw-down of reserve stocks and additional 
imports of essential foodstuffs to counter 
speculative commercial practices, (b) in­
creased budgetary appropriations for edu­
cation and health, and (c) steps to assure 
adequate supplies of essential drugs in public 
health facilities and of low-cost generic 
drugs in private pharmacies. For the longer 
term, expenditures on labor-intensive civil 
works programs, rural infrastructure, edu­
cation, and health will be increased, as will 
special programs (nutrition in particular) 
that target the poorest groups and that will 
be implemented by NGOs and community as­
sociations. 

SP A-phase three. The third phase of the 
Special Program of Assistance (SPA-3), 
launched by the program's donors in October 
1993, will cover the three calendar years 1994-
96. Since the CF A Zone countries instituted 
a parity change in their currency and 
launched comprehensive economic reforms, 
two additional countries, Comoros and Cote 
de'Ivoire, have met SPA eligibility require­
ments, bringing the total of eligible coun­
tries to twenty-nine. The estimated require­
ments of donor adjustment assistance for 
these countries is $12 billion over the three­
year period. The SPA donors have met twice 
since the parity change to discuss financing 
requirements. Total donor pledges have in­
creased, and some disbursements will be ac­
celerated in response to these needs. In addi­
tion to mobilizing additional resources, SPA 
donors have stressed the need to pursue 
greater selectivity in allocating resources to 
ensure that countries with strong reform 
programs are adequately funded and that 
scarce resources are used efficiently. As of 
June 30, 1994, the donor community had 
pledged $6.6 billion in quick-disbursing bal­
ance-of-payments assistance, and further ef­
forts are continuing to close the remaining 
gap. 

The priorities and objectives of SPA-3 are 
achieving higher growth rates and alleviat­
ing poverty; supplementing policy-reform 
programs with more investment in human 
resources and infrastructure; raising the 
level of domestic savings and private invest­
ment; placing greater emphasis on ensuring 
that the benefits of growth are directed at 
reducing poverty; and strengthening local 
economic management and institutional ca­
pacity. The SPA's primary objective contin­
ues to be to assist countries to strengthen 
their policy-reform programs and structural 

reform efforts. However, to accelerate 
growth, reduce poverty, and realize the full 
benefits of policy reforms, the efficiency of 
public investment financing by donors, 
which still accounts for about 80 percent of 
total donor financing, must be improved sub­
stantially. Discussion is continuing on 
sectorwide approaches to donor financing 
aimed at improving aid coordination and ef­
fectiveness. The SPA's role would be to serve 
as a catalyst to encourage donor support for 
such integrated sector programs, to monitor 
outcomes, and promote the harmonization of 
donor procedures. Mobilization of resources 
and coordination of specific sector-invest­
ment programs will continue at the country 
level through mechanisms such as consult­
ative groups, roundtables, and country-based 
local aid-coordination groups. 

Project quality and implementation. Despite 
the difficulties faced by the region, portfolio 
performance was relatively stable in 1993. 
Differences among countries were caused, in 
part, by variation in macroeconomic per­
formance. Overall, adjusting countries had a 
better record of project performance than 
the nonadjusting ones, and operations in the 
particularly difficult areas of agriculture 
and adjustment lending improved their im­
plementation records. The most serious gen­
eral constraints to effective implementation 
are uncertain borrower ownership and lim­
ited local capacity. To increase ownership, 
the Bank is making a concerted effort to in­
volve stakeholders (governments, bene­
ficiaries, the private sector) in project prepa­
ration and implementation. The use of 
participatory approaches-beneficiary as­
sessments, participatory rural assessments, 
and participatory workshops-is steadily in­
creasing. In many cases, stakeholders par­
ticipate not just in project design and prepa­
ration but also in economic and sector work 
(ESW). Several actions are under way to im­
prove project quality at entry such as prepa­
ration of "letters of sector policy," avoiding 
unnecessary complexity in project design 
(through participatory approaches to project 
preparation and greater involvement to 
project preparation and greater involvement 
by resident missions in the process, for ex­
ample), testing new or complex approaches 
in small pilot operations, and identifying 
project-monitoring indicators that reflect 
both output and impact. In fiscal 1993, the 
most recent year for which numbers are 
available, the amount of loan cancellations 
expected to result from completed or 
planned restructurings of problem projects 
totaled about $500 million. 

The need for capacity buildings in Africa 
cuts across all sectors, and, in all cases the 
need is urgent and acute. The challenge in­
volves both making greater use of existing 
local capacity and helping to build such ca-

pacity where it does not exist. The Bank's 
approach recognizes that capacity-building 
issues need to be addressed at an early stage 
in the project cycle and that the effort can­
not succeed without improving the perform­
ance and productivity of the civil service. 
This concern has led the Bank to appoint a 
Capacity Building Committee to make rec­
ommendations on the most effective ways to 
advance toward this goal. The committee's 
recommendations (which highlight "best 
practices" to follow and cover a broad spec­
trum, from ESW and lending to the role of 
resident missions) have been approved and 
are being carried out. 

Capacity building-as well as dialogue with 
the intended beneficiaries of development­
continued to be the focus of the Bank's work 
in South Africa during the past year. In that 
country, the Bank's informal work has dealt 
with the entire political spectrum, including 
nongovernmental organizations, the private 
sector, teachers, and trade unions. Dozens of 
South Africans have been trained in econom­
ics, and relationships have been built up 
with many of the country's economic and po­
litical actors. In April 1994, the Bank opened 
up a resident mission, following a request 
from the multiparty South African transi­
tional council. 

FOOTNOTES 
1 The SPA for low-income, debt-distressed sub-Sa­

haran African countries provides quick-disbursing 
balance-of-payments assistance to twenty-nine eligi­
ble countries (as of the end of June 1994) in support 
of reform programs developed in conjunction with 
the Bank and the International Monetary Fund 
(IMF). 

2 The countries are Benin, Burkina Faso, Cam­
eroon, Central African Republic, Chad, Comoros, 
Congo, Cote d'Ivoire, Gabon, Mali, Mauritania, 
Niger, Senegal, and Togo. 

3 The parity of Comoros' currency was changed to 
75 per French franc . 

BOX 5-2. TOWARD BETTER HEALTH IN AFRICA 
Health issues are assuming an increasingly 

important place in the Bank's assistance 
strategy in Africa. Reflecting this trend, a 
major sector study was completed in 1993 in 
close cooperation with the World Health Or­
ganization, the United Nations Children's 
Fund, and other partners. The study, "Better 
Health In Africa," aimed at building consen­
sus on future health strategies in Africa 
among the many stakeholders.1 It found that 
while dramatic improvements had taken 
place since independence, most African coun­
tries lagged well behind other developing 
countries in health status. At fifty-one years 
in 1991, life expectancy at birth in Africa is 
eleven years less than in the low-income 
countries as a group, and Africa's infant 
mortality rate, at over 100 deaths per 1,000 

Footnotes at end of article. 
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live births, is about one third higher on aver­
age than for the universe of low-income 
countries. New health problems, such as 
AIDS, and new strains of well-known dis­
eases such as malaria, threaten the impor­
tant health gains made in Africa over the 
past generation. 

The repof't discussed "best practices" for 
health improvement by African governments 
and their external partners in three areas. 
First, as did "World Development Report 
1993-Investing in Health," the report em­
phasized the importance of strengthening 
the capacity of households and communities 
to recognize and respond to health problems. 
This requires health and development strate­
gies that increase the access of th.e poor to 
income and opportunity, pay special atten­
tion to female education and literacy, pro­
vide for community monitoring and manage­
ment of health services, and furnish informa­
tion to the public and health-care providers 
on health conditions and services. Second, 
the report called for reform of African 
health-care systems, and especially for mak­
ing a basic package of cost-effective health 
services available to Africans near where 
they live and work through health centers 
and first-referral hospitals. Third, the report 
underscored the need for more efficient allo­
cation and management of public financial 
and human resources devoted to health im­
provement, and for their progressive re­
allocation away from less cost-effective 
interventions (largely provided through ter­
tiary fac111ties) to a basic package. It found 
substantial room for increases in technical 
efficiency.2 

The report concluded that substantial 
health improvement in Africa is feasible, de­
spite the severe financial constraints facing 
most African countries. The w111 to reform 
and to provide a limited package of quality, 
low-cost, and highly cost-effective health 
services to the vast majority of the popu­
lation ls central to success. The study found 
that higher-income and middle-income Afri­
can countries, in due course, should be able 
to finance a basic package of health services 
for their people from public and nongovern­
mental resources, without substantial exter­
nal support. However, the low-income coun­
tries are likely to need donor assistance in 
support of health for an extended period. 
These countries now spend about $8 per cap­
ita annually on health from all sources-pub­
lic, nongovernmental, and external-com­
pared with the indicative estimate for the 
basic package in the study of about $13. The 
transition from the current to the indicative 
level of spending w111 have to be imple­
mented flexibly, on a country-by-country 
basis, with provisions put in place of interim 
targets to be met along the way. 

FOOTNOTES 
1 World Bank. 1994. "Better Health in Africa." 

Washington, D.C. 
2 For example, poor drug selection, procurement, 

distribution, and prescription practices are respon­
sible, together with other factors, for an effective 
consumption of only about $12 on drugs for every 
$100 in public spending on pharmaceuticals in many 
African countries.• 

AMENDMENT TIME 
•Mr. SIMON. Mr. President, recently, 
I came across an article by John G. 
Kester, a Washington attorney. It is a 
commonsense article about our Con­
stitution and amending the Constitu­
tion. 

I have great reverence for the Con­
stitution, but I also know that the Con-

stitution was written to meet problems 
that existed more than two centuries 
ago. 

On the matter of a balanced budget 
amendment, the author writes: 

Congress, for instance, has demonstrated 
for decades that institutionally it cannot 
muster the disclpllne to restrain excessive 
spending. Lately, ashamed to speak the 
name, it even pretends that most expendi­
tures are something else, labeling them enti­
tlements. Presidents no longer refuse to 
spend excessive appropriations. A balanced­
budget amendment may be a challenge to ex­
press in words, but it is not impossible, and 
it ls certainly not, as Senator Chris Dodd as­
serts, very irresponsible. It imposes a new 
constitutional obligation on Congress with­
out micromanaging the pollcy choices for 
achieving it. It is not likely to make the sit­
uation worse, even if courts w111 be invited 
to construe it. And if experience suggests im­
provements, those can be added. 

John Kester brings both scholarship 
and common sense to this discussion. 

At this point, I ask that his article 
be printed in the RECORD. 

The article follows: 
[From the Washingtonian, March 1995) 

AMENDMENT TIME 

(By John G. Kester) 
If the people really are serious about tak­

ing back their government, they can start by 
amending the Constitution. There have been 
a few lurches in that direction-like the bal­
anced-budget amendment that was part of 
the Republicans' Contract With America, 
and some talk about amendments that would 
ban unfunded federal mandates or set uni­
form term limits for Congress. 

That's a beginning, but a modest one. The 
current state legislatures are in a receptive 
mood. If Speaker Gingrich and the new 
tribunes of the people really want permanent 
change in the way Washington and its fed­
eral judges run the country, then this spring 
constitutional amendments ought to be blos­
soming like azaleas. 

But don't count on it. The op-ed pages al­
ready have begun to darken with warnings 
from learned scholars, politicians, and col­
umnists that to lay hands on the Constitu­
tion would be impractical, even dangerous, 
downright unpatriotic. The Constitution, 
they suggest, is so nearly perfect that to re­
vise it would be like altering the formula of 
mother's milk-nothing else could be health­
ful, and any variation might make you sick. 

Is the Constitution too flawless and sacred 
a document to violate with alterations? Most 
of the Cassandras stop short of suggesting it 
was divinely inspired, but even that has been 
claimed. The less devout shake their heads 
and say that adding amendments just isn't 
practical-that it can never work, that even 
figuring out the right words is too hard, that 
the only way to flt the Constitution to the 
times is to leave all corrections to the 
courts. 

Even aesthetics is invoked. To add amend­
ments, it has been said, would make our 
classically crisp federal Constitution resem­
ble those ungainly creations of the 50 states. 
State constitutions are longer, often loaded 
with dozens of amendments, and deal with 
such mundane affairs as off-street parking in 
Baltimore (Maryland Constitution Article 
Xl-C) or preserving natural oyster beds (Vir­
ginia Constitution Article XI, section 3). 

But no one has shown that state constitu­
tions do not work-or, indeed, that lengthy 
and detailed constitutions don't work better 

because they leave less room for doubt. 
Automobile engines, reliably move your car 
without being engineered to win beauty con­
tests. If the purpose of the Constitution is to 
model 18th-century elegance, perhaps the 
parchment should be moved from the Ar­
chives to the National Gallery. 

The Constitution exists to be applied, not 
adored. A polltically rare opportunity w111 be 
lost if the hand-wringing about constitu­
tional purity succeeds in scaring off reform­
ers. Of course not every popular idea belongs 
in the Constitution, and not every proposed 
policy change would be a good one. But (dare 
one say if?) there is room for improvement. 

No one should take all the warnings 
against amendments seriously. The authors 
of the Constitution certainly wouldn't have. 

The men who spent the summer of 1787 
holding secret meetings in a room in Phila­
delphia did not think they were Moses, chis­
ellng stones with dictation from a Higher 
Source. Their un-air-conditioned days passed 
in disagreements, endless compromises, and 
perspiration. The product was simply a well­
organized document that most could accept, 
although with varying degrees of reluctance. 

The 13-state ratification process that fol­
lowed was even more contentious, and nearly 
failed. To obtain agreement from the mini­
mum nine states took nine months, and the 
votes in key ratifying conventions were too 
close for comfort: Virginia 89 to 79, Massa­
chusetts 187 to 168, New York 30 to 27. No one 
arguing for ratification ever gave a speech 
claiming the document was perfect; the au­
thors more humbly expressed hope and said 
they had done the best they could. 

All recognized that, as Virginia's George 
Mason observed at the beginning, "The plan 
now to be formed will certainly be defec­
tive." (So defective he finally concluded, 
particularly in its treatment of slavery, that 
in the end he refused to sign it.) For that 
reason, the Constitution was written with 
one article of its seven devoted entirely to 
the subject of how to amend it. This was 
done, acknowledged Charles Pickney of 
South Carollna, because "it is difficult to 
form a Government so perfect as to render 
alterations unnecessary." Amendments, 
James Iredall told the reluctant North Caro­
Una ratifying convention, would provide its 
own fall1b111ty." Even James Madison, called 
the Father of the Constitution, anticipated 
that his offspring would need to grow. 
"[U)seful alterations," he predicted, "w111 be 
suggested by experience." 

Alterations did come, but mostly not in 
the way Madison anticipated. They have 
come usually by courts announcing, and 
sometimes revising, their conclusions about 
what words of the Constitution mean. 

Anyone who says that amending the Con­
stitution is in principle a bad idea is really 
sell1ng a notion about where to assign power. 
For a long time now the only players in the 
constitution-altering game have been judges. 
They have secured their position by taking 
open-ended phrases llke "due process of 
law" or "the freedom of speech" or 
"Commerce ... among the several States" 
and announcing that these mean one thing, 
and then another, and then another. Many of 
their pronouncements, which take the form 
of decisions in lawsuits, seem logical correct. 
Others occasionally appear daffy. The secret 
was spilled when Charles Evans Hughes, be­
fore he became Chief Justice, explained in a 
speech: "The Constitution is what the judges 
say it is." 

That is true, however, only if the Supreme 
Court's view is not superseded by a higher 
authority-the amending process. It makes 
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no sense to cut off debate on any subject by 
saying, "The Supreme Court has spoken." 
The Supreme Court speaks all the time. But 
this ls a government, not the army. The Su­
preme Court may speak-but the Constitu­
tion intends that if the people care enough, 
the option of amendments gives them the 
last word. 

Adding a new provision to the Constitution 
to reject a court decision-as the Eleventh 
Amendment did in 1798-can at least slow a 
Supreme Court down. Because the Constitu­
tion came from "We the People," why should 
not the people through their elected rep­
resenta tives participate more often in the 
process of constitutional change? Especially 
when the document itself-which does not 
even mention interpretation by judges, much 
less give judges the last word-spells out a 
precise and simple amending procedure for 
the people to use? Why shouldn't there be 
amendments to make corrections when the 
Supreme Court gets it wrong-or, no less ap­
propriately, when the Court's reading of an 
old provision may seem accurate, but the 
people on reflection decide that they no 
longer want such a rule? It is amazing that 
every time the Supreme Court issues some 
new constitutional interpretation, provoking 
a storm of public outrage-then nothing hap­
pens. 

Correcting the Supreme Court is not even 
the most crucial issue. New needs develop 
that don't show up in Supreme Court deci­
sions. Why shouldn't the people adopt con­
stitutional solutions for perennial prob­
lems-for instance, uncontrollable extrava­
gance by Congress, or federal power-creep, or 
war powers of the president-that seldom, 1f 
ever, come before the courts? Even for those 
who believe that the Supreme Court's job ls 
to "keep the Constitution in tune with the 
times," it expects too much of the Court to 
act as the only corrective balance wheel of 
the government. 

Power lies with whoever can change the 
Constitution. Court decisions can be over­
ruled by amendments, and when there is con­
trary consensus, they ought to be. More im­
portant, constitutional updating is not the 
assignment of the Supreme Court, but rather 
the duty of Congress and the states. Con­
stant abdication of the amending power was 
never expected, and in a representative gov­
ernment makes no sense. 

The Constitution does not come to us, as 
foes of amendments imply, in an undefiled 
condition. True, there have been few formal 
amendments over 200 years, but there has 
been plenty of change in the Constitution. In 
fact, although custom speaks of "the Con­
stitution" as if there is only one, the reality 
is that this country has had several. We live 
in 1995 under the fourth constitution of the 
United States. 

The first constitution, adopted in 1778 by 11 
sovereign governments, resembled a treaty, 
and appropriately was called Articles of Con­
federation. It created a loose alliance of 
independent states-that is, countries-de­
signed mainly to pursue a united front in a 
war. The national organization's few activi­
ties operated by unanimous consent, which 
meant it operated very little. Each of the 13 
governments remained independent to set its 
own tariffs, raise its own taxes and armies, 
print its own money, and govern its internal 
affairs. Still, the Articles of Confederation 
were not a total failure. After the British de­
cided to cut their losses and quit, the main 
complaint about life under the Articles was 
that state tariffs and trade barriers in inde­
pendent economies were strangling each 
other. A NAFTA of its time was needed. 

The congress created by the Articles au­
thorized delegates to meet in Philadelphia in 
1787 to propose amendments to the Articles 
of Confederation. The first thing the dele­
gates did was exceed their authority. They 
began by junking the Articles and starting 
over to design a national government that 
would exist in addition to those of the 
states. 

The result was the constitution of 1787, 
which became operational in 1789. The pur­
pose of the document was not to provide a 
code of laws, secure human rights, or solve 
all problems, but rather to set up-"con­
stitute"-a new government. It contained a 
handful of spec1f1c prohibitions on Congress 
(like taxing exports) and the states (like lev­
ying tariffs). But mostly it outlined an orga­
nization chart and allocated powers between 
the national government and states, and 
among the three branches of the national 
government. 

Two subjects consume most of the Con­
stitution. The first was, what powers would 
the national government have? All agreed 
that, quite unlike the states. It should not 
have general legislative powers, but instead 
would be allowed to act only on topics the 
Constitution assigned to it. Just to nail that 
down, 10 amendments were promptly pro­
posed and adopted, called the Bill of Rights. 
These were not really a list of rights of indi­
viduals (they left the power of state govern­
ments unrestrained), but rather they were 
some important specific examples of what 
the federal government had not been empow­
ered to do-like abridge the freedom of the 
press, or quarter soldiers in people's houses. 
The enumeration ended up with two direc­
tions on interpretation. The Ninth Amend­
ment reminded that just because the federal 
government could not do these things did 
not imply that it was authorized to do oth­
ers. The Tenth Amendment then reiterated 
that unless powers were delegated by the 
Constitution to the federal government, or 
prohibited to the states, they all remained 
with the States or the people. 

The other focus at Philadelphia was the in­
ternal arrangements of the national govern­
ment itself-such issues as how Congress 
would be formed and chosen (a Senate chosen 
by states and a House by people), the addi­
tion of a national executive, and how the 
limited national powers would be divided 
among the Congress, the President, and the 
judiciary-which Hamilton called "the least 
dangerous branch." 

The Constitution of 1787, typical of many 
hard-negotiated agreements, swept under the 
rug two potentially contentious issues that 
everyone hoped might go away; first, wheth­
er states that entered the new union could 
withdraw 1f they did not like it; and second, 
slavery, which the framers chose not to men­
tion by name and not to deal with except to 
give a 20-year protection to the slave trade 
and require the return of fugitives slaves. 

Unfortunately, over time each of those un­
resolved issues played into the other, and fi­
nally with the election by a minority of an 
extremist president in 1860, the 1787 struc­
ture dissolved into a contest of arms. Wheth­
er states legally could withdraw-some like 
Massachusetts and South Carolina had 
claimed the right for years-was a question 
incapable of any sure answer from logic, his­
tory, or reading the text of the Constitution. 
And it was never submitted to the Supreme 
Court. Instead, disproving once again the ca­
nard that wars never settle anything, it was 
decisively resolved by soldiers killing each 
other. 

The Civil War led to the third constitution 
of the United States. Although this constitu-

tion wears the more modest label of the 
Fourteenth Amendment, it turned out to be 
a whole new arrangement of government. 
Adopted in 1868 with the forced consent of 
defeated Southern states, the Fourteenth 
Amendment in ringing and undefined words 
forbade any state to deny equal protection of 
the laws, or to deprive anyone of life, liberty, 
or property without due process of law. In 
the end those ringing and undefined words 
drastically revised the roles of the states and 
the federal courts. 

For the rest of the 19th century and into 
the next, this new provision was transformed 
by the Supreme Court into a shield for busi­
nesses from state regulation. With each dec­
ade the sweep of the Fourteenth Amendment 
got bigger and bigger. It was read to forbid 
states from, for example, requiring attend­
ance at public schools, or limiting maximum 
hours of work. It became a charter for 
judges, citing only the Constitution's phrase 
"due process," to invalidate whatever laws 
they believed unwise. 

Still, the limited scope of activities for the 
national Congress that had been enumerated 
and confined in 1787 tended to remain. A few 
controversies had arisen early-such as es­
tablishing the Bank of the United States (op­
posed on constitutional grounds by Madi­
son), whether the Constitution authorized 
purchasing Louisiana, and Monroe's plans 
for federal road-building. But in spite of oc­
casional pushing of the envelope of 
Congress's spending power, the government 
in Washington generally left it to the states 
.to regulate most matters affecting people's 
dally lives, and did not find reason to read 
too expansively its powers listed in the 1787 
Constitution. 

In the 1930s, the country was hit by the De­
pression and the national government be­
came much more radical and active. The Su­
preme Court promptly reminded Congress of 
its limited legislative role, holding that one 
New Deal law after another exceeded its pow­
ers to tax, spend, or regulate commerce. 

Then all of that changed. The Roosevelt 
administration decided to deal with the Con­
stitution's restrictions not by amendment, 
but as a personnel matter. Franklin Roo­
sevelt first threatened to expand the Su­
preme Court from nine judges to as many as 
fifteen, then found he did not need to. From 
1937 to 1941 he appointed seven new justices, 
all of them devoted New Dealers. Their opin­
ions held that, for example. Congress's power 
to regulate interstate commerce was so far­
reaching that it could prohibit a farmer from 
growing a patch of wheat for his own bread. 
The limitations on the powers of the federal 
government suddenly seemed to evaporate. 

A fourth constitution thus emerged when 
the Supreme Court by the end of the 1930s 
brushed aside the doctrine of enumerated 
powers, which had limited Congress by re­
quiring reasonably clear grants of authority 
in the Constitution. The Court about the 
same time also renounced " due process" as a 
restriction on state or federal legislation. 
Then, having demolished all those barriers 
to regulation, the Court for the rest of the 
20th century began erecting hurdles of a dif­
ferent kind by interpreting the Bill of Rights 
more expansively and reading the Four­
teenth Amendment to limit the states in 
novel ways. It announced that the 1868 Four­
teenth Amendment without saying so had 
stripped the states of virtually all the pow­
ers that the 1791 Bill of Rights had said were 
outside the charter of the federal govern­
ment. It also held suddenly in 1964 that the 
Fourteenth Amendment had made unconsti­
tutional all houses of state legislatures that, 
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like the U.S. Senate, were not based on equal 
population. By the end of the century the 
Supreme Court had begun invoking "due 
process" again, but this time to invalidate 
laws it concluded unduly limited personal 
liberty. 

* * * * * 
Most real political revolutions have left 

their lasting traces on the Constitution. The 
Republicans after the Civil War secured the 
three amendments that ultimately ended ra­
cial inequality under law, and turned out to 
do far more. The pre-World-War-I Progres­
sives, while they were democratizing state 
governments, also switched control of the 
Senate to the people, gave the federal gov­
ernment the tax base to grow, and soon 
afterward helped secure the vote for women. 
The New Deal even brought new access to 
liquor while rewriting the Constitution by 
restaffing the Supreme Court. 

The time will never be better to update a 
marvelous and rightly cherished document, 
perhaps to correct some mistakes in how it 
has been interpreted, but most important to 
readjust its balances to fit the needs of a new 
century. Its authors would have expected no 
less.• 

AFFIRMATIVE ACTION 
•Mr. SIMON. Mr. President, there is 
more and more discussion on affirma­
tive action these days. 

Most of those who question affirma­
tive action are the same people who op­
posed the civil rights legislation. 

But there is no question that, like 
any good thing, affirmative action can 
be abused. 

I ask that an excellent Los Angeles 
Times editorial titled, "Glass Ceiling? 
It's More Like a Steel Cage" be printed 
in the RECORD, as well as a tongue-in­
cheek column by Robert Scheer, "Who 
Needs Affirmative Action?" and a col­
umn that I wrote for the newspapers in 
Illinois discussing this subject. 

The material follows: 
[From the Los Angeles Times, Mar. 20, 1995) 

GLASS CEILING? IT'S MORE LIKE A STEEL 
CAGE-BUSH PANEL FINDS LITTLE RoOM AT 
TOP FOR WOMEN OR NONWHITES 

In the heated debate over affirmative ac­
tion, some who want to abolish all such pro­
grams suggest that lots of white males are 
being unfairly shunted aside in favor of lots 
of African Americans, Latinos, Asians and 
white women. However, there simply are no 
facts to support this. Indeed, according to a 
bipartisan commission appointed by then­
President George Bush, the senior ranks are 
still populated almost exclusively by white 
males. 

The findings by the Glass Ceiling Commis­
sion, a panel of business executives and legis­
lators, are important and especially timely. 
It is expected that an initiative calling for a 
blanket rejection of policies that allow race, 
ethnicity and gender to be taken into ac­
count in hiring, promotion and college ad­
missions will make it onto the California 
state ballot. 

In Washington, President Clinton, mindful 
of the evident exodus of angry white men 
from the Democratic Party, for starters has 
ordered an evaluation of federal affirmative­
action programs. That's defensible and could 
prove useful. But too many in Congress are 
rushing to jump on the anti-affirmative-ac-

tion bandwagon, including Senate Majority 
Leader Bob Dole. Ironically, long before Dole 
made his presidential ambitions public, he 
sponsored the very bill that created the fed­
eral panel to study the situation of minority 
men and all women in American industry. 
And it is that panel, in reporting its findings 
last week, that turned up so little evidence 
of progress. 

The facts are simple. White male managers 
dominate the senior levels at the top 1,000 
U.S. industrial firms. They also dominate 
the top 500 business firms. In the top echelon 
of U.S. commerce, no less than 97% of the po­
sitions at the level of vice president and 
above are held by whites, the panel found. 
Between 95% and 97% of these senior execu­
tives are male. They have a lock on most of 
the top jobs, while most minority men and 
women and most white women struggle to 
crash the glass ce111ng. 

The commission said that one case of the 
paucity of promotions was the fear and prej­
udice of white men. Of course that is only 
part of the problem. More minorities and 
women must be given access early on to edu­
cational and social opportunities that lead 
to business success. But even education does 
not always level the playing field. Asian 
Americans are nearly twice as likely to hold 
college degrees as the general population, 
yet they remain much less likely to become 
executives and managers. Do racial stereo­
types block their promotion? 

Black men with professional degrees earn 
79% of the pay of their white male counter­
parts. Black women with professional de­
grees earn even less; they earn, on average, 
only 60% of what white males do. Latinos, 
who are less likely to have the advanced de­
grees that foster advancement in companies, 
are "relatively invisible in corporate deci­
sion-making positions," the report says. 
Their vlsib111ty should increase as their 
qualifications and numbers increase. Latinos 
are also hampered by pernicious stereotypes, 
including the misperception that most 
Latino workers are foreign-born, the panel 
maintains. 

The Glass Ce111ng Commission based its 
findings on hard information, not unsubstan­
tiated fears. Facts, and nothing but, should 
inform the intense debate over affirmative 
action-and the decisions that will deter­
mine how this nation can fairly handle the 
moral obligation of opening the doors of op­
portunity to all who knock. 

[From the Los Angeles Times, Mar. 20, 1995) 
WHO NEEDS AFFIRMATIVE ACTION? 

(By Robert Scheer) 
Forget affirmative action. Maybe it once 

was a necessary tactic but its time is clearly 
gone. True, there used to be slavery and seg­
regation and women didn't have the vote but 
that's all ancient history. C'mon, blacks and 
women have all the power now. Just look at 
the O.J. trial. 

Try getting a decent job if you're a white 
man. You don't see my name on the mast­
head of this paper. What kind of meritocracy 
is this if my merit isn't rewarded the way I 
think it ought to be? 

I'm not making this up, folks. The census 
stats back me up. Minorities and women now 
hold 5% of senior management positions, and 
those used to be white-guy jobs. Even among 
Fortune 1,000 companies, women now have 
3% of the top slots, according to last week's 
report by the bipartisan federal Glass Ce111ng 
Commission. So far, black men don't have 
any of the top jobs, but if affirmative action 
isn't stopped, who knows what could happen? 

Don't try to paint me like some kind of 
racist for saying this, like I've got some-

thing against black men. Our beef is more 
with women than with black men, who are 
going nowhere fast. Even though almost 
800,000 black students a year graduate from 
college, many of them business majors, they 
don't have what it takes to get to the top. 
Most of them still don't play golf. That's 
what a lot of white executives told the fed­
eral commission, which, incidentally, was 
created by the Bush Administration, so its 
results are reliable. One white manager told 
the truth: that, in hiring, "What's important 
is comfort, chemistry, relationships and col­
laborations." That's why black, college-edu­
cated professional men earn only 71 % of 
their white counterparts on the bell curve: 
The comfort level is too low. 

The real threat is from women, with whom 
white men have a longer history of relation­
ships. I hesitate to bring it up because they 
vote and it's better to have white women be­
lieve that affirmative action is a black 
thing. But take what's called "middle man­
agement." Black men account for only 4% of 
those positions, but almost 40% of middle 
managers are women. Unless you marry one 
of them, you're out of luck, and what does 
that tell you about who wears the pants? 

The big problem up the road is that you'll 
have to get along with those women, what 
they call networking, just to get a job. What 
does that say about traditional values when 
a man has to worry about what a woman 
thinks of his performance? Meritocracy, in 
the wrong hands, can be a killer. No wonder 
the federal commission concluded that 
"Many middle- and upper-level managers 
view the inclusion of minorities and women 
in management as a direct threat to their 
own chances for advancement." They'd be 
stupid not to. 

But we don't have a chance a turning back 
the tide unless we eliminate the discrimina­
tion against white males in the universities. 
On the nine campuses of the University of 
California, white men were 40% of the stu­
dent body in 1980, and now they're a miser­
able 24%, less than half the number of 
women. Girls were always better at the 
school stuff but you could count on them to 
drop out along the way. Another threat is 
the 12% who are Latino, but Proposition 187 
should scare them off. Same for the Asians, 
who outnumber white males at UC. I know 
that Asians are not covered by affirmative 
action, but even with round-the-clock tutor­
ing, we can't keep up with them. And none of 
this would have happened if the blacks 
hadn't stated all this. You don't see blacks 
endangered at UC-they went up a full two­
tenths of a percent in the past 15 years, from 
3.8% to 4%. They're taking over. 

Don't get me wrong, I'm not against a 
level playing field, and I know that a lot of 
blacks come from disadvantaged back­
grounds due to poverty. After all, census 
data show that almost half of black children 
live in poverty, which shows that they have 
lost the spirit of individual responsibility. 
We have got to stop coddling them. The an­
swer ls to end poverty by eliminating food 
stamps, school lunches and infant nutrition 
programs that provide such an irresistible 
incentive for people to raise their kids in 
lousy neighborhoods. If poor people want a 
good job, they should get it the way the rest 
of us do. Call an uncle or a business associate 
of your father. Invest your inheritance. Get 
active in a prestigious church or a good golf 
club. Blacks are going to make it when they 
learn to act and look like everyone else. 

I am for social policies that are colorblind, 
just as the founders of our nation were. 

For me, all I want is my country back. You 
know what I mean: a return to traditional 
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values where the white man is king, even if 
his woman has to work. 

THE PROPER RoLE FOR AFFIRMATIVE ACTION 

"Affirmative action" is not-so-suddenly 
becoming a major topic of discussion. 

Affirmative action is like religion or edu­
cation: A good thing, but it can be abused. 

Affirmative action means opportunity and 
fairness. It does not mean quotas. It does not 
mean hiring unqualified people. 

Some believe that affirmative action hurts 
minorities and women and those with dis­
ab111ties, because when people secure jobs 
there will be some who say, "He (or she) only 
got that because of being a minority." Or a 
woman or being disabled. They believe that 
it is demeaning for people of ability. 

The distinguished African American writer 
Shelby Steele properly suggests that we are 
troubled by "race fatigue" and "racial anxi­
ety." He oppose affirmative action and 
wrongly-in my opinion-calls the opportu­
nities that result "entitlements." 

No one is entitled to a job or an oppor­
tunity because of race or gender or ethnic 
background. 

I accept the idea that diversity in our soci­
ety needs encouragement and is good for us. 

If, for example, someone employs 500 peo­
ple-and they all happen to be white males­
it still may not be possible to prove discrimi­
nation. One answer for that situation is to go 
through the lengthy legal process of proving 
discrimination. 

A better answer is affirmative action, 
where that employer understands that his 
business should not compromise quality, but 
opportunity should be given to those who 
don't fall into the usual personnel pattern. 

Employing people on the basis of ability is 
just good business, and affirmative action 
encourages good business. 

My office is an example. If I were to hire 
everyone from Chicago or from Southern Il­
linois, the people of Illinois would regard 
that as strange. I look for diversity in geog­
raphy, and it does not compromise quality. I 
don't lower my standards when I choose to 
hire someone from central Illinois. 

In the same way, I have consciously made 
sure that in my employ there are African 
Americans, Latinos, Asian Americans and 
people with disabilities. Anyone who knows 
my office operation knows that we have not 
compromised quality to do this. 

Has this harmed the people of Illinois? To 
the contrary, it has helped them and it has 
helped me. 

To move away from affirmative · action, 
back to a situation where discrimination has 
to be proven to bring about change, invites 
clogging the courts with endless litigation, 
and denying opportunity to many. 

A federal judge in Texas ruled that the 
University of Texas law school can set a gen­
eral goal (not a rigid quota) of admitting 10 
percent Mexican Americans and 5 percent Af­
rican Americans, but if the school lowers it 
standards to reach those goals, that is un­
constitutional. 

That strikes many legal scholars as sound. 
Interestingly, if that same school gives 

preference for admission to children of alum­
ni-who are overwhelmingly white-no one 
objects to that. But if steps are taken to di­
versify the student body, some of the same 
alumni object. 

Complicating all of this is the fact that 
many Americans are out of work. The oppor­
tunity for people of limited skills to have a 
job is declining, and will continue to decline. 

The person in that situation rarely says, 
"I'm not working because I don't have the 
skills that are needed." 

It is often easier to say, "I don't have a job 
because a black [or a woman or a white or 
someone else] got the job I should have." 

And so tensions rise. 
The answer is not to get rid of affirmative 

action, but to work on jobs programs for 
those of limited skills, expand education op­
portunities for all, and increase efforts to 
give training (including reading and writing) 
to those who are unemployed. 

We should diversify opportunity, and at 
the same time see that everyone has the 
basic tools to function effectively.• 

AFFIRMATIVE ACTION: AID IN 
DOING THE RIGHT THING 

• Mr. SIMON. Mr. President, I have 
been inserting into the RECORD items 
on affirmative action from time to 
time because I am concerned that the 
distortion of affirmative action can re­
sult in loss of opportunity for many 
Americans. 

Columnist William Raspberry had an 
op-ed piece in the Washington Post, 
and in other newspapers in which his 
column is circulated, on affirmative 
action. 

It appeared during the days when 
Congress was in recess, and many of 
my colleagues may not have seen it. 

It is simple common sense, and we 
seem to lack that so often. 

I ask that the W11liam Raspberry col­
umn be printed in the RECORD. 

The column follows: 
AFFIRMATIVE ACTION: AID IN DOING THE RIGHT 

THING 

(By William Raspberry) 
It was 1967, and I had just taken my new 

wife-a Washington native-on her first visit 
to my home state of Mississippi. 

She had heard all the horror stories of ra­
cial mistreatment, and she was pleasantly 
surprised at the way white salesclerks 
seemed to be going out of their way to be 
nice. She was particularly intrigued by one 
middle-aged white clerk at the J.C. Penney's 
in Tupelo. For some reason, this woman, 
having learned that we were from "up 
north," wanted to talk-even after we'd paid 
for our purchases. 

Just as we were about to make our final ef­
fort to leave, her face lit up. She caught the 
attention of a black woman across the store 
and beckoned her to come over. 

"This," she said, introducing us, "is our 
new salesclerk." 

I don't suppose I'll ever forget the hum111a­
tions, large and small, of growing up under 
the American apartheid that used to be the 
rule in the Deep South. But I'll also remem­
ber the pride this one white woman displayed 
in the fact that her boss had done the right 
thing. It was almost as if she herself had 
been somehow redeemed. 

It's something I think of when I hear well­
meaning people say that affirmative action 
is ultimately demeaning to minorities and it 
would be better to just let merit be the rule. 
It's reasonable to punish discrimination, 
they say, but an artificially produced diver­
sity comes close to the discredited practice 
of setting racial or sexual quotas; worse, it is 
tantamount to acknowledge that minorities 
and women are inferior. 

It came back to me the other day when a 
colleague called my attention to Katha 
Poll1tt's column in the March 13 issue of The 

Nation magazine. This liberal publication 
has been a staunch advocate of affirmative 
action and diversity and all the things that 
give minorities and women all those warm­
fuzzy feelings. But listen to this one passage 
from Pollitt's piece: 

"In the 13 years I've been associated with 
The Nation, we've had exactly one nonwhite 
person (briefly) on our editorial staff of 13, 
despite considerable turnover. And we're not 
alone: The Atlantic has zero nonwhites out 
of an editorial staff of 21; Harper's, zero out 
of 14; The New York Review of Books, zero 
out of nine; The Utne Reader, zero out of 12. 
A few do a little better, although nothing to 
cheer about: The Progressive, one out of six; 
Mother Jones, one out of seven; In These 
Times, one out of nine; The New Republic, 
two out of 22; The New Yorker, either three 
or six, depending on how you define 'edi­
torial,' out of 100 plus, ... " 

It's a passage that could fuel right -wing 
radio talk shows for months. But that wasn't 
Politt's point. Her point, which seems unac­
countably difficult to grasp, is that it's not 
necessarily bigots and hypocrites that stand 
in the way of the "diversity" so many of us 
favor; it's the fact that people tend not to 
pay attention to unpleasant facts that they 
can as easily ignore. 

Atlantic editor William Whitworth told 
The Post's media critic, Howard Kurtz, that 
his magazine's statistics were "unfortunate" 
and "embarrassing." He went on to describe 
the publication's open-door policy, its desire 
to have black journalists and his bafflement 
that so few have applied. Whitworth at least 
answered Kurtz's queries, as some others did 
not. Still I found myself wondering what sort 
of shot the magazine might have taken at, 
say, an insurance company or police depart­
ment that offered a similar defense. 

It wouldn't surprise me to learn that the 
management of the Penney's store in Tupelo 
made just such an argument before some 
combination of legislation, court decree and 
affirmative action forced a change in the 
company's hiring policies. 

And it wouldn't surprise me, sometime 
down the road, to hear Whitworth and his 
peers boasting of their success in hiring 
black writers and without any sacrifice in 
quality, either. 

Why do opponents of affirmative action 
find it so difficult to understand that even 
good people need a nudge now and then, or to 
comprehend that anti-discrimination stat­
utes are insufficient to overcome deeply en­
trenched racial attitudes? What black writ­
er-unemployed or working elsewhere-could 
be certain that some white guy on one of 
these liberal publications has the job she 
should have had? How can anybody know? 

In some jobs, discrimination is easy to 
spot; the 120-word-per-minute typist who 
loses out to a competitor whose top speed is 
80 wpm has a discrimination claim. But what 
of the applicant for an editorial position, or 
a legal clerkship, or a securities brokerage? 

Anti-discrimination laws won't do it and 
neither will affirmative action-although 
these things may help employers to focus on 
their behavior. 

I keep hoping that the time will come 
when nearly all employers will react as 
many already do: with embarrassment when 
they haven't lived up to what they know to 
be right and with pride when they know 
they've done it right. 

That's why I remember that beaming clerk 
in Tupelo 28 years ago. And, by the way, I 
don't recall the faintest indication that her 
black colleague found it demeaning to have 
been hired for what may have been the best 
job of her life. 
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THE WRONG TARGET . 

•Mr. SIMON. Mr. President, recently, 
Bob Herbert, a columnist for the New 
York Times, had a column about af­
firmative action and how the politics 
of meanness is in the ascent. 

My colleagues have heard me address 
this question before. Affirmative ac­
tion is basically an excellent thing 
that has helped to make opportunity 
available to many people who other­
wise would not have it. Has it been 
abused occasionally? Yes, like any 
good thing is abused, just as religion 
and education are abused. 

In this column, he concludes "All of 
this will pass. Eventually we'll find our 
higher selves." 

I hope he is right. 
But there is both the beast and the 

noble in all of us, and unless our lead­
ers appeal to the noble in us, instead of 
the. beast-instead of hatred and fear­
the better instincts in our people will 
not come forward. That is true, not 
only in the United States but in any 
country. 

It is important for politicians, jour­
nalists, members of the clergy, busi­
ness leaders, labor leaders, and people 
of every walk of life to call upon us to 
reach out and do what is noble. 

"One nation, under God, indivisible" 
should be more than a phrase in our 
country. 

At that point, I ask that the Bob Her­
bert article be printed in the RECORD. 

The article follows: 
[From the New York Times, Apr. 5, 1995) 

THE WRONG TARGET 

(By Bob Herbert) 
One of the many important issues to 

emerge battered and distorted from the in­
sidious cavern of political demagoguery is 
affirmative action. If you listen to the latest 
crop of compulsively deceitful politicians, or 
tune into the howling degradation of talk 
radio, you might become convinced that the 
biggest problem of discrimination in the 
United States today is bias against white 
men. 

The complaint is that legions of African­
Americans, women and assorted others are 
taking jobs, promotions, classroom slots, 
theater tickets and the best seats on the bus 
from the folks who really deserve them­
white guys. 

The arguments against affirmative action 
are almost al ways crafted in racial terms be­
cause the demagogues know that race is the 
way to get the emotional flames roaring. In 
fact, the primary beneficiaries of affirmative 
action are women. If all parties would lower 
their voices and try to communicate in good 
faith, it could be pointed out that while 
there are problems with affirmative action­
including some serious problems of fair­
ness-the negative impact on white men has 
not been great, and the problems are correct­
able. 

What you do not want to do, in a country 
where there are st111 prodigious amounts of 
race and sex discrimination, is abandon a 
long and honorable fight for justice in the 
face of political hysteria. 

The Federal Glass Ce111ng Commission re­
cently reported that 95 percent of top cor­
porate management positions in the United 

States are held by white men. Throughout 
corporate America, women, blacks and 
Latinos are paid less than white men for 
doing the same work. And if you believe 
there is a bias against white males in hiring, 
just pair up a white guy with a black guy 
and send them off in search of the same job. 

Racism against blacks and sexism against 
women abound. And yet the outrage we hear 
today is about discrimination against white 
men. 

A report on discrimination in employment 
commissioned by the Labor Department 
found very little evidence of employment 
discrimination against white men. The re­
port was prepared by Alfred W. Blumrosen, a 
law professor at Rutgers University. It found 
that a "high proportion" of the so-called 
"reverse discrimination" claims brought by 
white men were without merit. 

The politicians w111 tell you that the at­
tack on affirmative action is a cry for racial 
justice. That is not so. It is an expression of 
the anger and frustration felt by large num­
bers of overwrought and underemployed 
white men. Their anxiety is understandable, 
but affirmative action is not their enemy. 
Downsized to the point of despair, their 
wages stagnant or fall1ng, their prospects 
dim, these men are caught up in the treach­
erous world of technological innovation, eco­
nomic globalization and unrestrained cor­
porate greed. Buffeted by forces that seem 
beyond their control (forces that are affect­
ing everybody, not just white men), they lis­
ten to the demagogues. It's the blacks doing it 
to you. It's the women. They're getting your 
piece of the pie. Otherwise you'd be O.K. 

AFFIRMATIVE ACTION ISN'T ANTI-WHITE 

The Clinton Administration, under pres­
sure, is reviewing Federal affirmative action 
programs. Fine. Let whatever abuses exist 
come to light. Scrap whatever programs are 
unnecessary or unfair. Where affirmative ac­
tion is being used to help the disadvantaged, 
remove the racial or ethnic requirements. 
There are white kids all over the country 
who are economically and educationally de­
prived. Give them a hand. 

But neither B111 Clinton nor anybody else 
should back off from the commitment to 
fight what is st111 an enormous and deb111tat­
ing problem-discrimination against blacks, 
other ethnic minorities and women. Where 
affirmative action is needed to counter the 
effects of discrimination, let it be. 

The United States is going through a pe­
riod in which the politics of meanness is in 
the ascent. In many circles, it is 
unfashionable to be compassionate. Putting 
down others is the dominant mode of politi­
cal expression, preferably with a vicious re­
mark accompanied by cruel laughter. 

All of this will pass. Eventually we'll find 
our higher selves and chase the dogs of big­
otry and fear and ignorance from the yard. I 
am convinced this w111 happen. We are Amer­
icans, after all. We are better than we have 
been behaving lately.• 

DR. HENRY FOSTER SHOULD BE 
CONFIRMED 

• Mr. SIMON. Mr. President, I had the 
privilege of serving in the House of 
Representatives with Congressman 
Paul Findley, who is now retired and 
writes a Sunday column for the Jack­
sonville Journal-Courier in Illinois. 

My friend, Gene Callahan, who once 
served as administrative assistant for 
Senator Alan Dixon, still get the Jack-

sonville newspaper, and he sent me 
Paul Findley's commonsense reaction 
to the nomination of Dr. Henry Foster. 

I ask that it be printed in the 
RECORD. 

The column follows: 
DR. HENRY FOSTER SHOULD BE CONFIRMED 

(By Paul Findley) 
During a discussion at a meeting of the 

Pittsfield Rotary Club, a member asked if I 
favor the confirmation of Henry Foster, 
M.D., President B111 Clinton's nominee to be 
surgeon general of the United States. 

My answer was affirmative. Based on what 
I believe to be factual about Foster's career, 
he should be confirmed. The president is en­
titled to have a surgeon general of his own 
choosing, barring the disclosure of some im­
portant flaw in character or record. 

·A casual reader glancing at headlines and 
picking up snippets from televised news re­
ports might easily reach the erroneous con­
clusion that Foster's record is badly flawed, 
that he is a back-alley disgrace to the medi­
cal profession who has spent a long career 
performing abortions. 

It was a curious happenstance that the 
question was raised in Pike County, once the 
family home of a physician who fit that 
dreary description and gained a reputation 
as one of Chicago's preeminent abortionists. 
This was a half-century ago when abortion 
was 1llegal, not job in Illinois but through­
out the nation. Never indicted, the doctor in 
question made abortion his career, perform­
ing the surgery clandestinely in various 
parts of Chicagoland. It was his specialty. So 
far as I know, he did nothing else. He catered 
mainly to people who could not afford to 
travel to Sweden for the desired surgery. 
Legend had it that he periodically hauled 
bags oi money back to Pike County. 

By contrast, the president's nominee is not 
an abortionist. In the years since abortion 
has been made lawful by ruling of the U.S. 
Supreme Court, Foster, by his own account, 
performed 39 abortions, all of them to save 
the life of the mother or to end pregnancies 
caused by rape or incest. He has delivered 
several thousand babies and declares that he 
abhors abortion. 

Some years ago, like many other physi­
cians, he performed procedures that steri­
lized institutionalized women who were de­
termined to be severely mentally retarded. 
At the time, that procedure was legal and 
broadly accepted by the medical profession. 
Both law and medical policy have since 
changed. Under existing law, sterilization 
can be performed only through court order. 

Abortion, of course, has been legal for 
many years in the United States and is wide­
ly practiced. In fact, the Accreditation Coun­
cil for Graduate Medical Education now re­
quires that programs to train doctors in ob­
stetrics must include abortion sk1lls. About 
a m1llion abortions are performed here each 
year, notwithstanding widespread con­
troversy that sometimes becomes violent 
and even fatal. House Speaker Newt Ging­
rich, although anti-abortion, wisely advises 
his Republican colleagues in the Senate, 
where the confirmation vote will occur, not 
to focus on Fosters, abortion record. 

Although, like thousands of other U.S. 
physicians,, Foster has performed a few abor­
tions since the procedure became legal, it 
has never been more than a minor part of 
this 38-year practice. To his credit, he has 
been candid on all points. 

He is former dean and acting president of 
Meharry Medical College in Nashv1lle, wide­
ly praised for bringing new vitality to the 
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school. He has initiated a successful program 
to discourage teen-age pregnancies called "I 
Have a Future." 

His nomination is praised by Dr. Louis Sul­
livan, a former Secretary of Health and 
Human Services under President Bush and 
himself a medical school president. 

The White House bungled the Foster nomi­
nation process by failing to get the facts 
straight about his background in abortions 
and related matters, but that is no discredit 
to the nominee. Certainly, the president 
could have found a less controversial nomi­
nee. (He could have chosen a dermatologist, 
for example). 

But the important fact is that Foster is 
the nominee. He is the president's choice. He 
has a significant record of leadership in the 
medical profession. There is not the slightest 
hint of unethical or illegal conduct. Unless 
some shocking revelation comes to light, he 
deserves confirmation by a strong bipartisan 
vote.• 

PEACEKEEPING SAVES LIVES 
• Mr. SIMON. Mr. President, in catch­
ing up on my reading, I came across an 
op-ed piece in the Washington Post by 
Brian Urquhart, who has contributed 
to U.N. peacekeeping efforts through­
out the world in a significant way, 
until his retirement from the United 
Nations. 

In his op-ed piece, he makes the point 
that John Foster Dulles said that a 
peacekeeping force was desirable and 
that compared to what we do in gen­
eral, expenditure on arms is an eco­
nomically way to bring stability to the 
world. 

How right he is. 
If we were to even suggest that we 

spend 1 percent of our defense budget 
on U.N. peacekeeping, it would be a 
significant and helpful shift for the 
United States, as well as for the world. 

At this point, I ask that the op-ed 
piece by Brian Urquhart be printed in 
the RECORD. 

The opinion piece follows: 
[From the Washington Post, Feb. 16, 1995) 

PEACE-KEEPING SAVES LIVES 

(By Brian Urquhart) 
" As you know the United States . . . has a 

strong interest in the early establishment of 
standby arrangements for a United Nations 
Peace Force. The interest of the American 
people in this concept is further dem­
onstrated by the fact that during the past 
year resolutions were adopted by both the 
House of Representatives and the Senate 
calling for the establishment of a United Na­
tions force ." 

These words, written by an American sec­
retary of state, John Foster Dulles, to a U.N. 
secretary general, Dag Hammarskjold, are a 
good measure of how different the climate in 
Washington is these days toward the idea of 
U .N. peacekeeping operations. 

" I want to assure you that the United 
States is prepared to assist you in every fea­
sible manner in strengthening the capacity 
of the United Nations to discharge its re­
sponsibility for the maintenance of inter­
national peace and security , a task to which 
you have already contributed so much," Dul­
les wrote in that 1958 letter. 

Hammarskjold responded cautiously. At 
that high point in the Cold War he feared 
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that a standing U.N. force, actively opposed 
by the Soviet Union, would become a politi­
cal football between East and West, destroy­
ing the fragile Innovation of peace-keeping 
which he had pioneered during the Suez cri­
sis of 1956 and the Lebanon crisis of 1958. 

President Eisenhower and Dulles, on the 
other hand, evidently saw a standby U.N. 
peace-keeping capacity as being greatly in 
the interest of the United States. In fact, 
just 18 months later Eisenhower, pressed by 
the new prime minister of the Congo for U.S. 
intervention there, adroitly referred him to 
the United Nations. The resulting peacekeep­
ing operation was widely regarded as an ex­
traordinary success in dealing with the 
chaos there. 

Since that time the United Nations has un­
dertaken some 25 such assignments of vary­
ing sizes in different parts of the world. 
Given the desperate origins of most of these 
operations, 1t ls scarcely surprising that not 
all have achieved all their objectives. But it 
is worth noting that in the present con­
troversy over peace-keeping, the successful 
operations-which constitute the majority­
are seldom mentioned. 

In recent months, for example, there has 
been much discussion of placing U.S. troops 
in the Golan Heights as part of the Middle 
East peace process, but little mention of the 
U.N. Disengagement Observer Force, which 
has successfully presided over peace on the 
Golan Heights since 1974. Somalia and 
Bosnia are constantly invoked, but the Nobel 
Peace Price of 1988 and later successes in Na­
mibia, Cambodia, El Salvador and Mozam­
bique are routinely forgotten. 

The prevailing attitude in Washington to­
ward U.N. peace-keeping these days seems to 
be a radical reversal of the earlier U.S. atti­
tude. The impression is often given now that 
past U.S. support of these efforts was an ab­
erration, a charitable-and largely unwise­
gesture of condescension. But in fact, from 
Suez in 1956 to the present time, U.N. peace­
keeping has far more often been a vital ele­
ment ofU.N. foreign policy. 

During the Cold War, it was vital to main­
taining international peace and security, be­
cause, among other things, it kept regional 
conflicts out of the U.S.-Soviet orbit and 
lessened the potential of such conflicts for 
provoking nuclear East-West confrontation. 

In the post-Cold War world, that motiva­
tion for supporting peace-keeping no longer 
exists. The United Nations' new involve­
ments are for the most part in massive civil 
and ethnic conflicts where human, not inter­
national, security is involved, although such 
disasters often cause major destabilization 
in neighboring states as well as strong emo­
tional reactions worldwide. It is this change 
in the basic character of conflict that has led 
the more vocal opponents of U.N. peace­
keeping to argue that there is little or no 
U.S. national interest in it. 

But as Charles William Maynes has pointed 
out in testimony before the House Inter­
national Relations Committee, today's great 
powers are " like the most successful mem­
bers of any community. They have a stake in 
the general health of the community. They 
cannot and should not be the world's police­
man." 

Great powers have major economic and 
other interests in global stability, but they 
find It increasingly unwise to intervene on 
their own in regional conflicts. It was con­
siderations such as these that underlay the 
enthusiasm of Dulles and Eisenhower for 
building up the peace-keeping capacity of 
the United Nations. Even the United Na­
tions' most criticized operations such as 

UNPROFOR In ex-Yugoslavia often serve as 
a useful pretext for avoiding more intensive 
U.S. involvement and a screen for differences 
with allies. Imperfect though they are, they 
also save thousands of lives. 

U.N. peace-keeping can be, and wm con­
tinue to be, an invaluable-even an indispen­
sable-instrument of peace. Its capacity and 
effectiveness need to be strengthened, not di­
minished. To be sure, new forms, rules and 
methods, including a training system, need 
to be developed. But the cost of peace-keep­
ing-contrary to widespread belief-is small 
by comparison with the cost of massive mili­
tary involvement, which timely peace-keep­
ing often succeeds in making unnecessary. 
John Foster Dulles got it right.• 

DIRECT LOANS BENEFIT 
STUDENTS 

• Mr. SIMON. Mr. President, we are 
going to hear a lot about direct lending 
during the coming months. 

It is a success for everyone but the 
people who profit from the present sys­
tem. I want banks in America to be 
successful, but if we are going to sub­
sidize banks, we ought to do it openly 
and not do it in the name of aiding stu­
dents. 

The Daily Illini, which is the student 
newspaper of the University of Illinois, 
had an editorial recently about direct 
lending. The University of Illinois is 
one of the schools that is now on the 
direct lending program. 

I think my colleagues would be inter­
ested in what the student editorial 
says. I ask that it be printed in the 
RECORD. 

The editorial follows: 
[From the Daily Illini, Jan. 31, 1995) 

DIRECT LOANS BENEFIT STUDENTS 

Students love direct lending. College ad­
ministrators love direct lending. So why are 
the House Republicans thinking of limiting 
the program? 

William Goodling, House Economic and 
Educational Opportunities Committee chair­
perso '~ . wants to cap the number of new stu­
dent loans under direct lending at 40 percent, 
which ls how large the program is expected 
to grow in the next academic year. The origi­
nal legislation called for a 60 percent growth 
in the program by the 1998--99 academic year. 

Goodllng's reasoning ls not clear yet, but 
there are already plenty of reasons why di­
rect lending should be expanded, not cur­
tailed. 

The old system of going through the Stu­
dent Loan Marketing Association, or Sallie 
Mae, doesn't work well. Students have tone­
gotiate a long process involving complicated 
forms. And the overhead has been huge. Be­
sides Sallie Mae, the federal government op­
erates a system of more than 35 "guarantee 
agencies" to collect payments and repay on 
defaulted loans. 

By contrast, the. year-old direct lending 
program delivers loans fast and without has­
sle. As a result, the University has seen 
fewer students encumbered during registra­
tion for the spring semester and fewer stu­
dent deferring payments or needing emer­
gency loans, according to Orlo Austin, direc­
tor of the office of student financial aid. 

His office has also benefited from having 
control at the local level. Direct lending is 
less complex than the federal guaranteed-
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loan system because schools do not have to 
cut through a massive bureaucracy to get 
ahold of students' payments, he said. 

And Austin isn't the only administrator 
happy with the program. "(Direct lending) 
makes those of us in financial aid more so­
phisticated and user-friendly in helping to 
serve students. We can't do anything but do 
our jobs better," said an official at the Uni­
versity of San Francisco in the Jan. 20 
Chronicle of Higher Education. 

In fact, the only people who seem to prefer 
the guaranteed-loan system are the bankers 
and guarantee agencies who direct lending 
wlll put out of work. That's not enough sup­
port for limiting the scope of this new pro­
gram.• 

ILLINOIS HIGH SCHOOL CHESS 
CHAMPIONS 

•Mr. SIMON. Mr. President, I would 
like to commend the Orr High School 
chess team in Chicago, IL, for their 
outstanding participation in the State 
chess competition. 

Orr High School's chess team is 
among the best in Illinois even though 
it represents one of the city's most 
troubled areas. The team is the other 
side of the story, the story beyond the 
statistic. It is ordinary people-par­
ents, grandparents, big brothers and 
sisters and a math teacher joining to­
gether to save their children with 
rooks and knights and a lot of prayer. 

It all began in room 207, the deten­
tion room at Orr where punishments 
are served. It also became a room 
where dreams are made: the chess team 
practices there. Team members start 
filing into 207 early every morning be­
cause that is where the coach, Thomas 
Larson, spends his days. Mr. Larson is 
a math teacher, and is also in charge of 
the in-school suspension or detention 
room where unruly and angry students 
are sent to cool off. 

Nearly 75 percent of Orr's students 
come from low-income families. Stu­
dents enter Orr, if they are lucky, with 
sixth and seventh grade math skills. In 
1986, Mr. Larson started using chess 
and other games in his prealgebra class 

to help students with their analytical 
skills. Soon he began holding chess 
competitions in class and . started a 
team. Chess was foreign to most of the 
students at Orr. It was a game that 
they thought was just "for smart 
kids.'' 

The first year Orr played in the pub­
lic school chess league, they came in 
fourth of six teams in their division; 
they placed 14th out of 16 teams in the 
citywide playoffs. A few weeks ago, Orr 
was crowned the city champions and 
was one of the top five schools state­
wide. 

Congratulations to the Orr High 
School chess team on their outstanding 
performance in their State and local 
competitions.• 

RAY CARROLL: ONE OF ILLINOIS' 
FINEST 

• Mr. SIMON. Mr. President, I would 
like to acknowledge the retirement of 
one of my constituents, Mr. Ray Car­
roll. Ray is the Director of Engineering 
at the Office of the Architect of the 
Capitol. Mr. Carroll's retirement be­
came effective April 30, 1995. 

Ray Carroll joined the Architect's of­
fice in 1975 as Director of Engineering, 
and in the ensuring years he was placed 
in charge of all engineering matters re­
lating to new building design and ren­
ovations. Ray's duties also involved 
the oversight of modifications to exist­
ing buildings and facilities, as well as 
the operation and maintenance of me­
chanical and electronic equipment. 
Ray's expertise in the various engi­
neering disciplines has made him a 
vital part of the Architect of the Cap­
itol's office during the last 20 years. 

Ray holds a bachelor of science de­
gree in mechanical engineering from 
the University of Illinois. He is in­
volved in a variety of social activities 
and has been the recipient to a number 
of awards. 

We in Illinois are proud of Ray and 
the many contributions he has made 
not only to the running of Congress, 

but to the larger Washington commu­
nity as well. 

To Ray Carroll and his wife Dar, I 
want to like extend my gratitude for 
his years of service, and our best wish­
es and continued success and health as 
he returns to Illinois.• 

ORDERS FOR TUESDAY, MAY 2, 
1995 

Mr. DEWINE. Mr. President, I ask 
unanimous consent that when the Sen­
ate completes its business today, it 
stand in recess until the hour of 10 a.m. 
on Tuesday, May 2, 1995; that following 
the prayer, the Journal of proceedings 
be deemed approved to date, the time 
for the two leaders be reserved for their 
use later in the day, and that the Sen­
ate then resume consideration of the 
pending product liability bill; further, 
that there be an hour for debate, to be 
equally divided between the two man­
agers or their designees, prior to the 
stacked votes, which are scheduled to 
occur at 11 a.m. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DEWINE. Mr. President, I further 
ask unanimous consent that the Sen­
ate stand in recess between the hours 
of 12:30 p.m. and 2:15 p.m. in order for 
the weekly party luncheons to occur. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DEWINE. Mr. President, for the 
information of all members, there will 
be a series of stacked rollcall votes be­
ginning at 11 a.m. on Tuesday. 

RECESS UNTIL 10 A.l\4. TOMORROW 
Mr. DEWINE. Mr. President, if there 

is no further business to come before 
the Senate, I now ask unanimous con­
sent that the Senate stand in recess 
under the previous order. 

There being no objection, the Senate, 
at 7:50 p.m., recessed until Tuesday, 
May 2, 1995, at 10 a.m. 
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