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SENATE—Tuesday, May 9, 1995

The Senate met at 9:15 a.m., on the
expiration of the recess, and was called
to order by the President pro tempore
[Mr. THURMOND].

PRAYER
The Chaplain, Dr. Lloyd John

Ogilvie, offered the following prayer:
Let us pray:

Gracious God, our Father, help us to
get inside what is happening in others
so that we may see things with their
eyes, think things with their minds,
and feel things with their hearts.
Strengthen us to be as kind to others
as we wish them to be to us. Empower
us by Your Spirit to be as faithful to
others as You have been to us in spite
of our shortcomings and failures.

Help us to make the same allowances
for others as we would wish them to
make for us.

Help us to express the same empathy
for others as we would want them to
have for us, when we hurt.

Help us to have the same respect and
tolerance for the beliefs and ideas of
others as we would wish them to have
for ours.

Help us to understand others as we
would wish to be understood.

So we commit this day to seek to be
to others the giving and forgiving love
You have been to us. Through Him who
taught us the secret of serving others.
Amen.

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The

acting majority leader is recognized.
SCHEDULE

Mr. THOMAS. Mr. President, this
morning the time for the two leaders
has been reserved and there will now be
a period for the transaction of rorning
business not to extend beyond the hour
of 10:30 a.m., with Senators permitted
to speak for up to 5 minutes each.

At the hour of 10:30 a.m., the Senate
will begin the first of two stacked roll-
call votes. The first vote is on the con-
firmation of John Deutch, to be Direc-
tor of the CIA. The second vote is on
the motion to invoke cloture on the
Coverdell-Dole amendment. Senators
should also be aware that they have
until 10:15 a.m. to file first- and second-
degree amendments to the Coverdell-
Dole amendment.

The Senate will recess today between
the hours of 12:30 p.m. and 2:15 p.m. for
the weekly policy luncheons.

(Legislative day of Monday, May 1, 1995)

WAIVING MANDATORY LIVE
QUORUM

Mr. THOMAS. Mr. President, I now
ask unanimous consent that the man-
datory live quorum be waived for the
purpose of this morning’s cloture vote.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, the Senate will now
proceed to a period of morning busi-
ness.

The Democratic leader, or his des-
ignee, is recognized to speak for up to
20 minutes.

Under the previous order, the Sen-
ator from Wyoming [Mr. THOMAS] is
recognized to speak for up to 20 min-
utes.

Under the previous order, the Sen-
ator from Michigan [Mr. LEVIN] is rec-
ognized to speak for up to 20 minutes.

Under the previous order, the Sen-
ator from Pennsylvania [Mr.
SANTORUM] is recognized to speak for
up to 10 minutes.

FRESHMAN FOCUS

Mr. THOMAS. Mr. President, I would
like to use our time this morning as a
followup on the freshman focus that we
have been carrying on for several
weeks and attempt to continue. Some
of my colleagues will join later in the
morning and then again on Thursday.

As you know, the freshman class has
made an effort to talk about the issues
that are before the American people,
that are before this Congress, and to
focus on solving these problems, to
focus on the notion that we need to
find solutions—solutions that will help
us to deliver services more efficiently,
will help us to reduce the cost of Gov-
ernment, and will help us to be more
effective in dealing with the problems
of this country and, at the same time,
reduce the size of Government.

So we are interested in exercising the
first opportunity that we have had for
a number of years to really analyze
programs that have been in effect, in
many cases, for 30 to 40 years. Frankly,
the effort that has been made during
that time was simply to add more
money to the same program. I think
most now would agree that it is time
to analyze the effect, the impact, and
the product of those programs. And we
have, for the first time, a chance to do
that.

We have a chance to change some of
the efforts that have not succeeded—
and there are some—so they are done
in a different way. We hope our efforts
will help us move forward in the Sen-
ate and in the Congress, to solving
problems rather than to obstruct or
just set down political issues for elec-
tions.

Today we want to talk about two is-
sues that are very compelling which
are before us and, frankly, issues that
we have no alternative other than to
solve. One is the budget; the other is
Medicare.

Our purpose this week is to talk
largely about Medicare. It is clearly re-
lated to the budget and, as a result, the
two must be talked about together.

Mr. President, Thomas Jefferson
said, '“The art of government is the art
of being honest.” I think that is what
we are faced with. This matter of Medi-
care and the budget is not a problem of
the Congress, not a problem of those
who are trustees; it is a problem for all
of us who are citizens of this country,
not only for the benefits that it pro-
vides, but each of us who must also
pay. We need to be honest with one an-
other as to where we are. The idea of
covering up problems because it is po-
litically expedient, or the idea that you
can shift problems to somebody else
because it is an uncomfortable politi-
cal position simply does not hold. We
have to be honest, face the problems,
and talk about them. There are clearly
some problems in this area of finance.

Let me talk just a minute about the
chart. We are into charts around here
and it is not a bad idea. It does dem-
onstrate where we are. This particular
chart talks about the Medicare hos-
pital insurance trust fund. It talks
about the fact that if we do nothing, it
will be bankrupt in 7 years. The chart
shows the end-of-year trust fund bal-
ances up to 1995, and then projects the
balances for the years up to 2004. This
is not just a chart that is put together
for these kinds of purposes. This is a
chart that is a result of the Social Se-
curity and Medicare Board of Trustees
report that was released just a couple
of weeks ago—the trustees being at
least three or four members from the
Cabinet and some public members.
They have indicated this fund will be
bankrupt in the year 2002 unless we do
something. The balance in the health
care insurance trust fund was $133 bil-
lion in 1994 and will rise to $136 billion
in 1995.

In 1996, however, the annual deficits
start to erode the balance of $136 bil-
lion and will be broke in 2002. So that

@ This “bullet” symbol identifies statements or insertions which are not spoken by a M

ber of the & on the floor.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



12052

is the problem. It is a solvable problem.
But it is not one that we can brush
under the door, one that we can ignore,
or one to make political issues of. It is
one that we must indeed solve.

The next chart shows the impact this
spending has on the gross domestic
product. The blue being Medicare part
A; and the yellow part is Medicare part
B. Part A is the hospital portion that is
funded by payroll taxes. Part B is that
portion that is funded by general funds
and beneficiary premiums. You can see
how it grows. Here is 1970 and, more
currently, in 1995; here we are in the
year 2020, as a percentage of gross do-
mestic product. This current period is
just below 3 percent, doubling in this
period of time.

So we clearly have an issue we have
to deal with. The alternative is for the
program to go broke. The alternative is
not to have the services and that, of
course, is not acceptable. Unfortu-
nately, the current administration’s
position is to ignore the problem. It is
to say, gee, it is up to the majority to
do something about that. I think that
is too bad. I think it is going to have to
be something that we do collectively,
but we can do something about it.

Why are we where we are? Because
this program has grown at a rate of
about 10 percent per year, and it con-
tinues to do so, as opposed to the pri-
vate sector health care which has been
growing at a more moderate rate of
about 5 percent a year. This year, it
was 4.4 percent and it is on its way
down. Yet the Medicare Program con-
tinues to go up. Now, some say—and I
go back to the political thing—'You
Republicans simply want to cut Medi-
care 8o you can give tax cuts.” That is
not true. That is not where we are. The
issue is to fix Medicare so that we can
continue to have it over a period of
time. There simply is not enough
money to leave it as it is and just sim-
ply fund it without changing it. That is
not an alternative. All the money that
we have would be in this program.

So the altermative is to find some
ways to reduce this growth. What we
are talking about doing—and I think
you will see generally in the budget,
which is not out yet—you will see an
effort to reduce it from the 10.5 percent
growth to a growth of maybe 7 percent.
We will see in the newspapers that they
slashed Medicare, cut Medicare. But
what we have done is sought to reduce
the growth of Medicare, and then we
will find some ways to do it more effi-
ciently. There are ways to do that, to
give some options. For example, for
those elderly who choose to continue
as is, that will be an option. For those
who would like to move toward some
kind of medical savings account, per-
haps that will be an option and that
would be a choice, and it will be a re-
duction in the cost of delivering the
same medicine.

The point is that we need to be hon-
est with ourselves in terms of what we
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are doing. This is not a political kind
of football or struggle to see who gets
political advantage. The real issue is
how do you continue to provide serv-
ices to people who need services and do
it in a way that you can, over time,
pay for it. That is the issue. Of course,
it is part of the budget, because the
budget is how much money we can put
out to run Government and what kind
of benefits we can have.

As for Medicare part B, I suspect
there will be an effort to maintain the
contributions that are now there—ap-
proximately 31 percent instead of 25
percent of the premium that is re-
quired to finance it. We have been mov-
ing up at 31 percent. We can go back,
but if we hold it at 31 percent, the pro-
gram will continue to be preserved. So
there are alternatives. They are not
draconian.

This is where we are on Medicare. I
think it is an excellent example of our
opportunity in this Congress to find
some solutions to share with Ameri-
cans—all of us—the responsibility of
making collective decisions, to meet
the responsibility of continuing to
have programs where there is need, and
to do it in a responsible financial way.

Mr. President, I hope that we can go
forward with the bona fide discussion
of Medicare and a bona fide discussion
of balancing the budget. I do not think
anybody will suggest that it is going to
be painless. It is not painless in your
family when you find you have to cut
back on the growth of expenditures. It
is not painless in your business when
you discover that it is necessary to
make some changes in order to make it
work. But it is very possible. It is very
possible.

It can be done by continuing to pro-
vide those essential services, doing
them in a more efficient way, and we
can collectively do that.

I am pleased that my associates from
the freshman class will be on the floor,
talking about this issue and other is-
sues, urging Members to take advan-
tage of the opportunity and, indeed,
the request, if not demand, from voters
for change. There has been a demand
for change. There will be change. This
is our opportunity to do that.

Mr. President, I yield the floor.

Mr. DASCHLE addressed the Chair.

The PRESIDING OFFICER (Mr.
THOMPSON). The Democratic leader is
recognized for 20 minutes.

COMPROMISE NEAR

Mr. DASCHLE. I wish the President a
good morning. I want to comment
briefly on the series of votes that we
will be taking this morning. As the dis-
tinguished acting majority leader indi-
cated, there will be a cloture vote this
morning.

I think in that regard it is important
for people to understand the current
circumstances. Senator DOLE has of-

May 9, 1995

fered an amendment. Senator ROCKE-
FELLER and Senator GORTON have also
offered an amendment, a substitute.
We will have the opportunity at some
point to vote on those.

I would hope people will vote against
cloture again this morning simply to
preserve the options that we think are
going to be very important, if indeed
we reach a compromise here. I think
we are getting closer now in the last 48
hours to meaningful compromise.

In that regard, let me specifically
single out the distinguished Senator
from West Virginia for his remarkable
efforts to bring people together, to at-
tempt to find a way to resolve the out-
standing differences. He and the distin-
guished Senator from Washington, Sen-
ator GORTON, have done an extraor-
dinary job in the last couple of days in
addressing many of the concerns that
people have raised. I think we are now
beginning to come together in a way
that will accommodate some of the
concerns that have been raised during
the last couple of weeks.

I know that others, as well, have con-
cluded that a compromise is within
reach. My distinguished colleague from
Louisiana, Senator BREAUX, has also
been working on ways to accommodate
some of these concerns and bring all
sides together.

Senator BREAUX and others have in
the last couple of days talked with peo-
ple on both sides of the aisle in an ef-
fort to try to reach a compromise on
punitive damages, on joint and several
liability, on the statute of repose. I
think we are at a point now where we
may be able to resolve these outstand-
ing issues in a way that will facilitate
a compromise and ultimately bring
Members to a resolution on this issue.

In order to allow the Senator time to
discuss this particular compromise, I
would like to yield the balance of my
leader time to Senator BREAUX. Again,
1 commend Senator BREAUX for his ef-
fort in this regard. I believe that he
may have found a way with which to
bridge the differences and provide
Members with an opportunity to re-
solve the many outstanding issues that
still exist. With that, Mr. President, I
yield the balance of my time to Sen-
ator BREAUX,

The PRESIDING OFFICER. There
are 17% minutes remaining.

STANDARD OF FAIRNESS DESIRED

Mr. BREAUX. I thank the distin-
guished Democratic leader for his com-
ments and his effort in trying to bring
about a compromise that makes sense.
A lot of people have been working very
diligently on this issue of product li-
ability. The Senate and the Congress
has worked on it for a number of years.
We have all struggled with it.

I think the standard that we are all
trying to reach is a standard of fair-
ness, to give neither people who are in-
jured by faulty products an advantage
or people who manufacture those prod-
ucts an unfair advantage. The key I
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think is a level playing field. The key
is fairness to everyone. That is some-
thing that has been very difficult.

I want to particularly commend the
ranking member of the Commerce
Committee, which I serve, Senator
HoLLiNGgS, for the great work that he
has done in trying to make sure that
fairness is the standard by which we
operate.

Also, Senator HEFLIN, I think, has
made a great contribution to ensuring
that we do not act in haste, but do this
very, very carefully.

There have been a number of Mem-
bers on the Republican side—the dis-
tinguished occupant of the chair, the
Presiding Officer of the Senate this
morning—has also been very involved
in trying to create a package that is
fair and creates that level playing field
that we are all striving for.

There are a number of other Senators
I have not mentioned that have been
involved in trying to bring all Members
together in doing something that
makes sense. My own preference is that
this is something that the States ought
to do. I am a States righter when it
comes to personal injury and the tort
system, and how the States can handle
this can best be decided by the States.

I think, Mr. President, in trying to
reach an agreement here today I would
urge my colleagues to vote no on the
first cloture motion this morning in
order to allow Members to present to
the Senate what I think is a fair and
reasonable compromise, and tries to
balance those who think that nothing
should be done on the Federal level and
those that think that everything
should be done by the Federal Govern-
ment here in Washington.

I think that the pending amendment
that is out there that has been talked
about, as a proposed compromise, the
so-called Gorton-Rockefeller, their sec-
ond proposal, is defective in a number
of ways, and can be improved in order
to reach a fair settlement of this issue,
and put it to rest once and for all.

I think Gorton-Rockefeller is effec-
tive in a couple of ways. My substitute,
which I will offer after cloture is not
invoked, will be an amendment to the
Dole-Coverdell substitute, which will
still be pending, tries to address those
defects in the Gorton-Rockefeller in
the following ways: No. 1, on punitive
damages. This has always been some-
thing that has been very controversial,
but there is a reason for punitive dam-
ages. It says to a manufacturer of de-
fective products, ‘Do not do it again."

The damages that are awarded have
to be in relation to the ability of the
defendant to pay. Obviously, a multi-
billion-dollar corporation is not going
to really be affected by a small fine of
$100,000. They will just say it is the
cost of doing business, and continue to
manufacture the defective product.

So punitive damages serve a purpose.
It says to the manufacturers of prod-
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ucts that harm people in this country,
“Do not do it anymore.’’ It has been
very effective. There are products
today that are not on the market be-
cause of punitive damages. Companies
have said ‘“We can't afford to do this
anymore and we are not going to do it
anymore." There are a number of prod-
ucts that are no longer manufactured—
Dalkon shield, asbestos products, prod-
ucts dealing with breast implants.
Some automobile manufacturers are no
longer producing types of cars, because
they know that if they do they will
cause problems and they will be penal-
ized doing it. So they make a very
practical decision: ““We are not doing it
anymore.'

The problem with the Gorton-Rocke-
feller substitute is that, I think, it is
fatally flawed. They try and solve this
problem by saying that small busi-
nesses will not be liable for punitive
damages if they have 25 or fewer em-
ployees. They make a separate cat-
egory for small businesses of 25 or
fewer employees.

That is an interesting way of ap-
proaching it. What would happen is
that many companies would just struc-
ture their operations with 25 or fewer
employees. A trucking company, each
truck could be a separate company. A
cab company, each cab could be a sepa-
rate company. A boat company, each
one could be a separate company. What
do we do in companies that have 23 em-
ployees at the time of the injury, or 26
employees later on during a year?

It is very complicated and it really, I
think, calls for companies to structure
themselves so they can avoid ever hav-
ing to pay for any punitive damages for
products that would cause problems to
individual people.

In addition, they say that, well, if
the judge thinks that punitive damages
should be awarded more than this cap,
then the judge can do it; but if the de-
fendant does not like what the judge
does, he can ask for another trial. Why
do we have to be so complicated? That
provision just calls for additional liti-
gation, more cost, more expense, addi-
tional trials, by directing a very, very,
complicated situation I think is not
necessary.

What my amendment will do is to
take from the suggestions of other
Members who have suggested ideas
that address this problem in a fair way.
Our colleague, Senator DoDD from Con-
necticut, has suggested something that
I think makes sense and is the essence
of my amendment. It says that when a
jury finds that punitive damages are
warranted because of conscious and fla-
grant violations by the manufacturer
of a product, then the decision on how
much the punitive damages should be
will be decided by the judge. He does it
by looking at that particular defend-
ant, determining their ability to pay,
determining how successful economi-
cally that company is, looking at their
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intent, how they handle everything,
how long the violations continued, and
then the judge will make a decision on
the amount of the punitive damages
that are necessary to prevent this from
happening again in the future.

Mr. President, and my colleagues, I
think that is a fair way of resolving
this problem. A very complicated
structure that says 25 or less has one
standard, and then the judge can over-
rule the jury if he wants to, but if the
defendant does not like it they can ask
for another trial, is too complicated,
too time consuming, encourages too
many additional trials, and is not the
way to do it.

I prefer the suggestion of Senator
DopDp, which is in my amendment,
which simply says if the jury finds the
defendant was so negligent in a fashion
that deserves punitive damages to be
awarded, then the judge will decide
what is an effective and correct
amount to be awarded.

Second, on the statute of repose, I
think the Gorton-Rockefeller amend-
ment is defective again. Remember
this uniformity argument we talked
about? They kept saying we need to
pass this bill because we want to make
it uniform throughout the United
States. Their bill is defective because
it says the statute of repose will be 256
years unless the State wants to make
it less. That is not uniform. It says we
can have 50 different States with 50 dif-
ferent statutes of repose and 50 dif-
ferent standards for a person who is in-
jured to have to worry about. That is
not uniformity at all.

The statute of repose, of course, says
that after a product has been in place
for a period of time you can no longer
bring a cause of action against that
product because it is defective. My
amendment says let us make it uni-
form, 25 years across the country, na-
tionwide; it is the same in every State.
That brings about uniformity both for
the person who manufactured the prod-
uct and uniformity for the person who
may be injured by a defective product.
I think that makes sense and is the
right way to go.

The third area I think they are defec-
tive in, in their suggestion, is on the
question of joint and several liability.
What they are trying to do is address
the problem of a manufacturer or de-
fendant that is just a little bit respon-
sible, just a little bit negligent. Their
argument is if someone is only respon-
sible for 3 percent of the injury he or
she should not be liable for 100 percent
of the damages for noneconomic dam-
ages, that is the pain and suffering
type of injuries that a person would re-
ceive from a defective product. But the
way they have tried to handle this
problem is say you are not going to
have any joint liability for mnon-
economic damages and that will take
care of the problem. Yes, that takes
care of the problem. It wipes out the
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possibility of an injured person, per-
haps, from getting any recovery at all.

What I am going to suggest in my
amendment is simply this—and this is
the language, again, that has been sug-
gested by Senator SPECTER, who has
come up with I think a very good idea
to solve this problem. I picked some
from our Democratic colleagues, Sen-
ator DopD, some from our Republican
colleagues, Senator SPECTER, and tried
to put them together because that is
what we have been talking about for
the last several days. Senator SPEC-
TER's suggestion, which I have included
in my suggestion, is simply to say
there is a de minimis standard. If a de-
fendant is responsible for less than 15
percent of the injuries that were
caused, they cannot be held jointly lia-
ble, they can only be held liable for
that percentage of the damages that it
has been determined they are at fault
for, that they caused. If it is 3 percent
they can only be responsible for 3 per-
cent. But after that threshold, if they
are 20 to 30 to 40 percent responsible,
then they can be held jointly liable. I
think that takes care of the so-called
de minimis problem, whereby we
should not hold someone responsible
for the whole amount of damages if
they only caused a very small, de
minimis, portion of those damages. But
after a certain point, joint liability
should prevail.

We picked up Senator SPECTER’S sug-
gestion, which I think is a very good
one, that says if a person is 15 percent
or more responsible for these losses,
then they can be held jointly liable for
noneconomic losses that they caused.
That defendant, of course, has a cause
of action for anybody else who is liable
for the other portion of the damages.
That is what normally occurs. The de-
fendant then brings in the other party
and they can be held responsible—to
the defendant who has paid the entire
amount—for their portion. So the sys-
tem works very well. But my sugges-
tion, I think, takes care of the de
minimis concern that has been ex-
pressed by many of our colleagues.

I will offer this amendment and will
be able to offer it if the cloture motion
is voted down. I think it would be a big
mistake, when we are 8o close to com-
ing up with a compromise agreement,
to at this time invoke cloture and pre-
vent the opportunity to offer this
amendment with a chance of it becom-
ing law. This is really an attempt to
try to reach a legitimate compromise.
We can debate this for a long time. We
could continue to prevent cloture from
being invoked.

I think it is time the Senate bring
this measure to a close. What I have
tried to do is pick some of the best
ideas from my colleagues. I continue to
emphasize that many of the things I
have in my legislation are the product
of the suggestions of some of my col-
leagues—Senator SPECTER in particular
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with this de minimis standard, my col-
league Senator DoODD with the concept
of punitive damages being set by the
judge after a trial has occurred that de-
termines that punitive damages would
be justified. I think that makes good
sense, to try to incorporate Republican
ideas and Democratic ideas, to put to-
gether a package which is truly a com-
promise.

One of the things the advocates of
this so-called tort reform legislation
have advocated is a national standard
when it talks to punitive damages. I
have incorporated their ideas on the
national standard being in fact that
the plaintiff must show a conscious and
flagrant indifference to safety con-
cerns, and the plaintiff must do it and
show it by clear and convincing evi-
dence. That will be a national standard
now for punitive damages in product li-
ability cases. I have incorporated that
suggestion. That is the same as in the
Gorton-Rockefeller legislation.

In fact, much of what this substitute
that I will offer really incorporates is
the better features from the Gorton-
Rockefeller language. But it also tries
to address the three major areas in
which I think they were defective, and
those are how punitive damages are
set, how they deal with joint and sev-
eral liability, and how they deal with
the statute of repose.

So I hope when we come to the floor
to vote on cloture this morning, which
has already been set, our colleagues
will know there is an effort among
many of us who have been involved to
some extent in this legislation to try
to put together a package of amend-
ments that is truly a genuine com-
promise, that tries to treat people who
are injured by defective products on
the same level playing field that we are
trying to treat defendants who in fact
have manufactured defective products.

It is improper for this body to try to
give advantage to one group over the
other group. If we conclude there
should be some national standards,
then the mnational standards should
apply both to those who are injured as
well as to those who make the product
that has caused injury, in the same
way. It would be unfair and improper
to say one side is going to get more fair
treatment than the other. I am con-
cerned the provisions that are pending
in the Gorton-Rockefeller substitute in
fact are not fair; in fact they do allow
for more loopholes to be created with
the 25-employee limitation, they do
create some other problems with re-
gard to the establishment of punitive
damages, they encourage more trials,
and they encourage, I think, abuse of
how punitive damages would be set.

We have tried to offer something that
addresses all these problems in a fash-
ion that truly represents a fair and just
compromise. But we do need to ask our
colleagues—who may be trying to fig-
ure out the situation as to where we
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are—ask them to vote against the clo-
ture motion and allow us to come in
with a compromise that I think for
once and for all will settle this very,
very difficult, very emotional set of is-
sues that we have struggled with for so
many days.

The alternative I will offer, and hope
to be joined by a number of our col-
leagues, will be something that will
give everybody an opportunity to say
we made some reforms but we did it ul-
timately and finally in a fashion that
is fair to everyone involved. With that,
Mr. President, is there any time left on
the leader time?

The PRESIDING OFFICER. Thirty
seconds.

Mr. BREAUX. I will just reserve that
30 seconds in case the leader needs it.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. LEVIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
HUTCHISON). Without objection, it is so
ordered.

NRA'S FUNDRAISING LETTER

Mr. LEVIN. Madam President, re-
cently, the National Rifle Association
issued a widely circulated fundraising
letter over the signature of Executive
Vice President Wayne LaPierre and
that letter is full of questionable over-
heated language. I wish to focus on one
paragraph in particular. The letter
states, and I am guoting exactly:

In Clinton’s administration, if you have a
badge, you have the Government’'s go-ahead
to harass, intimidate, and even murder law-
abiding citizens.

Now, as if the force of the words
‘‘even murder” as applied here were
not repugnant enough, the letter un-
derlines the words ‘‘even murder."

This assertion that the U.S. law en-
forcement personnel have been author-
ized by President Clinton ‘‘to harass,
intimidate, even murder law-abiding
citizens” is without foundation, and it
is an offensive outrage that should be
condemned by members of the NRA
and all other decent Americans.

On April 28, I wrote a letter to the
president of the NRA, Mr. Tom Wash-
ington, asking that the statement be
retracted. The statement is inflam-
matory; it is inappropriate. I do not
think there is a single Member of this
body who would stand in the Chamber
of the Senate and speak such words, as-
serting that our President has author-
ized law enforcement personnel to mur-
der law-abiding citizens. I do not be-
lieve the overwhelming majority of
NRA members would countenance such
language.
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My letter to Mr. Washington asked,
‘‘Can you honestly justify your organi-
zation's characterization of law en-
forcement officials with such language,
describing them as on a mission sanc-
tioned by the Government to murder
law-abiding citizens?"

Madam President, on May 3, I re-
ceived a reply from Mr. Washington,
and his letter says:

While I concede that some of the language
in the NRA fundraising letter might have
been rhetorically impassioned—as is most
political direct mail—that in no way dispar-
ages the NRA, nor diminishes the serious-
ness of the alleged federal law enforcement
abuses to which the letter refers.

The letter goes on to relate the his-
tory of the NRA’s interest in the inves-
tigation of Federal law enforcement
abuse. The letter concludes with the
statement that ‘““blaming the rhetoric,
whether in a fundraising letter or any-
where else in political discourse, serves
only to silence dissent and aggravate
that distrust.”

Well, Madam President, I have no in-
terest in silencing dissent. I never
have. There is nothing more American
than the conscientious expression of
dissent. There is no more sacred right
guaranteed by our Constitution to all
Americans than freedom of speech, and
I will defend the NRA’'s right to say
what it said. The point is that the
reply that I have received from Mr.
Washington did not answer the ques-
tion that I asked. I asked Mr. Washing-
ton, ‘“‘Can you honestly justify your or-
ganization's characterization of law en-
forcement officials with such language,
describing them as on a mission sanc-
tioned by the Government to murder
law-abiding citizens?"” The question
was not answered.

I ask unanimous consent, Madam
President, that the NRA letter written
by Executive Vice President Wayne
LaPierre and my letter of April 28 to
Mr. Washington and Mr. Washington's
letter of May 3 to me be printed in the
CONGRESSIONAL RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
Washington, DC, April 28, 1995.
Mr. ToM WASHINGTON,
President, National Rifle Association,
Lansing, MI.

DEAR ToM: Over the years we have agreed
on some things, like protecting our Great
Lakes, and disagreed on others, like the ban
on assault weapons. But no matter what po-
sitions we have on assault weapons, I hope
you will agree that the language of the
NRA's recent fundraising letter over the sig-
nature of Executive Vice President Wayne
LaPierre is highly inflammatory and totally
inappropriate.

In one passage, Mr. LaPierre writes, “In
Clinton’s administration, if you have a
badge, you have the government's go-ahead
to harass, intimidate, even murder law-abid-
ing citizens.” Can you honestly justify your
organization's characterization of law en-
forcement officials with such language, de-
scribing them as on mission sanctioned by
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the government to “‘murder law-abiding citi-
zens''?

This is but one example of the inflam-
matory, hateful rhetoric in this letter. I will
defend Mr. LaPierre’'s right to free speech,
but the public also has a right to expect the
NRA to retract hateful and inflammatory
statements issued in its name. I urge the
NRA to retract the LaFPierre letter.

Thank you for giving this request your
consideration.

Sincerely,
CARL LEVIN,
U.S. Senate.
NATIONAL RIFLE ASSOCIATION,

DEAR FELLOW AMERICAN: I've worn out a
lot of shoe leather walking the halls of Con-
gress, I've met key leaders, I've talked with
old allies, I've met with the new Congress-
men and many staff members.

What I'm hearing and seeing concerns me.

Many of our new Congressmen are ignoring
America's 80 million gun owners. Some have
forgotten what we did to elect them. Others
say our demands to restore our Constitu-
tional freedoms are politically out of line.

Don't get me wrong, not all of them are
like this. Senator Phil Gramm, House Speak-
er Newt Gingrich, and Congressmen Bill
McCollum, Bill Brewster and Harold Volk-
mer are all coming to our aid. But too many
others are not.

And without a major show of force by
America's 80 million gun owners, America
will resume its long march down the road to
gun bans, destruction of the Constitution
and loss of every sacred freedom.

I want you to know I'm not looking for a
fight.

But when you consider the facts of our cur-
rent situation, you too, will see we have no
other choice.

FACT #1: The Congress' leading anti-gun-
ners, Senators Dianne Feinstein, Ted Ken-
nedy and Congressmen Charles Schumer and
Major Owens all survived their last elec-
tions.

They've pledged to fight to the bitter end
for Brady II and its ammo taxes, licensing
and registration schemes, gun rationing, bu-
reaucrats with the power to determine if you
“need" a gun and yes, the repeal of the Sec-
ond Amendment.

It doesn’'t matter to them that the Brady
Law is a failure.

It doesn't matter to them that the Brady
Law has become one more tool that govern-
ment agents are using to deny the Constitu-
tional rights of law abiding citizens.

It doesn't matter to them that the semi-
auto ban gives jack-booted government
thugs more power to take away our Con-
stitutional rights, break in our doors, seize
our guns, destroy our property, and even in-
jure or kill us.

Schumer, Feinstein, Kennedy, Owens and
the rest of the anti-gunners want more and
more gun control.

It can be something small and subtle like
a regulation expanding the disqualification
criteria for the Brady Law. They're fighting
for anything that makes it harder for you to
OwWn a gun.

The gun banners simply don't like you.
They don't trust you. They don't want you
to own a gun. And they'll stop at nothing
until they've forced you to turn over your
guns to the government.

Fact No. 2: If the anti-gunners fail to
achieve their goals in Congress, they have a
fall-back position in Bill Clinton, the most
anti-gun President in American history.

In two short years, Bill Clinton launched
two successful attacks on the Constitution.
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He signed two gun control bills into law. He
has sworn to veto any repeal of the semi-
auto ban and any restoration of our Con-
stitutional rights.

His Interior and Agriculture Departments
have set their sights on closing hunting
lands.

And his Environmental Protection Agency
is attempting to take jurisdiction over exist-
ing uses of lead. This, of course, includes gun
ranges and spent shot.

What's more, gun owners aren't the only
ones Clinton's EPA has set its sights on.
They're after fishermen, too. They want to
BAN the use of small lead fishing sinkers
and, of gravest concern, they want to stop
the home casting of these sinkers.

If fishing sinkers are on the Clinton bu-
reaucrat’s list, you know what's next: lead
shot, lead bullets, bullet casting and reload-
ing.

Clinton's State Department is also adding
to the attacks on gun owners and our Con-
stitutional freedoms. In December, he signed
the Summit of the America's agreements
which pledges that the U.S. Government will
push for additional gun control.

Over in the Justice Department, Clinton's
Attorney General Janet Reno has signaled
her intent to ‘‘squash’ the states' rights
movement an deny states their Constitu-
tional power.

And worst of all,

Fact No. 3: President Clinton's army of
anti-gun government agents continues to in-
timidate and harass law-abiding citizens.

In Clinton’s administration, if you have a
badge, you have the government's go-ahead
to harass, intimidate, even murder law-abid-

ing citizens.
Randy Weaver at Ruby Ridge ... Waco
and the Branch Davidians . . . Not too long

ago, it was unthinkable for Federal agents
wearing Nazi bucket helmets and black
storm trooper uniforms to attack law-abid-
ing citizens.

Not today, not with Clinton.

Our calls to investigate these outrageous
assaults on our Constitutional freedoms are
routinely silenced by the anti-gun media.
But that's no surprise.

Fact No. 4: They've launched a new wave of
brainwashing propaganda. . .

CBS, ABC, NBC, USA Today, Time, News-
week and The New York Times have
launched another round of phony polls and
slanted stories to help the anti-gunners
achieve their goals.

Their latest phony poll shows 70% of Amer-
ica support the “‘semi-auto’ assault weapon
ban.

That's simply not true. When it's explained
that “‘semi-autos” are used in less than a
fraction of one percent of crimes; that the
ban only affects the law-abiding; and, that
the ban is only one more way to deny Con-
stitutional rights to the law-abiding, support
for the ban drops to 30%.

But the media still uses this 70% statistic
to trumpet the call for gun control.

What scares me the most about this 70%
number is that the media has brainwashed
70% of Americans into believing that the
government—and not each individual—is re-
sponsible for their personal protection.

Even worse, this T0% number means that
there are enough people who can be brain-
washed by the media to vote for a repeal of
the Second Amendment if it were put to a
vote.

The media, Clinton, the anti-gunners in
Congress . . . This combination is a powder
key that could blow at any moment and it's
set squarely underneath the Constitution.
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And what this means is:

FACT #5: Congress must be forced to re-
store the Constitution, repeal the gun bans,
investigate abuse by government agents and
focus the public debate on criminal control,
not gun control . , .

. « . Or what we're seeing now will only be
a momentary patch of sunshine on the road
to doom for the Second Amendment and our
Constitution.

There is hope, though. Despite the current
situation, I'm encouraged by you and your
fellow NRA members.

Everywhere I go, to every gun show, every
NRA-ILA  grassroots operation, every
Friends of NRA Dinner, even in cabs and air-
ports around the country, I run into NRA
members who understand the stakes and
stand ready to fight.

The question I hear from almost every one
of these NRA members is the same: “*What
can I do next?"

If you're one of those members, I want to
thank you for your courage, your conviction
and your spirit. You keep me going. You
keep me on the road. You give me strength
to lead the battle.

And if you want to join me in taking the
next step, I need you to do these two things
today.

First, I need you to sign the enclosed Peti-
tions to the United States Congress.

These petitions are addressed to the lead-
ers of the U,S. Congress, Senator Robert
Dole and Speaker Newt Gingrich, and your
U.S. Senators Daniel Patrick Moynihan,
Alfonse M. D'Amato and Congresswoman Sue
Kelly.

Please be sure to sign all five petitions,
then fold them and place them in the en-
closed, postage-paid envelope addressed to
me at NRA Headquarters.

These petitions spell out, in black and
white, our agenda of repeal, reform, inves-
tigate and limit government power.

In the first amendment of the Bill of
Rights, we are guaranteed the right to *‘peti-
tion our Government for a redress of griev-
ances.”

And that's exactly what we're going to do:
redress our grievances in the biggest and
most powerful display of political clout and
commitment to the Constitution.

I want to personally deliver your five peti-
tions, and the petitions of all 3.5 million of
your fellow NRA members—17.5 million peti-
tions in all—to Congress.

And I want to show the leadership in Con-
gress, and your Senators and Congressmen
from New York, that the number one prior-
ity in their Contract with America must be
defending and restoring our Constitutional
freedoms.

17.5 million Petitions to Congress is the
largest ‘‘redress of grievances" since the
Constitution and the Bill of Rights were
written.

S0 I KNOW Congress will get the message.
And T know they'll act on our agenda of Re-
peal, Reform and Investigate if only you and
I speak out.

Your Petitions to Congress also sends an-
other message—a message not spelled out on
the Petitions themselves.

Bach Congressman, on the average, will re-
ceive 8,000 Petitions from NRA members de-
manding action. 8,000 messages from angry
voters sounds an alarm in every Congress-
man's head.

You see, most Congressional elections were
won or lost by 5,000 votes or less, So, they'll
realize that failing to defend the Second
Amendment and failing to retake the Con-
stitutional freedoms lost to the anti-gun-
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ners, could result in big losses at the next
election!

That's why it's critical you take a few
minutes to sign your Petitions to Congress
and return them to me as soon as possible.

These petitions are our D-Day.

Armed with these petitions and our First
Amendment rights, we are going to storm
Congress, knock out anti-gunner strongholds
and recapture every bit of ground we lost
since Bill Clinton took office.

And if we're successful, these petitions will
be the turning point in the history of the
Constitution ... A day when our sacred
right to keep and bear arms will be secure
for the next generation of law-abiding Amer-
icans.

Second, when you return your signed Peti-
tions to Congress, I need you to make a spe-
cial contribution to the NRA of $15, $20, $25,
$35, $50 or the most generous amount you can
afford.

Most Americans don't realize that our free-
doms are slowly slipping away.

They don't understand that politicians and
bureaucrats are chipping away at the Amer-
ican way of life.

They're destroying business, destroying
our economy, destroying property rights, de-
stroying our moral foundation, destroying
our schools, destroying our culture . . . De-
stroying our Constitution.

And the attack, either through legislation
or regulation, on the Second Amendment is
only the first in a long campaign to destroy
the freedoms at the core of American life.

You can see it in the gun bans, certainly.
But you can also see it in closed ranges,
closed hunting lands, confiscated collectors’
firearms, banned magazines and ammunition
taxes.

You can see it when jack-booted govern-
ment thugs, wearing black, armed to the
teeth, break down a door, open fire with an
automatic weapon, and kill or maim law-
abiding citizens.

America's gun owners will only be the first
to lose their freedoms.

If we lose the right to keep and bear arms,
then the right to free speech, free practice of
religion, and every other freedom in the Bill
of Rights are sure to follow.

I am one American who is not going to sit
on the sidelines and watch this happen.

And if you want to help me stop this de-
struction of the Constitution, then I hope
you can make that special contribution of
$15, $20, $25, 335 or $50 to the NRA today.

With your special contribution, I'll have
the financial ammo I need to keep Congress
focused on the mission we've assigned them.

First, with your help, I will expand out pe-
tition campaign to involve as many of Amer-
ica's 80 million gun owners as possible.

If we can double the number of Petitions
flooding Congress, we'll double the speed
Congress deals with our demands to repeal,
reform and investigate. And with double the
show of clout, we'll wipe out anti-gunner op-
position.

Second, with your special contribution, I
can increase the NRA's public exposure on
talk shows, at rallies and shows, in radio and
T.V. advertising and through broadcasts like
the NRA's Town Meeting that first sounded
our alarm in 16 million households, last sum-
mer.

Part of our problem is that far too few
Americans understand what's at stake in
these battles.

My ultimate goal is to educate the Amer-
ican people that this issue is not just about
guns, not just about hunting, not just about
personal protection; this issue is about free-
dom—your freedom.
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I want to use the power of T.V. and radio
to show the American people that, if the
NRA fails to restore our Second Amendment
freedoms, the attacks will begin on freedom
of religion, freedom of speech, freedom from
unreasonable search and seizure. . .

And that unless we take action today, the
long slide down the slippery slope will only
continue until there’s no freedom left in
America at all.

I know you see it. The elbow room you
have to hunt, shoot and live life the way you
see fit is slowly disappearing.

And the truth is, NRA members have been
hardened by legislative battles. And only
NRA members have the courage, the convic-
tion to draw the line in the sand.

That's why I'm hoping you can take a few
moments to sign and date the enclosed peti-
tions and return them to me with your spe-
cial contribution of $15, $20, $25, $35, $50 or
more in the enclosed postage-paid envelope
today. Or, you can charge by phone by call-
ing BOO-54T-4NRA today.

You know, besides going shooting, I love to
go to football games. And every time I go, I
always hear my fellow fans talk about the
impact of *‘the 12th man."”

The 11 players calling the plays and doing
the hitting get a lot of their motivation from
the 12th man in the stands. I'm talking
about the crowd who cheers wildly when our
team is on offense, and drowns out the sig-
nals of the opposing team when they're on
the defense.

I need you to be that 12th man.

I need you to sign your petitions to Con-
gress and return them to me today. That
simple act will give our allies the political
courage to do what's right, to push ahead
with our agenda of Repeal, Reform, and In-
vestigate.

Likewise, your signed petitions to Con-
gress will confuse and demoralize the anti-
gun team and their agenda of bans, taxes, in-
timidation, harassment and destruction of
the Constitution.

I know I've said what I'm about to say be-
fore. But this is a message that resonates
with NRA members across the land. It's
something I hope you, too, will say whenever
you have the occasion to defend our Con-
stitutional freedoms.

This, the battle we're fighting today, is a
battle to retake the most precious, most sa-
cred ground on earth. This is a battle for
freedom.

Please tell me you're ready to take the
next step by returning your signed petitions
to Congress and special gift to me in the en-
closed postage-paid envelope today.

Thank you, I look forward to hearing from
you soon.

Yours in Freedom,
WAYNE LAPIERRE,
Ezecutive Vice President.

P.S. As a special thank you for making a
special contribution of $25 or more, I'd like
to send you a copy of my national best-sell-
ing book, Guns, Crime, and Freedom. Guns,
Crime, and Freedom is 263 pages of truth
about guns, gun control, gun owners, the
anti-gun media and what's happening to our
freedoms.

I hope you'll read it and use it in your own
personal campaign in New York to defend
the Constitution. Use Guns, Crime, and Free-
dom to help you keep the pressure on Con-
gress, write letters to the editor and teach
other Americans about the battle we're
fighting today. Thanks again for your sup-
port and friendship.
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NATIONAL RIFLE
ASSOCIATION OF AMERICA,
Fairfaz, VA, May 3, 1995.
Hon. CARL LEVIN,
U.S. Senate,
Washington, DC.

DEAR SENATOR LEVIN: While I concede that
some of the language in the NRA fundraising
letter you refer to might have been rhetori-
cally impassioned—as is most political di-
rect mail—that in no way disparages the
NRA, nor diminishes the seriousness of the
alleged federal law enforcement abuses to
which the letter refers. And it is certainly in
no way related to the terrorist bombing in
Oklahoma City.

You asked if we can ‘‘honestly justify"”
rhetoric decrying such abuses of federal
power. That's what we want to find out. In
January 1994, the American Civil Liberties
Union, the National Rifle Association and
others wrote to President Clinton, petition-
ing him to appoint a commission to inves-
tigate 25 documented cases of alleged federal
law enforcement abuse, Our request was ig-
nored. So again in January 1995, the ACLU,
NRA and others petitioned the President. All
we ask is a full, fair and open examination
the facts—a request that, so far, has been de-
nied.

This isn't just some petty gripe against the
enforcement of anti-gun laws by the Bureau
of Alcohol, Tobacco and Firearms. On the
contrary, the inquiry we requested was to
focus on all 53 federal law enforcement agen-
cies, and on charges ranging from the denial
of basic civil rights, to the confiscation and
destruction of property. to the improper use
of deadly force against unarmed civilians.

1 agree, senator, that the partisan postur-
ing and political exploitation of the Okla-
homa City tragedy is reprehensible and
should stop. But before you condemn NRA's
criticism of federal law enforcement abuses
as ‘“‘totally inappropriate,” I urge you to
help us find out if it really is.

Let's get all the facts out on the table re-
garding these cases. If the accusations
against federal law enforcement are baseless,
let's expose them as such and vindicate the
officers accused. If, on the other hand, par-
ticular officers are operating outside the
rule of law, let's find them, remove them and
prosecute them for the good of the whole.
Whatever the case, let's put the grievances
to rest once and for all.

Doing so, 1 believe, could help reverse the
public's documented and growing distrust of
federal power. Blaming the rhetoric—wheth-
er in a fundraising letter or anywhere else in
political discourse—serves only to silence
dissent and aggravate that distrust.

Sincerely yours,
THOMAS L. WASHINGTON,
President,
National Rifle Association of America.

Mr. LEVIN. Madam President, I will
defend LaPierre's, Mr. Washington's,
and the NRA's right to free speech, but
I continue to hope that the member-
ship of the NRA and the American pub-
lic will demand that this patently false
statement that the President has au-
thorized the murder of law-abiding
citizens be retracted. There is a crucial
difference between what someone has a
right to say and what it is right to say.
This statement in the NRA letter is
wrong. It deserves to be condemned,
and it should be withdrawn.

Madam President, I believe I have an
allotted amount of morning business
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time, and if so I would yield 3 minutes
to my friend from Rhode Island.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island is recognized
for 3 minutes.

Mr. CHAFEE. 1 thank the Chair. I
thank the distinguished senior Senator
from Michigan for giving me a few
minutes.

Madam President, I believe the tac-
tics used by Mr. LaPierre in his recent
fundraising letter for the National
Rifle Association are just plain wrong.
This letter does not contribute to any
informed debate. Instead, it is inac-
curate and irrational. It borders on the
hysterical. And this kind of hysteria
only encourages paranoia, which we
certainly do not need at this time in
our Nation.

Madam President, I know that the
Senator from Michigan has touched on
some of the quotes from the letter, but
I would just like to mention a few that
stand out. Here is one paragraph from
the letter:

It doesn't matter to them that the semi-
auto ban gives jack-booted government
thugs more power to take away our Con-
stitutional rights, break in our doors, seize
our guns, destroy our property, and even in-
jure or kill us.

This is another paragraph:

In Clinton's administration, if you have a
badge, you have the government's go-ahead
to harass, intimidate, even murder law-abid-
ing citizens. Not too long ago, it was un-
thinkable for Federal agents wearing nazi
bucket helmets and black storm trooper uni-
forms to attack law-abiding citizens.

And another:

They've launched a new wave of brain-
washing propaganda aimed at further de-
stroying our Constitutional freedoms.

And on it goes, Madam President.

Now, Madam President, the apoca-
lypse described in this fundraising let-
ter is not familiar to me. The Govern-
ment described in these pages is not fa-
miliar to me. This is not a description
of reality. It is a description of terror
designed for one purpose: to provoke a
visceral reaction against the U.S. Gov-
ernment—and at the end of the day, to
raise money.

There are many powerful and ugly
words used in this letter. They are in-
sulting to American law enforcement
and to American citizens. Why does
Mr, LaPierre use them? I suppose in
order to tap into the rage that some
feel against the U.S. Government, to
feed that rage, and to use that rage to
gain donations.

In various interviews, Mr. LaPierre
has acknowledged the NRA letter went
too far. I believe it behooves him and
the leadership of the NRA to apologize
to the men and women in Federal law
enforcement and to the American peo-
ple for this letter's rhetoric, and to re-
frain from this kind of inflammatory
prose in the future.

1 thank the distinguished Senator
from Michigan for giving me a few
minutes.
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Mr. LEVIN. I thank the Senator from
Rhode Island for his comments on this
letter.

Madam President, on another mat-
ter, we have a bill pending before us
which I would like to briefly address as
part of my time.

THE PRODUCT LIABILITY
FAIRNESS ACT

Mr. LEVIN. Madam President, the
bill that we will be voting on later this
morning is called the Product Liability
Fairness Act of 1995. One of the argu-
ments for it is that we need uniformity
in a tort system. As a matter of fact,
Madam President, the bill is carefully
structured to authorize States to di-
verge from these standards in order to
provide more favorable treatment to
defendants than the bill provides, but
the bill prohibits States from providing
more favorable treatment to plaintiffs.

In other words, this bill does not pro-
vide us with uniformity. When we look
down the provisions in the bill, we will
see in a moment that the bill does not
assure that there will be a uniform ap-
plication of these provisions to all
plaintiffs and all defendants. The bill
prohibits a State law attempting to
provide more favorable treatment to
those who have been injured, but it al-
lows State laws that are more favor-
able to those who allegedly cause the
injury.

Now there is a reasonable argument
for uniformity in product liability law,
since many products are sold across
State lines. But, this bill does not pro-
vide that uniformity. States can be
more restrictive than the so-called na-
tional standards in the bill. A patch-
work of State laws is still permitted,
provided that the divergences are in
the direction of greater restriction on
the injured party.

For instance, the bill contains a so-
called statute of repose barring any
product liability action against a man-
ufacturer of a product that is more
than 20 years old. This provision pro-
hibits States from providing a longer
period for those who are injured. But
the bill expressly authorizes States to
adopt a shorter and more restrictive
period in order to benefit defendants.

Similarly, the bill contains standards
for the imposition of punitive damages,
but the provision by its own terms only
applies to the extent that punitive
damages are permitted by State law.
The committee report states that:

It is not the committee’s intention that
this act preempt State legislation or any
other rule of State law that provides for de-
fenses or places limitations on the amount of
damages that may be recovered.

In other words, if a State has more
lenient standards for the award of pu-
nitive damages, the bill overrides those
standards—States cannot do that—but
if a State has more restrictive stand-
ards, lower caps, additional limita-
tions, or even bars punitive damages
altogether, that is allowed by this bill.
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While I am on the topic of punitive
damages, I would like to point out that
the so-called fix adopted by the Gor-
ton-Rockefeller substitute is, in fact,
no fix at all. Punitive damages would
be capped under the substitute as they
are capped by the underlying bill. The
substitute limits the punitive damages
that maybe awarded by a jury at two
times compensatory damages, or
$250,000, whichever is greater. The sub-
stitute then purports to authorize
judges to increase punitive damages in
cases where a jury award is “‘insuffi-
cient to punish the egregious conduct
of the defendant."

But, Madam President, the authority
under this substitute we will be voting
on, which is given to the judge, is an il-
lusion. Because if the defendant objects
to the increased damages, he or she is
entitled to a new trial on the subject of
punitive damages. Judgment is not en-
tered on liability or damages until the
completion of the new trial. So the
plaintiff cannot get a dime until after
the new trial is completed.

Nothing in the substitute indicates
that the judge's decision to increase
the punitive damages award may be
considered at this new trial. Nothing in
the substitute indicates that the caps
on punitive damages would be waived
at the new trial. So it even appears
that the same old caps may apply.

Under these circumstances, what de-
fendant would not insist on a new trial
on punitive damages? And what plain-
tiff would be willing to forego all com-
pensatory damages while awaiting a
new trial on the subject of punitive
damages?

Those of my colleagues who favor pu-
nitive damage caps should feel very
comfortable indeed voting for cloture
on this substitute. But those who op-
pose caps should be forewarned. The
caps in this substitute are every bit as
real as the caps in the underlying bill.

Back to the uniformity issue. These
are one-way limits.

This chart shows which State laws
would be prohibited and which would
be allowed. Categories of State laws
that would be prohibited are shown in
red. Categories of State laws that
would be allowed are shown in green.
In the left-hand column, we see that
every single type of State law that
would be more favorable to the injured
party is prohibited. Every State law
that would vary from the so-called
standard in order to benefit a plaintiff
in any of the areas covered by this bill
is prohibited by the bill; it is pre-
empted. But in the right-hand column,
we see that, with one exception, State
law provisions that are more favorable
to defendants are allowed.

We have heard a lot of talk about the
need for national standards for product
liability. But what this chart shows is
that where the bill provides true na-
tional standards, it is only where plain-
tiffs are prohibited from gaining the
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benefit of any State law that varies
from the so-called standard. But with
one exception, State laws are allowed
to vary from the so-called standard and
to have more restrictive rules that ben-
efit the defendant.

These are not national standards.
These are one-way rules that limit
only plaintiffs, and if defendants are
able to get more restrictive laws passed
by the States, they will not restrict de-
fendants.

Let us look at one example of how
this one-way preemption provision
would work. The bill would override
State laws that provide joint and sev-
eral liability for noneconomic dam-
ages. Joint and several liability is the
doctrine under which any one defend-
ant may be held responsible for 100 per-
cent of the damages in a case, even if
other wrongdoers also contributed to
the injury.

The sponsors of this bill, and this
amendment, have pointed out that
there are problems with joint and sev-
eral liability. In some cases, a defend-
ant who has only a marginal role in
causing the damage ends up holding
the bag for all of the damages. That
does not seem fair.

On the other hand, there are good
reasons for the doctrine of joint and
several liability. Cause and effect often
cannot be assigned on a percentage
basis with accuracy. There may be
many causes of an event, the absence
of any one of which would have pre-
vented the event from occurring. Be-
cause the injury would not have oc-
curred without each of these so-called
but-for causes, each is, in a very real
sense, 100 percent responsible for the
resulting injury.

This bill, however, does not recognize
that in the real world, multiple wrong-
doers may each be a cause of the same
injury. It insists that responsibility be
portioned out, with damages divided up
into pieces, and the liability of each
defendant limited to a single piece.
Under this approach, the more causes
the event can be attributed to, the less
each defendant will have to pay.

Unless the person who has been in-
jured can successfully sue all parties
who contributed to the injury, he or
she will not be compensated for his en-
tire loss. The real world result is that
most plaintiffs will not be made whole,
even if they manage to overcome the
burdens of our legal system and prevail
in court. Would it not be more fair to
say that the wrongdoers, each of whom
caused the injury, should bear the risk
that one or more of them might not be
able to pay its share than it is for the
injured party to be only partially com-
pensated for his or her loss?

The bill before us completely ignores
the complexity of this issue with its
one-way approach to Federal preemp-
tion. States which are more favorable
to defendants are allowed to retain
their laws. But State laws that try to
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reach a balanced approach between
plaintiffs and defendants would be pre-
empted.

Roughly half the States choose to
protect the injured party through the
doctrine of joint and several liability.
Another half dozen States have adopt-
ed creative approaches to joint and sev-
eral liability, seeking to balance the
rights of plaintiffs and defendants.

Let me give you a few examples.

Louisiana law provides joint and sev-
eral liability only to the extent nec-
essary for the plaintiff to recover 50
percent of damages; there is no joint
and several liability at all in cases
where the plaintiff’s contributory fault
was greater than the defendant’s fault.

Mississippi law provides joint and
several liability only to the extent nec-
essary for the plaintiff to recover 50
percent of damages, and for any defend-
ant who actively took part in the
wrongdoing.

New Jersey law provides joint and
several liability in the case of defend-
ants who are 60 percent or more re-
sponsible for the harm; joint and sev-
eral liability for economic loss only in
the case of defendants who are 20 to 60
percent responsible; and no joint and
several liability at all for defendants
who are less than 20 percent respon-
sible.

New York law provides joint and sev-
eral liability for defendants who are
more than 50 percent responsible for
the harm; joint and several liability is
limited to economic loss in the case of
defendants who are less than 50 percent
responsible.

South Dakota law provides that a de-
fendant that is less than 50 percent re-
sponsible for the harm caused to the
claimant may not be liable for more
than twice the percentage of fault as-
signed to it.

Texas law provides joint and several
liability only for defendants who are
more than 20 percent responsible for
the harm caused to the claimant.

All of these State laws are efforts to
address a complex problem in a bal-
anced manner, with full recognition of
factors unique to the State. Because
they are all more favorable to the in-
jured party than the approach adopted
in this bill, however, they would all be
prohibited.

Perhaps this is one reason why the
National Conference of State Legisla-
tures opposes this bill. As the NCSL ex-
plains:

Tort law traditionally has been a state re-
sponsibility, and the imposition of federal
products standards into the complex context
of state tort law would create confusion in
state courts, Without imposing one-size-fits-
all federal standards, states may act on their
own initiative to reform product liability
law in ways that are tailored to meet their
particular needs and that fit into the context
of existing state law.

The proponents of S, 565 want Washington
to dictate the legal standards and evi-
dentiary rules that fifty state court systems
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use to adjudicate injury disputes involving
allegedly defective products. There is no
precedent for such congressional imposition
of federal rules by which state courts will be
forced to decide civil disputes.

For NCSL, the question is not which tort
reforms are appropriate, but who makes that
decision. The issue is who has responsibility
for state civil justice, This is a federalism
issue of major consequence. It should not be
ignored.

Madam President, what kind of na-
tional standard is it that prohibits
State laws only when they are more fa-
vorable to plaintiffs than Federal law
and not when they vary from Federal
law to favor defendants? What kind of
fairness bill is it that contains such a
blatant double standard?

Madam President, the bill before us
is called the Product Liability Fairness
Act of 1995. If you read the title, it
sounds pretty good. Who could be
against bringing greater fairness to our
product liability system, or to our
legal system in general?

There is a list of problems in our
legal system that we could all go
through. Going to court takes too
much time and it costs too much
money. There are many stories of
plaintiffs winning what seem like ab-
surdly high verdicts or, on the other
hand, being denied a day in court by
defendants with deep pockets who en-
gage in such hard-ball tactics as inves-
tigations into the private lives of
plaintiffs, grueling depositions, unrea-
sonable requests for medical and psy-
chological histories of plaintiffs, and
multiple motions to dismiss.

As Senator GORTON, one of the lead
authors of the bill before us, explained
at the outset of this debate:

[The victims of this system are very often
the claimants, the plaintiffs themselves, who
suffer by the actual negligence of a product
manufacturer, and frequently are unable to
afford to undertake the high cost of legal
fees over an extended period of time. Fre-
quently, they are forced into settlements
that are inadequate because they lack re-
sources to pay for their immediate needs,
their medical and rehabilitation expenses,
their actual out-of-pocket costs.

In 1989, a General Accounting Office study
found that on average, cases take 2% to 3
years to be resolved, and even longer when
there is an appeal. One case studied by the
GAO took 9% years to move through our
court system. In one of many hearings held
on this issue over the years, University of
Virginia law professor Jeffrey O'Connell ex-
plained, and I quote him: “If you are badly
injured in our society by a product and you
go to the highly skilled lawyer, in all hon-
esty the lawyer cannot tell you what you
will be paid, when you will be paid or, in-
deed, if you will be paid.”

Senator GORTON
thought as follows:

Uncertainty in the present system is a rea-
son for change. Plaintiffs, those injured by
faulty products, need quicker, more certain
recovery—recovery that fully compensates
them for their genuine losses. Defendants,
those who produced the products, need great-
er certainty as to the scope of their liability.

I agree with Senator GORTON that
there is unfairness in our current legal

concluded his
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system. There is unfairness to defend-
ants in some cases, and there is unfair-
ness to plaintiffs. However, this bill
does not address the problems faced by
plaintiffs at all. There is virtually
nothing in this bill to assist those who
have been hurt by defective products
and face the difficult burdens of trying
to recover damages through our legal
system.

For instance, this bill does nothing
to address the hardball litigation tac-
tics used by some defendants in prod-
uct liability cases, such as excessive
investigations, depositions, and mo-
tions practice that often mars such
litigation. It does nothing to help bring
to public light documents revealing de-
fendants’ knowledge of product defects,
or to shorten the time required to liti-
gate these cases and obtain relief.

Instead this bill would limit the
money that can be recovered by plain-
tiffs who manage to navigate the haz-
ards of our legal system and provide in
court that they were hurt by defective
products. The bill contains any number
of provisions addressing compensation
to plaintiffs which is too high, but not
a single provision addressing the cases
in which, as the sponsors themselves
acknowledge, compensation is too low.

This bill is not balanced, it is not
uniform, and I cannot support it.

Madam President, if I have any addi-
tional time remaining, I will be happy
to yield to the Senator from Alabama.

Mr. HEFLIN. President, I
only want to speak briefly right now
relative to this matter. I think the
Senator from Michigan has covered the
issue on additur very adequately.

In the case of Dimick versus Schiedt,
a 1935 Supreme Court case, the High
Court ruled that the district court
lacked the power to deny a plaintiff a
new trial, sought on the ground that
the jury award of damages was too low,
when the trial court judge proposed to
increase the damages and the defend-
ant had consented in order to avoid a
new trial. The Supreme Court held that
the power to increase a damage award,
known as an additur, was a violation of
the right of trial by jury. According to
the Court, the amount of damages
must be determined by juries, not
judges, in the Federal court, subject to
the right of courts to set aside jury
awards that are clearly excessive.
Some State courts have held that
additur violates their State's constitu-
tion as well.

That is the major point that I want
to make on this issue. Senator LEVIN
mentioned this matter pertaining to
the lack of uniformity.

I want to also point out that all
State courts under the bill and the sub-
stitute—any of the substitutes—are to
accept as binding precedents in the
construing act, the decision of a Fed-
eral court of appeals covering this
mandate.

This mandate, in my judgment, is
clearly unconstitutional and contrary
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to article III of section 1 of the Con-
stitution, which provides that the judi-
cial power of the United States shall be
vested in one Supreme Court, which
has always been construed to mean
that State courts must follow the deci-
sions of the Supreme Court and not the
lower Federal courts.

With the addition of the punitive
damage additur provision in the sub-
stitute, there is an expansion by Con-
gress of an extraordinary nature to en-
croach on the power of the State
courts. Rules concerning the use of
additur and remittitur have always
been left to the State courts, as have
also every other State rule of civil pro-
cedure.

I just wanted to mention that. I
think there are others who are desiring
to speak. I yield the floor at this time.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. Under
the previous order, the Senator from
Pennsylvania is recognized to speak up
to 10 minutes.

Mr. GLENN. Parliamentary inquiry.
Is there a 5-minute limit on speeches
this morning?

The PRESIDING OFFICER. Under
the previous order, the Senator from
Pennsylvania has been allocated 10
minutes to speak, after which there is
a 10:30 a.m. vote.

Mr. GLENN. I thank the Chair.

Mr. SANTORUM. Madam President, I
yield 5 minutes of my time to the Sen-
ator from Oklahoma.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma is recognized.

STOP THE DEMAGOGING

Mr. INHOFE. Madam President, I
thank the Senator from Pennsylvania
for yielding a portion of his time. I do
not think I will take the 5 minutes.

After the trauma and the tragedy
that we have gone through in Okla-
homa, it has diverted our attention
from many of the other significant
things that are taking place in this
body. I think the most significant
thing, second only to that tragedy in
Oklahoma, is the tragedy, the revela-
tion that was recently discovered of
what is going to happen to Medicare in
America and the demagoging that is
taking place in this and other bodies
concerning that trauma.

Specifically, a report was released by
the Medicare trustees that has come to
the incontrovertible conclusion that
our Medicare system, in absence of
change, is going to go broke in the year
2002, approximately 6% years from now.

I think it is important to look and
see who was it who looked at the data,
who studied the actuarial reports and
came to that conclusion.

There are six members of the Board
of Trustees of Medicare. They are Rob-
ert Rubin, the Secretary of the Treas-
ury, who was appointed by President
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Clinton; Robert Reich, Secretary of
Labor, appointed by President Clinton;
Donna Shalala, Secretary of HHS, ap-
pointed by President Clinton; Shirley
Carter, Commissioner of Social Secu-
rity, appointed by President Clinton;
and Stanford Ross and David Walker.

Four of the six members are appoint-
ments and work in the Clinton admin-
istration, and they have come up with
the conclusion that Medicare will, in
fact, go broke in the year 2002. I think
we know the reasons for it, and I will
not get into that.

Quoting from the report, it says,
Medicare is *‘severely out of financial
balance and the trustees believe that
Congress must take timely action to
establish long-term financial stability
for the program. The trustees believe
that prompt, effective and decisive ac-
tion is necessary.”

Madam President, these are the
trustees that were appointed by Presi-
dent Clinton, and what has happened
since that time? Absolutely nothing.
We have not heard one word out of the
Clinton administration. We hear a lot
of people criticizing Republicans be-
cause we want to do something to save
a system, and they come up and say,
‘““The Republicans are suggesting that
they are going to cut Medicare in order
to pass a tax reduction.” Nothing could
be further from the truth, and that cer-
tainly is not true. But for the Presi-
dent to do nothing in facing this crisis
is something that cannot be tolerated.

The proposal that has been discussed
by the Budget Committee chairman,
Senator DOMENICI from New Mexico,
has suggested that we put caps on the
system, somewhere around 7 to 7.5 per-
cent growth caps. In other words, the
Republican budget is suggesting not
that we have cuts in Medicare, but that
we have increases in Medicare, but
those increases will be capped some-
where between 7 and 7.5 percent, at an
amount that has been actuarially de-
termined that we will now have Medi-
care and it will not go bankrupt in the
vear 2002.

Right now, Madam President, we
have some 36 million people on Medi-
care. It is projected by the time 2002
comes, we will have something like 50
million Americans, 20 percent of all
Americans, including myself, will be
eligible for Medicare at that time.

So I only say, it is time to stop the
demagoging. We have a very serious
problem on our hands. I believe the Re-
publicans have a solution to that prob-
lem, but we should be getting some
leadership from the White House at
this time. This is not something with
which we should be playing politics.

I yield back to the Senator from
Pennsylvania.

A CRISIS IN MEDICARE

Mr. SANTORUM. Madam President, I
thank the Senator from Oklahoma for
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his comments. I wholeheartedly agree
with him. I think this is a question of
leadership, what kind of leadership we
are going to see not only out of the
White House but out of the U.S. Sen-
ate.

I think the rhetoric to date has not
served this institution well. There is,
indeed, a crisis in Medicare. I know
there are a lot of folks on the other
side of the aisle who are saying we
knew about this crisis, you folks de-
nied there was a health care crisis. We
are not talking about a health care cri-
sis, we are talking about a Medicare
crisis. We are talking about a trust
fund problem that says there is not
enough money in the trust fund to be
able to fund Medicare past a T-year
window. That is immediate, that is
real, and that is somethihg that we
have to deal with, and I believe we will
only deal with if we do so in a biparti-
san way.

If this becomes a partisan issue
where one seeks to take political gain
at the expense of doing something that
is responsible action, we will not suc-
ceed and the trust fund will continue
to go further and further to the brink
of insolvency, and we will be left with
not a lot of options but very dramatic
choices that are going to affect a lot of
taxpayers and a lot of seniors and the
availability of Medicare benefits into
the future.

The other comment I keep hearing is,
‘“Well, this crisis has been around a
long time and we have known. This is
not the first trustees report that has
been published that says Medicare is in
trouble and will go bankrupt in a few
years."

That is true. In fact, over the last 10,
15 years, the average solvency of the
Medicare trust fund has been about 12
years. Now it is at 7, which is I think
a low. That is the shortest timeframe
that we have seen recently where Medi-
care is in trouble and scheduled to go
bankrupt. So it is important, but we
are usually running around 12, 14 years
as the average.

So why the big hullabaloo now? The
reason for that is, once we get through
the next 12 years or so, to the year 2010,
we can do that pretty well by doing a
fix. Senator DoMENICI's budget calls for
roughly $250 billion in reductions in
the growth rate of Medicare over the
next 7 years. That will fix Medicare,
again, to make it solvent for about 12
years from now, which will be about
average of where the fund has been.

The problem with that is not the 12
years, it is what happens in the 13th,
14th, 15th year and beyond, because
after 12 years from now or 13 years
from now that is when the baby
boomers begin to retire and that is
when Medicare really takes off.

Spending in Medicare just goes up as-
tronomically once the baby boomers
and that big chunk of the population
starts getting into this program. So

May 9, 1995

when we look at Medicare funding now,
we have to look at it with a whole new
ball game in mind. We have to preserve
the long-term funding and solvency of
this program through a period where
we are going to see a rapid escalation,
not in the cost of Medicare and infla-
tion, but in the number of people in the
program.

So when we look at Medicare now,
and I hope we will have this informed
discussion, that we will look at it over
the long term recognizing that Medi-
care costs, just by demographic rea-
sons, are going to escalate beyond what
we have ever seen before in the history
of the Medicare program.

S0 I am hoping we can have this kind
of constructive dialog and we will not
use brinkmanship for political gain,
that we will have a good, bipartisan so-
lution to the problem that faces this
country.

I yield the floor.

TRIBUTE TO THE NORTH DAKOTA
STATE UNIVERSITY WOMEN’'S
BASKETBALL TEAM

Mr. DORGAN. Madam President, I
want to take some time today to belat-
edly honor the North Dakota State
University women’s basketball team.
Outside of North Dakota, most people
probably don't know that this team
won the NCAA division II national
championship. Not only did they win it
this year, but the Bison women have
won this honor for 3 straight years. I
think they deserve some national rec-
ognition.

The NDSU women had the additional
honor of being the first ever division II
women's team to make it through a
season undefeated. This remarkable
team ended its season 320, and they
did it by focusing on one game at a
time.

I think we can all learn some impor-
tant lessons about life by watching
these champions—about perseverance,
about working together and helping
each other, about being a good sport.

I want to congratulate each of these
women for the year of hard work that
culminated in their ultimate victory:
seniors Linda Davis and Lynette Mund
who provided experience and leader-
ship, juniors LaShalle Boehm, Jessica
DeRemer, Jenni Rademacher, and Lori
Roufs; sophomore Kasey Morlock, who
was the most valuable player of the
tournament, and her fellow sophomores
Rhoda Birch and Andrea Kelly; and
freshmen Tanya Fischer, Erica Lyseng,
Amy Ornell, and Rachael Otto.

These women are even more special
because they will not be making mil-
lions of dollars playing in the NBA
when they graduate. They are playing
basketball because they love the game,
and in the process they are serving as
good role models for many young girls
who need active, successful young
women to look up to.
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A lot of the credit for the success of
the NDSU program rests with Head
Coach Amy Ruley. She has led the
Bison to four championships in the last
five seasons. In fact, she is doing such
a good job that the University of Illi-
nois and Long Beach State—two divi-
sion I schools—both wanted her for
their programs, but I was glad to hear
recently that she has decided to stay
with us in North Dakota.

We also can not overlook the assist-
ant coaches, Kelli Layman and Kathy
Wall; student assistant Darci Steere;
volunteer assistant Robin Kelly; stu-
dent trainer Nikki Germann; and stu-
dent manager Mary Schueller. Their
work behind the scenes plays an impor-
tant role in the team'’s success.

We in North Dakota have a lot to
look forward to from the NDSU wom-
en's program in the future. All but the
two seniors will be returning, and this
team knows what it feels like to win.
For now, though, we can just savor the
feeling of having national champions
in our midst.

WAS CONGRESS IRRESPONSIBLE?
THE VOTERS HAVE SAID YES

Mr. HELMS. Madam President, the
skyrocketing Federal debt—which long
ago soared into the stratosphere—is in
a category somewhat like the weath-
er—everybody talks about it but al-
most nobody had undertaken the re-
sponsibility of trying to do anything
about it until immediately following
the elections last November.

When the 104th Congress convened in
January, the U.S. House of Representa-
tives approved a balanced budget
amendment. In the Senate only one of
the Senate's 54 Republicans opposed
the balanced budget amendment; only
13 Democrats supported it. Thus, the
balanced budget amendment failed by
just one vote. There will be another
vote later this year or next year.

As of the close of business yesterday,
Monday, May 8, the Federal debt
stood—down to the penny—at exactly
$4,856,502,980,514.90 or $18,435.37 for
every man, woman, and child on a per
capita basis.

YOUNG AMERICA

Mr. COHEN. Madam President, I rise
today to pay tribute to the captain and
crew of Young America, which as many
of my colleagues know, is the yacht
that came very close to winning the
Defenders’ series of the America’s Cup
competition on April 26.

Young America, owned by the Maine-
based PACT '95 syndicate and originat-
ing out of my hometown of Bangor,
was very strong in the competition but
was beaten in the finals by America's
Cup veterans and past victor, Dennis
Conner and his boat, Stars & Stripes.

While Young America’s captain, Kevin
Mahaney, did not have Dennis Conner's
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experience, he sailed boldly and im-
pressively and displayed the kind of
leadership and perseverance for which
Mainers are renowned. Kevin had cap-
tured the silver medal in sailing at the
1992 Olympics, but it was his first
America's Cup competition. He and his
crew sailed with excellence throughout
the competition.

Last summer, before Kevin even had
a boat to compete in, he started to as-
semble a crew with John Marshall,
head of the PACT '95 syndicate. Mar-
shall was an experienced sailor and
former crew mate of Dennis Conner in
past America's Cup bids. Even so,
many people on the sailing circuit did
not assign much credibility to their ef-
forts and saw little threat from their
entry. However, Mahaney and Marshall
and the crew they assembled soon
made yachting enthusiasts begin to
take notice of the boat from Bangor.

This is not to say that Young America
encountered smooth waters during its
assent to the top ranks of yachting.
Mahaney had to rely heavily on the te-
nacious crew that he assembled to
overcome obstacles and make it as far
as they did.

Young America’s bid for the cup was
threatened last January when a tor-
nado ripped through the compound
where it was stored, causing extensive
damage to the boat. In March, bad luck
struck again when Young America suf-
fered significant structural damage
while being towed through heavy
waves. This damage was particularly
ill-timed, and the crew had to rush to
make repairs in the final days before
the Defender semifinals. John Marshall
saw the silver lining in these clouds
and commented that the times of hard-
ship were when the crew really came
together as a team.

Ironically, the crew that worked so
hard to bring Young America to the
forefront of the yachting world had the
bittersweet experience of now seeing
their boat compete against New Zea-
land in the America's Cup finals with-
out them aboard. Shortly after his vic-
tory, Dennis Conner, full of admiration
for Mahaney's triumphs, asked John
Marshall if he and his crew could sail
Young America in the final competition.
Diplomatic to the last, Marshall hon-
ored his request. He said that both the
crews from Stars & Siripes and Young
America will emerge as victors if the
Americans beat New Zealand.

The quiet but determined efforts of
Kevin Mahaney and his crew justifiably
make Mainers proud. While they are
not manning the boat that is compet-
ing against the New Zealand vessel this
week, everyone's mind will be on the
come-from-behind boat known as
Young America.

RECOGNIZING BILLINGS, MT,
POSTAL SERVICE

Mr. BAUCUS. Madam President,
today I would like to recognize the out-
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standing achievement of the Postal
Service in Billings, MT. As is the case
most of the time, we know how to do it
right in Montana.

Billings' delivery of overmight first-
class mail is first in the Nation, No. 1.
The lucky residents of Billings re-
ceived their mail 94 percent on time,
the country’s highest performance
level this year. The score also ties for
the highest mark achieved by any city
since the measurement began. In an
era when public and private mail vol-
ume continues to increase, I am proud
of the ability of the Billings Postal
Service to rise above the rest and top
the Nation.

I would like to congratulate and
thank everyone involved in the mail
process in Billings for serving Montana
and our Nation with such capability.

PROTECTING MEDICARE

Mr. BAUCUS. Madam President, yes-
terday before the Senate Finance Com-
mittee I spoke about the importance of
the Medicare Program to Montanans. I
would like to take this opportunity to
share those comments with the entire
Senate.

There being no objection, the com-
ments were ordered to be printed in the
RECORD, as follows:

Mr. Chairman, here in Washington, people
often lose the forest for the trees. I'm afraid
we may be doing just that on Medicare. So [
hope we can begin by remembering what life
was like for older Americans before Medi-
care.

The fact is, before we created Medicare,
our senior citizens lived in fear.

Everyone over sixty knew that private in-
surance was shaky and expensive at best,
and would cost them more every year.

And a serious illmess—or even a common
ailment that required treatment but did not
threaten life—was not only a health prob-
lem, but something that could reduce a
whole family to poverty.

Today, Medicare has removed that fear
from our lives. Those of us with short memo-
ries have forgotten it ever existed. But let
me tell you about some people who don't.

Two weeks ago I spent some time at the
Seniors Center in Great Falls, Montana. The
people at the center know exactly what Med-
i;:ars and Social Security mean to their

ves.

It means a little financial security. Some
faith that llinesses will be treated and that
families won't be wiped out by the cost. A
hundred and twenty-five thousand Mon-
tanans are eligible for Medicare, and each
one of them knows exactly what Medicare
means.

Listen to Margaret and Frank Jackson of
Billings, who wrote me last week:

“*Social Security and Medicare are not
only necessary, they are absolutely essential
to our survival in Montana. Higher costs
such as higher property tax, increase In
school levies, fuel in a cold climate, and
medicine take a toll. There is just too much
month at the end of our money. Needless to
say, additional cuts would put a burden on
us."

Or Joyce Hert, also from Billings:

“T am 58 years old and for the past 18 years
have had chronic obstructive pulmonary dis-
ease, asthma, emphysema, Renaud’s Disease,
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degenerative arthritis and a disease of the
connective tissue. . . . My medication costs
approximately $677 a month* * *, Please
don't turn your back on those of us who need
Social Security and Medicare."

The leadership now proposes something
like $250 billion in Medicare cuts. It is stag-
gering. It is a reduction of nearly a quarter
in Medicare services by the year 2002. And to
add insult to injury, the House would do it in
part to pay for tax cuts for Americans who
are already very wealthy. Some in the Sen-
ate want to do the same.

What would it mean if this happens?

Montana Medicare beneficiaries would pay
up to $800 more a year out of their own sav-
ings. These are people who live on fixed in-
comes, and eight hundred bucks is an aw-
fully big bite.

We would see thousands of operations and
hospital stays put off.

Thousands of people would decide to go
without home health care.

And, as the federal government cut reim-
bursement, more rural hospitals would be
pushed to the edge, forced to choose between
serving their patients and remaining solvent.
Some Montana hospitals get 60% of their
revenue from Medicare. This plan would hit
them like a wrecking ball.

Now, it may well be that we need to make
changes in the Medicare program. We must
be realistic.

The answer is not, however, to simply ap-
proach Medicare reform as a budget cutting
exercise. Because we are talking about pre-
serving essential health services for 125,000
senior citizens in Montana and thirty mil-
lion seniors across America.

We are talking about good, middle class
Americans like the Jacksons.

And above all, we must not use Medicare
as a piggy bank. Don't take money that buys
health care for senior citizens and use it for
a tax break for rich individuals and big cor-
porations. That is disgraceful.

Perhaps some changes lie ahead. But if
they do, they should be made for the single
purpose of keeping Medicare services for sen-
ior citizens and people with disabilities. It is
an issue of good faith on the part of the gov-
ernment, and basic, essential health services
for Americans.

RETIREMENT OF GEORGE K.
ARTHUR

Mr. MOYNIHAN. Madam President,
yesterday’s Buffalo News reported the
forthcoming retirement of Buffalo, NY,
Common Council President George K.
Arthur, after four decades of public
service. Mr. Arthur, who has been Com-
mon Council President since 1983, is a
distinguished public servant who has
given much to the people of Buffalo. I
know 1 speak for the people of Buffalo
in offering George Arthur great thanks
and congratulations. He will indeed be
missed.

Mr. President, I ask unanimous con-
sent that the text of the article from
the Buffalo News be printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Buffalo News, May 8, 1995]
POLITICAL LEADERS PRAISE ARTHUR'S
ENDURING LEGACY
(By Anthony Cardinale)

Geroge K. Arthur will leave a legacy of
lasting achievement as Common Council

CONGRESSIONAL RECORD—SENATE

president when he steps down on Dec. 31, sev-
eral political observers said Sunday.

Never mind the decade of Common Council
friction with then-Mayor James D. Griffin,
who reserved his most stinging invective for
the Council president and took particular de-
light in defeating Arthur's challenge for the
mayor’s office 10 years ago.

Arthur's proudest hour as a politician was
when he beat the Democratic incumbent for
the Democratic Party's endorsement in 1985,
these observers agreed. And he would have
ousted Griffin from City Hall, they added, if
it weren't for the votes siphoned off by Nich-
olas Costantino as an independent candidate.

Arthur, 62, who announced over the week-
end that he won't seek re-election, was first
elected to the former Erie County Board of
Supervisors in 1963. He was elected Ellicott
District Council member in 1969, then Coun-
cil member at large, and he has been Council
president since 1983.

“I believe it’s probably the longest politi-
cal career of anybody in our area,” said Vin-
cent J. Sorrentino, Erie County Democratic
chairman.

‘*He was part of the emergence of the black
community into the mainstream of the polit-
ical process in our community—he and
(Council President) Delmar Mitchell a little
before him,” said Joseph F. Crangel,
Sorrentino’s predecessor at the party helm.

‘‘His leadership was instrumental in help-
ing much of the rebirth of Buffalo," said Ar-
thur O. Eve, deputy Assembly speaker, who
pointed to measures to improve Buffalo's
housing stock and quality of life.

Accolades for Arthur even came from
Counecil Member Alfred T. Coppola of the
Delaware District, who has often clashed
with him—and who now wants to succeed
him as Council president.

“We've disagreed on various projects, but
we've also agreed on some," said Coppola,
who has asked Sorrentino for his backing,

‘“‘George has always been a unigue person,"
Coppola went on. ‘“‘He's always been a gen-
tleman. There were times when George
pulled us together. He'd say, ‘'Let's sit
around a breakfast table and let it all hang
out on a Saturday morning.’ Those were ter-
rific meetings."

Arthur's ability to bring together dissent-
ing parties was the common theme Sunday
of those who have worked with him over the
years.

“‘George did an excellent job in helping to
forge together a very diverse group of men
and women into a fairly cohesive body,” Eve
said. “That takes a lot of talent, patience
and compassion,."

Eve said he will work to help Council Ma-
jority Leader James W. Pitts become the
next Council president.

“‘We certainly will miss (Arthur) as the
Council president,”” Eve said, “‘but I'm in
hopes that Jim Pitts will emerge as his re-
placement and the tradition that George Ar-
thur started will continue and hopefully will
grow."

Sorrentino, who reportedly supports Pitts,
also credited Arthur as a consensus builder.

““He had a great quality of being able to
bring consensus into very hostile situa-
tions—especially during the Griffin years,”
he said. '‘His leadership will be missed at
these difficult times.”

Sorrentino said he recently had breakfast
with Arthur and learned then that he had all
but decided to retire after this year.

**And I said, ‘if you do, we certainly expect
you to play a role in the campaign.’ While
he'd be retiring as president of the Common
Council, he's not retiring from politics.”
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All four observers rejected the notion that
Arthur had slowed down in recent years, no
longer the civil rights firebrand who once
joined the plaintiffs in the school desegrega-
tion suit and supported two other discrimi-
nation suits against the city's fire and police
force.

“Very often with age comes wisdom—
you're more prudent how you express
things," said Crangle, ‘'You put things in
more perspective and focus than you did
when you first started out.”

Crangle said he greatly admires Arthur for
standing up against Griffin.

‘*‘He was one of the towering strengths of
the Democratic Party in City Hall,” he said.
“‘He did not get intimidated; he didn't in any
way yield. And many times it was very lone-
&

Coppola said that was when Arthur's “pro-
fessionalism'' shined brightest.

“There were moments when George was
the acting mayor in some of the tougher
years when Jimmy Griffin was really playing
hardball,” Coppola said. ‘‘And George never
took advantage of the sitnation, especially
when the mayor was out of town."

The former mayor was asked Sunday for
his comment on Arthur's decision to retire.

“I wish him luck,"” Griffin said. "I wish
him and his family the best."

THE MOSCOW SUMMIT

Mr. PELL. Madam President, today
President Clinton is joining President
Mitterrand, Prime Minister Major,
Chancellor Kohl, and President Yeltsin
in Moscow to commemorate the 50th
anniversary of the end of World War II.
That is as it should be. Together, after
all, the United States, France, Britain,
and the Soviet Union rid the world of
the Nazi menace.

The anniversary of Allied triumph
over the Nazis carries great signifi-
cance for us all. For the Russian peo-
ple, who lost more than 20 million of
their fellow citizens during the war,
this commemoration is particularly
meaningful.

Now that the cold war is over, the al-
lies have the opportunity to stand to-
gether again—this time to build a new
Europe—democratic, whole, and free.
The gathering of the five leaders in
Moscow today should be seen as a com-
mitment to that goal.

We have an enormous stake in Rus-
sia. United States engagement with
Russia since the breakup of the Soviet
Union has yielded significant results—
particularly with regard to the reduc-
tion of weapons of mass destruction
and the withdrawal of Russian troops
from Europe. It is in the U.S. national
interest to see that this process pro-
ceeds. Russian reformers offer the best
prospect for continued progress on the
issues that really count for the United
States. Accordingly, we should be
doing what we can to bolster Russia’s
democrats.

President Clinton has come under
fire for going to Moscow at a time
when Russia is pursuing some policies
to which the United States is opposed.
I believe this criticism is short-sighted
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and for the most part, politically moti-
vated. Some of the same people who
are criticizing the President for going
to Moscow are also demanding that the
administration deliver a tough message
to Moscow about its behavior in
Chechnya, its proposed sale of a nu-
clear reactor to Iran, and its views
about NATO expansion. What better
way to deliver the message than to go
to Moscow and do it personally?

By going to Moscow, President Clin-
ton is demonstrating to Russian lead-
ers the benefits of continued engage-
ment with the West. If he had decided
to cancel his trip, President Clinton
would be missing an opportunity to tell
President Yeltsin and other Russian
leaders—face to face—where he be-
lieves Russian policy is on the wrong
track.

That being said, we should not have
any illusions about our ability to
change Russian policy overnight. We
must be realistic. Russian leaders, like
their counterparts worldwide are polit-
ical creatures. With parliamentary
elections looming at the end of this
year, and Presidential elections sched-
uled for 1996, few Russian politicians
want to be perceived as buckling to
Western pressure. Russian nationalists,
whose influence is regrettably on the
rise, would be quick to brand them
traitors.

It is therefore highly unlikely that
President Clinton will return to Wash-
ington with a long list of Russian con-
cessions. Those who are demanding—or
even predicting—that he will do so are
setting up the administration for fail-
ure. We can and should expect, how-
ever, President Clinton to discuss our
differences candidly and construc-
tively, and to lay the ground work for
United States-Russian accommodation
on key issues like arms control, the
Iran nuclear deal, Chechnya, and Euro-
pean security.

The hallmark of a successful summit
is not to solve all of the world's prob-
lems or even to resolve all of the bilat-
eral issues between two countries.
President Clinton's trip to Moscow is
part of an ongoing process between
Russia and the United States. We
should be realistic about our expecta-
tions.

TRIBUTE TO DR. WAYNE TEAGUE,
FORMER ALABAMA SUPER-
INTENDENT OF EDUCATION

Mr. HEFLIN. Madam President, Dr.
Wayne Teague served as Alabama’s Su-
perintendent of Education for almost
20 years, from October 1975 through
March 31 of this year. During his ten-
ure as Alabama’s top educator, public
education in Alabama has prospered.
His many years of public service are a
hallmark of exceptional commitment
and dedication to public education and
to the children of Alabama.

There has been a great deal of
progress in Alabama education since
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Wayne Teague took over as super-
intendent in 1975. His many contribu-
tions have made tremendous improve-
ments in the State’s public school sys-
tem. His many successes and vast
knowledge were once recognized by the
British Council of Great Britain, when
he was one of only three chief State
school officers invited to participate in
the American Education Policy-Mak-
ers’ Study Trip to Northern Ireland in
1990.

Of Dr. Teauge’s many wonderful per-
sonal attributes, the one that probably
served him best while he was super-
intendent was his unique leadership
style. He was able to master the art of
cooperation with a myriad of groups
for the benefit of the public schools.
Government officials, parents, teach-
ers, students, administrators, and busi-
ness, civic, and educational leaders all
gained admiration and respect for him
over the course of his career as they
observed his many accomplishments
for Alabama’s school children and for
education overall.

Wayne Teague received his bach-
elor's, master's, and doctoral degrees
all from Auburn University. Prior to
becoming State superintendent, he was
a local superintendent, college profes-
sor, principal, and teacher. Since then,
he has become widely known through-
out the State and country not only as
a superb superintendent, but also as an
authority on State and Federal legisla-
tive relations, a civic and community
activist, a public speaker, and author.
He has participated in several inter-
national activities and received numer-
ous honors and awards for his service
in education.

Dr. Wayne Teague certainly emerged
as one of the giants of education while
he was superintendent. He possesses all
the skills, experience, and professional
attitudes that make an outstanding
leader. As much as he will be missed, I
salute and congratulate him for a job
well done, and offer my best wishes for
his long, healthy, and fulfilling retire-
ment.

AID

Mr. THOMAS. Madam President, I
rise this morning as a member of the
Senate Foreign Relations Committee
to discuss the content of a recent inter-
office electronic memo from Sally
Shelton, the Assistant Administrator
for the Bureau of Global Programs, Bill
Support and Research at the Agency
for International Development [AID]
regarding congressional plans to merge
AID into the State Department and to
cut the somewhat bloated foreign as-
sistance budget. For the benefit of my
colleagues who may not have seen the
memo, dated May 3, let me quote it
here:

The Administrator spoke to InterAction
yesterday * * *, The Administrator would
prefer that InterAction stay out of the merg-
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er issue and there is indeed no consensus on
their Board as to what position to take. But
some want to be involved—the Adminis-
trator reminded us of Dean Acheson's com-
ment “Don't just do something, sit there!"

Tony Lake is addressing InterAction to-
morrow—he is pushing the phrase “‘backdoor
isolationist’ to tar the anti-150 account Con-
gressmen with * * * Shalikashvili and Wm.
Perry had a good mtg with the Speaker on
the 150 account * * * though the news from
the Senate is not so good * * * Sen. Domen-
ici is pushing for bigger cuts than had been
anticipated earlier.

Jill Buckly reports that the Senate For.
Rels. Comm. staff was relatively uncoopera-
tive in discussions yesterday and somewhat
surprisingly the HIRC [House International
Relations Committee] staff was cooperative,
The strategy is ‘‘delay, postpone, obfuscate,
derail”—if we derail, we can kill the merger.
Larry Byrne met with Sen. Robb and got his
support on the merger though Robb is not
committed, yet, to defend the 150 account
budget levels. Official word is we don’t care
if there is a State authorization bill this

ear.

g Larry B. announces that we are 62 percent
through this fiscal year and we have 38 per-
cent of the dollar volume of procurement ac-
tions completed; we need to do $1.9 billion in
the next 5 months * * *, There are large
pockets of money in the field and about $570
million in Global and ENI each. So let's get
moving * * *. Jim Bond called Larry
Byrne * * * then yelled at him about our ob-
ligation rate, said it imperils our ability to
argue we need more money * * *,

Madam President, I am incensed by
this memo and by the mind-set it
manifests at AID. It seems clear to me
that instead of looking for ways to
work with Members of Congress to
streamline its operations, cut waste
and bloating, and accept the same kind
of downsizing that the American people
expect of every other agency of the
Federal Government, AID has taken on
as its first priority saving its own skin.

There is nothing back-door isolation-
ist about a desire to down-size AID and
get rid of functions it carries out which
are duplicative of those carried out by
other agencies; it's a move that Sec-
retary of State Christopher himself
supported until recently overruled by
the Vice President. At a time when we
don't have enough money to take care
of our own citizens and are con-
sequently forced to rethink the funding
levels in our domestic budget, to argue
that we can’'t make similarly difficult
cuts in our foreign aid budget is both
disingenuous and unrealistic.

While I am certainly not in favor of
a full-scale gutting of foreign aid, there
is no bureaucracy in this Government
that in my estimation couldn’t stand a
healthy cut in its budget—AID among
them. For those who might doubt that
assertion, the following information is
instructive. AID has requested $16 mil-
lion in aid to Jordan so that it could
“‘attract more tourists to come to Jor-
dan, enjoy their experience, and rec-
ommend Jordan to others.” AID wants
to pay $528,000 to Vietnamese contrac-
tors who were not paid as a result of
the Vietnam War, while at the same
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time hundreds of American contractors
remain unpaid. AID has proposed giv-
ing the AFL-CIO $56 million to make
home improvement loans to San-
danista labor union members in Nica-
ragua. AID has proposed giving $900,000
to the lobbying firm TransAfrica to de-
velop linkages with South Africa. The
grant would enable TransAfrica to buy
a TV, VCR, camcorder and computers
for its Washington, DC, lobbying office.
These proposals are just some of the
highly questionable ways in which AID
allocates its funds.

While speaking about funding, let me
note that I am outraged by the sugges-
tion in the memo that as the fiscal
year draws to a close and AID has only
‘38 percent of the dollar volume of pro-
curement actions completed,” that em-
ployees would be encouraged to get out
there and spend, spend, spend so that
their ability to argue we need more
money is not imperiled. Statements
such as that are a perfect example of
bureaucratic thinking run amok, and
illustrate to me precisely why their
budget is in need of some substantial
trimming.

Madam President, policy statements
coming from AID which note that they
intend to work to delay and derail the
legitimate work of this Congress for
their own selfish needs strike me—and,
I am sure, other Members—as blatantly
improper. As a result of this memo,
you can be sure that I will view any-
thing AID has to say on reorganization
or budget matters in the next few
weeks with a very jaundiced eye, to put
it very mildly.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

R —

EXECUTIVE SESSION

NOMINATION OF JOHN M. DEUTCH,
OF MASSACHUSETTS, TO BE DI-
RECTOR OF THE CENTRAL IN-
TELLIGENCE AGENCY

The PRESIDING OFFICER. Under
the previous order, the Senate will go
into executive session to consider the
nomination of John Deutch to be Di-
rector of the Central Intelligence
Agency, which the clerk will report.

The legislative clerk read as follows:

John M. Deutch, of Massachusetts, to be
Director of the Central Intelligence Agency.
NOMINATION OF JOHN DEUTCH TO BE DIRECTOR

OF CENTRAL INTELLIGENCE

Mr. LEVIN. Madam President, it is
with enthusiasm that I will vote today
to confirm the President's nomination
of John Deutch to one of our country’s
most important and difficult jobs, Di-
rector of Central Intelligence.

As a member of the Senate Armed
Services Committee, I have worked
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closely with John Deutch in both his
present position as Deputy Secretary
of Defense and in his prior capacity as
Under Secretary of Defense for Acquisi-
tion and Technology. I have had the
opportunity to admire his competence
as a manager and his broad knowledge
on and accomplishments in national se-
curity matters.

Secretary Deutch has firsthand expe-
rience in improving our national secu-
rity institutions. He successfully led
the Pentagon’s effort to reform its ac-
quisition process, a long overdue and
badly needed initiative. He also took
the lead on the controversial C-17 air-
craft negotiations and produced a good
solution. In short, he has taken some
of the thorniest problems in our largest
national security institution and pro-
duced positive and cost-effective re-
sults.

The U.S. intelligence community is
at a critical crossroads as it responds
to a host of new and demanding chal-
lenges. With the end of the cold war,
the need for reliable intelligence for
the President and the Nation’s
decisionmakers has not vanished, but
it has changed. We have seen a dra-
matic shift in the nature of the threats
to U.8. national security. We have seen
a sharp rise in the number and inten-
sity of regional conflicts including the
Persian Gulf, Bosnia, Somalia, and
Haiti. We have also seen the need to
broaden the cope of our intelligence ef-
forts to include work on emerging chal-
lenges in interdiction of the inter-
national drug trade, anti-terrorism,
nonproliferation and in support of gov-
ernment decisionmaking in economics
and trade.

At the same time, the intelligence
community faces a number of internal
challenges. The community should not,
has not, and will not be spared the
budget cuts and downsizing facing all
of the Federal Government. And, the
intelligence community must work
very hard to recover from the shocks of
the Ames case and the current con-
troversy over events in Gnatemala.

The President could have named no
more qualified nominee to grapple with
these challenges. John Deutch's vast
knowledge and experience, his track
record in government, will assure that
he will do so with the full confidence of
those who work within the intelligence
community and those in the Congress
responsible for oversight. While I have
not agreed with him on every issue, I
admire and respect his considerable
abilities and the forthright manner in
which he engages debate.

I am very pleased today to join in
what I hope and expect will be the
unanimous confirmation of the nomi-
nation of John Deutch to be the next
Director of Central Intelligence.

Mr. KEMPTHORNE. Madam Presi-
dent, it is with great pleasure that I
support John Deutch's nomination to
serve as the Director of Central Intel-
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ligence. During Dr. Deutch’s service at
the Department of Defense, including
his service as the Deputy Secretary of
Defense, John Deutch has been a
thoughtful, decisive, and professional
public servant.

Over the last 2 years, I have worked
with John Deutch on a number of im-
portant, complicated, and diverse is-
sues. In every instance, Dr. Deutch was
extremely knowledgeable about the
issue, he demonstrated diligent follow-
up, and he never deviated from his
commitment to serve the national in-
terest. I have appreciated working with
John Deutch and he will be missed at
the Department of Defense.

John Deutch will be an excellent Di-
rector of Central Intelligence. This is a
crucial time for the U.8. intelligence
community as it tries to adapt to the
post-cold-war era. I have every con-
fidence that John Deutch will lead the
Central Intelligence Agency forward in
the 21st century.,

Madam President, I look forward to
casting my vote in support of John
Deutch's nomination to serve as the
next Director of Central Intelligence.

Ms. MOSELEY-BRAUN. Madam
President, I am proud to support Presi-
dent Clinton’s nominee, John M.
Deutch, as Director of Central Intel-
ligence. This is a difficult time for the
CIA, but John Deutch brings consider-
able skills and experience to the posi-
tion, and I have every confidence that
he will make a difference at the CIA.

Mr. Deutch has an impressive aca-
demic background. He has been a dis-
tinguished professor at the Massachu-
setts Institute of Technology. He was
chair of the department of chemistry
there. As a teacher and a scientist, Mr.
Deutch understands the technical de-
tails of the newest emerging intel-
ligence technology, and he also has the
remarkable ability to explain this
technology in plain English, so that
nonscientists understand.

Mr. Deutch has also served with dis-
tinction in Government. He worked at
the Department of Energy, as Under
Secretary of Energy Technology. In
recognition of his contributions in that
position, he was honored with the Sec-
retary’s Distinguished Service Medal
and the Department’'s Distinguished
Service Medal. More recently, he
served at the Department of Defense as
Under Secretary of Acquisition and
Technology. And he leaves DOD as the
distinguished Deputy Secretary of De-
fense.

Mr. Deutch will have to draw from
this extraordinary experience to ad-
dress a number of concerns at the
Central Intelligence Agency. His re-
sponsibility is great. The CIA has been
faced with a number of scandals of its
own making. The Aldrich Ames spy
case compromised U.S. intelligence
gathering overseas. For years, the CIA
was unable to detect his treachery, and
more recently, the CIA appeared un-
willing to appropriately discipline his
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superiors. This is unacceptable. I am
confident that Mr. Deutch will address
the flaws in the internal administra-
tion of the CIA which allowed Ames to
flourish in the system undetected. He
has pledged that in the future, anyone
in a position of supervision over an
agent who is spying on the United
States, and does not take forceful ac-
tion, will be fired.

Mr. Deutch's nomination also comes
at a time when very serious questions
have been raised about CIA operations
in Guatemala. It has become clear
through public hearings in recent
weeks that a paid CIA informant in the
Guatemalan military was involved in
horrendous human rights abuses
against Guatemalan people, and par-
ticipated in the torture and death of an
American citizen, and a Guatemalan
who was married to an American citi-
zen. Further, when this information be-
came known to CIA officials, it was not
properly reported to the House or Sen-
ate Intelligence Committees. The Unit-
ed States must stand for democracy
and the protection of human rights
abroad. I am deeply offended, as are
many Americans, to learn of a rela-
tionship between the CIA and this Gua-
temalan colonel.

These and other scandals have
plagued the CIA. Morale is low. John
Deutch is clearly needed at this time
to revitalize the CIA. With the end of
the cold war, America’s intelligence
needs have changed. But they have not
diminished. Our intelligence commu-
nity is staffed with brave men and
women who take risks every day to as-
sist our policymakers by providing the
best intelligence in the world. We must
restore the confidence of the American
people in these men and women, and in
our intelligence gathering capabilities.
John Deutch is a man of real quality.
He is fully capable of meeting the chal-
lenges that lie before him.

(At the request of Mr. DoOLE, the fol-

lowing statement was ordered to be
printed in the RECORD.)
e Mr. WARNER. Madam President, I
would like to express my strong sup-
port for the nomination of John
Deutch to serve as Director of Central
Intelligence.

I have had the privilege of working
with Secretary Deutch since 1993 in his
various capacities in the Department
of Defense, first as Under Secretary of
Defense for Acquisition and Tech-
nology, and most recently as Deputy
Secretary of Defense. 3

Secretary Deutch has served his Na-
tion well in these assignments, and I
am pleased that he will be bringing his
considerable expertise to the Nation’s
intelligence community.

This is a time of great challenge for
the various elements of the intel-
ligence community and, in particular,
for the Central Intelligence Agency. As
it continues the process of adapting to
the intelligence challenges of the post-
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cold-war world, the CIA has been
rocked recently by a number of prob-
lems—from the Aldrich Ames spy scan-
dal to the recent revelations of possible
problems with CIA activities in Guate-
mala. I am concerned about the well-
being of this agency, and the morale of
the fine intelligence professionals who
serve our country—at great personal
risk—at the CIA. The work of the CIA,
and the many other agencies of the in-
telligence community, remains vital to
the security of our great Nation. We
should not lose sight of this basic fact
as we contemplate reforms.

I am pleased that Secretary Deutch
will be taking over stewardship of the
intelligence community at this critical
time. I was encouraged by Secretary
Deutch’s testimony at his confirmation
hearing regarding the changes that he
believes should be made at the CIA. I
wish him well as he undertakes a dif-
ficult task which is so important to the
future well-being of this Nation.e

Mr. KYL. Madam President, I rise to
support the nomination of Deputy Sec-
retary of Defense John Deutch to be
the Director of Central Intelligence. I
have had the opportunity to meet with
Secretary Deutch on a number of occa-
sions to discuss defense and intel-
ligence issues and am impressed with
his ability in both of these critical
areas.

As the President's new senior advisor
on intelligence, John Deutch will have
the responsibility of placing before the
Congress a vision for the intelligence
profession that embodies the lessons
learned from the cold war and lessons
from recent unfortunate mistakes
within the agency. He will also be re-
quired to steadfastly guard against the
politicization of the intelligence mis-
sion by government officials who would
use intelligence resources for other
ends, at the expense of the core pro-
grams. My impression of John Deutch
is that he is well prepared to meet
these challenges.

I believe John Deutch will be some-
one who is prepared to think seriously
about the place and purpose of intel-
ligence in a democracy, both as he ful-
fills his responsibilities as a senior
Government official and as he lays the
President’s plans and programs before
the Congress. In short, Madam Presi-
dent, I believe John Deutch will be a
fine Director of Central Intelligence
and have every confidence in his abil-
ity to lead the intelligence community
into the 21st century. I wholeheartedly
support his nomination.

Mr. SANTORUM. Madam President, I
ask for the yeas and nays on the nomi-
nation.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is, Will the Senate advise and
consent to the nomination of John M.

12065

Deutch, of Massachusetts, to be the Di-
rector of the Central Intelligence
Agency? On this question, the yeas and
nays have been ordered.

The clerk will call the roll.

Mr. LOTT. I announce that the Sen-
ator from Virginia [Mr. WARNER] is
necessarily absent.

Mr. FORD. I announce that the Sen-
ator from New York [Mr. MOYNIHAN] is
necessarily absent.

I further announce that, if present
and voting, the Senator from New York
[Mr. MOYNIHAN] would vote ‘‘yea.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 98,
nays 0, as follows:

[Rollcall Vote No. 155 Ex.]

YEAS—98

Abraham Feingold Lott
Akaka Felnstein Lugar
Ashcroft Ford Mack
Baucus Frist McCain
Bennett Glenn McConnell
Biden Gorton Mikulskl
Bingaman Graham Moseley-Braun
Bond Gramm Murkowski
Boxer Grams Murray
Bradley Grassley Nickles
Breaux Gregg Nunn
Brown Harkin Packwood
Bryan Hatch Pell
Bumpers Hatfield Pressler
Burns Heflin Pryor
Byrd Helms Reld
Campbell Hollings Robb
Chafee Hutchison Rockefeller
Coats Inhofe Roth
Cochran Inouye Santorum
Cohen Jeffords Sarbanes
Conrad Johnston Shelby
Coverdell Kassebaum Simon
Craig Kempthorne Simpson
D'Amato Kennedy Smith
Daschle Kerrey Snowe
DeWine Kerry Bpectar
Dodd Kohl Stevens
Dole Kyl Thomas
D Lau ' Thomp
Dorgan Leahy Thurmond
Exon Levin Wellstone
Faircloth Lieberman

NOT VOTING—2
Moynihan Warner

So the nomination was confirmed.

Mr. DOLE. Madam President, this
matter has been cleared with the
Democratic leader. I ask unanimous
consent that the motion to reconsider
the vote by which the Deutch nomina-
tion was confirmed be tabled and that
the President be immediately notified
of the Senate’s action.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LEGISLATIVE SESSION
The PRESIDING OFFICER. The Sen-
ate will now return to legislative ses-

sion and resume consideration of H.R.
956.

COMMONSENSE PRODUCT LIABIL-
ITY AND LEGAL REFORM ACT

The PRESIDING OFFICER. The
clerk will report.
The legislative clerk read as follows:
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A bill (H.R. 956) to establish legal stand-
ards and procedures for product liability 1liti-
gation, and for other purposes,

The Senate resumed consideration of
the bill.

Pending:

Gorton amendment No. 596, in the nature
of a substitute.

Coverdell-Dole amendment No. 6% (to
amendment No. 596), in the nature of a sub-
stitute.

Gorton-Rockefeller modified amendment
No. 709 (to amendment No. 690), in the nature
of a substitute.

Ms. MOSELEY-BRAUN. Madam
President, as I stated at the outset of
debate on this bill, I believe it makes
sense to have some basic, national
product liability standards that apply
across the board. In 1995, products
manufactured in Illinois are no longer
shipped down the street; instead, they
are shipped throughout the 50 States,
and beyond. The Constitution of the
United States, in article 1, section 8,
grants Congress the power to regulate
interstate commerce. Where our prod-
uct liability system acts as a disincen-
tive to the manufacture and sale of
goods in interstate commerce, Con-
gress has not only a right, but a duty,
to reform that system. I believe the
Product Liability Fairness Act, while
not perfect, is a good step in the reform
process, and I am proud to cast my
vote in favor of this bill.

I would like to add how pleased I am
that, during the past weeks, the Senate
very carefully considered and debated
each and every amendment that was
offered to this bill. I am particularly
pleased by the compromise amendment
that will soon be offered as a substitute
amendment. I believe that the amend-
ment significantly improves the com-
mittee reported bill, and I know that it
would not have been possible without
the vigorous debate that surrounded
this legislation.

I strongly support the changes being
made to the punitive damages section
of the bill Rockefeller-Gorton sub-
stitute. While the original bill linked
the calculation of punitive awards to
economic damages, the amended bill
instead links punitives to compen-
satory damages, a standard that is
much fairer to low-income workers,
women who don't work outside the
home, children and the elderly, who
may not have a great deal of economic
damages. I have no objection to mak-
ing punitive damages proportionate to
the harm caused by the product, the
goal that the punitive damage limita-
tion is intended to accomplish. That
harm should not, however, be limited
to out of pocket costs or lost wages.
Noneconomic damages can often be dif-
ficult to calculate, but that does not
make them any less real.

Indeed, these compensate individuals
for the things that they value most—
the ability to have children, the ability
to have your spouse or child alive to
share in your life, the ability to look in
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the mirror without seeing a perma-
nently disfigured face. As a notion of
fundamental fairness, any congres-
sional attempts to create a punitive
damage standard should include both
economic and noneconomic damages in
its formula, as the Rockefeller-Gorton
substitute now does.

In addition, the amended bill con-
tains a provision that will allow a
judge to increase the amount of a puni-
tive damage award, if an increased
award is necessary to either adequately
punish a defendant for its past conduct,
or to adequately deter a defendant
from engaging in such conduct in the
future. I know there have been con-
cerns raised during the course of this
debate that, in some cases, punitive
damages awarded pursuant to the for-
mula will not be sufficient to either
punish or deter. I believe this judge
additur provision addresses these con-
cerns, and I want to thank Senators
ROCKEFELLER and GORTON for their
willingness to add this provision to
their legislation. In my opinion, it
makes a good bill even better, and it
demonstrates their willingness to re-
spond to the concerns of those of us “‘in
the middle.”

Madam President, last year I stood
on the Senate floor, after the Senate
failed to invoke cloture on the Product
Liability Fairness Act, and stated my
desire not to filibuster this bill again.
What I wanted to do was debate what
alterations the Federal Government
should make in the area of product li-
ability law, and to act on a narrow,
moderate product liability bill. I am
pleased to have a chance to act on such
a bill today.

But reporting a bill out of the Senate
is only half of the battle; I also want to
see this legislation enacted into law. I
believe that can happen, as long as a
House-Senate conference committee
keeps the bill limited to the subject of
product liability, and rejects the draco-
nian, anticonsumer provisions included
in legislation which passed the House
of Representatives. The votes in the
Senate during the past 2 weeks should
send a strong signal to the House that
the U.S. Senate does not intend to re-
strict the ability of ordinary citizens
to access the courts, under the guise of
civil justice reform.

If our colleagues in the House of Rep-
resentatives truly want a product li-
ability reform bill, I have no doubt
that we can obtain one. Our votes in
the Senate spell out very clearly what
will and will not be acceptable to this
body, and I urge my House colleagues
to consider those votes very carefully.
For despite my desire to enact a prod-
uct liability reform bill, nothing has
changed about my underlying commit-
ment to equal justice under law. I re-
main just as opposed to loser-pays pro-
visions, caps on noneconomic damages,
or changes that would restrict the
right of individuals to bring suit for
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civil rights violations, employment
discrimination, and sexual harassment,
among other issues, as I have been in
the past, and I will be compelled to op-
pose any legislation that returns from
a conference including these provi-
sions.

Madam President, in closing, I would
like to commend Senators ROCKE-
FELLER and GORTON for all of their hard
work to enact a product liability re-
form bill, not only this year, but in
past Congresses as well. They are to be
commended for championing an issue
that needs to be addressed, and for
doing so in a way that is balanced and
fair. During the past 3 weeks, they
have demonstrated a willingness to lis-
ten and resolve the concerns raised by
myself and other Senators, and have
taken steps to improve this legislation.
I commend them for their leadership,
and I am pleased to vote with them
today.

CLOTURE MOTION

The PRESIDING OFFICER. Under
the previous order, the cloture motion
having been presented under rule XXII,
the Chair directs the clerk to read the
motion.

The legislative clerk read as follows:

CLOTURE MOTION

We the undersigned Senators in accordance
with the provisions of rule XXII of the
Standing Rules of the Senate do hereby
move to bring to a close debate on the pend-
ing substitute amendment to H.R. 956, the
Product Liability bill.

Slade Gorton, Dan Coats, Richard G.
Lugar, John Ashcroft, Rod Grams, Kay
Bailey Hutchison, Judd Gregg, Strom
Thurmond, Trent Lott, Rick
Santorum, Larry E. Craig, Bob Smith,
Don Nickles, R.F. Bennett, John
McCain, Connie Mack.

VOTE

The PRESIDING OFFICER. The
question is, Is it the sense of the Sen-
ate that debate on the Coverdell-Dole
amendment, No. 690, to H.R. 956, the
product liability bill, shall be brought
to a close?

The yeas and nays are required.

The clerk will call the roll.

The bill clerk called the roll.

Mr. LOTT. I announce that the Sen-
ator from Virginia [Mr. WARNER] is
necessarily absent.

Mr. FORD. I announce that the Sen-
ator from New York [Mr. MOYNIHAN] is
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber
who desire to vote?

The yeas and nays resulted—yeas 60,
nays 38, as follows:

[Rollcall Vote No. 156 Leg.]

YEAS—60
Abraham Bond Campbell
Ashcroft Brown Chafee
Bennett Burns Coats
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Cochran Hatch Mikulski
Coverdell Hatfield Moseley-Braun
Craig Helms Murkowski
DeWine Hutchison Nickles
Dodd Inhofe Nunn
Dole Jeffords Pell
D fel Joh Pressler
Dorgan Kassebaum Pryor
Exon Kempthorne Robb
Faircloth Kohl Rockefeller
Feinstein Kyl Santorum
Frist Lieberman Smith
Gorton Lott Snowe
Gramm Lugar Stevens
Grams Mack Thomas
Grassley MecCaln Thompson
Gregg McConnell Thurmond
NAYS—38
Akaka Daschle Leahy
Baucus Feingold Levin
Biden Ford Murray
Bingaman Glenn Packwood
Boxer Graham Reid
Bradley Harkin Roth
Breaux Heflin Sarbanes
Bryan Hollings Shelby
Bumpers Inouye Simon
Byrd Kennedy Simpseon
Cohen Kerrey Specter
Conrad Kerry Wellstone
D'Amato Lautenberg
NOT VOTING—2
Warner Moynihan
The PRESIDING OFFICER (Mr.

INHOFE). Are there any Senators who
wish to change their vote? If there are
no other Senators desiring to vote, on
this vote, the yeas are 60, the nays are
38. Three-fifths of the Senators duly
chosen and sworn, having voted in the
affirmative, the motion is agreed to.

REGARDING THE VISIT BY PRESI-
DENT LEE TENG-HUI OF THE RE-
PUBLIC OF CHINA ON TAIWAN TO
THE UNITED STATES

Mr. MURKOWSKI. I ask unanimous
consent that the Senate now turn to
the consideration of Calendar No. 103,
House Concurrent Resolution 53, rel-
ative to the visit by the President of
China on Taiwan, and that no amend-
ments be in order to the resolution or
the preamble.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

The clerk will report the resolution
by title.

The assistant legislative clerk read
as follows:

A concurrent resolution (H. Con. Res. 53)
expressing the sense of the Congress regard-
ing a private visit by President Lee Teng-hui
of the Republic of China on Taiwan to the
United States.

The Senate proceeded to consider the
resolution.

Mr. MURKOWSKI. I thank the Chair.

Mr. President, I rise to speak in favor
of House Concurrent Resolution 53,
which is a concurrent resolution ex-
pressing the sense of the Congress that
the President of the Republic of China
on Taiwan, Lee Teng-hui, be allowed to
visit the United States. House Concur-
rent Resolution 53 is almost identical
to my concurrent resolution, Senate
Concurrent Resolution 9, which has 52
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bipartisan cosponsors, including both
the majority and minority leaders, for
which I am most grateful. I ask unani-
mous consent the names of the cospon-
sors of Senate Concurrent Resolution 9
be printed in the RECORD.

There being no objection, the list was
ordered to be printed in the RECORD, as
follows:

COSPONSORS OF SENATE CONCURRENT
RESOLUTION 9

Abraham (R-MI)

Akaka (D-HI)

Ashcroft (R-MO)

Bond (R-MO)

Brown (R-CO)

Burns (R-MT)

Campbell (R-CO)

Chafee (R-RI)

Coats (R-IN)

Cochran (R-MS)

Cohen (R-ME)

Conrad (D-ND)

Coverdell (R-GA)

Craig (R-ID)

D’'Amato (R-NY)

Daschle (D-SD)

DeWine (R-OH)

Dole (R-KS)

Dorgan (D-ND)

Faircloth (R-NC)

Feingold (D-WI)

Gorton (R-WA)

Grams (R-MN)

Grassley {R-1A)

Gregg (R-NH)

Hatch (R-UT)

Hatfield (R-OR)

Helms (R-NC)

Hutchison (R-TX)

Inouye (D-HI)

Jeffords (R-VT)

Kassebaum (R-KS)

Kempthorne (R-ID)

Kyl (R-AZ)

Lieberman (D-CT)

Lugar (R-IN)

Mack (R-FL)

McCain (R-AZ)

McConnell (R-KY)

Nickles (R-OK)

Pell (R-RI)

Robb (D-VA)

Rockefeller (D-WV)

Roth, William (R-DE)

Simon (D-IL)

Simpson (R-WY)

Smith (R-NH)

Snowe (R-ME)

Specter (R-PA)

Thomas (R-WY)

Thompson (R-TN)

Thurmond (R-8C)

Warner (R-VA)

Mr. MURKOWSKI. Mr. President,
Senate Concurrent Resolution 9 was
unanimously reported out of the Sen-
ate Foreign Relations Committee in
March of this year. That resolution
specifically calls on President Clinton
to allow President Lee Teng-hui to
come to the United States on a private
visit, and I wish to emphasize private.
House Concurrent Resolution 53 was
submitted in the House by Congress-
men LANTOS, SOLOMON, and
TORRICELLI, and adopted by the House
by a rollcall vote of 396 to zero last
week.

Mr. President, the question is,
Should we let the People’s Republic of
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China dictate who can visit the United
States? The current State Department
policy of claiming that allowing Presi-
dent Lee to visit would upset relations
with the People's Republic of China of-
ficials personally is offensive to this
Senator.

Taiwan is a friend. They have made
great strides toward American goals—
ending martial law, holding free and
fair elections, allowing a vocal press,
and steadily improving human rights.

Taiwan is friendly, democratic, and
prosperous. Taiwan is the 6th largest
trading partner of the United States,
and the world's 13th largest. The Tai-
wanese buy twice as much from the
United States as from the People's Re-
public of China. Taiwan has the largest
foreign reserves and contributes sub-
stantially to international causes.

Unfortunately, the United States
continues to give the cold shoulder to
the leader of Taiwan. You will recall
last May, we were embarrassed when
the State Department refused an over-

-night vigit for President Lee, who was

in transit from Taiwan to Central
America. His aircraft had to stop for
refueling in Hawaii and he would have
preferred to stay overnight before con-
tinuing on. Unfortunately, the State
Department continues to indicate that
the administration will not look favor-
ably on a request for a private visit.

Mr. President, Taiwan and the Peo-
ple’s Republic of China are making sig-
nificant progress in relations between
the two of them. I call my colleagues’
attention to the existence of an organi-
zation known as the Association for
Relations Across the Taiwan Straits.
That organization operates in Beijing.
The counter to that is the Mainland
Affairs Council in Taiwan. These two
groups get together regularly. They
talk about everything conceivable ex-
cept the political differences between
the two countries. That conversation
includes such things as hijacking; it
also includes such things as eliminat-
ing the necessity of goods from Taiwan
having to go through Hong Kong before
they can come into the People’s Repub-
lic of China. They are addressing now
the direct shipment of goods from Tai-
wan to the mainland of China.

So here we have evidence that there
is this dialog based on trade and com-
merce, but still the United States is
afraid to take steps to encourage our
trade and commerce with Taiwan be-
cause of the objections from the Peo-
ple’s Republic of China.

Now, we know that the People's Re-
public of China will object to a visit by
President Lee because the People’s Re-
public of China complains loudly about
many United States initiatives such as
United States pressure at the United
Nations with regard to China’s human
rights practices, criteria for China's
World Trade Organization membership,
and anything we do to help Taiwan.
But in the end, the People’s Republic of
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China Government makes a calculation
about when to risk its access to the
United States and our market. And I
think we should make the same cal-
culation.

The precedent does exist, my col-
leagues, for a visit by President Lee.
The administration has welcomed
other unofficial leaders to the United
States—the Dalai Lama called on Vice
President GORE, over the People's Re-
public of China’s objections, I might
add. Yasser Arafat came to a White
House ceremony. Gerry Adams has
been granted numerous visits over
Britain's objections.

In these cases, the administration I
think has made the correct choice to
allow visits to advance American goals,
and President Lee’s visit would do the
same thing. The USA-ROC Economic
Council Conference is going to be held
in Anchorage, AK, in September. Visit-
ing Alaska would not be a political
statement, by any means. We consider
ourselves, as my Alaskan colleague
Senator STEVENS often remarks, al-
most another country. President Lee's
alma mater, Cornell University in New
York, would like him to visit in June
to give a speech. It is completely a pri-
vate matter. It is not a matter of a
state visit.

I have heard suggestions that the
Special Olympics, which will be held in
Connecticut, might extend an invita-
tion to President Lee, as well.

So I would call on my colleagues to
vote to send a strong signal to the ad-
ministration that President Lee should
be allowed to make a private—and I
emphasize ‘‘private’’—vigit. I call on
the administration to change the pol-
icy because it is simply the right thing
to do and it is the right time to do it.

If the administration does not change
the policy based on this resolution, I
think they are going to face binding
legislation that would force the Presi-
dent to allow the visit. The administra-
tion should act before facing such a sit-
uation.

Mr. President, it is my intention to
ask for the yeas and nays on this reso-
lution.

I also ask unanimous consent that
editorials from cities around the coun-
try supporting the Lee visit be printed
in the RECORD.

There being no objection, the edi-
torials were ordered to be printed in
the RECORD, as follows:

[From the Boston Globe, Apr. 17, 1995]
A SNUB FOR TAIWAN'S DEMOCRATS

Taiwan's president, an alumnus of Cornell,
wants to address his alma mater this June.
But a visit to the United States by Lee Teng-
hui is something that will not happen. says
the assistant secretary of state for East
Asian affairs.

This pusillanimous attitude ought to
change, both for reasons of courtesy and as a
sign the United States applauds Lee's work
in moving Taiwan toward full democracy.
The United States has a vital interest in the
sustenance of democratic governments in
Asia.
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At issue is the two-China question, one
that has vexed US policy makers since Mao
Zedong's Communists took over all of China
except the island of Taiwan in 1949. For a
generation, The United States erred in ignor-
ing the Communist reality; it should not
now denigrate the success of Taiwan.

While the mainland was enduring the ex-
cesses of the Cultural Revolution, the people
of Taiwan were laying the groundwork for an
economic boom. As Beijing cracked down on
dissidents, the Nationalists on Taiwan were
opening up their regime. Last December an
opposition leader was elected mayor of Tai-
pei, the capital.

While acknowledging these achievements,
Assistant Secretary of State Winston Lord
said last year that the United States should
do nothing that Beijing would perceive as
lending ‘‘officiality’ to US relations with
Taiwan. This fear of offending Beijing ex-
plains why Lee was denied permission to
visit Cornell last June and why Lord implied
he should not bother to apply for a visa this
year.

When thousands of Taiwanese regularly
come to the United States, it is inconsistent
to prohibit a private visit by Lee. Moreover,
it compounds the insulting treatment he re-
ceived last year when he was denied permis-
sion to spend the night in Honolulu while en
route to Latin America. As an alumnus of an
American university, he has ties to the Unit-
ed States that transcend politics.

Cornell wants Lee to give a speech at re-
union weekend, Lord says Taiwan ‘has
shown that political openness must accom-
pany political reform and that Asians value
freedom as much as other people around the
globe." That message ought to be heard by
university alumni and a billion Chinese.
[From the Providence Sunday Journal, Mar.

19, 1995]
DISHONORABLE DIPLOMACY

Lee Teng-hui came to the United States as
a foreign student and earned his Ph.D. in 1968
from Cornell University, one of the nation's
premier institutions. His thesis was cited as
the year's best dissertation by the American
Association of Agricultural Economics.
After returning home, he had an eventful ca-
reer, topped off in 1990 by being elected presi-
dent of his native land, one of America's old-
est and most loyal Asian allies.

To honor Mr. Lee, Cornell officials have in-
vited him to participate in a three-day alum-
ni reunion at the campus in Ithaca, N.Y., in
June, when he is scheduled to deliver the
school's prestigious Olin Lecture.

A heartwarming story. But there's one big
problem: President Clinton may bar Mr. Lee
from visiting Cornell.

Why? Because Mr. Lee is the president of
Taiwan, and the Clinton administration
fears that the Communist regime of the Chi-
nese mainland will be offended if he is al-
lowed to come to America. It's as simple—
and as outrageous—as that.

Now, we can understand why officials in
Beijing wouldn't want Mr. Lee to visit this
country and receive the honors. They hate
and fear him and what he stands for because
his regime has put the Communists and all
their works to shame, He heads a rival Chi-
nese government that, by following largely
market-oriented policies, has spearheaded
the relatively small (population: 20 million)
island of Taiwan's rise as a major player on
the world’s economic scene. Meanwhile, the
Communists—by following the bizarre
schemes of the “‘Great Helmsman,' the late
Mao Tse-tung—crippled mainland China's
economic development (until, in recent
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years, they finally started to move away
from Marxist follies).

Furthermore, the regime on Taiwan is rap-
idly democratizing itself, allowing the pres-
ence of an active opposition party, which has
won a strong minority of seats in the legisla-
ture. In this regard, it ought to be empha-
sized that Mr. Lee is the freely elected presi-
dent of Taiwan. Whereas the Communists
now ruling in Beijing—while admittedly not
as bad as the mass murderer, Mao Tse-tung—
cling to their dictatorial power: no opposi-
tion parties, no freedom of speech or press,
no free elections. And, of course, no freely
elected presidents.

Which gets us back to Mr, Lee. President
Clinton, a Rhodes Scholar, is a clever fellow.
And he has available to him some very high-
priced legal talent, as well as numerous fig-
ures—in and out of the State Department—
with considerable experience and skill in the
diplomatic arts. President Clinton should be
able to figure out an adroit way to allow Mr.
Lee to make what is essentially a private
visit to Cornell and receive his well-deserved
honors.

If the Communists in Beijing want to fuss
and fume, let them. They may no longer be
our enemies, but they are most assuredly not
yet our friends. Mr. Lee, on the other hand,
represents a brave people who have been our
friends and allies for more than four decades.
If Mr. Clinton bars Mr. Lee from coming
here, he would dishonor not only himself,
which would be his business, but the entire
United States as well, and the American peo-
ple should not stand for that.

[From the Washington Times, Apr. 9, 1995]
UNWELCOME MAT FOR OUR FRIENDS
(By Arnold Beichman)

There is every possibility that President
Lee Teng-hui of Taiwan may one day be al-
lowed to enter the United States just like
Yasser Arafat and Gerry Adams, onetime
terrorists, and other statesmen as distin-
guished as the head of the Palestine Libera-
tion Organization or the leader of Sinn Fein
who have been allowed to do so.

The possibility of a visit by the elected
president of Asia's island democracy has
arisen because the House of Representatives
International Relations Committee has
urged President Clinton to allow Mr. Lee to
enter the United States. Mr. Lee has been in-
vited to attend graduation exercises at his
alma mater, Cornell University.

The House panel didn’t ask President Clin-
ton personally to receive President Lee. How
could it? After all, the appointments sched-
ule of the president of the United States is
controlled by the Politburo of the Chinese
Communist Party, which decides what Chi-
nese the president may or may not receive.
So all the House panel asked Mr. Clinton to
do is to allow President Lee to visit—that's
it, nothing more—just wisit the United
States. If Mr. Clinton turns down that re-
quest will that mean the Chinese Politburo
controls our Immigration and Naturalization
Service, too? Perhaps Mr. Clinton could ask
the Chinese Politburo to do something about
illegal immigration.

It isn’t the first time that the appoint-
ments schedule of the president of the Unit-
ed States was under the control of a foreign
communist power. In 1975, President Ford de-
clined to receive Alexander Solzhenitsyn
since such an act of hospitality and respect
for human rights would have offended the
Soviet Politburo. Or so Secretary of State
Kissinger believed. After his election defeat
in 1976, Mr. Ford confessed that he had erred
in barring the great Russian dissident from
the White House.
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The power of the Chinese Communist Po-
litburo extends not only to which Chinese
can visit the United States but it also deter-
mines who can overnight on our soil. Last
year, Mr. Lee was barred from overnighting
in Honolulu lest such a simple act enrage the
Beijing gerontocrats. However, it's quite all
right to enrage the British government and
Prime Minister John Major in receiving
Gerry Adams and allowing him to engage in
dubious fund raising,

What presidents and their advisers do not
understand is that the reaction of totali-
tarians to American policy depends less on a
given American action than it does on the
party's long-range view. It didn't matter to
Josef Stalin that Adolf Hitler inveighed
against the Soviet Union or communism.
When it suited Stalin’s needs, he signed a
Nazi-Soviet pact in August 1939. And when it
suited Hitler, he attacked the U.8.S.R. de-
spite the Nazi-Soviet Pact. President Nixon
ordered the bombing of North Vietnam while
he was in Moscow. The Soviet Politburo
didn't order Mr. Nixon out of the Soviet
Union to show its displeasure. Moscow nego-
tiated with the United States despite the
bombing of its military ally, North Vietnam.

Whenever it suits Beijing to violate its
agreements with the United States, it will.
Whenever it suits Beijing to lose its temper
with Mr. Clinton, it will—regardless of prot-
estations of past friendship.

For the United States to continue to treat
Taiwan as an outcast nation as it has for a
quarter-century because of the Communist
Politburo is a sign of weakness that will not
be lost on Deng Xiao-ping's successors. After
all, Taiwan's democratic credentials are of
the highest. Its market economy has pro-
pelled Taiwan—remember this is a country
with a population of but 21 million—into the
13th largest trading nation in the world. Tai-
wan enjoys a rule of law. It recognizes prop-
erty rights. There is a legal opposition and a
free press.

If we continue to treat a friendly people, a
friendly government and its chosen rep-
resentatives as nonpersons at a time when
we would like to see a world of democracies
and when to further that course we have
even sent troops overseas, as we did to Haiti,
isn’t it time—at the very least!—to tell the
Beijing totalitarians that the president of
Taiwan can overnight on American soil any-
time he wants to? And, perhaps, even stay
for two nights?

[From the Washington Post, Mar. 31, 1995]
KowToW—THE STATE DEPARTMENT'S BOW TO
BELJING
(By Lorna Hahn)

Lee Teng-hui, president of the Republic of
China on Taiwan, wishes to accept an honor-
ary degree from Cornell University, where he
earned his PhD in agronomy.

Last year, when Cornell made the same
offer, Lee was refused entry into the United
States because Beijing belligerently re-
minded the State Department that granting
a visa to a Taiwanese leader would violate
the principle of ‘‘One China" (Cornell subse-
quently sent an emissary to Taipei for a sub-
stitute ceremony.) This year, on Feb. 9, As-
sistant Secretary of State Winston Lord told
a congressional hearing that our government
“will not reverse the policies of six adminis-
trations of both parties."

It is high time it did. The old policy was
adopted at a time when China and Taiwan
were enemies, Taiwan's government claimed
to represent all of China, and Beijing's lead-
ers would never dream of meeting cordially
with their counterparts from Taipel. Today,
things are very different.
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Upon assuming office in 1988, Lee dropped
all pretense of ever reconquering the main-
land and granted that the Communists do in-
deed control it. Since then, he has eased ten-
sions and promoted cooperation with the
People’s Republic of China through the Lee
Doctrine, the pragmatic, flexible approach
through which he (1) acts independently
without declaring independence, which
would provoke Chinese wrath and perhaps an
invasion; (2) openly recognizes the PRC gov-
ernment and its achlevements and asks that
it reciprocate, and (3) seeks to expand Tai-
wan's role in the world while assuring
Beijing that he is doing so as a fellow Chi-
nese who has their interests at heart as well.

Lee claims to share Beijing's dream of
eventual reunification—provided it is within
a democratic, free-market system. Mean-
while, he wants the PRC—and the world—to
accept the obvious fact that China has since
1949 been a divided country, like Korea, and
that Beijing has never governed or rep-
resented Taiwan's people. Both governments,
he believes, should be represented abroad
while forging ties that could lead to unity.

To this end he has fostered massive invest-
ments in the mainland, promoted extensive
and frequent business, cultural, educational
and other exchanges, and offered to meet
personally with PRC President Jiang Zemin
to discuss further cooperation. His policies
are so well appreciated in Beijing—which
fears the growing strength of Taiwan's pro-
independence movement—that Jiang re-
cently delivered a highly conciliatory speech
to the Taiwanese people in which he sug-
gested that their leaders exchange visits.

If China's leaders are willing to welcome
Taiwan’s president to Beijing, why did their
foreign ministry on March 9, once again
warn that ‘‘we are opposed to Lee Teng-hui
visiting the United States in any form'? Be-
cause Beijing considers the '“Taiwan ques-
tion™ to be an “internal affair" in which, it
claims, the United States would be meddling
if it granted Lee a visa.

But Lee does not wish to come here in
order to discuss the “Taiwan question” or
other political matters, and he does not seek
to meet with any American officials. He sim-
ply wishes to accept an honor from a private
American institution, and perhaps discuss
with fellow Cornell alumni the factors that
have contributed to Taiwan's—and China's—
outstanding economic success.

President Clinton has yet to make the
final decision regarding Lee’s visit. As Rep.
Sam Gejdenson (D-Conn.) recently stated:
*It seems to me illogical not to allow Presi-
dent Lee on a private basis to go back to his
alma mater.”” As his colleague Rep. Gary
Ackerman (D-N.Y.) added: *'It is embarrass-
ing for many of us to think that, after en-
couraging the people and government on Tai-
wan to democratize, which they have, [we
forbid President Lee] to return to the United
States * * * to receive an honorary degree.”
[From the Wall Street Journal, Mar. 15, 1995]

Two VISITORS

Gerry Adams can tour the United States,
but Lee Teng-hui can't. Gerry Adams will be
feted and celebrated Friday at the White
House, but when Lee Teng-hui's plane landed
in Honolulu last year, the U.S. government
told him to gas up and get out. The Gerry
Adams who is being treated like a head of
state by the Clinton Administration is the
leader of Sinn Fein, the political arm of the
Irish Republican Army. The Lee Teng-hui
who has been treated like an international
pariah by the Administration is the demo-
cratically elected President of the Republic
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of China, or Taiwan. The disparate treat-
ment of these two men tells an awful lot
about the politics and instincts of the Clin-
ton presidency.

Gerry Adams face will be all over the news
for his Saint Paddy's Day party with Bill
O'Clinton at the White House, so we'll start
with the background on the less-publicized
President of Taiwan.

Cornell University has invited President
Lee to come to the school's Ithaca, N.Y.,
campus this June to address and attend an
alumni reunion. In 1968, Mr. Lee received his
doctorate in agricultural economics from
Cornell. The following year, the American
Association of Agricultural Economics gave
Mr. Lee's doctoral dissertation, on the
sources of Taiwan's growth, its highest
honor. In 1990, Taiwan's voters freely elected
Mr. Lee as their President. He has moved
forcefully to liberalize Taiwan's political
system, arresting corrupt members of his
own party. Last year, the Asian Wall Street
Journal editorialized: “‘Out of nothing, Tai-
wan's people have created an economic su-
perpower relative to its population, as well
as Asia's most rambunctious democracy and
a model for neighbors who are bent on shed-
ding authoritarian ways.”

Asked last month about President Lee's
visit to Ithaca, Secretary of State Chris-
topher, who professes to wanting closer links
with Taiwan, said that ‘‘under the present
circumstances’ he couldn't see it happening.
The Administration doesn’t want to rile its
relationship with Beijing. The Communist
Chinese don't recognize Taiwan and threaten
all manner of retaliation against anyone who
even thinks about doing so. That includes a
speech to agricultural economists in upstate
New York. This, Secretary Christopher testi-
fied, is a “‘difficult issue.”

Sinn Fein's Gerry Adams, meanwhile, gets
the red carpet treatment at 1600 Pennsylva-
nia Avenue. Mr. Adams assures his American
audiences that the IRA is out of the business
of blowing body parts across the streets of
London. He promises the doubters that If
people give him money, it won't be used to
buy more guns, bullets and bombs for the
high-strung lads of the IRA.

Now before the Irish American commu-
nities of Queens and Boston get too roiled
over our skepticism toward Northern Ire-
land’s most famous altar boy, we suggest
they take their grievances to John Bruton,
who is Irish enough to be the Prime Minister
of Ireland. He, too, will be at Bill Clinton's
8t. Patrick’s Day party for Gerry Adams,
and he has a message for the two statesmen:
The TRA has to give up its arms. **This is an
item on the agenda that must be dealt
with," Premier Bruton said Monday in Dub-
lin. “It’s a very serious matter. There are
genuine fears felt by members of the commu-
nity that have been at the receiving end of
the violence.”

We don't at all doubt that somewhere amid
the Friday merriment, Mr. Clinton will ask
Mr. Adams to give up the guns and that Mr.
Adams will tell the President that is surely
the IRA's intent, all other matters being
equal.

It is hard to know precisely what moti-
vates Mr. Clinton to lionize a Gerry Adams
and snub a Lee Teng-hui. The deference to
China doesn't fully wash, because when Brit-
ain—our former ally in several huge wars
this century—expressed its displeasure over
the Adams meeting, the White House essen-
tially told the Brits to lump it. Perhaps the
end of the Cold War has liberated liberal
heads of state into a state of light-
headedness about such matters. We note also
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this week that France's President Francois
Mitterrand has been entertaining Fidel Cas-
tro at the Elysees Palace.

But it's still said that Bill Clinton has a
great sense of self-preservation. So if he's
willing to personally embrace Gerry Adams
while stiffing the Prime Minister of England
and forbidding the President of Taiwan to
spend three days with his classmates in Itha-
ca, there must be something in it somewhere
for him.

[From the Memphis Commercial Appeal,

Apr. 22, 1995]
LET LEE VisIT

Eleven months after Communist China’'s
old tyrants loosed the tanks on pro-democ-
racy students in Tiananmen Square, Tai-
wan's new president, Lee Teng-Huli, released
several political prisoners—the first step in
his rapid march to democratizing ‘‘the other
China."” Now guess who—the despots or the
democrat—is being banned from setting foot
in the Land of the Free.

Secretary of State Warren Christopher
drones that to grant Lee a visa to address his
alma mater, Cornell University, in June
would be “inconsistent with the unofficial
character of our relationship” with Taiwan.

That relationship dates from 1979, when
Jimmy Carter severed diplomatic ties with
Taiwan to stroke Beijing, which views the is-
land nation as a rebellious province, Presum-
ably, the red carpet remains out for the mas-
sacre artists whose sensibilities Christopher
cossets.

Not everyone in Washington abides this
outrage against a country making strides to-
ward real political pluralism and free-mar-
ket economics. The House Committee on
International Relations, burying partisan-
ship, recently voted 33-0 in moral support of
Lee's visit. (The Senate Foreign Relations
Committee backed a similar resolution in
March.)

With more bite, Rep. Robert Torricelli (D-
N.J.) has introduced legislation that would
compel the State Department to issue visas
to democratically elected Taiwanese leaders.
Meanwhile, Cornell president Frank Rhodes
says Lee's return to campus “‘would offer an
extraordinary educational opportunity.”

The administration’s posture—stubborn
pusillanimity—is odd. Lee's visit clearly
would not be a state-to-state affair. If Com-
munist China's leaders sulked anyway, so
what? How would they retaliate? Give their
tank commanders directions to California?
Refuse to sell us the $31.5 billion in goods
they exported to the United States in 19947

Congress should reaffirm America's wel-
come to democracy's friends by quickly pass-
ing the Torricelli bill; as for the administra-
tion, its Christopher is obviously no patron
saint to all travelers.

[From the Durham Herald-Sun, Apr. 20, 1995]

TAIWAN PRESIDENT: SORRY, YOU CAN'T TALK
HERE

For a country that beats its chest about
freedom of speech, we're setting a very hypo-
critical example in the case of Lee Teng-Hui,
the president of Taiwan. He wants to come
back to Cornell University, his alma mater,
to give a speech.

No way, says the Clinton administration,
which argues that mainland China is the one
and only China. Presumably that leaves Tai-
wan, at least in Washington's eyes, as pretty
much what Beijing says it is: a rebellious
province.

Rebellious or not, at least Taiwan is mov-
ing toward a more open and democratic soci-
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ety than the mainland. Yet Lee is being de-
nied a visa for his Cornell visit because, in
the words of Secretary of State Warren
Christopher, it would be ‘“‘inconsistent with
the unofficial character” of this country’s
relationship with Taiwan. The United States
recognized Taiwan as the legitimate govern-
ment of China until 1979, when then Presi-
dent Jimmy Carter decided that ties with
the mainland regime were more vital to the
interests of the United States.

In the long shadow of history, Carter’s de-
cision is likely to win favor as the correct
one. But that doesn't mean we ought to slam
the door on the elected leader of Taiwan just
because the gerontocracy in Beijing might
get a case of political heartburn, These fel-
lows are, after all, the very officials who
turned the Chinese army loose in Tiananmen
Square.

In any case, Lee's visit to Cornell would
not be a pomp-and-circumstance state visit,
but rather a low-visibility affair. The House
Committee on International Relations knew

t when it voted 33-0 on a resolution back-
ing Lee’s visit. The Senate Foreign Relations
Committee also adopted a resolution in favor
of Lee. In addition, Frank Rhodes, the presi-
dent of Cornell, has spoken up for Lee,

Rep. Robert Torricelli, a New Jersey Dem-
ocrat, is so incensed by the administration’s
deliberate snub of Lee that he has introduced
a bill in the House that would mandate the
State Department to issue a visa to Lee or
any other freely elected official from Tai-

wan.

Good. If the State Department won't let
Lee into the motherland of the First Amend-
ment, then Congress ought to see to it that
he gets a visa. As for the State Department,
it could use some sensitivity training in
good manners.

[From the Washington Times, May 2, 1995]
A MATTER OF HONORS DUE A STAUNCH FRIEND
(By James Hackett)

After two years of insulting America's
friends and allies while accommodating
America’s enemies, the Clinton Administra-
tion finally has hit bottom. The matter in-
volves Lee Teng-hui, president of the Repub-
lic of China on Taiwan, who has been invited
by Cornell University to receive an honored
alumnus award at ceremonies at Ithaca,
N.Y., in early June. Mr. Lee received his
Ph.D. at Cornell and wants to accept the
honor bestowed by his alma mater.

President Lee is a native of Taiwan and
the first popularly elected president of a
country that long has been a close friend and
ally of the United States. But incredibly, the
State Department will not allow Mr. Lee to
visit the United States, even for such an un-
official purpose, lest it annoy the communist
rulers on the mainland.

The State Department’s China hands, with
the approval of the Clinton White House, are
trying hard to accommodate the wishes of
the government in Beijing. Last year, Mr.
Lee and his minister for economic affairs
were denied permission to attend an Asian
economic summit in Seattle, despite Tai-
wan's status as an Asian economic power-
house that buys more than twice as much
from the United States as mainland China.

The worst insult to Taiwan, however, was
a disgraceful episode last May when Mr. Lee
was denied permission to stay overnight in
Honolulu after his plane stopped there to re-
fuel. The State Department is following a
policy of no overnight stays on U.S. soil for
senior Taiwan officials, treatment more ap-
propriate for criminals than for friends and
allies.

May 9, 1995

In contrast, the administration is eager to
please the regime in Beijing, a government
that continues to test nuclear weapons while
developing a whole new series of ballistic
missiles, including some that can carry nu-
clear weapons anywhere in Asia and even
across the Pacific. China also is buying
frontline Russian SU-27 combat . aircraft,
Russian Kilo-class submarines, and other
equipment under a major military mod-
ernization program. This Chinese develop-
ment of power projection capabilities is a di-
rect threat to Taiwan and the other democ-
racies of Asia.

China's military buildup is being achieved
even as the communist regime continues to
suppress human rights, commits systematic
genocide in Tibet, confronts its neighbors
with claims on oil deposits and islands in the
South China Sea, and threatens to invade
Taiwan if that democracy declares its inde-
pendence. Yet the Clinton administration
wants close relations with the Chinese mili-
tary and is eager to sell China high-speed
computers and other advanced technologies
that have significant military applications.
Last October, Mr. Clinton sent Defense Sec-
retary William Perry to Beijing to cement
relations with the Chinese army, and Mr.
Perry wound up toasting the commanders
who crushed the democracy uprising.

Policy toward Taiwan, however, continues
to be shaped by the Shanghai Communique
that was signed before the Tiananmen
Square uprising, which requires the United
States gradually to decrease the quality and
quantity of military equipment sold to Tai-
wan. Consequently, even the F-16A/B aircraft
that President Bush approved for sale to Tai-
wan just before the 1992 election are the old-
est models of that fighter, inferior even to
the model being sold to Saudi Arabia.

As China builds up its offensive military
force, the United States must help Taiwan
defend itself. Congress should disavow the
ill-considered Shanghai Communique and
press Mr. Clinton to sell first-line military
equipment, including the best available air,
sea, and missile defenses, to our friends on
Taiwan.

Members of Congress of both parties are in-
creasingly unhappy with Mr. Clinton’s China
policy and irate at the treatment of Tai-
wan's President Lee. The House Inter-
national Relations Committee approved by a
vote of 33-0 a resolution calling on Mr. Clin-
ton to welcome President Lee to visit Cor-
nell University, and to allow him to attend a
planned meeting of the U.S.-Taiwan Eco-
nomic Council in Anchorage, Alaska. But the
administration has ignored this unanimous
bipartisan congressional resolution.

If President Lee is denied permission to re-
ceive his honors at Cornell, the Clinton ad-
ministration’s lack of principle will have
dragged this country to a new low. The
House is expected to bring this issue to a
floor vote today to demand prompt approval
of a visa for Mr. Lee and the restoration of
common decency to our relations with Tai-
wan. The Senate should quickly follow suit.

[From the Rocky Mountain News, Apr. 19,

1995]
ODD WAY To REWARD A FRIEND

Eleven months after Communist China's
old tyrants loosed the tanks on pro-democ-
racy students in Tiananmen Square, Tai-
wan's new president, Lee Teng-Hui, released
several political prisoners—the first step in
his rapid march to democratizing *‘the other
China." Now guess who—the despots or the
democrat—is being banned from setting foot
in the Land of the Free. Secretary of State
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Warren Christopher drones that to grant Lee
a visa to address his alma mater, Cornell
University, in June would be “inconsistent
with the unofficial character of our relation-
ship” with Taiwan. That relationship dates
from 1979 when Jimmy Carter severed diplo-
matic ties with Taiwan to stroke Beijing,
which views the island-nation as a rebellious
province. Presumably, the red carpet re-
mains out for the architects of the
Tiananmen massacre whose sensibilities
Christopher cossets.

Not everyone is Washington abides this
outrage against a country making strides to-
ward real political pluralism and free-mar-
ket economics. The House Committee on
International Relations, burying partisan-
ship, recently voted 33-0 in moral support of
President Lee's visit. (The Senate Foreign
Relations Committee backed a similar reso-
lution in March.) With more bite, Rep. Rob-
ert Torricelli, D-N.J., has introduced legisla-
tion that would compel the State Depart-
ment to issue visas to democratically elected
Taiwanese leaders. Meanwhile, Cornell presi-
dent Frank Rhodes says Lee’s return to cam-
pus ‘“would offer an extraordinary edu-
cational opportunity.’

The administration’s posture—stubborn
pusillanimity—is odd. Lee’s visit clearly
would not be a state-to-state affair. If Com-
munist China's leaders sulked anyway, so
what? How would they retaliate? Give their
tank commanders directions to California?
Refuse to sell us the $31.5 billion in goods
they exported to the United States in 1994?

Congress should reaffirm America's wel-
come to democracy's friends by quickly pass-
ing the Torricelli bill; as for the administra-
tion, its Christopher is obviously no patron
saint to all travelers.

[From the Seattle Times, Feb. 11, 1995]
THE WRONG CHINA PoLICY

President Lee Teng-hui of Taiwan has
again been denied entry into this country
and it's time once again to ask the simple
question; Why? 5

Lee is the democratically elected leader of
the 22 million Chinese on Taiwan who form
an economy that is one of America's most
vigorous trading partners. He has a Ph.D.
from Cornell University in upstate New
York, something one would wish more for-
eign leaders possessed.

Cornell wants to offer this distinguished
graduate an honorary degree. The Clinton
administration, following the policy of pre-
vious administrations, says Lee can't come
back to this country. The reason is that the
mainland Chinese would be offended.

That policy is inexplicable. Essentially,
the U.8. is allowing mainland China to dic-
tate the terms of our relations with one of
our best trading partners. Lee's policies and
economy is far more admirable than the
mainland's, but we keep him at arm’s length.
At the minimum, Lee should be allowed to
visit his alma mater. An official visit to
Washington, D.C. is not a bad idea, either.

[From the Richmond Times-Dispatch, Sept.
26, 1994]
TALE OF TWO NATIONS

The Clinton administration is committing
hundreds of millions of dollars, and poten-
tially the lives of many American military
personnel, to the “‘restoration' of democracy
in Haiti. If that third-rate nation's brutal
politicians and policemen suspend their
practice of murdering their critics and op-
pressing the populace, the United States
may reward the country with generous eco-
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nomic aid for years to come. And, of course,
its diplomats will continue to receive invita-
tions to White House soirees.

Meanwhile, how does the Clinton adminis-
tration reward an old American ally that is
democratizing by choice, that has estab-
lished a commendable record on human
rights, that has embraced the free enterprise
system, and that does enough business with
the United States to support more than
300,000 American jobs? By throwing it a few
crumbs and telling it to keep its officials
away from the White House and the State
Department.

That about explains the Clinton adminis-
tration's new and supposedly improved pol-
icy on the Republic of China on Taiwan. The
President has condescendingly allowed Tai-
wan to rename its unofficial mission here
from “The Coordination Council for North
American Affairs” to “The Taipei Economic
and Cultural Representative’s Office in the
United States,” which more clearly de-
scribed the mission’s function.

He also has removed the ban on direct con-
tacts between American economic and tech-
nical officials of non-Cabinet rank and Tai-
wanese government officials in Taipei, but
Taiwanese officials stationed in the United
States will not be permitted to visit the
State Department. And the President may
support Taiwan's membership in certain
international organizations, such as those
concerned with trade, when he can do so
without implying diplomatic recognition of
that country.

In other words, Taiwan is to remain a dip-
lomatic pariah whose president is not even
permitted to land on American soil long
enough to play a round of golf.

Taiwan deserves better treatment. It is the
United States’ sixth-largest trading partner.
It stood shoulder to shoulder with the United
States during the darkest and most dan-
gerous phases of the Cold War. It has used
the United States as a model in building its
economic and political structures. Volun-
tarily and enthusiastically, it is developing
exactly the kind of democracy that the Unit-
ed States advocates.

The United States withdrew diplomatic
recognition from Taiwan during the Carter
administration, and denies it still, in an ef-
fort to cultivate the friendship of mainland
Communist China, which asserts sovereignty
over Taiwan and vows to reclaim that island
someday. Taiwan is also committed to even-
tual reunification. The two countries have
developed important commercial ties in re-
cent years, but they are far from agreement
on the terms for merging politically into a
new united China.

Strong arguments based on both principle
and political reality can be made against the
United States' eagerness to appease Com-
munist China at the expense of an old Amer-
ican friend. Tomorrow Senator Robb will
convene a hearing of his Subcommittee on
East Asian and Pacific Affairs to review the
administration’s China policies. The ex-
change promises to be vigorous.

Democratic Senator Paul Simon of Illinois
considers it wrong as a matter of principle
for the United States to disdain a country
that has ‘“‘a multi-party system, free elec-
tions, and a free press—the things we profess
to champion—while we continue to cuddle up
to the mainland government whose dictator-
ship permits none of those." Heritage Foun-
dation China analyst Brett Lippencott sug-
gests that by developing closer ties to Tai-
wan the United States could promote the re-
unification of China. The reason, essentially,
is that the failure to enhance Taiwan's
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“international status could weaken those in
Taiwan who favor eventual reunification . . .
and strengthen those who seek an independ-
ent Taiwan.”

Obviously, the actual existence of two Chi-
nas creates a difficult and delicate problem
for the United States. But in dealing with it,
our leaders should occasionally do what is
right instead of always doing what they
think will please the tyrannical rulers of the
world’s last remaining major Communist
stronghold.

[From the Dallas Morning News, Sept. 27,

1994]

TAIWAN—SENATE SHOULD URGE GREATER
WHITE HOUSE SUPPORT

For the second consecutive year, Taiwan's
bid for membership in the United Nations
has been thwarted. But however many ‘‘no”
votes may have been cast against Taiwan at
the U.N., the island democracy off the coast
of mainland China deserves far better treat-
ment from the Clinton administration.

Last week's anti-Taiwan vote by the 28-
member General Assembly steering commit-
tee was hardly surprising. Because Com-
munist China considers Taiwan to be a ‘‘ren-
egade province,” China has waged an ongo-
ing and heavy-handed campaign against Tai-
wan since 1949,

As relations have warmed between the
United States and China, U.S.-Taiwan rela-
tions have suffered. U.S. policy continues to
be based on the traditional formula that
says, ‘‘There is only one China, and Taiwan
is a part of China."” To be sure, President
Clinton attempted to boost economic and
commercial ties with Taiwan earlier this
month by calling for more high-level visits.
He is putting special emphasis on those re-
lating to technical and economic issues. But
that’s insufficient.

Today may be another milestone in the
evolution of U.S.-Taiwan relations. The Clin-
ton administration’s new Taiwan policy is
scheduled to be examined by the East Asian
and Pacific affairs subcommittee of the Sen-
ate Foreign Relations Committee. As Sen.
Paul Simon of Illinois has pointed out, the
first thing the Senate should note is that
Taiwan features a multi-party system, free
elections and a free press. He's right.

Earlier this year, President Clinton said in
his State of the Union message that ‘‘the
best strategy to ensure our security and to
build a durable peace is to suapport the ad-
vance of democracy elsewhere."” The East
Asian and Pacific affairs subcommittee
chairman, Charles Robb of Virginia, should
recite those words in his hearing room
today.

Taiwan is the perfect place for the Clinton
administration to translate words into ac-
tion. The way to do that is by giving Taiwan
greater recognition for its democratic ad-
vances.

[From the Boston Herald, Mar. 18, 1995]
LET TAIWAN PRESIDENT VISIT

President Clinton's China policy (essen-
tially, give Beijing whatever it wants) is
about to be challenged over his snubbing of
Taiwan.

Cornell University has invited one of its
graduates to address an alumni reunion in
June. He is Lee Teng-hui, who received a
doctorate in agricultural economics from
Cornell in 1968. He is president of the Repub-
lic of China on Taiwan.

Since 1979, Washington has taken the posi-
tion that the Communist government in
Beijing, one of the most repressive on earth,
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is the exclusive representative of the Chinese
people, Taiwan is a democracy and one of our
largest trading partners.

To placate the People's Republic, the
president of Taiwan isn't allowed to visit the
United States, even in an unofficial capac-
ity. Last May, when Lee stopped in Honolulu
en route to Costa Rica, the State Depart-
ment generously offered to permit him to
enter the airport, provided he remain in
quarantine. Lee chose to stay on his plane.

Why the administration must allow
Beijing to jerk its strings is a mystery. The
regime is not the least cooperative on human
rights or trade.

Congressional Republicans are threatening
to revolt. Sen. Frank Murkowski (R-Alaska)
has 35 co-sponsors on a resolution calling on
the administration to allow Lee to visit Cor-
nell. If the resolution is ignored, Murkowski
is threatening to reopen the issue of U.S. re-
lations with Taiwan.

This is a fight the president doesn't need.
Beijing may bluster but ultimately will do
nothing. The world won't come to an end if
one of Cornell's more distinguished alumni
visits his alma mater.

[From the Tampa Tribune, Mar. 26, 1996]
WHY TREAT TAIWAN LIKE DIRT?

Standing up for what you believe is not al-
ways easy in international affairs, and Presi-
dent Clinton probably wishes people
wouldn't force him into areas of diplomacy
where he is so uncomfortable.

But it's happening again. Pesky Cornell
University is inviting one of its graduates,
Taiwan's President Lee Teng-Hui, to give a
speech there in June. So President Clinton
must decide whether to allow the visit, sure
to anger mainland China, or to continue the
policy of pretending Taiwan's top leaders
have the plague.

Helping keep the issue in the public eye is
a proposed Senate resolution, sponsored by
Frank Murkowski of Alaska and co-spon-
sored by Sen. Connie Mack of Florida and 34
others.

Each of the many “whereas' paragraphs in
the resolution contains a bit of information
sure to make the President twitch. Taiwan is
the United States' sixth-largest trading part-
ner; it supports democracy and human
rights; it has a free press and free elections;
its elected leaders deserve to be treated with
respect and dignity; and the U.S. Senate has
voted several times last year to welcome
President Lee to the United States.

Perhaps if President Clinton were more
confident in the diplomatic skills of his ad-
ministration, he would be less cautious
about putting a few old Communist tyrants
in a temporary huff.

[From the Oregonian, Feb. 24, 1995]
STRENGTHEN U.8.-TAIWAN TIES

Taiwan has made remarkable efforts to do
the kinds of things that United States for-
eign policy has asked of it. The Clinton ad-
ministration ought to reward that effort by
further loosening the shackles on U.S. Tai-
wanese relations. It made some hopeful
changes last September, but badly needs to
do more.

Members of both parties in Congress are
dismayed—rightly so—at how this country
has treated Taiwan's reformist President Lee
Tanghui, It forbade him to stay overnight
when his plane landed in Hawaii for refueling
last May on a trip to Central America, and
so far has refused permission for Lee to enter
the United States, even as a private citizen
acting in a wholly unofficial capacity, to re-
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ceive an honorary degree from his alma
mater, Cornell University.

The reason for that is the '‘one China" pol-
icy adopted in 1979, when the United States
finally abandoned hope that the rump Na-
tionalist government on Taiwan would ever
regain control of mainland China, the com-
munist People’s Republic.

China considers Taiwan a rogue province.
By a combination of bluster and threat, it
has long persuaded other nations and inter-
national organizations to isolate Taiwan.

But that doesn't mean the United States
shouldn't do much more to strengthen its
unofficial economic, political and cultural
ties with Taiwan pending a final resolution
of the Taiwan-China dispute.

Taiwan is our fifth-largest trading partner
(third-largest for the Columbia-Snake River
Customs District) and an economic power-
house in Asia. We ship twice as many goods
to the island of 20 million people as we do to
the mainland.

Taiwan has made immense progress along
the road from virtual dictatorship under the
late Chiang Kai-shek and his son, Chiang
Ching-kuo, to representative democracy.

One result has been that Lee's ruling Na-
tionalist Party faces significant opposition
not only from the populist Democratic Pro-
gressive Party, which favors Taiwanese inde-
pendence from China, but also from a break-
away Nationalist group calling itself the
New Party.

Unlike the People’s Republic. Taiwan has a
free press and a television system that is
only nominally government-controlled. The
Taipei government tolerates an illegal cable
TV system that broadcast a ‘‘democracy
channel" and news from the mainland.

Unlike the People’s Republic, Taiwan has
acknowledged past human-rights abuses, in-
cluding the Nationalist slaughter of thou-
sands of native Taiwanese in 1947, two years
before Chiang's forces finally lost their civil
war against the communists, and has made
far more human-rights progress than the
mainland.

Taiwan has taken more positive steps then
the mainland to protect U.S. intellectual
property—the current sore point between
Washington and Beijing.

These are exactly the combination of re-
forms and brisk march toward democracy
that the United States urges on Russia,
China and some Latin American nations,
among others. The only difference is that
Taiwan is getting it done.

That should be rewarded with closer ties to

the United States and U.S. help in getting
Taiwan full participation in the World Trade
Organization, International Monetary Fund.
World Bank and other organizations that
should be more concerned with facts as they
are than facts as China might like them to
be.
And let Lee visit Cornell.
Mr. JOHNSTON. Mr. President, I in-
tend to offer my thoughts on House
Concurrent Resolution 53, but before
doing so, I would like to know if my
colleague from Alaska might engage in
a colloquy on a particular point about
this resolution on which we would
agree: that it is important to maintain
a productive relationship with the Peo-
ple’s Republic of China.

Mr. MURKOWSKI. I would be happy
to enter into a collogquy with my good
friend from Louisiana on this point.

Mr. JOHNSTON. I wonder if it is the
Senator’s intent by this resolution to
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begin a two China policy, that is to
violate the terms of the agreement the
United States made with the People's
Republic of China in 1979 to recognize
the People’s Republic of China as the
sole legal Government of China? As my
colleague knows, since signing that
agreement, the United States has
maintained only unofficial relations
with Taiwan, keeping commercial, cul-
tural, and other relations without offi-
cial Government representation and
without diplomatic relations.

Mr. MURKOWSKI. I believe this reso-
lution is consistent with our agree-
ments with the People’s Republic of
China and is consistent with the Tai-
wan Relations Act as well. This resolu-
tion does not, in this Senator’'s opin-
ion, violate our one-China policy. I be-
lieve that the United States can allow
a private visit by President Lee to his
alma mater, Cornell University, and to
a business conference in Alaska with-
out compromising United States for-
eign policy toward the People's Repub-
lic of China.

This resolution merely calls on the
administration to recognize that Presi-
dent Lee should be admitted to attend
private events in the United States to
promote our friendly, albeit unofficial,
ties with the Republic of China on Tai-
wan, as envisioned under the Taiwan
Relations Act.

Since 1979, circumstances have
changed between the People's Republic
of China and the Republic of China on
Taiwan. I would direct my colleague's
attention to the relationship that has
developed between the People's of
China and the Republic of China on
Taiwan through their unofficial enti-
ties: the Association for Relations
Across the Taiwan Straits in Beijing
and the Mainland Affairs Council in
Taiwan. The two sides get together and
talk about everything but politics.
Trade and investment has ballooned. It
seems entirely appropriate that the
United States should also be able to
take actions to increase our trade and
economic ties with Taiwan.

Mr. JOHNSTON. I thank the Senator
from Alaska for that clarification. As I
know my colleague is aware, diplo-
macy is often a gray area, and I believe
there can be honest disagreements over
when an action crosses a sometimes ar-
bitrary line. On this particular issue,
the Senator from Alaska and I might
disagree over where that line is drawn.
From this collogquy I think we agree
that it is in the interests of the United
States to maintain the fundamental
United States-People's Republic of
China relationship.

Mr. MURKOWSKI. I thank my friend
from Louisiana for that colloguy.

Mr. JOHNSTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. JOHNSTON. Mr. President, I will
be very brief.

Mr. President, even with this impor-
tant clarification, I remain extremely
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concerned about how actions such as
this, no matter how harmless they may
appear, could impact the United States
relationship with the People’s Republic
of China. For almost 15 years, the Unit-
ed States has remained committed to a
one-China policy that includes only un-
official recognition of Taiwan. This
commitment is backed up by several
joint communiqués issued by the Unit-
ed States and the People's Republic of
China and by the Taiwan Relations
Act. I am concerned about the ambigu-
ities and confusion a visit by President
Lee to the United States could raise in
the eyes of the People's Republic of
China. Although this visit would be a
private one, Mr. Lee is the President of
Taiwan, he would be staying on Amer-
ican soil in an official capacity, and
the United States does have a commit-
ment to the People's Republic of China
to maintain only unofficial relations
with Taiwan. I hesitate to muddy the
waters and compromise our carefully
crafted, delicate relations with the
People’s Republic of China by initiat-
ing vague policies of recognition of
Taiwan's leaders, whether such visits
are private or not. The People’s Repub-
lic of China is entering a period of
transition. Deng Xiaoping is over 90,
and it is unclear who will succeed him
as head of the Chinese Government.
Now is not the time to look as if we
were altering the United States stead-
fast commitment to a one-China pol-

icy.

Should this resolution pass, as I ex-
pect it will, I urge the State Depart-
ment not to follow this nonbinding res-
olution and not to issue a visa to Mr.
Lee. I have the greatest respect for
President Liee and this is in no way
meant to be a personal affront to him.
I have seen relations between the Unit-
ed States and Taiwan grow and im-
prove and I have seen Taiwan take
great strides toward democracy. In
fact, this administration completed a
comprehensive review of our policy
with Taiwan last year and imple-
mented a number of appropriate steps
to further improve our relationship
with Taiwan. Taiwan has held free and
fair elections for some offices, and I
hope this trend of expanding free and
fair elections will continue in the near
future, including for the office of the
Presidency. I hope the United States
will continue to maintain its ties with
Taiwan, but these ties must remain un-
official.

Mr. President, this is a very, very
critical time for China, the largest na-
tion in the world upon which the sta-
bility of all of Asia and, some would
say, the stability of all of the world de-
pends.

Deng Xiaoping, their leader, is
transitioning out. New leaders are
coming in. Therefore, it is very impor-
tant that the United States not do any-
thing to upset what is one of the most
important pillars of our relationship
with them, which is a one-China policy.
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Now the guestion is, Does this vio-
late the one-China policy?

The Secretary of State testified be-
fore the Budget Committee in Feb-
ruary that the United States has com-
mitted itself to the concept of one
China and to having an unofficial rela-
tionship with Taiwan. He also stated
that if the President of Taiwan ‘‘is
wanting to transit to the United States
when he is going someplace else, that
would be acceptable under the new ar-
rangements. But it is regarded as being
inconsistent with the unofficial char-
acter of our relationships with Taiwan
for the President to visit here in what
would be, in effect, an official capac-
ity.” It is my hope that, should this
resolution be enacted by the Congress,
the administration will continue to
hold to this policy and will not issue
the travel visa to President Lee. As I
said earlier, while I have the greatest
respect for the President and people of
Taiwan, and commend them on the sig-
nificant progress they have made to-
ward democracy, the United States
Congress should not alter over 15 years
of United States foreign policy with a
single resolution. Our current foreign
policy toward China and Taiwan brings
maximum benefit to the United States;
we have official diplomatic ties with
Beijing while maintaining trade and
cultural relations with Taipei. We
should not change a policy that contin-
ues to serve U.S. interests so well.

Our Secretary of State believes this
does violence to the one-China policy.
I, therefore, would urge my colleagues
to vote against this resolution, and I
urge the Secretary of State not to
issue the visa called for by this resolu-
tion. I stand second to no one in my af-
fection and regard for Taiwan. But the
way to show our regard and affection
for Taiwan and President Lee is not by
departing, however ambiguously, from
the one-China policy.

Mr. SIMON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Illinois. g

Mr. SIMON. Mr. President, I will
take only 1 minute.

I think this is a sound resolution. I
want to get along with the People’s Re-
public of China, but they cannot dic-
tate what we do. Taiwan has a freely
elected government and a free press,
all the things we say that we allow.
The President of Taiwan wants to come
over here on a private visit and go to
his alumni meeting at Cornell Univer-
sity. I think for us to knuckle under to
the People's Republic of China under
those circumstances just goes contrary
to everything we say we profess. I
strongly support the resolution.

Mr. HELMS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. HELMS. Mr. President, this reso-
lution has one fault: It is too late in
coming. It has been reported out favor-
ably by the Foreign Relations Commit-
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tee. It is a mistake that we should have
corrected a long time ago.

Senator MURKOWSKI and I, and oth-
ers, have for a long time been protest-
ing this travesty in the conduct of U.S.
foreign relations. How and when did
the United States reach the point in
United States-Taiwanese relations that
United States foreign policy could pre-
clude a visit to the United States of
the highest ranking, democratically
elected official of Taiwan?

Though I did not often disagree with
Ronald Reagan—I did on occasion, and
one of those times was when President
Reagan's advisers made a regrettable
decision which risked jeopardizing our
relations with Taiwan by cuddling up
to the brutal dictators in Beijing.
Since that time, we have been hiding
behind a diplomatic screen when dem-
onstrating our commitment and loy-
alty to the Taiwanese people.

Mr. President, at the time President
Reagan's advisers made that grievous
error, Congress was promised that the
United States would continue to ‘'pre-
serve and promote extensive, close and
friendly * * * relations” with the peo-
ple on Taiwan. But successive adminis-
trations have not lived up to that
promise. How in the world could any
one consider it close and friendly to re-
quire the President of Taiwan to sit in
his plane on a runway in Honolulu
while it was refueled? I find it hard to
imagine that United States relations
with Red China would have come to a
standstill because of a weekend visit to
the United States by Taiwan's Presi-
dent Lee.

The President's China policy is in
poor shape at this point—even mem-
bers of his team recognize that. So,
how can anyone really believe that al-
lowing President Lee to travel to his
alma mater—or to vacation in North
Carolina—would send our already pre-
carious relations with Red China plum-
meting over the edge?

Last time I checked, the Mainland
Chinese were obviously enjoying their
relations with the United States—a
small wonder since they are benefiting
$30 billion a year from the American
taxpayer as a result of United States
trade with Red China.

Time and again, the U.S. Congress
has urged the administration to grant
President Lee a visa. We have amended
our immigration law so that it now
specifically mentions the President of
Taiwan. Congress has passed resolution
after resolution encouraging the Presi-
dent to allow President Lee into the
United States for a visit. All to no
avail.

But today the delay is over. I hope I
will have the privilege of being one of
the first to welcome the distinguished
President of the Republic of China on
Taiwan. He deserves a warm welcome
from all of us.

Mr. ROCKEFELLER addressed the
Chair.
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The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. ROCKEFELLER. Mr, President, I
strongly hope that the concurrent reso-
lution will be agreed to. The President
of Taiwan has studied and taught at
Cornell, as well as Iowa State. This is
a single visit. It fits within the guide-
lines of the policy review carried out
by the White House and the National
Security Council. It is a resolution
which should get an “aye’ vote.

Mr. MURKOWSKI. I ask unanimous
consent that Senator NICKLES be added
as the 54th bipartisan cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THOMAS. Mr. President, I rise
this morning as the chairman of the
Senate Subcommittee on East Asian
and Pacific Affairs to join in the senti-
ments expressed by my colleague, Sen-
ator MURKOWSKI, on Taiwan, and in
particular on the visit of President
Lee.

I need not repeat in detail for the
Senate Taiwan's many accomplish-
ments, either economic or political;
these have often been discussed on the
Senate floor. It is sufficient to note
that this country is our fifth largest
trading partner, and imports over $17
billion worth of U.S. products annu-
ally. More importantly, though, Tai-
wan is a model emerging democracy in
a region of the world not particularly
noted for its long democratic tradition.

The Taiwanese Government has
ended martial law, removed restric-
tions on freedom of the press, legalized
the opposition parties, and instituted
electoral reforms which last December
resulted in free elections. Taiwan is
one of our staunchest friends; I think
every Member of this body recognizes
that, and accords Taiwan a special
place among our allies. Unfortunately,
Mr. President, the administration ap-
parently does not share our views.
Rather, the administration goes out of
its way to shun the Republic of China
on Taiwan almost as though it were a
pariah state like Libya or Iran. Sadly,
the administration’s shoddy treatment
of Taiwan is based not on that coun-
try's faults or misdeeds, but on the dic-
tates of another country: the People's
Republic of China.

It is because the People's Republic of
China continues to claim that it is the
sole legitimate Government of Taiwan,
and because of the administration’s al-
most slavish desire to avoid upsetting
that view, that the State Department
regularly kowtows to Beijing and mal-
treats the Government of Taiwan.

The administration refuses to allow
the President of Taiwan to enter this
country, even for a private visit. A pri-
vate visit, Mr. President. President Lee
is a graduate of Cornell University,
where he earned his Ph.D. He has ex-
pressed an interest in attending a class
reunion at his alma mater this June,
and a United States-Taiwan Economic
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Council Conference. Yet the adminis-
tration has made clear that it will not
permit him entry.

Mr. President, the only people that
this country systematically excludes
from entry to its shores are felons, war
criminals, terrorists, and individuals
with dangerous communicable dis-
eases. How is it possible that the ad-
ministration can see fit to add the
President of Asia's oldest republic to
this 1list? We have allowed representa-
tives of the PLO and Sinn Fein to enter
the country, yet we exclude a visit by
an upstanding private citizen?

Mr, President, I think we have made
clear to Beijing—I know I have tried
to—the great importance to us of our
strong relationship with that country.
This relationship should, in my opin-
ion, transcend squabbles over diplo-
matic minutiae. I will always seek to
avoid any move that the Government
of the People's Republic of China rea-
sonably could find objectionable. I be-
lieve that countries like ours should
try hard to accommodate each others'
needs and concerns, in order to further
strengthen our relationship.

However, I believe that the People’s
Republic of China needs to recognize
the reality of this situation. Both Tai-
wan and the People's Republic of China
are strong, economically vibrant enti-
ties. Both share a common heritage
and common culture, yet have chosen
political systems that are mutually ex-
clusive. And despite these differences,
the United States has a strong and im-
portant relationship with both.

I strongly believe that it is the Chi-
nese who must work out their dif-
ferences among themselves, without re-
sort to or interference by outside
forces. While I am sure that a solution
will come eventually, it is liable to
take a number of years. In the mean-
time, it does no good to continually
place the United States in the unpro-
ductive position of having to walk a
tightrope between the two, of contin-
ually having to choose sides.

Mr. President, our Taiwanese friends
have been very understanding about
our relationship with the People's Re-
public of China. I would hope that our
friends in Beijing would be equally re-
spectful of our relationship with Tai-
pei. I fully support the concurrent reso-
lution.

Mr. SIMPSON. Mr. President, I rise
today in support of the concurrent res-
olution offered by Senator MURKOWSKI,
which I am pleased to cosponsor.

This, very simply, would state the
sense of the Senate that we should re-
move existing restrictions on the right
of President Lee Teng-hui, of the Re-
public of China on Taiwan, to travel to
the United States. As my colleagues
have already heard, the President of
Taiwan wishes to come here to visit his
alma mater, Cornell University. How-
ever, he cannot, because existing U.S.
policy prevents him from staying here
overnight.
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It is certainly no secret to my col-
leagues that a principal reason for this
restriction is the particular sensitivity
of the Mainland Chinese Government
to how the United States deals with
and treats the Taiwanese. I would sim-
ply say that I speak as someone who
has—and will—stoutly defended the
United States-China relationship, even
when Mainland China was under attack
here in the United States for alleged
human rights transgressions. I have
consistently argued that the best pol-
icy toward China is one of mutual ex-
change and respect, of cooperation in
trade, environmental work, population
issues, and all else. So I do not believe
that I can fairly be accused of being
heedless of the very real and delicate
sensitivities that the Chinese might
display regarding this matter.

However, I believe that it is pos-
sible—indeed, imperative—that we be
open in our dealings with Mainland
China and with Taiwan simulta-
neously. We must not insult the one in
order to please the other. Indeed, even
China and Taiwan are coming to in-
creasingly recognize the foolishness of
their mutual antagonism of the last
several decades. It is still a sensitive
and difficult problem for each govern-
ment, but “behind the scenes,” we are
seeing more travel across the Taiwan
Strait, more investment, more eco-
nomic and cultural exchange. That re-
lationship is beginning, however slow-
ly, to change.

In any case, there are limits to how
much we should rebuff the Taiwanese
in order to preserve our relationship
with Beijing. We should strive to trade
with the Chinese, to cooperate with
them on a large number of issues, but
not to refuse to participate in relation-
ships that are beneficial and proper for
the United States. One of these is with
the Republic of China on Taiwan.

Mr. President, I have always been
one who has argued that there is a
vital stake in old foes coming together
to hammer out their ancient dif-
ferences and eternal conflicts. I believe
that backchannel contacts were indis-
pensable to bringing about the possibil-
ity for expanded, public talks to bring
about peace in the Middle East and in
Ireland. So I have not publicly criti-
cized the administration for its deal-
ings with Yasir Arafat, or with Gerry
Adams, or any of a number of at times
even justifiable blameworthy inter-
national figures.

But it does strike me as very odd
that we can reach out so much to indi-
viduals who have previously engaged in
fully criminal conduct, yet we cannot
even allow one of our true friends, the
President of Taiwan, to come to the
United States for a private—I stress,
private—visit.

And he is indeed a friend to the Unit-
ed States—his administration has
made it far easier for the United States
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to pursue a desirable economic rela-
tionship with Taiwan without sacrific-
ing any of our principles on human
rights. Taiwan has recently enjoyed
the freest and fairest elections in its
history. There is unprecedented politi-
cal competition, and public debate, and
fully indulged criticism of the Govern-
ment, in that country. It is not an
American-style democracy by any
stretch. But the progress has been
quite remarkable.

What we have here is a policy of pun-
ishment for precisely the type of be-
havior which we would hope to see in
our overseas counterparts. President
Lee has not only worked to make the
United States-Taiwan relationship less
troublesome, but even has exerted en-
ergy to lessen strains in the Taiwan-
China relationship as well. That takes
genuine political courage.

So I congratulate my fine friend the
Senator from Alaska, FRANK MURKOW-
sKI, for bringing this matter to the at-
tention of the Senate, and I pledge to
him my full support in this and future
efforts to repair and resolve this situa-
tion.

Mr. BAUCUS. Mr. President, I rise in
support of this concurrent resolution.

The concurrent resolution offered by
the Senator from Alaska is, in essence,
a statement of a basic American prin-
ciple: free association, or our right to
meet and speak with whomever we
choose. It is strictly limited to this
issue, and raises no fundamental ques-
tions of China policy.

This resolution welcomes the visit of
President Lee Teng-hui of Taiwan, as a
private citizen, to attend the United
States-Republic of China Business
Council conference in Alaska, and give
a speech at Cornell University. These
activities would in no way violate any
of our commitments to China, and
would make sure we give President Lee
the respect he has earned as one of
Asia’s great democrats.

The principal objection to this reso-
lution is the claim that it would vio-
lated American commitments to the
Chinese Government. Let me review
precisely what these commitments are.
In 1972, 1979, and 1982, we signed a se-
ries of three communiques with the
People’'s Republic of China. In the last
of these, to quote the text:

The two sides agreed that the people of the
United States would continue to maintain
cultural, commercial, and other unofficial
relations with the people of Taiwan.

I believe we should keep our prom-
ises. We have made commitments to
China to maintain a one-China policy
and keep our relationship with Taiwan
on an unofficial basis. And as long as
China keeps its side of the bargain—to
“‘strive for a peaceful resolution’ to its
differences with Taiwan—we should
keep ours.

But the text of the communique is
very clear. It says that our relation-
ship will be unofficial, What it does not

99-050 0—87 Vol, 141 (P 9) 7

CONGRESSIONAL RECORD—SENATE

say is equally clear. That is, neither
the 1982 communique nor the other two
make any commitment whatsoever
which Chinese citizens shall be eligible
for visas. Thus, I am convinced that
the proposed visit by President Lee as
a private citizen would fall entirely
within the framework of ‘‘cultural,
commercial and other unofficial rela-
tions."

Once again, this concurrent resolu-
tion, rightly construed, does not bear
on China policy at all. It is simply a
statement of our right as Americans to
meet and speak with whom we choose;
and of our respect and friendship for
President Lee personally and the peo-
ple of Taiwan in general. I support it
and hope my colleagues will do like-
wise.

Mr. DOMENICI. Mr. President, could
I just make an announcement? The
Budget Committee intended to go back
to mark up and vote after the two
votes. I would like to tell them all we
are going to go back to committee and
have two votes, one after another. I
hope they will all come. No proxy votes
allowed.

Mr. MURKOWSKI. Mr. President, I
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the concur-
rent resolution. The yeas and nays
have been ordered. The clerk will call
the roll.

Mr. LOTT. 1 announce that the Sen-
ator from Virginia [Mr. WARNER] is
necessarily absent.

Mr. FORD. I announce that the Sen-
ator from New York [Mr. MOYNIHAN] is
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber
who desire to vote?

The result was announced—yeas 97,
nays 1, as follows:

[Rollcall Vote No. 157 Leg.]

YEAS—97

Abraham Dodd Kassebaum
Akaka Dole Kempthorne
Asheroft Domenici Eennedy
Baucus Dorgan Kerrey
Bennett Exon Kerry
Biden Faircloth Kohl
Bingaman Feingold Kyl
Bond Feinstein Lautenberg
Boxer Ford Leahy
Bradley Frist Levin
Breaux Glenn Lieberman
Brown Gorton Lott
Bryan Graham Lugar
Bumpers Gramm Mack
Burns Grams McCain
Byrd Grassley McConnell
Campbell Gregg Mikulski
Chafee Harkin Moseley-Braun
Coats Hatch Murkowski
Cochran Hatfield Murray
Cohen Heflin Nickles
Conrad Helms Nunn
Coverdell Hollings Packwood

ra Hutchison Pell
D'Amato Inhofe Pressler
Daschle Inouye Pryor
DeWine Jeffords Reild

12075

Robb Simon Thomas
Rockefeller Si Th
Roth Smith Thurmond
Santorum Snowe Wellstone
Sarbanes Specter
Shelby Stevens
NAYS—1
Johnston
NOT VOTING—2
Moynihan Warner

So the concurrent resolution (H. Con.
Res. 53) was agreed to.

Mr. DOLE. Mr. President, I move to
reconsider the vote.

Mr. MURKOWSKI. I move to lay that
motion on the table.

The motion to lay on the table was

agreed to.

MORNING BUSINESS

Mr. DOLE. Mr. President, I ask unan-
imous consent that there now be a pe-
riod for the transaction of routine
morning business until the hour of
12:30 p.m., with Senators permitted to
speak therein for 5 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. Mr. President, that will
give everybody interested in the prod-
uct liability bill an opportunity to dis-
cuss what their remaining strategy or
plans may be. We would like to com-
plete action on the bill today. And
then, if possible, we would like to move
to the trash bill sometime this after-
noon and try to complete action on
that bill this week.

Mr. MURKOWSKI addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Alaska.

Mr. MURKOWSKI. Mr. President, I
thank my colleagues for the evidence
of support to extend an invitation to
President Lee Teng-hui to visit the
United States in an unofficial capacity.
I think the support, as evidenced by
the vote of 97 to 1 is a clear message of
the prevailing attitude in this body to-
ward extending this invitation.

It is my hope that the administration
and the State Department will under-
stand the intensity of the feelings with
regard to our friends in Taiwan as evi-
denced in President Lee visiting his
alma mater and to a send him to the
United States-Republic of China Eco-
nomic Council Conference in Septem-
ber of this year. I thank my colleagues
for their assistance, understanding,
and support of this resolution.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GORTON. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GORTON. Mr. President, I thank
the Chair.
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(The remarks of Mr. GORTON pertain-
ing to the introduction of 8. 768 are lo-
cated in today's RECORD under ‘‘State-
ments on Introduced Bills and Joint
Resolutions.’)

Mr. ROTH addressed the Chair.

The PRESIDING OFFICER (Mr.
ASHCROFT). The Senator from Dela-
ware.

(The remarks of Mr. ROTH and Mr.
D'AMATO pertaining to the introduc-
tion of 8. Res. 117 are located in to-
day's RECORD under ‘‘Statements on In-
troduced Bills and Joint Resolutions.”)

PRESIDENT CLINTON'S SUMMIT IN
MOSCOW

Mr. ROTH. Mr. President, today the
President of the United States is par-
ticipating in Russia’s May 9 commemo-
ration of V-E Day. President Clinton
accepted Russian President Boris
Yeltsin’s invitation to this event de-
spite the fact that I and many of my
colleagues encouraged him to select
another time for a United States-Rus-
sian summit. We were concerned that
because of the moral ambiguity of this
commemoration, United States partici-
pation would undermine the relation-
ship we seek to develop with Russia.
We must not forget that the Soviet
Union contributed to the outbreak of
World War II, exploited the war's end,
and committed countless atrocities to
Russians, Ukrainians, Lithuanians, and
other peoples subject to its brutal
domination.

President Clinton should not have ac-
cepted this invitation, but now that he
has, it is for these reasons that during
his visit to Moscow he must meet not
only with Russia’s leaders, .but the
Russian people and emphasize three
key themes. First, he must emphasize
human rights. Second, democracy.
And, third, rejection of empire. In
doing so, the President would encour-
age all Russians not to look nostal-
gically back on the Soviet Union, but
forward toward the potential of a
democratic and postimperial Russia.
That should be the principal purpose of
President Clinton’s visit.

Toward this end, President Clinton
must emphasize that his role in this
celebration is not to honor the Soviet
Union, but the valor and sacrifices of
all the peoples who fought in opposi-
tion against Nazi aggression.

He must underscore the fact that
while the United States, as a whole,
celebrates victory in this war, it has
not forgotten the wvictims nor any
crimes committed during that era, be
it by the Nazis, Stalin and his hench-
men, or others,

This will not slight those who fought
valiantly against fascism, as indeed did
millions of Russians. It will, in fact,
honor them even more highly by ensur-
ing that their contributions are distin-
guished from the war-mongering and
atrocities of that brutal time. And, in
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this way, the President will clearly dif-
ferentiate the United States from those
who seek to reanimate the Soviet past.

In articulating these themes, the
President must publicly and forcefully
address the ongoing war in Chechnya.
Moscow's management of the
Chechnyan autonomy movement is de-
pressingly reminiscent of the policies
that Stalin, himself, used to terrorize
the peoples incorporated into the
former Soviet Union. It indicates the
fragility of democracy in Russia and,
perhaps, even a weakening of its im-
pulse.

President Clinton wvowed that he
would not visit Russia as long as Mos-
cow continues the war against
Chechnya. Indeed, Mr. President, in the
weeks preceding this summit meeting,
President Yeltsin actually stepped up
military operations against the Repub-
lic, leveling more towns and killing
more innocent civilians, both Russian
and Chechnyan.

It is therefore absolutely essential
that President Clinton speak forth-
rightly to the Russian people, not hid-
ing the fact that America condemns
the brutal use of military force against
Chechnya.

He should state that America’s rela-
tionship with Russia is contingent
upon Moscow's peaceful resolution of
its differences with the Chechnyan peo-
ple. Hesitation on this matter will un-
dermine the legitimacy of Russia’s true
democrats who have valiantly pro-
tested against this war and will strip
credibility from our efforts to support
Russia’s still embryonic democracy.

The bottomline, Mr. President, is
that human rights is an international
issue. If Russia avows to be a member
of the community of democracies
founded upon respect for inalienable
human rights, it must live up to those
standards.

Third, in order for a true strategic
partnership to evolve between the
United States and Russia, Moscow
must respect the sovereignty of the
non-Russian nations of the former So-
viet Union and former Warsaw Pact.

In this regard, the President’s deci-
sion to visit Ukraine is crucially im-
portant. A Kyiv summit will be an im-
portant signal of America's commit-
ment to assist the consolidation of
Ukraine's independence. In light of
Ukraine's intertwined history with
Russia, the success of Ukrainian inde-
pendence and integration into the
Western community of nations will be
a critical determinant of Russia's evo-
lution into a postimperial state.

An important underpinning of the
constructive role we desire Russian-
Ukrainian relations to play in Euro-
pean security has been the Tripartite
Agreement between Russia, Ukraine,
and the United States. In addition to
facilitating the elimination of
Ukraine's nuclear arsenal, the agree-
ment committed Russia to respect
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Ukraine's sovereignty and independ-
ence. While in Moscow President Clin-
ton must underscore America's com-
mitment to this agreement and our ex-
pectations that Russia do the same.

The President must also emphasize
that NATO enlargement will contrib-
ute to greater peace and stability in
post-cold war Europe. He must commu-
nicate that this is a normal process
that is driven not only by the need to
address the security of Central Europe
but also by the Central Europeans who
have clearly articulated their desire
for membership.

By further ensuring stability in
Central and Eastern Europe, NATO ex-
pansion will positively and signifi-
cantly shape the futures of Russia and
Germany, two great powers now en-
gaged in a delicate and complex proc-
ess of national redefinition. It is a crit-
ical step toward providing the security
essential to enhance the prosperity and
stability now beginning to characterize
Central and Eastern Europe.

It is a requirement for preserving
Germany’s progressive role in Euro-
pean affairs and promoting Russia’s
postimperial evolution. By creating
greater stability along Russia’s fron-
tiers, NATO enlargement would allow
Moscow to spend more of its energy on
the internal challenges of political and
economic reform.

I hope that, while he is in Moscow,
our President will underscore the fact
that Russia cannot and will not have
any veto over the future membership of
NATO.

We all must recognize that NATO en-
largement is a process whose outcome
Russia will, nonetheless, inevitably in-
fluence. If Russia resists the process
through intimidation or aggression,
NATO enlargement will more likely be
directed against Russia. If Russia re-
spects the rights of other nations to de-
termine their own geopolitical orienta-
tion, if Russia recognizes the objective
benefits of NATO enlargement, and if
Russia ultimately works with the alli-
ance, enlargement will contribute to a
broader engagement and integration
that will bring Europe and Russia clos-
er together.

As it was well put in one of the re-
cent hearings of the Foreign Relations’
Committee on this matter, it is not
NATO enlargement that will determine
the future of Russia’s relationship with
the alliance, but Moscow’s reaction to
NATO enlargement.

Finally, during his stay in Moscow
President Clinton must emphasize that
America is more interested in the fu-
ture of Russian democracy than in the
fate of a single leader. I strongly en-
courage that the President meet with
members of Russia’s beleaguered press
and those democratically minded legis-
lators—particularly Sergei Kovalyov,
the Duma’'s former Human Rights Com-
missioner who was recently relieved of
his duties because of his courageous
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criticismn of the Russian Government's
Chechyn policy. Perhaps, the President
should even meet with those Russian
generals who oppose this war, such as
former Deputy Minister of Defense
Boris Gromov who also lost his posi-
tion for his criticism.

I say this because the future of our
relationship with Russia lies not with
those who fall back on the brutal
mechanisms of a bygone age, but with
those who envision Russia as a prosper-
ing democracy.

Mr. President, America’'s role in Mos-
cow’s V-E Day celebrations should be
to encourage Russian people and their
leaders to concentrate not on the
former Soviet Union, but on Russia's
future. These themes—human rights,
democracy, and the rejection of em-
pire—are the keys mnot only to
unlocking Russia's potential but also
to a true strategic partnership between
Russia and the United States. Should
Moscow’s leaders respond positively to
these themes, it would be a strong
demonstration that Russia is shedding
the imperialist ambitions and totali-
tarian proclivities of the Soviet past.

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

HEARINGS SCHEDULED BY THE
SUBCOMMITTEE ON TERRORISM,
TECHNOLOGY AND GOVERNMENT
INFORMATION

Mr. SPECTER. Mr. President, I have
sought recognition to comment briefly
on a series of hearings scheduled by the
Subcommittee on Terrorism, Tech-
nology and Government Information of
the Judiciary Committee in the wake
of Oklahoma City, although one had
actually been scheduled in advance.

We have so far had hearings on the
statutes proposed by the administra-
tion and others. We have had a hearing
in response to certain groups concerned
with the issue of constitutional rights.
A hearing is scheduled for this Thurs-
day, May 11, on the so-called mayhem
manuals, where you can find out how
to make a bomb, and a hearing is
scheduled on May 18 on the incidents
involving Waco, TX and Ruby Ridge,
1D.

I have received correspondence from
the distinguished chairman of the full
committee, Senator HATCH, who raises
a question about the timeliness of the
hearings and about the jurisdiction of
my subcommittee. I have responded to
Senator HATCH, and intend to put the
correspondence in the RECORD so it
may be available for the public, by not-
ing that the jurisdiction is clear-cut on
the subcommittee, both under the au-
thority on terrorism and on govern-
mental information.

1t is my view, Mr. President, that it
is important and the hearings are long
past due on what happened at Waco,
TX and what happened at Ruby Ridge,
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ID. There can be no misunderstanding
or no question that whatever happened
at Waco, TX and Ruby Ridge, ID, that
there is absolutely, positively no jus-
tification for the bombing of the Fed-
eral building in Oklahoma City, OK.

But there has been a great deal of
concern about whether there has been
a candid response by the Government
of the United States, and in the con-
gressional oversight responsibility, we
should lay all the facts on the table in
the interest of full disclosure—let the
chips fall where they may. The virtue
of strength of a democracy is that we
do not cover our mistakes; that if there
are errors and if there are problems, we
identify them forthrightly.

There had been some concern that a
hearing on Ruby Ridge, ID might in
some way prejudice the investigation
by the prosecuting attorney who may
intend to bring some charges, perhaps
even against Federal officials. I have
had an extended discussion with Ran-
dolph Day, Esq., the county attorney
for Boundary County, who has advised
me that he sees no problem in our
going forward with hearings by the
subcommittee.

A number of Senators have made
public statements about the impor-
tance of having such hearings. Others
of my colleagues have discussed the
matters with me privately. I do think
it is important that hearings proceed
and that other Senators and the public
be aware of the status of this matter.

So I ask unanimous consent that the
text of the letter from Senator HATCH
to me dated May 8, with my reply to
him dated May 9, be printed in the
RECORD.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, May 8, 1995.
Hon. ARLEN SPECTER,
U.S. Senate,
Washington, DC.

DEAR ARLEN: I am writing with regard to
your public statements concerning the con-
vening of a hearing in the Terrorism, Tech-
nology and Government Information sub-
committee to review the incidents at Waco,
Texas and Ruby Ridge, Idaho. This letter is
intended to settle any misunderstanding
that may exist as to what the Senate Judici-
ary Committee's plans are surrounding a re-
view of these matters.

As you know, I share your deep concern
over these incidents and believe that a thor-
ough Congressional review of these, and re-
lated federal law enforcement issues, is war-
ranted. However, hearings on these matters
would not be properly within the jurisdiction
of the Subcommittee on Terrorism, Tech-
nology and Government Information. Indeed,
when your staff raised this issue with Com-
mittee staff more than one week ago, my po-
sition on this matter was promptly con-
veyed. Due to the important nature of these
issues and their ramifications for federal law
enforcement, hearings should be held at the
Full Committee. I intend that hearings will
be held in the near future following Senate
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consideration of comprehensive anti-terror-
ism legislation. Indeed, I believe the House
Judiciary Committee has announced hear-
ings as well. It might prove beneficial to
hold our hearings after the House completes
its hearing.

The hearing you propose is an important
one, but I believe that it is unrelated, in any
true sense, to the broader issue of the pre-
vention of domestic terrorism. Accordingly,
to hold the hearing as you propose at this
time will serve only to confuse these impor-
tant issues. Indeed, by linking the Waco inci-
dent to the terrorism issue through hearings
at this time, the Committee could inappro-
priately, albeit unintentionally, convey the
wrong message regarding the culpability of
those responsible for the atrocity in Okla-
homa City. We must not do this.

I appreciate your concern over this matter.
I look forward to working with you on this
and all other matters before the Judiciary
Committee.

Sincerely,
ORRIN G. HATCH,
Chairman.
U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, May 9, 1995.
Hon. ORRIN G. HATCH,
Chatrman, Committee on the Judiciary, U.S.
Senate, Washington, DC

DEAR ORRIN: I have your letter of May 8.

I disagree with you on three counts:

1. Hearings on Waco and Ruby Ridge,
Idaho, should be held promptly (actually
they are long overdue) rather than waiting
to some unspecified time in the ‘“‘near fu-
ture’ or “after the House completes its hear-
ings.”

2. My Subcommittee on Terrorism, Tech-
nology and Government Information has
clear cut jurisdiction both as our authority
relates to terrorism and government infor-
mation.

3. I categorically reject your assertions
that the Subcommittee’s scheduled hearing
will “serve only to confuse these important
issues" and ‘‘convey the wrong message re-
garding the culpability of those responsible
for that atrocity in Oklahoma City.'"" There
can be no conceivable misunderstanding that
there is no possible justification for the
bombing in Oklahoma City regardless of
what happened in Waco or Idaho. The public
interest requires full disclosure of those inci-
dents through hearings to promote public
confidence in government.

Since I have had and am continuing to
have media inguiries on these hearings, for
your information I am releasing this ex-
change of correspondence.

Sincerely,
ARLEN SPECTER.

Mr. SPECTER. 1 thank the Chair and
yield the floor.

Mr. DORGAN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

EXTENSION OF MORNING
BUSINESS

Mr. DORGAN. Mr. President, I ask
unanimous consent that we extend the
recess period—my understanding is the
Senate was to stand in recess at 12:30—
I ask it be extended to allow me to
speak for 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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MEDICARE AND THE BUDGET

Mr. DORGAN. Mr. President, the
Senate Budget Committee is meeting
today, and they are involved in, I
think, a gripping, wrenching debate
about how they will try to find a route
toward a balanced budget. It is an ef-
fort that I think needs to involve all of
us because I do not know of anybody in
this Chamber who has stood on the
floor and said they do not agree that a
balanced budget is necessary and desir-
able for this country.

There were some presentations on
the floor of the Senate earlier this
morning talking about the issue of
Medicare, and I wanted to stand and re-
spond to a couple of those comments,
because part of this issue of balancing
the Federal budget involves the ques-
tion of Medicare.

We are in a circumstance described,
interestingly enough, by E.J. Dionne
today in the Washington Post. I would
like to read a paragraph or two from
his column:

When the House Republicans passed their
big tax cut earlier this year, they were not
at all interested in what President Clinton
or the Democrats had to say about it. They
wanted credit for doing what they said they
would do in the Contract With America. And
they got it.

But now the time has come to pay both for
the tax cut and for even a bigger promise, a
balanced budget by year 2002. Suddenly, the
Republicans are whining that the President
has refused to take the lead in cutting Medi-
care and Medicaid, which is what the GOP
needs to do to make any sense of its budget
promises.

Mr. Dionne says:

Let's see: When it comes to passing around
the goodies, the House Republicans are pre-
pared to take full responsibility. When it
comes to paying for the goodies, they want a
Democratic President to take full respon-
sibility. And they act shocked, shocked when
he refuses to play along.

You can't blame the Republicans for try-
ing. It's a clever, if transparent, strategy.

The point is, there has been a lot of
protest on the floor of the Senate and
the House in the last few days about
concerns many of us have about the
Medicare Program and the tax cut that
was passed recently by the House of
Representatives.

It seems to me that at least some in
Congress dived off the high board and
showed wonderful form as they did
their double twists and have now dis-
covered there is no water in the pool.

A tax cut first, for the middle class
they said. Of course, the chart shows
something different. Who benefits from
the tax cut bill? If you earn over
$200,000 as a family, you get $11,200 a
year in tax cuts. If you are a family
earning less than $30,000 a year, you get
$120 a year in tax cuts. This is not a
middle class I have seen anywhere in
America. The fact is that it is a tax cut
for the wealthy. That was passed, and
now they say we should cut Medicare
to pay for it.

Well, we are going to have to reduce
the rate of growth in Medicare. No one
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disputes that. But before we engage in
a discussion about what you do about
Medicare and Medicaid, many of us be-
lieve that the first thing you ought to
do is get rid of this tax cut for the rich.
It is time to deep-six this kind of a pro-
posal, then let us talk about Medicare.
Otherwise, what you have is a direct
circumstance that cannot be avoided.

The comparison is obvious: $340 bil-
lion in tax cuts, for $300 to $400 billion
in Medicare and Medicaid health care
cuts. Let us back away from the tax
cut. As soon as the majority party does
that—and I hope they will—then I
think this Congress ought to begin, in
a joint effort on Medicare and Medicaid
and virtually every other area of the
Federal budget, to sift through these
things to find out where we achieve the
means by which we balance the Federal
budget.

But you know, some of us have been
through all of this before. Talk is
cheap. Talking about balancing the
budget is very, very easy. Everyone
talks about it.

Last week, I proposed a series of
budget cuts, real budget cuts in a
whole range of areas that totaled some
$800 billion, and I am going to propose
more. That package does not include
Medicare and Medicaid, and I know we
have to reduce the rate of growth on
both of those. But I also feel very
strongly that as we approach this prob-
lem, we should not allow the other
party to pass a very big tax cut first
and then say to others later, ‘"Now help
us pay for that by taking it out of the
hide of your constituents.”

Let us join together and work to-
gether, but let us do it in a way that
gets rid of the tax cut that was ill-ad-
vised, bad public policy, not middle
class, but essentially a tax cut that
benefits the wealthy. Get rid of it, dis-
avow it and then move on together in
every single area of the Federal budget
and do what is right for the country.

That is what the American people ex-
pect and deserve, and I think that is
what will benefit this country’s future
in a real and meaningful way.

Let me thank the President for al-
lowing me to extend the time. With
that, I yield the floor.

———

RECESS

The PRESIDING OFFICER. Under
the previous order, the hour of 12:30
p.m., plus the unanimous consent for
additional time, having arrived, the
Senate will stand in recess until the
hour of 2:15 p.m.

Thereupon, at 12:37 p.m., the Senate
recessed until 2:15 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer (Mr.
COATS).

COMMONSENSE PRODUCT LIABIL-
ITY AND LEGAL REFORM ACT
The Senate continued with the con-
sideration of the bill.
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Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. What is the pending
business and what is the status of the
pending business?

The PRESIDING OFFICER. The
pending unfinished business is H.R. 956,
and the pending question is amend-
ment No. 709. The Senate is operating
under cloture.

Mr. GORTON. Is that the Gorton-
Rockefeller-Dole amendment to the
Coverdell-Dole amendment?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. GORTON. Mr. President, since
we are now under cloture and without
the presence of my colleague, Senator
ROCKEFELLER, I should like, very ten-
tatively, to announce what I hope the
course of action will be this afternoon.

I will, unless there is objection, with-
in a reasonable period of time, ask
unanimous consent for a minor but sig-
nificant amendment to the Gorton-
Rockefeller-Dole amendment, a propo-
sition that does require unanimous
consent to keep the undertaking that
Senator ROCKEFELLER made with re-
spect to the right of a new trial after a
judge imposed additur.

After that, I would propose that we
go forward by adopting the Gorton-
Dole-Rockefeller amendment and the
underlying amendment and then hav-
ing a debate on any further amend-
ments to the bill, some of which will
require unanimous consent in order to
bring them up, as I understand from
the Parliamentarian, because of the po-
sition in which we find ourselves.

Senator ROCKEFELLER and I have
agreed that amendments from the
other side, during the pendency of clo-
ture, that Members opposed to this bill
want to bring up ought to be allowed to
be brought up, and certainly we will
grant unanimous consent for that tak-
ing place.

Each of these will require coopera-
tion and essentially unanimous con-
sent. Senator ROCKEFELLER is not back
yet. One of the opponents to the bill is
here. I am going to suggest the absence
of a quorum so that Members can di-
gest this request, so that the leaders
can get together if they wish, and so
we can proceed for the rest of the day.
I hope that we will end up being able to
finish the entire bill and having our
final vote on final passage before the
day is out, as the leader would like to
g0 on to other bills.

Mr. HEFLIN. If the Senator will
withhold the quorum call, regarding
what the Senator has said about asking
unanimous consent, I think Senator
HOLLINGS should be on the floor to re-
spond to that. I think he has some feel-
ings on it. However, I do realize this: It
is my information that unless that
happens, then unanimous consent is
going to be necessary for each and
every amendment to occur. Now, I have
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been talking with various -people on
our side who are very knowledgeable
on parliamentary proceedings. I think
it is something we will want to look at.
If we enter into a quorum call, we
ought to investigate and see exactly
what the parliamentary status is and
what Senator HOLLINGS’ feelings are on
that. He articulated to me earlier rath-
er strong feelings against it. But he
may have reconsidered it since that
time.

Mr. GORTON. I think the Senator
from Alabama is correct about the par-
liamentary situation. Certainly, given
Senator HOLLINGS' views on the sub-
ject, I want his full knowledge and par-
ticipation before we go ahead. My an-
nouncement was just in hopes that we
can get interested people here to make
those decisions. Awaiting our ability to

do so, I suggest the absence of a
gquorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. WELLSTONE. Mr. President, I
ask unanimous consent that the order
for the gquorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WELLSTONE. Mr. President, am
I correct that we are now on the prod-
uct liability bill?

The PRESIDING OFFICER. The Sen-
ate is now on that matter, H.R. 956, the
product liability bill under cloture.

Mr. WELLSTONE. I thank the Chair.

Mr. President, I want to speak about
this legislation that is before the body,
and I would like to talk about what I
think is at stake in the vote that we
just cast and what would be at stake in
some votes that we will also be casting
over the next day or day and a half.

As I see it, we started out with a bill
that was unfair, which I think tipped
the scale of justice away from
consumer protection and in favor of
corporate wrongdoers. Then as we went
along, there was an overreaching by
some of the insurance companies and
other big corporate defendants, and yet
more amendments were attached onto
this bill making it truly awful. Then as
a result of several cloture votes—when
it was clear that this piece of legisla-
tion with all of the additional awful
amendments could not pass—it was
stripped down to now being just pro-
foundly wrong for people in this coun-
try, which is not what 1 would call
much of an improvement.

Mr. President, I am not a lawyer. But
as [ understand the features of this bill
there is a tremendous amount of un-
fairness. I quite frankly cannot figure
out why this body went ahead and in-
voked cloture. First of all, there is still
a cap on punitive damages, as I under-
stand it, of $250,000 or twice compen-
satory damages. Compensatory means
both the economic and the non-
economic damages. So that, for exam-
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ple, if you were not an executive of a
large company but a wage earner, if
you did not make as much money, if
you were a woman—women generally
speaking make less than men in the
work force—or if you were a senior cit-
izen, and you were hurt by exactly the
same behavior and received exactly the
same harm from exactly the same de-
fendant as some CEO, there would be
differences in terms of what the award
would be. The punishment would be
greater for hurting the CEO.

This is still an absurd result and still
an indefensible one. When I spoke last
week I asked my colleagues to consider
the faces of people who will be hurt by
this provision. LeeAnn Gryc from my
State of Minnesota was 4 years old
when the pajama she was wearing ig-
nited leaving her with second- and
third-degree burns over 20 percent of
her body. An official with the company
that made the pajamas had written a
memo 14 years earlier stating that be-
cause the material they used was so
flammable the company was ‘“‘sitting
on a powder keg''. This latest proposal,
the Gorton-Rockefeller substitute,
would cap the punishment the defend-
ant receives. How would this affect
LeeAnn? It is not clear. All of that
would depend upon what kind of com-
pensatory damages the jury awards.
Are we really willing to sit here in
Washington, DC, and change that and
preempt Minnesota law and make that
kind of determination?

Mr. President, this proposed improve-
ment has new language which would
allow a judge to award higher punitive
damages than the caps would otherwise
provide if the judge thinks it is nec-
essary to serve the twin purposes of
punishment and deterrence. Again,
first of all, what we do is set this cap
and it is either $250,000 or twice a com-
bination of economic and noneconomic
damages which is discriminatory, by
the way, toward low income, moderate
income, middle income in terms of how
that formula works out. Then we go on.

When you think about the case of
LeeAnn Gryc, or the case of a whole lot
of other people who are hurt in this
country, who is prepared to say that
the cap ought to be $250,000 or a little
above? Who is prepared to say that a
defendant should be punished less be-
cause he or she hurt a wage earner as
opposed to a CEO of some of the largest
companies in this country? I do not see
the Minnesota standard of fairness.

The new language then, in what is
apparently supposed to be an improve-
ment, allows the judge to award more
punitive damages than the caps would
otherwise provide, if the judge thinks
that it is necessary to serve the twin
purposes of punishment and deterrence.
But what happened to the jury? People
on juries elect us to office. We have all
the confidence in the world in the peo-
ple who sit on juries to elect us to of-
fice. But all of a sudden we do not trust
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them to sit in judgment of their peers.
They sit in judgment of us, do they
not? Are not they usually the finders of
fact? I would think that it would be
difficult to find some standard of fair-
ness where we essentially remove ju-
ries from this important process.

Then I was surprised to find in what
is apparently supposed to be an im-
provement a provision saying that if
we are worried about the backlog of
cases and paperwork reduction and all
of the rest, we tell judges that it is OK
to go above the caps whenever they
think it is necessary, but we can also
count on an additional court proceed-
ing. On the bottom of page 22 in the
Gorton-Rockefeller substitute, it says
that if a defendant does not like the
judge’s decision to go above the caps,
““the court shall set aside the punitive
damages award and order a new trial
on the issue of punitive damages
only.".

So what we get back to is essentially
a meaningless provision where we go to
yet another trial if the defendant does
not like the decision the judge has
made. My colleague, Senator LEVIN
from Michigan, I thought came out
here with a lucid presentation of this
problem.

Joint liability I think is the
thorniest issue. Actually in the Labor
Committee, when we were talking
about this question, I may or may not
have said thinking out loud that I
struggled with this question. But I do
not think the substitute does anything
to correct the problem. It eliminates
joint liability for noneconomic dam-
ages. Some of my colleagues have re-
ferred to this as the ‘‘deep pocket pays
problem.” But I think they are wrong.
This is really a ‘“‘victim pays problem.”

I will tell you that it is really a dif-
ficult question. Suppose a company is
responsible for only a portion of what
it would take to restore a victim to
whole, compensatory damage. Yet with
joint liability that company might
have to be responsible for more than
its fair share. That does not make a lot
of sense. It does not seem as if it is
fair.

But, Mr. President, now what we
have is a provision which essentially
says to the consumer, to the citizen
that is hurt, to the citizen that is in-
jured, maimed, that they will always
have to assume some of those damages,
if one of the responsible parties cannot
pay. I do not see the standard of fair-
ness. In my State of Minnesota we
came up with what I think is a reason-
able compromise; that is, we set a
threshold. I think it was 15 percent.
What we said was that, if you are re-
sponsible for less than 15 percent of the
overall damage, then you would not
have to be responsible for more than
your fair share.

But, Mr. President, it does not make
any difference what Minnesota has
done. We have struggled with the prob-
lem. We have come up with a middle
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ground. But that all is preempted by
this piece of legislation.

Mr. President, it just sounds like a
clever political argument. But it really
is not. So many people have talked
about decentralization. So many people
have talked about relying more on
States and local governments being the
decisionmakers. But in this particular
case, we are preempting some of the
good work that has been done in a good
many States in this country, and I
would put Minnesota at the very top.

Mr. President, there are huge prob-
lems with this piece of legislation. It is
a giveaway to corporate wrongdoers. I
think it is a profound mistake. We did
not really have that much debate on
the whole question of the 20-year stat-
ute of repose. But, again, let me just
simply say, that regardless of how you
look at it, I think again this is arbi-
trary and indefensible. What possible
justification is there for it? After all, if
a product is defective and does not hurt
anybody until it is over 20 years old, is
the harm to the victim any less? Is the
responsibility of the manufacturer any
less?

I talked about Patty Fritz from Min-
nesota. She is pretty well known in our
State, and she is pretty well known in
our country for her courage. In her par-
ticular case, her daughter, Katie, was
crushed to death by a defective garage
door opener.

If it had been after 20 years, if the
company had produced this product
which was defective from the word go
but she had only been hurt after 20
years, does that mean the damage to
that family is any less? Does that
mean the responsibility of the com-
pany is any less?

Mr. President, we are closing the
courthouse door to people who are hurt
by products produced by some of the
businesses—thank God, not many of
the businesses—within our country.
Some of my colleagues came out on the
floor of the Senate with a bill last
week. Then there were amendments,
which, as I said before, made it a truly
egregious piece of legislation. We were
successful in opposing a good number
of cloture motions. Now the bill has
been stripped away of some of the
worst provisions, but it is still a piece
of legislation which is profoundly anti-
consumer, profoundly antiordinary cit-
izen, and I think it tips the scales of
justice way too far in the direction of
corporate wrongdoers and really denies
people some of the redress for griev-
ances that they currently have within
our court system.

Finally, I think there is a gigantic
problem with this Federal preemption.
If a State like the State of Minnesota
has come up with some reasonable mid-
dle-ground proposals to deal with the
problems of excessive litigation, to
deal with some of the problems of joint
liability, to try to have some fairness
between the businesses and the con-
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sumers and the lawyers, it seems to me
States ought to be able to hold on to
some of the legislation they passed and
not be preempted by this national leg-
islation.

So, Mr. President, I hope we will
have further debate on this piece of
legislation, and I hope my colleagues
will oppose it.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. STEVENS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. STEVENS. Mr. President, I
would like to thank my southern
neighbor, Senator GORTON from Wash-
ington, for agreeing to clarify a few
points about S. 565, the Product Liabil-
ity Fairness Act. I also want to thank
Senator GORTON's staff for their will-
ingness to work out some of the finer
points of this legislation.

Section 102(c) of S. 565 lists a number
of laws that are not superseded or af-
fected by the act. My first question
seeks to clarify the language in section
102(c)(2). Section 102(c)(2) provides:
“Nothing in this title may be con-
strued to * * * (2) supersede or alter
any Federal law;"”

The committee report at page 28,
footnote 101, gives examples of Federal
statutes that are not superseded by S.
565. The examples in the committee re-
port include the Federal Tort Claims
Act, the 0Oil Pollution Act of 1990, and
the Trans Alaska Pipeline Authoriza-
tion Act.

My question to my friend is whether
the language ‘‘any Federal law’ in sec-
tion 102(c) also includes Federal com-
mon law. I assume that it does and,
therefore, that S. 5656 does not super-
sede any Federal statutory or common
law, such as admiralty law. Would my
friend clarify this point for me, please?

Mr GORTON. The assumption of the
Senator from Alaska is correct. Sec-
tion 102(c)(2) provides that S. 565 does
not supersede ‘‘any Federal law,” and
that includes both Federal statutory
law and Federal common law. The act,
therefore, would not affect any causes
of action or any remedies, including
punitive damages, determined under
Federal statutory or common law, in-
cluding admiralty law.

Mr. STEVENS. I thank the Senator
from Washington for that confirma-
tion. My second question seeks to clar-
ify the so-called environmental exclu-
sion—section 102(c)(7)—which I sup-
port. Could you elaborate on the statu-
tory exclusion and the statement in
the committee report that provides:
“The exception for environmental
cases in this section makes clear that
this act does not apply to actions for
damage to the environment.”?
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Mr. GORTON. I would be happy to
elaborate on this section for the Sen-
ator from Alaska. Section 102(c)(T)
reads:

Nothing in this title may be construed to
* * * (T) supersede or modify any statutory
or common law, including any law providing
for an action to abate a nuisance, that au-
thorizes a state or person to institute an ac-
tion for civil damages or civil penalties,
cleanup costs, injunctions, restitution, cost
recovery, punitive damages, or any other
form of relief for remediation of the environ-
ment * * * or the threat of such remediation.

As the Senator notes, the committee
report explains that the exception for
environmental cases is intended to ex-
clude from S. 565 all caunses of action
and remedies that are available under
Federal or State statutory or common
law for damage to the environment.
Therefore, this act would not place a
cap on any punitive damage award or
other remedy under any cause of action
related to damage to the environment,
including an action under a product li-
ability theory.

Mr. STEVENS. Mr. President, I
would like to focus on this point for a
moment, if I may. Section 102(c)(7) ex-
cludes from coverage under the bill any
actions for ‘‘remediation of the envi-
ronment.” The section refers to the
Comprehensive Environmental Re-
sponse, Compensation and Liability
Act of 1980 for the definition of ‘“‘envi-
ronment,” which includes the navi-
gable waters, the waters of the contig-
uous zone, the ocean waters of the
United States, and any other surface
water, ground water, drinking water
supply, land surface or subsurface stra-
ta, or ambient air within the United
States. The section does not define ‘‘re-
lief for remediation,” which is not a
legal term of art.

It is not clear whether ‘‘relief for re-
mediation of the environment'" in-
cludes all other remedies to make in-
jured parties whole, such as relief for
damage to private property and lost
revenues, or whether the exclusion is
limited strictly to damage to the envi-
ronment. I note that the committee re-
port states with respect to section
102(c)(7) that the bill “‘does apply to all
product liability actions for harm”
which is defined as ‘‘any physical in-
jury, illness, disease, death, or damage
to property caused by a product.” I ask
the Senator if he could.please explain
how this exclusion is intended to be ap-
plied in the case of an oilspill that
causes damage to the environment and
damage to private property?

Mr. GORTON. The exclusion in sec-
tion 102(c)(7) would apply to all causes
of action and remedies for damage to
the environment. As the Senator from
Alaska has correctly noted, the bill
would apply to actions under State law
for injury to persons or property that
are caused by a product. As mentioned
earlier, this bill would not apply to any
Federal statutory or common law
cause of action.
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To expand on the Senator’'s question,
in the case of an oilspill caused by the
failure of a storage tank in which the
plaintiffs seek to recover for both dam-
age to the environment and loss of
property, the rules in the bill would es-
tablish the standard of proof and the
limit of punitive damages with respect
to recovery on the basis of damage to
property under any applicable State
law.

The bill would not apply to any as-
pect of the recovery for environmental
damages, including any recovery for
cleanup costs, remedial measures, dam-
ages or penalties for loss of wildlife, or
punitive damages that are assessed for
damage to the environment, whether
under State or Federal law and even if
the cause of action is based on a prod-
uct liability theory. As is noted on
page 22 of the committee report in the
discussion of the definition of “harm"
‘it is the nature of the loss that trig-
gers the application of the act” with
respect to State law, not the cause of
action used.

Mr. STEVENS. I thank the Senator
for that explanation. My final question
is whether the owner or operator of a
product, such as a tank which contains
oil, who is sued following an environ-
mental accident may sue the manufac-
turer of the ship or tank under a prod-
uct liability cause of action without
limitation by this bill if it was product
failure that caused the damage to the
environment? My concern is that the
equipment operator will be unable to
recover fully from the manufacturer.
Ultimately, the original plaintiff may
only be able to recover to the extent
that the operator is able to recover.

Mr. GORTON. I appreciate the Sen-
ator's request for absolute clarity. Fur-
ther reference to the example of the
ruptured oil tank may best illustrate
the answer to your question. Suppose
the oil tank ruptures as a result of a
manufacturing defect. It leaks oil,
causing damage to the environment
and the neighboring private property,
as well as damage to the tank owner
and the tank.

The statutory construction of the en-
vironmental exemption is clear. This
bill will not alter any law under which
any injured party could recover for
damage to the environment.

To the extent that the owner or man-
ufacturer of the tank is liable for civil
damages or civil penalties, cleanup
costs, restitution, cost recovery, puni-
tive damages or any other form of re-
lief ordered to restore, correct, or com-
pensate for damage to the environ-
ment, the rules in this bill would not
apply. The bill would apply to an ac-
tion by the private property owner to
recover under State law for damage to
that property based on the failure of
the tank or on the basis that the oil,
which is also a product, caused the
harm.

Similarly, under section 102(c)(7) this
bill would not apply to third party ac-
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tions related to environmental dam-
ages. For example, the tank owner
could implead or cross-claim against
the manufacturer of the tank for dam-
ages awarded against the tank owner
for remediation of the environment
under any theory, including product li-
ability. S. 565 would not apply as a lim-
itation on the causes of action or rem-
edies available to the tank owner in an
action against the manufacturer, but
only to the extent that the tank owner
is seeking to recover against the manu-
facturer for damages awarded against
the tank owner for remediation of the
environment. Applicable Federal or
State law, other than this bill, would
continue to govern the action with re-
spect to environmental damage.

However, this bill would apply with
respect to any action under a product
liability theory by the tank owner
against the manufacturer for harm, as
defined by this bill, caused by the prod-
uct. In the case of a tank owner which
has been held liable under a strict li-
ability regime such as that found in
section 1002 of the Oil Pollution Act of
1990, any damages assessed against the
tank owner, including damages for in-
jury to real or personal property
caused by the product, should be con-
sidered economic damages to the tank
owner for purposes of this bill, and an
action to recover those economic dam-
ages from the manufacturer under a
product liability theory would be with-
out limitation under this bill.

Mr. STEVENS. Mr. President, I
thank my good friend from Washington
for taking the time to clarify the scope
of these two provisions. I want to
thank, again, him and his staff for as-
sisting me and Annie Mclnervey and
Earl Comstock of my staff to clarify
these issues which are of vital impor-
tance to my State.

Mr. GORTON. Mr. President, I do be-
lieve there is one other clarification
that needs to be made. The questions
that have been propounded by the Sen-
ator from Alaska refer to S. 565. Tech-
nically speaking, S. 565 is not before
us. We are dealing with a House bill
and a Senate amendment which incor-
porated all of the provisions of S. 565 in
it. And so the questions and answers
are applicable equally to that amend-
ment as they would be if the identical
S. 565 were before the Senate.

Mr. STEVENS. Will this still be
called the Product Liability Fairness
Act?

Mr. GORTON. It will be.

Mr. STEVENS. Then our comments
should be addressed, for legislative his-
tory, to that act. I thank the Senator
from Washington for clarifying that.

Mr. COATS. Mr. President, this has
truly been a year of reform. Since the
outset of this Congress, the pervasive
theme has been to fundamentally
change a system of government that
has gone awry. Thus far, most of these
efforts at reform have been targeted at
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the Congress, and rightfully so. As
some have said, we must first stop the
bleeding. However, there are many
very formidable tasks before us. One of
which we discuss today.

Mr. President, I rise today to dedi-
cate my support to the effort to reform
the product liability system.

Justice in America is fundamentally
rooted in the principles of the equality,
expedience, and accessibility. Our cur-
rent system of product liability is in
conflict with all of these principles.

Where product liability cases are
concerned, we certainly, cannot say
that there is equality in the system.
There is a total lack of uniformity in
the current product liability system.
Due to the broad diversity of legal
standards from jurisdiction to jurisdic-
tion, it is absolutely impossible to pre-
dict what, when and how you will be
compensated for losses resulting from a
faulty product. Where businesses are
concerned, this unpredictability leads
to disproportionately high risk cal-
culations and insurance rates as com-
panies are forced to calculate the
worst-case-scenario in assessing liabil-
ity risk.

These risk costs have, not only an
adverse effect on those directly in-
volved in any particular case, but on
all Americans. Disproportionately high
insurance costs have several negative
effects on American business. In each
case, that negative impact effect all of
us.
Confronted with impossible-to-cal-
culate liability costs, American busi-
nesses often choose not to introduce
new technologies and innovations into
the marketplace. Thus denying con-
sumers the benefits of enhanced prod-
ucts and services.

Nowhere is this more evident than
the biomedical industry. In my State
of Indiana, there is a large biomedical
industry. Among other things, these
companies make artificial limbs. This
is an industry that provides hope and
freedom to so many people who may
otherwise find their lives limited by
disability. However, due to dispropor-
tionate liability costs, the manufactur-
ers of the raw materials utilized in the
construction of these prosthetic device
are increasingly choosing to forego the
market. The sales to the biomedical in-
dustry represent such a small percent-
age of total profits that liability costs
outweigh benefits.

Furthermore, American businesses
are confronted with insurance costs 20
times greater than their European
competitors and 15 times greater than
those of Japanese industries. In addi-
tion to making American products
more expensive at home, this adversely
effects competitiveness in a global
marketplace. That means damage to
job creation.

An excellent example of this is a case
in Coatesville, IN. A small community
of around 600 people, Coatesville is the
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home of the Magic Circle Corp.—a com-
pany employing around 30 people from
Coatesville and Filmore, a small town
next door.

Magic Circle is a small business that
produces riding lawn mowers. The en-
gine of these mowers is manufactured
to automatically shut off when a per-
son gets up from the mower seat. Un-
fortunately, in a cemetery in a nearby
State, someone decided to tape down
the seat so that the mower continued
to run when that person left it unat-
tended on a hillside. The mower rolled
forward and injured their foot.

That person, the one who taped down
the seat and left the mower unattended
on the side of a hill, sued Magic Circle
for $7 million. There was no alteration
or misuse defense in the State in which
the incident occurred. The amount of
damages requested exceeded the total
of all Magic Circle profits and assets.
In the end, they were forced to pay
$10,000 in attorney fees and its insur-
ance company paid out $35,000 to the
claimant.

There is an interesting footnote to
this case. Officials of a foreign govern-
ment later contacted the owners of
Magic Circle to see if they would be in-
terested in relocating in that country.
One of the selling points of their pres-
entation was the country's product 1i-
ability laws.

There are those who argue that the
threat of large punitive damages is
what makes America’s products safe.
This argument is fundamentally
flawed. What makes American products
the best in the world is not a lottery-
style product liability legal system.
The American consumer operating in a
free market, who demands quality and
excellence, is what makes American
manufactured products the most high-
quality products in the world today.
However, the impact of our current
product liability system is beginning
to take its toll. If we do not take ac-
tion now, we will be in danger of losing
our competitive edge.

Even the most adamant defenders of
our current system certainly cannot
say that it is expedient. A GAO report
shows that product liability cases take
an average of 2'2 years to move from
filing to verdict. One case cited took
nearly 10 years to move through the ju-
dicial process.

The cynical result of these delays is
that both parties are ultimately forced
to negotiate compromises because they
are overwhelmed with legal costs.
These compromises often have little to
do with guilt or innocence and much to
do with predatory lawyers and a bi-
zarre patchwork of legal standards and
procedures.

Mr. President, I am an attorney.
Many of my distinguished colleagues
are attorneys. I am not here to attack
lawyers. However, in the legal indus-
try, as in any industry, there are those
who lack scruples. There are those who
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will pursue personal financial interests
above ethical considerations. In civil
liability cases, lawyer's fees account
for 61 percent of funds expended on
product liability claims. These ex-
penses include both defendant and
plaintiff costs. The net effect of this in-
credible statistic is that realistic ac-
cessibility to the legal system and
legal defense is a mere myth in most
situations.

Mr. President, clearly there is a need
for fundamental reform to the product
liability legal system. We have debated
this issue since I came to Washington.

Fundamental product liability re-
form offers the hope of removing one of
America’'s most destructive obstacles
to job growth. When frivolous suits are
traded, when weak cases are brought,
when litigation explodes, our economy
is crippled. New technology never
comes to market. Medical costs in-
crease. The doors to factories close. In-
surance costs increase. American prod-
ucts are unable to compete around the
world. Perhaps most sorrily, a legal
system that was once the envy of the
world, has been twisted and distorted
to a point where the very principles on
which it was originally constructed
cannot even be recognized. We must
turn this tide.

A Rand Corp. study found that most
of the money awarded in injury cases is
taken by the legal process itself. Less
than half actually gets through to vic-
tims. According to a GAO study, 50 per-
cent or more of payments made by de-
fendants in a product liability trial
goes to lawyers. Victims get less than
50 percent. This same report discovered
that when a case is appealed, defense
costs can actually double.

Estimates vary, but one professor at
the University of Virginia has esti-
mated that when all the costs are fi-
nally counted, a mere 15 percent of in-
jury litigation awards go to a victim.

Innocent victims must find relief and
the help they deserve—and this bill
preserves that obligation. But a run-
away legal system must not be allowed
to make victims of us all.

The current state of product liability
law does not work for victims, it does
not work for manufacturers, for con-
sumers, for America.

Like so many of the reforms that we
have already passed and stand to take
action on, product liability reform is
long overdue and at a critical stage.
For the sake of our workers, for our
economy, and for the victims trapped
in a legal morass, I urge my colleagues
to support this legislation.

Mr. STEVENS. I suggest the absence
of a quorum.

The PRESIDING OFFICER (Mr.
SANTORUM). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. GORTON. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GORTON. Mr. President, by con-
sent of all parties, I ask for action on
the Gorton-Rockefeller-Dole amend-
ment.

VOTE ON AMENDMENT NO. 709, AS MODIFIED

The PRESIDING OFFICER. Is there
further debate on the amendment? If
not, the question is on agreeing to the
amendment No. 709, as modified.

The amendment (No. 709), as modi-
fied, was agreed to.

Mr. GORTON. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. KYL. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Kansas,

Mr. DOLE. Mr. President, I ask unan-
imous consent to proceed as in morn-
ing business for the next 15 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. I thank the Chair.

(The remarks of Mr, DOLE pertaining
to the introduction of S. 770 are located
in today's RECORD under ‘‘Statements
on Introduced Bills and Joint Resolu-
tions.”")

Mr. DOLE. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. GORTON. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GORTON. Mr. President, I ask
unanimous consent that it be in order
for me to offer the amendment I have
in my hand which the Democrats have
also seen and it be in order notwith-
standing the provisions of rule XXII.
This is the so-called additur fix amend-
ment requested by the White House.

The PRESIDING OFFICER. Is there
objection?

Mr. HARKIN. Mr. President, on be-
half of Senator HOLLINGS, I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. GORTON. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HEFLIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HEFLIN. Mr. President, during
the course of debate in discussing the
breadth of the products liability bill, I
mentioned that a nuclear power plant
or a component part thereof could be
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included within the purview of the
products liability bill. I also stated
that maybe the bill might not cover a
nuclear power plant or a component
part thereof.

I, in effect, raise two issues: One
being the issue of pain and suffering,
and the other being the statute of
repose. In regard to these issues, I men-
tion the Chernobyl melt-down.

Since that time, my office has been
contacted by reliable and informed in-
dividuals who feel that I misspoke on
this issue.

First, they say the difference be-
tween design and operation of the Unit-
ed States and Soviet plants make a
Chernobyl-style accident virtually im-
possible.

Second, they state that the bill
would not in any way prohibit com-
pensation for injured parties in the
event of a nuclear accident regardless
of the time of the manufacture of the
plant or components. They particularly
point out that Congress has provided a
sure and certain recovery system for
any member of the public injured as a
result of a nuclear power plant acci-
dent—the Price-Anderson Act—and,
further, that Congress in 1988 increased
the amount of funds available for
claims to more than $6.8 billion and
pledged to review the situation in the
case of an accident where more funds
were needed to compensate the injured.
The nuclear power industry, I am told,
has willingly agreed to be assessed up
to $63 million against each licensed re-
actor in order to pay damage claims.
The nuclear power industry has met
this obligation to provide a clear and
reliable source of liability compensa-
tion when it is justified.

While I have not researched this
issue completely, I do find that follow-
ing the case of Klick v. Metropolitan
Edison Co. (1986, CA3 Pa) 784 F2d 490,
which limited certain damages to an
‘‘extraordinary nuclear occurrence,”
Congress did amend the Price-Anderson
Act to include a ‘‘nuclear incident.”

In the exclusion clause of the prod-
ucts liability bill there is a statement
to the effect that the bill does not su-
persede any Federal law.

I have great confidence in the knowl-
edge and reliability of the individuals
who have brought this to my attention,
and I would like to put the record
straight. I will continue to research
this matter; and if there is anything
different from what I have been told, I
will make it known to the Senate.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr.
DEWINE). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BURNS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. BURNS. Mr. President, I ask
unanimous consent that I may be al-
lowed to proceed as in morning busi-
ness for the next 10 minutes.

The PRESIDING OFFICER. Without
objection, it is 8o ordered.

(The remarks of Mr. BURNS pertain-
ing to the introduction of S. 768 are
printed in today's RECORD under
‘‘Statements on Introduced Bills and
Joint Resolutions.”)

Mr. BURNS. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

UNITED STATES-JAPAN TRADE
RELATIONS

Mr. BYRD. Mr. President, I have a
Senate resolution which has been
cleared with both leaders, and they are
both cosponsors. I have the clearance
from them to take up the resolution
and proceed with its immediate consid-
eration. I therefore send a Senate reso-
lution to the desk and I ask unanimous
consent that the Senate proceed to its
immediate consideration.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will read the resolution by title.

The legislative clerk read as follows:

A resolution (S. Res. 118) concerning Unit-
ed States-Japan Trade Relations.

The Senate proceeded to consider the
resolution.

Mr. BYRD. Mr. President, this reso-
lation is being jointly cosponsored by
Senators DOLE, DASCHLE, BAUCUS,
REID, ASHCROFT, WARNER, LEVIN, HOL-
LINGS, PRESSLER, DORGAN, BROWN, and
SARBANES.

Mr. President, the long and difficult
negotiations between the United States
and Japan over United States access to
the Japanese automotive market col-
lapsed last Friday, May 5, 1995, in
Whistler, Canada. Japan simply cannot
kick the habit of a closed automotive
market, that is the antithesis of free
trade. It is not clear as to whether the
Japanese will return to the negotiating
table with a changed position, or
whether Japan's automakers will
themselves announce an agreement
with specific measures of progress to
allow American products to compete
fairly there. Let us hope that they do
break the impasse, but this disappoint-
ing result of strenuous, long-term ef-
forts by the United States to get fair
access to this lucrative market brings
us to a watershed in our trading rela-
tions with Japan. This blow cannot
help our overall relationship with a na-
tion that we have worked with for dec-
ades to promote our mutual goals of se-
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curity, stability, and peace in the Pa-
cific.

My distinguished colleague from
West Virginia, Senator ROCKEFELLER,
stated on this floor this past Wednes-
day that the nature of the difficult
problem in getting fair access to Ja-
pan's market. Japan rigs her market
against us, despite economic pressures
to be more open. Despite the recent in-
crease in the value of the yen, which
would make United States products
more competitive in Japan, Japan
keeps her market closed to cheaper im-
ports and overprices goods offered to
the Japanese consumer. Increased sav-
ings which should be passed on to Japa-
nese consumers, resulting from the in-
creased strength of the yen vis-a-vis
other currencies are never passed on to
the Japanese consumer. The increased
profits which are accumulated by Japa-
nese producers are used to subsidize ex-
ports, keeping prices for those same
goods artificially low here in the Unit-
ed States, making Japan artificially
more competitive. It is a controlled
pricing situation, not based on free
market principles. The devastating re-
sult of these practices in the auto-
motive industry, for both new cars and
parts, has been an unacceptably high
and persistent trade deficit with Japan.

The result in 1995 was a ballooning
record trade deficit with Japan of $66
billion, up 10 percent over 1994, of
which $37 billion, or 56 percent of the
total is attributable to cars and auto
parts. The automotive trade deficit
with Japan constituted some 22 percent
of our entire trade deficit with the
world. American manufacturers cannot
get Japanese distributors to put Amer-
ican cars in their showrooms. Overall,
while Japanese automakers hold some
22.5 percent of the American market,
the share of the Japanese market held
by the Big Three United States auto-
makers is less than 1 percent. As for
parts, it is extremely difficult for Unit-
ed States parts, which are highly com-
petitive from both a price and value
standpoint, to Dbreak into the
‘*Karetsu'' system of interrelationships
between Japanese car manufacturers,
suppliers and dealers. Despite the fact
that United States government studies
show that Japanese aftermarket repair
parts cost, on average, some 340 per-
cent higher than comparable United
States parts, the Japanese consumer is
essentially denied the ability to buy
those American parts. The result is
that Japanese vehicle manufacturers
control about 80 percent of the parts
market, as compared to a wide-open
American market in which independent
replacement parts producers account
for some 80 percent of the United
States market. So, our market is open,
Japan’s is closed.

These important economic realities
are well known to both governments
and industry on both sides of the Pa-
cific. The impact on our domestic auto



12084

industry is crucial. Every $1 billion of
U.S. exports means some 17,000 jobs.
The health of our aluminum, glass,
steel, rubber, electronics, and many
other industries is tied to the auto sec-
tor. It is our largest manufacturing in-
dustry, with some 700,000 people em-
ployed directly by the antomakers, and
another 2.3 million employed in the
parts industry supplying the auto-
makers.

There is extensive support across the
board from industry and labor organi-
zations for the current negotiations.
They have been grinding on for some 18
months before the stinging Japanese
rebuff on Friday in Canada. Last Octo-
ber 1994, our Trade Representative
opened an investigation under section
301 of the Trade Act of 1974 of the un-
fair practices in the aftermarket parts
market, which constitutes about a
third of the automotive deficit with
Japan. The unwillingness of Japan to
address this unfair automotive trade
balance demands a strong administra-
tion response and equally strong sup-
portive actions by this body and Amer-
ican industry, both business and labor.
President Clinton and our Trade Rep-
resentative, Ambassador Kantor, have
made it clear that the end of long, long
American tolerance and give has now
been reached on this issue. On Friday,
Ambassador Kantor indicated that the
“‘government of Japan has refused to
address our most fundamental concerns
in all areas’ of automotive trade, and
that ‘‘discrimination against foreign
manufacturers of auto and auto parts
continues.” The President indicated on
the same day that the United States is
“committed to taking strong action'
regarding Japanese imports into the
United States in the absence of an
agreement.

Pursuant to the 301 case, trade sanc-
tions, meaning tariff retaliation
against a variety of Japanese goods im-
ported into the United States, are now
in order. Such retaliation has been
openly discussed regarding these nego-
tiations for months, and so the Japa-
nese are saying, either ‘‘we do not be-
lieve you will do it,"” or “‘we do not
care,"” or, lately, that ‘‘you cannot im-
pose sanctions under the 301 law bilat-
erally on Japan because it is illegal
under the newly created World Trade
Organization rules.”

Mr. President, the stakes of these
automotive negotiations and U.S. ac-
tions under 301 are very high. The auto
trade is very lucrative, and thus there
is a major financial stake. But there is
more at stake than money here. At
issue is whether nontariff barriers, dis-
criminatory treatment by foreign eco-
nomic interests, aided by a maze of
regulatory, bureaucratic obstacles to
open trade, will dominate large sectors
of international trade. As opposed to
an open United States market, our
major Asian trading partners practice
wide discriminatory treatment against
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our goods. China and Korea appear to
be taking a cue from Japanese behavior
and the apparent success of these un-
fair practices. Other sectors will con-
tinue to follow suit, such as the highly
explosive and rich trade in tele-
communications, where we are experi-
encing similar problems.

The inability of our two nations to
resolve our differences on trade in a
way which demonstrates a real com-
mitment to fairness by Japan will in-
evitably corrode our overall relation-
ship. It is unrealistic to expect to insu-
late the costly effects to the U.S. econ-
omy, to jobs, and the health of s0o many
of our important industries from the
total relationship. Our economic
health is critical to our national secu-
rity and to our staying power as the
key deployed military power in the Pa-
cific. It all hangs together. The fabric
of our economic health and Japan's na-
tional security is a seamless web, and a
strong United States auto industry is
an important strand in that web. I hope
the Japanese will come to understand
that this is all interrelated.

The Japanese have threatened to
bring a case against United States im-
position of sanctions under section 301
before the World Trade Organization,
in the hope the WTO would rule
against the United States and declare
the imposition of sanctions a violation
of WTO rules. I am gratified that Am-
bassador Kantor has said he would wel-
come such a challenge, because, ac-
cording to his comments in the New
York Times of May 7, 1995, “‘it would
give us an opportunity to make clear
to the world the full range of Japan’'s
discriminatory practices' in the auto-
motive market. I hope Japan does
bring the case to the WTO. I am fully
confident that our Trade Representa-
tive would conduct a vigorous defense
of United States actions, and turn the
tables against the Japanese, whose
trade sanctuary regime is anathema to
the goal of an open world trading sys-
tem. We should insist on a complete re-
view of Japan's practices. Either we
are heading toward a more open world
system or we are not. This would be a
litmus test of the actions and posture
of the WTO. It would be a key test of
the future of the WTO. I cannot con-
ceive of continued U.S. commitment to
an organization that would reward bla-
tant discrimination and the perpetua-
tion of sanctuary behavior. Thus, the
case would be a welcome, early test of
what kind of world organization we
have created.

Mr. President, I am offering this res-
olution as a sense-of-the-Senate resolu-
tion that puts the Senate on record as
supporting the President's actions.
First, it expresses the Senate’'s regret
that negotiations between the United
States and Japan for sharp reductions
in the trade imbalances in automotive
sales and parts, through elimination of
restrictive Japanese market-closing
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practices and regulations have col-
lapsed. Second, it states, if negotia-
tions under section 301 of the Trade
Act of 1974 fail to open the Japanese
auto parts market, the United States
Senate strongly supports the decision
by the President to impose sanctions
on Japanese products in accordance
with section 301.

There is still opportunity for Japan
to return to the negotiating table and
satisfy the legitimate case of the Unit-
ed States that immediate action to
open Japan's market is urgently need-
ed. I hope the Japanese see the light
before it is too late. There are press re-
ports that the Japanese think we may
shrink from the imposition of sanc-
tions. I hope that we here in the Senate
will send a strong message of support
for the President on this matter, and
help disabuse the Japanese of that
view.

Mr. President, I yield the floor.

(Ms. SNOWE assumed the chair.)

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the majority leader.

Mr. DOLE. Madam President, I am a
cosponsor of the resolution. I thank my
distinguished colleague from West Vir-
ginia for adding me as a cosponsor of
the resolution, I think it is very timely
and very important. I hope my col-
leagues will strongly support the ef-
forts of Senator BYRD in this area.

This resolution is not an example of
Japan-bashing. The United States has
now negotiated in good faith for 2
years in this administration. Previous
administrations tried to pry open the
Japanese auto market through serious
negotiation. The results have been dis-
appointing, at best.

Congress has passed market-opening
trade laws because U.S. negotiators
have needed effective tools. They are
there to be used, if negotiations fail.
They are not empty threats.

Section 301 is not a threat, it is an ef-
fective tool. I happen to believe Am-
bassador Kantor has wielded this tool
responsibly.

That is why, if a negotiated solution
cannot be found, I support the use of
section 301 to impose appropriate sanc-
tions.

Madam President, this would be
strong medicine. Some people might
not like it. Some people might think it
disruptive.

But there has always been bipartisan

agreement that the United States must
pursue more open markets. We have al-
ways provided leadership on this issue,
and we will continue to do so.
. There comes a time in every trade
negotiation, when all other means have
been exhausted, to take strong, deci-
sive action. That time may have come,
Madam President, if a last minute so-
lution cannot be found. I urge my col-
leagues to support this sense-of-the-
Senate and stand up for American com-
mercial interests abroad.
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In my view, if nothing else, a strong
vote on this resolution will send an ur-
gent message to the negotiators, more
particularly the Japanese negotiators,
that we are serious, we mean business,
we stand behind the administration
and their efforts to break the logjam.

So I encourage my colleagues on both
sides of the aisle to support the sense-
of-the-Senate resolution.

I ask unanimous consent that Sen-
ator SPECTER be added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Madam President, I
thank the distinguished majority lead-
er for his cosponsorship and for his fine
statement. I believe we would like to
have the yeas and nays.

Mr. DOLE. Madam President, I ask
for the yeas and nays on the resolution.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. BRADLEY. Madam President, I
rise to explain my opposition to this
resolution. Although this resolution
calls attention to a serious problem,
the persistence of Japanese trade bar-
riers, it does not identify a workable
solution.

Japanese trade barriers need to come
down. They need to come down because
they contribute to America’'s bilateral
trade deficit with Japan. Studies cited
by the administration have found that
removing every single Japanese barrier
would reduce the bilateral merchandise
trade deficit by around 20 percent.

Note, however, that Japanese trade
barriers do not themselves account for
America’'s global trade deficit, only its
composition. As the administration it-
self admits in the President’s 1994 an-
nual report on the Trade Agreements
Program:;

The United States still suffers from rel-
atively low savings at a time when domestic
investment is growing rapidly. The shortfall
between domestic saving and investment was
larger in 1994 and was filled by a net increase
in foreign capital inflows. The United States
thus had a large surplus on its international
capital account and a large offsetting deficit
on its trade or current account.

In plain English, our domestic budget
deficit crowds out savings and requires
us to import capital. This leads to our
global trade deficit.

Japanese trade barriers also need to
come down because they reduce the
Japanese people's quality of life and
impede the process of democratization
in Japan. Japan's democratization is
also in our interest; it is the only way
we will have a stable, democratic, pros-
perous Japanese partner in our efforts
to secure a stable international envi-
ronment.

So, on this point, we agree, Japan's
trade barriers must come down.

However, the administration’s strat-
egy, which this resolution supports, is
the wrong way to do this. Declaring
unilateral trade war on Japan—and,
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make no mistake, 15 what we are
talking about—woula once again leave
the United States isolated in the world.
Europeans, Latin Americans, and
Asians, fearing similar treatment from
us in the future, would line up with
Japan.

Currency markets will react badly. If
you think a rate of 80 yen to the dollar
is disadvantageous to this country, as I
do, imagine a rate of 75 or even 70. I am
not alarmist when I say that this could
threaten the position of the dollar as
the international reserve currency. In-
deed, Japan is already talking of
switching its reserves out of dollars
and into deutschmarks.

This dispute is likely to end in the
fledgling World Trade Organization. No
matter what happened there, support
would be weakened. Either the United
States would lose, causing a tidal wave
of calls to leave the World Trade Orga-
nization, or Japan would lose, leading
to reduced Japanese support for the
international trading system. Either
way, we all lose.

Finally, by strengthening the power
of the bureaucrats, who are standing
up to the Americans, a trade war would
cut across the forces of transparency,
democratization, and accountable elec-
toral politics which are the ultimate
answer to our trade imbalance.

I have spoken many times of a better
way to reduce Japan's trade barriers,
one that works with the forces shaping
Japan, does not cut across our inter-
ests in the new World Trade Organiza-
tion, and depoliticizes the trade rela-
tionship. To repeat, I believe we can
best address Japan’s trade barriers by
establishing a dispute resolution mech-
anism, similar to the ones in the Unit-
ed States-Japan and United States-
Canada free trade agreements, to im-
partially adjudicate United States-
Japan trade disputes.

Madam President, it is ironic that we
are voting on this resolution. In many
ways, it is like judo. What appears
strength is actually revealed as weak-
ness.

I, for one, believe in strength. This is
why I believe we must take a strategic,
long-term approach to the United
States-Japan trade relationship. A
strong America will negotiate and ad-
judicate, as I have described. A weak
America will only, impotently, bash.

The PRESIDING OFFICER. Is there
further debate on the resolution? If
not, the question is on agreeing to the
resolution. The clerk will call the roll.

The bill clerk called the roll.

Mr. LOTT. I announce that the Sen-
ator from Minnesota [Mr. GRAMS], the
Senator from Pennsylvania [Mr. SPEC-
TER], and the Senator from Virginia
[Mr. WARNER] are necessarily absent.

Mr. FORD. I announce that the Sen-
ator from New York [Mr. MOYNIHAN] is
necessarily absent.

The PRESIDING OFFICER (Mr.
COATS). Are there any other Senators
in the Chamber desiring to vote?
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The result was announced—yeas 88,
nays 8, as follows:
[Rollcall Vote No. 158 Leg.]

YEAS—88
Abraham Exon Lugar
Akaka Faircloth Mack
Ashcroft Feingold McConnell
Baucus Feinstein Mikulski
Bennett Ford Moseley-Braun
Biden Frist Murkowski{
Bingaman Glenn Murray
Bond Gorton Nickles
Boxer Graham Nunn
Breaux Gramm Pell
Brown Grassley Pressler
Bryan Gregg Pryor
Bumpers Harkin Reid
Burns Hatch Robb
Byrd Heflin Rockefeller
Campbell Helms Roth
Chafee Holli Santorum
Coats Hutchison Sarbanes
Cochran Inhofe Shelby
Cohen Jeffords Simon
Conrad EKempthorne Simpson
Coverdell Kennedy Smith
Craig Kerrey Snowe
D'Amato Kerry Stevens
Daschle Kohl Thomas
DeWine Lautenberg Thompson
Dodd Thurmond
Dole Levin Wellstone
n, to Tiak
* Dorgan Lott
NAYS—8
Bradley Johnston McCain
Hatfield Kassebaum Packwood
Inouye Kyl
NOT VOTING—4
Grams Specter
Moynihan Warner
So the resolution (S. Res. 118) was
agreed to.

The preamble was agreed to.
The resolution, with its preamble, is
as follows:
S. RES, 118

Whereas, the United States and Japan have
a long and important relationship which
serves as an anchor of peace and stability in
the Pacific region;

Whereas, tension exists in an otherwise
normal and friendly relationship between the
United States and Japan because of persist-
ent and large trade deficits which are the re-
sult of practices and regulations which have
substantially blocked legitimate access of
American antomotive products to the Japa-
nese market;

Whereas, the current account trade deficit
with Japan in 1994 reached an historic high
level of $66 billion, of which $37 billion, or 56
percent, is attributed to imbalances in the
automotive sector, and of which $12.8 billion
is attributable to auto parts flows:

Whereas, in July, 1993, the Administration
reached a broad accord with the Government
of Japan, which established automotive
trade as one of 5 priority areas for negotia-
tions, to seek market-opening arrangements
based on objective criteria and which would
result in objective progress;

Whereas, a healthy American auntomobile
industry is of central importance to the
American economy, and to the capability of
the United States to fulfill its commitments
to remain as an engaged, deployed, Pacific
power;

Whereas, after 18 months of negotiations
with the Japanese, beginning in September
1993, the U.S. Trade Representative con-
cluded that no progress had been achieved,
leaving the auto parts market in Japan ‘‘vir-
tually closed';
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Whereas, in October, 1994, the United
States initiated an investigation under Sec-
tion 301 of the Trade Act of 1974 into the Jap-
anese auto parts market, which could result
in the imposition of trade sanctions on a va-
riety of Japanese imports into the United
States unless measurable progress is made in
penetrating the Japanese auto parts market;

Whereas, the latest round of U.S.-Japan
negotiations on automotive trade, in Whis-
tler, Canada, collapsed in failure on May 5,
1995, and the U.S. Trade Representative, Am-
bassador Kantor, stated the “‘government of
Japan has refused to address our most fun-
damental concerns in all areas' of auto-
motive trade, and that ‘‘discrimination
against foreign manufacturers of autos and
auto parts continues.”

Whereas, President Clinton stated, on May
5, 1995, that the U.S. is “‘committed to taking
strong action' regarding Japanese imports
into the U.S. if no agreement is reached.
Now, therefore, be it

Resolved, That it is the Sense of the Senate
that—

(1) The Senate regrets that negotiations
between the United States and Japan for
sharp reductions in the trade imbalances in
automotive sales and parts, through elimi-
nation of restrictive Japanese market-clos-
ing practices and regulations, have col-
lapsed;

(2) If negotiations under Section 301 of the
Trade Act of 1974 fail to open the Japanese
auto parts market, the United States Senate
strongly supports the decision by the Presi-
dent to impose sanctions on Japanese prod-
ucts in accordance with Section 301.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the reso-
lution was agreed to, and I move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

Mr. BYRD. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SHELBY. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 683 TO AMENDMENT NO. 6%
(Purpose: To provide that a defendant may

be liable for certain damages if the alleged

harm to a claimant is death and certain
damages are provided for under State law,
and for other purposes)

Mr. SHELBY. Madam President, I
have an amendment at the desk—No.
693, I believe it is.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows.

The Senator from Alabama [Mr. SHELBY],
for himself and Mr. HEFLIN, proposes an
amendment numbered 693 to amendment No.
690.

Mr. SHELBY. Madam President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

At the appropriate place insert the follow-
ing:
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SEC. . LIABILITY FOR CERTAIN CLAIMS RELAT-
ING TO DEATH.

In any civil action in which the alleged
harm to the claimant is death and, as of the
effective date of this Act, the applicable
State law provides, or has been construed to
provide, for damages only punitive in nature,
a defendant may be liable for any such dam-
ages without regard to this section, but only
during such time as the State law S0 pro-
vides,

Mr. SHELBY. Madam President, I
offer today on behalf of myself and the
senior Senator from Alabama [Mr.
HEFLIN] an amendment to ensure that
individuals guilty of wrongful deaths
are not provided unfair and unwar-
ranted protection by the product liabil-
ity reform legislation we are consider-
ing today. y

This amendment we are offering was
accepted last week by both sides but
was excluded from the Gorton-Rocke-
feller-Dole amendment today. I believe
that all of my colleagunes will support
this measure once they take time to
examine its merits. It is unique to the
State of Alabama. My State of Ala-
bama has a wrongful death statute, the
damages of which are construed as only
punitive in nature—not compensatory
but only punitive in nature. Under the
product liability bill that we are con-
sidering today, along with some of the
proposed amendments to this bill, peo-
ple who have committed or are guilty
of a wrongful death in my State of Ala-
bama, the damages available will be se-
verely limited. While the bill here al-
lows for additur, the additur proce-
dures in this legislation are cum-
bersome at best and possibly unwork-
able.

Madam President, in 1852, I believe it
was, the Alabama Legislature passed
what is known as the Alabama Homi-
cide Act. This act permits a personal
representative to recover damages for a
death caused by a wrongful act, omis-
sion, or negligence. For the past 140
years, the Alabama Supreme Court has
interpreted this statute as imposing
punitive damages for any conduct
which causes death.

Alabama believes that all people
have equal worth in our society so the
financial position of a person is not
used as a measure of damages in
wrongful death cases in Alabama as it
possibly is in other States. The entire
focus of Alabama's wrongful death civil
action is on the cause of death.

The amendment I am offering today
on behalf of myself and Senator HEFLIN
will provide that in a civil action
where the alleged harm to the claimant
is death and the applicable State law
only allows for punitive damages, the
punitive damages provision of this bill
will not apply. In other words, this
amendment will only apply to my
State of Alabama.

Madam President, I believe there are
legitimate reasons to exclude from the
coverage of this bill actions such as
those brought under Alabama’'s wrong-
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ful death statute. Cases of wrongful
death are often some of the most legiti-
mate instances where punitive dam-
ages should be awarded.

Everyone in this body knows that I
have great reservation about this legis-
lation now before us. However, I do be-
lieve the addition of this amendment
will help ensure that this bill will not
unduly—not unduly, Madam President,
penalize the citizens of my State.

I urge my colleagues to support this
important amendment.

Mr. HEFLIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. HEFLIN. I join with the distin-
guished Senator from Alabama [Mr.
SHELBY] in his amendment.

Of all of the 50 States, Alabama has
a different method pertaining to the re-
covery of damages when a death occurs
as a result of culpable action, regard-
less of whether it be simple negligence,
gross negligence, willful conduct, in-
tentional conduct, wanton conduct,
any type of conduct that allows for the
recovery. It allows under the interpre-
tation given for this statute that puni-
tive damages only can be recovered. It
is different from other States where
most of the other States allow a plain-
tiff, the executor or the administrator
or the parent of the child, if deceased,
to be able to introduce, for example,
hospital bills.

A person may have died after 6
months in a hospital, and under hos-
pital bills of today they can accumu-
late to over $150,000. Burial expenses in
most States can be introduced into evi-
dence and can be an element of com-
pensatory damages. Loss of earning ca-
pacity, noneconomic damages, pain and
suffering in some instances in some
States can be introduced as an element
of damages, and so on down the list of
all of the types of damages.

But in Alabama you are not allowed
to introduce any of that. You attempt
to introduce a hospital bill, and a doc-
tor's bill, and whether they were
$150,000 or whether, on the other hand,
they amounted to $500 or $25, you can-
not introduce that in evidence as an
element of damages under the Alabama
wrongful death statute as has been in-
terpreted, and the charge to the jury is
that it is a matter of punishment for
the wrongdoer, and therefore it is lim-
ited to that.

Over the years, the companies, cor-
porate America, in Alabama, insurance
companies, defense counsel who rep-
resent them, have fought to maintain
this, and over the years the plaintiffs’
lawyers have come to live with it, and
therefore it is accepted as being the
measure of damages.

However, under the provisions that
we have here under this bill in product
liability cases the provisions pertain-
ing to this would apply. And under the
DeWine amendment, you would be lim-
ited in a situation with regard to that
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to almost zero, where there would be
nothing that could be recavered, and it
would limit it, restrict it substantially.

So I support the Shelby amendment
in this regard. This is a situation that
applies only to Alabama. The language
of this bill is basically the same lan-
guage that was considered in the 101st
Congress and in the 102d Congress.
They came out of the Commerce Com-
mittee. We had pointed this defect out,
and the drafters of the bill, including
people who had been working on prod-
uct liability, put a provision in those
bills that would allow for the Alabama
law to prevail. We offered it as an
amendment in regard to the Gorton
and Rockefeller underlying substitute,
and it was accepted after they made
some changes in the language. Senator
SHELBY and I are agreeable to any
changes in the language of the Shelby
amendment that they might want to
propose provided it allows for recov-
ery—it is limited strictly to the wrong-
ful death cases, and therefore we are
amenable to any change that they
might make as long as it does not abol-
ish, or greatly minimize the recovery
under the Alabama statute.

So we feel that this is something
which should be adopted. Otherwise, it
is singling out Alabama, and Alabama
has a very unique, they argue, uniform-
ity, and the preemption matters ought
to be uniform among all of the 50
States. But what it means is that in
the preemption which does bring about
some uniformity as it would apply to
the preempted sections, that it will not
apply to Alabama. And it is a very dis-
criminatory act in regard to Alabama.
I would think that it has, from a Fed-
eral constitutional basis, some imper-
fections in regard to it.

I urge my colleagues in the Senate to
support the Shelby-Heflin amendment.
AMENDMENT NO. 633, AS MODIFIED

Mr. SHELBY addressed the Chair.

The PRESIDING OFFICER (Mr.
GRAMS). The Senator from Alabama.

Mr. SHELBY. Mr. President, I ask
unanimous consent to amend the
amendment that I have filed that is the
subject of debate.

I send the modification to the desk.

The PRESIDING OFFICER. Is there
objection to the modification?

Mr. HOLLINGS. Reserving the right
to object. That is a modification to the
Senator's amendment?

Mr. SHELBY. The Senator is correct.
It just clarifies this amendment. I
mention in the amendment section 107.
That is all it does.

Mr. HOLLINGS. The distinguished
Senator from Washington and I had a
discussion about another amendment. I
am sitting around making sure that
unanimous consent is not given for
that amendment.

Mr. GORTON. This is not that
amendment.

Mr. HOLLINGS. I thank the Senator.
I have no objection.
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The PRESIDING OFFICER. Without
objection, the amendment is so modi-
fied.

The amendment (No. 693), as modi-
fied, is as follows:

At the appropriate place insert the follow-
ing:

SEC. . LIABILITY FOR CERTAIN CLAIMS RELAT-
ING TO DEATH.

In any civil action in which the alleged
harm to the claimant is death and, as of the
effective date of this Act, the applicable
State law provides, or has been construed to
provide, for damages only punitive in nature,
a defendant may be liable for any such dam-
ages without regard to section 107, but only
during such time as the State law so pro-
vides.

Mr. HEFLIN. I assume section 107, I
ask Senator GORTON, is the section
dealing with punitive damages.

Mr. GORTON. It is.

Mr. HEFLIN. So it is limited to that.
But does that include the DeWine
amendment and language in regard to
small business, and the individual rel-
ative to the $500,000?

Mr. GORTON. It does. That is in sec-
tion 107, as well.

Mr. HEFLIN. That is all included in
section 107, all punitive damages?

Mr. GORTON. It is.

I simply pointed out to the distin-
guished junior Senator from Alabama
that the way the amendment was set
up it did not have any reference to any
section, but it was about punitive dam-
ages. His correction is to see to it that
it applies to the punitive damages sec-
tion. But that is the section that has
all the punitive damages in it.

Mr. HEFLIN. I thank the Senator.

Mr, GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Mr. President, I regret
that I have to oppose the amendment
sponsored by the two Senators from
Alabama. In some respects, I am sorry
that I have to do so, but I believe that
I have good and sufficient reasons for
doing so.

First, the senior Senator from Ala-
bama said that this was included in
previous product liability bills, which
is certainly true. But those previous
product liability bills did not have
rules like this relating to punitive
damages.

Mr. HEFLIN. Did not have what? I
did not understand the Senator,

Mr. GORTON. There were no DeWine
amendments and there were no Snowe
amendments in previous bills.

Second, this is, Mr. President, to be
candid, a very peculiar rule in the
State of Alabama where negligence is
accounted to be the subject of punitive
damages. It is not the rule in any other
State in the Union.

Nothing in this bill, without this
amendment, prevents Alabama from
providing any kind of damages for
wrongful death that it wishes to, either
through its legislature or through its
court interpretations. So Alabama is
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not going to be penalized any more
than any other State by this bill unless
Alabama wants to be, and willfully re-
fuses to conform its laws to those of
other States.

But, more significant than that, Mr.
President, are two other features about
this amendment. The first, one of the
most carefully worked out elements in
this entire bill, the most carefully
worked out element in this bill, is the
triple set of requirements we have with
respect to punitive damages, one of
which, in the ultimate analysis, allows
judges to impose unlimited punitive
damages when they find the conduct of
the defendant to have been sufficiently
egregious. The second is the Snowe
amendment which, in most cases, will
limit punitive damages to twice the
total amount of all compensatory dam-
ages. And the third, Mr. President, is
the fact that this body, I think, with a
wide majority, determined that we
were not going to allow punitive dam-
ages in a single case simply to destroy
small businesses or individuals of rel-
atively modest assets, with total assets
of less than $500,000.

Now, if this amendment passes, that
will be the rule in 49 States—in 49
States, Mr. President. It will not be the
rule in Alabama. In Alabama, there
will not be any Snowe limitation in
general cases, and there will not be any
protection for small businesses or for
individuals with net assets of less than
half a million dollars.

Mr. President, this is only 1 State
out of 50, but Alabama is the single
most notorious State in the United
States of America related to its size for
punitive damage awards. It is a cottage
industry in that State to award very,
very large, huge punitive damages
awards against, generally speaking but
not necessarily limited to, out-of-State
corporations.

So what we are saying is that the set
of rules that we have adopted, in most
of these cases by very large majorities
in this body, will apply in every State
except the State that comes first in the
alphabet, Alabama, and none of the
limitations will apply in the State of
Alabama. Why? Because it has a pecu-
liar law which can be changed by one
word by its State legislature or, for
that matter, by its supreme court. And
we are going to do this, for all prac-
tical purposes, permanently.

Finally, Mr. President, a profound
change has taken place in this body
since the time this amendment was
first proposed in this debate. When it
was first proposed in this debate, the
absolute maximum for punitive dam-
ages was the Snowe amendment—twice
compensatory damages—which, as the
two Senators from Alabama pointed
out, under this peculiar Alabama law,
would be zero. And, of course, twice
zero is zero. So that is no longer the

ase.
So the bill, the way it exists now, the
way it has been amended now, allows
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the judge in any case on certain find-
ings to impose punitive damages in un-
limited amounts. That, in the bill as it
exists now, without this amendment, of
course, applies in Alabama, and will
allow those Alabama judges to impose
whatever they wish, if they meet the
standards for punitive damages, them-
selves. So at that level, at least, this
proposal is entirely unnecessary in a
way that was not the case or not the
argument just a few days ago in this
bill.

So even if Alabama is perverse
enough to keep its law in its present
peculiar fashion, this will not mean
that there cannot be any recovery in
wrongful death cases, But if it is
passed, we set one rule for Alabama in
which everything is the sky is the
limit in a State where the sky is higher
already than it is in any other State in
the Nation, and a quite different rule
for 49 other States.

Mr. President, that is absolutely un-
fair; that is profoundly unfair that this
State, because of one peculiar rule,
should be exempted from all of the
rules which the great majority of Mem-
bers here have said are appropriately
applied to all of the States.

Mr. SHELBY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SHELBY. Mr. President, I will be
brief.

I would just like to say again, I be-
lieve it was in 1852, the Alabama Su-
preme Court decreed that there would
be, in a wrongful death action, punitive
damages only, and that has worked in
my State since 1852. That is one reason
I oppose all of this legislation.

Every State has different problems.
Alabama, my State, is unique as far as
measuring the wrongful death dam-
ages. They do it by punitive damages.
It is not anything new. It goes back
way over 100 years. But it has worked.
It has worked for my State. This would
only deal in wrongful death cases,
nothing else. All we are asking the
Senate to do is to preserve what we
have and what we have had for over 100
years.

Mr. HEFLIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. HEFLIN. Mr. President, I am
rather surprised to hear my good friend
from Washington, who has long been an
advocate of federalism, come forward
with language from the screaming Fed-
eral Eagle over States saying: ‘‘Ala-
bama, you change your law or else you
don’t get even peanuts.”

In other words, this is federalism in
reverse, the big Federal Government
that we have heard so much about tell-
ing the Alabama Legislature and the
Alabama courts, “You change your
law."” Now you have preemption that
takes place. This is a mandate as to
whether a claimant is going to recover
or not.
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I am rather surprised that we would
hear that language coming from such a
strong supporter of the concept of fed-
eralism. If the Federal Government is
going to tell a State you do this or not,
we usually give them a carrot or some
type of incentive. But my colleague's
position is, to me, an example of brute
force—'‘you change your law or you're
not going to be able to protect your
people.”’

Then we have the additur provision
pertaining to the judge. Clearly, that is
unconstitutional. The Supreme Court
of the United States, in the case of
Dimick versus Schiedt, has already
ruled on that issue. In practice what
will occur is where an additur is made
by the judge but the defendant does not
want to accept the new amount, the de-
fendant or defendants will request a
new trial. However, that is what ap-
peals are for—new trials.

So, automatically a defendant will
ask for a new trial if he does not like
what the judge added to the judgment.
If the judge, therefore, feels that the
punitive damage award was inad-
equate, because the defendant’s con-
duct was extremely egregious and the
plaintiff’s injuries were great, the
judge could award additional punitive
damages.

In the normal course of events, when
the judge adds that to the damage
award, a defendant takes an appeal to
reverse it where he could get a new
trial. But, the punitive damages provi-
sions of this bill give defendants the
automatic opportunity to request a
new trial.

Well, what defendant is going to not
take advantage of it? Every defendant
is going to say, ‘“‘Give me a new trial.
I can keep my money, draw interest on
my money in the meantime, and delay
a new trial for 2 years.” Therefore, if
the overall award was $300,000, and if
the judge added to it above the $250,000
cap that is in this bill, the defendant
takes its $300,000 and draws interest or
makes investments with it.

Defendants are going to follow that
course of action with the idea also that
they have to go back to a new trial
which means that every issue will have
to be litigated all over again. There is
not much to lose in following this
course of action. So automatically you
are going to find that every defendant
is going to demand a new trial. What
happens? A defendant knows he is not
going to get any more than what was
originally put in the judgment, the
amount he put there. Then it comes
back to the judge again and the judge
says, ‘“Well, I believe that that conduct
was so egregious and find this is a ter-
rible case and that the defendant ought
to be punished, and therefore, I will
again make an additur.”

What does the defendant say? ‘“Well,
I have under this bill automatically a
right to a new trial, and I demand a
new trial.’’ So the defendant delays it 2
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more years, draws his interest, and
makes his investments in the mean-
time.

Then he goes back and retries it and
gets the same judgment. Then the de-
fendant says, ‘‘All right, I'm going to
take advantage of my opportunity for a
new trial” and receives a new trial. So
the case is tried a third time and, fi-
nally, the plaintiff says, "It doesn't
make any difference what the judge
adds, there is no way in the world that
I can collect it, and I just have to give
in, there is nothing I can do." The
judge and the jury felt that defendant’s
conduct was egregious and met the ex-
tremely high standards of this bill.
However there is no way under this
language that a defendant can ever re-
cover because instead of having the
normal event of trying to reverse a
case on appeal and have a new trial,
the defendant just has an automatic
right to a new trial on punitive dam-
ages."”

When you think about it, the situa-
tion is just plain ridiculous. I think
Alabama’s legislature and its courts
have the clear right to determine that
its wrongful death statute is to be pu-
nitive in nature only, recognizing the
sacredness and value of human life.
The concept of federalism that every
State has its right to choose its laws
ought to respect that right of my state.
But here we have the American Federal
Government imposing, and intruding,
and saying: “All right, you can’t re-
cover for the death of an Alabamian or
the death of a Washingtonian if you are
traveling in Alabama or any other indi-
vidual that might be there.”

What we are asking is, let us allow
federalism to prevail, and if the State
of Alabama wants to, it can continue
to recognize the validity of its wrong-
ful death statute which is designed to
protect its citizens by making it of a
punitive nature only.

I yield the floor.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Mr. President, very
briefly on the subject. No, I say, Mr.
President, nothing in this law limits
the State of Alabama from providing
unlimited compensatory damages in
the case of wrongful death. It is Ala-
bama that has said that it will not
grant compensatory damages in the
case of wrongful death, and Alabama
can change that at any time that it
wants. Nothing in this bill puts any
limit on compensatory damages award-
ed by courts in the State of Alabama
for wrongful death; absolutely nothing.

What this bill does do is to take a
modest step toward bringing under a
certain degree of control punitive dam-
ages with rules for small business,
rules for larger organizations and an
exception when a judge wishes to go
above any of the latter limitation.
That is all. This amendment seeks for
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a single State to be totally exempt
from that rule, therefore, in the view of
this Senator is wrong.

Mr. President, I am going to suggest
the absence of a quorum because it is
my hope that we are about to reach a
unanimous consent agreement on all of
the rest of the amendments that are to
be offered and perhaps a chance to vote
on them all and on final passage of this
bill the same time tomorrow and serve
the convenience of our colleagues. And
so I will do that in just a moment,
though I do not want to limit anyone
else having a right to say something.

I do need to say two other things.
First, with respect to this constant
new trials for large punitive damage
awards, the Senator from West Vir-
ginia considered that last night,
worked with his friends and supporters
on his side of the aisle on that subject
last night and worked with staff on
this side. We agreed to take that sec-
tion or subsection out of the bill. Be-
cause of cloture rules, we can only do
that by unanimous consent. Opponents
of the bill—Senator HOLLINGS—have re-
fused that unanimous consent.

I am here publicly to assure all Mem-
bers that it will not appear in any bill
coming out of conference, because Sen-
ator ROCKEFELLER and I have made
that commitment. We will not bring
back a conference report with that pro-
posal in it. We wish that we could have
the courtesy of such unanimous-con-
sent agreement. But we cannot, and
they are certainly operating under the
rules. But it is not going to appear in
any final bill. We can assure them of
that.

With that, Mr. President, hoping that
we will soon be able to reach a unani-
mous-consent agreement about votes, I
will suggest—I withhold that.

Mr. ROCKEFELLER addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from West Virginia.

Mr. ROCKEFELLER. Mr. President,
my distinguished colleague from Wash-
ington just made a very, very impor-
tant point, one which he and I have al-
ready made in public at a press con-
ference which we held several hours
ago, and that is that we are, in spite of
the fact that the Senator from South
Carolina, my esteemed, cherished
ranking member of the Commerce
Committee—who is a very good friend
and has been, and his wife and my wife
for a long, long time—does not wish to
give consent for us to be able to do
this—I think with the idea being that
if he does not give consent, then the
chances that this bill would be less at-
tractive to the White House would in-
crease.

Senator GORTON and I are trying to
make this more attractive to the Mem-
bers of the Senate, Members of the
House, and the White House. But I have
also taken the same blood oath that
the Senator from Washington has, and
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that is that we are so committed in
terms of the additur amendment that
we will not come back from conference
without its being in the proper condi-
tion, and that, in fact, if it does not
come back from conference in the prop-
er condition, as we said at our press
conference, we will vote against a mo-
tion for cloture.

I do not know how it is possible for
any two floor managers to put any-
thing in stronger terms, or to say any-
thing with greater faith and, therefore,
it grieves me very much that we will
not be granted unanimous consent to
do that here when we are being so di-
rect and honest and forthright with our
colleagues.

There were just timing problems in
terms of submitting this, or else the
amendment would have been filed and
could have been brought up as a matter
of the order. Nevertheless, that was not
done. The Senator from South Carolina
does have the power to grant us unani-
mous consent, but he chooses not to do
80.
Mr. President, I also want to simply
indulge my colleagues in a couple of
thoughts, to make some comments on
the discussion here about the section
in the compromise now pending. We are
there. It deals with punitive damages.
No. 1, the whole section is the result of
many, many months of negotiation and
discussion on, in fact, how a product li-
ability reform bill might best deal with
the costs and the problems and the er-
ratic nature which we all recognize is
at play—punitive damages.

I have tried to represent the Clinton
administration's discomfort—expressed
discomfort—with the idea of imposing
a flat cap on punitive awards, while ac-
commodating the strong desires of Sen-
ators on both sides of the aisle to in-
clude some reform in this bill, to pur-
sue the idea that the punishment
impleaded in punitive damages should
have some sense of connection, in fact,
to the crime.

I also have to say that in my own
personal experience, I do not like to
vote for caps. I am on the Finance
Committee, and when medical mal-
practice was before us last year and
there was a vote on a cap on non-
economic damages, I voted against it. I
do not like caps. It has been my own
personal purpose in which I have nego-
tiated in good faith with Members of
my own party and the other party to
find a way to make sure that the cap
would be uncapped. I think we have
done that. The Senator from South
Carolina knows that. And I say this
with respect because he is within his
rights and he is a very skilled legisla-
tor and a very good friend. I repeat
that. He understands that we are, in
fact, trying to improve the bill in a
way which would appeal to virtually
all Members on my side of the aisle, in-
cluding, in fact, in truth, I believe the
Senator from South Carolina himself,
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because it would be a better amend-

ment with the judge additur provision

refined and nobody could dispute that.

It would be better than simply two
times compensatory damages with an
alternate ceiling of $250,000 because one
can construe that—although one can
never guess what noneconomic dam-
ages will be—one can construe that, in
theory, to be a cap. So I have been try-
ing my best in negotiating with both
sides to try and get that out and have
succeeded. I have some sense of accom-
plishment in that, which is now being
put aside by the Senator from South
Carolina.

Mr. President, I also want to make a
correction for the record regarding the
discussions of the constitutionality of
the judge additur provision in the Gor-
ton-Rockefeller amendment.

The judge additur provision in sec-
tion 107 (b) of our amendment, as it ex-
ists now, creates a right to a new trial
for defendants if they do not accept the
additional punitive awards set by the
judge. This provision was inserted to
address a perceived constitutionality
concern with the judge additur provi-
sion—perceived. Senator GORTON and I
are now in agreement that this right to
a new trial provision is in fact unneces-
sary to meet any constitutionality
test.

The Associate Attorney Genmeral, in
several conversations with my staff,
has asserted that he believes the judge
additur provision in Senator GORTON's
and my amendment is constitutional
on its own—free standing—without the
provision creating a right to a new
trial for the defendant should the de-
fendant object to an award which re-
sults from the judge additur provision.

Indeed, the Department of Justice
prepared a list of precedents and au-
thorities for judicial determinations of
the amount of punitive damages which
I ask unanimous consent to have print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

AUTHORITIES WHICH SUPPORT THE CONSTITU-
TIONALITY OF REQUIRING JUDGES T0 DETER-
MINE THE AMOUNT OF PUNITIVE DAMAGES

SOME OF THE CASES

Tull versus United States, 481 U.S. 412
(1987), held it did not wviolate the Seventh
Amendment to have a judge determine the
amount of a civil penalty under the Clean
Water Act. The Supreme Court indicated
that *“‘[nJothing in the Amendment's lan-
guage suggests that the right to jury trial
extends to the remedy phase of a civil trial.”
481 U.S. 426 n.9. It also reasoned that “highly
discretionary calculations that take into ac-
count multiple factors are necessary in order
to set civil penalties * * * These are the kind
of calculations traditionally performed by
judges.' 481 U.S. at 427.

Smith versus Printup, 866 P.2d 985 (Kan.
1993), upheld the constitutionality of Kansas
Stat. §60-3701, which requires courts to de-
termine the amount of punitive damages.
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The Kansas Supreme Court reasoned: “‘Be-
cause a plaintiff does not have a right to pu-
nitive damages, the legislature could, with-
out infringing upon a plaintiff"s basic con-
stitutional rights, abolish punitive damages.
If the legislature may abolish punitive dam-
ages, then it also may, without impinging
upon the right to trial by jury. accomplish
anything short of that, such as requiring the
court to determine the amount of punitive
83 * & A

Federal statutes. Various existing federal
statutes require judicial assessment of puni-
tive damages. See Petroleurn Marketing
Practices Act (PMPA), 15 U.S.C. §2805(d)(2);
Fair Credit Reporting Act, 15 U.S.C.
§1681n(2); Patent Act, 35 U.S.C. §284; Equal
Credit Opportunity Act, 15 U.S.C. §1691e(b).
None of these statutes has ever been held un-
constitutional See Swofford versus B & W,
Inc., 336 F.2d 406 (5th Cir. 1964) (holding that
plaintiffs in patent action were not entitled
to jury trial on issues of exemplary dam-

8).

Courts have also upheld judicial deter-
mination of punitive damages in a variety of
other contexts. See, e.g., Tingely Systems,
Inc versus Norse Systems. Inc., 49 F.3d 93 (24
Cir. 1995) (holding that remittitur of jury
verict was not reversible error because judge
was entiteld to determine punitive damages
under the Connecticut Unfair Trade Prac-
tices Act).

SOME OF THE COMMENTATORS

Dean Dorsey D. Ellis, Jr., Punitive Dam-
ages, Due Process, and the Jury, 40 Ala. L.
Rev. 975, 1005 (1989). (“‘Under a traditional
legal analysis, punitive damages are more
analogous to fines than to damages. The de-
termination of the appropriate amount of a
fine is traditionally treated as a question of
law, hence an issue for the judge, and not a
question of fact for the jury. By analogy, the
judge, not the jury, should decide the
amount of a punitive damage award * * *)

Victor E. Schwartz & Mark A. Behrens,
The American Law Institute's Reports'
Study on Enterprise Responsibility for Per-
sonal Injury: A Timely Call for Punitive
Damages Reform, 30 San Diego L. Rev. 263
(1993) (“*Some critics have challenged judicial
assessment of punitive damages as a viola-
tion of a defendant's right to jury trial under
the Seventh Amendment * * * This criticism
is unlikely to hold up if asserted in court. In
the past, defendants in criminal cases have
challenged judges' activity in sentencing as
a violation of their Sixth Amendment right
to a jury trial. The Supreme Court, however,
has held that no violation exists because sen-
tencing is not a determination of guilt or in-
nocence.* * *[A] criminal defendant's Sixth
Amendment right to trial by jury is given a
broader scope than a civil defendant or
plaintiff’s rights under the Seventh Amend-
ment. Thus, we believe that [judicial deter-
mination] is constitutional under the Sev-
enth Amendment.™)

Robert W, Pritchard, The Due Process Im-
plications of Ohio's Punitive Damages Law A
Change Must Be Made, 19 U. Dayton L. Rev.
1207 (1994). (“Because assessing the amount
of civil penalties is not a fundamental ele-
ment of the right to trial by jury and be-
cause judges are better able to perform the
highly discretionary calculations of punitive
damage assessments, the statutory mandate
of judicial assessment of punitive damages
awards is constitutional."

Colleen P. Murphy, Integrating the Con-
stitutional Authority of Civil and Criminal
Juries, 61 Geo. Wash. L. Rev. 723 (1993). (*The
Constitution should not be deemed to guar-
antee jury calculation of punitive damages,
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just as it does not guarantee jury participa-
tion in either civil penalty assessment or in
certain aspects of sentencing. Federal courts
therefore will not wviolate the Seventh
Amendment if they enforce legislation that
* ++ anthorizes judges to calculate
awards.")

Jonathan Kagan, Toward a Uniform Appli-
cation of Punishment: Using the Federal
Sentencing Guidelines as a Model for Puni-
tive Damage Reform, 40 U.C.L.A. 753, T67-68
(1993). (“While it seems clear that there is a
right for juries to determine if plaintiffs
have met their evidentiary burdens, it seems
clear whether this right extends to the cal-
culation of damages. The Supreme Court re-
solved this issue in Tull. It held that the de-
fendant was entitled to a jury trial on the
issue of liability, but not on the issue of civil
damages.")

Stanley L. Amberg, Equivalent and Claim
Construction: Critical Issues En Banc in the
Federal Circuit, P.L. Inst. (1994) (“Consistent
with the right under the Seventh Amend-
ment to have a jury determine entitlement
to punitive damages, * * * Congress may au-
thorize judges to assess the amount of puni-
tive damages or civil penalties.")

Mr. ROCKEFELLER. This list sets
the precedents and authorities support-
ing the constitutionality of requiring
judges to determine the amount of pu-
nitive damages. And is therefore valu-
able information to be considered in
this debate.

I rely on the word and the integrity
of the Associate Attorney General and
his staff at the President’s Justice De-
partment. They believe, as I have indi-
cated, that a freestanding judge
additur provision as it is written in the
Gorton-Rockefeller amendment, and
we would like to modify it by striking
section 107(b)(3)(C), passes constitu-
tional muster. I have said that several
times purposely.

In my view, as an author of this leg-
islation, that is sufficient authority to
say that a severability amendment re-
garding additur is superfluous.

To reiterate, relying on the Justice
Department’s determination that a
judge additur provision is constitu-
tional, I do not believe it is necessary
to further amend this provision to
sever the judge additur requirements of
this bill in an effort to guard against a
circumstance where this provision
would be deemed unconstitutional. It
will not be deemed unconstitutional for
the reasons I have articulated.

Mr. President, I just want to take
this opportunity to make my col-
leagues aware that we have, in fact, ad-
dressed the concerns raised about con-
stitutionality.

The judge additur provision, coupled
with the modification that strikes the
defendant's right to a new trial, is a
constitutional provision. Again, some
of my colleagues on the other side of
the aisle would like to add additional
language which makes this particular
provision severable, to make abso-
lutely certain that the constitutional-
ity of this bill will not be tested as a
result of this provision.

I have assured them, based upon my
conversations with the Department of
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Justice and others, that their extra
cautious approach is not required.

In concluding, I cannot remember in
the 10 years that I have been in the
Senate where the two managers of dif-
ferent political persuasions have pub-
licly said that they are so committed
to rectifying something which is of
concern to the Senator from South
Carolina, to some of my colleagues,
and to the White House; that the Sen-
ator from Washington has said, “We
will not come back from the conference
with these provisions;” and where the
Senator from Washington this morning
at a public press conference said that
he would vote against the motion to in-
voke cloture, assuming that the con-
ference report was filibustered. I share
exactly that same view.

I think that is pretty strong and
dealing in good faith. We would like to
hope that we can be dealt with in good
faith also.

Mr. President, I thank the presiding
officer. I yield the floor.

Mr. McCONNELL. Will the manager
of the bill, Senator GORTON, yield for a
question about a particular section of
the bill?

Mr. GORTON. Yes, I would be glad to
do so.

Mr. McCONNELL. I thank the Sen-
ator. The bill, at section 106, sets out a
provision to hold individuals who mis-
use or alter a product accountable for
any injury resulting from the misuse
or alteration. This provision would
allow for the reduction of damages
based on such misuse or alteration.

This section, at 106(b), also provides
that this provision only supersedes
State laws that do not already impose
such apportioning of damages among
responsible parties, including the in-
jured party found to have misused or
altered the product, is that not cor-
rect?

Mr. GORTON. That is correct.

Mr. McCONNELL. But, this appor-
tioning of damages would only occur if
the court has found the defendant lia-
ble for at least some portion of the
plaintiff’s injuries. In other words, if,
under State law, the defendant has no
liability, for example under the ‘‘com-
mon knowledge'’ doctrine, then this
provision would not change that result.
Am I reading this section correctly?

Mr. GORTON. Indeed. Under the
‘“‘common knowledge'' doctrine the de-
fendant is not held responsible for inju-
ries to the plaintiff caused by the
plaintiff’s misuse of a product that is
commonly known and recognized to be
dangerous by ordinary users.

Mr. McCONNELL. So, the Senator
shares my understanding that this bill
would not overturn the result in, for
example, Friar v. Caterpillar, Inc., (5639
So. 2d 509, La. App. 5th Cir., 1988) or
Colson v. Allied Products Corp. (640 F.2d
5, 1981)? Those both involved situations
in which the plaintiffs were injured
using products that the courts found
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presented a danger of which plaintiffs
were aware.

Mr. GORTON. Yes. The Friar case in-
volved a forklift and the Colson case
involved the use of a lawnmower. In
both of those cases the courts held
there was no duty to warn where the
dangers are of common knowledge.

Mr. MCCONNELL. This basic prin-
ciple is part of case law and it is also
set forth in the Restatement of Torts,
at section 402A, which I would like to
include in the RECORD. The relevant
part provides that defendants

Are not required to warn with respect to
products, or ingredients in them, which are
only dangerous, or potentially so, when
consumed in excessive quantity, or over a
long period of time, when the danger, or po-
tentiality of danger, is generally known and
recognized. Again the dangers of alcoholic
beverages, are an example, as are also those
foods containing such substances as satu-
rated fats, which may over a period of time
have a deleterious effect upon the human
heart.

I thank my colleague for responding
to my inquiries.

Mr. GORTON. I am glad we clarified
the meaning of section 106.

Mr. HOLLINGS. Mr. President, I
have been at the Budget Committee all
afternoon, and so I have not been able
to monitor all the nuances, but we are
now hearing that reasoned objections
need not be given to this provision be-
cause the distinguished Senators say
that they are going to take care of this
issue in conference.

That could be. I have served on many
a conference committee and I have
learned that you are never able really
to control it. Each Senator is given a
vote, along with the House Members.

Be that as it may, I will not give the
reasons why I am concerned about this
provision at this particular time, other
than to say that I am also honestly ob-
jecting. I am courteously objecting. I
do not know how to say it any better
than that.

When the proponents make a request,
a unanimous-consent request, and as-
sume that theirs is the only honest re-
quest, courteous request, and sincere
request, and how they can be more
honest, then that constrains me to
stand and say that I am just as cour-
teously objecting and honestly object-
ing as I know how to object. And I ob-
ject.

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

UNANIMOUS CONSENT
AGREEMENTS

Mr. DOLE. Mr. President, I ask unan-
imous consent that notwithstanding
rule XXII, that the following amend-
ments be the only remaining amend-
ments in order to H.R. 956, and not be
in order after the hour of 11 o'clock
a.m. on Wednesday: Harkin, punitive
damages; Boxer, harm to women; Dor-
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gan, punitive cap; Heflin-Shelby, Ala-
bama wrongful death cases; Heflin, pu-
nitive damage insurance.

I ask unanimous consent that the
vote occur in relation to the Shelby-
Heflin amendment number 693 at 9:45
a.m. on Wednesday, to be followed by a
vote on or in relation to the Harkin
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. I further ask that follow-
ing the disposition of the above listed
votes, if no other Senator on the list is
seeking recognition to offer their
amendment, the Senate proceed to the
adoption of the Coverdell-Dole sub-
stitute, as amended, the Gorton sub-
stitute, and the bill be advanced to
third reading without any intervening
action or debate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. I further ask that follow-
ing third reading, the following Mem-
bers be recognized for the following al-
lotted times, to be followed imme-
diately by a vote on H.R. 956, as amend-
ed:

Senator HEFLIN, followed by Senator
ROCKEFELLER, 15 minutes each; fol-
lowed by Senator GORTON, 15 minutes;
followed by Senator HOLLINGS, 16 min-
utes; and followed by Senator LEVIN, 10
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER TO PROCEED TO 8. 534

Mr. DOLE. Mr. President, I ask unan-
imous consent, and this has been
cleared by the Democratic leader, at 12
noon on Wednesday, May 10, the Senate
proceed to calendar 74, S. 534, the Solid
Waste Disposal Act.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMONSENSE PRODUCT LIABIL-
ITY AND LEGAL REFORM ACT

The Senate continued with the con-
sideration of the bill.

Mr. DOLE. Mr. President, I think
Senator HARKIN plans to offer his
amendment in about 20 minutes, at 7
o'clock. I am not certain whether the
amendments by Senator BOXER or DOR-
GAN will be offered.

We have the agreement, in any event.
I want to thank my colleagues on both
sides of the aisle. This means no more
votes tonight. We can alert our col-
leagues but there will be debate on the
Harkin amendment, and I assume other
amendments if they want to be called
up. I thank the Chair.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. ABRAHAM. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

12091

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ABRAHAM. I thank the Chair.

Mr. President, I rise this evening in
support of the product liability reform
bill now under consideration, and I
would like to just preface my remarks
by offering my compliments to the
bill’'s managers for their temacity in
sticking with this process as we have
moved through all the various perspec-
tives to find a point of common agree-
ment between 60 Members of the Sen-
ate. I think both Senator ROCKEFELLER
and Senator GORTON worked very effec-
tively on this product liability reform
effort.

I believe the bill represents an excel-
lent start at reforming our civil justice
system, a system that eats up over $300
billion a year in legal and court costs,
awards, and litigants’ lost time, not to
mention the loss to consumers and the
economy from higher prices for prod-
ucts, innovations and improvements
not on the market, and unnecessarily
high insurance costs.

By placing reasonable limitations on
punitive damages in product liability
suits, this legislation will begin the
process of reforming our litigation lot-
tery without harming anyone’s right to
recover for damages suffered.

I am especially pleased that the bill
now includes a special provision limit-
ing punitive damages for individuals
with assets of less than $500,000 and for
small businesses with fewer than 25
employees. This provision is modeled
on a proposal that Senator DEWINE and
I cosponsored and provides that the
maximum award against such individ-
uals or entities is the lesser of $250,000
or twice compensatory damages.

Mr. President, no one benefits when
businesses go bankrupt because of arbi-
trary punitive damage awards. Small
businesses are particularly susceptible
to such problems as are the millions of
Americans employed by them.

The bill will also eliminate joint li-
ability for noneconomic damages in
product liability cases. Thus the bill
would end the costly and unjust prac-
tice of making a company pay for all
damages when it is only responsible
for, say, 20 percent just because the
other defendants are somehow judg-
ment proof,

The bill would replace the outmoded
joint liability doctrine with propor-
tionate fault in which each defendant
would have to pay only the amount
necessary to cover the damage for
which he or she was responsible.

The bill also creates some important
limitations on the liability of sellers of
products generally as well as on the li-
ability of suppliers of raw materials
critical to the production of lifesaving
medical devices.

These provisions go a good way to-
ward restoring individual responsibil-
ity as the cornerstone of tort law. They
also recognize an important fact about
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our legal system. Ultimately, in its
current form, it is profoundly
anticonsumer. By raising the prices of
many important goods, our legal sys-
tem makes them unavailable to poor
individuals who cannot afford them
when an exorbitant tort tax has been
added. And in extreme cases our legal
system can literally lead to death or
misery by driving off the market drugs
that, if properly used, can cure terrible
but rare diseases or medical devices for
which raw materials are unavailable on
account of liability risks.

These are important reforms, Mr.
President; reforms that will increase
product availability, decrease prices
and save jobs.

When we allow our tort system to
stifle production and innovation the
real losers are consumers—who must
pay higher prices and choose between
fewer and less advanced goods—and
workers—whose job opportunities dis-
appear.

By eating up 4.5 percent of our Gross
Domestic Product, the tort system
costs jobs. Besides causing companies
to discontinue or not introduce prod-
ucts, it also hurts American businesses
overall by making them less competi-
tive in the world market.

A 1994 Business Roundtable survey of
20 major U.S. corporations reveals that
they receive 556 percent of their revenue
from inside our country, but incur 88
percent of their total legal costs here.
Clearly such discrepancies in legal
costs put our companies at a disadvan-
tage in the world marketplace.

It is no secret that I wish we had
gone farther with this bill, to protect
the nonprofit organizations, the towns
and villages and the ordinary Ameri-
cans who remain victims of our current
broken legal system. I hope that Mem-
bers of this body who support this leg-
islation but at this time do not want to
apply its reforms more broadly will on
further reflection see their way clear
to taking the next step; to enact simi-
lar reforms to assist homeowners, ac-
countants, farmers, volunteer groups,
charitable organizations, all small
businesses, State and local govern-
ments, architects, engineers, doctors
and patients, employers and employ-
ees. But I feel strongly that the legisla-
tion under consideration, even limited
to its present scope, is an important
step toward making our civil justice
system fair and efficient and improving
the lives of our citizens. I urge its
prompt final passage.

I urge its prompt final passage.

Mr. President, as I say, I hope that
we will go further in the days ahead,
whether in the form of independent leg-
islation or as part of further discus-
sions of legal reform that may come
before the Senate in the context of se-
curities litigation or some other issue
before us, because I think that we need
an overall and comprehensive reform of
the system.
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I know that I speak for a number of
the Senators who are active and work-
ing on this bill in saying that we are
delighted with the progress we have
made so far and, while we may not
think we are yet close to our final des-
tination, we have taken a good first
step. And, most importantly, I can say
that, at least for this Senator, I am
dedicated and committed to continuing
the fight to keeping this whole issue of
reforming our legal system before the
Senate and I remain hopeful that we
will enact more reforms in the months
ahead.

Mr. President, I yield the floor, and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. HARKIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
ABRAHAM). Without objection, it is so
ordered.

Mr. HARKIN. Mr. President, I ask
unanimous consent that the pending
amendment be set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HARKIN. Mr. President, I ask
unanimous consent that the amend-
ment I am about to send to the desk be
made in order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 749 TO AMENDMENT NO. 680
(Purpose: To adjust the limitations on puni-

tive damages that may be awarded against

certain defendants)

Mr. HARKIN. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Iowa [Mr. HARKIN] pro-
poses an amendment numbered 749 to amend-
ment No. 690. -

Mr. HARKIN. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

In section 107(b) of the amendment as
amended by amendment No. 709 insert the
following:

‘'(6)i) Notwithstanding paragraph (1), the
amount of punitive damages that may be
awarded in any product liability action that
is subject to this title against an owner of an
unincorporated business, or any partnership,
corporation, unit of local government, or or-
ganization that has 25 or more full-time em-
ployees shall be the greater of—

‘(I) an amount determined under para-
graph (1); or

*(II) 2 times the average value of the an-
nual compensation of the chief executive of-
ficer (or the equivalent employee) of such en-
tity during the 3 full fiscal years of the en-
tity immediately preceding the date on
which the award of punitive damages is
made.
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/(i) For the purposes of this subparagraph,
the term ‘compensation' includes the value
of any salary, benefit, bonus, grant, stock
option, insurance policy, club membership,
or any other matter having pecuniary
value.".

Mr. HARKIN. Mr. President, this is a
very straightforward amendment. It
simply provides that the caps on puni-
tive damages that are in the amend-
ment will not apply in cases where a
business is sued and the chief executive
officer's salary over the previous 3
years is greater than the total compen-
satory damages in the case for busi-
nesses with 256 or more employees.

This is less than 13 percent of all
businesses, according to the Census Bu-
reau. In those instances, the cap on pu-
nitive damages, in my amendment,
would be raised to twice the compensa-
tion of the chief executive officer for 1
year averaged over the last 3 years.

Again, let me try to put it in plain
English. What my amendment provides
is that if a corporation is sued and it
has over 25 employees, then the cap on
punitive damages that is in the Gorton
substitute amendment will not apply.
The formula to be used would be that
punitive damages would be capped at
twice—just twice—the annual com-
pensation of the chief executive officer
of that corporation and that annual
compensation would be determined by
averaging the last 3 years.

Mr. President, we all agree that puni-
tive damages that are paid should not
be disproportionate, but proportionate
to what? This legislation basically says
that a multibillion-dollar corporation
can consciously and flagrantly dis-
regard the safety of others and have
that conduct proven, not just by a pre-
ponderance of the evidence but by clear
and convincing evidence. So what this
means is that the legislation before us
says this multibillion-dollar corpora-
tion can consciously, flagrantly dis-
regard the safety of others, be sued and
go to court, have it proven that they
consciously and flagrantly disregarded
the safety of others by clear and con-
vincing evidence, and the maximum
punitive damages for this kind of hei-
nous conduct is only twice the compen-
satory damages of the plaintiff, even if
those damages are such a small
amount that they are only a tiny pro-
portion of the company’s profits and
assets.

I believe the more important com-
parison in punitive damage cases is the
proportion of the damages to the size
and the financial strength of the busi-
ness.

The compensation package of the
CEO of a company with at least 25 em-
ployees, as my amendment provides, is
inevitably going to be a reasonably fair
proportion of the total cash flow of the
company. Now, I have chosen to have it
apply to only those businesses that
have 256 or more employees so that a
small business, a sole proprietor, who
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retains all of the profits of the com-
pany as his or her compensation is not
affected.

There is only one purpose for puni-
tive damages, and that is deterrence.
That is the only purpose of punitive
damages, to deter that flagrant, irre-
sponsible action, that disregard from
the safety of others, from happening in
the future. Yet, who believes that a pu-
nitive damages award of a few hundred
thousand dollars is going to have a sig-
nificant impact on a company the size
of, say, a major motor company, a
multibillion-dollar corporation?

The CEO’s of some companies make
$250,000 a week. So how great of a de-
terrent will it be to a big corporation if
their total punitive damages is
$250,000? That is what they pay their
CEO for 1 week.

So why did I choose the compensa-
tion packages of the CEO's of these
large companies? Because I believe
that unless executive compensation is
ruinously disproportionate to the re-
sources of the company—and that is
seldom the case—twice that compensa-
tion package will not be so large that
it will cause the company to close. No
one can argue that a multibillion-dol-
lar corporation that pays its CEO, say,
$5 million a year is going to close its
doors because a punitive damage award
comes to $10 million or 2 years' salary.

The other reason I have chosen exec-
utive compensation is because it is
something that is entirely within the
control and discretion of the compa-
ny’'s management. And it also takes
into account the cash flow of the com-
pany. It is, therefore, more fair than a
system based on the total assets of the
company which may be fixed produc-
tive resources.

Mr. President, let me read a few ex-
amples of the compensation packages
in a few of the major corporations.
This is from the recent issue of Forbes
Magazine in the May 22 issue. The
cover says ‘‘Pigging it up: Corporate
management who subdues their direc-
tors into submission.” In this issue it
says 800 chief executives are paid $1.3
million per year. That would be one of
the lower ones. Some of them are ex-
tremely high. I am just going to read a
few. These are some of the companies
that may be involved in the potential
lawsuit we are talking about here.

Here is the compensation of the CEO
of General Electric: $8.6 million per
year. Let us see now; that would come
out to be about $300,000 every 2 weeks,
or about $600,000 a month. So you can
see, if General Electric were to make a
product that they knew consciously,
flagrantly disregarded the safety of
others—and this was proven in a court
of law by clear and convincing evi-
dence—under the bill before us, they
get $250,000, or twice the compensatory
damages. Well, as I showed you, the
CEO makes almost $250,000 a week. So
what kind of a deterrent is that going
to be?
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Here is Trinity Industries. The CEO
there makes $6.2 million a year. That is
about $250,000 every couple of weeks.

Here is Morton International, where
the CEO makes $7.5 million a year.

Here is Chrysler, where the CEO, Mr.
Eaton, makes $6.2 million a year.

Here is Premark International. I do
not even know what they do. They pay
their CEO $12.121 million a year. Well,
let us see, that is a million dollars a
month. That is $250,000 a week, I guess.
So if Premark consciously, flagrantly
made a product in disregard of the
health and safety of others and were
sued and taken to court, and that was
proved by clear and convincing evi-
dence, one of the highest standards,
they could have their damages capped
for a figure as low as what their CEO
makes in 1 week.

Do you think that is a deterrent?
That is not a deterrent at all. They
would laugh that off.

Here is Colgate-Palmolive. Mr. Mark
makes $13.460 million a year as the
CEO. I think you get the picture.

Here is Mattel Toys. Their CEO
makes $7.6 million per year. Yet, we
are going to say that some kid who got
injured by a toy, permanently disabled
for life—and again, let us think again;
is it just some kid who got hurt by a
toy because they were misusing it? No,
they have to go to court and prove that
the company flagrantly and con-
sciously disregarded the safety of that
child in making that toy. It has to be
not by a preponderance of the evidence
but by clear and convincing evidence, a
higher standard. After all that, we will
slap their hands and cap the punitive
damages at a small fraction of their
company's worth.

So, again, I think, Mr. President, you
get the picture. There are 800 compa-
nies here. I am not going to run
through them all. Again, I am not men-
tioning these companies because I want
to cast aspersion on these companies. I
have nothing against them. In fact,
they are probably pretty decent, good
companies. I have had dealings with
some of them before. I am sure they
want to be good citizens and want to
employ people, and they want to make
our country great. I am not saying
these companies are bad. I am just
using this as an example of the kinds of
compensation they pay their CEOs.

Again, my amendment says that if
you go through all of these hoops and
you get punitive damages, we are going
to cap it just at twice the annual com-
pensation of the CEO. Mr. President,
here is an article from the Tampa,
Florida, Tribune, April 13. I want to
read the first couple of paragraphs. It
says:

The Nation's corporate chief executives
find their jobs an enriching experience these
days. “Greed clearly is back in style,” says
Robert Mongs, a principal of Lenz, Inc., an
activist investment fund in Washington.

There is almost a feeling among CEO's
that the money is there to be taken.
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If these companies want to pay their
CEO’s $12 million a year, or $7 million
a year, that is their business. I believe
it is our business as lawmakers charged
with responsibility to provide for the
general welfare of our people.

Now, Mr. President, the word ‘“‘wel-
fare’ appears twice in the Constitution
of the United States. Most people do
not know that. It first appears in the
Preamble of the Constitution, which is
part of the Constitution, where it lays
out the reasons for the Constitution.
One of the reasons is to promote the
general welfare. It does not say stand
back and let the States do it. It
charges Congress with promoting the
general welfare of our people.

Then in article I, section 8, which
lays out the duties and responsibilities
of Congress to lay and impose duties
and customs, to regulate the Army and
Navy—it has a whole list—to regulate
commerce, a whole list of things that
Congress is specifically charged to do,
in article I, section 8.

One of those is to provide for the
common welfare of the people. That is
our responsibility. We are charged by
that when we raise our hand and swear
our oath to uphold and defend the Con-
stitution.

The Constitution says clearly that
we are to provide for the general wel-
fare. In providing for the general wel-
fare, we want to make sure that peo-
ple—average citizens of this country—
have the assurance that when they buy
a product, consume a product, or use a
product, when they travel on our high-
ways, that they can be reasonably cer-
tain that what they are using, what
they are buying, what they are con-
suming, is not going to harm them.
That is our responsibility.

That is why we pass safety and
health laws. That is why we put stop-
lights on our intersections. Now a stop-
light, Mr. President, restricts my free-
dom. I want to go down that street. I
do not want to stop at a stoplight but
that stoplight restricts my freedom of
movement. We have decided for the
public safety that we will regulate the
flow of traffic and we put up stoplights.

That is why we have food inspection
laws. That is why we have all kinds of
safety laws. And that is another reason
why we have left untouched in our
country for these 200-plus years the
common law that we inherited from
Great Britain that goes back over 600
years, the concept of tort feasor, the
concept that someone must take due
care and concern that his actions do
not harm others. If those actions do
harm others, I am held accountable
and responsible.

I believe it promotes responsibility.
It makes people think twice about
their actions and about what we make,
how we act, and what we do. That is
why I find this bill before the Senate so
out of step with what we have been
doing for 600 years and so out of line
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with what we in our offices and in our
speeches say we want. We want people
to act responsibly, We say if someone
is not responsible we want them held
accountable.

In the bill as it is, a corporation
could make something, hurt somebody.
As I pointed out, they could be maimed
for life. How are they held accountable
in terms of deterrence and punitive
damages if we have these low caps?

I believe that is a modest amend-
ment. It is not going to bust any com-
pany. There is no company—no com-
pany in this magazine, not one com-
pany—could say that if they had to
give up 2 years of their CEO’s com-
pensation, that they will go broke. If
they are, their board of directors will
fire everybody running that company.

I believe that at least 2 years of com-
pensation of what a CEO makes could
be a deterrent to that company in
terms of their future actions. Cer-
tainly, $250,000 is not a deterrent.

Does any person think that a com-
pany with the resources to pay one per-
son $12 million a year would flinch
from paying even $1 million in punitive
damages? Some of the individuals
make as much money as the salaries of
all the U.S. Senators combined, and no
one thinks we are undercompensated
here.

We all agree with the Dole propor-
tionality of punitive damages award. It
ought to be apportioned to the dam-
ages caused and the pain and suffering
and the injury to the person. It also
ought to be apportioned to the re-
sources of the person or the company
that caused that injury. This goal of
proportionality has been served for
centuries by the jury system, under the
watchful eye of a judge.

Mr. President, I must also say that
this bill surprises me. Many of the pro-
ponents of the bill keep talking about
returning power to the local level. It
does not get any more local than put-
ting a decision in the hands of a jury of
one's peers. These are not people who
ran for office. These are not people who
went through years of law school or
other special training for their jobs.

The people who the proponents of
this bill apparently think can appar-
ently no longer be trusted to come up
with fair verdicts are good citizens, the
ones who serve on juries, pay their
taxes, and go to the polls.

Now we are being told by the pro-
ponents of this bill, *“We cannot trust
you.” Well, considering that everyone
here was put here by those same citi-
zens who sit on the juries, how can we
now doubt their wisdom? Juries, by and
large, are fair and come up with rea-
sonable verdicts. And they have been
doing it since the dawn of our democ-

racy.

What is it about juries that now
makes them constantly make these so-
called foolish decisions that the bill’s
proponents have been reading? Will the
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proponents of this bill say that the
people who serve on juries are igno-
rant? If so, stand up and say so. Will
the proponents of this bill say that the
people who serve on juries are easily
misled? If so, let them stand up and say
80. Do the proponents of this bill say
that the people who serve on juries
lack common sense or they have no
sense of fairness? If so, let them get up
and say so. Do the proponents of this
bill say that a jury cannot look at a
person who has had a serious injury
and then go on to decide that the prod-
uct that was involved was not neg-
ligently manufactured? Do the pro-
ponents say that? If they believe so, let
them get up and say it.

The facts are just the opposite. In
fact, juries decide against plaintiffs
about half the time. Juries have had a
long track record in dispensing wis-
dom, a record about three or four times
as long as the U.S. Senate.

I find it very interesting that the
proponents of this legislation, some of
them are the strongest voices about re-
turning government to the local level,
giving power back to the local level.
There is nothing more local than a jury
of your peers. Now the proponents of
this bill are saying, ‘“We cannot trust
you to make these kind of decisions.
We will take it out of your hands."

As far as I know, there is nothing
more fair, there is nothing that dis-
penses wisdom and justice more evenly,
than juries of our peers. I may not
agree with every jury verdict. Some-
times I believe a jury makes a mistake.
But I was not sitting there. I did not
listen to all the testimony. I was not
able to weigh all the pros and cons.

So what I read in the paper may
upset me. I can honestly say that there
are times when I have heard of jury de-
cisions that make me mad. But then
after I dig into it, find out about it,
and read more about it, then I find out
why the jury reached the decision they
did.

S0 juries are not ignorant. Juries are
our mneighbors, our relatives, our
friends, the people who put Members in
this body in the first place.

All I say, Mr. President, is that I
have opposed caps on damages, but if
we are going to have a cap, and this
bill says we are going to have a cap, let
it at least be high enough that punitive
damages can serve their purpose to
deter truly heinous actions by the larg-
est companies in this country.

We should not make it so that they
would be so high as to bankrupt a com-
pany. We should not make it so that it
would put small businesses out. That is
why I have exempted those businesses
of less than 25 employees.

I believe that the amendment I have
offered accomplishes that fine balance
and the balance of deterrence, punitive
damages high enough to really deter
that kind of action in the future. Not
high enough to bankrupt the company.
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And not so low as in this bill as to
where companies will just laugh it off.
Just laugh it off—$250,000.

Now, I know the proponents of the
bill will say, well, the judge can raise
the $250,000 if he wants. True. But then
the defendant can say, well, I do not
like it. I want to go back to another
trial and go right back to the process
again. And again these multibillion-
dollar corporations will get to write
off, of course, all the attorney’s fees
and expenses as an ordinary business
expense, and we taxpayers pick that
up. They go right back through the
process again. Thus, the cycle just
keeps going. So really what we really
have in this bill is a $250,000 cap. That
is not enough to be a deterrence.

I believe this amendment will be a
deterrence, I believe it is fair, and I be-
lieve it is reasonable.

Mr. President, I ask for the yeas and
nays on the amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The+*Sen-
ator from Washington.

Mr. GORTON. Mr. President, the
Senator from Iowa assumes the gues-
tion of deterrence, misconstrues the
actual impact of punitive damages, and
totally misstates the provision that he
purports to amend. There is no $250,000
punitive damage cap. In the case of se-
rious injuries, for anything other than
the small business, which is exempted
both in the bill and in the amendment
of the Senator from Iowa, for anything
other than a small business, the cap is
$250,000 only if the damages to the
plaintiff are minimal. In the cases re-
peatedly cited by the Senator from
Iowa, the individual maimed for life—
that was the last quotation I remem-
ber—it is obvious that the economic
damages to that individual together
with the award for pain and suffering,
unlimited by any feature of this bill,
added together and multiplied by two
is infinitely greater than $250,000.

Every week in the United States we
have compensatory damage awards
well up into the millions of dollars, and
in each of those cases, except for the
very, very small business, the maxi-
mum award of punitive damages on the
part of the jury under the bill as it ex-
ists now is twice whatever those dam-
ages are. The $250,000 figure was only
put back into this proposal to say that
you could go that high in case of a jury
award for actual damages that was ex-
tremely small. And, Mr. President, if a
claimant goes all the way through a
trial and proves that his or her dam-
ages are only $10,000, why should we
allow a $4 million punitive damage
award? That is, of course, the essence
of what this debate is about.

Moreover, even the figure twice the
sum of economic and noneconomic or
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pain and suffering damages contained
in the bill has an exception pursuant to
which the judge can increase that
award, if the judge finds the conduct of
the defendant to be as egregious as the
description propounded to us by the
Senator from Iowa. The Senator from
West Virginia and I have said that this
bill in its final form will not contain
any automatic new trial right for a de-
fendant in any such cases.

S0, Mr. President, the present bill
that we are being asked to vote on does
not have any ultimate cap at all on pu-
nitive damages in that extraordinarily
rare case in which a judge felt that a
very, very high such award was appro-
priate. So the Senator from Iowa is
wrong that a badly injured, maimed in-
dividual is not going to have a $250,000
cap on punitive damages when an in-
jury was caused by the deliberate acts
or the outrageous acts of the large cor-
poration. In fact, that individual is not
going to be subject to any cap at all if
he or she can prove the kind of case
which was given us here as this horror
story. But what we are doing in this
bill is to provide some remote connec-
tion between the actual losses an indi-
vidual suffers and how much can be
added to that amount by a jury acting
without any rules or instructions what-
soever. It is neither more nor less than
that.

We should not have the legal system
of the United States of America as a
national lottery where, under certain
circumstances with a handful of juries
in modest cases with almost no dam-
ages, the lottery can create a bonanza
partly for an individual but basically,
this is what the debate is all about—for
the lawyer class in this country who
find these actions to bring.

More fundamentally, and we have not
gotten back to this point recently in
this debate, and I speak not just of the
remarks of the Senator from Iowa but
of all of the opponents of this bill, none
has shown that their slogans about de-
terrence have any true meaning. No
single study has ever shown that puni-
tive damages, the lottery of a huge pu-
nitive damage award, has any real ef-
fect on deterrence or on safety.

1 am astounded that a Member of this
body who believes so firmly in the pres-
ence of government in our life and of
its regulatory capacities has so little
faith in the ability of all of the stat-
utes of the United States and of all of
the statutes of the States dealing with
safety in the production of products to
cause them actually to be safe. We
passed measures on automobile safety,
on toy safety, and on all other kinds of
product safety, and on the way in
which we license drugs and the way in
which we build airplanes to see to it
that they are safe and effective. Yet,
apparently, according to the opponents
of this bill, nothing would be safe in
America if we did not have unlimited
punitive damages. That is the only way
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we can see to it that corporations be-
have, that we can have a reasonable so-
ciety.

Mr. President, retired Justice Powell
said—and I paraphrase him but I agree
with him—the jury system of litigation
taken as a whole is the most irrational
method of business regulation imag-
inable.

It is not a criticism of a particular
jury to say so, Mr. President. That jury
deals with a single instance. It does not
know what other instances there are in
many cases. The Congress of the Unit-
ed States, the legislatures of the sev-
eral States, when they determine on
regulation, determine it on the basis of
all of the evidence, of all of the weigh-
ing of how much we want to encourage
certain kinds of production and what
kind of cautions we put on them. This
is the way in which the job is done.

No study shows that punitive dam-
ages do anything other than have an
utterly irrational impact of telling
many companies it is not worthwhile
going into a new line of business—it is
not worthwhile, as one of our major
companies has said, to try to go into
the business of finding a new drug
which helps AIDS. We cannot make
enough money on it to risk that lot-
tery that some lawyer someplace will
persuade some jury to whack us with a
$25 million punitive damage award.

So we have had dozens of companies
get out of the business of producing the
vaccine against whooping cough. Is
that a triumph of the American sys-
tem, that the cost of whooping cough
vaccine has gone up 500 percent and
only one or two companies are even
willing to make it?

Is it a triumph of the American sys-
tem that 18 of the 20 companies that
used to manufacture football helmets
are not in the business anymore be-
cause it just simply is not worthwhile?
Is it a vindication of the American sys-
tem that a large company which pro-
duces plastic piping for heart implants,
on which it might possibly make $1
million in a several-year period, has
paid close to 40 times that in defending
successfully product liability actions,
and looks at the bottom line and says,
what in the world are we doing this
for? Why should we produce this par-
ticular product? Those legal fees ad-
here to defendants who win just as
much as they do to those who lose. And
when the company says it is just cost-
ing us too much, we will abandon this
line of research; we will abandon this
product; the American people are not
benefited. Who is benefited? A tiny
handful of lucky players and a larger
group of trial lawyers.

So what we do in this bill, much
more modestly than I would prefer, is
to say at least in the great bulk of
cases there ought to be some relation-
ship to how badly the plaintiff or
claimant is actually damaged and what
the maximum punitive damages are.
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Let there be a ratio. If in fact the indi-
vidual is maimed for life, then they are
going to be entitled to huge punitive
damages. But if in fact they are dam-
aged $10,000 or $500, why should they
win the lottery when there is no evi-
dence that this does anything but to
constrict our economy?

I say once again, the State imme-
diately adjacent to the State of the
Senator from Iowa, Nebraska, like my
own State of Washington, just does not
have punitive damages in the kind of
cases we are talking about here. It does
not allow them at all. Why? Because
the Constitution of the United States
protects anyone accused of a crime.
They have fifth amendment rights. The
case against them has to be proven be-
yond a reasonable doubt. There is a
maximum sentence. But those who up-
hold those constitutional protections
as fundamental to our system of jus-
tice say, oh, no, but a civil jury can
punish without any limitation or with-
out any guidelines whatsoever, ration-
ally or totally or temporarily. There
just is no connection between those
two.

Moreover, there is also no relation-
ship at all between the responsibility
of business enterprises, the safety with
which they build their products, that is
related to whether or not they operate
in a State which has punitive damages
or one which bans punitive damages.
Not a scintilla of evidence, not any in-
stance has been imparted to this body
that oh, boy, we better keep punitive
damages because look at how irrespon-
sible companies are that operate in Ne-
braska or Washington or one of the
other States. Not a peep, Mr. Presi-
dent, about that.

The bottom line is we are dealing
with a system that is a great system
for a handful of lawyers in this coun-
try. They and their sidekicks get 60
percent of all of the money that goes
into this product liability system.
Claimants get 40 percent of it. We want
to make it a little bit more rational.

The Harkin amendment does not
make it more rational. The Harkin
amendment does not even recognize
the nature of the $250,000 cap, which
does not apply to anything he talked
about, or the fact that there is no cap
at all when the judge finds that the
conduct of the defendant has been par-
ticularly egregious, and the Harkin
amendment should therefore be re-

jected.
Mr. ROCKEFELLER addressed the
Chair.
The PRESIDING OFFICER (Mr.

ASHCROFT). The Senator from West Vir-
ginia.

Mr. ROCKEFELLER. Mr. President,
not only do I agree with everything
that my able colleague from the State
of Washington has said, the Harkin
amendment adds a new section to the
bill for setting punitive damages
against businesses with 256 or more em-
ployees. It has to be greater than the
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amount recorded or using a formula
laid out in the compromise bill which
is twice compensatory damages or
$250,000, whichever is greater, or twice
the value of annual compensation of
the business’ chief executive officer.

Well, that last one obviously is an
eye-catcher, ear-catcher. It sounds in-
nocent enough—and fun. It is kind of
fun, cute. But we are on a deadly seri-
ous bill. The people who voted today to
make sure that we would continue to
discuss and amend product liability re-
form were not trying to have fun with
this.

We have been on this bill for several
weeks now. I have been doing this for 9
years. I am sure the Senator from the
State of Washington has been doing it
for longer than that. There is nothing
in any of my efforts to sort of do some-
thing to amuse myself, enjoy myself. 1
am trying to make America better. I
am trying to help defendants who can-
not get their claims in time. I am help-
ing to make things more predictable
for businesses so we can strike a bal-
ance between consumers and business.

One thing this is not is just kind of
fun. When I say it is deadly serious, I
mean deadly serious because I truly be-
lieve there are products not being de-
veloped today which could save lives,
and that people are dying because that
is not happening.

There are a couple of facts which I
think are relevant. There is not a
$250,000 cap in the Gorton-Rockefeller
compromise on product liability re-
form, as suggested by the Senator from
Iowa. There is not that cap.

I suggest to those who do read the
bill, in product liability cases, if the
jury agrees that the punitive damages
should be awarded, the jury can, and
under the bill punitive damages will,
set an alternative ceiling of $250,000, or
twice the amount of compensatory
damages. And then the judge, under
the additur provision, decides if that is
not enough, to take it up. So there is
no floor.

We are not talking about treating
people unfairly. In fact, I think we are
trying to talk, for the first time in a
long time, about treating people fairly.

To highlight some more information
about the suggestion of the Senator
from Iowa that there is any sort of spe-
cial protection for businesses which are
tempted to make defective or unsafe
products, everybody needs to remember
that juries under our bill can award
compensatory damages in amounts
that span from hundreds of dollars to
millions and millions of dollars.

I have made this point several times,
but I will make it again and I will give
you a few more examples this time. I
have already talked about the State of
the Senator from Washington, not even
considering punitive damages at all,
and within the last 5 or 6 weeks there
was an award of $40 million. I have no
idea what the circumstances were. But
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that was economic plus noneconomic—
compensatory damages, $40 million.

You do not need punitive damages to
get a big award. I am for the punitive
damages, but you do not need them to
get major awards.

There was a $70 million compen-
satory award, again, not even consider-
ing punitive, to the family of a woman
who died when a defective helicopter
crashed—in, as it turns out, Missouri.
But that did not stop the jury from
awarding $70 million. So we are not
kidding here. We are not doing any-
thing fun here.

There was a $15 million compen-
satory award—again, not even consid-
ering punitive damages; but a compen-
satory award—to a boy in a case in-
volving a defective seat belt. Now, I do
not know the circumstances. This was
in Los Angeles County, 1993. I do not
know the circumstances, but this is
just compensatory award.

Almost $20 million, Mr. President, in
compensatory damages was awarded to
a man injured in some circumstances
in which a motorcycle spun around on
the ground during a turn. My elo-
quence cannot exceed that, unfortu-
nately, because 1 do not know what it
was. But the man was injured by a mo-
torcycle and got almost $20 million—I
say again, in compensatory damages
alone.

So there is no kind of joking around
here. We are trying to do the right
thing.

I might say, on the other side of it—
and I do not want to stretch this out—
that there are a lot of things that are
not happening in this country because
of the fact that our punitive damages
situation is scaring people away from
new products, new research, new im-
provements, or whatever.

I have used this case before and I will
use it again, because I think it is dev-
astatingly powerful.

I care a lot about health care and I
have worked a lot on health care. I
have been into kidney dialysis clinics.
They are not a lot of fun to go into.
The former Governor of Missouri
knows what I am talking about, the
Presiding Officer. It is kind of dark and
people are lying back in chairs, and
their blood 1is being completely
changed. It is kind of depressing to be
there. I do not think they enjoy it
much. Nobody is talking to anybody
else. They cannot work. They are tied
into these huge machines which rise up
beside them and behind them.

This was carried a little step further
and they developed a dialysis machine
that you could take home with you so
that if you worked within 2 or 3 miles,
or 4 or 5 miles away, you could come
home to that dialysis machine, do it
yourself and then go back to work. It
was a tremendous improvement, be-
cause you could go back to work, if
your work was close enough so that
you could come back two or three
times to do that.
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But then Union Carbide comes along
and really comes up with the answer.
They put the whole thing into a suit-
case-sized dialysis machine that you
can take to your job with you and do
the dialysis on the job.

My 15-year-old son has one of his best
friends who, a couple of years ago, we
discovered had diabetes. That is not a
lot of fun for a young kid to find some-
thing like that out. I cannot get over
the way that young man, 12 years old
at the time, simply adjusted to his new
circumstances and was able to give
himself insulin; just disappear for a few
minutes and do it. His courage—he ac-
tually grew, grew in my eyes, and I
think he grew in his own realization in
the sense of mortality and what he
could do and how precious everything
was. He is a remarkable boy. In fact, I
think his aunt is Madeleine Albright,
our Ambassador to the United Na-
tions—a wonderful boy.

But Union Carbide, when they came
up with this same kind of you-can-do-
it-right-on-the-spot kidney dialysis
machine, had to sell their business to a
foreign company where uniform prod-
uct liability laws did not give the same
litigation potential because Union Car-
bide, an enormous company, deter-
mined that the potential liability risk
made the product uneconomical.

So I have to assume there are hun-
dreds of thousands of people who need
these blood changes in this country
who are deprived of that now because
Union Carbide could not do that.

I have 20 examples. I will not give
them. It is late.

S0 I know that the amendment has
sort of a nice, populist ring to it—
CEO’s salary. But this is dead-serious
business that we are involved in.

Product liability reform is something
I have fought for as a nonlawyer be-
cause I want to see people's lives get
better and I want to see products devel-
oped and I want to see—just on per-
sonal grounds, my mother spent years
dying from Alzheimer’s disease. There
is a cure out there, but somebody has
to put the money up to find that cure.
It is probably not going to be the Fed-
eral Government, because we are cut-
ting back.

So all of this is deadly serious. This
is not a bill that should be used to beat
up on business. This is a bill that
should be used to beat up on a legal
system which is failing us and, as the
Senator from Washington said, in
which the lawyers get 50 to 70 percent
of the money. I do not respect that. I
do not like that. I want to change that.

And for that, among other reasons, I
oppose the amendment of the Senator
from Iowa.

I thank the Chair.

Mr. GORTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Washington.
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MORNING BUSINESS

Mr. GORTON. Mr. President, I ask
unanimous consent that there now be a
period for the transaction of morning
business, with Senators permitted to
speak for up to 5§ minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NOMINATION OF JOHN DEUTCH TO
BE DIRECTOR OF CENTRAL IN-
TELLIGENCE [DCI]

Mr. GLENN. Mr. President, I rise in
strong support of the nomination of
John Deutch to become Director of
Central Intelligence [DCI]). As a long-
time member of the Senate Armed
Services Committee, 1 have enjoyed
working with him in his various roles
at the Department of Defense—and I
look forward to working with him as
DCI. Dr. Deutch has an extremely im-
pressive résumeé, and I ask unanimous
consent that a copy of his biography be
included in the RECORD at the conclu-
sion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. GLENN. Mr. President, his back-
ground and training clearly indicates
that Dr. Deutch brings a broad back-
ground to the DCI position. His sci-
entific background makes him particu-
larly prepared to deal with the many,
formidable technical issues confronting
the Intelligence Community from sat-
ellites to signals intelligence [SIGINT].
Dr. Deutch also brings significant ad-
ministrative and national security ex-
pertise to the DCI job from his past and
current senior management experi-
ences at the Defense Department. His
toughness in making difficult decisions
and his knowledge of, and experience
in, national security matters will make
him a very capable manager of the U.S.
Intelligence Community.

I have been especially pleased with
the principal purposes Dr. Deutch has
articulated for the Intelligence Com-
munity: Striving to assure that the
President and other national leaders
have the best information available be-
fore making decisions; providing ade-
quate support to military operations;
the need for intelligence to address the
growing problems of international ter-
rorism, crime, and drugs; and that our
counterintelligence capabilities are
able to assure that America's enemies
do not penetrate our national security
apparatus.

The new CIA Director comes along at
an important time for the U.S. intel-
ligence community. For almost half a
century, the intelligence community—
indeed our Nation's entire national se-
curity infrastructure—has been focused
primarily on the Soviet threat. And
during the cold war period, our Govern-
ment viewed most national security is-
sues—justifiable or not—through the
prism of the United States-Soviet com-
petition.
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Obviously, this is no longer the case
as America is coming to terms with a
rapidly changing world. And having a
robust and effective intelligence com-
munity is an indispensable means to
that end. Timely and accurate intel-
ligence forms the foundation of our for-
eign policy and defines the threat to
U.S. national security that is—or
should be—the basis of our defense
spending.

Yet with the end of the cold war,
some have argued that the CIA is a
relic which has outlived its usefulness,
and we should do away with it. I
strongly disagree with such views. In
this unprecedented time of enormous
change and uncertainty in the world—
as the on-going problem of the pro-
liferation of weapons of mass destruc-
tion and recent acts of terrorism at
home and around the world clearly
demonstrate, our need for the intel-
ligence community and a robust intel-
ligence budget is greater than ever be-
fore.

The requirement for an intelligence
capability is by no means a cold war
aberration. This year, we are celebrat-
ing the 50th anniversary of the end of
World War II. And history has ulti-
mately revealed to the public the im-
portant role of intelligence in that war.

Mr. President, like all veterans of
that conflict, the 50th anniversary
commemorations of specific events of
World War II have special meaning to
me. One of the most moving cere-
monies I have ever attended was last
June’s ceremony in France commemo-
rating the D-Day invasion of Nor-
mandy.

And unsurprisingly, intelligence
made an extraordinary contribution to
the success of D-Day’s planning and
implementation. Intelligence agents
acquired an accurate map of the Ger-
man Atlantic Wall fortifications, and
an intelligence deception operation
code-named Body Guard used German
spies captured in England as double
agents who sent false messages to the
Nazis regarding the precise location of
the planned invasion of Europe. This
latter operation also successfully
passed along false information regard-
ing the location of Allied invasion
forces in England.

Intelligence played a decisive role in
Allied victory in World War II in many
ways. Signals intelligence [SIGINT],
for example, played an instrumental
role in winning World War II as Allied
intelligence successfully broke German
and Japanese codes.

And as we enter one of the most un-
predictable and dangerous periods in
world history, we must ensure that our
SIGINT as well as human intelligence
[HUMINT] and other intelligence capa-
bilities will be able to meet the intel-
ligence challenges of tomorrow.

Mr. President, in addition to the
other recommendations being made to
Dr. Deutch, as DCI, I would like to add
one more.
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Next March, the Commission on the
Roles and Capabilities of the United
States Intelligence Community—which
was initiated by this committee last
year—will issue its report, including
recommendations to reorganize the in-
telligence community in the post-cold-
war era. While I look forward to re-
viewing the Commission’s report, I
must admit that I have been somewhat
skeptical over the years about the util-
ity of Government by ‘‘Blue Ribbon
Panel”—and have sought to educe the
number of such commissions through
oversight action of the Senate Govern-
mental Affairs Committee, where I am
now the ranking member.

As Dr. Deutch assumes his duties as
DCI and he perceives significant prob-
lems—organizational and otherwise—
that are impending the intelligence
community's ability to meet its re-
quirements, I sincerely hope that he
will act expeditiously to remedy these
problems and not wait for the Commis-
sion’s report next March.

Mr. President, I urge my colleagues
to vote in support of Dr. Deutch as
DCI.

EXHIBIT 1
JOHN M. DEUTCH

The Honorable John M. Deutch was sworn
in as Deputy Secretary of Defense on 11
March 1994, following a unanimous vote in
the Senate. He previously served as the
Under Secretary of Defense (Acquisition and
Technology) from 15 April 1993 until his con-
firmation as Deputy Secretary.

Prior to his nomination to these positions,
Mr. Deutch served in a number of edu-
cational government posts. Mr. Deutch be-
came a member of the faculty of the Massa-
chusetts Institute of Technology in 1970 and
since then has been an associate professor
and professor of chemistry, chairman of the
Department of Chemistry, dean of science,
provost, and Institute Professor.

His government assignments include serv-
ice in the Department of Energy as Director
of Energy Research, Acting Assistant Sec-
retary for Energy Technology, and Under
Secretary of the Department. In recognition
of his contributions, he was honored with the
Secretary’s Distinguished Service Medal and
the Department’'s Distinguished Service
Medal. He has been a member of the White
House Science Council, the Defense Science
Board, the Army Scientific Advisory Panel,
the Chief of Naval Operations Executive
Panel, the President's Commission on Stra-
tegic Forces, the President's Foreign Intel-
ligence Advisory Board, and the President's
Nuclear Safety Oversight Committee. He
also served as a consultant to the Bureau of
the Budget.

He has been a trustee of the Urban Insti-
tute, a member and Chair of the National
Science Foundation Advisory Panel for
Chemistry, an overseer of the Museum of
Fine Arts in Boston, a trustee of Wellesley
College, a director of Resources for the Fu-
ture, a member of the Trilateral Commis-
sion, and a member of the Governor of Mas-
sachusetts Technology and Economic Devel-
opment Council.

A graduate of Amherst College with a B.A.
in history and economics, he earned both a
B.S. in chemical engineering and a Ph.D. in
physical chemistry from M.LT. He holds
honorary doctoral degrees from Ambherst
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College and the University of Lowell. Mr.
Deutch has been a Sloan Research Fellow
and a Guggenheim Fellow and is a member of
Sigma Xi and the American Academy of Arts
and Sciences.

Mr. Deutch was born in Brussels, Belgium,
and became a U.S. citizen in 1946. He has
three sons, and his permanent residence is in
Belmont, Massachusetts.

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Thomas, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
which were referred to the Committee
on Armed Services.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-880. A communication from the Under
Secretary of Defense (Acquisiton and Tech-
nology), transmitting, pursuant to law, a re-
port relative to the M1A2 Abrams Upgrade;
to the Committee on Armed Services.

EC-881. A communication from the Under
Secretary of Defense (Acquisiton and Tech-
nology), transmitting, pursuant to law, a re-
port relative to the Maneuver Control Sys-
tem; to the Committee on Armed Services.

EC-882. A communication from the Under
Secretary of Defense (Acquisiton and Tech-
nology), transmitting, pursuant to law, a re-
port relative to the ADDS, C-17, and Javelin
programs; to the Committee on Armed Serv-
ices.

EC-883. A communication from the Deputy
and Acting Chief Executive Officer of the
Resolution Trust Corporation, transmitting,
pursuant to law, a report relative to the Af-
fordable Housing Disposition Program for
calendar year 1994; to the Committee on
Banking, Housing, and Urban Affairs.

EC-884. A communication from the Presi-
dent and Chairman of the Export-Import
Bank, transmitting, pursuant to law, a re-
port relative to a transaction involving Tur-
key; to the Committee on Banking, Housing,
and Urban Affairs.

EC-885. A communication from the Deputy
and Acting Chief Executive Officer of the
Resolution Trust Corporation, transmitting,
pursuant to law, the semi-annual reports of
the RTC, FDIC and the TDPOB for the period
October 1, 1984 to March 31, 1995; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-886. A communication from the Sec-
retary of Housing and Urban Development,
transmitting, pursuant to law, the fiscal
year 1993 report of the Congregate Housing
Services Program; to the Committee on
Banking, Housing, and Urban Affairs.
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EC-887. A comunication from the Sec-
retary of the Federal Trade Commission,
transmitting, pursuant to law, the 1993 re-
port pursuant to the Cigarette Labeling and
Advertising Act; to the Committee on Com-
merce, Science, and Transportation.

EC-888. A communication from the Assist-
ant Secretary of State (Legislative Affairs),
transmitting, pursuant to law, a report rel-
ative to the incidental harvest of sea turtles;
to the Committee on Commerce, Science,
and Transportation,

EC-889. A communciation from the Under
Secretary of Commerce for Oceans and At-
mosphere, transmitting, pursuant to law, a
report on the National Marine Sanctuary
Logo Pilot Project; to the Committee on
Commerce, Science, and Transportation.

EC-#8%0. A communication from the Sec-
retary of Commerce, transmitting, pursuant
to law, the annual report of the Department
for fiscal year 1994; to the Committee on
Commerce, Science, and Transportation.

EXECUTIVE REPORTS OF
COMMITTEES

The following executive report of
committee was submitted:

By Mr. PRESSLER, from the Committee
on Commerce, Science, and Transportation:

The following officer, NOAA, for appoint-
ment to the grade of Rear Admiral (0-8),
while serving in a position of importance and
responsibility as Director, Office of NOAA
Corps Operations, National Oceanic and At-
mospheric Administration, under the provi-
sions of title 33, United States Code, section
853u: Rear Adm (lower half) William L.
Stubblefield, NOAA.

(The above nomination was reported
with the recommendation that he be
confirmed, subject to the nominee's
commitment to respond to requests to
appear and testify before any duly con-
stituted committee of the Senate.)

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. SIMON:

S. 766. A bill to protect the constitutional
right to travel to foreign countries; to the
Committee on Foreign Relations.

By Mr. DOMENICI:

5. 767. A bill to amend the Clean Air Act to
extend the deadline for the imposition of
sanctions under section 179 of the Act that
relate to a State vehicle inspection and
maintenance program, and for other pur-
poses; to the Committee on Environment and
Public Works.

By Mr. GORTON (for himself, Mr.
JOHNSTON, Mr. SHELBY, Mr. BREAUX,
and Mr, PACKWOOD):

S. 768. A bill to amend the Endangered Spe-
cies Act of 1973 to reauthorize the Act, and
for other purposes; to the Committee on En-
vironment and Public Works.

By Mr. KOHL:

S. 769. A bill to amend title 11 of the Unit-
ed States Code to limit the value of certain
real and personal property that the debtor
may elect to exempt under State or local
law, and for other purposes; to the Commit-
tee on the Judiciary.

By Mr. DOLE (for himself, Mr. KYL,
Mr. INOUYE, Mr. D'AMATO, Mr.
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HELMS, Mr. BROWN, Mr. MACK, Mr.
SPECTER, Mr. BonND, Mr. THURMOND,
Mr. PRESSLER, Mr. DORGAN, Mr.
FAIRCLOTH, and Mr. BRADLEY):

S, T70. A bill to provide for the relocation
of the United States Embassy in Israel to Je-
rusalem, and for other purposes; ordered held
at the desk..

By Mr. PRYOR:

S. T71. A bill to provide that certain Fed-
eral property shall be made available to
States for State use before being made avail-
able to other entities, and for other pur-
poses; to the Committee on Governmental
Affairs.

By Mr. DORGAN (for himself and Mrs.
HUTCHISON):

S. T72. A bill to provide for an assessment
of the violence broadcast on television, and
for other purposes; to the Committee on
Commerce, Science, and Transportation.

By Mrs. KASSEBAUM (for herself, Mr.
GREGG, Mr. GORTON, Mr. COATS, Mr.
JEFFORDS, Mr. FRIST, Mr, HARKIN,
Mr. CRrAlG, Mr. LUGAR, Mr. INHOFE,
Mr. GRASSLEY, Mr. McCONNELL, Mr.
KYL, Mr. SANTORUM, Mr. HEFLIN, Mr.
BoND, Mr. PRYOR, Mr. KERREY, Mr.
BENNETT, and Mr. HELMS):

S. 773. A bill to amend the Federal Food,
Drug, and Cosmetic Act to provide for im-
provements in the process of approving and
using animal drugs, and for other purposes;
to the Committee on Labor and Human Re-
sources.

By Mr. MACK:

S. 7T74. A bill to place restrictions on the
promotion by the Department of Labor and
other Federal agencies and instrumentalities
of economically targeted investments in con-
nection with employee benefit plans, to the
Committee on Labor and Human Resources.

By Mr. BAUCUS (by request):

S. 775. A bill to amend title 23, United
States Code, to provide for the designation of
the National Highway System, the establish-
ment of certain financing improvements, and
the creation of State infrastructure banks,
and for other purposes; to the Committee on
Environment and Public Works..

By Mr. CHAFEE (for himself and Mr.
KERRY):

5. T76. A bill to reauthorize the Atlantic
Striped Bass Conservation Act and the
Aradromous Fish Conservation Act, and for
other purposes; to the Committee on Com-
merce, Science, and Transportation.

By Mr. SIMON:

8. T77. A bill to amend the National Labor
Relations Act to provide equal time to labor
organizations to present information relat-
ing to labor organizations, and for other pur-
poses; to the Committee on Labor and
Human Resources.

S. T78. A bill to amend the National Labor
Relations Act to permit the selection of an
employee labor organization through the
signing of a labor organization membership
card by a majority of employees and subse-
quent election, and for other purposes; to the
Committee on Labor and Human Resources.

S. T79. A bill to amend the National Labor
Relations Act to require the arbitration of
initial contract negotiation disputes, and for
other purposes; to the Committee on Labor
and Human Resources.

S. 780. A bill to amend the National Labor
Relations Act to require Federal contracts
debarment for persons who violate labor re-
lations provisions, and for other purposes; to
the Committee on Labor and Human Re-
sources.

S. 781. A bill to amend the Occupational
Safety and Health Act to require Federal
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contracts debarment for persons who violate
the Act’'s provisions, and for other purposes;
to the Committee on Labor and Human Re-
sources.

5. 782. A bill to amend the National Labor
Relations Act and the Labor-Management
Relations Act, 1947, to permit additional
remedies in certain unfair labor practice
cases, and for other purposes; to the Com-
mittee on Labor and Human Resources.

5. 783. A bill to amend the National Labor
Relations Act to set a time limit for labor
rulings on discharge complaints, and for
other purposes; to the Committee on Labor
and Human Resources.

5. T84. A bill to amend the National Labor
Relations Act to impose a penalty for en-
couraging others to violate the provisions of
the National Labor Relations Act, and for
other purposes; to the Committee on Labor
and Human Resources.

By Mr. PACKWOOD:

S. 785. A bill to require the trustees of the
Medicare trust funds to report recommenda-
tions on resolving projected financial imbal-
ance in Medicare trust funds; to the Commit-
tee on Finance.

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. ROTH (for himself, Mr. BAUCUS,
Mr. D'AMATO, Mr. ABRAHAM, and Mr.
KEMPTHORNE):

5. Res. 117. Resolution expressing the sense
of the Senate that the current Federal in-
come tax deduction for interest paid on debt
secured by a first or second home located in
the United States should not be further re-
stricted; to the Committee on Finance.

By Mr. BYRD (for himself, Mr. DOLE,
Mr. DASCHLE, Mr. BAuUcUS, Mr. REID,
Mr. ASHCROFT, Mr. WARNER, Mr.
LEVIN, Mr. HOLLINGS, Mr. DORGAN,
Mr. SARBANES, Mr. SPECTER, Mr.
BROWN, and Mr. D’ AMATO):

S. Res. 118. Resolution concerning United
States-Japan trade relations; considered and
agreed to.

By Mr. DOLE (for himself and Mr.
DASCHLE):

S. Res. 119. Resolution to authorize testi-
mony by Senate employees and representa-
tion by Senate legal counsel; considered and
agreed to.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. SIMON:

S. T66. A bill to protest the constitu-
tional right to travel to foreign coun-
tries; to the Committee on Foreign Re-
lations.

FREEDOM TO TRAVEL ACT

Mr. SIMON. Mr. President, today I
introduce legislation dealing with the
constitutional right of American citi-
zens and legal permanent residents to
travel to foreign countries.

Last October 5, I held a hearing in
my capacity as chairman of the Con-
stitution Subcommittee of the Judici-
ary Committee on the constitutional
right to international travel. The hear-
ing focused on the derivation of this
well-established constitutional right,
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on the circumstances under which the
right can be restricted, and on the wis-
dom as a policy matter of restricting
the ability of Americans to visit na-
tions with whom we may have political
differences.

In the course of this hearing, it be-
came clear to me that there are lim-
ited instances in which the right of
Americans to travel abroad should be
restricted—namely, instances where
international travel endangers the
safety of the traveler or implicates na-
tional security concerns. Otherwise, as
a matter of both constitutional law,
the first and fifth amendments as well
as other constitutional provisions, and
policy, the right to a free trade in ideas
and to investigations into other na-
tions and cultures should be not only
left untrammelled, but encouraged.

When such restrictions on foreign
travel are in place, they do great dam-
age to a number of interests that we
hold dear. When Americans are denied
the right to travel to a foreign coun-

Businessmen are prevented from ex-
ploring opportunities in that country
that might confer economic benefits on
this country;

American scholars are denied the op-
portunity to engage in a dialog with
their foreign colleagues;

Americans with families abroad are
prevented from visiting their loved
ones;

Human rights organizations con-
cerned about abuses abroad are pre-
vented from seeing those abuses first-
hand, and from giving corrupt foreign
governments the kind of close scrutiny
that forces reform of repressive sys-
tems;

Average Americans with an interest
in world affairs are denied the oppor-
tunity to become better informed citi-
zens by virtue of their direct exposure
to nations that play an important role
in our own foreign policy;

Finally, our own Government loses
the ability to influence foreign govern-
ments through the transmission of
American ideals of democracy and jus-
tice. It is no coincidence that in those
nations to which American travel was
not restricted—such as the nations of
the former Soviet bloc—the infusion of
American ideas contributed mightily
to the downfall of repressive regimes.

The fact that travel abroad should in
most cases be encouraged, and not re-
stricted, however, has not prevented
administraticns both past and present
from limiting the right of Americans
to travel abroad. In response to these
efforts, Congress has often stepped in
to limit the President's right to re-
strict foreign travel. Most recently,
last year’'s Foreign Relations Author-
ization Act limited the President's au-
thority to impose travel related re-
strictions on Americans seeking to
visit foreign countries that are not cur-
rently the subject of such restrictions.
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The Foreign Relations Authorization
Act, however, permitted the President
to continue to impose travel, restric-
tions to those countries now subject to
such restrictions—even though none of
these countries pose any threat to the
health or safety of prospective visitors,
or to America's national security.
These countries include Libya, Iraq,
North Korea, and, most controver-
sially, Cuba.

The bill I now introduce—the Free-
dom to Travel Act of 1995—would ex-
tend the Foreign Relations Authoriza-
tions Act's limitations on the Presi-
dent’s power to restrict travel to those
countries that are currently the sub-
ject of travel restrictions. The bill
would also make clear that the Presi-
dent may only restrict travel to coun-
tries with which the United States is
at war, where armed hostilities are in
progress, or where there is imminent
danger to the public health or the
physical safety of U.S. travelers. This
is the standard that currently governs
the Government’s right to deny a pass-
port to a U.S. citizen. I believe that
this standard should apply to any Gov-
ernment effort to restrict foreign trav-

el.

I believe this legislation to be nec-
essary both as a matter of policy and
as a matter of international and con-
stitutional law. Protecting the right of
Americans to travel abroad is constitu-
tionally required, is internationally
recognized as part of the Universal
Declaration of Human Rights, and is an
important way of safeguarding and fur-
thering our intellectual, economic, and
political interests. I hope my col-
leagues will join our efforts to work for
this protection.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 766

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Freedom to
Travel Act of 1995".

SEC. 2. TRAVEL TO FOREIGN COUNTRIES.

(a) FREEDOM OF TRAVEL FOR UNITED STATES
CITIZENS AND LEGAL RESIDENTS.—The Presi-
dent shall not restrict travel abroad by Unit-
ed States citizens or legal residents, except
to countries with which the United States is
at war, where armed hostilities are in
progress, or where there is imminent danger
to the public health or the physical safety of
United States travelers.

(b) INTERNATIONAL EMERGENCY ECONOMIC
POWERS AcT.—Section 203(b) of the Inter-
national Emergency Economic Powers Act
(50 U.8.C. 1702(b)) is amended—

(1) by striking ‘*‘or" at the end of para-
graphs (2) and (3); and

(2) by amending paragraph (4) to read as
follows:

**(4) any of the following transactions inci-
dent to travel by individuals who are citizens
or residents of the United States:
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‘(A) any transactions ordinarily incident
to travel to or from any country, including
the importation into a country or the United
States of accompanied baggage for personal
use only;

‘(B) any transactions ordinarily incident
to travel or maintenance within any coun-
try, including the payment of living expenses
and the acquisition of goods or services for
personal use;

*(C) any transactions ordinarily incident
to the arrangement, promotion, or facilita-
tion of travel to, from, or within a country;

‘(D) any transactions incident to non-
scheduled air, sea, or land voyages, except
that this subparagraph does not authorize
the carriage of articles into a country except
accompanied baggage; and

‘(E) normal banking transactions incident
to the activities described in the preceding
provisions of this paragraph, including the
issuance, clearing, processing, or payment of
checks, drafts, travelers checks, credit or
debit card instruments, or similar instru-
ments;
except that this paragraph does not author-
ize the importation into the United States of
any goods for personal consumption acquired
in another country other than those items
described in paragraphs (1) and (3); or’'.

(c) AMENDMENTS TO TRADING WITH THE

ENEMY AcT.—Section 5(b) of the Trading
With the Enemy Act (50 U.S.C. App. 5(b)) is
amended by adding at the end the following
new paragraph:
*'(5) The authority granted by the Presi-
dent in this section does not include the au-
thority to regulate or prohibit, directly or
indirectly, any of the following transactions
incident to travel by individuals who are
citizens or residents of the United States:

“(A) Any transactions ordinarily incident
to travel to or from any country, including
importation into a country or the United
States of accompanied baggage for personal
use only.

‘(B) Any transactions ordinarily incident
to travel or maintenance within any coun-
try, including the payment of living expenses
and the acquisition of goods or services for
personal use.

‘*(C) Any transactions ordinarily incident
to the arrangement, promotion, or facilita-
tion of travel to, from, or within a country.

‘(D) Any transactions incident to non-
scheduled air, sea, or land voyages, except
that this subparagraph does not authorize
the carriage of articles intoc a country except
accompanied baggage.

*(E) Normal banking transactions incident
to the activities described in the preceding
provisions of this paragraph, including the
issuance, clearing, processing, or payment of
checks, drafts, travelers checks, credit or
debit card instruments, negotiable instru-
ments, or similar instruments.

This paragraph does not authorize the im-

portation into the United States of any

goods for personal consumption acquired in

another country other than those items de-

scribed in paragraph (4).".

SEC. 3. EDUCATIONAL, CULTURAL, AND SCI-
ENTIFIC ACTIVITIES AND EX-
CHANGES.

(a) INTERNATIONAL EMERGENCY ECONOMIC
POWERS AcT.—Section 203(b) of the Inter-
national Emergency Economic Powers Act
(50 U.S.C. 1702(b)) is amended by adding after
paragraph (4) the following new paragraph:

“(5) financial or other transactions, or
travel, incident to—

*‘(A) activities of scholars;

‘(B) other educational or academic activi-
ties;
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‘() exchanges in furtherance of any such
activities;

‘(D) cultural activities and exchanges; or

‘'(E) public exhibitions or performances by
the nationals of one country in another
country,
to the extent that any such activities, ex-
changes, exhibitions, or performances are
not otherwise controlled for export under
section 5 of the Export Administration Act
of 1979 and to the extent that, with respect
to such activities, exchanges, exhibitions, or
performances, no acts are prohibited by
chapter 37 of title 18, United States Code.”.

(b) TRADING WITH THE ENEMY ACT.—Sec-
tion 6(b) of the Trading With the Enemy Act
(50 U.8.C. App. 5(b)) is amended by adding at
the end the following new paragraph:

*(6) The authority granted to the Presi-
dent in this subsection does not include the
authority to regulate or prohibit, directly or
indirectly, financial or other transactions, or
travel, incident to— :

*(A) activities of scholars;

**(B) other educational or academic activi-
ties;

%(C) exchanges in furtherance of any such
activities;

‘(D) cultural activities and exchanges; or

*(E) public exhibitions or performances by
the nationals of one country in another
country,
to the extent that any such activities, ex-
changes, exhibitions, or performances are
not otherwise controlled for export under
section 5 of the Export Administration Act
of 1979 and to the extent that, with respect
to such activities, exchanges, exhibitions, or
performances, no acts are prohibited by
chapter 37 of title 18, United States Code.”.
SEC. 4. FOREIGN ASSISTANCE ACT OF 1961.

Section 620(a) of the Foreign Assistance
Act of 1961 (22 U.S.C. 2370(a)) is amended by
adding at the end thereof the following:

*(3) Notwithstanding paragraph (1), the au-
thority granted to the President in such
paragraph does not include the authority to
regulate or prohibit, directly or indirectly,
any activities or transactions which may not
be regulated or prohibited under paragraph
(5) or (6) of section 5(b) of the Trading With
the Enemy Act.".

SEC. 5. APPLICABILITY.

(a) INTERNATIONAL EcoNOoMIC EMERGENCY
POWERS AcT.—The amendments made by sec-
tions 2(a) and 3(a) apply to actions taken by
the President under section 203 of the Inter-
national Emergency Economic Powers Act
before the date of the enactment of this Act
which are in effect on such date of enact-
ment, and to actions taken under such sec-
tion on or after such date.

(b) TRADING WITH THE ENEMY AcCT.—The
authorities conferred upon the President by
section 6(b) of the Trading With the Enemy
Act, which were being exercised with respect
to a country on July 1, 1977, as a result of a
national emergency declared by the Presi-
dent before such date, and are being exer-
cised on the date of the enactment of this
Act, do not include the authority to regulate
or prohibit, directly or indirectly, any activ-
ity which under section 5(bX5) or (6) of the
Trading With the Enemy Act (as added by
this Act) may not be regulated or prohibited.

By Mr. DOMENICI:

S. 767. A bill to amend the Clean Air
Act to extend the deadline for the im-
position of sanctions under section 179
of the act that relate to a State vehicle
inspection and maintenance program,
and for other purposes; to the Commit-
tee on Environment and Public Works.
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CLEAN AIR ACT AMENDMENT LEGISLATION

Mr. DOMENICI. Mr. President, I am
introducing a bill that I believe will
help States and municipalities in their
efforts to comply with the require-
ments of the Clean Air Act. Specifi-
cally, this bill will extend the deadline
for sanctions under section 179 of the
act that relate to State vehicle and in-
spection programs. Congressman
ScHIFF has introduced similar legisla-
tion in the House of Representatives.

As you know, Mr. President, the 1990
amendments to the Clean Air Act set
forth requirements for areas that are
not in attainment for certain air pol-
lutants. These requirements include
submission and implementation by
those nonattainment areas of extensive
and detailed remediation plans. Since
enactment of the 1990 amendments,
many States and municipalities have
made great strides in fulfilling these
requirements.

Under section 179 of the act, however,
the Environmental Protection Agency
can levy sanctions on those areas that
fail to meet the requirements, sanc-
tions which include the cutting off of
highway funding. Unfortunately, im-
plementation of some of the require-
ments has proven to be much more
time-consuming than originally
thought. Prime examples of this prob-
lem are the provisions for vehicle in-
spection and maintenance programs,
also known as I/M programs. The EPA
has promulgated very complex—and
often controversial—rules for I'M pro-
grams. Although States and munici-
palities are trying very hard to imple-
ment the /M rules, and although many
are getting very close to compliance, it
has become clear that in some cases
they will simply need more time.

This bill addresses this situation by
delaying sanctions for failure to imple-
ment /M programs by 12 months, thus
allowing States and municipalities to
finish coming into compliance with
these Federal mandates without losing
critically needed highway funds. I urge
my colleagues to join me in this effort.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S, 767

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. EXTENSION OF SANCTIONS DEAD-
LINE.

(a) EXTENSION.—Section 17%(a) of the Clean
Air Act (42 U.S.C. 7509(a)) is amended in the
matter following paragraph (4) by inserting
“(or, in the case of a requirement relating to
a State vehicle inspection and maintenance
program, 30 months)'" after 18 months’.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect with
respect to any finding, disapproval, or deter-
mination made under section 17%a) of the
Clean Air Act after the date that is 18
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months prior to the date of enactment of
this Act.

By Mr. GORTON (for himself, Mr.
JOHNSTON, Mr. BREAUX, Mr.
SHELBY, and Mr. PACKWOOD):

8. 768. A bill to amend the Endan-
gered Species Act of 1973 to reauthorize
the act, and for other purposes; to the
Committee on Environment and Public
Works.

ENDANGERED SFECIES ACT REFORM ACT

Mr. GORTON. Mr. President, today is
an important day for working people
and their families across America
whose lives have been impacted by the
implementation of the Endangered
Species Act. Today I am proud to in-
troduce legislation, together with Sen-
ator JOHNSTON, Senator SHELBY, Sen-
ator BREAUX, and Senator PACKWOOD to
amend the Endangered Species Act to
require that the act consider people.

For 6 years, this Senator has fought
to bring legislation before the Senate
to amend the Endangered Species Act.
For much of these 6 years, I have been
unsuccessful in forcing the Senate to
debate reauthorization of the act.

This year, however, is different. I be-
lieve that this year proponents of re-
form have a unique opportunity to
bring legislation to reform the act be-
fore the Senate for debate. I intend to
work very hard to see that this does, in
fact, happen. I am committed to work-
ing with Senator CHAFEE, as the chair-
man of the Environment and Public
Works Committee, and with Senator
KEMPTHORNE, as chairman of the
Drinking Water, Fisheries and Wildlife
Subcommittee, to see that legislation
to reauthorize the act is passed by the
Senate this year.

The debate over the ESA is all about
choices. Difficult, yet fundamental
choices that as people who live in a
free and productive society have to
make. How important to society is this
species?

What is the biological significance of
the species? Is it the last of its kind?
Will it provide a cure for a deadly dis-
ease? How many people will lose their
jobs as a result of protecting this spe-
cies? How will species protection im-
pact the lives of people, their families,
and their communities? In short, the
debate will be about people, and
choices we must make.

Earlier this year, a wonderful book
entitled ‘‘Noah’s Choice” focused on
these choices. The title is designed to
remind us of the story in the book of
Genesis, where God commands Noah to
build an ark to house his family and a
male and female pair of every species.
As the story goes, it then rained for 40
days and nights, and when the rain
stopped, and the water dried, Noah had
saved every living substance. The au-
thors write:

Noah had it easy. The materials he needed
to build his Ark were at hand and the design,
provided by the Supreme Deity, was guaran-
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teed to be sufficient for the task. Two by
two, the creatures walked aboard, filling the
vessel just to capacity. When the parade fin-
ished, Noah had fulfilled his obligations. He
had saved ‘“‘every living substance.” There
had been no need to exercise judgement or
agonize over tough choices. He and his sons
just stood on the gangplank and let every-
thing in. When no creature was waiting out-
side, he shut the door and waited for rain.

Unfortunately our choices are not so
simple. The act must be reformed to in-
clude choices, Mr. President, because
currently it does not. The current act
is all about uncompromising, intrusive,
and unrelenting Federal mandates, and
little about choices. To prove this
point, you only have to take a look at
the Pacific Northwest.

PACIFIC NORTHWEST AS A TEST CASE FOR THE

ESA

Consider this: less than a decade ago,
rural timber communities across my
State were thriving. Families were
strong and together. Fathers had a
steady job at the mill, that paid a good
family wage. Mothers could afford to
stay home and take care of the chil-
dren, to be there when they got home
from school. Parents could save for
their kids' education. Kids could be
kids.

These were good places to live and
work. Rural areas, surrounded by our
national parks and forest lands. Com-
munities built up around the
timberlands. Families who had worked
for generations in the woods, continued
to pass the trade down to the next gen-
eration. These were communities
where you didn't have to lock the front
door. Places where strangers get a
wave, or a nod of acknowledgement as
they drive through town. That was 10
years ago.

Today it's different. Unemployment
is up. Families that were once strong,
and together, are falling apart. Divorce
and incidents of domestic violence
have dramatically increased. People
can’t find work. Mills have shut down.
Food bank use has skyrocketed. Homes
are for sale. Once proud, and produc-
tive members of our society, have, re-
luctantly, become society's burden.

All of this, Mr. President, in the pe-
riod of 6 short years.

It began when the northern spotted
owl was listed under the Endangered
Species Act in 1989. And in the time
since that listing, the destruction of
rural timber communities has fol-
lowed. But I want to make clear, it was
not the listing of the owl that caused
this devastation. It was the implemen-
tation of the act that caused it—the
implementation of an act that does not
consider the impacts on people, and
their communities.

Last month, I held a timber family
hearing in Olympia, WA. The purpose
of my hearing was to hear from the
people whose lives have been impacted
by the Endangered Species Act, to hear
from them, once again, as to why this
act must be changed. Over the course
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of 6 years, I have heard the personal
stories of people who live—or once
lived—in my State's timber commu-
nities. Their stories are hard to listen
to, because their stories could have
been different—if only their Federal
Government had listened to their
plight. Here are a few of the stories I
heard.

One man, probably close to 40 years
old, told me that before the listing of
the spotted owl, he went to work each
day and came home to his wife and
children. In other words, he lived a nor-
mal life. But today he's got to go
across the State in order to find work.
He's away from home for weeks at a
time. He told me that he can’t afford to
buy a video camera or VCR to record
his children as they grow up. He told
me that he misses his children, that he
misses his wife. He asked me if I could
fix this law so that he could go home to
stay, so that he could live with his
family again.

Another story. Barbara Mossman and
her husband used to own a logging
truck company. Today they live day to
day, and, if they are lucky enough to
find work, paycheck to paycheck. Be-
fore the owl crisis, Barbara and her
husband were hardworking small busi-
ness OwWners.

Barbara told me about the first time
she and her husband had to go td a food
bank. They didn't want to do it, that's
not the way they were raised. They
were brought up to believe that if you
are a hard worker, you will always find
a job, that you should take care of
yourself, your family, and help your
neighbor. They were proud. But, as
Barbara told me, they had to set aside
their pride and go to the food bank, be-
cause they did not have anything to
eat.

But if anything captured the spirit of
my timber family hearing it was a plea
from Bill Pickell, of the Washington
Contract Loggers Association. The peo-
ple in this room, he said, do not want
a handout. They do not want a govern-
ment program. They want to take care
of their neighbors, help their commu-
nity spring back to life. They want to
work.

Mr. President, the stories are real.
They are not made up. There are hun-
dreds of stories like this from across
my State. The message is the same—
the act does not consider people.

Of course, if you read the newspapers,
or listen to the nightly news you would
never realize that people are suffering
across my State, and the Nation, be-
cause of misguided Federal policies.
The media spins a different tale. In
1990, in the media frenzy to pit people
against nature, there was a rush to
judgment. A judgment was made that
people who live and work in natural re-
source-based industries cannot coexist
with their environment. That the two
are mutually exclusive. That the tim-
ber worker was an evil raper of the



12102

land. That the environment would per-
ish because of his life's work.

In this rush to judgment, Time maga-
zine put a spotted owl on its cover with
the heading ‘‘“Who Gives a Hoot? The
timber industry says that saving this
spotted owl will cost 30,000 jobs. It isn't
that simple.”

Time got one thing right—it is not
that simple. But I wonder, in 1995,
would Time put a picture of the unem-
ployed timber worker and his commu-
nity on the cover of its magazine,
under the heading ‘‘Can it be saved?”
The answer? Probably not.

It's a tactic often used by the media
to oversimplify. To make it, us versus
them. Jobs versus the environment.
People versus owls. This Senator be-
lieves that the media does the public a
great disservice in its efforts to provide
trite, oversimplifications of complex
issues. This Senator gives the Amer-
ican public more credit.

The legislation that I have intro-
duced today, with that of my primary
sponsors, recognizes that in order to
find the appropriate balance between
people and their desire to protect the
environment difficult choices must be
made. My legislation recognizes that
these decisions are not simple, and
that the people and the communities
most directly affected by these deci-
sions must have a say in the process.
My legislation attempts to achieve the
delicate balance that has long been ab-
sent from the current act.

THE ESA REFORM ACT OF 1995

Mr. President, 22 years ago Congress
passed, and President Nixon signed,
legislation creating the Endangered
Species Act. The legislation was writ-
ten in broad brush stokes—leaving the
details to Federal bureaucrats to plug
in. Not having been a Member of the
U.S. Senate at the time the original
law was enacted, one can only guess
that most Members of Congress were
enthusiastic about passing such legis-
lation. This was legislation, after all,
that would protect our Nation's symbol
of freedom, the bald eagle, and the
other precious and unigque creatures
that we identified with as Americans.
Simply put, the legislation was as
American as baseball and apple pie.

In writing the original legislation,
Congress, in all its wisdom, decided
that it could, in fact, become Noah.
The Endangered Species Act was devel-
oped, as most laws are, to address a
seemingly one-dimensional situation—
to stop species from extinction. But 22
years later, the details of the legisla-
tion have been filled in, and slowly peo-
ple have begun to realize that the
original act was written without an
eye to the consequences.

Mr. President, from the start of this
debate in 1989, I have advocated for a
balance—a delicate balance between
the needs of people and that of their
environment. The two are not mutu-
ally exclusive. In 1989, my call for bal-
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ance was viewed as radical and ex-
treme. In 1995, newspaper editorials in
my State consistently use the word to
describe how the act should be re-
formed. The administration has even
put forward 10 principles for ESA re-
form that advocate for a more balanced
decisionmaking process.

Under my legislation, sound, peer re-
viewed science would drive the listing
process. Economic considerations are
not included in the listing process.
Upon a final decision to list a species,
an interim management period would
begin, in which the listed species would
be provided with the protection against
a direct killing or injury to the species.
This is a dramatic departure from cur-
rent law. Under current law, with the
final listing decision comes a whole
host of regulations restricting the use
of property and ongoing activities.
Under my legislation, the Secretary is
required to make a well informed deci-
sion before designating critical habitat
or other regulations.

Once a final listing decision is made,
the Secretary convenes a planning and
assessment team to review the biologi-
cal, economic, and intergovernmental
impacts of the listing decision. The
team would consist of representatives
of affected local communities, as nomi-
nated by the communities, representa-
tives from the State, as nominated by
the Governor, and the appropriate bi-
ologists, economists, and land use spe-
cialists.

The cornerstone of the legislation is
the development of the Secretary's
conservation objective for the listed
species. The team provides the Sec-
retary with the information from
which he will develop his conservation
objective for the listed species. The
team provides the Secretary with the
answers to questions like this: What's
the biological significance of the spe-
cies? What is the critical habitat of the
species? How many jobs would be lost if
the species were afforded the full pro-
tections of the act? What would be the
impact on the local economy? On so-
cial, and community values? In other
words, the team provides the Secretary
with the information to select the con-
servation objective for the species.

Under current law, the Secretary
must provide for the full recovery of a
species once it is listed. No flexibility.
No questions asked. My bill changes
this by providing the Secretary with a
range of options.

In developing a conservation objec-
tive for the species, the Secretary se-
lects an objective from a range consist-
ing of, but not limited to: Full recov-
ery of the species, conservation of the
existing population of the species, or a
prohibition against direct injury or
killing of the species. The Secretary
must always provide protection for the
listed species from direct injury or
killing. The selection of this objective
is solely at the Secretary's discretion.
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This is a revolutionary concept. No
longer will the Secretary’s hands be
tied to an inflexible standard.

In selecting a conservation objective,
and, if necessary, developing a con-
servation plan for the listed species,
the Secretary is provided the broadest
discretionary authority. The only chal-
lenge to the Secretary’s decision in the
courts would be if it could be proven
that the Secretary grossly abused his
authority, traditionally a wvery hard
challenge to meet. What does this
mean? In real life terms it means that
the Secretary cannot hide behind the
law he is charged with implementing in
making a decision to conserve a spe-
cies. The administration could no
longer say that a plan it put together
to protect a species, although it might
be bad for people, was the best plan it
could put forward under the law. Under
my legislation, there would be no more
excuses. The
Secretary would be held politically ac-
countable for his or her decision.

After the Secretary develops a con-
servation objective for the species, the
Secretary is directed to look toward
voluntary, non-Federal conservation
proposals that meet the objective. My
legislation recognizes that the Federal
Government is not the solution to
every problem—that individuals, and
State and local governments, if given
the incentive and opportunity, can ef-
fectively provide for the conservation
of a listed species.

There is, however, a degree of risk to
my legislation. The Secretary has the
discretion to totally disregard all of
the information—all of the social and
economic consequences of draconian
recovery measures—and mandate full
recovery, for every single species,
every time. And, if the Secretary
makes this decision, under the full sun-
shine of public review, then so be it.
But the people affected by his decision
will know that it was his decision—and
his alone—to make. If the people af-
fected by the decision don’t like it,
they have a recourse. Their recourse
comes every other November in the
voting booth. Under my legislation, the
Secretary and his boss, the President
of the United States, will be held po-
litically accountable for their decision.

Throughout my legislation everyday
citizens are included in the process.
Contrary to old ways of thinking, I be-
lieve that people, their families, and
local communities know best. They
know how to run things better than
Washington, DC bureaucrats. To some
people—especially for the opponents of
change—this is a revolutionary way of
thinking. For me, and for the people I
have been fighting alongside for 7
years, these are not revolutionary
ideas. It is just the way it should be.
ADMINISTRATION'S 10 ESA REFORM PRINCIPLES

Two short months ago, after years of
insisting that the ESA did not need to
be reformed, the administration put
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forward 10 principles for ESA reforms.
When I read the reforms, I found my-
self nodding in agreement with each
one. “Minimize Social and Economic
Impacts of the Act"” reads one. This
Senator certainly agrees with that
principle. ‘Base ESA Decisions on
Sound and Objective Science reads
another. I agree with this principle too.
In fact, Senator JOHNSTON, Senator
SHELBY, and I, agreed with each and
every principle put forward by the ad-
ministration and included them in our
legislation. I applaud the administra-
tion for recognizing that the act must
be reformed.
PEOPLE MUST BE CONSIDERED

The fundamental flaw of the current
act is that it does not consider people.
In the case of the spotted owl in the
Pacific Northwest, people, their jobs,
and their communities were not con-
sidered at all in the decisionmaking
process, Their life's work was deni-
grated. Their views were not consid-
ered. Their Federal Government did
not care about their plight.

The decisions we must make to pro-
tect endangered or threatened species
will involve choices. Sometimes these
choices will be easy, and most often
they will not. But we must give the
people whose lives are directly affected
by these decisions an opportunity to
have their voices heard. To know that
they have a say in the decisions that
will forever change their lives.

Six years ago, I wish that the people
in timber communities in my State
had the opportunity to have a say in
the decisionmaking process. To tell the
Secretary on how their lives would for-
ever be changed by his decision. Maybe
the Secretary would have ignored their
views, but at least they could say that
they had given it a shot. That they had
participated in the process. That they
went down swinging. But they were not
given that opportunity.

We must change the act to give peo-
ple the opportunity to be heard.

I recall again, Bill Pickell’s request
of me last month at my timber family
hearing:

The people in this room do not want a
handout. They don't want a government pro-
gram. They want to take care of their neigh-
bors, help their community spring back to
life. They want to work.

A simple, heartfelt plea that speaks
more eloquently than I can about the
need for us to bring balance to this act.
To give communities across our Nation
the ability to work, to provide for their
families, and be productive members of
our society.

The debate that we will have this
year will be about choices. Choices
that will impact people's lives, their
families, their communities, This Sen-
ator believes that the people who are
directly affected by these decisions
should have the opportunity to be
heard. That is what my legislation
seeks to accomplish, and I hope that
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my colleagues will join me in this ef-
fort.

Mr. SHELBY. Mr. President, the de-
fenders of the current wording of the
Endangered Species Act have engaged
in a desperate attempt over the past
few years to claim that the act is flexi-
ble, that it takes account of human
economic and social needs and that it
actually works at recovering species.
They are dead wrong on each of these
points. The ESA currently takes al-
most no account of human economic
concerns, provides less flexibility for
private land owners than for Federal
agencies, and is an open-ended statute
with no focus on the recovery of endan-
gered species.

Less than 20 species have ever been
delisted and most of these actions were
the result of listing errors. The effort
to reform this law is about bringing
flexibility, common sense and effec-
tiveness to the statute. Something
that is sorely lacking under the cur-
rent law. With 4,000 listed and can-
didate species and virtually the entire
country covered by the range of one or
more endangered species, the impera-
tive to act to change the law has never
been stronger.

As currently constructed, the bill
makes many needed changes to what
is, in its design and application, a mis-
guided and overly broad statute. The
current law provides no mandatory re-
quirement for the independent review
of the science supporting listing deci-
sions. This legislation would make
such a peer review mandatory, upon re-
quest of an affected party. In addition,
the bill would create a binding con-
servation and recovery plan for each
listed species.

Currently, recovery plans are not re-
quired for each listed species and have
no binding effect on the Secretary of
Interior even when they are promul-
gated. As a result, a species listing be-
comes an open ended commitment with
no focus on recovering and ultimately
delisting a species.

The bill also provides important
flexibility and discretion to the Sec-
retary of the Interior in carrying out
the requirements of the act.

Under this legislation, the Secretary
will be given broad discretion as to how
to proceed with a species’ recovery or
to decide whether recovery is at all fea-
sible for some species. In addition, the
Secretary will be given the authority
to issue regional exemptions from the
take provisions of the act for particu-
lar activities that may or may not af-
fect the habitat of a given species.
Such an exemption process could have
dramatic effects in preventing future
regional train wrecks where entire cat-
egories of commercial activities are
halted by a species listing.

The bill also narrows the definition
of harm to a species back to its con-
gressionally intended scope of meaning
actual injury to a member of species.
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The current broad interpretation of
‘‘take’ under the act is the single most
egregious provision in the law with re-
spect to assaulting the property rights
of individuals caught in the path of the
ESA.

Finally, I would be remiss if I did not
mention that I do not regard this bill
as perfect legislation, but instead as an
excellent starting point for reform.

Indeed, I would have liked for this
legislation to include more substantive
protections under the act for private
property owners. Comprehensive pri-
vate property rights legislation becom-
ing law is far from guaranteed in this
Congress and I believe that this legisla-
tion should have included a provision
to compensate property owners for lost
land value as a result of the act.
Eighty-five percent of the land in Ala-
bama is privately owned and the State
is fourth in the Nation in candidate
and listed species.

These two statistics speak volumes
for the concerns I have about protect-
ing private property rights.

In addition, I would have preferred
that the legislation eliminate the abil-
ity of the Interior Department to list
population segments of larger, healthy
species. In Alabama, and across the
country, a substantial percentage of
new listings and proposed listings deal
with arcane population segments like
snuffbox mussels and shoal sprite
snails.

Preserving these population seg-
ments is less often about concerns for
the larger species and more likely to be
a convenient way to slow or impede
commercial activity. Not surprisingly,
the Fish and Wildlife Service was pre-
pared last year to list the Alabama
Sturgeon as a population segment after
failing for years to establish it as a dis-
tinct species.

However, we have a long way to go in
this process and as part of the team ef-
fort to reform the ESA, I will work to
further strengthen this legislation in
concert with my colleagues here today.

Mr. JOHNSTON. Mr. President, I am
pleased today to join my colleagues,
Senator GORTON and Senator SHELBY,
in introducing the Endangered Species
Act Reform Amendments of 1995. This
is the first step in reforming and reaun-
thorizing a law that, although well-in-
tentioned, has proven to be unworkable
and unnecessarily burdensome. Our
purpose is to address the very real
shortcomings of the law while main-
taining our Nation’s commitment to
the vitality of our living natural re-
sources.

Mr. President, Louisiana has plenty
of experience with the Endangered Spe-
cies Act. Its provisions have been ap-
plied with respect to the Louisiana
black bear, the red cockaded wood-
pecker, and several species of sea tur-
tles. My experience is that the act
sometimes requires private parties to
take extraordinary and unreasonable
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actions, such as the overly burdensome
measures that are imposed on the
shrimping industry with respect to the
sea turtle. The result is that the act
has become enormously unpopular with
large groups of our citizens, particu-
larly in the West and Southeast, which
the Act has been applied most fre-
quently.

Since I entered the Senate in 1972, I
have witnessed the evolution of the En-
dangered Species Act from a non-
controversial bill that passed the Sen-
ate by voice vote in 1973 to our most
restrictive and controversial environ-
mental law. I particularly remember
the prolonged controversy that arose
when a creature known as a snail dart-
er was discovered late in the construc-
tion of the Tellico Dam in Tennessee.
As some of my colleagues may recall,
that led to the Supreme Court’s deci-
sion in TVA versus Hill, which held
that the Endangered Species Act is su-
preme to all other Federal, State, and
local law. Congress then created the so-
called God Committee to resolve con-
flicts between the act and other na-
tional goals, but this mechanism has
proved to be almost entirely unwork-
able. Ironically, the only good news is
that the snail darter has been found in
many others rivers since the battle
over the Tellico Dam.

The time has come to thoroughly re-
examine the act and its implementa-
tion. The act has been due for reau-
thorization since 1993, and we should
delay no further. I intend to do every-
thing I can to enact legislation in 1995,
and I believe that it is vitally impor-
tant that the debate be conducted on a
solidly bipartisan basis. Although I
have no doubt that there is room for
improvement in the bill, I think it is a
sound starting point for that debate.

As we begin the process of reforming
this enormously complex law, we
should be guided by certain principles
that I believe we all share. Secretary
Babbitt did an admirable job of articu-
lating a set of principles in his March
6 publication, ‘“Protecting America's
Living Heritage: a Fair, Cooperative,
and Scientifically Sound Approach to
Improving the Endangered Species
Act.”

Those 10 principles are:

First, Base ESA decisions on sound
and objective science; second, minimize
social and economic impacts; third,
provide quick, responsive answers and
certainty to landowners; fourth, treat
landowners fairly and with consider-
ation; fifth, create incentives for land-
owners to conserve species; sixth, make
effective use of limited public and pri-
vate resources by focusing on groups of
species dependent on the same habitat;
seventh, prevent species from begin-
ning endangered or threatened; eighth,
promptly recover the delist threatened
and endangered species; ninth, promote
efficiency and consistency; and last,
provide State, tribal, and local govern-
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ments with opportunities to play a
greater role in carrying out the ESA.

I believe that our bill reflects these
principles. However, I understand that
the devil is in the details, and am quite
open to suggested modifications that
will better achieve these principles.

Although I will not attempt to sum-
marize the entire bill, there are several
provisions that should be emphasized.
First, the bill requires that the deci-
sion to list a species be based solely on
sound science, and that the science be
independently peer-reviewed. Specifi-
cally, the Secretary of the Interior or
the Secretary of Commerce, as the case
may be, appoints a three-person peer
review panel from among qualified per-
sons recommended by the National
Academy of Sciences. As my colleagues
know, the promotion of sound science
is a high priority of mine, and there is
no place where science is more impor-
tant than in implementing the Endan-
gered Species Act.

Second, the bill instills political ac-
countability by requiring the Sec-
retary to establish a specific conserva-
tion objective for each listed species.
Before we expend tens of millions of
public and private dollars on efforts to
restore a particular species, we need a
high-ranking member of the Federal
Government to stand up and take re-
sponsibility for that decision. We need
the official to explain to us why the
species is important. And if the species
is important, we need that official to
set forth a conservation plan, based on
the best reasonably obtainable science,
that will actually achieve that con-
servation goal. And if the species is im-
portant, and there is a conservation
plan that will actually work, we need
to know that the Secretary has formu-
lated that plan after considering the
economic and social impacts of the
plan.

Third, the bill encourages and facili-
tates cooperative actions between the
Federal Government and States, local
governments, and the private sector to
conserve species without the need to
trigger the more restrictive provisions
of the act. The most effective and effi-
cient way to protect species is to take
cooperative measures as early as pos-
sible, before a species declines to the
point that more restrictive and expen-
sive steps are needed.

Finally, I want to mention a matter
that we are not addressing in the bill.
At least one of the outside groups urg-
ing reform of the ESA asked Senator
GORTON and me to include a provision
that would have compensated private
landowners whose property values are
lowered by the restrictions of the act.
I concluded, and Senator GORTON con-
curred, that this legislation is not the
place to try to resolve the incredibly
complex issue of when to compensate
landowners for reductions in property
value due to governmental regulations.
That issue cuts across all of our envi-

May 9, 1995

ronmental laws, not just the ESA, and
it should be addressed in that larger
context. Furthermore, I believe that
the reforms of the act that we are pro-
posing in this bill, along with the re-
quirement that the bill be adminis-
tered so as to minimize impacts on pri-
vate property, will greatly reduce the
frequency and severity of the impacts
of the act on the value of private prop-
erty.

I look forward to working with Sen-
ator GORTON and Senator SHELBY, the
members of the Environment and Pub-
lic Works Committee, and other inter-
ested Senators to revise the ESA in a
way that allows us to effectively pro-
tect our natural heritage without im-
posing unnecessary burdens on our citi-
zens. The present act is not working,
and failure to address its problems can
only lead to further crisis and con-
frontation, followed by calls to scrap
the act altogether. The bill we are in-
troducing today marks the opening of
the debate on how to reform the ESA
so as to save it. This bill is a work in
progress, and I invite all interested
parties to contribute their efforts to-
ward improving it as we move through
the legislative process.

Mr. BURNS. Mr. President, this
morning, the Senator from Washington
State, Senator GORTON, introduced his
reauthorization of the Endangered Spe-
cies Act. I would just like to make a
few comments about that act and also
the amendments that will be offered in
its reauthorization.

Congress was scheduled to reauthor-
ize it this year and, of course, last
year, and it has been a while since it
has been done. I think it is about time
that this Congress take a look at the
Endangered Species Act and try to
make it more workable.

Currently, there are about 60 listed
or candidate species in Montana on the
Endangered Species Act. There always
seems to be new species from some
group that wants it put on the list just
about every week. In a recent effort by
a group based in Colorado, they want
the black-tailed prairie dog placed on
the candidate list. This petition is re-
lated to the black-footed ferret.

If you want to hear some stories
about one act and how it impacts a
State or community, we can probably
write an entire book about this. But
our largest industry in the State of
Montana is agriculture. If you ask
Montana farmers and ranchers what
law they want Congress to fix, most
will say this act, the Endangered Spe-
cies Act. If you are in the western part
of the State, near the wood products
industry and those folks that work in
the woods, and you ask them what law
needs fixing, they would also reply the
Endangered Species Act, because half
of the economy of western Montana is
based on wood products. They will tell
you a lot of stories about infringing on
their ability to make a living for their
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families, about the grizzly bears, the
road closures, and once again, coming
back to the old Endangered Species
Act.

There is no doubt that we must re-
form the law. It is the single most re-
strictive law that Montanans and other
Americans who rely on the land to
make a living must deal with. The
communities in Montana lack the eco-
nomic stability and the predictability
that they deserve.

When we have 38 percent total land
mass in one State that belongs to the
Federal Government, it is hard to find
that stability and predictability about
the policies carried out on those public
lands. The current law has many com-
munities in Montana and throughout
our Nation living on pins and needles.
Jobs have been lost because of this act.
The bottom line, of course, is the eco-
nomic well-being of communities, and
our communities are suffering.

We need to change the act, that it
really does protect the species and re-
cover species, that it does not cost mil-
lions of dollars per species and it will
protect the private property rights and
also perhaps bring some economic via-
bility and predictability to our com-
munities.

This act should be amended so we can
recognize species in trouble and em-
phasize restoring the populations to
healthy levels. Emphasis must be
placed on recovery, however.

The current law emphasizes the list-
ing of species instead of protecting and
recovering species. In order to do this,
the new act should contain the follow-
ing principles. The new act needs to be
amended so it is based on better
science. We know that our science has
not been too good in the past. Peer re-
view procedures need to be added to
improve the overall data collected so
that the right decision can be made, or
at least to arrive at some decision
based on proper science. We must have
these decisions made outside of poli-
tics, and instead done by objective in-
dividuals who have a background in
that science.

As I stated earlier, above all, we
must concentrate our efforts on recov-
ery plans. I think if we want a sim-
plified solution to it, we have to decou-
ple the listing process from the recov-
ery process. If we do that, we would
focus on the least costly alternative
and we would have access to impacting
the decisions made under the act, and
of course take into consideration local
economics.

In addition, this would force prior-
ities to be set and would generate re-
covery plans which are reasonable. And
yes, they are attainable. I think that is
very, very important. The decoupling
process may be the toughest part of
this entire debate.

The best decisions are those that are
made at the local level. I believe we
need increased private participation in
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our conservation efforts. The fact is
that local individuals are the best peo-
ple to support any kind of a conserva-
tion plan. We are finding that out now,
with the farm bill, in the 1985 farm bill,
which required conservation plans on
farms and ranches in order to partieci-
pate in the farm program.

We need people who live and work in
the areas that are affected, because
they have a stake in what happens in
their own backyard. Washington
should not forget that these people
want to maintain the quality of life
that they have for their families now.

The act should encourage cooperative
management agreements for non-Fed-
eral efforts. We just talked this morn-
ing about several activities going on in
Montana that have the cooperation not
only of private landowners, but also
several environmental groups and Fed-
eral land management agencies that
are cooperating now in order to provide
the best use of a natural resource on
public lands, but also to protect the en-
vironment and hang onto the economic
viability of the area. Just to mention a
couple, there are Willow Creek and
Fleecer up in Montana and, of course,
the Blackfoot challenge that we talked
about this morning in our office.

However, we cannot solely rely on
these cooperative management agree-
ments. Some landowners and commu-
nities will not have the resources to
pay for some of these agreements.

It is in these instances that the Fed-
eral Government will have to play a
larger role. Local involvement is still
essential to carry out the objectives of
recovering species. Any proposal
should require local public hearings in
the affected communities.

Local communities must be given the
opportunity to express their support,
comments and, yes, their areas of con-
cern. Also, the conservation and recov-
ery process must recognize State and
local laws. Federal agencies should not
be allowed to run roughshod over State
management agencies, State laws, or
their agreements.

Without a doubt, compensation must
be given individuals who lose the use of
their private property under a Federal
Government conservation plan. Our
Constitution and property rights need
protection on every front. Anything
short of that is selling our constitu-
tional rights down the river.

It is also, if one has to wonder why
we take property rights so seriously,
because when we pass that property on
to our children and our offspring, it is
our only thing that we can pass along
to them that ensures their freedom for
generations to come.

The Endangered Species Act has a
good goal. It does make everyone
aware of the world. However, since it
has become law, it has been twisted
and misused for other purposes.

We need some common sense to put
back in not only recovering the species
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but also taking into account the
human factor. After all, part of the
system, the ecosystem, is man himself.
Starting from a new viewpoint in
crafting the act, which would truly re-
flect what we want to do is to conserve
and recover the species, has to be the
focus.

It cannot let the existing law and
regulations run multiple use off of our
lands. Most of our lands are under mul-
tiple use, use for the highest economic
benefit. Of course, most of the time,
that is either logging, mining, running
of livestock, or grazing, but sometimes
it is also recreation. Even recreation
can be in conflict with the recovery of
the Endangered Species Act.

The bill, introduced by Senators GOR-
TON, JOHNSTON, and SHELBY, is a good
starting point. I have added my name
as a cosponsor because I am very sup-
portive of this process moving forward.
1 am supportive of the basic concepts of
this reform bill.

The bill makes sure that better
science is used. It provides peer review.
It also allows for more local participa-
tion incentives and non-Federal ef-
forts, and encourages cooperative
agreements and habitat conservation
plans.

This bill places the emphasis on rec-
ognizing the species that are in trou-
ble, coming up with a plan to protect
them, and most importantly, recover-
ing the species.

We have a great job ahead of Mem-
bers. It takes a great deal of coopera-
tion between private landowners, Gov-
ernment agencies, and State and local
communities in order to get it done.
However, I am a supporter of the bill.

I have some reservations about it.
The current act is complicated. I would
like to see it reformed, simplified, and
made easier for landowners and people
who use the public lands to be in com-
pliance with the law.

Basically, the law needs to be
streamlined. I also strongly believe in
private property compensation if the
need arises. The bill ensures that peo-
ple are not denied reasonable use of
their property. However, there is no
compensation provision. The consulta-
tion provision needs to be strength-
ened. There are just too many in-
stances where other Federal agencies
cannot use plain old common sense be-
cause the Interior or Commerce De-
partments will not let them, based on
this and other areas of the law which I
think we need to take a closer look at.

I am glad that we have finally start-
ed moving the process forward. I am
thankful for the work that has been
done by the sponsors of this legisla-
tion.

In addition, I have made a request to
Senator KEMPTHORNE that a hearing on
this issue be held in the State of Mon-
tana. I do not know whether there is a
State in the Union that is impacted
more by this action than the State of
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Montana. After all, we have been deal-
ing with the grizzly bear a long, long
time.

By the way, the recovery has been
very successful. In fact, biologically,
the animal now can be delisted and
taken off the list of those endangered.

I hope this summer Senator
KEMPTHORNE's Subcommittee on Clean
Water, Fisheries and Wildlife will be
able to come to my home State of Mon-
tana and hear the testimony from us
folks who live in Montana.

Reforming the Endangered Species
Act is essential. It is essential to our
economy. Our four largest industries,
agriculture, timber, mining, and oil
and gas, rely on the use of those lands.
It is these industries which supply the
jobs and the tax base for the State of
Montana.

Changing the laws on conserving and
recovering endangered species is im-
portant for jobs for Montana. It is im-
portant for sound land management ac-
tivities. It is time we took a look at
this area. I want to reiterate on how,
possibly, we can make the act work.
There has to be a different process of
listing a species and then the process of
how to recover the species.

Right now the law is pretty hard and
tough. Once a species is listed as
threatened or endangered, the law
kicks in and kicks out all conversation
or any flexibility, in order to recover
the species without large impacts
where the species is to be recovered.

I applaud my colleagues for their
work on this bill. I am a cosponsor of
it. It is a bill that needs reforming and
the time has come.

I urge all my colleagues in the Sen-
ate to get involved in this debate and
let us reform the Endangered Species
Act so it will work for this country and
the species we are trying to recover.

By Mr. KOHL:

S. 769. A bill to amend title 11 of the
United States Code to limit the value
of certain real and personal property
that the debtor may elect to exempt
under State or local law, and for other

purposes.
BANKRUPTCY ABUSE REFORM ACT
Mr. KOHL. Mr. President, I rise

today to introduce Ilegislation—the
Bankruptcy Abuse Reform Act of 1995—
to address a problem that threatens
Americans’ confidence in our Bank-
ruptey Code. The measure would cap at
$100,000 the State homestead exemption
that an individual filing for personal
bankruptcy can claim. Let me tell you
why this legislation is critically need-
ed.

In chapter 7 Federal personal bank-
ruptey proceedings, the debtor is al-
lowed to exempt certain possessions
and interests from being used to satisfy
his outstanding debts. One of the chief
things that a debtor seeks to protect is
his home, and I agree with that in prin-
ciple. Few question that debtors should
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be able to keep roofs over their heads.
But in practice this homestead exemp-
tion has become a source of abuse.

Under section 522 of the code, a debt-
or may opt to exempt his home accord-
ing to local, State or Federal bank-
ruptey provisions. The Federal exemp-
tion allows the debtor to shield up to
$15,000 of value in his house. The State
exemptions vary tremendously: some
States do not allow the debtor to ex-
empt any of his home's value, while a
few States allow an unlimited exemp-
tion. The vast majority of States have
exemptions of under $40,000.

My amendment to section 522 would
cap State exemptions so that no debtor
could ever exempt more than $100,000 of
the value of his home.

Mr. President, in the last few years,
the ability of debtors to use State
homestead exemptions has led to fla-
grant abuses of the Bankruptcy Code.
Multimillionaire debtors have moved
to one of the 8 States that have unlim-
ited exemptions—most often Florida or
Texas—bought multimillion-dollar
houses, and continued to live like
kings even after declaring bankruptey.
This shameless manipulation of the
Bankruptcy Code cheats creditors out
of compensation and rewards only
those whose lawyers can game the sys-
tem. Oftentimes, the creditor who is
robbed is the American taxpayer. In re-
cent years, S&L swindlers, insider
trading convicts, and other shady char-
acters have managed to protect their
ill-gotten gains through this loophole.

One infamous S&L banker with more
than $4 billion in claims against him
bought a multimillion-dollar horse
ranch in Florida. Another man who
pled guilty to insider trading abuses
lives in a 7,000-square-foot beachfront
home worth $3.25 million, all tucked
away from the $2.75 billion in suits
against him. These deadbeats get
wealthier while legitimate creditors—
including the U.S. Government—get
the short end of the stick.

Simply put, the current practice is
grossly unfair and contravenes the in-
tent of our laws: People are supposed
to get a fresh start, not a head start,
under the Bankruptcy Code.

In addition, these unlimited home-
stead exemptions have made it increas-
ingly difficult for the Federal Deposit
Insurance Corporation and the Resolu-
tion Trust Corporation to go after S&L
crooks. With the S&L crisis costing us
billions of dollars and with a deficit
that remains out of control, we owe it
to the taxpayers to make it as hard as
possible for those responsible to profit
from their wrongs.

Mr. President, the legislation I have
introduced today is simple, effective,
and straightforward. It caps the home-
stead exemption at $100,000, which is
close to the average price of an Amer-
ican house. And it will protect middle
class Americans while preventing the
abuses that are making the American
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middle class question the integrity of
our laws.

Indeed, it is even generous to debt-
ors. Other than the eight States that
have no limit to the homestead exemp-
tion, no State has a homestead exemp-
tion exceeding $100,000. In fact, 38
States have exemptions of $40,000 or
less. My own home State of Wisconsin
has a $40,000 exemption and that, in my
opinion, is more than sufficient.

Mr. President, this proposal is an ef-
fort to make our bankruptcy laws more
equitable. We owe it to the average
American to ensure that the Bank-
ruptcy Code is more than just a
beachball for millionaires who want to
protect their assets. I urge my col-
leagues to support this important
measure, and I ask that a copy of the
legislation be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

5. 769

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “"Bankruptcy
Abuse Reform Act of 1995".

SEC. 2. AMENDMENTS.

Section 522 of title 11, United States Code,
is amended—

(1) in subsection (bX2)XA) by inserting
“subject to subsection (n),” after “(2)(A)",
and

(2) by adding at the end the following:

‘(n) As a result of electing under sub-
section (b)}2)A) to exempt property under
State or local law, the debtor may not ex-
empt an aggregate interest of more than
$100,000 in value in real or personal property
that the debtor or a dependent of the debtor
uses as a residence, in a cooperative that
owns property that the debtor or a dependent
of the debtor uses as a residence, or in a bur-
ial plot for the debtor or a dependent of the
debtor.".

By Mr. DOLE (for himself, Mr.
KyL, Mr. INOUYE, Mr. D’AMATO,
Mr. HELMS, Mr. BROWN, Mr.
MACK, Mr. SPECTER, Mr. BOND,
Mr. THURMOND, Mr. PRESSLER,
Mr. DORGAN, Mr. FAIRCLOTH,
and Mr. BRADLEY):

S. 770. A bill to provide for the relo-
cation of the United States Embassy in
Israel to Jerusalem, and for other pur-
poses; ordered held at the desk.

JERUSALEM EMBASSY RELOCATION

IMPLEMENTATION ACT

Mr. DOLE. Mr. President, today I am
introducing legislation, along with the
Senator from Arizona, Senator KYL,
the Senator from Hawaii, Senator
INOUYE, the Senator from New York,
Senator D'AMATO, and others, to move
the United States Embassy in Israel to
the capital of Jerusalem. I am pleased
to be joined by a number of my col-
leagues, and 1 ask unanimous consent
at this time that when I send the bill
to the desk, it be held at the desk until
noon tomorrow for additional cospon-
SOrS.
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Mr. President, I know the interest in
this legislation is considerable, and
that is why I have asked it be held at
the desk.

The issue of Jerusalem has many ele-
ments—emotional, religious, cultural,
spiritual, historical, and political. Je-
rusalem may be the most remarkable
city in the world. Three of the world's
great religions have roots in Jerusa-
lem. No other city has been the capital
of the same country, inhabited by the
same people speaking the same lan-
guage worshipping the same God today
as it was 3,000 years ago. And yet the
United States does not maintain its
Embassy in Jerusalem.

This issue of where to place the
American Embassy in Israel has a long
history in the United States Congress.
Successive Congresses and successive
administrations have been on opposite
sides.

At the outset, I want to commend the
leadership of some of my colleagues on
this issue, in particular Senator MoY-
NIHAN and Senator D’AMATO. They have
led congressional efforts to relocate
the U.S. Embassy for many years.

Years ago, I was one of those who ex-
pressed concerns about the timing of
proposals to move the American Em-
bassy from Tel Aviv to Jerusalem. I
felt that doing so could have under-
mined our efforts and ability to act as
a peacemaker. However, much has
changed since those earlier efforts. The
Soviet Union is gone. We successfully
waged war—with Arab allies—to liber-
ate Kuwait. Jordan and the PLO have
joined Egypt in beginning a formal
peace process with Israel. The peace
process has made great strides and our
commitment to that process is unchal-
lengeable. Delaying the process of mov-
ing the Embassy now only sends a sig-
nal of false hopes.

I was proud to join with 92 of my col-
leagues—Republican and Democratic—
in signing the D’Amato-Moynihan let-
ter last March urging the administra-
tion to move our Embassy no later
than May 1999. As the letter pointed
out to Secretary Christopher, the Unit-
ed States enjoys diplomatic relations
with 184 countries—but Israel is the
only country in which our Embassy is
not located in the functioning capital.

Yesterday, I met with Prime Min-
ister Rabin, and we discussed this leg-
islation. As Prime Minister Rabin said
after our meeting, the people of Israel
‘‘would welcome recognition of the fact
that Jerusalem is the capital’ of Is-
rael, and ‘“‘we will welcome embassies
that will come."

The time has come to move beyond
letters, expressions of support and
sense of the Congress resolutions. The
time has come to enact legislation that
will get the job done—to move the
United States Embassy in Israel to Je-
rusalem by May 1999. The Jerusalem
Embassy Relocation Act of 1995 is that
legislation.
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This is not a partisan effort, and this
is not an effort to undermine the peace
process. Democrats have historically
supported efforts to move the Embassy.
In fact, as the Democratic leader ToM
DASCHLE pointed out in a speech last
night, support for moving the Embassy
to Jerusalem has been in the Demo-
cratic Party’s platform since 1968. It
has been in the Republican platform
for many years as well.

Placing the American Embassy in Je-
rusalem is an idea whose time has
come. Construction will take time, but
we should begin soon. The fact is that
Jerusalem has been and should remain
the undivided capital of Israel. Let me
close by quoting from a speech I gave
18 years ago in Jerusalem:

In the search for a solution to the dilemma
which Israel's first President called “a con-
flict of right with right,”” whatever else may
be negotiable, the capital of Israel clearly is
not.

Let me also thank my colleague from
Arizona, Senator KYL, who has actu-
ally been in the forefront of this legis-
lation, who had the initial idea. We
have been working with him and now
put together, I believe, legislation that
can be sponsored or cosponsored by
nearly all of my colleagues on both
sides of the aisle. We certainly wel-
come cosponsors. The legislation will
be held at the desk under the previous
consent agreement until noon tomor-
row. So anybody: wishing to cosponsor
the legislation just notify the clerk.

Mr. President, I ask unanimous con-
sent that a summary of the legislation
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 770, THE JERUSALEM EMBASSY RELOCATION
IMPLEMENTATION ACT OF 1995

Provides that construction begin on a new
United States Embassy in Jerusalem in 1996,
and the new Embassy open by May 31, 1999.

Section 1 states the short title of the legis-
lation is the Jerusalem Embassy Relocation
Implementation Act of 1995.

Section 2 states Congressional findings on
the history and status of Jerusalem as the
capital of Israel.

Section 3 establishes a timetable for the
relocation of the United States Embassy in-
cluding groundbreaking by December 31,
1996, and official opening no later than May
31, 1999. Section 3(b) withholds 50% (approxi-
mately $200-250 million) of fiscal year 1997
State Department foreign construction funds
until the Secretary of State determines and
reports to Congress that construction has
begun., Section 3(c) withholds 50% of fiscal
year 1999 foreign construction funds until
the Secretary of State determines and re-
ports to Congress that the embassy has
opened.

Section 4 earmarks $5 million of already
appropriated fiscal year 1995 funds for imme-
diate costs associated with relocating the
Embassy.

Section 5 authorizes $25 million for fiscal
year 1996 and $75 million for fiscal year 1997,
Estimates are based on new embassy con-
struction in a high-threat area.

Section 6 requires a report within 30 days
by the Secretary of State detailing the De-
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partment’s plan to implement the Act, in-
cluding estimated dates of completion and
costs.

Section 7 requires semiannual reports to
Congress on implementation of the Act.

Section 8 defines ‘‘United States Embassy"
to include both the offices of the diplomatic
mission and the residence of the chief of mis-
sion.

MOVING THE U.8., EMBASEY TO JERUSALEM

Mr. KYL. Mr. President, as a member
of the committee to commemorate—in
1996—the 3,000th anniversary of Jerusa-
lem as the capital of the Jewish people,
I am pleased to join Senator DOLE and
introduce the Jerusalem Embassy Re-
location Implementation Act of 1995, to
begin immediate construction on a
United States Embassy in Jerusalem.

It is historic and important that the
majority leader and the Speaker of the
House are the primary sponsors of this
legislation in the Senate and House.

For three millennia—since King
David established Jerusalem as the
capital of the Jewish people—Jerusa-
lem has been the center of Jewish lit-
urgy. Twice a year, for the last 2,000
years, Jews from around the world
have offered a simple prayer: “Next
Year in Jerusalem.”

And throughout the Jewish people’'s
long exile from the land of Israel,
through the Holocaust, pogroms, and
countless expulsions the “‘City Upon a
Hill” served as the focal point of their
aspiration to rebuild Israel.

In addition to Israel’s undisputable
historical and biblical claim to Jerusa-
lem, upon regaining control over East
Jerusalem in 1967, Israel has restored
the holy city as a place open to all for
worship.

Memories may be short, but it is im-
portant to remember that while Jordan
occupied East Jerusalem—1948-1967—
Jews were expelled and many Chris-
tians, feeling persecuted, emigrated.
During this period, proper respect was
not given to the spiritual importance
of the city. A highway was even built
on ancient burial grounds and religious
sites desecrated.

Yet, successive United States admin-
istrations since 1948—for fear of inter-
fering with the ability of the United
States to serve as an honest broker for
Arab and Israeli claims—have refused
to recognize Israeli sovereignty over
Jerusalem, and have refused to locate
the United States Embassy in the cap-
ital of Israel. While there is superficial
logic to that concern, I believe it bases
United States policy on a disingenuous
position—that if Arab leaders hold out
long enough, the United States might
abandon our ally and force it to do the
one thing Israel has made clear it will
never do—abandon its claim to Jerusa-
lem as its eternal and undivided cap-
ital.

The fact is, the United States will
not do that. Better that all parties un-
derstand that at the outset, rather
than learning it at the unsuccessful
conclusions of negotiations. .
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United States Middle East diplomacy
should be based on honesty and on the
power and loyalty to our friends and
our principles. Moving the Embassy to
Jerusalem should aid in any peace be-
tween Israel and her neighbors by send-
ing a clear, unambiguous message that
the status of Jerusalem is not and
never will be negotiable.

Israel cannot under any cir-
cumstances negotiate this issue any
more than Americans would negotiate
over Washington being our Capital.

Moving the United States Embassy
to Jerusalem does no injustice to the
Arab people, nor is it intended, in any
way, to be disrespectful to them. Dur-
ing the hundreds of years in which Je-
rusalem was under Arab or Moslem
rule, Jerusalem never served as a cap-
ital city for the rulers. And while East
Jerusalemn was under Jordanian con-
trol, Jordan's capital remained in
Amman and was never moved to Jeru-
salem. Islam's holiest text, the Koran,
does not mention Jerusalem a single
time. "

Even Moslems who pray at the Al-
Aksa Mosque in Jerusalem face Mecca
when they pray. No one can dispute,
however, the historical and spiritual
vitality of Jerusalem to Israel.

It is time for the United States to lo-
cate its embassy in the capital city of
Israel, as is the case for every other
country that the United States recog-
nizes, whether it be ally or enemy.

Those who have expressed support for
United States recognition of Jerusalem
as the capital of Israel now have a way
to convert words to action, by support-
ing the Dole-Kyl-Inouye resolution, so
that construction of the United States
Embassy in Jerusalem will commence
in time for the city’s 3,000 year anni-
versary as the capital of the people of
Israel. ‘“Next Year in Jerusalem.”

Mr. D’AMATO. Mr. President, I rise
today to join the distinguished major-
ity leader, Senator DOLE, as an original
cosponsor of the Jerusalem Embassy
Relocation Implementation Act of 1995.

It is outrageous that the United
States has diplomatic relations with
184 countries throughout the world and
in every one, but Israel, our Embassy is
in the functioning capital. In Israel,
our Embassy is in Tel Aviv. I see mno
reason why this should be the case. It
is wrong and it must end now. Jerusa-
lem should not be thrown around like a
bone to Yasir Arafat.

Israel has endured much throughout
her history and for her to have to suf-
fer the indignity of her main ally refus-
ing to place its Embassy in her func-
tioning capital is an insult. With the
exception of the Sinai given back
under the treaty with Egypt, she has
had to fight again and again for the
same pieces of land. Jerusalem, how-
ever, is a different case. Jerusalem, the
holy city and ancient capital of Israel,
must never again become divided.

It was for this reason that Senator
MOYNIHAN, myself, and 91 other Mem-
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bers of the Senate sent a joint letter to
the Secretary of State urging him to
begin planning now for the relocation
of the Embassy to Jerusalem by mno
later than May 1999. This letter was
sent in March of this year. To date,
there has been no reply. This is unfor-
tunate.

The matter is simple. Jerusalem is
and will remain the permanent and un-
divided capital of a sovereigm Israel.
I'm not going to let the State Depart-
ment bureaucrats forget that.

I call on the President to recognize
this and to begin the process toward
moving the U.S. Embassy to Jerusa-
lem. It is shameful that the United
States continues to bend to pressure to
place the American Embassy in Tel
Aviv and not in Jerusalem.

Mr. President, while I understand
that the present negotiations are deli-
cate, I do not want this administration
to be under the impression that Jerusa-
lem is some prize to be claimed by the
Palestinians or anyone else. Let the
message be clear: A united Jerusalem
is off limits for negotiation. Jerusalem
belongs to Israel and our Embassy be-
longs in Jerusalem.

I urge my colleagues to support this
important bill and I urge its swift pas-
sage so that our Embassy in Israel can
finally be rightfully located in Jerusa-
lem.

Mr. President, I ask unanimous con-
sent that my remarks appear in the
RECORD along with those of Senator
DOLE and the other cosponsors of this
legislation.

Mr. HELMS. Mr. President, the dis-
tinguished majority leader, Mr. DOLE,
is right on target with his legislation
to move the United States Embassy
from Tel Aviv to Jerusalem. Action by
Congress is long overdue, and I'm de-
lighted to be a principal cosponsor of
Senator DOLE'S legislation.

There has been some murmuring dur-
ing the past few days by those who op-
pose moving the United States Em-
bassy from Tel Aviv to Jerusalem.
Their contention is that this is a sen-
sitive time in the peace process. Fair
enough, but I need to be informed as to
when no sensitive time in the peace
process exists.

I remember well a time in 1988 when
I offered legislation to move the United
States Embassy to Jerusalem. After
extensive negotiations with the De-
partment of State—that also was a sen-
sitive time in the peace process—we
ended with what I understood to be an
agreement to acquire land for an Em-
bassy in Jerusalem. I am sorry to hear
that my efforts of 1988 are being used
today as an argument against passage
of the legislation before us today.

Mr. President, the mere acquisition
of land in Jerusalem is not enough. My
purpose then, as now, was to get the
United States Embassy to Jerusalem,
not to begin real estate negotiations.

The point, Mr. President, is this:
There is only one nation in this world
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where the United States mission is not
in the capital city, and that is Israel.

Jerusalem, the Holy City, was di-
vided by barbed wire for almost two
decades. Worshippers were denied ac-
cess to the Holy places under Jor-
danian rule in East Jerusalem. In the
28 years during which Israel has pre-
gided over a united city of Jerusalem,
the rights of Christians, Jews, and
Moslems have been fully respected.

Time and again, the Senate has voted
overwhelmingly in favor of recognizing
United Jerusalem as the Capital of Is-
rael.

I commend Senator DOLE for his
leadership in this and other matters.

By Mr. PRYOR:

8. T71. A bill to provide that certain
Federal property shall be made avail-
able to States for State use before
being made available to other entities,
and for other purposes; to the Commit-
tee on Governmental Affairs.

SURPLUS PROPERTY LEGISLATION

Mr. PRYOR. Mr. President, I rise
today to discuss a matter that receives
far too little attention here in Wash-
ington, but is of vital importance to all
of our States. I am speaking about the
surplus property donated by the Fed-
eral Government to various entities.

As my colleagues know, once a Fed-
eral agency has decided that a desk or
a computer or some other item of per-
sonal property has been declared ‘‘ex-
cess' to that agency, that piece of
property is then offered to other Fed-
eral agencies for their use. If no other
Federal agency has a need for that
property, then the surplus property can
be donated to the States or other enti-
ties for their use. In 1992, 603 million
dollars worth of surplus property was
sent to the States.

Mr. President, the surplus property
that goes to our States is very impor-
tant to local jurisdictions throughout
the country. For example, the State of
Arkansas has received high-quality
equipment that enables local jurisdic-
tions to fight forest fires, carry out
rescue operations, and repair State and
county highways. In each and every
State, this surplus property, from
trucks to air compressors, provides
critical equipment to help jurisdictions
to carry out their programs. Further-
more, the local jurisdictions receive
this equipment at a vastly reduced rate
which provides some much-needed fi-
nancial relief to their budgets.

However, as a result of years of legis-
lation amending the property disposal
program, States are being denied some
useful and desirable surplus property.
While these legislative initiatives were
well-intended, they changed the prior-
ities and placed other entities at the
front of the line, limiting the property
available to States.

For example, in 1986, the Defense au-
thorization bill contained a provision
that permitted the Pentagon to make
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some of its excess supplies available for
humanitarian relief. Originally, this
program was designed to assist the ref-
ugee and resistance groups in Afghani-
stan. While this program had a very
modest beginning, and involved only 4
million dollars worth of property the
first year, which was mainly clothing,
this program has grown rapidly. Some
25,802 items, worth $227 million, were
shipped in 1993. Today, our States are
concerned that they are losing oppor-
tunities to bid on Federal surplus prop-
erty. While none of our States object to
shipping surplus blankets and food
items to needy people, this program
has expanded and now includes heavy
construction equipment as well. These
road graders, front loaders, and pick-up
trucks were bought and paid for by
U.8. taxpayers, but our States did not
even get to look at them. This is the
type of surplus property that the
States would very much like to re-
ceive.

Mr. President, I share the concern of
our States about this program. While I
am glad that our Nation can assist ref-
ugees around the world with blankets
and surplus food, I think the time has
come to examine this domation pro-
gram. A program that began by ship-
ping clothes to one or two countries
now involves hundreds of millions of
dollars worth of items going to 117
countries. We already have a number of
foreign-aid programs and I do not
think we should operate yet another
one out of the Pentagon.

Furthermore, Mr. President, I have
heard of sketchy reports that quite
often this excess equipment is not
being used by the recipient country.
There are basically two ways that this
well-intended program may be abused.
First of all, this equipment can be sold
immediately by the recipient nation.
Instead of being put to good use, this
valuable equipment can be sold and the
money spent on anything the recipient
nation wants. Second, there have been
reports that some of this heavy con-
struction equipment is sitting idle due
to the lack of skilled mechanics and
the resources to repair it. I have been
disappointed to discover that despite
these reports, there has been no com-
prehensive review of the final end-use
of this equipment. Today I am writing
to the inspector general at the Penta-
gon to ask her to fully investigate this
program to determine if these reports
are factual.

Another provision of my legislation
addresses another program that has
caused concern in many of our States.
In 1990, the Congress passed a provision
that permitted DOD to make available
to certain African countries property
for use in the preservation of wildlife.
While everyone wants to help preserve
elephants, the States have a legitimate
question as to why does this program
receive a higher priority than the in-
terests of U.S. taxpayers? The simple
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solution is to put the States first. My
legislation would allow the States to
take a first look at this surplus prop-
erty to see if they can use any of it.
Then, and only.then, it could be
shipped to help preserve African wild-
life.

Mr. President, the legislation I am
introducing today returns to the basic
principle of the fair and equitable dis-
tribution of surplus Government per-
sonal property. While there are many
worthy entities interested in this prop-
erty, I think it is time to again put our
States first in line.

My bill puts States at the head of the
list before the Humanitarian Assist-
ance Program at the Department of
Defense and the Foreign Environ-
mental Protection Program; ensures
the State agencies for surplus property
are part of the process in the Small
Business Donation Program; repeals
the authority for the Department of
Energy to dispose of personal property
outside of the regular process involving
the State agencies; allows DOD to con-
tinue to donate surplus small arms and
ammunition to local law enforcement
agencies while excluding surplus motor
vehicles from the program; and re-
quires the General Services Adminis-
tration to review the entire range of
surplus personal property programs to
determine how effective these pro-
grams are, the amount of property do-
nated through these programs, and to
suggest any legislative recommenda-
tions to improve the process and en-
sure the States participation in this
process. GSA, in the course of its re-
view, will not be able to limit the ac-
cess of local communities impacted by
the closure of a military base.

Mr. President, I think it is time to
put our States first in line when it
comes to receiving surplus property.
My bill does just that and I urge my
colleagues to support it. I ask unani-
mous consent that the bill and a sum-
mary be printed in the RECORD. I also
have a letter from Mr. Gerald Marlin,
manager of Federal surplus property in
Arkansas that I ask unanimous con-
sent be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

5.

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. PRIORITY TO STATES FOR THE

TRANSFER OF NONLETHAL EXCESS
SUPPLIES OF THE DEPARTMENT OF

DEFENSE.

Section 2547 of title 10, United States Code,
is amended—

(1) in subsection (a), by striking out “The
Secretary of Defense'’ and inserting in lieu
thereof “‘Subject to subsection (d), the Sec-
retary of Defense'";

(2) by redesignating subsection (d) as sub-
section (e); and

(3) by inserting after subsection (c¢) the fol-
lowing new subsection (d):

*(d) Nonlethal excess supplies of the De-
partment of Defense shall be made available

12109

to a State, a local government of a State, a
Territory, or a possession, upon the request
of the State, local government, Territory, or
possession pursuant to authority provided in
another provision of law, before such sup-
plies are made available for humanitarian
relief purposes under this section. The Presi-
dent may make such supplies available for
humanitarian purposes before such supplies
are made available to a State, local govern-
ment, Territory, or possession under this
subsection in order to respond to an emer-
gency for which such supplies are especially
suited.".
SEC. 2. AUTHORITIES OF SECRETARY OF DE-
FENSE ING DISPOSAL OF
PROPERTY.

(a) SUPPORT OF COUNTER DRUG ACTIVI-
TIES.—Section 1208(a)(1) of the National De-
fense Authorization Act for Fiscal Years 1990
and 1991 (Public Law 101-189; 10 U.S.C. 372
note) is amended by inserting “‘and excluding
motor vehicles'" after ‘*small arms and am-
munition".

(b) SUPPORT FOR REGIONAL EQUIPMENT CEN-
TERS.—

(1) NEWPORT TOWNSHIP CENTER.—Section
210 of Public Law 101-302 (104 Stat. 220) is re-
pealed.

(2) CAMBRIA COUNTY CENTER.—Section 9148
of Public Law 102-396 (106 Stat. 1941) is re-
pealed.

SEC. 3. TRANSFERS OF PROPERTY FOR ENVIRON-
MENTAL PROTECTION IN FOREIGN
COUNTRIES.

Section 608(d) of the Foreign Assistance
Act of 1961 (22 U.S.C. 2357(d)) is amended—

(1) by redesignating paragraphs (1), (2), and
(3) as subparagraphs (A), (B), and (C), respec-
tively;

(2) by striking ‘(d) The'" and inserting
“(d)X1) Except as provided in paragraph (2),
the''; and

(3) by adding at the end the following:

**(2) No property may be transferred under
paragraph (1) unless the Administrator of
General Services determines that there is no
Federal or State use requirements for the
property under any other provision of law.".
SEC. 4. AMENDMENT TO SMALL BUSINESS ACT.

Section T(j)}(13XF) of the Small Business
Act (156 U.S.C. 636(j)(13%(F)) is amended by
adding at the end the following: ‘‘This sub-
paragraph shall be carried out under the su-
pervision of the Administrator of General
Services in consultation with State agencies
responsible for the distribution of surplus
property.".

SEC. 5. DEPARTMENT OF ENERGY SCIENCE EDU-
CATION ENHANCEMENT ACT AMEND-

Section 3166(b) of the Department of En-
ergy Science Education Enhancement Act (42
U.S.C. 738le(b)) is amended—

(1) by striking paragraph (2); and

(2) by redesignating paragraphs (3) through
(6) as paragraphs (2) through (5), respec-
tively.

SEC. 6. STEVENSON-WYDLER TECHNOLOGY INNO-
VATION ACT OF 1880 AMENDMENT.

(a) REPEAL.—Section 11(i) of the Steven-
son-Wydler Technology Innovation Act of
1980 (15 U.8.C. 3710(1)) is repealed.

(b) DELEGATION OF AUTHORITY TO DIREC-
TORS OF FEDERAL LABORATORIES.—Section
203(j) of the Federal Property and Adminis-
trative Services Act of 1949 (40 U.S.C. 484(j))
is amended by adding at the end the follow-
ing new paragraph:

*(6) Under such regulations as the Admin-
istrator may prescribe, the Administrator
may delegate to the director of any Federal
laboratory (as defined in section 12(dX2) of



12110

the Stevension-Wydler Technology Innova-
tion Act of 1980 (15 U.S.C. 3710a(d)(2)) the au-
thority of the Administrator under this sub-
section with respect to the transfer and dis-
posal of scientific and technical surplus
property under the management or control
of that Federal laboratory, if the director of
the Federal laboratory certifies that the
equipment is needed by an educational insti-
tution or nonprofit organization for the con-
duct of scientific and technical education
and research.”.

SEC. 7. REPORT ON DISPOSAL AND DONATION OF

SURPLUS PERSONAL PROPERTY.

No later than 180 days after the date of the
enactment of this Act, the Administrator of
General Services shall review all statutes re-
lating to the disposal and donation of sur-
plus personal property and submit to the
Congress a report on such statutes includ-

m(si) the effectiveness of programs adminis-
tered under such statutes (except for any
program that grants access to personal prop-
erty by local communities impacted by the
closure of a military base), and the amount
and type of property administered under
each such program during fiscal years 1993
and 19%4; and

(2) legislative recommendations to inte-
grate and consolidate all such programs to
be administered by a single Federal author-
ity working with State agencies while ac-
complishing the purposes of such programs.

BILL SUMMARY

Purpose: To ensure that certain surplus
Federal personal property is available to
States for their use before being made avail-
able to other organizations.

Background: In 1977 Congress approved leg-
islation permitting Federal personal prop-
erty no longer needed by an agency to be of-
fered to other Federal agencies and after-
ward to State and local governments
through designated state agencies for sur-
plus property within each state (Public Law
94-519). The regulations require that the
General Services Administration administer
the disposition of this personal property to
ensure its fair and equitable distribution.

This program was a good example of Fed-
eral-State cooperation. However, beginning
in 1986 Congress has enacted legislation that
placed a variety of interests higher on the
priority list to receive surplus property. The
National Association of State Agencies for
Surplus Property (NASASP) has compiled a
partial listing of these legislative provisions:

1986—Humanitarian Assistance Program.
(Section 2547), 10 USC) Program gives foreign
countries excess DOD property before it is
available to the States.

1987—Southern Regional Amendment. Con-
gress authorized DOD to make equipment
available to base rights countries prior to its
being available to other Federal agencies or
states.

1989—Small Business Administration. Con-
gress authorized SBA to make Federal sur-
plus property available to 8A contractors be-
fore the states.

1990—Wildlife Preservation in Africa. Con-
gress authorized DOD to make available to
certain African countries excess property for
use in the preservation of wildlife, prior to
its becoming available to other Federal
agencies or states.

1990—Law Enforcement Assistance. Au-
thorized DOD to make property available di-
rectly to state law enforcement agencies to
combat drugs prior to its becoming available
to other Federal agencies or states.

The total effect of these, and other provi-
sions, has been to erode the idea that one

CONGRESSIONAL RECORD—SENATE

agency within each state would work with
the Federal government and with localities
to ensure ‘‘fair and equitable distribution,’
While these programs are worthwhile, taken
as a whole, they fragment our surplus prop-
erty disposal system.

Summary of bill: The bill has seven sec-
tions:

Section 1—Places States before foreign
countries. The humanitarian assistance pro-
gram (HAP) began as an effort to get food
and blankets to the Afghanistan refugees. It
has grown to include the shipping of con-
struction equipment and motor vehicles. The
dollar value of the property shipped in 1994
was $136 million. Of particular interest to
the States is construction equipment that is
being sent overseas. The bill would leave
HAP intact, but would allow states to review
the DOD inventory and bid on any item for
which they have a need. The truly humani-
tarian portion of the property (i.e. food ra-
tions, blankets) would continue without dis-
ruption.

Section 2—Excludes motor vehicles from
the DOD program to aid law enforcement.
The states are concerned that the larger
local jurisdictions are receiving trucks and
other vehicles before other jurisdictions
have a chance to bid for them. DOD would
still be able to provide surplus ammunition
and firearms directly to local police depart-
ments, however, motor vehicles would be dis-
tributed through the state property agen-
cies, This section also repeals the provisions
creating the special equipment depots that
receive the surplus before the States bid on
it.

Section 3—Amends the Wildlife preserva-
tion program so that property may not be
transferred unless there is a determination
that there is no Federal or State use for the
property. The Administrator of the General
Services Administration shall make this de-
termination.

Section 4—Amends the Small Business pro-
gram to ensure distribution of property
through the State agencies. The property
would still be designated for and allocated to
small businesses, but it would be coordinated
through the existing state agency for surplus
property. This has been an underutilized pro-
gram and this section should increase the
amount of property going to small busi-
nesses.

Section 5—Eliminates the Department of
Energy's Science education program. The
program is designed to give DOE the author-
ity to give its excess property directly to
schools. However, this allows certain juris-
dictions to benefit to the detriment of oth-
ers. By eliminating this special program this
property will be distributed through the
state agencies and give each and every
school system an opportunity to receive this
equipment.

Section 6—Modifies the Stevenson-Wydler
Technology program. Instead of equipment
going directly from the Federal laboratories
to educational institutions without any di-
rection from the General Services Adminis-
tration, this provision requires that the lab-
oratory certify to GSA that the particular
equipment is needed for scientific and edu-
cational research. This will bring this pro-
gram into the overall surplus property pro-
gram and alleviate concern that some of the
scientific equipment has been sold when an
institution receives it.

Section 7—Requires a report on disposal
and donation of surplus personal property.
While the other sections of this bill will
begin the process of returning our property
disposal system to its original focus of fair

May 9, 1995

and equitable distribution nationwide, there
are still other issues and special exemptions
to review. The GSA is able to study this
matter and report to Congress on the volume
of property going out under other authori-
ties and whether legislative changes should
be considered to alleviate any concern of un-
fair treatment of various entities.

The bill will not allow GSA to recommend
any change to the base closure authority.
Congress has only recently begun this pro-
gram which gives local jurisdictions access
to the personal property on the military base
that is being closed. This exemption is wide-
1y supported and can be justified due to the
adverse economic impact on the local juris-
diction of the closing of the base.

ARKANSAS DEPARTMENT OF EDUCATION,
North Little Rock, AR, March 14, 1995.
Hon. DAVID PRYOR,
U.S. Senate,
Washington, DC.

DEAR SENATOR PRYOR: I want to thank you
for the support of Federal Surplus Property
Donation Program. This program has been a
great help to the state for the many years it
has been operating.

I am sure that our Donees that serve all
segments of our state are pleased with your
support. Many of our small school districts,
counties, cities, and rural fire departments
tell us they would not be able to provide
needed services without help from this dona-
tion program.

I received, from our National Association
of State Agencies for Surplus Property, a
draft of your Bill to provide that Federal
Surplus Property be made available to states
before being made available to other enti-
ties. The Chairman of our Legislative Com-
mittee tells me our association is working
with your staff on this and is thankful for
the opportunity.

In fiscal year 1994, there were 17,184 line
items valued at $136,752,392.00 transferred to
the Humanitarian Assistance Program. The
State of Arkansas receives approximately
$7,500,000.00 per year, and this is property
that the Humanitarian Assistance Program
has rejected.

We really appreciate your work as our Sen-
ator!

Sincerely,

GERALD D. MARLIN,
Manager, Federal Surplus Property.

By Mr. DORGAN (for himself and
Mrs, HUTCHISON):

8. T72. A bill to provide for an assess-
ment of the violence broadcast on tele-
vision, and for other purposes; to the
Committee on Commerce, Science, and
Transportation.

TELEVISION VIOLENCE REPORT CARD ACT

Mr. DORGAN. Mr. President, today
my colleague Senator HUTCHISON and I
are introducing legislation that will
help empower parents and all consum-
ers to take the responsibility to ad-
dress the problem of television vio-
lence. Our legislation, the Television
Violence Report Card Act of 1995 would
authorize grants to private, not-for-
profit entities to conduct quarterly as-
sessments of violence on television.

This legislation is similar to a bill I
introduced in the last Congress, but it
has some significant differences. The
primary difference is that this bill
would not involve any direct govern-
mental assessment of the content of
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television. Under this legislation, the
governmental role would be limited to
identifying credible and gualified re-
search entities which will be awarded a
nominal amount of funding to ensure
that regular assessments of the violent
content of television programming is
conducted and that the public has ac-
cess to this information.

Ninety-eight percent of all American
households have a least one television
set. More Americans have televisions
than have telephones or indoor plumb-
ing. The average American watches
over 4 hours of TV each day and the av-
erage household watches over T hours a
day. Children between the ages of 2 and
11 watch television an average of 28
hours per week.

Television is, beyond a doubt, the
most influential cultural and social
teacher of American children. Consider
the fact that the average American
teenager spends less than 2 hours per
week reading, only 6% hours doing
homework and 21 hours per week
watching television.

The problem is that children and
adults are getting a steady diet of vio-
lence through television. According to
a 1992 University of Pennsylvania
study, a record 32 violent acts per hour
were recorded during children’s shows
and several other studies have found
that television violence increased dur-
ing the 1980's during prime time and
children’s television hours. The Amer-
ican Academy of Pediatrics estimates
that violence on television tripled in
the 1980’s and the National Coalition
on Television Violence found that 25
percent of prime-time television shows
contain ‘‘very violent” material. The
average child watches 8,000 murders
and 100,000 acts of violence on tele-
vision before finishing elementary
school.

Television enables the television in-
dustry to bypass parents, slip past the
front door of the home, and enter the
family living room where they can
speak directly to children. For better
or worse, TV is one of the most power-
ful instruments of social and behav-
ioral instruction in the life of a child.

Television, unfortunately, uses its
potency and influence to portray vio-
lence as sexy and glamorous, not to
mention Hollywood’s obsession with
the more violence, the better. To the
networks, violence is a guick tool to
better ratings. To our children, vio-
lence becomes the way of life that is
taught over the airways and into the
fabric of our culture.

The fact is, that television is more
than just entertainment, it is a potent
force that shapes everyday life in
American culture and society. The
question is: What kind of a force is it?
Newton Minow, former FCC Chairman
under the Kennedy administration, re-
ferred to television as a ‘‘vast
wasteland * * * of blood and thunder,
mayhem, violence, sadism, murder.”
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He also said: “In 1961, I worried that
my children would not benefit much
from television, but in 1991 I worry
that my children will actually be
harmed by it." And according to a
March 3, 1993, poll by Times Mirror,
three-fourths of the public find TV too
violent and even a higher percentage of
TV station managers agree (Electronic
Media poll, Aug. 2, 1993). Even children
believe television is a bad influence.
According to a ‘‘Children Now” survey
released in February, most children
say what they see on television encour-
ages them to engage in aggressive be-
havior, to take part in sexual activity
too soon, to lie, and to show disrespect
for their parents.

Children that are continually ex-
posed to television violence do not per-
ceive their own aggressive behavior as
deviant or unusual, they see it as the
way life is and that's how one goes
about solving problems. Aggressive be-
havior is learned.

THE PROBLEM OF TV VIOLENCE

Public concern about TV violence is
not a new issue, Congress has been
down this road before. Congressional
hearings were held 40 years ago, at the
beginning of the television age, on the
impact that television and radio was
having on children and youth. In the
sixties and seventies, Congress held
more hearings.

Each time, the pattern has been the
same. The public expresses outrage and
concern over the bloodshed that a
handful of media magnates pour into
the Nation’s living rooms. The indus-
try either denies the problem, or offers
earnest promises of reform, but no re-
sults. The Nation’s attention shifts to
other problems, as it always does.

Television is a habit. One student of
the industry called it a plug-in drug,
especially where children are con-
cerned. Violence on TV is an addiction
too—children become addicted to
watching. Television violence viewing
leads to heightened aggressiveness,
which in turn leads to more television
violence viewing. As with any addic-
tion, it takes constantly bigger doses
to achieve the same effect.

According to ‘*Prime Time: How TV
Portrays American Culture,” by
Lichter et al., a review of 1 month of
prime-time fictional series episodes
found over 1,000 scenes involving vio-
lence. One out of five violent scenes in-
volved gunplay, and nearly half in-
cluded some kind of serious personal
assault. The review also showed that
weekly fictional series averaged be-
tween three and four scenes of violence
per episode.

In addition, Lichter’'s study found
that violent crime is far more perva-
sive on television than in real life. A
comparison between real life crime sta-
tistics (FBI's ‘“Uniform Crime Reports:
Crime in the United States') and tele-
vision’s crime levels shows that:

Since 1955 television characters have
been murdered at a rate 1,000 times
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higher than real world victims. In the
1950's, there were 7 murders for every
100 characters seen on TV—this was
over 1,400 times higher than the actual
murder rate for the United States dur-
ing the same period.

Violent crimes not involving murder
accounted for 1 crime in 8 on TV during
the decade 1955 to 1964, which occurred
at a rate of 40 for every 1,000 char-
acters. At that same time, the real
world rate for crimes involving murder
was only 2 in every 1,000 inhabitants.

During the decade covering 1965 to
1975 crime rose both on TV and the real
world, but TV crime rate remained
more than five times that of the real
world, at 140 crimes per 1,000 char-
acters.

While the FBI-calculated rate for
violent crime also doubled to 3 inci-
dents per 1,000 inhabitants, the TV rate
for violent crimes was over 30 times
greater than reality at a rate of 114 in-
cidents per 1,000 characters.

Although television crime and real
life crime have moved closer together
in the past 20 years, FBI statistics
showed that serious crime was about
half the rate in real life than on tele-
vision. Violent crime rates were only
one-eighth the rate seen on television.

TV crime not only presents a higher
rate of violent crime than the real
world, it portrays a different type of
crime. On TV, violent crime is more
often calculated and felony in nature,
whereas in real life, most—40 percent—
of the murders committed are commit-
ted out of passion or the result of an
argument.

Guns are more pervasive on TV. In
the real world, about one-fourth of all
violent crimes, and a majority of mur-
ders, involve guns. Almost all of tele-
vision's violent crimes involve some
type of gun.

Television is not only more crime-
ridden than real life, it also highlights
the most violent serious crimes. A ma-
jority of crimes portrayed on TV in-
volve violence and 23 percent are mur-
ders.

There is no disputing the link Dbe-
tween television content and human
behavior. Twenty-six people died from
self-inflicted gunshot wounds to the
head after watching the Russian rou-
lette scene in the movie ‘“The Deer
Hunter' when it was shown on national
TV. It has been alleged that the car-
toon Beavis and Butt-head’s depiction
of setting objects on fire recently led a
5-year-old in Ohio to set his family's
mobile on fire, causing the death of his
2-year-old sister.

The American Psychological Associa-
tion has found that ‘‘since 1955, about
1,000 studies, reports, and com-
mentaries concerning the impact of
television violence have been published
* * * the accumulated research clearly
demonstrates a correlation between



12112

viewing violence and aggressive behav-
ior.”” Here are just a few of those re-
search studies and reports. These stud-
ies, lead to one conclusion: violence on
television is a threat to our Nation's
children and our society at large:

First, report to the Surgeon General,
‘‘Television and Growing up: The Im-
pact of Televised Violence,’ 1972. The
Surgeon General concluded that there
is indeed a causal effect of viewing vio-
lent television programs and subse-
quent aggressive behavior in children.

Second, a technical report to the
Surgeon General, volume II1:
Lefkowitz, Eron, Walder, and Huesman,
“‘Television Violence and Child Aggres-
sion: A Follow-up Study." (Television
and Social Behavior, 1972.) ‘A violent
television diet is related to violent be-
havior.” This study shows a direct
positive correlation between the
amount of television viewed by third-
grade boys and aggressiveness 10 years
later. Early aggression in boys is a pre-
dictor of and a basis for later aggres-
sion.

Third, National Institute of Mental
Health [NIMH], ‘‘Television and Behav-
ior,” 1982. After 10 more years of re-
search, in 1982, the NIMH did a follow-
up report to the 1972 Surgeon General's
report and concluded that violence on
television does lead to aggressive be-
havior by children and teenagers who
watch the programs. It also concluded
that television violence is as strongly
correlated with aggressive behavior as
any other behavioral variable that has
been measured.

Fourth, “U.S. Attorney General's
Task Force on Family Violence,’ 1984,
This report says that ‘‘the evidence is
overwhelming—TV violence contrib-
utes to the acting out of real violence.
Just as witnessing violence in the
home may contribute to normal adults
and children learning and acting out
behavior, violence on TV and in the
movies may contribute to the same re-
sult.”

Fifth, Huesmann, Eron, Lefkowitz
and Walder, “'The Stability of Aggres-
sion Over Time and Generations,’ 1984.
(Developmental Psychology.) After
studying the viewing habits and behav-
ior of 875 children in a rural New York
county at ages 8, 19, and 30, this study
concludes that the more a subject
watched television at 8, the more seri-
ous the crime he was convicted for at

age 30.

Sixth, Singer, Singer and
Rapaczynski, “Family Patterns and
Television Viewing as Predictors of
Children’s Beliefs and Aggression,”
1984. This study concluded that chil-
dren who watch more than 4 hours of
television violence per day during pre-
school years, exhibit later aggressive
behavior. Children who view violent
adult programs were suspicious or fear-
ful of their neighborhood and world.
And they tended to be restless when re-
quired to wait.
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Seventh, American Psychological As-
sociation [APA], ‘“‘Violence on Tele-
vision: APA Board of Social and Ethi-
cal Responsibility for Psychology,”
1985. In the early 1980's, the APA did a
complete review of reports and lit-
erature on television violence. As a re-
sult, the APA adopted the position that
television violence has a causal effect
on aggressive behavior.

Eighth, David Phillips, ‘‘Natural Ex-
periments on the Effects of Mass Media
Violence on Fatal Aggression,” 1986.
This study provides evidence that some
types of mass media violence tend to
elicit fatal aggression—suicide, homi-
cide, and accidents—among adults in
the United States.

Ninth, L. Rowell Husemann and Lau-
rie 8. Miller, “Long-Term Effects of
Repeated Exposure to Media Violence
in Childhood," 1994. The violent scenes
that a child observes on television can
serve to teach a child to be aggressive
through several learning processes, as
the child not only observes aggressive
patterns of behaviors but also wit-
nesses their acceptance and reinforce-
ment. This study finds that there is a
severe negative outcome for children
who display antisocial behavior, and
that televised violence is regarded as
one contributor to the learning envi-
ronment of children who eventually go
on to develop aggressive and antisocial
behavior.

Tenth, George Comstock and
Haejung Paik, “The Effects of Tele-
vision Violence on Antisocial Behavior:
A Meta-Analysis,’”” 1994. This study sug-
gests that the influence of violent tele-
vision portrayals is not confined to
childhood or early adolescence and
concludes that the findings obtained in
the last 16 years strengthen the evi-
dence that television violence in-
creases aggressive and antisocial be-
havior.

THE SOLUTION—PUBLIC INFORMATION AND FREE
MARKET REGULATION

In my judgment, this legislation is as
critically important as ever. We have
to make the television industry ac-
countable, and the way to do this is
through public information. It is not
the role of Government in this country
to tell people what they can watch. Nor
should we try to tell broadcasters and
sponsors what they can put on the air.
But it is the role of Government to
help make the free marketplace work,
by providing information to the pub-
lic—information on which they can
make their own free choices. That's
what I'm proposing regarding violence
on TV.

Under this approach, the Government
wouldn't regulate; parents would. Gov-
ernment would do for them no more
than it does for business of all kinds:
gather information that would help
parents express their own free choices.

Why shouldn’t the Government start
helping parents, the way it helps cor-
porations? The Federal Government
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spends millions and probably billions
of dollars a year, gathering data for use
by business. The Census Bureau alone
provides a treasure drove of demo-
graphic research for ad agencies and
corporate marketing departments. Cor-
porations use this Government data to
target consumers. Now it's time to give
parents data by which they can target
advertisers who are abusing their chil-
dren.

If Americans don’t really care about
this violence, then it would continue. If
they do care about it, and send their
market message accordingly, then it
would change. That's the way a democ-
racy and a market economy are sup-
posed to work.

INDUSTRY ACTIONS

As I mentioned earlier, public con-
cern over television wviolence is not
new. Several hearings were held in the
103d Congress on this issue. In addition,
the industry, in response to public con-
cern, has adopted some measures to ad-
dress this problem.

In 1990, the Congress passed legisla-
tion, the Television Violence Act of
1990, which provided the television in-
dustry a 3-year antitrust exemption to
allow it to develop standards on tele-
vision violence. In December 1992, the
three major networks adopted ‘“Stand-
ards for the Depiction of Violence in
Television Programs’ which included
commitments by the industry to:

Only include depictions of violence
when such depictions are relevant and
necessary to the plot;

Reject gratuitous or excessive depic-
tions of violence as ‘‘unacceptable’’;
and

Not use depictions of violence to
shock or stimulate the audience.

The National Cable Television Asso-
ciation adopted an industry policy in
January 1993 to address the problems of
television violence. The program in-
cludes voluntary industry standards
and encourages cable program net-
works to adopt their own standards and
practices.

In July 1993, the networks adopted an
additional plan to impose warning la-
bels on programming that contained
violence, ‘‘“The Advance Parental Advi-
sory Plan’ which will use the following
warning label preceding violent shows:
“Due to some violent content, parental
discretion advised.’ A similar advisory
program was adopted by the Independ-
ent Television Association.

And late last year, both the broad-
cast networks and the cable industry
agreed to finance independent studies
that are currently monitoring and ana-
lyzing violence on television. These ac-
tions are good and I applaud the indus-
try's efforts. In particular, I believe
their monitoring studies will provide a
positive contribution to the debate
over television violence.

In addition to television industry ac-
tions, the Electronic Industries Asso-
ciation [EIA], representing television
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manufacturers, has been working dili-
gently over the past year and a half to-
ward establishing a voluntary standard
which will allow for the implementa-
tion of technology to block violent pro-
gramming. EIA's efforts reflect the
fact that television manufacturers rec-
ognize consumers' desires and are at-
tempting to provide adequate choice in
the marketplace.

EIA's leadership demonstrates that
voluntary efforts can be effective. It is
my preference that voluntary industry
efforts would be the solution, as op-
posed to a Government mandate. It is
my hope that all sectors of the tele-
vision industry work together with the
EIA in their effort toward empowering
parents and providing consumers the
tools to control what is broadcast into
their homes.

CONCLUSION

Although industry actions are com-
mendable, legislation is necessary that
will augment the industry-led monitor-
ing programs. The fundamental pur-
pose of this legislation is to ensure
that consumers, especially parents,
have access to useable information
about what violent shows are on tele-
vision and who sponsors those shows.
Despite all the research and the mon-
itoring studies established by the
broadcast and cable industries, there is
still a void in assuring consumers that
regular, usable information in the form
of a report card will be available.

It seems to me that the approach of
establishing television violence report
cards, created by private entities, is a
very modest and appropriate response
for the Congress. I encourage my col-
leagues to support this legislation and
I ask unanimous consent that the bill
be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

8.2

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Television
Violence Report Card Act of 1995,

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) Three out of every four people in the
United States consider television program-
ming too violent, according to a 1993 poll by
Electronic Media.

(2) Three Surgeon Generals, the National
Institute of Mental Health, the Centers for
Disease Control, the American Medical Asso-
ciation, the American Academy of Pediat-
rics, and the American Psychological Asso-
ciation have concurred for nearly 20 years as
to the deleterious effects of televised vio-
lence on children.

(3) In conjunction with other societal fac-
tors such as poverty, drug and alcohol abuse,
and poor education, the depiction of violence
in all forms of media contribute to violence
in United States society.

(4) The entertainment industry is becom-
ing increasingly sensitive to public senti-
ment against excessive violence in television
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programming. A recent survey of 867 enter-
tainment executives by U.S. News and World
Report and the University of California in
Los Angeles reveals the following:

(A) 59 percent of such executives consider
violence on television and in movies a prob-
lem.

(B) Nearly 9 out of 10 such executives say
that violence in the media contributes to the
level of violence in the United States.

(C) 63 percent of such executives believe
that the entertainment media glorify vio-
lence.

(D) 83 percent of such executives believe
that the debate on excessive violence in tele-
vision programming has affected the pro-
gramming decisions made by the broadcast
television industry.

(5) The broadcast television and cable pro-
gramming industries have undertaken ef-
forts to decrease viclence on television
through joint standards on violence, imple-
mentation of an advance parental advisory
plan, and the establishment of independent
efforts to monitor the incidence of violence
in television programming, analyze the por-
trayal of violence in network television pro-
gramming and in other forms of video pro-
gramming, and analyze the trends and
changes in the treatment of violent themes
by the media.

(6) The American Psychosocial Association
finds that approximately 1,000 studies and re-
ports on the effects of violence on television
have been published since 1955. The accumu-
lated research clearly demonstrates a cor-
relation between the viewing of violence on
television and aggressive behavior.

(7) To the fullest extent possible, parents
and consumers should be empowered to
choose which television programs they con-
sider appropriate for their children and
which programs they consider too violent.
SEC. 3. TELEVISION VIOLENCE REPORT CARDS.

(a) IN GENERAL.—The Secretary of Com-
merce shall, during fiscal years 1996 and 1997,
make grants directly to one or more not-for-
profit entities for purposes of permitting
such entities to carry out in such fiscal
years an assessment of the violence in tele-
vision programming. The amount of the
grants shall be sufficient to permit such en-
tities to carry out the assessment.

(b) ABSESSMENT.—(1) In carrying out an as-
sessment under this section, an entity
shall— "

(A) review current television programs (in-
cluding programs on broadcast television, on
independent television stations, and on cable
television) in order to determine the nature
and extent of the violence depicted in each
program,

(B) prepare an assessment of the violence
depicted in each program that describes and
categorizes the nature and extent of the vio-
lence in the program; and

(C) take appropriate actions to make the
assessment available to the public.

(2) An entity shall carry out a review under
paragraph (1XA) not less often than once
every 90 days.

(3) In making an assessment public under
paragraph (1)(C), an entity shall identify the
sponsor or sponsors of each television pro-
gram covered under the assessment.

(¢) GRANT PROCEDURES.—The Secretary
shall determine the entities to which the
Secretary shall make grants under this sec-
tion using competitive procedures. Applica-
tions for such grants shall contain such in-
formation as the Secretary may require to
carry out the requirements of this Act.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated such
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sums as may be necessary to make the
grants required under this section.

By Mrs. KASSEBAUM (for her-
self, Mr. GREGG, Mr. GORTON,
Mr. COATS, Mr. JEFFORDS, Mr.
FRIST, Mr. HARKIN, Mr. CRAIG,
Mr. LUGAR, Mr. INHOFE, Mr.
GRASSLEY, Mr. MCCONNELL, Mr.
KyL, Mr. SANTORUM, Mr. HEF-
LIN, Mr. BOND, Mr. PRYOR, Mr.
KERREY, Mr. BENNETT, and Mr.
HELMS):

S. 773. A bill to amend the Federal
Food, Drug, and Cosmetic Act to pro-
vide for improvements in the process of
approving and using animal drugs, and
for other purposes; to the Committee
on Labor and Human Resources.

ANIMAL DRUG AVAILABILITY ACT

Mrs. KASSEBAUM. Mr. President,
today, together with a bipartisan group
of colleagues, I am introducing the
Animal Drug Availability Act of 1995.
This legislation will reform the Food
and Drug Administration’s animal drug
approval and export processes and poli-
cies.

There is a serious lack of drugs for
treating animals, in part because the
drug review process at the Food and
Drug Administration’'s Center for Vet-
erinary Medicine is cumbersome and
unpredictable. This discourages the de-
velopment of new drugs. The FDA has
approved only four new chemical enti-
ties (new drugs) for food-producing ani-
mals in the last 5 years. Further, an in-
ternal study by the Center for Veteri-
nary Medicine found that the agency
was taking an average of 58 months to
approve drug applications. By law, the
process should take no more than 6
months.

The extra-label drug bill that was
signed into law last year is a short-
term response to this problem. It
assures that veterinarians can legally
prescribe drugs approved for one use or
species for other uses or species. But
all involved in the extra-label bill last
year agreed that the real answer to the
problem was reforming the animal drug
approval process.

Second, because our approval process
is so slow, unpredictable, and cum-
bersome and our export policies very
restrictive, many animal drug manu-
facturers are moving research and
manufacturing facilities—and jobs—
abroad to take advantage of more effi-
cient and predictable review and ap-
proval processes and lucrative, growing
world markets.

This legislation has the broad sup-
port of the animal producer groups, the
Animal Health Institute, and the
American Veterinary Medical Associa-
tion.

I would welcome additional cospon-
sors of the Animal Drug Availability
Act of 1995.

Mr. HARKIN. Mr. President, I am
pleased to cosponsor this legislation,
which is intended to streamline and ex-
pedite the Food and Drug Administra-
tion's approval process for animal
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drugs without diminishing the human
health protections contained in current
law. This bill represents a commend-
able effort to address serious impedi-
ments to the effective treatment of
animal health problems, and is thus
particularly important to veterinary
practitioners and livestock and poultry
producers.

For some time there has been an in-
sufficient number of suitable, fully ap-
proved and labelled drugs for the treat-
ment of animals. In significant part,
this lack of approved drugs is attrib-
utable to delays in the approval proc-
ess used by FDA's Center for Veteri-
nary Medicine. Last year legislation
was enacted to sanction the extra-label
use of FDA-approved drugs by or at the
direction of veterinarians. Even at the
time that legislation was passed, how-
ever, there was general agreement that
the best solution to the lack of fully-
approved and labelled animal drugs is
to remedy the unnecessary delays and
other problems in FDA's animal drug
approval process.

The legislation introduced today is a
strong and substantial step toward im-
proving FDA's animal drug approval
process by reducing the potential for
delays, making the process more pre-
dictable and rational, and lessening
burdensome aspects of the current pro-
cedures. Again, this bill is not designed
or intended to lessem human health
protections in any way. Its primary
focus, from a substantive perspective,
is on the proof of efficacy required to
gain approval.

As we continue to work on this legis-
lation, we will need to give additional
consideration to its various possible
ramifications in actual practice. I will
be closely following the analysis of
these issues in order to ensure that the
bill is appropriately modified to ad-
dress concerns that may arise. In par-
ticular, we must carefully consider
whether the bill might have the unin-
tended consequence of diminishing
human health protections in some way
that is not now evident or anticipated.
I also want to obtain additional infor-
mation on the operation of the export
provisions of the bill, including assur-
ance that FDA will continue to have
sufficient authority to limit exports of
animal drugs on the basis of unaccept-
able risk to human health, either in
this country or in foreign countries.

In conclusion, this legislation ad-
dresses a pressing need in the field of
animal health. A good deal of work and
thought has gone into the bill thus far,
and I look forward to working with
Chairman KASSEBAUM and other sen-
ators in further shaping the measure
and gaining its enactment.

By Mr. MACK:

S. T74. A bill to place restrictions on
the promotion by the Department of
Labor and other Federal agencies and
instrumentalities of economically tar-
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geted investments in connection with

employee benefit plans; to the Commit-

tee on Labor and Human Resources.
PENSION PROTECTION ACT

Mr. MACK. Mr. President, today I am
introducing legislation which will help
protect the pensions of our Nation's
seniors. The Pension Protection Act
will stop the administration’s ongoing
efforts to raid our Nation's pension
funds.

In an effort to find capital for its so-
cial projects, the Clinton administra-
tion has effectively been chipping away
at the strict fiduciary standards set up
by the Employee Retirement Income
Security Act [ERISA]. The Department
of Labor has issued new interpretations
of ERISA fiduciary standards which
challenge the requirement that pension
funds be invested for the sole purpose
of increasing the economic benefit of
the pension’s beneficiaries. This relax-
ing of ERISA standards combined with
a well-defined strategy to encourage
pension plan managers to invest in so-
cial projects puts at risk the hard-
earned pension benefits of current and
future retirees. It is no surprise that
this administration wants to finance
its social projects and pet political pro-
grams with private pension funds. Cur-
rently, these funds hold over $3.5 tril-
lion in assets. Many see this pot of
money as a lucrative and untapped
source of funding to finance their own
political agenda.

Mr. President, the Clinton adminis-
tration has always viewed pension
funds as a convenient source of public
funding. In fact, in his book “Putting
People First,"” President Clinton pro-
posed a $20 billion investment program
paid for with pension funds. These eco-
nomically targeted investments [ETI's]
would use pension funds to pay for
Government programs. This nice-
sounding term is merely a disguise for
the systematic raiding of our pension
funds.

My legislation would put the brakes
on a dangerous course of action which
is being orchestrated by the Depart-
ment of Labor. Specifically, this legis-
lation would abolish the ETI Clearing-
house recently established by the De-
partment of Labor. This Clearinghouse
is designed to identify investments
that the administration deems socially
beneficial. The legislation would also
nullify Secretary Reich's 1994 Interpre-
tive Bulletin that encourages ETI's and
would in effect ensure that pension
managers do not select investments
which have a purpose other than serv-
ing the ‘“‘sole interest of the plan par-
ticipant.” In addition, this legislation
would instruct the Labor Department
to cease acting as a promoter of ETI's
and instead act as the enforcer of
ERISA's fiduciary standards. Finally,
this bill would deny funding to any
Government agency for the purpose of
operating an ETI database or list.

Last year, the American people sent
a loud and clear mandate for less
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spending, less taxes, and less govern-
ment. But this administration has de-
cided to ignore that mandate by trying
to increase spending on Government
programs. First they raised taxes to
pay for their programs and now they
seek to spend our retirees’ hard-earned
pension funds. This is wrong.

Mr. President, directing private pen-
sion funds to replace public funding of
Government programs is yet another
example in a long line of ‘‘spend now,
pay later” policies that the Federal
Government has adopted over the
years. Encouraging pension funds to
participate in risky investments de-
serves our strongest opposition. We
should not be compromising fiduciary
standards and the financial security of
our Nation’s retirees in order to meet
partisan, political goals.

I urge my colleagues to support this
important legislation.

By Mr. CHAFEE (for himself and
Mr. KERRY):

S. T76. A bill to reauthorize the At-
lantic Striped Bass Conservation Act
and the Anadromous Fish Conservation
Act, and for other purposes;, to the
Committee on Commerce, Science, and
Transportation.

STRIPED BASS ACT

Mr. CHAFEE. Mr. President, the leg-
islation that I introduce today reau-
thorizes a law that has been a great
success: The Atlantic Striped Bass
Conservation Act. This legislation will
allow the U.S. Fish and Wildlife Serv-
ice and the National Marine Fisheries
Service to continue their important re-
search and oversight role in support of
state efforts to conserve the Atlantic
striped bass fishery.

From Maine to North Carolina, the
striped bass has been an important spe-
cies for Atlantic coast fishermen for
centuries. And, the presence of the
striped bass fishery has provided sig-
nificant economic and cultural benefits
to the Atlantic Coastal States, and to
the Nation.

Striped bass—often called rockfish in
the Chesapeake Bay area—are anad-
romous fish. They spawn in freshwater
streams and migrate to estuarine or
marine waters. During their relatively
long lives—up to 29 years—stripers are
on the move. They migrate north dur-
ing the summer and south during the
winter. Consequently, striped bass pass
through the jurisdictions of several
States, and conservation efforts must
be well coordinated.

In 1979, I offered an amendment to
the Anadromous Fish Conservation Act
that directed the Fish and Wildlife
Service and the National Marine Fish-
eries Service to conduct an emergency
study of striped bass. Why was this
study necessary? Fishermen had sound-
ed the alarm that striped bass landings
had declined precipitously. The com-
mercial striped bass harvests dropped
from 15 million pounds in 1973 to 3.5
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million pounds in 1983. The Federal
study found that, although habitat
degradation played a role, overfishing
was the primary cause of the popu-
lation decline.

In order to prevent overfishing, re-
strictions on the striped bass harvest
were necessary in 14 jurisdictions. The
Atlantic Striped Bass Conservation Act
helped promote a coordinated approach
to management by requiring that the
States fully implement a striped bass
fishery management plan developed by
the Atlantic States Marine Fisheries
Commission. If a State is found to be
out of compliance with the Commis-
sion’s management plan, a Federal
moratorium on striped bass fishing is
to be imposed jointly by the Secretary
of the Interior and the Secretary of
Commerce. It is a testament to the ef-
ficacy of the Atlantic Striped Bass
Conservation Act and the cooperative
efforts of countless Federal and State
biologists and managers, and commer-
cial and recreational fishermen, that
the Federal sanction has only been ap-
plied once in the past 10 years.

What else has happened over the past
decade? The Atlantic striped bass popu-
lations have made a dramatic recovery.
All Atlantic striped bass populations
are recovering or improving. In the
Chesapeake Bay, the spawning ground
for 90 percent of the Atlantic striped
bass, the population has been declared
recovered. The Delaware stock is re-
covering. The Albemarle Sound/Roa-
noke River stock is improving. Accord-
ing to the U.S. Fish and Wildlife Serv-
ice, without the State-imposed mora-
toria and restrictions on harvest, fish-
ing mortality rates on the Chesapeake
Bay striped bass stock would have ex-
ceeded the level where the population
could be maintained. In other words,
without the State-Federal partnership
promoted through the Atlantic Striped
Bass Conservation Act, the striper
might have been fished to oblivion.

The striped bass have proven once
again that, given half a chance, nature
will rebound and overcome tremendous
setbacks. But, we must give it that
half a chance. Reauthorization of the
Atlantic Striped Bass Conservation Act
will allow the U.S. Fish and Wildlife
Service to continue its coastwise tag-
ging program, populations monitoring,
and other data collection efforts to
provide information that informs the
management decisions essential to
maintaining healthy populations of
striped bass. The oversight authority
shared by the Interior and Commerce
Departments regarding the manage-
ment of the striped bass fishery will
ensure that States move cautiously as
they reopen the harvest. I believe that
a continued Federal involvement is im-
portant at this crucial time—a time to
celebrate, and to monitor closely, the
recovery of the Atlantic striped bass.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.
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There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

5. 776

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Corigress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Striped Bass
Act of 1995".

SEC. 2. ATLANTIC STRIPED BASS CONSERVATION
ACT.

Section T(a) of the Atlantic Striped Bass
Conservation Act (Public Law 98-613; 16
U.8.C. 1851 note) is amended by striking
*“1986"" and all that follows through “1994"
and inserting ‘*1995 through 1998"".

SEC. 3. ANADROMOUS FISH CONSERVATION ACT.

Section 7(d) of the Anadromous Fish Con-
servation Act (16 U.S.C. 757g(d)) is amended
by striking **1991, 1992, 1993, and 1994" and in-
serting ‘1995 through 1998,

Mr. KERRY. Mr. President, today I
am pleased to join my friend from
Rhode Island, Senator CHAFEE, in in-
troducing the Atlantic Striped Bass
Act of 1995. This legislation reauthor-
izes the Atlantic Striped Bass Con-
servation Act and the Anadromous
Fish Conservation Act. Atlantic
striped bass is an important commer-
cial and game fish that ranges from
Maine to North Carolina. Its comeback
from overfishing and habitat destruc-
tion in the late 1980's is one of the
great success stories of fisheries man-
agement. One of the most critical con-
tributors to that recovery was the en-
actment of the Atlantic Striped Bass
Conservation Act in 1984.

The Striped Bass Act has provided
the incentive for implementing coordi-
nated and comprehensive management
of a wide-ranging species that migrates
throughout Atlantic coastal waters.
The affected States came together,
made the hard decisions, and enacted
the restrictions on fishing that were
necessary for the stocks to recover. Al-
though great sacrifices were required
during the rebuilding period, now sport
anglers and commercial fishermen are
seeing the benefits of effective manage-
ment. In Massachusetts, the commer-
cial quota has been increased substan-
tially, and bag limits for the rec-
reational fisherman have doubled.
These harvest increases are even more
heartening since the management pro-
gram for striped bass is still very con-
servative—only 25 percent of the avail-
able adult population may be taken
this year. This success proves that con-
servative fishery management can
work and provides a blueprint for other
fisheries that face difficult manage-
ment problems. I complement the Sen-
ator from Rhode Island for his leader-
ship on this legislation and I encourage
my colleagues to join with us in sup-
porting the extension of the Striped
Bass Act and the Anadromous Fish
Conservation Act.

By Mr. SIMON:
S. T77. A bill to amend the National

Labor Relations Act to provide equal
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time to labor organizations to present
information relating to labor organiza-
tions, and for other purposes; to the
Committee on Labor and Human Re-
sources.

8. T78. A bill to amend the National
Labor Relations Act to permit the se-
lection of an employee labor organiza-
tion through the signing of a labor or-
ganization membership card by a ma-
jority of employees and subsequent
election, and for other purposes; to the
Committee on Labor and Human Re-
sources.

8. 719 A bill to amend the National
Labor Relations Act to require the ar-
bitration of initial contract negotia-
tion disputes, and for other purposes;
to the Committee on Labor and Human
Resources.

S. 780. A bill to amend the National
Labor Relations Act to require Federal
contracts debarment for persons who
violate labor relations provisions, and
for other purposes; to the Committee
on Labor and Human Resources.

S. 781. A bill to amend the Occupa-
tional Safety and Health Act to require
Federal Contracts debarment for per-
sons who violate the act's provisions,
and for other purposes; to the Commit-
tee on Labor and Human Resources.

S. 782. A bill to amend the National
Labor Relations Act and the Labor
Management Relations Act, 1947, to
permit additional remedies in certain
unfair labor practice cases, and for
other purposes; to the Committee on
Labor and Human Resources.

S. 783. A bill to amend the National
Labor Relations Act to set a time limit
for labor rulings on discharge com-
plaints, and for other purposes; to the
Committee on Labor and Human Re-
sources.

S. 784. A bill to amend the National
Labor Relations Act to impose a pen-
alty for encouraging others to violate
the provisions of the National Labor
Relations Act, and for other purposes;
to the Committee on Labor and Human
Resources.

LABOR RELATIONS LEGISLATION

Mr. SIMON. Mr. President, today I
am introducing legislation that will
promote a more even playing field for
workers and employers. Conditions
have worsened for workers and their
families in recent years. It is time to
reexamine our labor laws and see if we
can't make them fairer for the average
working man and woman.

To improve working conditions and
enhance workplace productivity, we
must reject both the adversarial ap-
proach to worker-management rela-
tions and the oppressive, let’s-hold-
them-down attitude held by some in
management and government. Both of
these extreme approaches reduce pro-
ductivity by destroying workplace
comity. What we need to enhance our
productivity is a strong spirit of co-
operation in the workplace. And in
order to bring this about, we need
strong, vital labor unions.
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While unions have remained strong
in other industrialized nations over the
past two decades, they have been stead-
ily declining here in the United States.
Union membership has now fallen to
about 15 percent of the American
workforce, and to 10.9 percent of pri-
vate nonagricultural workers. In Can-
ada, by contrast, about 37 percent of
the workers belong to a union; in Ger-
many, about 39 percent; in Great Brit-
ain, 41 percent; and in Japan, about 24
percent. Of all the industrialized de-
mocracies, only South Korea ranks
below the United States in union mem-
bership.

Not coincidentally, as union member-
ship has declined, so has the average
manufacturing wage. As late as 1986,
the average hourly manufacturing
wage in the United States was higher
than that of any other nation. Today,
10 nations have average manufacturing
wages higher than ours.

This decline in American workers’
wages relative to those of workers in
other industrialized countries has been
accompanied by increased income dis-
parities within our country. A recent
study of worldwide wealth and income
trends by Prof. Edward Wolff of New
York University concludes that the
United States now has the widest
wealth and income disparities of any
advanced industrialized nation. The
wealthiest 1 percent of Americans now
own 40 percent of all the Nation's
wealth. By contrast, in England, a na-
tion which we tend to think of as much
more class-based than our own, the top
1 percent own only 18 percent of the
wealth—Iless than half the share of the
wealthieat 1 percent of Americans.

The distribution of income in the
United States is similarly skewed.
While the top 20 percent of house-
holds—those making $55,000 per year or
more—take home 56 percent of all
after-tax income paid to individuals,
the lowest-earning 20 percent of Ameri-
cans receive only 5.7 percent of all
after-tax individual income. Since 1979,
the 20 percent of families in the lowest
income brackets have seen their aver-
age real wages decline by 15 percent.
Those in the second 20 percent have
suffered a 7-percent decrease. In con-
trast, those in the top 20-percent in-
come bracket have enjoyed an 18-per-
cent increase.

To reverse these unfortunate trends,
we need to take steps to facilitate the
revival of organized American labor.

In addition to their importance in
fighting for a fair wage for American
workers, American labor unions have
played a vital role in enhancing work-
place safety and in supporting progres-
sive social legislation such as child
labor laws, minimum wage laws, and
Social Security. And there is no ques-
tion in my mind but that we would
have a much better health care deliv-
ery system in the United States if we
had as high a percentage of our work-
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ers organized as do Canada, Germany,
and many other nations.

The causes of the decline of unions in
America are numerous and complex.
Our large and persistent trade deficits
have certainly played a role in this de-
cline, as have our Federal budget defi-
cits. Part of the decline has also been
caused by past failures on the part of a
few unions to include women and mi-
norities in their membership.

But the principal cause of this de-
cline, in my view, has been a public
policy that has permitted and even en-
couraged some employers to actively
resist union organizing activities.

The legislation I am introducing
today seeks to reverse this trend by fa-
cilitating workers' efforts to organize
and bargain collectively for better
wages and working conditions, to re-
ceive prompt adjudication of their
grievances when problems arise, and to
enjoy better working conditions.

I am well aware that we face firm op-
position to these reforms. Steps taken
in recent months by the majority party
would drive down the wages of working
families, threaten workplace health
and safety, and further weaken labor
unions. Among the changes that have
been proposed in recent months are: re-
peal of the Davis-Bacon Act, which
would lower the wages of workers in
the construction industry; the weaken-
ing of workplace safety and health
laws; and a watering down of the time-
and-a-half provisions of the Fair Labor
Standards Act. Even proposals to help
those at the lowest rung of the income
ladder by raising the minimum wage,
after fifteen years of decline in its real
purchasing power, have been greeted
with scorn or indifference by many of
those in power.

Still, I believe that once we take a
serious look at the conditions of the
hardest working and most vulnerable
members of our society, the conclusion
will be unavoidable that we must do
more to ensure that their interests are
represented fairly and equitably.

Following are brief descriptions of
the eight bills I am introducing today;
and I ask unanimous consent that a
copy of each bill be printed in the
RECORD following my statement.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

8.7

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Labor Orga-
nizations Equal Presentation Time Act of
1995,

SEC. 2. EMPLOYER AND LABOR ORGANIZATIONS
PRESENTATIONS.

Section 8(c) of the National Labor Rela-
tions Act (29 U,S.C. 158) is amended—

(1) by inserting ‘'(1)" after the subsection
designation; and

(2) by adding at the end the following new
paragraphs:
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‘(2) If an employer or employer represent-
ative addresses the employees on the em-
ployer's premises or during work hours on is-
sues relating to representation by a labor or-
ganization, the employees shall be assured,
without loss of time or pay, an equal oppor-
tunity to obtain, in an eguivalent manner,
information concerning such issues from
such labor organization.

“(3) Subject to reasonable regulation by
the Board, labor organizations shall have—

*(A) access to areas in which employees
work;

‘(B) the right to use the employer's bul-
letin boards, mailboxes, and other commu-
nication media; and

“(C) the right to use the employer’s facili-
ties for the purpose of meetings with respect
to the exercise of the rights guaranteed by
this Act.”.

8. T8

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, |
SECTION 1. SHORT TITLE.

This Act may be citefl as the “‘Labor Rela-
tions Representative Amendment Act of
1996". . |
SEC. 2. RECOGNITION OF SELECTED LABOR REP-

RESENTATIVE.

Section 9 of the National Labor Relations
Act (29 U.S.C. 159) is amended by adding at
the end the following new subsection:

“(f)(1) Not later than 30 days after the re-
ceipt of signed union recognition cards,
which designate an entity as the employee’s
labor organization, from 60 percent of the
employees of the employer, the Board shall
direct an expedited election with respect to
the selection of the entity as the exclusive
collective bargaining representative of such
employees.

‘(2) The expedited election, as directed by
the Board, may not be delayed for any rea-
80N Or p 5

*(3) The Board shall promulgate regula-
tions that implement rules and procedures to
address any challenges with respect to the
designation or selection of an exclusive col-
lective bargaining representative under this
subsection.

*(4) The challenges described in paragraph
(3) may be brought only after the expedited
election described in paragraph (1).".

5.9

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Labor Rela-
tions First Contract Negotiations Act of
1995",

SEC. 2. INITIAL CONTRACT DISPUTES.

Section 8 of the National Labor Relations
Act (29 U.S.C. 158) is amended by adding at
the end the following new subsection:

““(h)(1) If, not later than 60 days after the
certification of a new representative of em-
ployees for the purpose of collective bargain-
ing, the employer of the employees and the
representative have not reached a collective
bargaining agreement with respect to the

terms and conditions of employment, the

employer and the representative shall joint-
1y select a mediator to mediate those issues
on which the employer and the representa-
tive cannot agree.

‘(2) If the employer and the representative
are unable to agree upon a mediator, either
party may request the Federal Mediation
and Conciliation Bervice to select a mediator
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and the Federal Mediation and Conciliation
Service shall upon the request select a per-
son to serve as mediator.

*(8) If, not later than 30 days after the date
of the selection of a mediator under para-
graph (1) or (2), the employer and the rep-
resentative have not reached an agreement,
the employer or the representative may
transfer the matters remaining in con-
troversy to the Federal Mediation and Con-
ciliation Service for binding arbitration.”.

S. 780

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Federal Con-
tggwr Labor Relations Enforcement Act of
1995"".

SEC. 2. DEBARMENT.

The National Labor Relations Act (29
U.8.C. 151 et seq.) is amended by adding at
the end the following new section:

“‘FEDERAL CONTRACTS DEBARMENT

“‘SEC. 20. (a) Any person or entity that,
with a clear pattern and practice, violates
the provisions of this Act shall be ineligible
for all Federal contracts for a period of 3

years.

*(b) The Secretary of Labor shall promul-
gate regulations regarding debarment provi-
sions and procedures. The regulations shall
require that Federal contracting agencies
shall refrain from entering into further con-
tracts, or extensions or other modifications
of existing contracts, with any person or en-
tity described in subsection (A) during the 3-
year period immediately following a deter-
mination by the Secretary of Labor that the
person or entity is in violation (as described
in subsection (a)) of this Act.

‘"(¢) A debarment may be removed, or the
period of debarment may be reduced, by the
Secretary of Labor upon the submission of
an application to the Secretary of Labor
that is supported by documentary evidence
and that sets forth appropriate reasons for
the granting of the debarment removal or re-
duction, including reasons such as compli-
ance with the final orders that are found to
have been willfully violated, a bona [ide
change of ownership or management, or a
fraud or misrepresentation of the charging
party.''.

8. 781

Be it enacted by the Senate and House of
Representatives of the United States of America
in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Federal Con-
tractor Safety and Health Enforcement Act
of 1995"".

SEC. 2. DEBARMENT.

The Occupational Safety and Health Act
(29 U.8.C. 651 et seq.) is amended—

(1) by redesignating sections 33 and 34, as
sections 34 and 35, respectively;

(2) by inserting after section 32 the follow-
ing new section:

“FEDERAL CONTRACTS DEBARMENT

“Sec. 33. (a) Any person or entity that,
with a clear pattern and practice, violates
the provisions of this Act shall be ineligible
for all Federal contracts for a period of 3
years.

“(b) The Secretary shall promulgate regu-
lations regarding debarment provisions and
procedures. The regulations shall require
that Federal contracting agencies shall re-
frain from entering into further contracts, or
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extensions or modifications of existing con-
tracts, with any ion or entity described
in subsection (a) .o iug the 3-year period im-
mediately following a determination by the
Secretary that the person or entity is in vio-
lation (as described in subsection (a)) of this

Act.

“(c) A debarment may be removed, or the
period of debarment may be reduced, by the
Secretary upon the submission of an applica-
tion to the Secretary that is supported by
documentary evidence and that sets forth
Appropriate reasons for the granting of the
debarment removal or reduction, including
‘reasons such as compliance with the final or-
ders that are found to have been willfully
violated, a bona fide change of ownership or
management, or a fraud or misrepresenta-
tion of the charging party.".

S. 82

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1, SHORT TITLE.

This Act may be cited as the "‘Labor Rela-
tions Remedies Act of 1995".

SEC. 2. BOARD REMEDIES.

Section 10(c) of the National Labor Rela-
tions Act (29 U.S.C. 160(c)) is amended by in-
serting after the fourth sentence the follow-
ing new sentence: "‘If the Board finds that an
employee was discharged as a result of an
unfair labor practice, the Board in such
order shall (1) award back pay in an amount
equal to three times the employee's wage
rate at the time of the unfair labor practice
and (2) notify such employee of such employ-
ee's right to sue for punitive damages and
damages with respect to a wrongful dis-
charge under section 303 of the Labor Man-
agement Relations Act, 1947 (290 U.8.C. 187),
as amended by the Labor Relations Remedies
Act of 1995.",

S8EC. 3. COURT REMEDIES.

Section 303 of the Labor Management Rela-
tions Act, 1947 (29 U.S.C. 187), is amended by
adding at the end the following new sub-
sections:

“(e) It shall be unlawful, for purposes of
this section, for any employer to discharge
an employee for exercising rights protected
under the National Labor Relations Act (29
U.8.C. 158).

*({d) An employee whose discharge is deter-
mined by the National Labor Relations
Board under section 10(c) of the National
Labor Relations Act (29 U.S.C. 160(c)) to be
as a result of an unfair labor practice under
section 8 of such Act may file a civil action
in any district court of the United States,
without respect to the amount in con-
troversy, to recover punitive damages or if
actionable, in any State court to recover

damages based on a wrongful discharge."'.

S. 783

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “National
Labor Relations Board Ruling Time Limit
Act of 1995".

SEC. 2. BOARD RULING.

Section 10(b) of the National Labor Rela-
tions Act (29 U.S.C. 160(b)) is amended by in-
serting after the second sentence the follow-
ing new sentence: "'In the case of an unfair
labor charge filed with the Board that in-
volves the discharge of an employee, the
Board shall rule on such charge within 30
days of the receipt of such charge by the
Board.”.
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S. 784

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘'‘National
Labor Relations Penalty Act of 1995".

SEC. 2. PENALTIES.

The National Labor Relations Act (29
U.8.C. 151 et seq.) is amended by adding at
the end the following new section:

*PENALTY

“SEc. 20. (a) It shall be unlawful for any
person including a consulting firm or legal
firm to encourage an employer or labor orga-
nization to violate the provisions of this Act.

‘'(b) If a person described in subsection (a)
violates the provisions of such subsection,
the person shall be fined by the Secretary
not more than $10,000.".

BILL SUMMARIES

The “Labor Organizations Equal Presen-
tation Time Act of 1995" will counteract the
unfair advantage employers enjoy in using
company time and resources to discourage
union organizing by giving labor organiza-
tions equal time to present their side of the
story.

This Act provides that if an employer ad-
dresses employees on issues relating to rep-
resentation by a labor organization, the em-
ployees shall then have an equal opportunity
to obtain, without loss of time or pay, infor-
mation concerning such issues from the
labor organization. The Act also promotes
fair access to company work areas, bulletin
boards, mailboxes, and other facilities, to fa-
cilitate the free flow of information to em-
ployees.

The ‘“Labor Relations Representative
Amendment Act of 1995 is designed to
streamline the union election and certifi-
cation process by eliminating undue admin-
istrative delays at the Federal level.

At present, the union election and certifi-
cation process can be very time-consuming.
In many instances, employees have had to
walit for years for this process to he com-
pleted. My bill provides that once the NLRB
receives union recognition cards from 60 per-
cent of the employees of a given firm, the
Board shall have 30 days to determine wheth-
er the labor organization shall be recognized
as the bargaining representative of employ-
ees.
In the United States, approximately one-
third of unions never get a first collective
bargaining agreement once they have been
certificated. To address this problem, I am
introducing the “Labor Relations First Con-
tract Negotiations Act of 1995, a bill which
will require the arbitration of initial con-
tract negotiation disputes.

Under this Act, if an employer and a newly
elected representative have not reached a
collective bargaining agreement within 60
days of the representative’s certification, the
employer and the representative shall joint-
1y select a mediator to help them reach an
agreement. If they cannot agree on a medi-
ator, one will be appointed for them by the
Federal Medication and Conciliation Service.
In the even that the parties do not reach an
agreement in 30 days, the remaining issues
may be transferred to the Federal Medica-
tion and Conciliation Service for binding ar-
bitration.

The Federal government can do more to
sanction firms that demonstrate a pattern
and practice of National Labor Relations Act
violations. By debarring such firms from
Federal contracts, the ‘‘Federal Contractor
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Labor Relations Enforcement Act of 1995
will encourage higher levels of compliance
with the law.

Under the Act, firms that are determined
by the Secretary of Labor to have shown a
clear pattern the practice of NLRA viola-
tions will be debarred from receiving con-
tracts, extensions of contracts, or modifica-
tions of existing contracts with agencies of
the Federal government for a period of three

years.

Similarly, the ‘‘Federal Contractor Safety
and Health Enforcement Act of 1995" directs
the Secretary of Labor to withhold Federal
contracts in cases where firms show a clear
pattern and practice of Occupational Safety
and Health Act violations. This Act will help
to ensure that employees who repeatedly dis-
regard the safety and health of their workers
will face consequences for their failure to
abide by the law.

The “Labor Relations Remedies Act of
1995" protects workers by making it unlaw-
ful for an employer to discharge an employee
for exercising rights protected under the Na-
tional Labor Relations Act. The Act also di-
rects the National Labor Relations Board to
award additional damages in the event that
it finds that an employee has of his right to
sue for punitive damages and damages under
any other state or Federal law.

The “National Labor Relations Board rul-
ing Time Limit Act of 1995’ will require that
employees receive a prompt ruling on claims
of wrongful discharge. The Act provides that
the National Labor Relations Board shall
rule on wrongful discharge complaints with-
in thirty days of receiving them.

I am also introducing legislation today
that will address the problem of law firms
and consulting firms that stray over the line
into counseling their clients to implement
illegal policies or practices. Under the ‘‘Na-
tional Labor Relations Penalty Act' persons
or firms who encourage an employer or a
labor organization to violate the National
Labor Relations Act will be subject to a fine
of up to $10,000.

By Mr. PACKWOOD:

8. T85. A bill to require the trustees
of the Medicare trust funds to report
recommendations on resolving pro-
jected financial imbalance in Medicare
trust funds; to the Committee on Fi-
nance.

MEDICARE LEGISLATION

Mr. PACKWOOD. Mr. President, the
1995 annual reports of the trustees on
the status of the two Medicare trust
funds, released on April 3, 1995, raise
serious concerns about future financial
viability of the Medicare Program.

The trustees conclude that the Fed-
eral hospital insurance trust fund—
called Medicare part A:

First, has taken in less in Medicare
payroll taxes than it has paid out in
Medicare benefits every year since 1992;

Second, starts having to liquidate as-
sets next year, 1996; and

Third, will run out of money by the
year 2002.

The status of the supplemental medi-
cal insurance trust fund—called Medi-
care part B—is not much better. The
trustees ‘‘note with great concern the
past and projected rapid growth in the
cost of the program."

Four Cabinet members of this admin-
istration are trustees of the Medicare
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trust funds—the Secretary of the
Treasury, the Secretary of Labor, the
Secretary of Health and Human Serv-
ices, and the Commissioner of the So-
cial Security Administration. These
Cabinet members all signed the 1995
trustee report, agreeing with the con-
clusions that the Medicare trust fund
is in serious financial trouble.

But this administration refuses to
become engaged in proposing any solu-
tions. Repeatedly, the President and
his Cabinet members have said they
are waiting for the Republicans’ budget
resolution before they offer any sugges-
tions to save Medicare.

In my memory, this is the first time
an administration has so completely
refused to be a part of the budget proc-
ess. The administration claims to have
done its part because it submitted its
1996 budget to the Congress. However,
the President's 1996 budget leaves Med-
icare virtually untouched. Medicare
proposals in that budget do not even do
enough to delay Medicare insolvency
for 1 year.

The financial problems of the Medi-
care Program are real. They exist re-
gardless of whether or not there is a
budget resolution, or the content of a
budget resolution. We simply cannot
avoid addressing this issue, and the
sooner the better.

Today, I am introducing a bill requir-
ing the trustees of the Medicare trust
funds to report back to Congress by
June 30, 1995, with their recommenda-
tions for the specific program legisla-
tion to deal with Medicare’s financial
condition that they call for in their
1995 annual reports on the Medicare
trust funds. This is an urgent respon-
sibility of this administration and they
must come forward with initiatives so
that we can preserve the Medicare Pro-
gram, not only for future generations,
but for our current senior population.

I ask unanimous consent that the bill
be printed in the CONGRESSIONAL
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD as
follows:

S. 785

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. TRUSTEES' CONCLUSIONS REGARD-
ING FINANCIAL STATUS OF MEDI-
CARE TRUST FUNDS.

(A) HI TrRuUST FUND.—The 19585 annual re-
port of the Board of Trustees of the Federal
Hospital Insurance Trust Fund, submitted on
April 3, 1995, contains the following conclu-
sions respecting the financial status of such
Trust Fund:

(1) Under the Trustees’ intermediate as-
sumptions, the present financing schedule
for the hospital insurance program is suffi-
cient to ensure the payment of benefits only
over the next 7 years.

(2) Under present law, hospital insurance
program costs are expected to far exceed rev-
enues over the T75-year long-range period
under any reasonable set of assumptions.

(3) As a result, the hospital insurance pro-
gram is severely out of financial balance and
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the Trustees believe that the Congress must
take timely action to establish long-term fi-
nancial stability for the program.

(b) SMI TrRusT FUND.—The 1995 annual re-
port of the Board of Trustees of the Federal
Supplementary Medical Insurance Trust
Fund, submitted on April 3, 1995, contains
the following conclusions respecting the fi-
nancial status of such Trust Fund:

(1) Although the supplementary medical
insurance program is currently actuarially
sound, the Trustees note with great concern
the past and projected rapid growth in the
cost of the program.

(2) In spite of the evidence of somewhat
slower growth rates in the recent past, over-
all, the past growth rates have been rapid,
and the future growth rates are projected to
increase above those of the recent past.

(3) Growth rates have been so rapid that
outlays of the program have increased 53 per-
cent in aggregate and 40 percent per enrollee
in the last 5 years.

(4) For the same time period, the program
grew 19 percent faster than the economy de-
spite recent efforts to control the costs of
the program.

SEC. 2. RECOMMENDATIONS ON RESOLVING PRO-
JECTED FINANCIAL IMBALANCE IN
MEDICARE TRUST FUNDS.

(a) REPORT.—Not later than June 30, 1995,
the Board of Trustees of the Federal Hospital
Insurance Trust Fund and the Board of
Trustees of the Federal Supplementary Med-
ical Insurance Trust Fund shall submit to
the Congress recommendations for specific
program legislation designed solely—

(1) to control medicare hospital insurance
program costs and to address the projected
financial imbalance in the Federal Hospital
Insurance Trust Fund in both the short-
range and long-range; and

(2) to more effectively control medicare
supplementary medical insurance costs.

(b) USE OF INTERMEDIATE ASSUMPTIONS.—
The Boards of Trustees shall use the inter-
mediate assumptions described in the 1995
annual reports of such Boards in making rec-
ommendations under subsection (a).

ADDITIONAL COSPONSORS

5.16
At the request of Mr. ROCKEFELLER,
his name was added as a cosponsor of
S. 16, a bill to establish a commission
to review the dispute settlement re-
ports of the World Trade Organization,
and for other purposes.
5. 256
At the request of Mr. DOLE, the name
of the Senator from California [Mrs.
FEINSTEIN] was added as a cosponsor of
S. 256, a bill to amend title 10, United
States Code, to establish procedures for
determining the status of certain miss-
ing members of the Armed Forces and
certain civilians, and for other pur-
poses.
8. 34
At the request of Mr. BREAUX, the
name of the Senator from Mississippi
[Mr. LoTT] was added as a cosponsor of
S. 354, a bill to amend the Internal
Revenue Code of 1986 to provide tax in-
centives to encourage the preservation
of low-income housing.
5. 469
At the request of Mr. GREGG, the
name of the Senator from North Caro-
lina [Mr. FAIRCLOTH] was added as a co-
sponsor of S. 469, a bill to eliminate the
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National Education Standards and Im-
provement Council and opportunity-to-
learn standards.
8. 47
At the request of Mr. BIDEN, the
names of the Senator from Hawaii [Mr.
AKAKA] and the Senator from Nevada
[Mr. BRYAN] were added as cosponsors
of S. 471, a bill to provide for the pay-
ment to States of plot allowances for
certain veterans eligible for burial in a
national cemetery who are buried in
cemeteries of such States.
5. 495
At the request of Mrs. KASSEBAUM,
the names of the Senator from Utah
[Mr. BENNETT], the Senator from South
Dakota [Mr. PRESSLER], and the Sen-
ator from Indiana [Mr. LUGAR] were
added as cosponsors of S. 495, a bill to
amend the Higher Education Act of
1965 to stabilize the student loan pro-
grams, improve congressional over-
sight, and for other purposes.
8. 508
At the request of Mr. MURKOWSKI, the
name of the Senator from Mississippi
[Mr. LoTT] was added as a cosponsor of
S. 508, a bill to amend the Internal
Revenue Code of 1986 to modify certain
provisions relating to the treatment of
forestry activities.
B. 615
At the request of Mr. AKAKA, the
name of the Senator from North Da-
kota [Mr. DORGAN] was added as a co-
sponsor of S. 615, a bill to amend title
38, United States Code, to require the
Secretary of Veterans Affairs to fur-
nish outpatient medical services for
any disability of a former prisoner of
War.
5. 6841
At the request of Mr. KENNEDY, the
name of the Senator from Delaware
[Mr. BIDEN] was added as a cosponsor of
S. 641, a bill to reauthorize the Ryan
White CARE Act of 1990, and for other
purposes.
5. 614
At the request of Mr. EXON, the name
of the Senator from New Jersey [Mr.
LAUTENBERG] was added as a cosponsor
of 8. 674, a bill entitled the “Rail In-
vestment Act of 1995".
8. 738
At the request of Mr. THOMAS, the
name of the Senator from Virginia [Mr.
WARNER] was added as a cosponsor of S.
738, a bill to amend the Helium Act to
prohibit the Bureau of Mines from re-
fining helium and selling refined he-
lium, to dispose of the United States
helium reserve, and for other purposes.
5. 748
At the request of Mr. AKAKA, the
name of the Senator from North Da-
kota [Mr. DORGAN] was added as a co-
sponsor of S. 749, a bill to amend title
38, United States Code, to revise the
authority relating to the Center for
Women Veterans of the Department of
Veterans Affairs, and for other pur-
poses.
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SENATE CONCURRENT RESOLUTION 9
At the request of Mr. MURKOWSKI, the
name of the Senator from Oklahoma
[Mr. NICKLES] was added as a cosponsor
of Senate Concurrent Resolution 9, a
concurrent resolution expressing the
sense of the Congress regarding a pri-
vate visit by President Lee Teng-hui of
the Republic of China on Taiwan to the
United States.
SENATE RESOLUTION 83
At the request of Mr. FEINGOLD, the
name of the Senator from Illinois [Ms.
MOSELEY-BRAUN] was added as a co-
sponsor of Senate Resolution 83, a reso-
lution expressing the sense of the Sen-
ate regarding tax cuts during the 104th
Congress.
SENATE RESOLUTION 97
At the request of Mr. THOMAS, the
names of the Senator from Delaware
[Mr. RoTH] and the Senator from Ha-
waii [Mr. INOUYE] were added as co-
sponsors of Senate Resolution 97, a res-
olution expressing the sense of the Sen-
ate with respect to peace and stability
in the South China Sea.
SENATE RESOLUTION 103
At the request of Mr. DOMENICI, the
name of the Senator from Rhode Island
[Mr. PELL] was added as a cosponsor of
Senate Resolution 103, a resolution to
proclaim the week of October 15
through October 21, 1995, as National
Character Counts Week, and for other
purposes.
AMENDMENT NO. T09
At the request of Mr. GORTON the
name of the Senator from Indiana [Mr.
CoAaTs] was added as a cosponsor of
amendment No. 709 proposed to H.R.
956, a bill to establish legal standards
and procedures for product liability
litigation, and for other purposes.

SENATE RESOLUTION 117—RELAT-
ING TO DEDUCTIONS FOR HOME
MORTGAGES

Mr. ROTH (for himself, Mr. D’AMATO,
and Mr. KEMPTHORNE) submitted the
following resolution; which was re-
ferred to the Committee on Finance:

S. Res. 117

Whereas homeownership is an important
factor in promoting economic security and
stability for American families;

Whereas homeownership is a fundamental
American ideal, which promotes social and
economic benefits beyond the benefits that
accrue to the occupant of the home;

Whereas homeownership promotes and sta-
bilizes neighborhoods and communities;

Whereas it is proper that the policy of the
Federal Government is and should continue
to be to encourage homeownership;

Whereas the increase in the cost of housing
over the last 10 years has been greater than
the increase in family income;

Whereas for the first time in 50 years, the
percentage of people in the United States
owning their own homes has declined;

Whereas the percentage of people in the
United States between the ages of 25 and 29
who own their own homes has declined from
43 percent in 1976 to 38 percent today;
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Whereas the current Federal income tax
deduction for interest paid on debt secured
by first homes located in the United States
has been a valuable cornerstone of this Na-
tion's housing policy for most this century
and may well be the most important compo-
nent of housing-related tax policy in Amer-
ica today;

Whereas the current Federal income tax
deduction for interest paid on debt secured
by second homes located in the United
States is of crucial importance to the econo-
mies of many communities; and

Whereas the Federal income tax deduction
for interest paid on debt secured by a first or
second home has been limited twice in the
last 6 years, and was further eroded as a re-
sult of the Omnibus Budget Reconciliation
Act of 1990: Now, therefore, be it

Resolved, That it is the sense of the Senate
that the current Federal income tax deduc-
tion for interest paid on debt secured by a
first or second home located in the United
States should not be further restricted.

Mr. ROTH. Mr. President, of the
challenges confronting America
today—challenges that must be ad-
dressed by this Congress—the security
of the American family is paramount.
Much has been written and spoken
about the welfare of family life, about
the need to keep the family unit strong
in our effort to secure a bright and pro-
ductive American future.

One of the significant resources our
families have is home ownership. In-
deed, this resource is of such value that
home ownership is considered the icon
of the American dream. It lends to eco-
nomic, physical, and emotional secu-
rity. It keeps our neighborhoods strong
and contributes to a necessary sense of
community. It gives families not only
a stake in the future, but a means to
improve the future. Home equity and
ownership often become the means by
which we send our children to college,
finance small businesses, or prepare for
retirement.

It’s clear that the benefits of home
ownership go far beyond the family;
they contribute to society as a whole.
For example, the property tax base is
often the foundation for public edu-
cation. And as a Nation we have been
richly rewarded by the Government
policies that have encouraged people to
realize the American dream.

What concerns me today, Mr. Presi-
dent, is that a full 60 percent of Ameri-
cans can no longer afford a median-
priced home. It concerns me that the
increase in the cost of housing over the
last 10 years has been greater than the
increase in family income. And it con-
cerns me that for the first time in 50
years, the percentage of people in the
United States owning their own homes
has declined.

When trends like these threaten the
American Dream, and these trends are
being felt, Mr. President, I was trou-
bled by a Gallup-CBS polls taken re-
cently that showed that 8 out of every
10 Americans believe it will be harder
for the next generation to achieve the
American Dream—8 out of every 10.
When these trends threaten the Amer-
ican Dream of home ownership, we
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must be clear in our policies here in
Washington, that we will continue to
work to promote an environment of se-
curity and opportunity.

Mr. D’AMATO. Mr. President, I am
pleased to join my distinguished col-
league from Delaware, Senator ROTH,
in submitting a resolution to prevent
further restriction of the Federal in-
come tax deduction for home mortgage
interest. To further limit or eliminate
the deductibility of mortgage interest
for homeowners—the majority of which
are middle-income Americans—would
be to restrict their ability to buy into
the American dream.

It is no secret that homeownership is
a fundamental American ideal. Cutting
or wiping out this deduction, which has
been available to Americans since 1913,
will simply put the possibility of home-
ownership out of reach for many Amer-
icans. The mortgage interest deduction
is one of a number of tax benefits that
serves a good social purpose. It is not
an unintended loophole but, rather, a
provision created to foster investment
by the private sector. The home mort-
gage interest deduction has served as
one of the cornerstones of our national
housing policy, making us one of the
best housed countries in the world and
creating safe and secure neighbor-
hoods.

Further restrictions could also have
a disastrous effect on the American
housing industry, especially if interest
rates continue to rise. People simply
will not be able to buy homes, which
would have a devastating impact on
the economy, particularly the banking,
lending and construction industries.
Higher unemployment rates would re-
sult and local governments would suf-
fer, as shrinking homeownership
would, in turn, mean a dwindling tax
base.

Mr. President, the National Associa-
tion of Home Builders estimates that
eliminating the home mortgage inter-
est deduction would reduce the value of
an average American home by about 20
percent. For all intents and purposes
this would have the effect of a heavy
tax increase. For the sake of the econ-
omy and middle-income Americans we
cannot erode the American dream:
homeownership.

SENATE RESOLUTION 118—CON-
CERNING UNITED STATES-JAPAN
TRADE RELATIONS

Mr. BYRD (for himself, Mr. DOLE, Mr.
DASCHLE, Mr. BAucus, Mr. REID, Mr.
ASHCROFT, Mr. WARNER, Mr. LEVIN, Mr.
HOLLINGS, Mr. PRESSLER, Mr. DORGAN,
Mr, SARBANES, Mr. SPECTER, Mr.
BROWN, and Mr. D'AMATO) submitted
the following resolution; which was
considered and agreed to:

S. Res. 118

Whereas, the United States and Japan have
a long and important relationship which
serves as an anchor of peace and stability in
the Pacific region;
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Whereas, tension exists in an otherwise
normal and friendly relationship between the
United States and Japan because of persist-
ent and large trade deficits which are the re-
sult of practices and regulations which have
substantially blocked legitimate access of
American automotive products to the Japa-
nese market;

Whereas, the current account trade deficit
with Japan in 1994 reached an historic high
level of $66 billion, of which $37 billion, or 56
percent, is attributed to imbalances in auto-
motive sector, and of which $12.8 billion is
attributable to auto parts flows;

Whereas, in July, 1993, the Administration
reached a broad accord with the Government
of Japan, which established automotive
trade as one of 5 priority areas for negotia-
tions, to seek market-opening arrangements
based on objective criteria and which would
result in objective progress;

Whereas, a healthy American automobile
industry is of central importance to the
American economy, and to the capability of
the United States to fulfill its commitments
to remain as an engaged, deployed, Pacific
power;

Whereas, after 18 months of negotiations
with the Japanese, beginning in September
1993, the U.S. Trade Representative con-
cluded that no progress had been achieved,
leaving the auto parts market in Japan “‘vir-
tually closed';

Whereas, in October, 1994, the United
States initiated an investigation under Sec-
tion 301 of the Trade Act of 1974 into the Jap-
anese auto parts market, which could result
in the imposition of trade sanctions on a va-
riety of Japanese imports into the United
States unless measurable progress is made in
penetrating the Japanese auto parts market;

Whereas, the latest round of U.S.-Japan
negotiations on automotive trade, in Whis-
tler, Canada, collapsed in failure on May 5,
1995, and the U.S. Trade Representative, Am-
bassador Kantor, stated the ‘‘government of
Japan has refused to address our most fun-
damental concerns in all areas' of auto-
motive trade, and that ‘‘discrimination
against foreign manufacturers of autos and
auto parts continues.”

Whereas, President Clinton stated, on May
5, 1995, that the U.S. is “‘committed to taking
strong action" regarding Japanese imports
into the U.S. if no agreement is reached.

Now, therefore, be it

Resolved, That it is the Sense of the Senate
that—

(1) The Senate regrets that negotiations
between the United States and Japan for
sharp reductions in the trade imbalances in
automotive sales and parts, through elimi-
nation of restrictive Japanese market-clos-
ing practices and regulations, have col-
lapsed;

(2) If negotiations under Section 301 of the
Trade Act of 1974 fail to open the Japanese
auto parts market, the United States Senate
strongly supports the decision by the Presi-
dent to impose sanctions on Japanese prod-
ucts in accordance with Section 301.

SENATE RESOLUTION 119—AU-
THORIZING REPRESENTATION BY
LEGAL COUNSEL
Mr. GORTON (for Mr. DOLE, for him-

self and Mr. DASCHLE) submitted the

following resolution; which was consid-
ered and agreed to:
S. REs. 119

Whereas, in the case of United States v.
George C. Matthews, Case No. 95-CR~11, pend-
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ing in the United States District Court for
the Eastern District of Wisconsin, a sub-
poena for testimony has been issued to Darin
Schroeder, an employee of the Senate on the
staff of Senator Feingold;

Whereas, by the privileges of the Senate of
the United States and Rule XI of the Stand-
ing Rules of the Senate, no evidence under
the control or in the possession of the Senate
may, by the judicial process, be taken from
such control or possession but by permission
of the Senate;

Whereas, when it appears that evidence
under the control or in the possession of the
Senate may promote the administration of
justice, the Senate will take such action as
will promote the ends of justice consistently
with the privileges of the Senate;

Whereas, pursuant to sections T03(a) and
T04(a)(2) of the Ethics in Government Act of
1978, 2 U.5.C. §§288b(a) and 288c(a)(2) (1994),
the Senate may direct its counsel to rep-
resent committees, Members, officers and
employees of the Senate with respect to sub-
poenas or orders issued to them in their offi-
cial capacity: Now, therefore, be it

Resolved, That Darin Schroeder and any
other employees in Senator Feingold's office
from whom testimony may be necessary are
authorized to testify and to produce records
in the case of United States v. George C. Mat-
thews, except concerning matters for which a
privilege should be asserted.

SEC. 2. That the Senate Legal Counsel is
directed to represent Darin Schroeder and
any other employee in connection with the
testimony authorized under section 1.

AMENDMENTS SUBMITTED

COMMONSENSE PRODUCT
LIABILITY REFORM ACT

BYRD (AND OTHERS) AMENDMENT
NO. 730

(Ordered to lie on the table.)

Mr. BYRD (for himself, Mr. DOLE, Mr.
Baucus, Mr. REID, Mr. LEVIN, Mr.
ASHCROFT, and Mr. WARNER) submitted
an amendment intended to be proposed
by them to amendment No. 690, pro-
posed by Mr. COVERDELL to amendment
No. 596, proposed by Mr. GORTON to the
bill (H.R. 956) to establish legal stand-
ards and procedures for product liabil-
ity litigation, and for other purposes;
as follows:

At the appropriate place, insert

Inasmuch as, the United States and Japan
have a long and important relationship
which serves as an anchor of peace and sta-
bility in the Pacific region;

Inasmuch as, tension exists in an other-
wise normal and friendly relationship be-
tween the United States and Japan because
of persistent and large trade deficits which
are the result of practices and regulations
which have substantially blocked legitimate
access of American products to the Japanese
market;

Inasmuch as, the current account trade
deficit with Japan in 1994 reached an historic
high level of $66 billion, of which $37 billion,
or 56 percent, is attributed to imbalances in
automotive sector, and of which $12.8 billion
is attributable to auto parts flows;

Inasmuch as, in July 1993, the Administra-
tion reached a broad accord with the Govern-
ment of Japan, which established auto-
motive trade regulations as one of 5 priority
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areas of negotiations, to seek market-open-
ing arrangements based on objective criteria
and which would result in objective progress;

Inasmuch as, a healthy American auto-
mobile industry is of central importance to
the American economy, and to the capability
of the United States to fulfill is commit-
ments to remain as an engaged, deployed,
Pacific power;

Inasmuch as, after 18 months of negotia-
tions with the Japanese, beginning in Sep-
tember, 1993, the U.S, Trade Representatives
concluded that no progress has been
achieved, leaving the auto parts market in
Japan ‘‘virtually closed;”

Inasmuch as, in October, 1994, the United
States initiated an investigation under Sec-
tion 301 of the Trade Act of 1974 into the Jap-
anese auto parts market, which could result
in the imposition of trade sanctions on a va-
riety of Japanese imports into the United
States unless measurable progress is made in
penetrating the Japanese auto parts market;

Inasmuch as, the latest round of U.S.-
Japan negotiations on automotive trade, in
Whistler, Canada, collapsed in failure on
May 5, 1995, and the U.S. Trade Representa-
tive, Ambassador Kantor stated the ‘‘govern-
ment of Japan has refused to address our
most fundamental concerns in all areas’ of
automotive trade, and that “discrimination
against foreign manufacturers of autos and
auto parts continues;"

Inasmuch as, President Clinton stated, on
May 5, 1995, that the U.S, is ‘‘committed to
taking strong action' regarding Japanese
imports into the U.S. if no agreement is
reached: Now, therefore, be it

Declared, That it is the Sense of the Senate
that—

(1) The Senate regrets that negotiations
between the United States and Japan for
sharp reductions in the trade imbalances in
automotive sales and parts, through elimi-
nation of restrictive Japanese market-clos-
ing practices and regulations, have col-

Faed'l‘he Senate therefore strongly supports
the decision by the President to impose
trade sanctions on Japanese products in ac-
cordance with Section 301 of the Trade Act of
1974 unless an acceptable accord with Japan
is reached in the interim that renders such
action unnecessary.

HOLLINGS AMENDMENTS NOS. 731-
745

(Ordered to lie on the table.)

Mr. HOLLINGS submitted 15 amend-
ments intended to be proposed by him
to amendment No. 690, proposed by Mr.
COVERDELL to amendment No. 596, pro-
posed by Mr. GORTON, to the bill, H.R.
956, supra; as follows:

AMENDMENT NoO. 731

At the appropriate place, insert the follow-
ing:

SEC. . TRULY UNIFORM STANDARDS FOR ALL
STATES.

(a) PUNITIVE DAMAGES.—Notwithstanding
any other provision of this Act or any limi-
tation under State law, punitive damages
may be awarded to a claimant in a product
liability action subject to this title. The
amount of punitive damages that may be
awarded may not exceed 2 times the sum of—

(1) the amount awarded to the claimant for
the economic loss on which the claim is
based; and

(2) the amount awarded to the claimant for
noneconomic loss.

(b) STATUTE OF REPOSE.—Notwithstanding
any other provision of this Act, no product
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liability action subject to this title concern-
ing a product that is a durable good alleged
to have caused harm (other than toxic harm)
may be filed more than 20 years after the
time of delivery of the product. This sub-
section supersedes any State law that re-
quires a product liability action to be filed
during a period of time shorter than 20 years
after the time of delivery.

AMENDMENT No. 732

At the appropriate place, insert the follow-
ing:

SEC. . NO PREEMPTION OF RECENT TORT RE-
FORM LAWS.

Notwithstanding any other provision of
this Act to the contrary, nothing in this Act
preempts any provision of State law—

(1) if the legislature of that State consid-
ered a legislative proposal dealing with that
provision in connection with reforming the
tort laws of that State during the period be-
ginning on January 1, 1980, and ending on the
date of enactment of this Act, without re-
gard to whether such proposal was adopted,
modified and adopted, or rejected; or

(2) adopted after the date of enactment of
this Act.

AMENDMENT NoO. 733
At the appropriate place, insert the follow-
ing:

SEC. . TRULY UNIFORM STANDARDS FOR ALL
STATES.

(a) PUNITIVE DAMAGES.—Notwithstanding
any other provision of this Act or any limi-
tation under State law, punitive damages
may be awarded to a claimant in a product
liability action subject to this title. The
amount of punitive damages that may be
awarded may not exceed the greater of—

(1) an amount equal to 3 times the amount
awarded to the claimant for the economic
loss on which the claim is based, or

(2) $250,000.

(b) STATUTE OF REPOSE.—Notwithstanding
any other provision of this Act, no product
liability action subject to this title concern-
ing a product that is a durable good alleged
to have caused harm (other than toxic harm)
may be filed more than 20 years after the
time of delivery of the product. This sub-
section supersedes any State law that re-
quires a product liability action to be filed
during a period of time shorter than 20 years
after the time of delivery.

AMENDMENT NoO. 734

At the appropriate place, insert the follow-
ing: ’
SEC. . APPLICATION OF ACT LIMITED TO DO-

MESTIC PRODUCTS.

Notwithstanding any other provision of
this Act, this Act shall not apply to any
product, component part, implant, or medi-
cal device that is not manufactured in the
United States within the meaning of the Buy
American Act (41 U.S.C. 10a) and the regula-
tions issued thereunder, or to any raw mate-
rial derived from sources outside the United
States.

AMENDMENT NO. 735

At the appropriate place, insert the follow-
ing:
SEC. .STATE IMPLEMENTATION REQUIRED.

Notwithstanding any provision of this Act
to the contrary, nothing in this Act shall su-
persede any provision of State law or rule of
civil procedure unless that State has enacted
a law providing for the application of this
Act in that State.

AMENDMENT No. 736
At the appropriate place, insert the follow-
ing:
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SEC. . NO PREEMPTION OF RECENT TORT RE-
FORM LAWS,

Notwithstanding any other provision of
this Act to the contrary, nothing in this Act
preempts any provision of State law adopted
after the date of enactment of this Act.

AMENDMENT No. 737

At the appropriate place, insert the follow-
ing:

SEC. . NO PREEMPTION OF RECENT TORT RE-
FORM LAWS,

Notwithstanding any other provision of
this Act to the contrary, nothing in this Act
preempts any provision of State law incon-
sistent with this Act if the legislature of
that State considered a legislative proposal
dealing with that provision in connection
with reforming the tort laws of that State
during the period beginning on January 1,
1980, and ending on the date of enactment of
this Act, without regard to whether such
proposal was adopted, modified and adopted,
or rejected.

AMENDMENT No. 738
At the appropriate place, insert the follow-

SEC. . Notwithstanding section 101(7) of
this Act, the term “harm' includes commer-
cial loss or loss of damage to a product itself;
and notwithstanding section 102(a) of this
Act, the provisions of title I apply to any
product liability action brought for loss or
damage to a product itself or for commercial
loss.

AMENDMENT No. 739

At the appropriate place, insert the follow-
ing:

SEc. . Notwithstanding section 102(e) of
this Act, nothing in this Act shall require
that any decision of a circuit court of ap-
peals interpreting a provision of this Act be
considered a controlling precedent with re-
spect to any subsequent decision made con-
cerning the interpretation of such provision
by any Federal or State court.

AMENDMENT NoO. 740

At the appropriate place, insert the follow-
ing:

SEc. . Notwithstanding any other provi-
sion of this Act, nothing in this Act shall
preclude the district courts of the United
States from having jurisdiction under sec-
tion 1331 or 1337 of title 28, United States
Code, over any product liability action cov-
ered by this Act.

AMENDMENT NoO. T41

At the appropriate place, insert the follow-
ing:

SeEC. . Notwithstanding any other provi-
sion of this Act, nothing in this Act requires
the trier of fact in a product liability action,
at the request of any party, to consider in a
separate proceeding whether punitive dam-
ages are to be awarded for the harm that is
the subject of the action and the amount of
the award.

AMENDMENT No. 742

At the appropriate place, insert the follow-
ing:

SeEc. . Notwithstanding any other provi-
sion of this Act, nothing in this Act limits
the amount of punitive damages that may be
awarded in a product liability action or any
other civil action.

AMENDMENT No. 743

At the appropriate place, insert the follow-
ing:



12122

SEC. . Notwithstanding any other provi-
sion of this Act, this Act shall not apply to
the award of punitive damages in any prod-
uct liability action or any other civil action.

AMENDMENT NoO. 744

At the appropriate place, insert the follow-
ing:

SEC. . Notwithstanding any other provi-
sion of this Act, the term ‘‘product liability
action' means a civil action brought on any
theory for harm caused by a product, against
a manufacturer, seller, or any other person
responsible for the distribution of the prod-
uct in the stream of commerce, that involves
a defect or design of the product.

AMENDMENT NoO. 745

At the appropriate place, insert the follow-
ing:

SEC. . Notwithstanding any other provi-
sion of this Act, nothing in this Act requires
that, in a product liability action, the liabil-
ity of each defendant for noneconomic loss
shall be several only and shall not be joint.

BREAUX AMENDMENTS NOS. T46-747

(Ordered to lie on the table.)

Mr. BREAUX submitted two amend-
ments intended to be proposed by him
to amendment No. 690, proposed by Mr.
COVERDELL to amendment No. 596, pro-
posed by Mr. GORTON, to the bill, H.R.
956, supra; as follows:

AMENDMENT NoO. 746

In lieu of the language proposed to be in-
serted, insert the following:
SECTION 1. SHORT TITLE.

This Act may be cited as the “Product Li-
ability Fairness Act'.
SEC. 2. TABLE OF CONTENTS.

The table of contents of this Act is as fol-
lows:

TABLE OF CONTENTS
Sec. 1. Short title.
Sec. 2. Table of contents.
Sec. 3. Definitions.
Sec. 4. Applicability; preemption.
Sec. 5. Jurisdiction of Federal courts.
Sec. 6. Effective date.

TITLE I—EXPEDITED JUDGMENTS AND
ALTERNATIVE DISPUTE RESOLUTION
PROCEDURES

Sec. 102. Alternative dispute resolution pro-

cedures.
TITLE II-STANDARDS FOR CIVIL
ACTIONS

Sec. 201. Civil actions.

Sec. 202. Uniform standards of product seller
liability.

Sec. 203. Uniform standards for award of pu-
nitive damages.

Sec. 204. Uniform time limitations on liabil-
ity.

Sec. 205. Workers' compensation subroga-
tion standards.

Sec. 207. Defenses involving intoxicating al-

cohol or drugs.
SEC. 3. DEFINITIONS.

As used in this Act, the term—

(1) “‘claimant'’ means any person who
brings a civil action pursuant to this Act,
and any person on whose behalf such an ac-
tion is brought; if such an action is brought
through or on behalf of an estate, the term
includes the claimant's decedent, or if it is
brought through or on behalf of a minor or
incompetent, the term includes the claim-
ant's parent or guardian;
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(2) “*clear and convincing evidence" is that
measure or degree of proof that will produce
in the mind of the trier of fact a firm belief
or conviction as to the truth of the allega-
tions sought to be established; the level of
proof required to satisfy such standard is
more than that required under preponder-
ance of the evidence, but less than that re-
quired for proof beyond a reasonable doubt;

(4) “commerce’ means trade, traffic, com-
merce, or transportation—

(A) between a place in a State and any
place outside of that State; or

(B) which affects trade, traffic, commerce,
or transportation described in subparagraph
(A)

(5) “‘commercial loss' means any loss in-
curred in the course of an ongoing business
enterprise consisting of providing goods or
services for compensation;

(6) “‘economic loss' means any pecuniary
loss resulting from harm (including but not
limited to medical expense loss, work loss,
replacement services loss, loss due to death,
burial costs, loss of business or employment
opportunities and the fair market value of
any property loss or property damage), to
the extent recovery for such loss is allowed
under applicable State law;

(7) “‘exercise of reasonable care’” means
conduct of a person of ordinary prudence and
intelligence using the attention, precaution,
and judgment that society expects of its
members for the protection of their own in-
terests and the interests of others;

(8) “harm’ means any bodily injury to an
individual sustained in an accident and any
illness, disease, or death of that individual
resulting from that injury; the term does not
include commercial loss or loss or damage to
a product itself;

(9) “*‘manufacturer’ means—

(A) any person who is engaged in a busi-
ness to produce, create, make, or construct
any product (or component part of a product)
and who designs, formulates or constructs
the product (or component part of the prod-
uct) or has engaged another person to design,
formulate or construct the product (or com-
ponent part of the product);

(B) a product seller, but only with respect
to those aspects of a product (or component
part of a product) which are created or af-
fected when the product seller produces, cre-
ates, makes, or constructs and designs or
formulates, or has engaged another person to
design, formulate or construct, an aspect of
a product (or component part of a product)
made by another; or

(C) any product seller not described in sub-
paragraph (B) which holds itself out as a
manufacturer to the user of a product;

(10) “noneconomic loss' means subjective,
nonmonetary loss resulting from harm, in-
cluding but not limited to pain, suffering, in-
convenience, mental suffering, emotional
distress, loss of society and companionship,
loss of consortium, injury to reputation, and
humiliation; the term does not include eco-
nomic loss;

(11) “person’ means any individual, cor-
poration, company, association, firm, part-
nership, society, joint stock company, or any
other entity (including any governmental
entity);

(12) “‘preponderance of the evidence' is
that measure or degree of proof which, by
the weight, credit, and value of the aggre-
gate evidence on either side, establishes that
it is more probable than not that a fact oc-
curred or did not occur;

(13) “‘product’” means any object, sub-
stance, mixture, or raw material in a gase-
ous, liquid, or solid state—
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(A) which is capable of delivery itself or as
an assembled whole, in a mixed or combined
state, or as a component part or ingredient;

(B) which is produced for introduction into
trade or commerce;

(C) which has intrinsic economic value;
and

(D) which is intended for sale or lease to
persons for commercial or personal use;

the term does not include human tissue,
blood and blood products, or organs unless
specifically recognized as a product pursuant
to State law;

(14) “‘product seller’” means a person who,
in the course of a business conducted for
that purpose, sells, distributes, leases, or
otherwise is involved in placing a product in
the stream of commerce; the term does not
include—

(A) a seller or lessor of real property,;

(B) a provider of professional services in
any case in which the sale or use of a prod-
uct is incidental to the transaction and the
essence of the transaction is the furnishing
of judgment, skill, or services; or

(C) any person who—

(i) acts in only a financial capacity with
respect to the sale of a product; and

(ii) leases a product under a lease arrange-
ment in which the selection, possession,
maintenance, and operation of the product
are controlled by a person other than the les-
sor; and

(15) “‘State” means any State of the United
States, the District of Columbia, Puerto
Rico, the Northern Mariana Islands, the Vir-
gin Islands, Guam, American Samoa, and
any other territory or possession of the Unit-
ed States, or any political subdivision there-
of.

SEC. 4. APPLICABILITY; PREEMPTION.

(a) APPLICABILITY TO PRODUCT LIABILITY
AcTIONS.—This Act applies to any civil ac-
tion brought against a manufacturer or prod-
uct seller, on any theory, for harm caused by
a product. A civil action brought against a
manufacturer or product seller for loss or
damage to a product itself or for commercial
loss is not subject to this Act and shall be
governed by applicable commercial or con-
tract law. A civil action for negligent en-
trustment is similarly not subject to this
Act and shall be subject to applicable State
law.

(b) ScoPE OF PREEMPTION.—(1) Except as
provided in paragraph (2), this Act super-
sedes any State law regarding recovery for
harm caused by a product only to the extent
that this Act establishes a rule of law appli-
cable to any such recovery. Any issue arising
under this Act that is not governed by any
such rule of law shall be governed by applica-
ble State or Federal law.

(2) The provisions of title I shall not super-
sede or otherwise preempt any provision of
applicable State or Federal law.

(c) EFFECT ON OTHER LAW.—Nothing in this
Act shall be construed to—

(1) waive or affect any defense of sovereign
immunity asserted by any State under any
provision of law,

(2) supersede any Federal law;

(3) waive or affect any defense of sovereign
immunity asserted by the United States;

(4) affect the applicability of any provision
of chapter 97 of title 28, United States Code;

(5) preempt State choice-of-law rules in-
cluding those with respect to claims brought
by a foreign nation or a citizen of a foreign
nation;

(6) affect the right of any court to transfer
venue or to apply the law of a foreign nation
or to dismiss a claim of a foreign nation or
of a citizen of a foreign nation on the ground
of forum non conveniens; or
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(T) supersede any statutory or common
law, including an action to abate a nuisance,
that authorizes a State or person to institute
an action for civil damages or civil penalties,
cleanup costs, injunctions, restitution, cost
recovery, punitive damages, or any other
form of relief resulting from contamination
or pollution of the environment (as defined
in section 101(8) of the Comprehensive Envi-
ronmental Response, Compensation, and Li-
ability Act of 1980; 42 U.S.C. 9601(8)), or the
threat of such contamination or pollution.

(d) CoNsTRUCTION.—This Act shall be con-
strued and applied after consideration of its
legislative history to promote uniformity of
law in the various jurisdictions.

(e) EFFECT OF COURT OF APPEALS DECI-
SIONS.—Any decision of a United States
court of appeals interpreting the provisions
of this Act shall be considered a controlling
precedent and followed by each Federal and
State court within the geographical bound-
aries of the circuit in which such court of ap-
peals sits, except to the extent that the deci-
sion is overruled or otherwise modified by
the United States Supreme Court.

SEC. 8. EFFECTIVE DATE.

This Act shall take effect on the date of its
enactment and shall apply to all civil ac-
tions pursuant to this Act commenced on or
after such date, including any action in
which the harm or the conduct which caused
the harm occurred before the effective date
of this Act, but shall not apply to claims ex-
isting prior to the effective date of this Act.

TITLE I-ALTERNATIVE DISPUTE
RESOLUTION PROCEDURES
SEC. 102. ALTERNATIVE DISPUTE RESOLUTION
PROCEDURES.

(a) IN GENERAL.—A claimant or defendant
in a civil action subject to this Act may,
within the time permitted for making an
offer of judgment under section 101, serve
upon an adverse party an offer to proceed
pursuant to any voluntary, nonbinding alter-
native dispute resolution procedure estab-
lished or recognized under the law of the
State in which the civil action is brought or
under the rules of the court in which such
action is maintained. An offeree shall, with-
in ten days of such service, file a written no-
tice of acceptance or rejection of the offer;
except that the court may, upon motion by
the offeree make prior to the expiration of
such ten-day period, extend the period for re-
sponse for up to sixty days, during which dis-
covery may be permitted.

(b) DEFENDANT'S PENALTY FOR UNREASON-
ABLE REFUSAL.—The court shall assess rea-
sonable attorney’s fees (calculated in the
manner described in section 101(f)) and costs
against the offeree, if—

(1) a defendant as offeree refuses to proceed
pursuant to such alternative dispute resolu-
tion procedure;

(2) final judgment is entered against the
defendant for harm caused by a product; and

(3) the defendant’s refusal to proceed pur-
suant to such alternative dispute resolution
procedure was unreasonable or not in good
faith.

(c) Goop FAITH REFUSAL.—In determining
whether an offeree's refusal to proceed pur-
suant to such alternative dispute resolution
procedure was unreasonable or not in good
faith, the court shall consider such factors as
the court deems appropriate.

TITLE II-STANDARDS FOR CIVIL
ACTIONS
SEC. 202. UNIFORM STANDARDS OF PRODUCT
SELLER LIABILITY.

(a) STANDARDS OF LIABILITY.—In any civil

action for harm caused by a product, a prod-
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uct seller other than a manufacturer is liable
to a claimant, only if the claimant estab-
lishes by a preponderance of the evidence
that—

(1}A) the individual product unit which al-
legedly caused the harm complained of was
sold by the defendant; (B) the product seller
failed to exercise reasonable care with re-
spect to the product; and (C) such failure to
exercise reasonable care was a proximate
cause of the claimant's harm; or

(2)(A) the product seller made an express
warranty, independent of any express war-
ranty made by a manufacturer as to the
same product; (B) the product failed to con-
form to the product seller's warranty; and
(C) the failure of the product to conform to
the product seller's warranty caused the
c¢laimant's harm; or

(3)(1) the product seller engaged in conduct
representing a conscious or flagrant indiffer-
ence to safety or in conduct representing in-
tentional wrongdoing; and

(ii) such conduct was approximate cause of
the harm that is the subject of the com-
plaint.

(b) ConDUCT OF PRODUCT SELLER.—(1) In
determining whether a product seller is sub-
ject to liability under subsection (a)(1), the
trier of fact may consider the effect of the
conduct of the product seller with respect to
the construction, inspection, or condition of
the product, and any failure of the product
seller to pass on adequate warnings or in-
structions from the product's manufacturer
about the dangers and proper use of the prod-
uct.

(2) A product seller shall not be liable in a
civil action subject to this Act based upon an
alleged failure to provide warnings or in-
structions unless the claimant establishes
that, when the product left the possession
and control of the product seller, the product
seller failed—

(A) to provide to the person to whom the
product seller relinguished possession and
control of the product any pamphlets, book-
lets, labels, inserts, or other written
warnings or instructions received while the
product was in the product seller's posses-
sion and control; or

(B) to make reasonable efforts to provide
users with the warnings and instructions
with it received after the product left its
possession and control.

(3) A product seller shall not be liable in a
civil action subject to this Act except for
breach of express warranty where there was
no reasonable opportunity to inspect the
product in a manner which would or should,
in the exercise of reasonable care, have re-
vealed the aspect of the product which alleg-
edly caused the claimant’'s harm.

(¢) TREATMENT AS MANUFACTURER.—A
product seller shall be deemed to be the
manufacturer of a product and shall be liable
for harm to the claimant caused by a prod-
uct as if it were the manufacturer of the
product if—

(1) the manufacturer is not subject to serv-
ice of process under the laws of any State in
which the action might have been brought;
or

(2) the court determines that the claimant
would be unable to enforce a judgment
against the manufacturer.

(d) RENTED OR LEASED PRODUCTS.—

(1) Notwithstanding any other provision of
law, any person engaged in the business of
renting or leasing a product (other than a
person excluded from the definition of prod-
uct seller under section 314(a)(b)(c) shall be
subject to liability in a product liability ac-
tion under subsection (a), but-shall not be
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liable to a claimant for the tortious act of
another solely by reason of ownership of
such product.

(2) For purposes of paragraph (1), and for
determining the applicability of this title to
any person subject to paragraph (1), the term
‘‘product liability action' means a civil ac-
tion brought on any theory for harm caused
by a product or product use.

SEC. 203. UNIFORM STANDARDS FOR AWARD OF
PUNITIVE DAMAGES.

(a) IN GENERAL.—Punitive damages may be
awarded in any civil action subject to this
Act to any claimant who establishes by clear
and convincing evidence that the harm suf-
fered by the claimant was the result of con-
duct manifesting a manufacturer’'s or prod-
uct seller’'s conscious or flagrant indifference
to the safety of those persons who might be
harmed by the product. A failure to exercise
reasonable care in choosing among alter-
native product designs, formulations, in-
structions, or warnings is not of itself such
conduct. Punitive damages may not be
awarded in the absence of an award of com-
pensatory damages.

(b) JUDICIAL DETERMINATION,

SEC. 204. UNIFORM TIME LIMITATIONS ON LI-
ABILITY.

(a) STATUTE OF LIMITATIONS.—Any civil ac-
tion subject to this Act shall be barred un-
less the complaint is filed within two years
of the time the claimant discovered or, in
the exercise of reasonable care, should have
discovered the harm and its cause, except
that any such action of a person under legal
disability may be filed within two years
after the disability ceases. If the commence-
ment of such an action is stayed or enjoined,
the running of the statute of limitations
under this section shall be suspended for the
period of the stay or injunction.

(b) STATUTE OF REPOSE FOR CAPITAL
Goops.—(1) Any civil action subject to this
Act shall be barred if a product which is a
capital good is alleged to have caused harm
which is not a toxic harm unless the com-
plaint is served and filed within twenty-five
years after the time of delivery of the prod-
uct. This subsection shall apply only if the
court determines that the claimant has re-
ceived or would be eligible to receive com-
pensation under any State or Federal work-
ers’ compensation law for harm caused by
the product.

(2) A motor vehicle, vessel, aircraft, or
train, used primarily to transport passengers
for hire, shall not be subject to this sub-
section. i

(3) As used in this subsection, the term—

(A) “*capital good' means any product, or
any component of any such product, which is
of a character subject to allowance for depre-
ciation under the Internal Revenue Code of
1986, and which was—

(i) used in a trade or business;

(ii) held for the production of income; or

(iii) sold or donated to a governmental or
private entity for the production of goods,
for training, for demonstration, or for other
similar purposes; and

(B) “time of delivery'' means the time
when a product is delivered to its first pur-
chaser or lessee who was not involved in the
business of manufacturing or selling such
product or using it as a component part of
another product to be sold.

(c) EXTENSION OF PERIOD FOR BRINGING
CERTAIN ACTIONS.—If any provision of this
section would shorten the period during
which a civil action could be brought under
otherwise applicable law, the claimant may,
notwithstanding such provision of this sec-
tion, bring the civil action pursuant to this
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Act within one year after the effective date
of this Act.

(d) EFFECT ON RIGHT TO CONTRIBUTION OR
INDEMNITY.—Nothing in this section shall af-
fect the right of any person who is subject to
liability for harm under this Act to seek and
obtain contribution or indemnity from any
other person who is responsible for such
harm.

(e) Paragraph (b)(1) does not bar a product
liability action against a defendant who
made a warranty in writing as to the safety
of the specific product involved which was
longer than 25 years, but it will apply at the
expiration of that warranty.

SEC. 205. WORKERS' COMPENSATION SUBROGA-
TION STANDARDS.

(a) IN GENERAL—(1) An employer or work-
ers’ compensation insurer of an employer
shall have a right of subrogation against a
manufacturer or product seller to recover
the sum of the amount paid as workers’ com-
pensation benefits for harm caused to an em-
ployee by a product if the harm is one for
which a civil action has been brought pursu-
ant to this Act. To assert a right of subroga-
tion an employer or workers' compensation
insurer of an employer shall provide written
notice that it is asserting a right of subroga-
tion to the court in which the claimant has
filed a complaint. The employer or workers’
compensation insurer of the employer shall
not be required to be a necessary and proper
party to the proceeding instituted by the
employee.

(2) In any proceeding against or settlement
with the manufacturer or product seller, the
employer or the workers' compensation in-
surer of the employer shall have an oppor-
tunity to assert a right of subrogation upon
any payment and to assert a right of sub-
rogation upon any payment made by the
manufacturer or product seller by reason of
such harm, whether paid in settlement, in
satisfaction of judgment, as consideration
for covenant not to sue, or otherwise. The
employee shall not make any settlement
with or accept any payment from the manu-
facturer or product seller without notifying
the employer in writing prior to settlement.
However, the preceding sentence shall not
apply if the employer or workers' compensa-
tion insurer of the employer is made whole
for all benefits paid in workers' compensa-
tion benefits or has not asserted a right of
subrogation pursuant to this section.

(3) If the manufacturer or product seller
attempts to persuade the trier of fact that
the claimant’s harm was caused by the fault
of the claimant's employer or coemployees,
then the issue whether the claimant’s harm
was caused by the claimant's employer or co-
employees shall be submitted to the trier of
fact. If the manufacturer or product seller so
attempts to persuade the trier of fact, it
shall provide written notice to the employer.
The employer shall have the right to appear,
to be represented, to introduce evidence, to
cross-examine adverse witnesses, and to
argue to the trier of fact as to this issue as
fully as though the employer were a party
although not named or joined as a party to
the proceeding. Such issue shall be the last
issue submitted to the trier of fact. If the
trier of fact finds by clear and convincing
evidence that the claimant's harm was
caused by the fault of the claimant's em-
ployer or coemployees, then the court shall
proportionally reduce the damages awarded
by the trier of fact against the manufacturer
or product seller (and correspondingly the
subrogation lien of the employer) by deduct-
ing from such damages a sum equal to the
percentage at fault found attributable to the
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employer or coemployee multiplied by the
sum of the amount paid as workers' com-
pensation benefits. The manufacturer or
product seller shall have no further right by
way of contribution or otherwise against the
employer for such sums. However, the em-
ployer shall not lose its right of subrogation
because of an intentional tort committed
against the claimant by the claimant's co-
employees or for acts committed by co-
employees outside the scope of normal work
practices.

(4) If the verdict shall be that the claim-
ant’s harm was not caused by the fault of the
claimant’s employer or coemployees, then
the manufacturer or product seller shall re-
imburse the employer or workers’ compensa-
tion insurer of the employer for reasonable
attorney's fees and court costs incurred in
the resolution of the subrogation claim, as
determined by the court.

(b) EFFECT ON CERTAIN CIVIL ACTIONS.—(1)
In any civil action subject to this Act in
which damages are sought for harm for
which the person injured is or would have
been entitled to receive compensation under
any State or Federal workers' compensation
law, no third party tortfeasor may maintain
any action for implied indemnity or con-
tribution against the employer, any co-
employee, or the exclusive representative of
the person who was injured.

(2) Nothing in this Act shall be construed
to affect any provision of a State or Federal
workers' compensation law which prohibits a
person who is or would have been entitled to
receive compensation under any such law, or
any other person whose claim is or would
have been derivative from such a claim, from
recovering for harm caused by a product in
any action other than a workers’ compensa-
tion claim against a present or former em-
ployer or workers' compensation insurer of
the employer, any coemployee, or the exclu-
sive representative of the person who was in-
jured.

(3) Nothing in this Act shall be construed
to affect any State or Federal workers' com-
pensation law which permits recovery based
on a claim of an intentional tort by the em-
ployer or coemployee, where the claimant’s
harm was caused by such an intentional tort.
SEC. 206. SEVERAL LIABILITY FOR NON-

ECONOMIC LOSS.

(a) IN GENERAL.—Except as provided in
subsection (b), in any civil action subject to
this Act, the liability of each defendant for
noneconomic loss shall be joint and several.

(b) DE MINIMIS EXCEPTION.—Notwithstand-
ing subsection (a), in any civil action subject
to this Act, the liability for noneconomic
loss of each defendant found to be less than
15% at fault shall be several only and shall
not be joint. Each such defendant shall be
liable only for the amount of noneconomic
loss allocated to such defendant in direct
proportion to such defendant's percentage of
responsibility as determined under sub-
section (c). A separate judgment shall be ren-
dered against such defendant for that
amount.

(c) PROPORTION OF RESPONSIBILITY.—For
purposes of this section, the trier of fact
shall determine the proportion of respon-
sibility of each party for the claimant’s
harm.

(b) OTHER CIVIL AcTIONS.—In any civil ac-
tion subject to this Act in which not all de-
fendants are manufacturers or product sell-
ers and the trier of fact determines that no
liability exists against those defendants who
are not manufacturers or product sellers, the
court shall enter a judgment notwithstand-
ing the verdict in favor of any defendant
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which is a manufacturer or product seller if
it is proved that the claimant was intoxi-
cated or was under the influence of intoxi-
cating alcohol or any drug and that as a
proximate cause of such intoxication or the
influence of the alcohol or drug the claimant
was more than 50 percent responsible for the
accident or event which resulted in such
claimant’s harm.

(¢) INTOXICATION DETERMINATION To BE
MADE UNDER STATE LAw.—For purposes of
this section, the determination of whether a
person was intoxicated or was under the in-
fluence of intoxicating alcohol or any drug
shall be made pursuant to applicable State
law.

(d) DEFINITION.—As used in this section,
the term ‘‘drug” means any non-over-the-
counter drug which has not been prescribed
by a physician for use by the claimant.

In lieu of the language proposed to be in-

serted, insert the following:
AMENDMENT No. 747

SECTION 1. SHORT TITLE.

This Act may be cited as the *Product Li-
ability Fairness Act''.
SEC. 2. TABLE OF CONTENTS.

The table of contents of this Act is as fol-
lows:

TABLE OF CONTENTS
Sec. 1. Short title.
Sec. 2. Table of contents.
Sec. 3. Definitions.
Sec. 4. Applicability; preemption.
Sec. 5. Jurisdiction of Federal courts.
Sec. 6. Effective date.

TITLE I—EXPEDITED JUDGMENTS AND
ALTERNATIVE DISPUTE RESOLUTION
PROCEDURES

BSec. 102. Alternative dispute resolution pro-
cedures.
TITLE I—STANDARDS FOR CIVIL
ACTIONS
. 201. Civil actions.
. 202. Uniform standards of product seller
liability.
. 203. Uniform standards for award of pu-
nitive v
. 204. Uniform time limitations on labil-
ity.
Sec. 205. Workers' compensation subroga-
tion standards. .
Sec. 207. Defenses involving intoxicating al-
cohol or drugs.
SEC. 3. DEFINITIONS.

As used in this Act, the term—

(1) *“claimant'” means any person who
brings a civil action pursuant to this Act,
and any person on whose behalf such an ac-
tion is brought; if such an action is brought
through or on behalf of an estate, the term
includes the claimant's decedent, or if it is
brought through or on behalf of a minor or
incompetent, the term includes the claim-
ant's parent or guardian;

(2) “clear and convincing evidence™ is that
measure or degree of proof that will produce
in the mind of the trier of fact a firm belief
or conviction as to the truth of the allega-
tions sought to be established; the level of
proof required to satisfy such standard is
more than that required under preponder-
ance of the evidence, but less than that re-
quired for proof beyond a reasonable doubt;

(4) “commerce’ means trade, traffic, com-
merce, or transportation—

(A) between a place in a State and any
place outside of that State; or

(B) which affects trade, traffic, commerce,
or transportation described in subparagraph
(A);
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(5) "‘commercial loss” means any loss in-
curred in the course of an ongoing business
enterprise consisting of providing goods or
services for compensation;

(6) “‘economic loss" means any pecuniary
loss resulting from harm (including but not
limited to medical expense loss, work loss,
replacement services loss, loss due to death,
burial costs, loss of business or employment
opportunities and the fair market value of
any property loss or property damage), to
the extent recovery for such loss is allowed
under applicable State law;

(T) “exercise of reasonable care' means
conduct of a person of ordinary prudence and
intelligence using the attention, precaution,
and judgment that society expects of its
members for the protection of their own in-
terests and the interests of others;

(8) “harm’ means any bodily injury to an
individual sustained in an accident and any
illness, disease, or death of that individual
resulting from that injury; the term does not
include commercial loss or loss or damage to
a product itself;

(9) “manufacturer’ means—

(A) any person who is engaged in a busi-
ness to produce, create, make, or construct
any product (or component part of a product)
and who designs, formulates or constructs
the product (or component part of the prod-
uct) or has engaged another person to design,
formulate or construct the product (or com-
ponent part of the product);

(B) a product seller, but only with respect
to those aspects of a product (or component
part of a product) which are created or af-
fected when the product seller produces, cre-
ates, makes, or constructs and designs or
formulates, or has engaged another person to
design, formulate or construct an aspect of a
product (or component part of a product)
made by another; or

(C) any product seller not described in sub-
paragraph (B) which holds itself out as a
manufacturer to the user of a product;

(10) “‘noneconomic loss' means subjective,
nonmonetary loss resulting from harm, in-
cluding but not limited to pain, suffering, in-
convenience, mental suffering, emotional
distress, loss of society and companionship,
loss of consortium, injury to reputation, and
humiliation; the term does not include eco-
nomic loss;

(11) “person’ means any individual, cor-
poration, company, association, firm, part-
nership, society, joint stock company, or any
other entity (including any governmental
entity);

(12) “‘preponderance of the evidence' is
that measure or degree of proof which, by
the weight, credit, and value of the aggre-
gate evidence on either side, establishes that
it is more probable than not that a fact oc-
curred or did not occur;

(13) ‘“product” means any object, sub-
stance, mixture, or raw material in a gase-
ous, liquid, or solid state—

(A) which is capable of delivery itself or as
an assembled whole, in a mixed or combined
state, or as a component part or ingredient;

(B) which is produced for introduction into
trade or commerce;

(C) which has intrinsic economic value;
and

(D) which is intended for sale or lease to
persons for commercial or personal use;

the term does not include human tissue,
blood and blood products, or organs unless
gspecifically recognized as a product pursuant
to State law;

(14) “product seller'’ means a person who,
in the course of a business conducted for
that purpose, sells, distributes, leases, or
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otherwise is involved in placing a product in
the stream of commerce; the term does not
include—

(A) a seller or lessor of real property;

(B) a provider of professional services in
any case in which the sale or use of a prod-
uct is incidental to the transaction and the
essence of the transaction is the furnishing
of judgment, skill, or services; or

(C) any person who—

(i) acts in only a financial capacity with
respect to the sale of a product; and

(ii) leases a product under a lease arrange-
ment in which the selection, possession,
maintenance, and operation of the product
are controlled by a person other than the les-
sor; and

{15) “*State’” means any State of the United
States, the District of Columbia, Puerto
Rico, the Northern Mariana Islands, the Vir-
gin Islands, Guam, American Samoa, and
any other territory or possession of the Unit-
ed States, or any political subdivision there-
of.

SEC. 4. APPLICABILITY; PREEMPTION.

(a) APPLICABILITY TO PRODUCT LIABILITY
AcTIONS.—This Act applies to any civil ac-
tion brought against a manufacturer or prod-
uct seller, on any theory, for harm caused by
a product. A civil action brought against a
manufacturer or product seller for loss or
damage to a product itself or for commercial
loss is not subject to this Act and shall be
governed by applicable commercial or con-
tract law. A civil action for negligent en-
trustment is similarly not subject to this
Act and shall be subject to applicable State
law,

(b) ScOPE OF PREEMPTION.—(1) Except as
provided in paragraph (2), this Act super-
sedes any State law regarding recovery for
harm caused by a product only to the extent
that this Act establishes a rule of law appli-
cable to any such recovery. Any issue arising
under this Act that is not governed by any
such rule of law shall be governed by applica-
ble State or Federal law.

(2) The provisions of title I shall not super-
sede or otherwise preempt any provision of
applicable State or Federal law.

(c) EFFECT ON OTHER LAW —Nothing in this
Act shall be construed to—

(1) waive or affect any defense of sovereign
immunity asserted by any State under any
provision of law;

(2) supersede any Federal law;

(3) waive or affect any defense of sovereign
immunity asserted by the United States;

(4) affect the applicability of any provision
of chapter 97 of title 28, United States Code;

(5) preempt State choice-of-law rules in-
cluding those with respect to claims brought
by a foreign nation or a citizen of a foreign
nation;

(6) affect the right of any court to transfer
venue or to apply the law of a foreign nation
or to dismiss a claim of a foreign nation or
of a citizen of a foreign nation on the ground
of forum non conveniens; or

(7) supersede any statutory or common
law, including an action to abate a nuisance,
that authorizes a State or person to institute
an action for civil damages or civil penalties,
cleanup costs, injunctions, restitution, cost
recovery, punitive damages, or any other
form of relief resulting from contamination
or pollution of the environment (as defined
in section 101(8) of the Comprehensive Envi-
ronmental Response, Compensation, and Li-
ability Act of 1980; 42 U.S.C. 9601(8)), or the
threat of such contamination or pollution.

(d) CoNSTRUCTION.—This Act shall be con-
strued and applied after consideration of its
legislative history to promote uniformity of
law in the various jurisdictions.
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(e) EFFECT OF COURT OF APPEALS DECI-
SIONS.—Any decision of a United States
court of appeals interpreting the provisions
of this Act shall be considered a controlling
precedent and followed by each Federal and
State court within the geographical bound-
aries of the circuit in which such court of ap-
peals sits, except to the extent that the deci-
sion is overruled or otherwise modified by
the United States Supreme Court.

SEC. 5. JURISDICTION OF FEDERAL COURTS.

The district courts of the United States
shall not have jurisdiction over any civil ac-
tion pursuant to this Act, based on section
1331 or 1337 of title 28, United States Code.
SEC. 6. EFFECTIVE DATE.

This Act shall take effect on the date of its
enactment and shall apply to all civil ac-
tions pursuant to this Act commenced on or
after such date, including any action in
which the harm or the conduct which caused
the harm occurred before the effective date
of this Act, but shall not apply to claims ex-
isting prior to the effective date of this Act.

TITLE I-ALTERNATIVE DISPUTE
RESOLUTION PROCEDURES

SEC. 102. ALTERNATIVE DISPUTE RESOLUTION
PROCEDURES.

(a) IN GENERAL.—A claimant or defendant
in a civil action subject to this Act may,
within the time permitted for making an
offer of judgment under section 101, serve
upon an adverse party an offer to proceed
pursuant to any voluntary, nonbinding alter-
native dispute resolution procedure estab-
lished or recognized under the law of the
State in which the civil action is brought or
under the rules of the court in which such
action is maintained. An offeree shall, with-
in ten days of such service, file a written no-
tice of acceptance or rejection of the offer;
except that the court may, upon motion by
the offeree make prior to the expiration of
such ten-day period, extend the period for re-
sponse for up to sixty days, during which dis-
covery may be permitted.

(b) DEFENDANT'S PENALTY FOR UNREASON-
ABLE REFUSAL.—The court shall assess rea-
sonable attorney’'s fees (calculated in the
manner described in section 101(f)) and costs
against the offeree, if—

(1) a defendant as offeree refuses to proceed
pursuant to such alternative dispute resolu-
tion procedure;

(2) final judgment is entered against the
defendant for harm caused by a product; and

(3) the defendant's refusal to proceed pur-
suant to such alternative dispute resolution
procedure was unreasonable or not in good
faith.

(c) Goop FAITH REFUSAL.—In determining
whether an offeree’s refusal to proceed pur-
suant to such alternative dispute resolution
procedure was unreasonable or not in good
faith, the court shall consider such factors as
the court deems appropriate.

TITLE I—STANDARDS FOR CIVIL
ACTIONS
SEC. 201. CIVIL ACTIONS.

A person seeking to recover for harm
caused by a product may bring a civil action
against the product’'s manufacturer or prod-
uct seller pursuant to applicable State or
Federal law, except to the extent such law is
inconsistent with any provision of this Act.
SEC. 202. UNIFORM STANDARDS OF PRODUCT

SELLER LIABILITY.

(a) STANDARDS OF LIABILITY.—In any civil
action for harm caused by a product, a prod-
uct seller other than a manufacturer is liable
to a claimant, only if the claimant estab-
lishes by a preponderance of the evidence
that—
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(1)(A) the individual product unit which al-
legedly caused the harm complained of was
sold by the defendant; (B) the product seller
failed to exercise reasonable care with re-
spect to the product; and (C) such failure to
exercise reasonable care was a proximate
cause of the claimant’s harm; or

(2XA) the product seller made an express
warranty, independent of any express war-
ranty made by a manufacturer as to the
same product; (B) the product failed to con-
form to the product seller’s warranty; and
(C) the failure of the product to conform to
the product seller's warranty caused the
claimant's harm; or

(3)(i) the product seller engaged in conduct
representing a conscious or flagrant indiffer-
ence to safety or in conduct representing in-
tentional wrongdoing; and

(ii) such conduct was approximate cause of
the harm that is the subject of the com-
plaint.

(b) CoNDUCT OF PRODUCT SELLER.—(1) In
determining whether a product seller is sub-
ject to liability under subsection (a)(1), the
trier of fact may consider the effect of the
conduct of the product seller with respect to
the construction, inspection, or condition of
the product, and any failure of the product
seller to pass on adequate warnings or in-
structions from the product's manufacturer
about the dangers and proper use of the prod-
uct.

(2) A product seller shall not be liable in a
civil action subject to this Act based upon an
alleged failure to provide warnings or in-
structions unless the claimant establishes
that, when the product left the possession
and control of the product seller, the product
seller failed—

(A) to provide to the person to whom the
product seller relinquished possession and
control of the product any pamphlets, book-
lets, labels, inserts, or other written
warnings or instructions received while the
product was in the product seller's posses-
sion and control; or

(B) to make reasonable efforts to provide
users with the warnings and instructions
with it received after the product left its
possession and control.

(3) A product seller shall not be liable in a
civil action subject to this Act except for
breach of express warranty where there was
no reasonable opportunity to inspect the
product in a manner which would or should,
in the exercise of reasonable care, have re-
vealed the aspect of the product which alleg-
edly caused the claimant’'s harm.

(c) TREATMENT AS MANUFACTURER.—A
product seller shall be deemed to be the
manufacturer of a product and shall be liable
for harm to the claimant caused by a prod-
uct as if it were the manufacturer of the
product if—

(1) the manufacturer is not subject to serv-
ice of process under the laws of any State in
which the action might have been brought;
or

(2) the court determines that the claimant
would be unable to enforce a judgment
against the manufacturer.

(d) RENTED OR LEASED PRODUCTS.—

(1) Notwithstanding any other provision of
law, any person engaged in the business of
renting or leasing a product (other than a
person excluded from the definition of prod-
uct seller under section 314(a)(b)(c) shall be
subject to liability in a product liability ac-
tion under subsection (a), but shall not be
liable to a claimant for the tortious act of
another solely by reason of ownership of
such product.

(2) For purposes of paragraph (1), and for
determining the applicability of this title to
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any person subject to paragraph (1), the term

“product liability action’ means a civil ac-

tion brought on any theory for harm caused

by a product or product use.

SEC. 203. UNIFORM STANDARDS FOR AWARD OF
PUNITIVE DAMAGES.

(a) IN GENERAL.—Punitive damages may be
awarded in any civil action subject to this
Act to any claimant who establishes by clear
and convincing evidence that the harm suf-
fered by the claimant was the result of con-
duct manifesting a manufacturer's or prod-
uct seller's conscious or flagrant indifference
to the safety of those persons who might be
harmed by the product. A failure to exercise
reasonable care in choosing among alter-
native product designs, formulations, in-
structions, or warnings is not of itself such
conduct. Punitive damages may not be
awarded in the absence of an award of com-
pensatory damages.

(b) JUDICIAL DETERMINATION—

(1) IN GENERAL.—Notwithstanding any
other provision of this Act, in an action that
is subject to this Act in which punitive dam-
ages are sought, the trier of fact shall deter-
mine, concurrent with all other issues pre-
sented, whether such damages shall be al-
lowed. If such damages are allowed, a sepa-
rate proceeding shall be conducted by the
court to determine the amount of such dam-
ages to be awarded.

(2) FACTORS.—Notwithstanding any other
provision of this Act, in determining the
amount of punitive damages awarded in ac-
tion that is subject to this Act, the court
shall consider the following factors:

(A) The likelihood that serious harm would
arise from the misconduct of the defendant
in question.

(B) The degree of the awareness of the de-
fendant in question of that likelihood,

(C) The profitability of the misconduct to
the defendant in question.

(D) The duration of the misconduct and
any concealment of the conduct by the de-
fendant in question.

(E) The attitude and conduct of the defend-
ant in question upon the discovery of the
misconduct and whether the misconduct has
terminated.

(F) The financial condition of the defend-
ant in question.

(G) The total effect of other punishment
imposed or likely to be imposed upon the de-
fendant in question as a result of the mis-
conduct including any awards of punitive or
exemplary damages to persons similarly sit-
uated to the claimant and the severity of
criminal penalties to which the defendant in
question has been or is likely to be sub-
jected.

(H) Any other factor that the court deter-
mines to be appropriate.

SEC. 204. UNIFORM TIME LIMITATIONS ON LI-
ABILITY.

(a) STATUTE OF LIMITATIONS.—Any civil ac-
tion subject to this Act shall be barred un-
less the complaint is filed within two years
of the time the claimant discovered or, in
the exercise of reasonable care, should have
discovered the harm and its cause, except
that any such action of a person under legal
disability may be filed within two years
after the disability ceases. If the commence-
ment of such an action is stayed or enjoined,
the running of the statute of limitations
under this section shall be suspended for the
period of the stay or injunction.

(b) STATUTE OF REPOSE FOR CAPITAL
Goops.—(1) Any civil action subject to this
Act shall be barred if a product which is a
capital good is alleged to have caused harm
which is not a toxic harm unless the com-
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plaint is served and filed within twenty-five
years after the time of delivery of the prod-
uct. This subsection shall apply only if the
court determines that the claimant has re-
ceived or would be eligible to receive com-
pensation under any State or Federal work-
ers' compensation law for harm caused by
the product.

(2) A motor vehicle, vessel, aircraft, or
train, used primarily to transport passengers
for hire, shall not be subject to this sub-
section.

(3) As used in this subsection, the term—

(A) “‘capital good'" means any product, or
any component of any such product, which is
of a character subject to allowance for depre-
ciation under the Internal Revenue Code of
1986, and which was—

(i) used in a trade or business;

(ii) held for the production of income; or

(iii) sold or donated to a governmental or
private entity for the production of goods,
for training, for demonstration, or for other
similar purposes; and

(B) “time of delivery” means the time
when a product is delivered to its first pur-
chaser or lessee who was not involved in the
business of manufacturing or selling such
product or using it as a component part of
another product to be sold.

(c) EXTENSION OF PERIOD FOR BRINGING
CERTAIN AcTIONS.—If any provision of this
section would shorten the period during
which a civil action could be brought under
otherwise applicable law, the claimant may,
notwithstanding such provision of this sec-
tion, bring the civil action pursuant to this
Act within one year after the effective date
of this Act.

(d) EFFECT ON RIGHT TO CONTRIBUTION OR
INDEMNITY.—Nothing in this section shall af-
fect the right of any person who is subject to
liability for harm under this Act to seek and
obtain contribution or indemnity from any
other person who is responsible for such
harm.

(e) Paragraph (b)(1) does not bar a product
liability action against a defendant who
made a warranty in writing as to the safety
of the specific product involved which was
longer than 25 years, but it will apply at the
expiration of that warranty.

SEC. 205. WORKERS' COMPENSATION SUBROGA-
TION STANDARDS.

(a) IN GENERAL.—(1) An employer or work-
ers' compensation insurer of an employer
shall have a right of subrogation against a
manufacturer or product seller to recover
the sum of the amount paid as workers' com-
pensation benefits for harm caused to an em-
ployee by a product if the harm is one for
which a civil action has been brought pursu-
ant to this Act. To assert a right of subroga-
tion an employer or workers' compensation
insurer of an employer shall provide written
notice that it is asserting a right of subroga-
tion to the court in which the claimant has
filed a complaint. The employer or workers’
compensation insurer of the employer shall
not be required to be a necessary and proper
party to the proceeding instituted by the
employee.

(2) In any proceeding against or settlement
with the manufacturer or product seller, the
employer or the workers' compensation in-
surer of the employer shall have an oppor-
tunity to assert a right of subrogation upon
any payment and to assert a right of sub-
rogation upon any payment made by the
manufacturer or product seller by reason of
such harm, whether paid in settlement, in
satisfaction of judgment, as consideration
for covenant not to sue, or otherwise. The
employee shall not make any settlement
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with or accept any payment from the manu-
facturer or product seller without notifying
the employer in writing prior to settlement.
However, the preceding sentence shall not
apply if the employer or workers' compensa-
tion insurer of the employer is made whole
for all benefits paid in workers' compensa-
tion benefits or has not asserted a right of
subrogation pursuant to this section.

(3) If the manufacturer or product seller
attempts to persuade the trier of fact that
the claimant's harm was caused by the fault
of the claimant’s employer or coemployees,
then the issue whether the claimant's harm
was caused by the claimant’s employer or co-
employees shall be submitted to the trier of
fact. If the manufacturer or product seller so
attempts to persuade the trier of fact, it
shall provide written notice to the employer.
The employer shall have the right to appear,
to be represented, to introduce evidence, to
cross-examine adverse witnesses, and to
argue to the trier of fact as to this issue as
fully as though the employer were a party
although not named or joined as a party to
the proceeding. Such issue shall be the last
issue submitted to the trier of fact. If the
trier of fact finds by clear and convincing
evidence that the claimant's harm was
caused by the fault of the claimant's em-
ployer or coemployees, then the court shall
proportionally reduce the damages awarded
by the trier of fact against the manufacturer
or product seller (and correspondingly the
subrogation lien of the employer) by deduct-
ing from such damages a sum equal to the
percentage at fault found attributable to the
employer or coemployee multiplied by the
sum of the amount paid as workers' com-
pensation benefits. The manufacturer or
product seller shall have no further right by
way of contribution or otherwise against the
employer for such sums. However, the em-
ployer shall not lose its right of subrogation
because of an intentional tort committee
against the claimant by the claimant’s co-
employees or for acts committed by co-
employees outside the scope of normal work
practices.

(4) If the verdict shall be that the claim-
ant's harm was not caused by the fault of the
claimant’'s employer or coemployees, then
the manufacturer or product seller shall re-
imburse the employer or workers' compensa-
tion insurer of the employer for reasonable
attorney’s fees and court costs incurred in
the resolution of the subrogation claim, as
determined by the court.

(b) EFFECT ON CERTAIN CIVIL ACTIONS.—(1)
In any civil action subject to this Act in
which damages are sought for harm for
which the person injured is or would have
been entitled to receive compensation under
any State or Federal workers' compensation
law, no third party tortfeasor may maintain
any action for implied indemnity or con-
tribution against the employer, any co-
employee, or the exclusive representative of
the person who was injured.

(2) Nothing in this Act shall be construed
to affect any provision of a State or Federal
workers’ compensation law which prohibits a
person who is or would have been entitled to
receive compensation under any such law, or
any other person whose claim is or would
have been derivative from such a claim, from
recovering for harm caused by a product in
any action other than a workers' compensa-
tion claim against a present or former em-
ployer or workers' compensation insurer of
the employer, any coemployee, or the exclu-
sive representative of the person who was in-

jured.
(3) Nothing in this Act shall be construed
to affect any State or Federal workers’' com-
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pensation law which permits recovery based
on a claim of an intentional tort by the em-
ployer or coemployee, where the claimant’s
harm was caused by such an intentional tort.
SEC. 206. SEVERAL LIABILITY FOR NON-
ECONOMIC LOSS.

(a) IN GENERAL.—Except as provided in
subsection (b), in any civil action subject to
this Act, the liability of each defendant for
noneconomic loss shall be joint and several.

(b) DE MINIMIS EXCEPTION.—Notwithstand-
ing subsection (a), in any civil action subject
to this Act, the liability for noneconomic
loss of each defendant found to be less than
15% at fault shall be several only and shall
not be joint. Each defendant shall be liable
only for the amount of noneconomic loss al-
located to such defendant in direct propor-
tion to such defendant's percentage of re-
sponsibility as determined under subsection
(c). A separate judgment shall be rendered
against such defendant for that amount.

(c) PROPORTION OF RESPONSIBILITY.—For
purposes of this section, the trier of fact
shall determine the proportion of respon-
sibility of each party for the claimant's
harm.

(b) OTHER CIVIL ACTIONS.—In any civil ac-
tion subject to this Act in which not all de-
fendants are manufacturers or product sell-
ers and the trier of fact determines that no
Hability exists against those defendants who
are not manufacturers or product sellers, the
court shall enter a judgment notwithstand-
ing the verdict in favor of any defendant
which is a manufacturer or product seller if
it is proved that the claimant was intoxi-
cated or was under the influence of intoxi-
cating alcohol or any drug and that as a
proximate cause of such intoxication or the
influence of the alcohol or drug the claimant
was more than 50 percent responsible for the
accident or event which resulted in such
claimant's harm.

(c) INTOXICATION DETERMINATION TO BE
MADE UNDER STATE LAw.—For purposes of
this section, the determination of whether a
person was intoxicated or was under the in-
fluence of intoxicating alcohol or any drug
shall be made pursuant to applicable State
law.

(d) DEFINITION.—As used in this section,
the term ‘‘drug' means any non-over-the-
counter drug which has not been prescribed
by a physician for use by the claimant.

McCONNELL AMENDMENT NO. 748

(Ordered to lie on the table.)

Mr. BREAUX submitted an amend-
ment intended to be proposed by him
to amendment No. 690, proposed by Mr.
COVERDELL to amendment No. 596, pro-
posed by Mr. GORTON, to the bill, H.R.
956, supra; as follows:

In amendment No. 655, add the following
new subsection (c):

{¢) This Section shall not apply to foreign
manufacturers located in a country:

(i) with which the United States has an
Agreement of Friendship, Commerce and
Navigation, or the eguivalent, which pro-
vides for nationals of that country to receive
national treatment with respect to access to
the courts of justice within the territory of
the United States;

(ii) with that is a signatory to the Hague
Convention on the Service Abroad of Judi-
cial and Extrajudicial Documents in Civil or
Commercial Matters;

(iii) with that is a signatory to the Hague
Convention on the Taking of Evidence
Abroad in Civil or Commercial Matters; or
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(iv) with which the United States has a
Consular Agreement, or the equivalent, per-
mitting consular service of process within
that country;
at the time a relevant product liability ac-
tion is initiated.

HARKIN AMENDMENT NO. 749

Mr. HARKIN proposed an amendment
to amendment No. 690 proposed by Mr.
COVERDELL to amendment No. 59 pro-
posed by Mr. GORTON to the bill H.R.
956, supra,; as follows:

In section 107(b) of the amendment as
amended by amendment No. 709, insert the
following:

(6)(1) Notwithstanding paragraph (1), the
amount of punitive damages that may be
awarded in any product liability action that
is subject to this title against an owner of an
unincorporated business, or any partnership,
corporation, unit of local government, or or-
ganization that has 25 or more full-time em-
ployees shall be the greater of—

(I) an amount determined under paragraph
(1); or Y

(II) 2 times the average value of the annual
compensation of the chief executive officer
(or the equivalent employee) of such entity
during the 3 full fiscal years of the entity
immediately preceding the date on which the
award of punitive damages is made.

(ii) For the purposes of this subparagraph,
the term ‘compensation’ includes the value
of any salary, benefit, bonus, grant, stock
option, insurance policy, club membership,
or any other matter having pecuniary
value.".

NOTICES OF HEARINGS

COMMITTEE ON RULES AND ADMINISTRATION

Mr. STEVENS. Mr. President, I wish
to announce that the Committee on
Rules and Administration will meet in
SD-106, Dirksen Senate Office Building,
on Thursday, May 11, 1995, at 9:30 a.m.,
to receive testimony on the Smithso-
nian Institution: Management Guide-
lines for the Future.

For further information concerning
this hearing, please contact Christine
Ciccone of the committee staff on 224-
5647.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. MURKOWSKI. Mr. President, I
would like to announce for the public
that a hearing has been scheduled be-
fore the full Committee on Energy and
Natural Resources to review Nuclear
Regulatory Commission licensing ac-
tivities with regard to the Department
of Energy's civilian nuclear waste dis-
posal program and other matters with-
in the jurisdiction of the Nuclear Regu-
latory Commission.

The hearing will take place Tuesday,
May 16, 1995, at 9:30 a.m., in room SD-
366 of the Dirksen Senate Office Build-
ing in Washington, DC.

Witnesses may testify by invitation
only. For further information, please
call Karen Hunsicker at (202) 224-4971.

SUBCOMMITTEE ON PARKS, HISTORIC
PRESERVATION AND RECREATION

Mr. CAMPBELL. Mr. President, I

would like to announce for the public
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that an oversight hearing has been
scheduled before the Subcommittee on
Parks, Historic Preservation and
Recreation.

The hearing will take place Tuesday,
May 23, 1995, at 2:30 p.m. in room SD-
366 of the Dirksen Senate Office Build-
ing in Washington, DC.

The purpose of this oversight hearing
is to review the Department of the In-
terior's programs, policies, and budget
implications on the reintroduction of
wolves in and around Yellowstone Na-
tional Park.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Sub-
committee on Parks, Historic Preser-
vation and Recreation, Committee on
Energy and Natural Resources, U.S.
Senate, 304 Dirksen Senate Office
Building, Washington, DC 20510-6150.

For further information, please con-
tact Jim O’Toole of the subcommittee
staff at (202) 224-5161.

SUBCOMMITTEE ON FORESTS AND PUBLIC LANDS

Mr. CRAIG. Mr. President, I would
like to announce for the information of
the Senate and the public that a hear-
ing has been scheduled before the Sub-
committee on Forests and Public
Lands to receive testimony on the
property line disputes within the Nez
Perce Indian Reservation in Idaho.

The hearing will take place on May
25, 1995, at 9:30 a.m. in room SD 366 of
the Dirksen Senate Office Building in
Washington, DC.

Those wishing to testify or who
which to submit written statements
should write to the Committee on En-
ergy and Natural Resources, U.S. Sen-
ate, Washington, DC 20510. For further
information, please call Andrew
Lundquist at (202) 224-6170.

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON FINANCE

Mr. ROTH. Mr. President, I ask unan-
imous consent that the Finance Com-
mittee be permitted to meet Tuesday,
May 9, 1995, beginning at 9:30 a.m. in
room SD-215, to conduct a hearing on
Medicare solvency.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON DISABILITY POLICY

Mr. ROTH. Mr. President, I ask unan-
imous consent that the Subcommittee
on Disability Policy, Committee on
Labor and Human Resources, be au-
thorized to meet during the session of
the Senate on Tuesday, May 9, at 9
a.m., to conduct a hearing on “Part B
of the Individuals with Disabilities
Education Act."”

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON PERSONNEL

Mr. ROTH. Mr. President, I ask unan-

imous consent that the subcommittee
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on personnel and the Subcommittee on
Readiness of the Committee on Armed
Services be authorized to meet at 9
a.m. on Tuesday, May 9, 1995, in open
session, to receive testimony regarding
military family housing issues in re-
view of 8. 727, the national defense au-
thorization bill for fiscal year 1996, and
the Future Years Defense Program.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON SEAPOWER

Mr. ROTH. Mr. President, I ask unan-
imous consent that the Subcommittee
on Seapower of the Committee on
Armed Services be authorized to meet
at 9:30 a.m. on Tuesday, May 9, 1995, in
open session, to receive testimony on
the Department of the Navy's imple-
mentation of its strategy for littoral
warfare in review of S. 727, the Defense
Authorization Act for fiscal year 1996
and the Future Years Defense Pro-

gram.
The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON SUPERFUND, WASTE
CONTROL, AND RISK ASSESSMENT
Mr. ROTH. Mr. President, I ask unan-
imous consent that the Subcommittee
on Superfund, Waste Control, and Risk
Assessment be granted permission to
conduct an oversight hearing Tuesday,
May 9, at 9 a.m., regarding the Com-
prehensive Environmental Response,
Compensation, and Liability Act.
The PRESIDING OFFICER. Without
objection, it is so ordered.

ADDITIONAL STATEMENTS

REGARDING IRAN

e Mr. D’AMATO. Mr. President, I rise
today to discuss the ongoing situation
in Iran.

Clearly, the situation in Iran today is
one of desperation. The Iranian people,
suffering the depredations of 16 years
of rule by a corrupt, terrorist, regime,
deserve better. They deserve to have a
government that respects the rich and
dignified history of the Iranian people.
Unfortunately, what they have gotten
is a government that violates their
human rights and has brought a for-
merly rich and varied economy down
upon the shoulders of the people, suffo-
cating them.

While we know that the regime in
Teheran practices terrorism with great
frequency throughout the world, most
people forget that they also inflict ter-
ror against their own people. If they
will torture and execute their own peo-
ple, what respect will they have for
those of other nations?

Mr. President, today we must under-
stand one simple fact: the terrorist re-
gime in Iran does not represent the Ira-
nian people. It represents murder, ter-
ror, and destruction, nothing more and
nothing less. The Iranian people de-
serve better, and they deserve freedom
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from the corrupt rule of the terrorist
regime that calls itself the Govern-
ment of Iran.®

GOVERNOR EDWARDS ON THE
CONTRACT WITH AMERICA

® Mr. BREAUX. Mr. President, I ask
unanimous consent that a speech by
Louisiana Gov. Edwin Edwards be
printed in the CONGRESSIONAL RECORD.
Governor Edwards recently made re-
marks concerning the House-passed
Contract With America and its effect
on Louisiana. I found Governor Ed-
ward's remarks very informative, and I
wanted to share them with my col-
leagues.
The speech follows:
SPEECH BY GOVERNOR EDWARDS

I have said repeatedly that I do not believe
the actions of American voters last fall were
an endorsement of the so-called Republican
“Contract with America' so much as a gen-
eral dissatisfaction with the status quo and
a desire for new faces.

National surveys indicate that few voters
knew anything about the contents of the so-
called contract when they went to the polls,
and still fewer based their votes on support
for its provisions.

As the Republican Congressional leaders
continue to act upon what they claim is a
mandate for their so-called contract, how-
ever, 1t has been necessary for me as a re-
sponsible Governor of a small state (1.7 per-
cent of U.S. population) with a large percent-
age of poor people to take a closer look at
just what the provisions mean to the people
of Louisiana.

Idon't like what I see. I am convinced that
Louisianians, at least, would not have voted
for the contract. I am alarmed because it ap-
pears that the end result effectively will be
a contract ‘‘on" the children of Louisiana
and, ultimately, on the well-being of the en-
tire state.

Neither Louisiana nor our nation can af-
ford to balance the federal budget on the
backs of its most vulnerable and its most
precious resources—its children. But what
makes these particular efforts even more on-
erous is that the cuts will not be applied to
reduce the federal deficit and, thus, reduce
the price these same children will be paying
on behalf of the nation in the future. Rather,
the cuts will be used to compensate for tax
breaks to wealthy individuals and corpora-
tions.

This ‘“‘contract on Louisiana children"
means that while families with incomes of
$200,000 a year get tax breaks that will put
cash in their pockets, many of our poor chil-
dren will have food taken out of their
mouths. Literally, 59,000 of-Louisiana’s poor
children will lose school lunches; 28,500 poor
children will lose meals and snacks in child-
care and Head Start programs, and about
410,000 children will lose 10 percent of their
food stamp benefits.

Under the welfare block grant proposal of
House Speaker Newt Gingrich, Louisiana
will lose about $1.68 billion over the next five
years that otherwise would be used for our
children—especially those who are poor, hun-
gry, disabled, abused or neglected, or sick.

Even setting aside the devastating human
effect, the state would suffer economically.
The $1.68 billion potentially lost to the
state’s economy represents almost twice as
much as Louisiana’s annual, net income-tax
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revenues. The ripple effect throughout our
business community—whether it be *“Mom
and Pop™ service stations, shoe shops or gro-
cery chains would be a disaster that would
have a ruinous ‘“‘trickle down" effect on our
parishes and towns.

Louisiana already is struggling to meet its
obligations to serve the health-care needs of
our poor people under new federal Medicaid
requirements that have reduced federal aid
to the state and threaten to wipe out new
economic gains the state is making. We can-
not afford this contract on our state's econ-
omy.

And that would only be the start. Louisi-
ana would get a smaller share of federal dol-
lars that it does today, despite having a larg-
er proportion of poor people than most other
states and an average per-capita income that
is only 80 percent of the U.S. average. His-
tory shows that block grants tend to shrink
over years as the spotlight fades away from
them. Further, if the national economy fell
into a decline, there would be no strengthen-
ing of the assistance safety net.

And there is more. The contract threatens
the 433,958 children under age 21 who re-
ceived Medicaid-covered services in 1993 in
Louisiana at a cost of about $1,928 per child.

In 1991, 31.420 births were financed by Med-
icaid, and payments for maternity and new-
born care were 4.5 percent of total Medicaid
expenditures in the state. Meanwhile the in-
fant mortality rate decreased by 22 percent
between 1984 and 1992—from 12.1 to 9.4 per
1,000 live births—obviously a result of better
access to health care, among other factors.

What will happen to the birth rate, to the
pregnant mothers, the infants, and to our
children if that access is reduced because of
budget cuts? That is a campaign “contract"
victory I for one would not care to claim.

I am the very embodiment of the difference
a good education can make in the future of
a poor child. However, if Republicans suc-
ceed with their stated intentions: 101,621
Louisiana college students—who already pay
more than the Southern states' average in
tuition—will pay more for student loans; 670
of Louisiana's young people will not partici-
pate in national service jobs that allow them
to earn college tuition; 62 of our state's 66
school districts will lose money now avail-
able to help them make their schools safe
and drug-free; 2,400 Louisiana students with
special needs will lose extra help they need
to learn and to succeed, and 27,000 teenagers
in Louisiana will lose summer jobs.

Our young people cannot afford this “‘con-
tract on their future."

And there is more: 7,460 Louisiana children
are at risk of losing access to safe, affordable
child care—a move which not only threatens
the well-being of the children but also the
psychological well-being of the parents while
they are at work; another 1,700 abused and
neglected children will lose foster care; 28,500
blind and disabled children lose S8I cash as-
sistance immediately, and 114,000 low-income
children lose cash assistance.

The contract falls also on 41,531 senior citi-
zens and families with children in our state
who will lose assistance they depend upon to
provide heat during the winter, and 17,747
Louisiana families who otherwise could
count on an FHA loan, their only access to
an affordable home loan, to help them buy
their first houses.

These are only some of the disastrous ef-
fects of the contract on Louisiana that
threaten the young, the weak and the poor—
in short, the very people who need our help
the most. I do not believe that was the in-
tent of the American voters nor is the wish
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of Louisiana voters. And I do not believe it
is in the best interests of either the Amer-
ican people or their elected representatives.

I am reminded of the words of Jesus who
described in the Gospel of St. Matthew
(Chapter 25, verses 44-45) how on Judgement
Day those on the left hand of God would ask:
‘Lord, when saw we Thee an hungred, or
athirst, or a stranger, or naked, or sick, or in
prison, and did not minister unto Thee? Then
shall He answer them, saying, Verily I say
unto you, Inasmuch as ye did it not to one of
the least of these, ye did it not to Me.’

May I respectfully suggest as we open our
ears to listen to the popular political rhet-
oric of tax cuts and budget balancing that we
pause for a moment and open our eyes to the
consequences on those who can least afford
to bear the burdens which will be heaped
upon them in the attempt to achieve these
goals.e

TRIBUTE TO CATONS CHAPEL-
RICHARDSON COVE VOLUNTEER
FIRE DEPARTMENT

e Mr. FRIST. Mr. President, I rise
today to commend the Catons Chapel-
Richardson Cove Volunteer Fire De-
partment in Sevierville, TN, for their
dedication and service to their commu-
nity. In east Tennessee’s Sevier Coun-
ty, the county-operated fire depart-
ment is often unable to reach the re-
mote areas of Catons Chapel and Rich-
ardson Cove in time to save a burning
house or building—the distance is just
too great. As a result, residents in
those areas of the county obtained a
State charter in 1992 to create a volun-
teer fire department that could better
serve those communities.

The fire department began with a
handful of volunteers, who met in the
basement of a local store to plant the
development and cost of a fully oper-
ational fire department. With about
$18,000 from the county to get started,
the volunteers held small fundraisers
and obtained a bank loan to raise the
additional money they needed to con-
struct a firehouse and purchase fire
trucks and other equipment. A local
resident donated land, and in Novem-
ber 1993, the community broke ground
for the firehouse.

Mr. President, not only did the
Catons Chapel-Richardson Cove volun-
teers do much of the construction on
the fire station themselves, they have
built this entire department from the
ground up. These volunteer firefighters
are the true definition of public serv-
ants—they recognized a need in their
community and have worked hard to
satisfy it.

Now, all of that work is beginning to
pay off. The fire department has 22 vol-
unteer firefighters, most whom have
been trained by the Sevier Firefighters
School. The department also has three
fire trucks, including one that can
pump more than 1,000 gallons of water
per minute, protective clothing, air
packs, and experience—volunteers from
the Catons Chapel-Richardson Cove de-
partment have responded to and as-
sisted on many calls in the area.
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Mr. President, the most important
thing about these firefighters is that
they are all volunteers. Every time the
department receives a call to respond,
these citizens leave their families and
risk their lives to help save a neigh-
bor's life and home or to prevent a
local business from losing everything
that it has. Mr. President, this country
is full of dedicated public servants like
the volunteers in Sevier County, but
all too often, their work goes unno-
ticed. Today, I would like to recognize
the firefighters in the Catons Chapel-
Richardson Cove Volunteer Fire De-
partment and the nine members of the
department’s volunteer advisory board
and thank them for their efforts and
dedicated service to their community.e

THE 75TH ANNIVERSARY OF OUR
LADY OF REDEMPTION CHURCH

¢ Mr. LEVIN. Mr. President, I would
like to recognize an impressive mile-
stone which will soon be achieved by a
church in Warren, MI. On May 13, 1995,
Our Lady of Redemption Church will
celebrate its 76th anniversary. The
church serves over 4,000 parishioners in
the Detroit area. In fact, it is the larg-
est Melkite-Catholic Eastern Rite Par-
ish in the United States.

The Detroit community benefits
from a number of community service
activities performed by members of
this historic church. Our Lady of Re-
demption regularly holds food drives
and their contributions reach far and
wide to Detroit area food banks. Pa-
rishioners provide volunteer help to
area hospitals, they support the Hun-
ger Action Coalition, and they partici-
pate in the Metro Detroit Youth Day.
The parish annually donates its facili-
ties for use by the city of Warren's
Parks and Recreation Department. Not
only is Our Lady of Redemption the
spiritual center for its members, but
the church regularly organizes activi-
ties with parishes of other denomina-
tions to interchange fellowship in the
spirit of ecumenism.

Please join me in saying congratula-
tions to an integral member of the De-
troit community—Our Lady of Re-
demption Church. I thank the clergy
and members of this church for their
dedicated service and wish them many
more years of fellowship.e

SUBMISSION OF MOTION ADOPTED
IN THE COMMITTEE ON THE
BUDGET

® Mr. DOMENICI. Mr. President, pur-
suant to paragraph 2 of rule XXVI of
the Standing Rules of the Senate, I
submit for printing in the CONGRES-
SIONAL RECORD a motion adopted in the
Committee on the Budget on May 6,
1995, governing consideration of amend-
ments during deliberations on the fis-
cal year 1996 budget resolution.
The motion follows:
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PAay-As-You-Go MoOTION MAKING OUT OF
ORDER AMENDMENTS THAT ARE NOT DEFICIT
NEUTRAL

Motion that, during deliberations on the
fiscal year 1996 budget resolution, it not be
in order for the committee to consider any
perfecting amendment to the Chairman's
Mark that is not deficit neutral in each year
as measured against that Mark or any com-
plete substitute amendment that fails to
achieve and sustain balance by fiscal year
2002 under a Unified budget; provided that
the President Clinton's fiscal year 1996 budg-
et shall be in order as a complete sub-
stitute.e

APPOINTMENTS BY THE VICE
PRESIDENT

The PRESIDING OFFICER. The
Chair, on behalf of the Vice President,
pursuant to 22 U.S.C. 276h-276k, as
amended, appoints the Senator from
California [Mrs. FEINSTEIN] as a mem-
ber of the Senate delegation to the
Mexico-United States Inter-
parliamentary Group during the first
session of the 104th Congress, to be
held in Tucson, AZ, May 12-14, 1995.

The Chair, on behalf of the Vice
President, pursuant to 22 U.S.C. 276d-
276g, as amended, appoints the Senator
from Hawaii [Mr. AKAKA] as a member
of the Senate delegation to the Canada-
United States Interparliamentary
Group during the first session of the
104th Congress, to be held in Hunts-
ville, ON, Canada, May 18-22, 1995.

ADDITIONAL COSPONSORS—S. 768

Mr. GORTON. Mr. President, I ask
unanimous consent that the Senator
from Louisiana [Mr. BREAUX], and the
Senator from Oregon [Mr. PACKWOOD],
be added as original cosponsors to S.
768, the Endangered Species Act Re-
form Amendments of 1995, which I in-
troduced earlier today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SEQUENTIAL REFERRALS—S. 776
AND H.R. 1139

Mr. GORTON. Mr. President, I ask
unanimous consent that if and when
the Senate's Commerce Committee re-
ports S. 776, a bill to authorize the At-
lantic Striped Bass Conservation Act,
introduced by Senators CHAFEE and
KERRY, it be sequentially referred to
the Senate Committee on Environment
and Public Works for a period not to
exceed 20 session days of the Senate;
and that if the bill has not been re-
ported by that time, it be automati-
cally discharged and placed on the Sen-
ate Calendar; provided further, that if
and when the Senate Commerce Com-
mittee reports H.R. 1139, it be sequen-
tially referred to the Senate Commit-
tee on Environment and Public Works
for a period not to exceed 20 session
days of the Senate; and that if the bill
is not reported by that time, it be
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automatically discharged and placed
on the calendar.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AUTHORIZING TESTIMONY BY SEN-
ATE EMPLOYEE AND REPRESEN-
TATION BY SENATE LEGAL
COUNSEL

Mr. GORTON. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Senate Resolution 119, submit-
ted earlier today by Senators DOLE and
DASCHLE, authorizing representation
by Senate legal counsel.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The legislative clerk read as follows:

A resolution (S. Res. 119) to authorize tes-
timony by Senate employee and representa-
tion by Senate legal counsel.

Mr. GORTON. Mr. President, I ask
unanimous consent that the resolution
be considered and agreed to, the pre-
amble be agreed to and the motion to
reconsider be laid upon the table; and
that any statements relating to the
resolution appear at the appropriate
place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

So the resolution (S. Res. 119) was
considered and agreed to.

The preamble was agreed to.

The resolution, with its preamble, is
as follows:

Whereas, in the case of United States v.
George C. Matthews, Case No. 95-CR-11, pend-
ing in the United States District Court for
the Eastern District of Wisconsin, a sub-
poena for testimony has been issued to Darin
Schroeder, an employee of the Senate on the
staff of Senator Feingold;

Whereas, by the privileges of the Senate of
the United States and Rule XI of the Stand-
ing Rules of the Senate, no evidence under
the control or in the possession of the Senate
may, by the judicial process, be taken from
such control or possession but by permission
of the Senate;

Whereas, when it appears that evidence
under the control or in the possession of the
Senate may promote the administration of
justice, the Senate will take such action as
will promote the ends of justice consistently
with the privileges of the Senate;

Whereas, pursuant to sections 703(a) and
T04(a)(2) of the Ethics in Government Act of
1978, 2 U.S.C. §§288b(a) and 288c(a)(2) (1994),
the Senate may direct its counsel to rep-
resent committees, Members, officers and
employees of the Senate with respect to sub-
poenas or orders issued to them in their offi-
cial capacity: Now, therefore, be it

Resolved, That Darin Schroeder and any
other employees in Senator Feingold's office
from whom testimony may be necessary are
authorized to testify and to produce records
in the case of United States v. George C. Mal-
thews, except concerning matters for which a
privilege should be asserted.

SEC. 2. That the Senate Legal Counsel is
directed to represent Darin Schroeder and
any other employee in connection with the
testimony authorized under section 1.

Mr. DOLE. Mr. President, the United
States has issued a subpoena for Darin
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Schroeder, an employee on the staff of
Senator FEINGOLD, to testify at the
trial of a defendant who was indicted
last January for threatening to bring a
bomb to a post office building in Mil-
waukee to kill or injure individuals
and to damage or destroy the building.
The defendant is alleged to have made
the threat in a telephone conversation
with Mr. Schroeder, who handles postal
service constituent casework for Sen-
ator FEINGOLD.

This resolution would authorize Mr.
Schroeder, as well as any other em-
ployees on Senator FEINGOLD's staff
from whom testimony may be required,
to testify and to produce records at
trial, and to be represented by the Sen-
ate Legal Counsel.

ORDERS FOR WEDNESDAY, MAY 10,
1995

Mr. GORTON. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it
stand in recess until the hour of 9:30
a.m., Wednesday, May 10, 1995; that fol-
lowing the prayer, the Journal of pro-
ceedings be deemed approved to date,
the time for the two leaders be re-
served for their use later in the day
and the Senate then immediately re-
sume consideration of H.R. 956, the
product liability bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. GORTON. Mr. President, for the
information of all Senators, the Senate
will resume consideration of the prod-
uct liability bill at 9:30 a.m. At 9:45
a.m., there will be at least two stacked
rollcall votes on, or in relation to,
amendments to the substitute amend-
ment.

ORDER FOR LENGTH OF TIME OF VOTES

Mr. GORTON. Mr. President, I ask
unanimous consent that the first vote
of the 9:45 a.m. voting sequence be 15
minutes in length, with the remaining
votes in the sequence limited to 10
minutes each,

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER OF PROCEDURE

Mr. GORTON. Mr. President, a final
passage vote is expected on the product
liability bill at approximately 11:30
a.m. Also, at 12 noon, the Senate will
begin consideration of calendar No. 74,
the solid waste disposal bill. Therefore,
votes can be expected to occur
throughout the day on Wednesday.

RECESS UNTIL 9:30 A.M.
TOMORROW

Mr. GORTON. Mr. President, if there
is no further business to come before
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the Senate, I now ask unanimous con- NOMINATIONS CONFIRMATION
suindt;rtil;: pi-l;fris:;l:trg e:tand ia: Tepens Executive nominations received by Executive nomination confirmed by
, : the Senate May 9, 1995: the Senate May 9, 1995:
There being no objection, the Senate,
at 8:13 p.m., recessed until Wednesday, DEFPARTMENT OF DEFENSE CENTRAL INTELLIGENCE
May 10' 1995’ at 9:30 a.m. JOHN P. WHITE, OF MASSACHUSETTS, TO BE DEPUTY JOHN M. DEUTCH, OF MASSACHUSETTS, TO BE DIREC-

SECRETARY OF DEFENSE, VICE JOHN M. DEUTCH. TOR OF CENTRAL INTELLIGENCE.
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