January 22, 1996

CONGRESSIONAL RECORD—SENATE

555

SENATE—Monday, January 22, 1996

The Senate met at 12 noon, and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Almighty God, who calls strategic
leaders to shape history, we pray for
the women and men of this Senate.
Once again, today, may they feel awe
and wonder that You have chosen them
through the voice of Your people. May
they live this day humbly on the knees
of their hearts, honestly admitting
their human inadequacy and gratefully
acknowledging Your power. Dwell in
the secret places of their hearts to give
them inner peace and security. Help
them in their offices, with their staffs,
in committee meetings, and when they
are here together in this sacred, his-
toric Chamber. Remind them of their
accountability to You for all they say
and do. Reveal Yourself to them. Be
the unseen friend beside them in every
changing circumstance. Give them a
fresh experience of Your palpable and
powerful spirit. Banish weariness and
worry, discouragement and disillusion-
ment. Often today may we all hear
Your voice saying, ‘“Come to me, all
who are weary and heavy laden and I
will give you rest.” Lord, help us to
rest in You and receive the incredible
resiliency You provide. Thank You in
advance for a truly productive day. In
the name of our Lord. Amen.

RECOGNITION OF THE MAJORITY
LEADER
The PRESIDENT pro tempore. The
able majority leader, Senator DOLE, is
recognized.

SCHEDULE

Mr. DOLE. Mr. President, there will
be a period for morning business until
the hour of 1 p.m. We will not have any
rollcall votes during today’s session. I
am not anticipating any rollcall votes
for the remainder of the week. If a roll-
call vote becomes necessary, ample no-
tification will be given to all Members.

We will, obviously, turn to any mat-
ters we can clear by unanimous con-
sent on the Legislative Calendar. There
will be a continuing resolution coming
over from the House on, I believe,
Wednesday of this week, and it is my
hope that we can dispose of that by
consent. If not, we would have to give
Members at least 24 hours’ notice on
each side. I am not certain how many
Members plan to be in town this week.
Many are back in their States doing of-

ficial business. But the continuing res-
olution expires Friday, January 26.
Therefore, we need to act on it before
that date.

It is also my understanding that the
Presiding Officer would like to bring
up this week the conference report on
the Defense authorization bill. Again,
it is our hope that if that does come
up, as I understand it, it now has bipar-
tisan support. The conference report
has been signed by Senators NUNN and
KENNEDY on that side and by all the
Republican conferees, as I understand
it. It is our hope that if that comes up,
it can be done by consent. If not, we
would either have to postpone that
vote or give our colleagues notice, be-
cause we have indicated we would do
that, and we will follow through on
that.

e ————

THE SENATE RETURNS TO
SESSION

Mr. DOLE. Mr. President, we do re-
turn to session today ending a recess
that began on January 10. Much of
what has occurred across America
these past 12 days has to do with the
weather. I know all Senators join me in
saying that our thoughts and prayers
are with all those who were victims of
“The Blizzard of '96."” One of the hard-
est hit States was Pennsylvania. I saw
Governor Ridge on television this
morning expressing his concern that
the Federal Emergency Management
Administration has not been as helpful
as Pennsylvania had hoped. I under-
stand that is being worked out. I hope
it is, and I hope FEMA does their usual
good job, as they have in the past. We
will follow that closely.

I would expect that once Federal offi-
cials look at the devastation caused by
the flooding, they will provide the nec-
essary assistance. I know the Senate
stands ready to work with our Gov-
ernors and with the President to en-
sure that that occurs as quickly as pos-
sible.

Not only was much of America frozen
this past week and a half, but so, too,
were the negotiations for a balanced
budget. We do have from the President,
finally, a certified CBO balanced budg-
et. But I must say to my colleagues
that, unfortunately, if you take a close
look at that budget—and I commend
the President for submitting it—much
of the savings do not take place until
the next century. This is 1996. If the
President were reelected, he would be
long gone before most of the savings in
the discretionary spending occur. Nine-
ty-five percent of the savings in the
President’s proposal in discretionary

spending occur in the last 2 years, 2001,
2002.

We were concerned about our budget
because we think ours is a little bit
backloaded, but I do not believe, know-
ing the Congress as I do, that it would
be possible for the appropriators to do
that much cutting in the final 2 years.
Ninety-five percent of $295 billion
would have to be done in the last 2
years.

So it seems to me that there is still
some glimmer of hope that we might
come together on a balanced budget
agreement. It is not that we have not
tried. We have spent over 50 hours and,
as far as I am concerned, everyone was
there in good faith. The discussions
were long, frank, and candid. In fact, I
read about a lot of them in the Wash-
ington Post. If I had missed all the
meetings, I would have known all
about them because they were fairly
accurate renditions of what happened.
It was in four installments. It did not
have everything in there, but almost.

I think the basic problem is just this
fundamental difference we have on
each side of the aisle on the role of
Government and giving power back to
the States, letting the Governors and
legislatures, whether it is on welfare or
Medicaid, make the decisions, and
whether or not we should have tax cuts
for families with children—not for the
rich, but for families with children. I
must say, in that area both the Presi-
dent and the Republicans have a tax
credit. So it is not that we think tax
credits are bad. We cap ours. The Presi-
dent caps his. We are trying to get the
package together. We also know we are
not going to be successful unless we
deal with entitlements. Everybody will
recognize, including the entitlement
commission, which was chaired by Sen-
ator KERREY of Nebraska and Senator
Danforth of Missouri, who recognized
that entitlements were out of hand and
needed to be addressed. If we do not do
something to preserve and strengthen
Medicare, it is going to be in real trou-
ble in a few years.

So if there is movement—again, I say
this without any criticism—I think the
movement has to come from the Presi-
dent. We have indicated many, many
times that we have moved substan-
tially on the Republican side, whether
it was on Medicare or Medicaid, or
whether it was the earned income tax
credit, or whether it was tax reduc-
tions. All those four programs we put
in a little box and we have indicated
how much we have come in the Presi-
dent’s direction and how little he has
come in our direction.

So if there is to be an agreement—
and I say it as fairly as I can—I think
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the President needs to make a re-
sponse. Until that happens, I do not see
any real reason to sit down for addi-
tional meetings. There is still an op-
portunity and still some glimmer of
hope, as I said.

With reference to the continuing res-
olution, which is currently funding
Government, it does expire at the end
of this week. I do not find much sup-
port, as I travel around the country,
for another Government shutdown. We
can point our fingers at the President
for vetoing three major appropriations
bills, which would have put nearly
every one of the workers back to work.
He can point his finger at us saying we
permitted the Govermnment to shut
down.

I think the American people really do
not understand. They do not like it. I
know the Federal employees do not
like it, and others do not know why we
pay people for not working, although
in this case the Federal employees
were willing workers and were prepared
to go to work.

Qur response this week is clear: Keep
faith with our principles and keep our
word to the American people and also
to keep faith with Federal employees
who should not be the pawns in this
game, I think, as the Washington Post
said in an editorial 2, 3, or 4 weeks ago.

That is what we have coming up this
week. The President will address the
Congress and the American people to-
morrow night on the State of the
Union. I think I will respond to that. I
think that will happen.

Then, as far as I know, if we can
work it out, there will be no votes the
remainder of the week. We will let
Members know on each side. I will dis-
cuss this with the Democratic leader,
Senator DASCHLE. Then we will also
outline plans for the next week and the
week after that as we go into Feb-

ruary.

PROVIDING FOR THE STATE OF
THE UNION ADDRESS BY THE
PRESIDENT OF THE UNITED
STATES

Mr. DOLE. Mr. President, I ask unan-
imous consent that the Senate proceed
to the immediate consideration of Sen-
ate Concurrent Resolution 39, submit-
ted earlier today.

The PRESIDING OFFICER (Mr.
GRrAMS). The clerk will report.

The assistant legislative clerk read
as follows:

A concurrent resolution (S. Con. Res. 39)
providing for the State of the Union Address
by the President of the United States.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the concurrent resolution?

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

The PRESIDING OFFICER. The
question is on agreeing to the concur-
rent resolution.
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The concurrent resolution (S. Con.

Res. 39) was agreed to, as follows:
S. CON. RES. 39

Resolved by the Senate (the House of Rep-
resentatives concurring), That the two Houses
of Congress assemble in the Hall of the
House of Representatives on Tuesday, Janu-
ary 23, 1996, at 9 p.m., for the purpose of re-
ceiving such communication as the Presi-
dent of the United States shall be pleased to
make to them.

Mr. DOLE. I move to reconsider that
motion, and I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

MORNING BUSINESS

The PRESIDING OFFICER. Under
the previous order, there will now be a
period for the transaction of morning
business not to extend beyond the hour
of 1 p.m., with Senators permitted to
speak therein for up to 5 minutes each.

AGRICULTURE CONCERNS

Mr. COCHRAN. Mr. President, one of
the things that I learned when I was
back in my State was that there is se-
rious concern in the agriculture com-
munity about the failure to have a
farm bill in place before this new crop
season begins.

Already, farmers are having to make
decisions about the kinds of activity
that they will pursue on their lands
this year, and without the guidance of
the provisions as to agriculture pro-
grams from the Government, a lot are
put in a position of having to guess and
to simply operate on the basis of faith
in the fact that Government might
come to some agreement on agri-
culture programs sometime this crop
year.

It was one of the casualties of the
veto by the President of the Balanced
Budget Act that we do not have in
place now commodity programs to
guide our agriculture producers in
making their decisions. Lenders are re-
luctant to make loans for funds to
begin the operations of this crop year
without that same kind of certainty, as
well.

What I am suggesting is that another
high priority for legislative action, as
soon as possible, in addition to the con-
ference report on the defense author-
ization bill mentioned by our majority
leader, is action on a farm bill, or ac-
tion that will put in place some tem-
porary arrangement for income protec-
tion, the other provisions that are usu-
ally found in commodity programs in
the Agriculture Act.

One suggestion that I know is being
discussed today among House and Sen-
ate Members is whether or not this
continuing resolution that could come
over from the House includes provi-
sions of the Balanced Budget Act as
they pertain to the agriculture pro-
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grams. That is something that is being
discussed.

I do not know how that will come out
in terms of trying to get bipartisan
agreement. I support that. We have
passed that twice now in the House and
in the Senate. It was part of the Bal-
anced Budget Act sent to the Presi-
dent. I hope we can come to some reso-
lution of this. I urge the Senate and
particularly those on our Committee
on Agriculture to weigh in with their
thoughts and advice and counsel on
this subject so we can reach a decision
at the earliest possible time.

We will put at risk, Mr. President, a
lot of farmers all over the country—not
just in my State but all over the coun-
try—who do not know what the pro-
gram is going to be. Is there going to
be a program? The Secretary says he
will implement himself a rice program
if no action is taken by the Congress.
In my State, that is an important com-
modity. What is the program going to
be? We do not know.

I think it is an obligation, and it
would be a very serious act of irrespon-
sibility if this Congress does not soon
settle on a farm program for this crop
year, put it in place in the statute
book, and let this agriculture sector of
ours, which has become so productive
and so important to our national pride,
continue to flourish and to do so in an
environment of partnership with the
Federal Government to make sure that
it continues to be a successful part of
our national economy.

Mr. DORGAN. Mr. President, I came
to the floor to speak about a number of
issues. I ask unanimous consent to be
allowed to proceed for 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

FARM PROGRAM

Mr. DORGAN. Mr. President, the
statement by the Senator from Mis-
sissippi is absolutely correct. I do not
agree with the conclusion that we
ought to include the provisions that
were in the last Balanced Budget Act
as to the next farm plan, but I cer-
tainly agree with him that this Con-
gress owes a decision on what kind of a
farm program we will have for the fam-
ily farmers in this country—not just
the family farmers, but especially for
them—for the lenders, for the agri-
businesses that rely on them. They
need to understand as they head to-
ward spring planting what kind of a
farm program do we have in this coun-
try

We did not enact a 5-year farm plan
last year. There are a lot of reasons for
that. We do owe them, it seems to me,
a response; if nothing else, an expanded
and accelerated debate now to try to
figure out what we could agree on for a
decent farm program. I support that,
although the Senate will not be in ses-
sion with votes for some days and some
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weeks, perhaps, so that may not be
possible.

It will be my intention tomorrow to
introduce a piece of legislation in the
Senate to extend the current farm pro-
gram for 1 year and provide some addi-
tional flexibility for planting decisions
by farmers in that extension and, addi-
tionally, to provide forgiveness for
some of the advance deficiency pay-
ments for those farmers who suffered a
crop failure last year.

I do not necessarily think the best
solution is to extend the previous farm
program or the current farm program,
but it is a solution that is preferable to
doing nothing. I do believe we owe an
answer to farmers, to their lenders, to
agribusinesses and others, and I appre-
ciate the Senator from Mississippi rais-
ing the issue.

All of us have a responsibility to
work together to provide some cer-
tainty. My best guess is that the way
to provide certainty at this point
would be to extend the current farm
program for 1 year, then during this
year to have a substantial debate about
what kind of farm policy we want in
the future, for Republicans and Demo-
crats to reach some consensus and
agreement, and then move forward
with it.

Again, I share most of the issues and
concerns expressed by the Senator
from Mississippi.

Mr. COCHRAN. Will the Senator
yield?

Mr. DORGAN. I am happy to yield to
the Senator.

Mr. COCHRAN. Will the Senator
yield for a response?

Mr. DORGAN. I will be happy to
yield.

Mr. COCHRAN. I appreciate the kind
comments of the Senator from North
Dakota. I just want to say, too, I agree
with him that some changes are indi-
cated. We just do not want the status
quo. I think we can do better than the
status quo. There is too much insist-
ence on the status quo right now from
the administration on a number of sub-
ject areas, vetoing a number of initia-
tives for change and for improvement
of programs.

We have some very good improve-
ments in the agriculture programs in-
cluded in that Balanced Budget Act,
and to just say that we are not going to
consider that I think would be a big
mistake. So I was heartened by the
comments the Senator made about the
fact that he would suggest in his legis-
lation changes for more flexibility, for
more sensitivity to the realities of the
current situation in agriculture. We
have had a lot of changes. We have had
higher commodity prices in a number
of areas. But we do need to get on with
it.

I applaud the Senator and assure him
that my interest, this Senator’s inter-
est, is working in a positive way to
reach agreement so we can put it in
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place. I am glad he is going to intro-
duce legislation along that line.

Mr. DORGAN. Mr. President, I have
never indicated that I do not believe
there are changes that are necessary.
There are changes needed. The current
farm program is frightfully com-
plicated. It has the Government hip
deep in trying to tell farmers where to
plant, what to plant, and when to
plant. We can have, in my judgment, a
much better farm program that has
much greater flexibility for producers.

I do not like the so-called Freedom
To Farm Act in terms of where it
leaves us after 7 years, because my fear
is we are in a situation, then, where
there is no safety net at all and when
international prices drop and stay
down, family farmers just get washed
away. That is my major concern. But
there are some aspects of the plan that
was put in the reconciliation bill which
I could support. Flexibility is one of
them. So I hope we can get together
and have a thoughtful debate and do
this the right way. Republicans and
Democrats can join hands here and
reach a common solution.

A BUDGET COMPROMISE

Mr. DORGAN. I did want to mention
a couple of other points on the floor
today. This is a new year. It is Janu-
ary. I hope all of us have thought
through some New Year's resolutions,
one of which ought to be for all of us in
the Congress, both in the House and
the Senate, and for all of us on both
sides of the political aisle, to see if we
cannot, in 1996, solve problems rather
than create problems.

It has been a year in which we have
had shutdowns, threatened defaults,
and chaos, and a year in which there
were days when this looked a lot more
like a food fight than it did serious leg-
islating in the U.S. Congress. I think
most of us coming back would believe
it would serve the country’s interests if
there were less rancor, if there were a
little more understanding, and if we
turned down the volume just a bit.

It does not mean that these are not
very important issues that are being
debated. But it does mean you cannot,
in a democracy, create a situation
where you say, ‘‘Here is the way we ap-
proach our legislative duties. You are
all wrong, and we are all right.” That
does not make sense. That is not the
way it works. One side is not all right
and the other side is not all wrong.
There are good ideas on both sides of
the political aisle. But you cannot, in
this process, say it is all or nothing, it
is our way or no way, and we have seen
too much of that in 1995.

Both political parties, in my judg-
ment, contribute to the well-being of
this country. I have said it a dozen
times and I will say it again: The Re-
publicans do this country a service by
advancing and continuing to push on
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the issue of Federal deficits. The
Democrats do a service to this country
by saying, yes, let us balance the budg-
et, let us deal with the deficit, but let
us also worry about the priorities, let
us worry about a program like Medi-
care, which is important to low-income
elderly people in this country. Both
sides do us a service. But we ought to,
it seems to me, be willing to engage in
more thoughtful discussion about how
we get the best from each rather than
ending up with the worst of both.

Most of all, we ought not be in a cir-
cumstance in January 1996, again, in
which we see another Government
shutdown. That, it seems to me, pokes
taxpayers in the eye by saying to tax-
payers, ‘“We are going to insist you pay
for work that we prevent from being
completed,” and dangles Federal work-
ers out there on the end of a string say-
ing, “You are the pawns in this dispute
we have about the Federal budget.”

The majority leader talked about the
budget debate. He did so, in my judg-
ment, in very thoughtful terms. I just
want to respond to a couple of points.

If you simply took the offers of the
Republicans and the Democrats that
were last laid on the table in these ne-
gotiations and said we will accept the
least savings in each of these cat-
egories offered by either Republicans
or Democrats, and just took the lowest
amount of savings from each proposal,
you end up in 7 years with $711 billion
in savings. That is sufficient to balance
the budget, if you simply take the
lower of both offers that have been laid
on the table in the last meetings that
occurred on the balanced budget.

We are not so far apart. But the
major difference is over the tax cut,
about $130 billion extra in tax breaks
especially for upper income people. I
am not talking about the lower tax cut
for children. I am talking about the
upper income tax breaks in the cor-
porate welfare area and $132 billion in
extra cuts for Medicare, Medicaid, and
the earned income tax credit. That
really represents the see-saw, the dif-
ference between the two positions in
negotiations.

There ought to be a way to bridge
that, and I hope there will be. I hope,
in the next month or so, this issue will
be put behind us and we will have bal-
anced the budget and we will have bal-
anced the budget with a plan that does
it in the right way for this country.

FLAT TAX

Mr. DORGAN. Mr. President, in just
a couple of moments I wanted to make
an observation about the topic of the
week last week, and I expect the topic
for the next couple of months, that will
generate a lot of interest. That is the
so-called flat tax, or the ‘‘Grey Poupon
plan,” I call it. The flat tax is a fas-
cinating one. I call it that because it is
kind of entertaining, always, for some-
one who comes from a small town of
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300 people to watch a debate between
millionaires and billionaires about who
can propose a tax plan that will allow
investors to get to a zero tax rate the
most quickly.

We have the Armey plan, the Forbes
plan, and some others. I just wanted to
mention, in case people hear about flat
taxes and they think, ‘‘Gee, that
sounds like a good idea, flat, curved,
rolling hills, up or down,” I mean, I do
not know what the geometry of all of
this is. But if you think that we should
not allow a deduction for your home
mortgage interest on your tax return,
then you would really like the flat tax
because the flat tax says you cannot
deduct your home interest mortgage. If
you think you ought to be required to
take your fringe benefits, like your
health insurance that your employer
might provide and now start paying
taxes on that, declare it as income and
pay taxes, then you would really like
the flat tax because that is what you
would have to do. No home mortgage
interest deduction, no charitable de-
duction, and they would take all your
fringe benefits, add them up, and you
start paying taxes on that income.

Then they say flat tax, except it is
not flat. It is a tax that has a flat rate
for those who work and a zero tax rate
for those who invest. Here is the way it
works. You go to work every day and
work and you are going to pay what-
ever flat tax rate they talk about. But
if you happen to have an enormous
amount of money and your income
comes from dividends and interest and
you make $10 million a year in divi-
dends and interest and capital gains,
your tax rate is not flat, it is zero—
zero. So it is not appropriately called a
flat tax. It is flat for people who work
and zero for people who invest.

That might sound good, I guess, if
you are a millionaire or billionaire and
you might debate, if you are a million-
aire or a billionaire, about which plan
gets you to a zero rate first. But, in my
judgment, the more the American peo-
ple dissect this they will understand
more what Mr. Forbes and others are
talking about, that they really want to
say, if you work for a wage you pay an
income tax, but if you get your money
through capital gains or interest or
dividends and get $10 million a year or
$1 million a year or $50 million a year,
guess what, you do not have to pay
taxes in this country because you are
going to get an exemption.

I tell you, I think our tax system is
frightfully complicated. It needs to be
radically simplified. But we do not
need a plan that says, if you work you
pay taxes, and if you invest you have a
massive exemption. That is not a fair
tax plan. They might call it flat, but it
is flat and no tax, a flat tax and no tax,
flat tax for those who work, no tax for
those who invest. I think when the
American people dissect it and take a
good look at it, they are going to say,
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no, let us radically simplify the tax
program, but let us have everybody pay
a little something. If you make $10 mil-
lion from interest, dividends, or capital
gains, you pay a tax. Maybe it is flat,
maybe it is not, but it seems to me ev-
erybody ought to contribute.

I find it interesting in this discussion
that we always hear people say, ‘“Why
should you penalize success?’ When-
ever they use those terms, they all de-
fine success as someone who has had a
capital gain or gets a dividend or inter-
est. What about the success of someone
working? What about someone who
goes to work every day all year and
takes care of his or her family and
earns a wage; is that not success? Of
course it is. Working is achieving suc-
cess as well. Work, investing, manag-
ing, entrepreneurship, all of that is
success. It is not just investment that
is successful. Work is successful. Let us
just make sure we have a tax system
that recognizes that all of those folks
in this country are successful.

We do not want to create a cir-
cumstance where we say America has
an income tax, but it only applies to
those who work for a wage. Those who
are fortunate enough to have inherited
3100 million or reached a position in
life where they have $50 million and
they collect $1 million or $10 million a
year in dividends, they have decided
that they do not have to pay taxes.

So I hope, as we think through this
this year, that we will come to an un-
derstanding of what all these proposals
are and how they affect various parts
of this country.

Let me end where I began, Mr. Presi-
dent. I know that no one is waiting for
time, and you have been generous with
the time today.

I hope that all of us, no matter how
passionately we feel about all of these
issues this year, will decide that we
can work together. We might have deep
disagreements about a lot of issues.
But democracy only works if all of us
in this room decide to work together to
try to bridge our differences. We can
spend all of our time building walls, or
we can spend some of our time starting
to build bridges. It makes a whole lot
of sense for us to tone down the rhet-
oric just a bit and have the deep dis-
agreements and work through these
things but start solving problems for
the American people rather than creat-
ing problems for the American people.

I hope that at the end of 1996 the leg-
acy will have been that we turned the
corner and created a much more pro-
ductive role in the life of this country
than we did in 1995.

Mr. President, I yield the floor.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. MURKOWSKI. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MURKOWSKI. Mr. President, I
ask unanimous consent that I may
speak as in morning business for a few
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE PRESIDENT'S BUDGET
PROPOSAL

Mr. MURKOWSKI. Mr. President, I
recently returned from my State of
Alaska, where I had the opportunity to
speak to our legislature in a joint ses-
sion and visit constituents in Juneau,
Anchorage, and Fairbanks.

Mr. President, what I heard from my
constituents was, I think, best re-
flected in their inability to simply un-
derstand why we could not reach an ac-
cord on a balanced budget. We have
seen from the administration several
budgets come before the Congress. I
think we all recall the first one that
came before this body, which did not
receive one vote, neither Republican or
Democrat.

Subsequently, we have had a series of
more than five budgets, until the ad-
ministration has progressed to the
point where they claim they have sub-
mitted a balanced budget. But wvir-
tually everyone is aware of the reality
that the sixth and seventh years are
where the Clinton cuts occur. As a con-
sequence, I think it is fair to say that
virtually everyone who analyzes that
proposal finds it unrealistic.

It is unrealistic for two reasons.
First of all, in the sixth or seventh
year, whatever Members are in office
clearly are not going to have the abil-
ity to make those cuts in just 2 years.
Those are going to be draconian cuts,
and the political fallout, obviously,
will make such cuts unacceptable.

The other realization, Mr. President,
is that regardless of the outcome of the
Presidential election, President Clin-
ton will not be in office when those
cuts arrive in 2001 and 2002. Nor will he
bear any responsibility as a President
in office.

So what the President has sent us is
basically a proposal that amounts to a
charade because, as you and I both
know, if you are going to be realistic,
you are going to have a proportionate
reduction in each of those 7 years so
you can reach a balanced budget in the
seventh year. It just points up another
instance where we will do anything or
g0 to any length to ensure that we do
not have to make the tough decisions
up front, take the tough medicine and
address the cure up front.

I think it is fair to say we all know
from our own personal experience if we
have a tough situation, you make the
decisions early and do not put them
off. That is just what has happened
with the President’s proposal, where in
the T-year so-called balanced budget,
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all the cuts are basically in the last
year.

Now, Mr. President, we are going
into a situation on January 26 where
we will have to address the merits of
reauthorizing the extension of Govern-
ment to operate. And then, by probably
in March, we will have to face the re-
ality that we will have to increase the
debt ceiling.

As we reflect in the extended debate
and discussion in this country over the
balanced budget on the one hand, and
then find that in order to keep Govern-
ment from being in default, when one
thinks of the merits of that, the Fed-
eral Government being in default, by
increasing the debt ceiling from the
current authorization of $4.9 trillion, it
really marks the reality of the serious-
ness of the problem.

Make no mistake about it, Mr. Presi-
dent: We are in dire straits. It is one
thing to talk about the $4.9 trillion
debt, which is the maximum debt ceil-
ing; the other is to recognize we will be
asked to increase that to $5.3, $5.4, or
$5.6 trillion.

That is not the end of it, Mr. Presi-
dent. The realization is we have to pay
interest on that debt, and the interest,
Mr. President, currently is more than
our annual deficit. Think about that.
The interest on the $4.9 trillion is more
than our annual deficit, and our annual
deficit is a consequence of spending
more than we generate in revenue.

A member of my staff is expecting a
child in May. It is estimated that this
child will inherit approximately
$158,000 as his or her portion of that ac-
cumulated $4.9 trillion. Now, if we do
not turn this thing around now, Mr.
President, at some point in time it will
be too late.

I know there are many Members here
who feel very strongly that they are
not going to vote for an increase in the
debt ceiling unless there is a commit-
ment from the administration to ad-
dress a balanced budget that is attain-
able and that is real.

Mr. President, as we enter this week
where the President will be giving his
State of the Union Message, and as we
enter this week, further, where we are
asked to reauthorize an extension of
Government because the continuing
resolution is voted, I point out a few
things relative to cause and effect, be-
cause when I was home there was con-
cern about why Government was shut
down and who bore that responsibility.
Some suggested it was the responsibil-
ity of Congress alone.

I remind the President that this body
and the House passed a series of appro-
priations bills. About 12 of those appro-
priations bills were passed, and the
President vetoed about half of them. In
vetoing, the President bore the respon-
sibility of basically not funding those
particular agencies. The consequences
of this, Mr. President, are a difference
of opinion between the administration
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and the Congress as to the adequacy or
inadequacy of those various appropria-
tions bills. To suggest it was all the
fault of Congress is unrealistic. Con-
gress did its job.

When you look at the vote on the
welfare reform bill, Mr. President, I
think it deserves particular examina-
tion because many of us assume that
we have negotiated with the adminis-
tration to a point that was acceptable.
I think it passed this body, Mr. Presi-
dent, about 87 to 12. It is fairly signifi-
cant that those on the other side of the
aisle felt we had a pretty good bill, but
the President saw fit, kind of in the
dark of night, to veto that bill. One has
to wonder just what the objection of
that veto message was. I never did
quite understand it.

Now, we have heard time and time
again from the White House that this
is the fault of an unresponsive Repub-
lican-controlled Senate and House who
are proposing to balance the budget on
the backs of the elderly and on the
backs of the low-income groups, on the
backs of children; it will affect edu-
cation and it will affect the environ-
ment. Yet, the President’s own mem-
bers of his Cabinet, several members of
his Cabinet, earlier did an evaluation
of the Medicare Program and found
that the Medicare Program would be in
default, it would be broke, if it was not
addressed at this time.

In 7 years we would not be able to
meet our obligations with regard to
Medicare. After an extended discussion
with the leadership of both the House
and the Senate, negotiations took
place, and the only alternative avail-
able to address the runaway increase in
Medicare was simply to reduce the rate
of Medicare's growth. It had been grow-
ing at a rate of almost 10 percent. The
agreement finally came down to reduc-
ing that rate of growth from approxi-
mately 10 percent to just under 6 per-
cent.

How did the administration respond
to this? “Draconian cuts,’” they called
it. But it was not a cut; it was a reduc-
tion of the rate of growth. Those re-
cipients of Medicare would receive an
increase this year over last year and
next year over this year. Yet, the
American people, the elderly and those
dependent on Medicare, I think, were
frightened by the misleading state-
ments from the White House and the
inability of the national media to ad-
dress the alternative, Mr. President.
The alternative was that if we did not
reduce the rate of growth, the system
would be bankrupt, and then what is
the capability of the system to meet
its obligation for those who are recipi-
ents of Medicare? That was simply ex-
cluded from the discussions, excluded
from the conversations, and of course
excluded from the wire stories, blam-
ing the Republicans for this dilemma.

Mr. President, it has been said time
and time again on this floor that this
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is the opportunity to redirect America,
to reduce Government control, to re-
duce Government spending, and bring
Government back to the people.

Now, the Republicans have dug in
and said if we do not do it now, it prob-
ably will not be done. Our children and
grandchildren are going to share the
increasing burden. At some point in
time, somebody will have to take that
medicine, Mr. President, because as
you go back and reflect on that 4.9 tril-
lion dollars’ worth of accumulated debt
and the realization that we cannot af-
ford to put this Nation in default, the
only alternative is to reduce the rate of
growth of that debt and that simply
mandates a balanced budget.

That is what this is all about. It is
redefining the direction of our Govern-
ment to make it simple, to make it
smaller, to make it more responsive, to
put control back where it belongs, back
to the States, back to the people.

I urge my colleagues as we address
the significance of several events tak-
ing place this week that we keep our
eye on our objective and the realiza-
tion, Mr. President, that if we do not
do it now, then the question is, When?
If it is not now, it may be too late.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DOLE. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr.
KyL). Without objection, it is so or-
dered.

(The remarks of Mr. DOLE pertaining
to the introduction of S. 1519 are lo-
cated in today’s RECORD under ‘“‘State-
ments on Introduced Bills and Joint
Resolutions.”)

The PRESIDING OFFICER (Mr.
COVERDELL). The Senator from Utah.

EKEMP TAX COMMISSION REPORT

Mr. BENNETT. Mr. President, last
year, I delivered a rather lengthy
speech on the issue of taxes. I talked
about flat taxes. I talked about capital
gains taxes. I talked about the rela-
tionship of tax revenue to tax rates and
mentioned at that time the work of the
Kemp Commission that was studying
all of these issues. In the time that we
have been in recess the Kemp Commis-
sion has reported, and I wish to make a
brief comment now, perhaps reserving
the right to make a longer comment at
some point in the future.

I salute the Kemp Commission for
the work that they have done. I note
with some degree of pride and satisfac-
tion that in my statement on the floor
I talked about four basic principles
that should guide our tax system: neu-
trality, simplicity, stability, and fair-
ness. In its report, the Kemp Commis-
sion incorporated all four of those but
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added a fifth that I wish I had thought
of, and that is visibility. That is, they
pointed out that people should know
how much taxes they are paying. Taxes
should be visible so that the average
American will be aware of what is hap-

pening.

The Kemp Commission did another
thing that I find salutary. They talked
about the impact of payroll taxes on
the lives of Americans. In all of our
discussion, both here and out on the
campaign trail, among those who are
seeking the Presidency of the United
States, the entire focus is on the in-
come tax. I wish to talk a little bit
about that this afternoon and point out
the wisdom of the Kemp Commission’s
focus not only on the income tax but
also on the payroll tax.

If you were to draw a line between all
Americans at roughly 50 percent, you
could with fairness say everyone above
that line in terms of his or her earning
power pays income taxes, and everyone
below that line does not. Now, it is not
exactly that clear, but roughly 97 per-
cent of the taxes paid as income taxes
are paid by people in the top 50 percent
of our wage earners, which means that
the bottom 50 percent of our wage
earners pay virtually no income tax at
all. That means then that if you focus
all of your attention on the income tax
and the various flat tax proposals that
are out there, you are leaving out any
kind of tax relief for roughly 50 percent
of America’s wage earners and that 50
percent that are doing the most poorly
in terms of the amount of money they
are bringing home.

Now, let us talk about the tax burden
of the payroll tax on that bottom 50
percent. Some will say, well, the pay-
roll tax is only 7.5 percent or some
such number, depending on where you
fall. It may be a little more when you
add the Medicare taxes to it. The other
is paid by the employer. The fact, of
course, is, Mr. President, all of that
money is paid by the employee. I have
run a business. I know that when the
time comes to decide whether or not
you are going to hire a new employee,
you look at the total cost of that em-
ployee. If this is an employee that is
going to be earning $20,000 a year in
pay that shows up on that employee's
W-2 form, you as the employer know
that he is actually going to cost you
$30,000 a year because you have to pay
these payroll taxes, unemployment
compensation taxes to the State, Medi-
care taxes, et cetera, on behalf of that
employee. So you never think in terms
of a $20,000 employee. You think in
terms of a $30,000 employee.

That means that in order for you to
hire him, he has to produce at least
$30,000 worth of economic benefit to
your firm. If he cannot generate at
least $30,000 benefit to you, you cannot
afford him, even though his paycheck
stub shows that he is earning $20,000.
So if he is earning $30,000 for your com-
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pany, clearly the employer’s share is
really money that he has earned and it
is deposited in his name in the various
trust funds that are set up around here
to handle the entitlements.

So that means in the economic value
that employee is generating not 7.5
percent, 8 percent, whatever is taken
out of that value for taxes, but twice
that amount—the amount he puts in
and the amount the employer puts in
in his name. This means that for our
lowest paid workers in this country,
they are sending to Uncle Sam and to
State legislatures and State tax collec-
tors approximately 25 percent of the
gross economic value that their earn-
ings represent—25 percent. Yet none of
that is dealt with when we are talking
about income tax reform because none
of those payments are income tax pay-
ments.

What are they for? It is interesting,
the debate we are having on the floor
about slashing Medicare—I should put
‘glashing” in quotation marks be-
cause, of course, everyone knows that
every proposal dealing with Medicare
proposes increasing the spending on
Medicare—but in all of this discussion
about Medicare, where does the money
come from? The money going into
Medicare does not come from the in-
come taxpayer; it comes from the pay-
roll taxpayer.

It is payroll taxes that support the
Social Security trust fund, so when
Ross Perot starts to draw Social Secu-
rity, on top of the benefits and bless-
ings that he has by virtue of being a
billionaire, that will be paid for by
someone in the lowest half of the earn-
ings scale making his or her payroll
tax contributions to the Government
every pay period.

That is why I say it is salutary that
the Kemp Commission not only focused
on income tax, but spent some time
talking about the payroll tax, saying
that the payroll tax should be made de-
ductible for the individual as it now is
for the corporation or the employer.

Yet there is a problem with that, Mr.
President, because, as I say, it is only
the top 50 percent that pay any income
taxes at all. So, if your payroll taxes
are deductible from your income tax
but you are not paying any income tax,
the deductibility of payroll taxes,
while a nice concept, does not do you
any good.

So, Mr. President, on this occasion I
rise to commend the Kemp Commission
for the work they have done. I think
they have done a first-class job of open-
ing the debate and laying out basic
principles. I rise to commend them on
their adoption of the five basic prin-
ciples: that taxes should be neutral,
simple, stable, fair, and visible. I rise
to commend them on their opening
wedge, if you will, on the issue of fair-
ness of payroll taxes.

But I make the point that we have in
fact just opened the door to deal with
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payroll taxes, and, if we are going to
truly start with a clean sheet of paper
and build a tax system in this country
that makes sense, we are not only
going to have to toy with the idea of
abolishing the IRS and the present in-
come Tax Code, we are also going to
have to address the question of what
we do about payroll taxes that have be-
come so burdensome and, in many
ways, so unfair in the way they operate
in the lives of the people who live
below that center line that divides the
income taxpayers from the other half
of the country.

This, I think, is perhaps the source of
greatest anger on the part of people
who recognize that the tax burden is
crushing and unfair, and they feel a
sense of helplessness as they deal with
it.

If you are a person living below that
50 percent line, you have absolutely no
options. If you are above the 50 percent
line and someone comes along and
changes the tax law, you are earning
enough money that you can charn:ie
your behavior to take advantage of t.e
changes in the tax law.

I pointed out here on the floor before
a study by Dr. Feldstein—and it has
been placed in the RECORD—that the
tax increase supported by President
Clinton and pushed through the Con-
gress in 1993 has in fact produced only
one-third of the amount of revenue
that was promised at the time it was
formed.

Why? Clearly because the people in
the top 50 percent changed their behav-
ior in reaction to that bill, did other
things with their money, and avoided
paying taxes, an activity which the Su-
preme Court of the United States says
is perfectly appropriate and legal. Tax
avoidance, they have said, is not ille-
gal. Tax evasion is. That is a different
thing. But changing the way you han-
dle your money to avoid taxes has be-
come a time-honored American activ-

ity.

The bill was passed on this floor.
President Clinton signed it with great
fanfare. ‘““Now we're going to get this
additional revenue to deal with the
budget deficit.”

The study by Dr. Feldstein says they
only got one-third as much revenue as
they projected. That makes the people
who live in that top 50 percent feel
kind of smart that they were able to do
different things with their investments
and avoid the taxes. But the people at
the bottom 50 percent have no such op-
tions. Their taxes are entirely payroll
taxes. If they get a raise, their taxes go
up automatically because it is a per-
centage of everything they earn up to
the level in which they can cross the
line into the top 50 percent. That is
where much of the anger is coming
from. That is where much of the frus-
tration is. And, frankly, it is appro-
priate anger and frustration.

So I hope as we deal with this issue
in our debates here on the floor, we
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will include, as I have not done but the
Kemp Commission has opened the door
for us to do, the people in the lower 50
percent as well as the people in the
upper 50 percent.

Mr. President, it is very clear we will
not have a structural reform of the tax
system in either area, income taxes or
payroll taxes, in this Congress. We do
not have time for it. The Finance Com-
mittee calendar is jammed. We have
long since learned that this kind of leg-
islation is very complex and requires a
great deal of study and work. All we
can do is open the dialog, begin the de-
bate in this Congress, and look for the
time in the next Congress when we will
have an opportunity for genuine tax re-
structuring.

I was asked by a newsman today, will
we have serious restructuring of the
tax system in 1997? Well, my crystal
ball is as cloudy as everybody else’s. I
cannot make a prediction of that kind
with any sort of accuracy. But I did
make this comment, and I repeat it
here, debate over the tax structure, I
believe, will be a central issue in the
1996 Presidential and congressional
campaigns. It will become one of the
defining issues in that debate.

If I may, should the Republican
nominee prevail in the 1996 election,
then a serious attempt to restructure
the tax system will indeed begin in
January 1997. Should President Clinton
prevail in the elections this fall, then I
believe that conversation about re-
structuring the tax system will remain
conversation and nothing will happen
beyond that which we have seen for the
last 40 years, which is tax reform by
name, tinkering around the edges, in
fact, with the basic tax system that we
currently have remaining intact, ex-
cept for those marginal changes for the
remainder of President Clinton’s sec-
ond term, should he receive one.

This is a fundamental issue. We have
a tax system now that is clearly unfair,
that has spun out of control to the
point where it is unpredictable in
terms of Government policy and which
creates tremendous antagonism and
anger on the part of the citizens who
are subjected to it.

The time has come to begin the seri-
ous debate of restructuring it, top to
bottom, not just income taxes, but also
payroll taxes. And while we are at it,
we might as well look at the user fees
we charge and the tariff structure.

Let us take a completely clean sheet
of paper for every way in which the
Government raises revenue and see if
we are not smart enough, as we look
forward to the next century, to put to-
gether a system that works better than
the one that was crafted roughly 70
years ago.

So, Mr. President, again, I commend
the Kemp Commission for the contribu-
tion that it has made in prying open
these issues and the principles it has
laid down and look forward to the time
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when we can have this debate through
this Congress, and, as a partisan, if I
may say so, I look forward to the time
when a new President will help us
tackle this in a very serious legislative
way in January 1997.

I yield the floor.

Mr. KYL addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ari-
zZona.

Mr. KYL. Mr. President, I would like
to begin by complimenting the Senator
from Utah for presenting, I think, a
very erudite discussion of the need for
revisions in our tax policy and for his
comments on the so-called Kemp Com-
mission for the report which it released
last week.

I think he indicated the reasons why
it is time to begin this debate. I will
not repeat those. But he also showed
his extensive knowledge in the area,
and I appreciate the experience and the
expertise which he brings to the Senate
on this important topic and look for-
ward to his continued counsel as we de-
bate these issues during the next year
and, hopefully, begin actual legislative
work in fundamentally changing the
Tax Code beginning in 1997.

I thank the Senator from Utah.

Mr. BENNETT. Mr. President, if I
may, I thank the Senator from Arizona
for his kind words.

FUNDAMENTAL TAX POLICY AND
BALANCING THE FEDERAL
BUDGET

Mr. KYL. Mr. President, let me dis-
cuss in the context of the budget im-
passe, with which we are currently
faced, both the Kemp Commission re-
port and a few items with respect to
this budget impasse, because, frankly,
they represent two sides of the same
coin. I do not think we have adequately
identified the relationship between
fundamental tax policy on the one
hand, as addressed by the Kemp Com-
mission, and on the other hand our ef-
forts to balance the Federal budget.
There are some people who spend, I
think, most of their time focusing on
the need for a balanced budget, and
that is important, but that is only half
of the equation. The other half is the
revenue side of the equation.

As we, as families, look at how we
can continue to sustain our standard of
living, to pay our bills, to make sure
we come out right at the end of the
yvear and to make decisions with re-
spect to savings and investment, we
really look at two separate things.

First of all, we look at how much in-
come we are making in the year, and
then we also look at how much we are
going to spend. Much of the balanced
budget debate, Mr. President, has fo-
cused on the spending side at the Fed-
eral level, watching our pennies, how
can we reduce the growth in spending
each year, how can we begin to save
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money at the Federal Government
level so that we get our budget into
balance. We are focused on the savings
side there, primarily.

We also need to focus on the revenue
side of it. For those of us who do not
support new tax revenues, tax in-
creases, we look at what kind of fun-
damental changes might not only
produce a simpler and fairer tax sys-
tem but also one which, ironically,
might bring in more Federal revenue
without raising taxes.

One thing that the Senator from
Utah did not mention but I know he
knows is that for the last 40 or 50
yvears, whether we have had Repub-
licans or Democrats in power, war or
peace, good times or bad times eco-
nomically, the Federal Government
has collected about 19 percent of the
gross national product in revenues to
the Federal Treasury. In other words,
what the American people are willing
to contribute to the Government has
remained virtually static as a relation-
ship or percent of the gross national
product or the gross domestic product.
The reason is, as the Senator from
Utah pointed out, because people make
changes in their behavior to adjust to
tax policy.

When the Government decided to col-
lect more revenue on raising the lux-
ury tax on yachts, furs, and cars, it did
not bring in more revenue, it brought
in less, because people adjusted their
behavior and they stopped buying the
fancy fur coats and the yachts. The re-
sult was, not only did the Federal Gov-
ernment lose the revenue they made
before, they did not make more reve-
nue. People lost their jobs and paid less
in the way of taxes.

So changing tax rates up has not pro-
duced more revenue. By the same
token, as John F. Kennedy learned in
the early 1960’s and as Ronald Reagan
confirmed in the 1980's, a tax cut can
actually produce just as much revenue
as a higher level tax rate, because
when tax rates are reduced, let us say
capital gains taxz, for example, the
commercial intercourse which raises
the money increases to the point that
even with a lower rate, the Federal
Government makes the same or more
revenue. It is a lot like a sale at the
holiday time. The retailer does not in-
tend to lose money when he puts all of
his items on sale. He knows he will
make up in volume what he may lose
in terms of the price for each particu-
lar item. That is much the way with
tax rates. So we know reducing tax
rates can actually produce more reve-
nue.

As we begin to look at how we are
going to fundamentally revise the Tax
Code, as the Kemp Commission did, I
think we can anticipate that we can
produce as much or more revenue with
lower tax rates than is currently being
produced with our current rates.

That is why the Kemp Commission
concludes that if we can provide for a



562

simpler and fairer single rate kind of
tax, and if we can eliminate, as it rec-
ommends, the tax on estates, the tax
on capital gains and provide a deduc-
tion for the payroll tax, it is likely
that the economy will grow substan-
tially and that we can, in effect, at a
relatively low income tax rate produce
at least the same amount of revenues.

That is why I think it is important,
Mr. President, as we look at the oppor-
tunities for growth and economic ex-
pansion in the future, that we not just
focus on balancing the Federal budget.
That has been pretty much what we
have been talking about in the last 3 or
4 months in the House and Senate, but
it is really only half of the equation.
The other half is how we can continue
to produce at least as much revenue
with lower tax rates, a simpler and
fairer tax rate structure. I hope that
debate will continue throughout the
Presidential campaigns and actually
take root in the congressional action
that we will engage in in the early part
of 1997.

I said I want to talk about both sub-
jects, because we mnot only have the
issue of the Kemp Commission report
and what it begins in terms of a de-
bate—and I think that will dominate
much of the Presidential campaign—
but we also have the probable failure of
the budget negotiations, and I want to
present the second half of my remarks
on that point.

I think it is very unlikely now that
there will be a budget agreement, be-
cause the congressional negotiators
have conceded about all that they can
concede, as a recent article in the Wall
Street Journal noted, and the Presi-
dent has come very little distance to-
ward the Republican position, with the
result that it is not likely that there is
going to be a successful conclusion to
the budget talks.

What does that mean for America for
the next year? Why is it so important
that we get to a balanced budget, that
we do that in 7 years using honest
numbers? What do we give up if we do
not do that? And what are some of the
myths that surround this debate?

I think it is important for us to un-
derstand that, because then as we
begin to point fingers of blame—and in-
evitably that will happen because we
are not going to have a budget deal—at
least our colleagues and the American
people will appreciate the direction in
which that finger ought to point.

It will not come as any surprise that
I think that finger needs to be pointed
at the President. I am hoping if enough
public pressure is applied to the White
House that the President might relent
and actually sit down and seriously ne-
gotiate with the Speaker and the ma-
jority leader. That really has not oc-
curred up to this point.

As the Wall Street Journal article
noted on January 10, the Republicans
have moved about $390 billion toward
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the President’s position. He has moved
about $8 billion further away from our
position. The net result is about a $400
billion movement by the Republicans
and very little movement by the Presi-
dent.

So as I say, that represents very lit-
tle opportunity, it seems to me, for a
negotiated settlement at this point un-
less the President is willing to sit down
and say, ‘‘All right, you met me half-
way, now I'll do the same.”” From the
President’s rhetoric, it does not appear
he is willing to do that.

So what is the consequence of not
reaching a budget agreement this year?
First of all, the four or five key areas
of reform, of policy, which are em-
bodied in the budget will not be trans-
lated into public policy, into legisla-
tion and, therefore, America will forgo
the benefits of those policy changes
over the course of the next year, and
depending upon how the elections, per-
haps for a long, long time.

The President campaigned saying he
would like to end welfare as we know
it. The Senate passed a bill ending wel-
fare as we know it with 87 votes, with
Democrats and Republicans alike sup-
porting welfare reform. Yet, the Presi-
dent vetoed the bill. So failing to ar-
rive at a budget agreement will mean
that we will not have reformed welfare
and we will extend for another year a
system which most people in this coun-
try believe is broken and is desperately
in need of fixing; we will not have made
the fundamental changes necessary to
preserve and strengthen and save Medi-
care. Again, almost all of us recognize
the need to do that, including the
President. His ideas are, in many re-
spects, not substantially different from
ours. Nonetheless, he says that that is
veto bait, and he does not support our
fundamental reform of Medicare in
order to save that program and keep it
from going bankrupt, which his own
trustees say will happen within the
next 7 years unless we take action
today.

We need fundamental reforms like
more choice to be offered to seniors,
such as the Medisave account, physi-
cian-hospital networks, and other
things, creating products, creating
competition, and keeping the costs
down. That is another consequence of
the failure to reach a budget agree-
ment.

A third area is Medicaid. My State of
Arizona has handled the Medicaid Pro-
gram through a program it calls Access
from virtually the very beginning,
through waivers from the Federal Gov-
ernment to provide for managed care
for those needy in our population that
qualify for Medicare. Yet, this fun-
damental change will also fail to be put
into effect. We will not be block grant-
ing the Medicaid funds because that is
part of the overall budget reform.

A fourth area is in the area of tax re-
lief for working families. Again, the
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President had assured the American
people that he wanted tax relief for
working families. We provided for that
in our budget. The CBO said we can do
both tax relief and balance the Federal
budget in T years. Yet, that, too, re-
mains a substantial area of disagree-
ment between the White House and
congressional negotiators. So this, too,
will fail to take place.

Now, what does that mean? The
President has been fond of saying that
the Republican plan is a ‘“‘tax cut for
the rich.” Here is one thing that it
means. The 3500 per child tax credit
means that in the State of Arizona
over 47,000 low-income taxpayers will
not have to pay any more income tax
because that $500 child tax credit is
just enough to take them from the po-
sition of taxpayer to the position of
being able to deduct enough not to pay
any taxes. It is about 3.5 million people
in the United States. A tax cut for the
rich, when 3.5 million low-income fami-
lies in this country will literally have
their income tax liability eliminated
as a result of the Republican tax relief?
That does not sound like tax cuts for
the rich to me, Mr. President. That
sounds like Republicans trying to do
something for the low-income people in
this country, who have children and
who can really use that $500 child tax
credit.

In fact, about three-fourths of the
tax relief benefits go to families mak-
ing less than $75,000 a year. With two-
income families in this country today,
I do not think there are a lot of people
in this country that think if you are
making $75,000, you are necessarily
rich. In any event, about three-fourths
of the benefits go to families making
less than that.

I think, too, most people realize that
since, as the Senator from Utah was
just pointing out, the wealthy in our
society pay most of the taxes, it is
pretty hard to design a tax relief pro-
gram that does not benefit those who
pay most of the taxes, and that is the
wealthier in society. Is that bad for
people that are less well off? No, be-
cause it takes capital and it takes
money to invest in our free enterprise
economy in order to promote growth in
businesses, to provide job opportuni-
ties. That is what John F. Kennedy re-
ferred to when he said that ‘“‘a rising
tide lifts all boats.” In other words, if
you have the entrepreneurs, capitalists
who can create a business and provide
job opportunities, that helps every-
body, including those looking for a job
or greater job opportunities.

So if we fail to reach a budget agree-
ment, we will have failed to reform
welfare, Medicare, Medicaid, our tax
structure, and the Republican plan will
clearly help the poor in our society.
Also, we will fail to create about 2 mil-
lion jobs, which is the estimate that
can be created by capital gains tax re-
lief.
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On the negative side, Mr. President,
we will have consigned ourselves to yet
another year of payment for more and
more interest on the national debt—
money that could be used to spend on
other things. There will be $233 billion
in interest payments on the Federal
debt this year. It is money that could
be spent on job training, education, or
medical relief for needy citizens, or
even tax relief, or reducing the Federal
debt. But, no, that is money that we
have to pay as interest on the ever-in-
creasing debt. It is a lost and missed
opportunity. Yet, it is one more year
we will have to make those kinds of
payments.

It also means something else. My
grandson, Jonathan, was born last year
and, in effect, we handed Jonathan a
credit card and said, “You owe $187,000
to the Federal Government.’” That is
how much he is going to have to pay in
his lifetime to just pay the interest on
the Federal debt that exists today. It
does not count what he will have to
pay for defense, Medicaid, Medicare,
Social Security, education, or anything
else. The debt is even getting bigger.
That is just what he owes today as his
share of interest on the national debt.
It is not fair to Jonathan or our other
two grandchildren, or all of the chil-
dren and grandchildren in this country
who, in effect, are being handed the
credit card bill for what we run up in
obligations.

We also know that we are missing
out on a wonderful opportunity that we
can begin to pocket, literally begin-
ning tomorrow. There are an awful lot
of people in this country who have
home mortgages, a student loan, or a
car loan, and who appreciate what in-
terest costs them. By most experts’
analyses, if we are able to pass a bal-
anced budget in the next 7 years, inter-
est costs will go down at least 2 per-
cent. One of the estimates is about 2.7
percent. DRI-McGraw/Hill, one of the
economic forecasters, provided data to
the Heritage Foundation, which made
estimates. According to the estimates,
that kind of rate reduction would, in
my own State of Arizona, save the av-
erage Arizona homeowner about $2,655
every year. The average home mort-
gage in Arizona is a little over $98,000.
Therefore, that kind of an interest rate
reduction would save over $2,600 for the
average Arizona homeowner. That is a
lot of money, Mr. President. For the
average student loan, it is like $547 in
my State. This is money in your pock-
et, money that you would not have to
pay if the Federal Government can bal-
ance the budget, because interest rates
would go down if we do that. When in-
terest rates go down, it reduces
everybody’s cost of living.

Lawrence Lindsey, one of the Federal
Reserve Board Governors, said, ‘‘We
can bring interest rates down to where
people today could have 5.5 percent
mortgage loans like we used to have.”

CONGRESSIONAL RECORD—SENATE

My first mortgage loan was 5% percent.
That may tell you how old I am, but it
may also suggest what would happen
because that is about 2.5 percent below
where you could get a 30-year fixed-
rate home mortgage for today. Think
about what that would save in terms of
money.

So we are forgoing a tremendous op-
portunity for a higher standard of liv-
ing, beginning today, beginning tomor-
row, if we cannot commit to a balanced
budget over the next 7 years. That is
why, Mr. President, I think it is a very
sad and disappointing thing that the
President has not been willing to nego-
tiate in good faith with the congres-
sional Representatives. We are trying
very hard to get him to commit to
some of these fundamental reforms and
agree to a T-year balanced budget. We
are forgoing so much that would im-
prove our lives and our children’s lives.
It is not fair, it is not right, and it does
not support the values that the Presi-
dent purports to support and which we
have all committed ourselves to here. I
think that, as a result, it will be a very
sad day if we finally conclude that we
are not able to reach a budget agree-
ment with the President.

In conclusion, Mr. President, as
President Clinton gives his State of the
Union speech tomorrow night—and I
am sure challenges America to a great-
er tomorrow, since most of us believe
that our best days are ahead of us as a
country and as a people—and we re-
spond, as I am sure we will, to a very
positive message of the President, we
also ought to be asking him what he
can do to help today to provide a better
tomorrow by sitting down and seri-
ously negotiating with the congres-
sional negotiators for a budget agree-
ment that reaches a balanced budget in
T years, which commits us to true wel-
fare reform, Medicaid, Medicare, and
tax relief for working families in
America.

If we do that, we will truly be able to
say that our best days are ahead of us.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. SPECTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CONCERN OVER FAILED BUDGET
TALKS

Mr. SPECTER. Mr. President, during
the course of the past several weeks,
there has been an opportunity to talk
to constituents at home to discuss the
problems in Washington, DC, and, as
many of my colleagues have reported, I
have found great concern about the in-
ability, the failure, of the negotiators
to come to an agreement on the budget
talks.
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I urge the negotiators to continue to
talk. As I have reviewed the details as
to what has been undertaken, talking
to my colleagues in the Senate and the
House, talking to administration offi-
cials, it is my view that the parties are
not too far apart. I believe that the ab-
sence of an agreement is a lose-lose sit-
uation for everyone in Washington.
There is no real opportunity, as I see
it, for political advantage, and the
American people watch what goes on in
Washington, DC, with amazement and
frequently revulsion at our failure to
come to some terms.

I go back to a wise statement made
by the former distinguished Senator
from Maine, Margaret Chase Smith,
who said, ‘“We have to distinguish be-
tween the compromise of principle and
the principle of compromise,” and
when we are talking about the budget
issues, we are talking really about
compromising mostly on a dollars-and-
cents basis.

There are some structural issues
which have to be addressed, and it is
my sense that they can be solved as
well, but we are not talking about first
amendment issues, freedom of speech,
or freedom of religion, so we are not
compromising principle. We do have to
have the principle of compromise and
accommodation in Washington, DC, to
come out of this matter.

As I look at the figures overall, the
parties have come much closer to-
gether than they were at the original
stage. With respect to Medicare, ini-
tially the conference report adopted by
the Congress called for cuts in Medi-
care of $270 billion, with the adminis-
tration at one point insisting that the
cuts—rather it is not cuts, but it is a
reduction in the growth of increase.
That is a characterization which is
very, very hard to avoid.

Before going further on that point,
Mr. President, let me cite some statis-
tics which are very, very frequently
overlooked as too often the Medicare
situation and the Medicaid situation
has been characterized as proposals, es-
pecially by the Republican Congress,
for cuts when the fact of the matter is
that there are very, very substantial
increases. What we are really talking
about is slowing the rate of increase.

In fiscal year 1996, for example, Medi-
care expenditures will be $193 billion.
These are figures from the Congres-
sional Budget Office which have been
rescored as recently as last month.
After an expenditure of $193 billion in
1996, the figures are as follows: 1997,
$207 billion; 1998, $218 billion; 1999, $229
billion; the year 2000, $248 billion; 2001,
$267 billion; 2002, $289 billion. So that
from 1996 until the year 2002, on Medi-
care expenditures it is projected to
move from $193 to $289 billion for a 50-
percent increase.

Similarly, in Medicaid, where there
is frequently talk about cuts, there
are, in fact, not cuts but there are in-
creases. What we are dealing with is
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trying to slow the rate of increase. In
fiscal year 1996, Medicaid expenditures
totaled $97 billion; 1997, $104 billion;
1998, $109 billion; 1999, $113 billion; the
year 2000, $118 billion; the year 2001,
$122 billion; the year 2002, $127 billion,
for a total increase from 1996 to the
year 2002 of some 31 percent.

1 think it is very important to focus
on that basic fact. There are not cuts,
but what we are talking about are ways
to slow the rate of increase. As the ne-
gotiators have discussed the matters,
they have come much closer together.
In the original conference report
agreed to by the House and Senate, the
rate of increase on Medicare would
have been slowed by some $270 billion.
The initial position taken by the ad-
ministration was to slow the rate of in-
crease by $102 billion. Now, in the most
recent proposals advanced by the nego-
tiators for the Congress, as recent as
January 6, the figure is cutting the
rate of increase to $168 billion, and the
administration now talks about cut-
ting the rate of increase to $124 billion.
So the gap has been very, very materi-
ally narrowed. Originally, the gap was
$168 billion. Now it has been narrowed
to $44 billion.

Similarly, on cutting the rate of in-
crease in Medicaid, the original con-
ference report from the House and Sen-
ate placed the curtailment of the rate
of growth by $133 billion. In the most
recent negotiations advanced by the
congressional negotiators, the rate of
increase was at $85 billion, with the ad-
ministration at $59 billion. So, there
again, the figures are much, much clos-

er.
Similarly, on the tax cut, the origi-
nal conference report was at $245 bil-
lion. That has been reduced to $203 bil-
lion, with the administration at a tax
cut of $130 billion, so that difference
has been narrowed quite considerably.
When we talk about the objective of
a balanced budget, we are talking
about something which is really criti-
cal for the future financial stability of
this country. That is an objective
which is very important to reach and is
worth an accommodation. When this
body, the U.S. Senate, took up the rec-
onciliation bill, this Senator was very
concerned about a number of items in
it and disagreed with the majority on
many of the items. For example, it
seemed to me that there ought not to
be a tax cut at all. I took that position
not because I did not want a tax cut,
because I would very much like to see
a tax cut. I favored the IRA's, the inde-
pendent retirement accounts, when we
voted them out, back in 1986. I would
like to see a child tax credit. But at a
time when we are seeking to balance
the budget, it seems to me it is inap-
propriate, when we are asking so many
Americans to tighten their belts, to
talk about a tax cut for some Ameri-
cans at the same time. It is my view
that Americans are willing to have
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shared sacrifice and to balance the
budget so long as it is fair. But when
we are asking people, with the earned-
income tax credit, earning about
$20,000, to pay more taxes at a time
when we are offering certain tax cuts
to those who earn $120,000, then it is
bad public policy, and it is very bad

politics.

So that when many accommodations
have been made and many of us have
seen the reconciliation bill come for
final passage, with many provisions
that individually we did not like, none-
theless we supported that with a ma-
jority vote. After having voted against
many of the individual items, I voted
for final passage because I think the
balanced budget is that important. I
understand there are many in Con-
gress, some in the Senate and even
more in the House, who do not like the
present arrangement and who want to
have more by way of tax cuts and who
want to have more by way of decreases
in Medicare and Medicaid, on their rate
of increase. But I believe that the bal-
anced budget is so important that
when the administration agreed to the
balanced budget in 7 years with the
Congressional Budget Office figures,
that was the time to declare a victory,
to say we will accept the deal, and then
to work out the balance of the arrange-
ments as best we could. But the core of
the arrangement was in place. I believe
we ought to do that yet. That ought to
be our principal objective, to obtain
the balanced budget within 7 years.

We are talking about structural
changes in addition, but I believe that
they are not well understood. After
talking to key people in the adminis-
tration as well as my colleagues in the
Congress, going through these struc-
tural changes, it is my view that there
can be a reasonable accommodation. I
am in the process of putting together a
side-by-side comparison, which I will
share with my colleagues in the course
of the next several days, with a sugges-
tion as to what ought to be middle
ground.

There is a philosophical difference
between the block grants, where we
give more authority to the States, and
the categorical requirements, where
the Congress of the United States es-
tablishes the rules and regulations. My
own sense is that it is time to give
more authority to the States under the
10th amendment, that the States are
much closer to the problems than we
are here in Washington, DC. I am going
to talk about that in a few minutes
under a separate topic on the problems
of the disaster across the northeastern
part of the United States, and espe-
cially my home State of Pennsylvania,
why disaster relief could be much bet-
ter handled at the local level than out
of Washington, DC. But I think we see
opportunities to do that, especially in
the welfare line, where the Senate
passed a welfare reform bill with a

January 22, 1996

very, very substantial majority, and we
had block grants on AFDC and emer-
gency assistance and the jobs program
into a single mandatory block grant.
We had separate allocations for child
care. We had the maintenance of the
foster care and the adoption system
which is retained as an entitlement.
But I believe as we go through these
lines one by one on the many consider-
ations as to how we deal with the ille-
gal immigrants, how we deal with chil-
dren under SSI, addicts under SSI, teen
mothers, how we deal with education
under the student loan provisions and
the direct lending programs, and what
we are going to do with many of these
structural matters, that there is mid-
dle ground. There is middle ground on
allowing flexibility to the States on
many of the items and retaining con-
gressional control on specific require-
ments as to some others. But we are at
this point very, very close and yet
very, very far.

Last week on the Senate floor I made
a few comments about the necessity to
continue funding the Government with
a continuing resolution without an-
other threat of a shutdown on the Gov-
ernment, and that if, in fact, we are ul-
timately unable to come to terms on a
budget agreement, that I believe today,
as I articulated on this floor from this
podium back on November 14th on the
second day of the first shutdown, that
we ought to crystallize the issues and
submit them to the American people in
the 1996 election. But the way to do
business is not to have a shutdown of
the Federal Government which makes
the Congress and the administration
really the laughingstock of the coun-

try.

At that time, I expressed the hope
that we would not use the debt ceiling
as a lever, as a blackjack, or as black-
mail; that the full faith and credit of
the United States is too important to
be maintained, so that it ought not to
be used to try to coerce concessions
from the administration in the context
of political blackmail; that the Amer-
ican people can well discern the dif-
ference between legitimate political
pressure and what is political black-
mail.

One of the illustrations is from the
very famous statement by former Su-
preme Court Justice Potter Stewart
about obscenity, saying that he could
not define it but that he knew it when
he saw it. Or I think of the famous
statement by Justice Oliver Wendell
Holmes that even a dog knows the dif-
ference between being kicked and being
stumbled over. When there is inappro-
priate political pressure, when it is po-
litical blackmail by coercing the Fed-
eral Government, or political black-
mail by attempting to have the debt
ceiling as a hostage, the American peo-
ple are well aware of what is going on.
And although some in this body and
some in the other body may have
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thought that there was political advan-
tage to closing the Government, the
American people responded with a re-
sounding no.

With the polls showing that more
people favor the President’s handling
of the emergency than the Congress,
the figures were close. But with the
Presidential advantage of 50 to 46—50
percent approved of what the President
did, 46 percent disapproved—when it
came to the Congress, only 22 percent
approved and 78 percent disapproved.
So that when we were really articulat-
ing bad public policy on closing the
Government, we were articulating bad
politics as well.

So it is my hope that we will not
close the Government again, that we
will have a continuing resolution
which will maintain the status gquo,
difficult as that is, without cherry
picking and trying to fix some pro-
grams that some may like better than
others, because once we get into that
kind of a selection process, there will
be no end to it. If the House sends us a
bill financing programs which some of
themn like but eliminating programs
that they do not like, when the issue
comes to the Senate with our oppor-
tunity for unlimited amendments, we
will never agree to that kind of cherry
picking with financing programs that
one group likes and eliminating all
others; and that we will keep the Gov-
ernment going as it need be, crystallize
the issue for the 1996 election, and not
use the debt ceiling as political black-
mail.

But most fundamentally, Mr. Presi-
dent, as I look over these complex
charts and look over the figures, they
are very, very close indeed. And even
with the structural changes, there is
middle ground available.

So it is my hope that the negotiators
will continue talking. There is a bipar-
tisan group of some 20 U.S. Senators
evenly divided—almost evenly divided
between Democrats and Republicans—
who will seek to come to middle
ground and to accommodate these dif-
ferences of opinion, most of which boil
down to dollars and cents, and struc-
tural changes themselves boil down to
dollars and cents, remembering the
foremost point that there is agreement
on a balanced budget within 7 years
with the real figures, the Congressional
Budget Office figures; and we ought to
declare victory on both sides, make it
a win-win situation, and not try to
achieve political advantage in the con-
text where it is a lose-lose for all par-
ties if we continue this stalemate.

But, as I say, to repeat very briefly,
I intend to put before the Senate a
side-by-side comparison showing how
close we are on the figures themselves
and on the structural changes.

EMERGENCY RELIEF

Mr. SPECTER. Mr. President, during
the course of the past few days, I have
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been touring Pennsylvania looking at
very, very extensive damage from the
heavy snows and from the flood.

Earlier today I came from Harris-
burg, where I was present with my col-
league, Senator SANTORUM, looking
over the tremendous damage which has
been inflicted at several points from
the swollen Susquehanna River. It is a
very distressing sight. The walk bridge
which spans the Susquehanna from
Harrisburg over to the island has been
destroyed in part. Many houses have
been destroyed. My staff director of
northern Pennsylvania, Tom Bowman,
in Potter County, has several feet of
water in his basement. His furnace is
ruined. Appliances are ruined. And that
is characteristic as well and has been
going on over all of the State.

On Saturday early, I flew to Pitts-
burgh, where I met Pennsylvania Gov.
Tom Ridge looking at the tremendous
devastation and destruction which is
present there. At Three Rivers Sta-
dium, at the confluence of the three
rivers in Pittsburgh, water was all the
way up to the Hilton Hotel and was ex-
traordinarily serious.

Later on Saturday, I saw the swollen
Susquehanna in Wilkes-Barre, where
some 100,000 people had been evacuated,
and the flooding had spread through
Pennsylvania, and what a very, very
serious situation it is.

As of this morning, only 6 counties
had been declared disaster areas in
Pennsylvania, which I found just a lit-
tle surprising. On Saturday, I talked to
Mr. James Lee Witt, who is the FEMA
national director. Mr. Witt was on the
job and promised to have the emer-
gency declaration promptly executed.
And, in fact, it was done on Sunday
morning, with some question, some
misunderstanding, perhaps, about how
fast the facts and figures got through.
But as of this morning, only 6 counties
had been declared a disaster area, and
19 counties were added. Yet, we do not
have all the appropriate counties iden-
tified.

In western Pennsylvania, Beaver
County, immediately north of Alle-
gheny County, was not declared a dis-
aster area. I can attest personally to
the disaster there. Nor was Greene
County so declared. It is important
that those counties be extended, and
that the Federal emergency relief be
moved in there very expeditiously on
temporary housing, on the grants that
are available, on the low SBA loans
which are available, and on the exten-
sion of unemployment compensation
when people lose out on their work be-
cause of this flood damage.

I might share with you one factor as
to how serious the situation is. I de-
clared this with my distinguished col-
league, Senator SANTORUM. But on the
banks of the Susquehanna earlier
today, Senator SANTORUM said that he
hoped FEMA would be ‘‘liberal.”” But I
quickly modified that to “moderate.”

565

There we have the “L” word from Sen-
ator SANTORUM. May the RECORD show
a smile coming to the face of the dis-
tinguished Presiding Officer. But it is
that serious that a call has been made
for that kind of treatment by the Fed-
eral management corps.

As I have earlier today on some of
the radio networks, I would like to re-
peat the 800 number which people can
call for assistance. They can make ap-
plication by telephone. It is 1-800-462-
9029. I will repeat that. It is 1-800-462-
9029, where applications can be made
on the phone.

Yesterday, I also talked to Secretary
of Transportation Pena, who has ad-
vanced $1 million for highway cleanup
and bridge cleanup, and urged that a
more realistic figure be assessed be-
cause of the tremendous damage done
to the highways and bridges in Penn-
sylvania.

Last year, the Congress appropriated
$6.4 billion largely for the earthquakes
in California but also for emergencies
such as are now plaguing Pennsylvania
and many other States in the mid-At-
lantic area where we sustained a snow-
fall 2 weeks ago today of 30 inches. In
Philadelphia, it measured 30.7 inches.
And then with the high temperatures
last Thursday into the sixties, with the
tremendous melting and flooding, there
is a very serious situation indeed. So I
urge FEMA and the Department of
Transportation to take all action pos-
sible to bring relief to those people who
are in need of emergency assistance.

I thank the Chair, and in the absence
of any other Senator in the Chamber, I
suggest the absence of a gquorum.

The PRESIDING OFFICER (Mr. BEN-
NETT). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. SANTORUM. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SANTORUM. I thank the Chair.

FLOODING IN PENNSYLVANIA

Mr. SANTORUM. Mr. President, I
wanted to follow up the remarks of my
senior Senator from Pennsylvania [Mr.
SPECTER], and talk about the problems
that we are having in Pennsylvania
today. The first thing I wanted to do
was make sure the record is very clear
in my use of the word ‘‘liberal.” I sug-
gested that FEMA be more liberal than
what they have been to date, as of
early this morning, in declaring coun-
ties in Pennsylvania eligible for indi-
vidual assistance, for emergency disas-
ter relief funds. I think that was an ap-
propriate call given the fact that the
Governor of Pennsylvania, who knows
a little bit about the Emergency Relief
Act that is in place here because he
helped write it several years ago and
knows it cover to cover, declared 58 of
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Pennsylvania’s 67 counties disaster
areas and was seeking Federal grant
recognition for, if not all, certainly a
great majority of those counties.

Senator SPECTER, I know, has been
traveling the State extensively, as
have I. We have seen the tremendous
damage done by this heavy snowfall
and subsequent quick melting and
floods and then freezing again, causing
ice jams and horrible damage on our
Commonwealth’'s rivers and streams.
We do believe that several more coun-
ties should be included in the list that
are eligible for individual assistance,
and obviously the process will com-
mence to determine whether those
counties and municipalities will be eli-
gible for public assistance, for reim-
bursing municipalities and counties for
the cost of cleanup and dealing with
the problems of this horrible storm.

I understand that the senior Senator
has already talked about how today
James Lee Witt, the head of FEMA,
has been up to the State of Pennsyl-
vania and he has added to the list of 6
counties an additional 19 counties,
bringing to 25 the number of counties
that will now be eligible for some as-
sistance.

We were in Harrisburg this morning.
I know he mentioned we saw some of
the devastation on City Island, which
is a recreational park in Harrisburg
that is just literally covered with big
boulders of ice and destroying all the
public buildings there that I would say
are relatively brand new. They in the
last 10 years constructed a AA baseball
stadium there that is severely damaged
from ice.

That has really made this disaster a
lot different because Harrisburg was
hit back in 1972 with very severe flood-
ing as a result of Hurricane Agnes. In
fact, the mayor and others have been
telling us that while the flood levels
were not as high as Hurricane Agnes,
although in some areas they were al-
most as high, the damage, they believe,
actually will be more because of the
ice. Literally, Senator SPECTER and I
were walking around an area that was
5 feet underwater just 24 hours before,
and sitting there all over the place
were boulders of ice almost my size and
probably bigger, with trees frozen to
them. It was really a rather gruesome
picture. You could actually see the
water level because on the houses and
the fences and on the trees you could
see where the ice had frozen around the
tree, around the houses, sort of jutting
out from the houses. So you could pret-
ty well tell everywhere where the
water levels had risen to.

We were through that area and saw
the damage that the ice had caused to
streets and to houses, the buckling ef-
fect of having water there and then
freezing and then unfreezing. It looks
almost like an earthquake on some of
the roads; they are just sort of warped,
with big sinkholes and things like that
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as a result of this freezing and thawing
and freezing again and the amount of
water pressure.

In fact, Senator SPECTER and I met
with Mayor Reed of Harrisburg, whom
I have to commend; he has done a tre-
mendous job in rallying the troops in
Harrisburg, one of our hardest hit cit-
ies, and is doing an outstanding job
personally. He is someone whom I have
known for quite some time and know
he puts every ounce of his person in his
job. I am sure he has not slept for days.
He met us in boots and blue jeans and
looked like he had not been able to get
into his house, probably even to eat a
meal, in a few days. He has really just
been on the go.

They had a horrible fire in this area
I was talking about that was 5 feet
under water. They had, unfortunately,
a fire break out last night that de-
stroyed four historic town homes. And
luckily no one was injured. The area
was evacuated obviously and no one
was injured as a resident. But several
of the firefighters, they had to cut
their way through the ice and wade
through water, waist high at that time,
and fight the fire without obviously
any fire hoses. They had to string them
literally blocks to get fire hoses there.

My understanding is that a dozen
firefighters were carried from the scene
with hypothermia—a horrible situa-
tion. I know Mayor Reed was there the
entire time working on it. He showed
us the Walnut Street bridge, which is
the oldest—I am not going to get this
right—it is the oldest of some type of
bridge having to do with metal con-
struction. That bridge was expected to
collapse during the 1972 flood when ac-
tually the river went up over the plat-
form of the bridge.

In this case it was several feet below
it. But a section of the bridge—you
may have seen on television—was
knocked away. The reason was not be-
cause of the water flow. Again, it was
the ice jams. An ice jam had a large
amount of ice collected at this one
abutment, and eventually with all the
pressure it was knocked over, was
knocked into the river. They expect
another one of those pillars to fall rel-
atively soon.

So there has been a severe amount of
damage. Senator SPECTER and I are
very concerned about the Federal re-
sponse to the damage across Pennsyl-
vania. We believe that in some in-
stances the response was delayed. I
know the President would like to see
all the people and communities that
have been severely hurt by this storm
to get the kind of assistance that they
need to begin to clean up and rebuild
their lives.

I am hopeful that we can move for-
ward. As Senator SPECTER said, ini-
tially only six counties were listed as
qualifying for this assistance. One of
the counties that did not qualify origi-
nally, and did not qualify until this
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afternoon, was a county where there
were 6 people known dead, 75 people
missing from an area that was a large
housing development that was literally
just swept away. Water rose rapidly.
People were given no warning. The con-
sequences were terrible. Yet that coun-
ty was not listed originally on the dis-
aster list, which amazed many of us
and frankly was very discouraging.

I had occasion to talk to people up in
Williamsport, Lycoming County. And
they were very discouraged. Somehow
they were suffering to this degree, and
in fact accounted, from my understand-
ing, for over half the deaths related to
this storm in the Northeast, and yet
were not listed as a county eligible for
disaster assistance. That caused some
legitimate uneasiness to where actu-
ally their needs and concerns were
being paid attention to. I am happy to
report they were listed in the second
round.

There are other counties that we
need to look at that I believe have le-
gitimate needs to be met. Hopefully we
can do that, we can do that expedi-
tiously. I want to join Senator SPECTER
in congratulating Secretary Pefia and
Director Witt for being up in Pennsyl-
vania today to survey the damage, to
see the extent of what seemed to be
just a flood.

I remind you the compounding effect
of the ice is something I do not think
anyone recognized. I was in Lancaster
County, which unfortunately has yet to
be declared a disaster county.

I was in Marietta which was flooded,
at least the parts nearest the river
were flooded. Their big concern right
now is the freezing that is going on.
They were flooded. They have some-
thing like a dike. It is actually a rail-
road track that runs between the river
and the town that is very high up and
serves like a dike. But they got flooded
through their storm sewers, and the
water reaching its level filled up both
sides of the dike. Now they are con-
cerned with the storm sewers. Because
of the very cold temperatures, they are
now frozen. If they get any more rain,
which is anticipated tomorrow, or any
other precipitation, they will have the
same problem all over again.

Many counties and many cities, they
have that same problem with either
frozen surface areas that prevent water
from draining or the infrastructure un-
derneath the ground itself containing
ice and frozen debris is going to cause
a real problem with drainage.

So we are not out of the woods yet.
There is unfortunately still a lot of
snow on the ground. The possibility ex-
ists, with the warm weather today, we
could even see some more problems. So
I want to congratulate Governor Ridge
and Lt. Gov. Mark Schweiker for their
tremendous role in responding to this
emergency. They have been all over the
State, have been very aggressive in
trying to seek aid, and have also been
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very aggressive in trying to help mu-
nicipalities trying to deal with the
problems that have beset them.

I think we have seen a very good ef-
fort on the part of locally elected offi-
cials, and the Governor and Lieutenant
Governor. I think—at least I hope that
we can be proud of the Federal role
that is being played in Pennsylvania. I
think we are coming along a little
slowly, but maybe today with some fly-
arounds and other things that are
going on, we can impress upon officials
here in Washington and in the regional
office that this is a true emergency, a
disaster that needs to be attended to,
and the Federal Government has a role
to play in helping those individuals and
municipalities that were affected by it.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. PELL. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

WORST OILSPILL IN RHODE
ISLAND HISTORY

Mr. PELL. Mr. President, I rise to
share with my colleagues the latest
news on what has been identified as the
worst oilspill in Rhode Island’s history.

As many of you may know from news
accounts, the barge North Cape, carry-
ing a cargo of about 4 million gallons
of heating oil, and the tug Scandia
grounded off the southern Rhode Island
coast in the early evening on Friday.

The grounding followed a fire that
broke out Friday afternoon on the tug,
later engulfed the vessel and required
the subsequent last minute evacuation
of the captain and crew by the U.S.
Coast Guard.

That evacuation was successful be-
cause of the enormous courage and
skill of the Coast Guard rescue team,
who did not hesitate to put themselves
at great personal risk to rescue the
captain and crew.

Coast Guard Fireman Adam Cravey
and Seaman Walt Trimble, who were
the first to arrive at the scene aboard
a 44-foot Coast Guard boat, found six
men wearing survival suits huddled on
the bow of the tug—which was engulfed
by fire.

The six jumped into the water to
swim to the Coast Guard boat and Fire-
man Cravey, who was in a wet suit and
was tethered to the Coast Guard boat,
jumped in to assist them. All were safe-
ly ashore about 2'2 hours after the first
emergency call.

Mr. President, I want to emphasize
that this rescue was conducted under
extremely difficult conditions, includ-
ing high winds and rough seas, in the
frigid waters of the North Atlantic.
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I understand that the Coast Guard
had warned mariners from Maine to
New Jersey of a period of potentially
dangerous winds from 40 to 50 knots,
with higher gusts, and seas from 15 to
25 feet.

It was under extraordinarily difficult
winter storm conditions that the Coast
Guard effected the rescue and at-
tempted, unsuccessfully, to prevent the
barge and burning tug from running
aground. The barge, dragging the burn-
ing tug, grounded in shallow water off
Matunuck Point Beach, near Point Ju-
dith.

Pounded by strong winds and high
seas, the 340-foot, single-hull barge
began to spill oil early Saturday from
holes in at least two places. Current es-
timates of the spill are in the range of
828,000 gallons.

Transporation Secretary Frederico
Pena, Coast Guard Commandant Admi-
ral Kramek, and other Federal officials
came to us in Rhode Island to evaluate
the spill on Saturday, as efforts contin-
ued to contain the escaping oil and off-
load what oil remained aboard the

barge.

Rhode Island Gov. Lincoln Almond
appealed for Federal help on Sunday,
declaring a state of emergency and
identifying the spill as ‘‘the worst in
Rhode Island’'s history and one of the
worst ever off the coast of New Eng-
land.”

The toll on marine life apparently
has already been heavy. Thousands of
oil-coated lobsters, dead and living,
have washed up along several hundred
yards of beach near the barge. Dozens
of seabirds have died and scores more
have been coated in oil.

The barge is close to Moonstone
Beach, a breeding ground for the en-
dangered piping plover and the
Trustom Pond National Wildlife Ref-
uge, an environmentally fragile habi-
tat. An estimated 75,000 waterfowl live
in the refuge area, including rare har-
lequin ducks.

Fishing also was banned in a 105
square-mile area, from Point Judith
south to waters east of Block Island. A
number of shellfishing areas also were
closed.

The good news is that Rhode Island-
ers rose to the occasion. Hundreds of
Rhode Islanders, their efforts coordi-
nated by Save the Bay, volunteered to
help the emergency response crews by
cleaning everything from beaches to
birds. The Coast Guard was magnifi-
cent in its response.

Additional good news came with a
phone call from President Clinton to
Governor Almond, assuring him that
funds would be made available for the
cleanup and fishing industries.

This tragedy has not yet played itself
out, but we should ask some hard ques-
tions when we have all the facts.

Among the most obvious questions,
that have crossed my mind: Why were
the tug and barge underway in such
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treacherous and dangerous weather
conditions? Should we have weather re-
lated restrictions on the transpor-
tation of toxic or hazardous materials
in coastal waterways? Could this inci-
dent have been avoided by better fire-
safety procedures or by a more rapid
response? Could it have been mitigated
by more aggressive prevention and con-
tainment measures?

It is unfortunate, Mr. President, that
this barge was not of the new double-
hulled design—which I have long advo-
cated. I understand that it leaked from
9 of its 14 containment holds. A double-
hull might have made all the difference
between an incident and a disaster.

Finally, I think that everyone would
benefit from a thorough review of the
coordination of our emergency re-
sponse to oilspills. We should make
sure that every agency with a role in
this crisis, worked smoothly with
every other agency.

It has been a difficult time in Rhode
Island and, unfortunately, our difficul-
ties are not over. We do not yet know
the extent of our disaster. On the Fed-
eral level, we should do all we can to
expedite the assistance and expertise
that is required for that recovery.

In closing, I emphasize the fine job
the Coast Guard did and my own re-
spect for their gallant service.

1 yield the floor.

HYPOCRISY

Mr. SIMPSON. Mr. President, I rise
to call the attention of my colleagues
today to an item or two that have been
in the news of late. The theme that
unites them loosely is the theme of
“hypocrisy.” ‘‘Hypocrisy,” I have said,
may well be the ‘“‘original sin™ in
American political life.

The first of these subjects has been
reported upon in many of this Nation’s
newspapers, but as of yet has been in-
sufficiently remarked about among the
denizens here in the village of Wash-
ington.

Lately we have been in the midst of
one horrific battle over the budget,
gnashing our teeth, wailing, and howl-
ing to the heavens—it would be the
envy of King Lear—and referring to
each other by every manner of cruel
epithets.

What are the differences that divide
us, to occasion this level of hysteria,
hype, and hoorah and fingerpointing?
Often the differences are in reality
very minimal, such as a difference of
all of the sum of $7 as to where Medi-
care part B premium should be in the
year 2002. That was the entirety of the
difference between the President’s first
position and the Congress’ position.
That is where we drew the first “battle
line,” the first line, the first gauntlet
thrown.

In my view, it would be just as silly
to let this difference sink a budget
agreement as it would be to let the size
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of the tax cut sink an agreement.
These are not sufficient causes, in my
estimation, to fail to meet our obliga-
tion to future generations.

One would know little of the minimal
size of this difference from watching
the evening news, but coincidentally, 7
bucks was the amount that part B pre-
mium stood to go up next year, from
$46 a month to $53 a month, regardless
of one’s net worth or income, really
not too destructive in society, espe-
cially when we do not have any test of
income or wealth.

I wonder if all of my colleagues fully
realize what has been happening out
there in the private insurance market
while these wretched hostilities have
been taking place here in Washington.
We have seen some most remarkable
increases in insurance premiums, and
one of them, ironically enough, comes
to our gentle citizens courtesy of the
American Association of Retired Per-
sons, the AARP. You have heard me
speak of them before. Yes, I have from
time to time gently touched upon their
activities.

Now I have in hand an article de-
scribing how this determined, dedi-
cated and obsessed nonprofit organiza-
tion is raising its medigap insurance
premiums for the next 6 months, after
which, who knows, they might even
rise again. This is the same AARP, I
remind my colleagues, the courageous
and dogged defenders of the poor, the
downtrodden, and the elderly, these are
the very same folks who descend upon
Washington in droves and hordes to
tell us if Medicare part B premiums
were to go up—these being voluntary
premiums, please recall, voluntary pre-
miums; you do not have to join—but
that when this terrible thing happens,
mind you, going from $46 to $53 next
year regardless of your net worth or
your income—and you were not forced
into it and it was not any part of an
original contract, you got in because it
was the best deal in town—and if it
goes up 7 bucks, seniors will be hurled
out into the streets in their ragamuffin
garb. Now, that is bah humbug.

Meanwhile—hear this—according to
this article, a typical medigap cus-
tomer of the AARP will see his or her
monthly premiums rise from $147 to
$178 next year, an increase of $31 a
month.

Now, this was very striking to me.
Let me read from their letter to their
aggrieved legions of customers:
‘% % * because of rising claim costs, a
rate increase will become necessary as
of January 1, 1996. Your new rates are
guaranteed for six months."’

Let me be sure that every one of us
understands. If there is any increase at
all in Medicare part B premiums, a vol-
untary program in which 69 percent of
the cost is paid by the ordinary,
unbenefited taxpayer, this is decried as
a ‘‘benefit cut’” says the AARP. In
their own propaganda, pumping their
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health care program, premiums must
inevitably skyrocket because of inevi-
tably, unavoidably—choke, gasp, sob—
“rising costs.” What unadulterated hy-
pocrisy.

I do not see anything said here about
a “benefit cut’” to AARP’s members al-
though they are sticking it to their
customers more than twice as severely
as anything yet contemplated here for
Medicare part B. No, with Medicare
part B, their yowling answer, eternally
hurled into the heavens, is always, just
keep sticking it to the general tax-
payers, never the beneficiary, regard-
less of their wealth, net worth or in-
come. But when the AARP’'s own fi-
nances are right on the line, their cus-
tomers are simply told curtly they are
going to have to ‘‘pay up.”

Yes, Mr. President, health care costs
are going up. Who missed that in
America? Some of that burden has to
be shared. Who has missed that? With
Medicare, most of it will be taken up
by taxpayers, but the beneficiaries
need to pick up some of that burden,
too, if this country is going to avoid
bankruptcy. That is the truth, and ev-
eryone in Washington knows it.

It has always been the height of de-
ception for the AARP or the National
Committee for the Preservation of So-
cial Security and Medicare, or all of
the similar tub-thumpers or anyone
else to claim that it is some God-given
right for beneficiaries to be held com-
pletely harmless in this process, or
even to pretend that any sharing of
Medicare cost increases is a ‘“‘benefit
cut.” We see so well here from the
AARP’s own actions that they know
full well that their own stance has been
stunningly hypocritical.

I do now have a sensible proposal for
the AARP. If they can find a way to
bring their own membership's pre-
miums back down to where they were
before, then only, and only then, can
they rightly continue to fight so vehe-
mently against all premium increases
in Medicare part B. If and when the
AARP find this presently unknown and
occult way to avoid all premium in-
creases, perhaps they will share the
great secret with us and then we can
logically do the same and avoid any
changes in Medicare part B premiums.

But so long as the AARP continues
to rake in hundreds of millions annu-
ally in tax-exempt insurance income, I
trust they will see the unseemliness of
any further disgustingly patronizing
lecture to our Government about
“what to do with Medicare.”

Let me remind my colleagues again
that the AARP is getting a huge share
of the take of this premium increase.
They pull in more than $100 million an-
nually—their current share of the take,
their take—from the contract with
Prudential Insurance. They could, I
readily note, give up that pile of new
cash and return that money right to
their membership to offset some of the
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effects of this premium increase. It
seems fair. It certainly does.

Does anyone believe that they will?
Would any of my colleagues ever be-
lieve that the AARP will give up its
share of the profit from this lucrative
insurance business and return it to the
membership, 3.2 million of their own
members, who are getting stuck with
this increase? No. For this might make
it a little tougher for the AARP to
meet the annual—you want to hear
this one—the annual payments of $17
million in rent each year on its pala-
tial building downtown genially dubbed
the “Taj Mahal,” or the payment of
more than $69 million a year in salaries
to themselves—many of them in
chunks of more than $100,000 per year
per person. There are many on the
AARP payroll who make over $100,000 a
year. And they lease their building for
17 million big ones every year on a 20-
year lease. Figure that up for $8 a
month dues. That will run the string
for you.

No, I suspect they will continue to
live in splendor here on E Street and
leave their poor old customers scram-
bling to pay out the extra hundreds of
dollars a year which they will have to
shell out for this premium increase.

I trust my colleagues will remember
this action the next time the AARP
wanders in here—led by ‘‘Edna the En-
forcer”’—claiming to represent the in-
terests of America’s elderly. The bot-
tom line for this organization is big
business, and big profit, pure, and sim-
ple. Believe it.

The other item which I wish to de-
scribe for my genial colleagues is an
excellent editorial by Gerald Eickhoff
in Investor’s Business Daily, entitled
“What About Social Security?”’

I ask unanimous consent this article
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Investor's Business Dally]
WHAT ABOUT SOCIAL SECURITY?
(By Gerald E. Eickhoff)

Labor Secretary Reich’s worthy campaign
against pension fraud begs a more serious
question: Where is he on Social Security?

The secretary is sounding the alarm on pri-
vate pension fraud. Yet he has said nary a
word about the condition of America’s public
penslon system.

Reich's current campaign means to help
workers ‘“‘know what to look for” so they can
“ask the right questions’” about their pen-
sions.

Yet he must know that Americans would
be well-advised to be at least as concerned
with Social Security. After all, as a member
of its Board of Trustees, he is well-ac-
quainted with the trouble that lies ahead.

Fraud in a handful of 401(k) plans deserves
attention, but it is trivial next to the poten-
tial for Social Security failure. Without re-
form, Social Security will surely either go
bankrupt or bankrupt the nation. And trou-
ble begins in just 10 years.

In 2005, the Social Security trust fund sur-
pluses are expected to start declining. In
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other words, the program will begin to spend
more than it takes in. Instead of masking
the true size of the budget deficit, as it does
now, it will begin to add to it.

By 2012, entitlement costs and interest on
the debt together will consume all federal
tax revenues.

By 2013, Social Security's surpluses will
turn into deficits. And the overall federal
budget deficit will explode.

The numbers are staggering. By the year
2020, annual Social Security obligations will
exceed income from payroll taxes by an esti-
mated billion. That grows to $766 billion
by 2030.

The demographic outlook tells why. In
1940, the average American lived to the age
of 61, yet today average life expectancy is 76.
In the next 35 years the number of Ameri-
cans over age 70 will double to 48 million.
That leaves just 2.2 workers to support one
retiree, as opposed to 3.3 today and 159 in
1940,

Part of the problem is the looming retire-
ment of the Baby Boom. But it goes much
deeper, to Soclal Security’'s pay-as-you-go
system—less charitably, a Ponzi scheme.

The private pension funds that so concern
Secretary Reich are funded programs. Social
Security is a mere promise to pay.

Yes, that promise is backed up by the full
taxation power of the federal government.
But because the trust fund is filled with
I0Us from the government to the govern-
ment, it is no more capable of paying future
benefits than a dry well is of ylelding water.

The notion of a trust fund, therefore, is at
best misleading. At worst, it is accounting
gimmickry of the highest order.

Future retirees have little chance of re-
ceiving benefits on a scale anything like
those of today. Benefits such as they are will
be paid either from borrowed money, from
new debt piled onto the existing $5 trillion
national debt or from tax receipts.

Because the federal government's ability
to borrow is finite, however, increased taxes
will be the inevitable last resort.

Current projections assume workers will be
squeezed by taxes to prop up a failing sys-
tem. Soclal Security payroll taxes will have
to rise from today’s 12.4% of pay to 16.5% in
2030. Under less optimistic assumptions, they
could run as high as 37%.

Contrast this with the fact that in 1950, the
average family of four paid just 2% of its in-
come to the federal government. That in-
cluded income and Social Security taxes.

You'd get hardly an inkling of this from a
casual reading of the Social Security Trust-
ee’s report. Rather than blowing the whistle
on the trust fund illusion, the Trustees con-
fidently report that the fund “will be able to
pay benefits for about 36 years.”

The picture of Social Security’s future is
disturbing. But action now can avert a crisis.
Lawmakers can prevent Social Security
bankruptcy, devastating taxes, job loss and
an uncertain retirement for millions. With
determination and a clear goal, it is possible
to not only save, but to vastly improve So-
cial Security and its ultimate value to
Americans.

No other issue has greater potential for fu-
ture prosperity or calamity than Social Se-
curity reform. We must act now.

Reich's educational campalgn on private
pensions is a good place to start. Soclal Se-
curity is where we need to end up.

Mr. SIMPSON. Mr. Eickhoff notes
again the hypocrisy of Washington’s
concern about private pension fraud
while, at the same time, ignoring the
massive problems looming in Social
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Security. As Mr. Eickhoff notes, ‘‘the
private pension funds that so concern
Secretary Reich are funded programs.
Social Security is a mere promise to
pay.” That is correct—it is only a
promise. The payments promised bear
no relation to contributions made by
past or current workers.

As the article notes, ‘‘Future retirees
will have little chance of receiving ben-
efits on a scale anything like those of
today. Benefits such as they are will be
paid either from borrowed money, from
new debt piled onto the existing $5 tril-
lion national debt or from tax re-
ceipts.”

Absolutely. That is the way it will
be. And let us not forget the projec-
tions we currently have, that under
current law, if we did everything of the
hideous programs presented by the ma-
jority party, we will still be saddled
$6.2 trillion in debt by the end of this
century. We are not doing any heavy
lifting of any great import.

“Tax receipts,” that is the phrase.
That is what will darned sure be sought
to pay for the benefits that have been
promised—especially that pressure to
pay it from tax receipts will come from
the various seniors’ lobbies. We will
just hike the old payroll tax again, just
as we did in 1983, and keep hiking it
and keep hiking it on up to 30 percent
of payroll by the year 2030, unless we
“‘do something’ about the growth of
Social Security and Medicare benefits.

Everybody knows that, too. And the
people who are telling us about the de-
mise of Social Security are the trust-
ees of Social Security, one of whom is
my friend, Robert Reich, whom I enjoy
thoroughly. A delightful gentleman. He
and I do not concur on various philo-
sophical items or ideologically. An-
other one is Donna Shalala, I have a
similar regard for her, a very able lady.
And Robert Rubin, another very capa-
ble person, even though we disagree
heartily.

Those are the trustees. Those are
three of them, telling us about the
doomsday coming. While the present
Commissioner of Social Security does
nothing, nothing to tell us how do we
get out of this box. Quit joshing us.
What are your recommendations? You
are the Commissioner, Shirley Chater.
You are free of the influence of Con-
gress and the President. You are an
independent agency, so tell us. And we
have nothing coming back except re-
sounding speeches, tales, anecdotal ma-
terial about how great Social Security
is. “But it will need some attention in
the years to come.”

You betcha it will. It is $360 billion a
year and we are not even touching it.
We have a COLA attached to it that
can be between $4 and 38 billion a year
which goes out to people regardless of
their net worth or their income. It can-
not possibly succeed because it was
never a pension. It was an income sup-
plement. People are living longer and
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eating it all up. Now, every day, almost
8,000 people, since the 1st of January,
will become 50 years old and they—not
intentionally—will destroy the system.
And we know it. And they know it. The
trustees know it.

At least I hope, again, as we open
this session, that my good colleagues
will take a good look at the bipartisan
work of Senator BoB KERREY and my-
self, eight bills to restore the solvency
of Social Security in the years to
come, starting now. Now—not 10 years
from now, not 20 years from now—ex-
tending the age of retirement over the
next 30 years so it is an easy step, al-
lowing people to invest 2 percent of
that contribution in a personal invest-
ment plan and the other 4.5 percent can
go into, then, the system.

“That means a reduction of bene-
fits.”

Indeed it does. Doing something with
the current ratios with regard to re-
tirement, not only for ourselves as
Congresspersons but all Federal retir-
ees. Doing 30-year budgeting in this
particular area. Doing something with
the Consumer Price Index. This is ab-
surd. This is a no-brainer.

We heard testimony from everyone in
the United States, the CPI [Consumer
Price Index] was overestimated, from
the figure of 0.5 to 2.2. If you just made
the change and let it come down minus
half a percent it comes $157 or $158 bil-
lion in the year 2002. But 10 years out
it is nearly $700 billion in savings.

These are small items now that will
overwhelm us 10 or 15 years from now.
And no one is doing anything about it.

I say again, for the life of me I can-
not understand what happened to the
people in society between the ages of 18
and 45. They must be totally asleep or
numb, or gone, because they will be
gone when they are my age because
there will be nothing there unless we
begin to make the corrections. And
that is the trustees telling us that, not
some leftover specter of the past, some
right-wing cuckoo from 20 years back
or some left-wing zany. That is the
trustees telling us this is what is going
to happen to Social Security, and we
do not even touch it. The President
does not touch it. Congress does not
touch it. And there are groups out
there dedicated to see that you do not
touch it.

So, I always say to them, “Do you
care about your children and grand-
children?”

They always say, ““Oh, yes, that is
the purpose of our existence, caring for
our children and grandchildren.”

I say, “Forget it. I do not want to
hear that one anymore. That is so
much opium smoke. That is a phony.”
They cannot possibly care if they will
not allow us to make the adjustments,
or at least begin to make the adjust-
ments now. And we all know what we
have to do, all of us. And everybody
downtown knows it. And the people of
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America, if they cannot figure all this
out in the next 10 months, then get
into the old booth and pull the trigger
for the other party and say, ‘“Well, we
have had enough of that. I do not know
what that great experiment was, but,
boy, when they touched Medicare, oh,
God, I tell you I rose up. I showed
them. And Medicaid and Federal retire-
ment and Social Security.”

So, in that scenario, those of the
other faith will come into the Halls of
Congress, take over the majority
party, and say, ‘“Boy, aren’t we glad we
saved you from them because now we
are really going to get back to where
we were before. We are going to let
Medicare go up 10.5 to 12 percent per
year. We will show them. Never do that
cruel thing where we are going to let it
go up only 7 percent a year, or 6.4. We
are going to let Medicare and Medicaid
go up 10 percent a year. Those were evil
people trying to let it go up only 6 per-
cent. We are not going to touch Social
Security. We are just going to—well,
we might—just add a little payroll tax.
That will fall on the people in society
who are not organized, who are not
paying 38 a year dues to some organiza-
tion which is dedicated to seeing how
much more they can get out of the
Treasury.”

So, that is what is out there and this
can all be averted if, as Mr. Eickhoff
notes, we act now to prevent a crisis.
We simply cannot keep waiting until
after the next election. We cannot keep
saying that Social Security should be
‘off the table.” We have to adjust to
the Consumer Price Index, as more and
more are beginning to recognize, from
the bipartisan Senate group to the
“Blue Dog’* Democrats to the Washing-
ton Post, for Heaven's sake, and we
have to phase upward the retirement
age and make a number of other
changes if we are to have any chance of
repairing this situation.

So I am very pleased to be working
continually with my colleague and
friend from Nebraska, BoB KERREY, in
this effort. I continue to hold very seri-
ous hearings on this matter in the So-
cial Security Subcommittee which I
chair. But I will be having individuals
there before us between the ages of 18
and 50 coming to testify, rather than a
continual stream of people over 60 com-
ing to testify. I remind my colleagues
that Social Security is a promise to
them, too. It does not exist simply to
harvest the votes from today’s retirees.
That is what it has become.

We all know that even the Washing-
ton Post has been noting of late that it
is folly to say that Social Security is
“off the table.” A $360 billion program
headed toward certain bankruptcy is
“off the table’? It is absurd. It is stu-
pid. That cannot work. The very least
we can do now is to fix the CPI. As I
say, groups are working to do at the
present time. Others have lately joined
in these suggestions.
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So I do hope my colleagues will read
that article and recall that everything
and all things we are doing right now
on this budget is, or should be, for the
benefit of future generations. I tell
people at my town meetings; they do
not hear it always. I tell it wherever I
am. Nobody over 60 is going to get
dinged at all in this process unless they
are loaded. And if they are loaded, they
might get stuck 20 to 40 bucks more a
month. If they are not loaded, they will
not get hit at all. People cannot even
hear that. We cannot go on to ignore
this ghastly problem in Social Security
and yet ever be able to continue to
claim that we have done right by them.

Finally, Mr. President, I wish to call
the attention of my colleagues to a re-
cent article in the Washington Post re-
garding the recommendations forth-
coming from the Social Security Advi-
sory Council. This is very important.
People are ignoring these things be-
cause you are not supposed to mention
these two detonating words—Social Se-
curity.

But that council was unable to agree
upon a prescribed solution to the im-
pending Social Security solvency cri-
sis, and that is a similar experience
with which I am very familiar. I served
on the President’s Bipartisan Commis-
sion on Entitlement and Tax Reform.
We have no difficulty defining the
problem, and by a vote of 30 to 1 we
agreed that it certainly existed. I have
just shared with you moments ago
what it is. But when it came time to
solve it, only a hardy few were willing
to give answers—Senator Bob KERREY,
Senator Jack Danforth, Congressman
Alex McMillan, Congressman PORTER
Goss, PETE PETERSON, and myself, to
name a few of them—out of a 32-Mem-
ber commission. So I do know what it
is like to struggle for a year to get col-
leagues to confront a most serious
problem, only to be overcome and over-
whelmed by the ponderous difficulty of
getting a majority to face before us po-
litical perils inherent in the solution.

Although the advisory council was
unable to develop a consensus solution,
there is much that is worth noting in
the work that they have done. My col-
leagues would do well to study it. I my-
self again plan to have serious hearings
on this subject this year in my Finance
Committee’s capacity as the chairman
of the Subcommittee on Social Secu-
rity and Family Policy.

Three plans were voted on by the
council. One is called the privatization
plan, which would take roughly half of
the existing contributions to Social Se-
curity and refund them to taxpayers to
be invested in IRA’'s or 401(k)-type ac-
counts which would earn retirement in-
come for them while their previous So-
cial Security benefits would be cut ac-
cordingly.

A few years ago, you could not even
pose a discussion about such a plan
without someone charging that you
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were out to destroy Social Security.
Yet, this plan received five votes from
these advisory council members. I
think that shows a deep recognition of
the need for fundamental reform of the
system.

Another plan was backed by former
Social Security Commissioner Robert
Ball. He would stick very close to some
of the more traditional solutions, as
Mr. Ball has always done in the past. It
would turn to increased taxation: im-
posing existing payroll taxes on State
and local employees; imposing higher
taxes on Social Security benefits, and,
of course, raising the payroll tax rate.
We have heard so much of that before.

But I draw my colleagues’ attention
to some of their other proposals. One is
to reform the Consumer Price Index.
Bear in mind that this is from the old
guard, the most traditional defenders
of the existing Social Security system,
the people on this committee, this ad-
visory committee, saying now that the
CPI needs to be reformed for the sake
of Social Security solvency. We need to
hear that. If we cannot get that done at
all in our current budget process, we
are truly ““missing the boat.”

Here is something else they suggest.
Having the Government invest the So-
cial Security trust funds in stock mar-
ket index funds as opposed to simply
buying Government bonds. That is
something which Senator KERREY and I
have also proposed here in the Senate.
That would have been absolute heresy
a short time ago. These members of the
advisory council will not go so far as to
set up individual accounts; they would
retain the pooled nature of the pro-
gram. But, still, this would represent a
most significant shift from current
practice.

So I review all of that for my able
colleagues so that they will see that
the entire spectrum and scholars and
‘“‘experts’ on this issue tell us that fun-
damental reform is absolutely nec-
essary in order for Social Security to
survive. At the very least we must re-
form the CPI and get these retirement
funds somewhere else other than where
they are currently are, either into
stock funds, or into private retirement
accounts, if we are ever to generate the
return that will be critically necessary
to fund future benefits.

I would also note that a third option
was described in this article as a ‘“‘half-
way house” measure. This plan would
provide for two percentage points of
the payroll tax to go into a 401(k) or an
IRA-style plan. And the chairman of
the council voted for that one. That in-
trigued me greatly because I had also
joined Senator KERREY in offering a
plan which had exactly this option as
one of its components. Here they have
described it as a ‘“halfway house"”
measure.

So I, Mr. President—and you have
known me a lifetime—have become, I
whimsically conjecture, a ‘‘moderate”
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now when it comes to Social Security
reform, which is touching. It is a
touching thing. My colleague might
surely be most intrigued to know that.
But this Kerrey-Simpson-style pro-
posal is now viewed by the advisory
council itself as a compromise between
differing approaches to reform of the
system. Who would believe it?

So I trust that my colleagues will
give their earnest attention to the de-
liberations of the Social Security Advi-
sory Council, and note that all those
who study this issue have concluded
that fundamental reforms need to be
made, starting at the very least with
reforming the Consumer Price Index.

I look forward to working with my
colleagues in the year to come with re-
gard to those issues that will come be-
fore the subcommittee which I chair.

I thank the Chair. I thank my col-

leagues.
1 yield the floor.

CHARLES L. KADES—A FOUNDING
FATHER OF MODERN JAPAN

Mr. KENNEDY. Mr. President, 50
years ago next month, Col. Charles L.
Kades, an aide on the staff of Gen.
Douglas MacArthur, was placed in
charge of an historic project to mon-
itor and assist in the drafting of a new
constitution for Japan. Colonel Kades
worked in obscurity at the time, but he
did his work brilliantly, and the result-
ing constitution he helped draft laid
the groundwork for Japan to recover
from the ashes of World War II and be-
come one of the world's strongest de-
mocracies and one of the world's
strongest economies. In no small meas-
ure, that historic success is the result
of the vision, talent, and commitment
of Charles Kades.

After his landmark service in Japan,
Colonel Kades returned to the United
States and practiced law with great
distinction for many years in New
York City. He retired in 1976, and
moved to Heath, MA, where he now
lives at the age of 89.

Over the years, the true magnitude of
his historic contribution to Japanese
democracy has become better known.
As the golden anniversary of his golden
achievement approaches, it is a privi-
lege for me to take this opportunity to
commend the extraordinary leadership
he demonstrated 50 years ago. The dra-
matic story of his work was told in de-
tail in an excellent article last year in
the Springfield Sunday Republican,
and I ask unanimous consent that the
article may be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Sunday Republican, Springfield,

MA, Feb. 19, 1995]

HEATH RETIREE AN UNLIKELY FOUNDING FaA-
THER OF JAPAN—LAWS WRITTEN 49 YEARS
AGO

(By Eric Goldscheider)

HEATH.—In recent years scores of Japanese

journalists and constitutional scholars have
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made the trek up to this Western Massachu-
setts hill town to see an 89-year-old retiree
named Charles L. Kades.

Not only did he write the Japanese con-
stitution but he owns one of the only readily
accessible transcripts of the proceedings that
led to its ratification 49 years ago.

Kades (pronounced KAY-dees) is an un-
likely founding father of the country that
today boasts the world's second biggest econ-
omy. Before arriving there as a colonel in
Gen. Douglas A. MacArthur's occupation
force two weeks after VJ Day in August 1945
he had never even read anything about
Japan.

“1 wasn’t in Japan because I knew any-
thing about Japan, I didn't know a damn
thing about Japan,” he said during a recent
interview in his unassuming house a couple
of miles from the Vermont border.

Nor did he have any special expertise in
constitutional law. He had studied law and
practiced in New York City before the war.
He had some knowledge of the New York
State constitution because he had to learn it
for some of the corporate cases he handled.
He had also served as the assistant general
counsel under two cabinet secretaries in the
Roosevelt administration.

None of this adequately prepared him, he
sald, for a day he remembers well—February
3, 1946. That was the day Major General
Courtney Whitney put him in charge of a 16-
member task force assigned to write a draft
constitution for the country they were occu-

pying.

“] sald, ‘When do you want it?"" Kades re-
calls. ““He sald you better give it to me by
the end of the week.” That was six or seven
days. “1 was completely flabbergasted be-
cause I thought he was going to say ‘a few
months or June or something like that,’"
said Kades.

The story of how he came to be in this po-
sition is more involved than simply being
called into his boss’s office and being given a
task to perform. Kades is glad to tell it but
he imposes one rule on himself. He abso-
lately will not comment on current Japanese
political debates even though he is often
called upon to do so.

““They’re none of my business,” he tells all
Ccomers.

When Kades arrived in Japan as a member
of the Government Section of the General
Headquarters of the Supreme Commander of
the Allied Powers (SCAF) there was no talk
of his office being involved in the business of
constitution writing. That was to be a job
for the Japanese to do themselves in a com-
mission headed by Joji Matsumoto, a cor-
porate lawyer and a professor of law at the
Tokyo Imperial University.

PROGRESS WAS NIL

The problem was that they weren't making
very much progress. Then an even bigger
problem emerged. A reporter from a leading
Japanese newspaper swiped a copy of the
draft they were working on and published it.

““That is what you would call a ‘scoop,"”
Kades recounts as a grin spreads across his
face. ““The commissioners left a draft on the
table and went to lunch.”

The Americans had this purloined docu-
ment translated and found that it was short
on democratic reforms and that it didn't sub-
stantially revise the Melji constitution of
1889 under which militarism flourished that
led to the war. For example, in the Meiji
constitution the emperor’s rule was ‘‘sacred
and inviolable,” and in the revised version
the emperor’s rule was to be ‘“‘supreme and
inviolable.”

The government protested and said that
the published draft didn’t accurately reflect
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the work of the commission. “When the gov-
ernment denied that was the correct version
we asked them to hand over the correct ver-
sion—it wasn’'t very different,” says Kades.

As It happens, just before the Japanese
government was caught with its pants down
by an alert reporter, Kades was in the proc-
ess of preparing a memo arguing that Gen.
MacArthur had the legal authority to revise
the constitution. This argument rested on
the text of the Potsdam Declaration in
which the leaders of the United States, Eng-
land and China proclaimed that among the
terms under which hostilities would cease
the Japanese government had to “‘remove all
obstacles to the revival and strengthening of
democratic tendencies among the Japanese
people. (And that) freedom of speech, of reli-
gion, and of thought, as well as respect for
the fundamental human rights, shall be es-
tablished.”

STANDARDS LACKING

The document the Japanese were working
on didn’t live up to this standard. At first
Whitney wanted Kades to prepare a memo
outlining the American objections to the
draft. Then word came down from Mac-
Arthur that this would only be a waste of
time ‘“ending up with a lot of exchanged
memos.”” The decision was made that the
Americans would prepare their own draft.

This is the point at which a mystery about
the Japanese constitution ensued that re-
mains unsolved to this day.

When Whitney charged Kades and his
group with the task of writing the constitu-
tion within the week, he handed him some
hand-written notes for him to use as a start-
ing point. Scholars are still curious whether
these notes reflected the thoughts of Whit-
ney or MacArthur.

There are three possibilities, said Kades:
the notes were written by MacArthur, they
were written by Whitney or they were dic-
tated to Whitney by MacArthur. Kades said
he kept those notes in his field safe until the
end of his 3%-year tour of duty. When he left
Japan he returned them to Whitney and they
have since disappeared. His hunch is that the
notes reflected MacArthur’s thinking.

CONSTITUTION TEAM

When Kades and his group set to work on
the constitution, the first thing they did was
to divide up the task according to their var-
ious talents and areas of expertise. Five of
the 16 officers had been lawyers in civilian
life. There was a former congressman, the
editor and publisher of a chain of weekly
newspapers in North Dakota who had also
served as the public relations officer for the
Norwegian embassy in Washington. A few
university professors, a forelgn service offi-
cer and a partner in a Wall Street invest-
ment firm were also part of the team.

Committees comprised of one to three peo-
ple were formed to draft articles on such
things as the roles of the executive, the leg-
islature and the judiciary. An academic who
had at one time edited a journal on the Far
East headed the committee on the executive.
The foreign service officer was told to deal
with questions surrounding treaties. A social
science professor dealt with civil rights, the
banker was the sole member of the finance
committee and so it went.

Between them they collected constitutions
of a dozen other countries from libraries
around Tokyo. Some of them were familiar
with various state constitutions from the
United States. Kades emphasizes, though,
that the primary sources they drew on for
their work was the existing Japanese con-
stitution of 1889 as well as drafts prepared by
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some of the political parties in existence at
the time.

Kades isn't sure why MacArthur was in
such a hurry for his group to finish the draft.
His best guess is that elections had been set
for the middle of March 1946 and that it was
anticipated that the constitution would be-
come a campalgn issue. Also, if they delayed,
MacArthur feared that their work would be
hampered because, with the passage of time,
China and the Soviet Union would get into
the position of being able to veto any new
constitution.

FINISHED ON SCHEDULE

Kades’ group finished their work on sched-
ule. On Feb. 13 Whitney met with the Japa-
nese group telling Matsumoto that their re-
vision was ‘““‘wholly unacceptable to the su-
preme commander as a document of freedom
and democracy™ before handing him a copy
of the document drafted by the Americans.

The next weeks were devoted to meetings
with the Japanese constitutional commis-
sion to hammer out the final wording of the
document that would be submitted to the
Japanese Diet (the egquivalent of the U.S.
Congress) for ratification.

The last negotiating session went 34 hours
without a break.

They finished on March 4. Two days later
the cabinet and the Emperor accepted it and
it was approved by MacArthur that night.

OVERSAW RATIFICATION

But this isn’t the end of the story.

In the following months and through the
summer, Kades was responsible for over-
seeing the ratification process of the new
constitution. His instructions were to let the
newly elected legislature amend his docu-
ment in any way as long as they didn't vio-
late the basic principles laid out in the Pots-
dam Declaration.

Kades recalls that he would be asked what
kinds of changes would violate these prin-
ciples. His response was along the lines of
Justice Stewart Potter’s observations on
pornography, “I can’t define it but I know it
when I see it."”

A number of things were changed, such as
the striking of a clause under which aliens
would be accorded equal protection under
the law. Kades was sorry to see that go but
he didn't think he had the mandate to inter-
vene on such questions.

The deliberations of the Diet were tran-
scribed and sent to Kades every day. He kept
those documents and has since had them
bound. Unlike in the U.S. where the Congres-
sional Record publishes the proceedings of
Congress, under Japanese law only members
of the Diet have access to transcripts of leg-
islative deliberations and they are not al-
lowed to remove or copy those transcripts.
That is how Kades came to be in possession
of one of the only sources scholars interested
in the proceedings can go to. There are other
copies but they are in disarray.

Once the draft constitution was debated,
revised and ultimately ratified by the Diet it
was promulgated by the Emperor on Novem-
ber 3, 1946, nine months to the day after it
was concelved by MacArthur, Kades wrote in
an account of the process published in an
American academic journal six years ago.
The process by which it was introduced by
the emperor to take effect six months later
was in accordance with the process for
amending the constitution laid out by the
Meiji constitution of 1889. “We wanted as
much legal continuity as possible,” said
Kades, in order to give the new document
“‘more force.”

LAWS NEEDED REWRITE

Still Kades' work wasn't finished. After

the constitution was in place, many of the
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laws had to be rewritten in order to bring
them into line with the new order. Kades had
a hand in this process and was sent a team of
legal experts from the U.S. to help him.
Among them was Alfred Oppler, a judge in
prewar Germany who had been purged by
Hitler. He went to the United States and
worked as a gardener while teaching himself
English. His help was invaluable, Kades says,
because of his knowledge of German law. The
Meiji constitution Kades had taken as a tem-
plate was based on the Prussian constitution
of its time and was grounded in statutory
law rather than the common law traditions
of England and the United States.

DURABLE DOCUMENT

The Kades constitution has been remark-
ably durable, a point Kades offers to support
his contention that it reflected substantive
input from those who would later live under
it. “I don’t think it could have lasted 50
years’ had it been forced on the Japanese, he
says. Another reason for its durability, he
says, is that there are enough groups such as
women, labor unions, and local government
entities who could stand to lose protection if
the constitution were tampered with.

‘““Women have more rights under the Japa-
nese constitution than in the U.S.,” Kades
says.

Whenever the idea of revision is raised, all
these groups band together to forestall it.

The strongest push to revise the constitu-
tion came out of the Gulf War in 1990.

One of the most unusual aspects of the
Kades document is Article 9 which prevents
Japan from having an army other than a
minimal self-defense force. This is the basis
on which the Japanese say they are pre-
cluded from participating in multi-national
military operations like Desert Storm.

REVISIONS PUSHED

A leading Tokyo newspaper, Yomiuri
Shimbun, (not the same paper that published
the unauthorized copy of the draft constitu-
tion 49 years ago) is pushing to revise the
Kades constitution so as to allow the Japa-
nese to increase the strength and scope of its
armed forces. A think tank associated with
that newspaper has even drafted a revised
constitution.

Partly as a result of this controversy,
Kades has become a much sought after inter-
view subject in recent years. Television
crews from England, Australia and the U.S.
in addition to several from Japan have come
to his home. He estimates that he has given
60 interviews in the last several years.

He was invited to Japan where he was
interviewed by a documentary film crew. He
also appeared on the equivalent of one of our
Sunday morning political talk shows on
which two leading politiclans debated the
issue. He has also been sought out by jour-
nalists and scholars seeking comments on
aspects of the post-war occupation about
which he has no particular expertise such as
educational reform and civil liberties. Study
of the occupation ‘“is a whole industry in
Japan,” Kades says.

Out of these experiences, Kades has learned
that anything he says about current debates
can be distorted. Statements he has made in
his home in Heath, he says, have resulted in
“indignant’” phone calls from bhalf way
around the globe. Even if his statements
aren't distorted, he says, he feels he simply
isn’t competent to be involved in current
controversies.

To make it easler for him to stick to his
self-imposed rule not to talk about potential
revisions of his constitution, he keeps next
to his phone a typed message that he took
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from a speech by former Secretary of State
Cyrus Vance saying that ‘“‘outsiders should
}:eep their hands off" Japan's internal af-
airs.

One of the people most interested in Kades’
comments was Kikuro Takagl, a senior edi-
tor of Yomiuri Shimbun—the largest cir-
culating newspaper in the world. Takagl
lives in New York City and he is among
those who trekked to Heath to seek a com-
ment on the new draft constitution his news-
paper is promoting. Kades refused to even
read it in his presence.

MODEL FOR PEACE

Reached in New York, Takagi says he
thinks Kades opposes the revisions and that
he shares the view of one of his former as-
sistants, Beate Sirota-Gordon. She main-
tains that the Japanese have undergone re-
markable political and economic develop-
ment for 49 years under the old document
that precludes all but a minimal defense
force. “‘Article 9 is really a model for peace
that should not be amended, rather it should
be copied by other countries ... changing
Article 9 would be a very sad thing,” says
Sirota-Gordon who, at the age of 22, drafted
the women's rights section of the Kades con-
stitution.

Sirota-Gordon gives Kades a lot of credit
for what she considers to be a shining mo-
ment in world history. ‘It is an unusual situ-
ation when an occupation force is inclined to
do something beneficent rather than venge-
ful,”” she said in an interview from her home
in New York.

When pressed on Kades' reactions to at-
tempts to update the constitution Takagi
sald, “he gave us a very delicate reply.”
Takagl said his paper didn’t publish Kades’
thoughts because ‘“we are trying to push up
our revision to our leaders . . . this is a very
delicate political and psychological issue so
we are holding on to Mr. Kades' reply for
now."

After the war, Kades returned to the rel-
ative obscurity of a New York City lawyer.
He bought the house in Heath in 1967 as a
summer residence and moved there full time
when he retired in 1978. He lives there now
with his wife Phyllis.

Asked what he likes to do when he isn’t
fielding questions about the Japanese con-
stitution Kades smiles and says, ‘‘drink
beer.” Then he adds, “in the summer time I
have to take care of some of the grass
around here.” He also likes to read about
current events and he keeps up on the books
that come out about Japan. He has been to
the Far East sometimes visiting the children
of people he knew when he was there during
the occupation. One of them took him to the
office where he and his team wrote the con-
stitution. It now houses the Dai Ichi Insur-
ance Co.

Reflecting on the heady days 49 years ago,
Kades looks briefly into the fireplace warm-
ing his living room and says matter of
factly, “it certainly has changed my retire-
ment."”

THE BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, before
discussing today’s bad news about the
Federal debt, how about another go, as
the British put it, with our pop quiz.
Remember—one question, one answer.

The question: How many millions of
dollars in a trillion? While you are
thinking about it, bear in mind that it
was the U.S. Congress that ran up the
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enormous Federal debt that is now
about $12 billion shy of $5 trillion.

To be exact, as of the close of busi-
ness Friday, January 19, the total Fed-
eral debt—down to the penny—stood at
$4,988,397,941,589.45. Another depressing
figure means that on a per capita basis,
every man, woman, and child in Amer-
ica owes $18,934.39.

Mr. President, back to our quiz—how
many million in a trillion?: There are a
million million in a trillion, which
means that the Federal Government
will shortly owe $5 million million.

Now who's not in favor of balancing
the Federal budget?

HONORING LAUZON MAXWELL FOR
HIS WORK ON BEHALF OF THE
MID-CONTINENT LIBRARIES

Mr. ASHCROFT. Mr. President,
today I rise to salute the tireless ef-
forts of a Missourian who has worked
and given of his time, and himself for
one of our country’s most precious re-
source, our libraries. The Mid-Con-
tinent Public Libraries serve Clay,
Jackson, and Platte counties in the
Kansas City, MO, area and provide a
valuable service to the community.

Lauzon Maxwell was selected as
building manager for the Mid-Con-
tinent Public Libraries in 1985, after
the library was given authority to
oversee its own building projects. In
the next 8 years, Mr. Maxwell oversaw
the task of building and remodeling 25
facilities, many times having between
three and five projects under construc-
tion at the same time. Most projects
were completed under budget. These
projects translated into an additional
four branch libraries, four expanded
buildings, and a warehouse for the Mid-
Continent Library system totaling an
additional 381,769 square feet of new or
remodeled facilities between 1985-95.

Through his hard work and leader-
ship in the Mid-Continent Library’s ex-
pansion project, the libraries have pro-
vided better library services to their
clientele in the Kansas City area. Our
libraries are an investment in our com-
munities, and the outstanding services
of Mid-Continent Libraries are a credit
to their communities. I commend
Lauzon Maxwell for his outstanding
service and dedication in the leader-
ship of the building projects of the li-
braries of Kansas City. They are note-
worthy and exemplary.

TRIBUTE TO THE LATE TOM
GARTH

Mr. THURMOND. Mr. President, the
new year started out sadly for the
members, friends, staff, and alumni of
the Boys & Girls Clubs of America
when the president of that organiza-
tion, Mr. Tom Garth, passed away.

What is today the Boys & Girls Clubs
of America can trace its history back
to 1860, when the first Boys Club was
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opened in Hartford, CT. The streets of
America’s cities during that period
were not friendly places, they were
often dirty, crowded, and dangerous.
The establishment of Boys and Girls
Clubs gave young men and women not
only a safe haven from the temptations
and evils of urban settings, but also al-
lowed them to pursue activities that
developed their minds and bodies.

While our Nation has grown and
changed in many ways in the last 136
years, much remains the same. Con-
temporary America is a place with an
abundance of obstacles for our young-
est citizens. In our cities, drugs and
gangs present a deadly lure to urban
children; and in our suburbs, teenagers
are easily bored by the stale environ-
ment which monotonous suburbs cre-
ate and juveniles are often enticed into
destructive activities. If anything,
there is an equal, and perhaps even
greater, need for Boys & Girls Clubs in
the United States of today. As the
president of the Boys and Girls Clubs of
America, Tom Garth recognized that
fact, and he worked hard to create an
organization that would effectively
reach out to today's children and offer
them an attractive alternative to run-
ning afoul of the law.

Mr. Garth began his career with the
Boys & Girls Clubs as the games room
director of the Boys Club in East Saint
Louis, a city well known for being a
tough town where opportunities for its
citizens, especially its children, are
scarce. Working in such an environ-
ment had a tremendous effect on Mr.
Garth and would help influence how he
would run the Boys & Girls Clubs of
America when he became president of
that organization in 1988.

By all accounts, the tenure of Tom
Garth was a successful period in the
history of the Boys & Girls Clubs of
America. Under his leadership, this or-
ganization established hundreds of new
clubs in areas where positive activities
for children were desperately needed,
contributions to the organization in-
creased, and most significantly, the
membership of the organization has
more than doubled, growing to include
2,300,000 boys and girls. This is an im-
pressive accomplishment and a proud
legacy for Mr. Garth to have achieved.

Mr. President, I have long been a sup-
porter of the Boys & Girls Clubs of
America, and it was a pleasure to come
to know Mr. Garth over the many
years he was with the organization. He
was a man with a clear vision of what
he wanted the Boys & Girls Clubs to be
and what it would take to meet those
goals. I am told that one of his last re-
quests was to those who he left behind
at the Boys & Girls Clubs of America,
urging them to work to ensure that by
the year 2000, 3 million children would
be served by the clubs. That is a wor-
thy goal and one which each of us in
this Chamber would do well to support
and help bring to fruition.
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Tom Garth was a man with tremen-
dous drive and determination, and
without question, he could have risen
to head any of America’s leading cor-
porations. Instead of being motivated
by the notion of a successful and finan-
cially rewarding business career, Tom
Garth was motivated by a desire to
make a difference and to make sure
that the young people of the United
States who needed a helping hand, a
safe haven, or a role model, were given
them. Through his 40-year career with
the Boys & Girls Clubs, he gave mil-
lions of children more than a fighting
chance to grow into productive mem-
bers of society, and he has truly had a
positive impact on this Nation through
his work. He will be missed by all those
who knew him, and we join his widow,
Irene, in mourning his loss.

TRIBUTE TO THE LATE ADRIENNE
BROWN

Mr. THURMOND. Mr. President, ear-
lier this month a tragedy befell James
Brown, one of South Carolina’s most
famous sons and one of America’s most
beloved entertainers, when his wife
Adrienne passed away.

James and ‘‘Alfie,”” as Adrienne was
affectionately called, had been married
for 10 years and were fixtures of Au-
gusta, Georgia and the ‘‘Georgialina”
area, a region of the Savannah River
Valley which includes a number of cit-
ies and towns on both sides of the
South Carolina and Georgia stateline.
The two met back in 1981 when James
Brown appeared on the popular syn-
dicated television show ‘“Solid Gold".
A native of California, Adrienne was
working in the entertainment industry
at that time, contributing to the pro-
duction of programs such as *““Days of
Our Lives” and “The Young and the
Restless', as well as being employed as
an artist by NBC television.

After their courtship began, Adrienne
became very active in Mr. Brown’s en-
tertainment ventures, and some have
even credited her as being a key ele-
ment in his becoming popular with a
whole new generation of music lovers.
Her passion for the entertainment in-
dustry and sense for business led her to
become chief executive officer of Alfie
Enterprises and the James Brown
Dancing Stars, as well as the executive
producer of the “James Brown’s Living
in America’ pay-per-view television
show. The Browns were married in 1985,
and their decade long marriage was one
that was filled with strong feelings be-
tween husband and wife, and many
marveled at the bonds that held the
two together.

On January 16, after a memorial
service that was attended by an over-
flow crowd of more than 800 family,
friends, and admirers, Alfie Brown was
laid to rest. The Charleston Post &
Courier carried an article about the
service which I think captures the es-
teem in which this woman was held
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and I ask unanimous consent that it be
included in the RECORD following my
remarks.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Charleston Post & Courier, Jan.

16, 1996]
SOUL SINGER BROWN BURIES HIs WIFE

AUGUSTA.—Soul singer James Brown bur-
ied his wife Tuesday after a funeral in a his-
toric theater overflowing with mourners.

New York activist the Rev. Al Sharpton
was among the more than 800 friends, rel-
atives and fans who filled the Imperial Thea-
tre to console Brown on the death of his
wife, Adrienne.

‘“She was one of the few people around him
who didn’t want anything from him except
to be James Brown,” Sharpton said.

“Mr. Brown, you face a lonely time. Re-
member you have what most stars never
have—someone who loves you," he said.

Mrs. Brown, 45, died in Los Angeles Jan. 6,
two days after undergoing cosmetic surgery.

Officials at the Los Angeles County coro-
ner’s office have ruled out foul play, but they
haven't determined what caused her death.

Brown, dressed in black and wearing sun-
glasses, blew a kiss to the 100 or so people
lining the street outside who were unable to
get a seat in the theater.

He did not speak during the funeral.

“‘She loved James very much,” said Al Mil-
ler, a family friend. He was so distraught he
could speak only a few words.

The glossy black casket was covered with
a hugh spray of red roses, and scores of other
flower arrangements covered the stage
around it.

A large portrait of Mrs. Brown was sus-
pended over the casket, and a white cross
was projected on the curtain at the back of
the stage.

After the service, Mrs. Brown was buried
at Walker Memorial Gardens.

Nancy Thurmond, wife of Sen. Strom
Thurmond, R-S8.C., and a close friend of Mrs.
Brown, said she had ‘“‘devoted herself to help-
ing James Brown continue leading the world
as the Godfather of Soul.”

‘‘She showed great courage in combining
the public arena with private life. She was
often in the lonely fringe throughout it all.
She had a tremendous giving heart,” Mrs.
Thurmond said.

The Rev. Reginald D. Simmons, who offi-
ciated at the service, said the Browns' 10-
ye:lr marriage was strong despite some tu-
mult.

He said he talked to her two days before
she died, and she was looking forward to
coming home.

“God gave her a husband. Despite things
down, up or turned around, he was steadfast
and unyielding,”” Simmons said. *‘Their rela-
tionship was going to be for better or for
worse. Her life was filled with mostly good

Mrs. Brown had accused her husband at
least three times of assault, but each time
she either withdrew the accusations or the
charges were dismissed.

Brown, 62, denied beating his wife and said
in November that she was being treated for
drug addiction.

The Browns met in 1981 on the set of the
TV music show “Solid Gold,” where she was
2 hair stylist.

They lived in nearby Beech Island, but
Brown maintained his offices and recording
studio in Augusta, where he got his start.

A memorial service was held last week in
Los Angeles, Mrs. Brown's hometown.
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Several stars, including singer Little Rich-
ard, attended.

NOTICE OF ADOPTION OF
PROCEDURAL RULES

Mr. THURMOND. Mr. President, pur-
suant to the Congressional Account-
ability Act of 1995, a Notice of Adop-
tion of Regulations and Submission for
Approval and Issuance of Interim Reg-
ulations, together with a copy of the
adopted regulations, was submitted by
the Office of Compliance, U.S. Con-
gress. These regulations relate to irreg-
ular work schedules and interns. The
notice announces the adoption of the
final regulation as an interim regula-
tion on the same matters. The Congres-
sional Accountability Act specifies
that the Notice and regulations be
printed in the CONGRESSIONAL RECORD,
therefore I ask unanimous consent that
the notice and adopted regulations be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE FAIR
LABOR STANDARDS ACT OF 1938 (INTERNS;
IRREGULAR WORK SCHEDULES)

NOTICE OF ADOPTION OF REGULATIONS AND SUB-
MISSION FOR APPROVAL AND ISSUANCE OF IN-
TERIM REGULATIONS
Summary: The Board of Directors, Office

of Compliance, after considering comments

to its general Notice of Proposed Rule-
making published October 11, 1995 in the

Congressional Record, has adopted, and is

submitting for approval by the Congress,

final regulations to implement sections

203(a)(2) and 203(c)(3) of the Congressional

Accountability Act of 1995 (**‘CAA'). The

Board is also adopting and issuing such regu-

lations as interim regulations for the House,

the Senate and the employing offices of the

instrumentalities effective on January 23,

1996 or on the dates upon which appropriate

resolutions are passed, whichever is later.

The interim regulations shall expire on April

15, 1996 or on the dates on which appropriate

resolutions concerning the Board’s final reg-

ulations are passed by the House and the

Senate, respectively.

For Further Information Contact: Execu-
tive Director, Office of Compliance, Room
LA 200, Library of Congress, Washington,
D.C. 20540-1999. Telephone: (202) 724-9250.

Background and Summary

Supplementary Information: The Congres-
sional Accountability Act of 1995 (“CAA™),
Pub. L. 104-1, 109 Stat. 3, was enacted on Jan-
uary 23, 1995. 2 U.S.C. sections 1301 et seq. In
general, the CAA applies the rights and pro-
tections of eleven federal labor and employ-
ment law statutes to covered employees and
employing offices within the legislative
branch. In addition, the statute establishes
the Office of Compliance (“‘Office") with a
Board of Directors (“Board”) as “‘an inde-
pendent office within the legislative branch
of the Federal Government.” Section 203(a)
of the CAA applies the rights and protections
of subsections a(l) and (d) of section 6, sec-
tion 7, and section 12(c) of the Fair Labor
Standards Act of 1938 (“FLSA™) (29 U.S.C.
206(a)(1) and (d), 207, and 212(c)) to covered
employees and employing offices. 2 U.S.C.
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section 1313. Sections 203(c) and 304 of the
CAA directs the Board to issue regulations
to implement the section. 2 U.S.C. sections
1313(c), 1384.

Section 203(c)(2) of the CAA directs the
Board to issue substantive regulations that
“shall be the same as substantive regula-
tions issued by the Secretary of Labor . . .
except insofar as the Board may determine,
for good cause shown . . . that a modification
of such regulations would be more effective
for the implementation of the rights and pro-
tections under” the CAA. 2 U.S.C. section
1313(c)(2). However, section 203(a)(2) excludes
“interns” as defined by Board regulations
from the definition of ‘“‘covered employee”
for the purpose of FLSA rights and protec-
tions. Additionally, section 203(c)(8) of the
CAA directs the Board to issue regulations
for employees ‘“‘whose work schedules di-
rectly depend on the schedule of the House of
Representatives or the Senate” that shall be
“comparable to", rather than ‘‘the same as"’,
the provisions of the FLSA that apply to em-
ployees who have irregular work schedules.

On October 11, 1995, the Board published a
Notice of Proposed Rulemaking (“NPR") in
the Congressional Record (141 Cong. R.
S15025 (daily ed., October 11, 1995)), inviting
comments from interested parties on the
proposed regulations relating to ‘‘interns”
and ‘“irregular work schedules.” Six com-
ments were received responding to the pro-
posed regulatory definition of “interns,” and
thirteen on the proposed {rregular work
schedules regulation. Comments were re-
ceived from employing offices, trade and pro-
fessional assoclations, advocacy organiza-
tions, a labor organization, and Members of
Congress. In addition, the Office has sought
consultations with the Department of Labor
regarding the proposed regulations, pursuant
to section 304(g) of the CAA. After consider-
ing the comments received in response to the
proposed rule, the Board has adopted and is
submitting these regulations for approval by
the Congress. Moreover, pursuant to sections
411 and 304, the Board is issuing such regula-
tions as interim regulations. The Board is
also adopting and issuing such regulations as
interim regulations for the House, the Sen-
ate and the employing offices of the instru-
mentalities effective on January 23, 1996 or
on the dates upon which appropriate resolu-
tions are passed, whichever is later. The in-
terim regulations shall expire on April 15,
1996 or on the dates on which appropriate
resolutions concerning the Board’s final reg-
ulations are passed by the House and the
Senate, respectively.

1. DEFINITION OF “INTERNS"
A. Summary of Proposed Regulation

The proposed regulation defined the term
“intern” to be any individual who: ‘‘(a) is
performing services in an employing office as
part of the pursuit of the individual's edu-
cational objectives,” and ‘‘(b) is appointed on
a temporary basis for a period not to exceed
one academic semester (including the period
between semesters); provided that an intern
may be reappointed for one succeeding tem-
porary period.”

B. Summary of Comments

Six comments were received regarding the
proposed definition of “intern’ in the Notice
of Proposed Rulemaking. The commenters
agreed with the approach taken in the pro-
posed regulation. However, commenters sug-
gested that the proposed definition of *“‘in-
terns’” was vague or overbroad in one or
more respects. After considering these com-
ments, the Board has decided to modify the
regulation, as discussed below.
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1. Subpart (a): Requirement that an intern
““perform{] service as part of the pursuit of the
individual's educational objectives”

Subpart 1(a) of the proposed regulation es-
tablished as the first criterion for eligibility
as an “intern™ that the individual must be
“performing services in an employing office
as part of the pursuit of the individual's edu-
cational objectives’ (emphasis added).

Two commenters expressly approved of
this subpart, and recommended that the
Board not change it. One commenter argued
that this criterion was overbroad and would
be subject to potential abuse by employing
offices becaunse the intern need not be en-
rolled in an educational program in a degree-
awarding institution. This commenter
opined that virtually all employees view
their employment as a way to achieve some
“‘educational objective,” since most hope to
get on-the-job experience that will qualify
them for better paying opportunities. In the
view of this commenter, an employing office
could easily characterize the individual's
work as “in pursuit of educational objec-
tives” to avold its FLSA obligations. This
commenter recommended that an alter-
native definition of “intern" be adopted—one
that would be modeled on the elements used
to determine the status of “trainees’ under
the FLSA, which specifies that the individ-
nal must be a student enrolled in a degree
program at an educational institution to
qualify.

In the Board's considered judgment, re-
quiring an intern to be enrolled in a degree
program at an educational institution would
be unduly restrictive because such a require-
ment would exclude arrangements consid-
ered valid under current internship practice.
The Board does not belleve Congress in-
tended to preclude internships during a
teacher’s sabbatical year or between under-
graduate and graduate school. Therefore, the
Board does not recommend that such a re-
quirement be imposed. Instead, the Board
shall modify subpart (a) of the regulation to
state that an employee must be performing
services in the employing office as part of a
demonstrated educational plan which should
be in writing and signed by both. In the
Board’s view, this requirement would be sat-
isfied where the intern is enrolled in a degree
program at an educational institution or
where the intern's employment is part of an
educational program or plan agreed upon be-
tween the employing office and the intern. In
the Board's view, these requirements will
satisfactorily decrease the risk of abuse of
this provision by any employing office.

2. Subpart (b): Requirement that the indi-
vidual be appointed ‘“‘on a temporary basis for
a period not to erceed one academic semester
(including the period between semesters); pro-
vided that an intern may be reappointed for one
succeeding temporary period’".

Subpart (b) of the proposed rule set out the
second criterion for determining whether an
individual in an employing office would be
an “‘intern’’: that the individual be appointed
‘‘on a temporary basis for a period not to ex-
ceed one academic semester (including the
period between semesters); provided that an
intern may be reappointed for onme succeed-
ing temporary period.”

All six commenters suggested that the
Board modify the proposed regulation to de-
fine a specific, determinative time limit for
an internship to qualify under the regula-
tion’s definition. The commenters suggested
that the length of time for a qualifying in-
ternship (and any extension thereof) under
this part be expressed as a defined term of
days or months. Commenters suggested peri-
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ods ranging from *“120 days in any 12-month
period,” to *‘5 months,"” to ‘9 months.”

Three commenters suggested that the term
“academic semester” is ambiguous because
many educational institutions divide their
academic calendars into ‘‘trimesters' or
“terms’ of varying duration as well as ‘‘se-
mesters.” Similarly, some commenters
found the provision that an intern may be
reappointed for one succeeding ‘“‘temporary
period"” ambiguous because the term ‘‘tem-
porary period” was not defined and could be
subject to varying interpretations.

One commenter quoted the following pro-
vision of section 3 of H.Res. 359, contained in
2 U.S.C. section 92 (Note): ‘“interns shall be
employed primarily for their educational ex-
perience in Washington, District of Colum-
bia, for a period not to exceed one hundred
and twenty days in one year . . ."” This com-
menter suggested that the reference to one
academic semester be changed to 120 days
in any 12 month period” to ensure consist-
ency with this provision.

One commenter stated that the one semes-
ter time limit may be too short, since many
of the schools from which employing offices
recruit interns administer their internship
programs on an annual, as opposed to semes-
ter, basis. This commenter suggested that,
under the current definition, employing of-
fices will be unable to attract top-level in-
terns and the efficiency of the offices will be
undermined. The commenter suggested the
applicable time limit for an intern position
should be one year, defined as two consecu-
tive semesters.

Another commenter suggested the regula-
tion should specify that summer internships
are acceptable under the rule. This com-
menter also recommended that the regula-
tion expressly state that the definition of
“intern” *“is not intended to cover other
similar job positions such as volunteers or
fellows, nor does it cover pages,” which is
stated in the Summary section of the NPR
regarding this proposed regulation (141 Cong.
R. S$15025 (daily ed., October 11, 1995)).

The Board agrees that subpart (b) of the
proposed regulation should be modified (1) to
allow for the appointment and reappoint-
ment of interns for periods of varying length
and (2) to state a definite maximum term for
the entire internship, including any re-
appointment periods. After considering the
alternatives suggested by the commenters,
the Board shall modify the proposed regula-
tion to state that an intern may be ap-
pointed for periods of any length, so long as
the total period of internship does not exceed
12 months. This definition expresses the
Board’'s understanding of the term ‘“aca-
demic semester” in the proposed regulation
and adopts the suggestion that the intern-
ship be subject to a defined time period
unconnected to the academic calendar of any
particular educational institution.

The Board notes that, since the final regu-
lation allows internships for periods of
longer than 120 days in one year, under
H.Res. 359, a Member who chooses to employ
an intern for longer than 120 days in a year
may be required by House rules to count
that intern against the 18 permanent clerk-
hire allotment. However, nothing in the
Board's final regulation requires an employ-
ing office to employ an intern for the entire
period permitted by the definition; the final
regulation simply sets a maximum period
within which an internship may qualify to
meet the exclusion of section 203(a)(2) of the
CAA. Employing offices (or the House itself)
are free to impose more stringent limita-
tions on their employment of interns. The
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definition of ‘‘intern” in the final regulation
establishes only the CAA’'s ceiling on the pe-
riod of time an intern may be employed and
still meet the exclusion of section 203(2)(2) of
the CAA.

The regulation shall also state that the
definition of “intern' does not cover volun-
teers, fellows or pages, as suggested by a
commenter. The Board believes that, as
modified, this definition makes clear that
summer internships may meet the defini-
tion, provided that the other criteria of the
regulation are met. Therefore, the explicit
statement to that effect suggested by a com-
menter is unnecessary.

1I. IRREGULAR WORK SCHEDULES
A, Introduction

Section 203(c)(3) of the CAA directs the
Board to issue regulations for employees
“whose work schedules directly depend on
the schedule of the House of Representatives
or the Senate that shall be comparable to
the provisions of the Fair Labor Standards
Act of 1938 that apply to employees who have
irregular schedules.” Section 203(a)(3) states
that, “[elxcept as provided in regulations
under subsection (c)(3), covered employees
may not receive compensatory time in lieu
of overtime compensation.”

Section 1 of the rule proposed in the NPR
developed a standard for determining wheth-
er an individual's work schedule “‘directly
depends’’ on the schedule of the House of
Representatives or the Senate.” In sections 2
and 3 of the rule proposed in the NPR, the
Board proposed two irregular work schedule
provisions which would be applicable to such
employees. Section 2 of the proposed regula-
tion, which allowed for the use of so-called
“Belo' agreements, was modeled almost ver-
batim on the requirements of section 7(f) of
the FLSA. (See 29 U.S.C. section 207(f)). Sec-
tion 3 of the proposed regulation, which was
modeled on section 7(o) of the FLSA, estab-
lished conditions under which employing of-
fices could provide compensatory time off in
lieu of overtime compensation to employees
whose work schedules ‘“‘directly depended"
on the schedules of the House or the Senate.
(See 29 U.S8.C section 207 (0)).

In addition to inviting general comments
on the regulation proposed in the NPR, the
Board invited comments on four specific
issues: (1) whether the regulation should be
considered the sole irregular work schedules
provision applicable to covered employees or
whether, in addition, section 203 of the CAA
applies the irregular hours provision of sec-
tion 7(f) of the FLSA with respect to covered
employees whose work schedules do not di-
rectly depend on the schedules of the House
or the Senate; (2) whether the contracts and
agreements referenced in section 2 of the
proposed regulation (so-called “Belo’ agree-
ments) can or should be permitted to provide
for a gnaranty of pay for more than 60 hours
and whether the terms and use of such con-
tracts and agreements should differ in some
other matter from those permitted in the
private sector; (3) whether and to what ex-
tent the regulations may and should vary in
any other respect from the provisions of sec-
tion 7(f) of the FLSA; and (4) whether and to
what extent section T(c) of the FLSA is an
appropriate model for the Board's compen-
satory time off regulations and whether and
to what extent the Board's regulations
should vary from the provisions of section
(o) of the FLSA.

The Board has carefully reviewed the pub-
lic comments received in response to the
NPR and has further studied both the text
and the legislative history of sections
203(a)(3) and 203(c)(3), as well as the provi-
sions governing overtime compensation
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under section T of the FLSA. After doing so,
the Board has concluded that the regulations
relating to irregular work schedules should,
consistent with both the special rules of sec-
tions 203(a)(3) and 203(c)(3) and established
interpretations of the FLSA, be as follows:

First, for employees whose schedules di-
rectly depend upon the schedules of the
House of Representatives or the Senate, the
substantive regulations shall provide that an
eligible employee is entitled to overtime
compensation for working in excess of 40
hours but less than 60 hours in a workweek
and is further entitled to overtime com-
pensation or compensatory time off for hours
worked in excess of 60 hours in a workweek.
An employee’s schedule shall be deemed to
“directly depend’ upon the schedule of the
House or the Senate where the eligible em-
ployee performs work that directly supports
the conduct of legislative or other business
in the chamber and works hours that regu-
larly change in response to the schedule of
the House or the Senate.

Second, for other employees whose sched-
ules do not ‘“‘directly depend” upon the
House or Senate schedule but who neverthe-
less work irregular or fluctuating work
schedules, the provisions of sections 203(a)(3)
and 203(c)(3) of the CAA do not apply and
compensatory time off should not be avail-
able. Employing offices may nevertheless
adopt any of several options, generally avail-
able under the FLSA, which satisfy overtime
payment requirements in the context of ir-
regular or fluctuating work schedules. The
availability of these options addresses many
of the concerns expressed in the comments
received in response to the NPR.

B. Summary of Comments
1. Applicability of '.'(g of the FLSA under the
AA

In the NPR the Board asked several ques-
tions regarding the applicability of section
7(f) of the FLSA under the CAA. The com-
menters were divided on the question of
whether the proposed regulation should be
considered the sole irregular work schedule
provision applicable to covered employees or
whether, in addition, section 203 of the CAA
applies the irregular hours provision of sec-
tion 7(f) of the FLSA to covered employees
whose work schedules do not directly depend
on the schedule of the House or Senate.

Two commenters believed that the CAA al-
lows an irregular work schedule provision
only for employees whose work schedules di-
rectly depend on the schedules of the House
or the Senate. Thus, the proposed regulation
should be the sole irregular work schedule
provision.

Conversely, three commenters suggested
that the proposed rule should not be the sole
irregular work schedule provision but that
the Board should implement a second rule on
irregular work schedules which applies to
covered employees other than those whose
schedules directly depend on the schedule of
the House or Senate. These commenters
noted that section 203 of the CAA expressly
applies the entirety of section 7 of the FLSA
to covered employees. Consequently, under
the view of these commenters, section 7(f),
the irregular work schedule provision of the
FLSA, should apply to all covered employ-
ees, not just to those whose schedules di-
rectly depend on that of the House or Sen-

ate.

In addition to the issue of the general ap-
plicability of 7(f), the NPR posed the more
specific questions of (1) whether the con-
tracts or agreements referenced in 7(f) can or
should be incorporated into the CAA’'s regu-
lations so as to provide for a guaranty of pay
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for more than 60 hours; and (2) whether the
terms and use of such contracts or agree-
ment should differ in some other manner
from those permitted in the private sector.

Three commenters specifically stated that
the 60-hour maximum should apply to the
proposed regulation, again relying on the ra-
tionale that the CAA requires that the
Board's rules be the same as those which
apply to the private sector. Further, several
commenters stated that, in general, the
Board's regulations which implement the
CAA should not deviate from those regula-
tions applicable under the FLSA to the pri-
vate sector—which implicitly includes
“Belo’ plans.

Several commenters addressed the ques-
tion of whether, as a general matter, the rule
on {irregular work schedules should wvary
from section T7(f) of the FLSA. All agreed
that the regulation should not vary from
section T(f) of the FLSA. Two commenters
contended that the CAA applies the FLSA to
the legislative branch in the identical man-
ner that the FLSA applies to the private sec-
tor. One commenter argued that the rule on
irregular work schedules should include pro-
visions for compensatory time off because
the Board’s rule need only be ‘“‘comparable”
to section 7(f) of the FLSA.

2. Definition of ‘‘directly depends” under

section 1 of the proposed regulation

Section 1 of the proposed regulation stated
that a covered employee's work schedule *‘di-
rectly depends™ on the schedule of the House
of Representatives “‘only if the employee’s
workweek arrangement requires that the
employee be scheduled to work during the
hours that the House or Senate is in session
and the employee may not schedule vaca-
tion, personal or other leave or time off dur-
ing those hours, absent emergencies and
leaves mandated by law.” The proposed rule
further stated that an employee's schedule
on days the House or the Senate is not in
session does not affect the question of
whether the employee's schedule directly de-
pends on that of the House or the Senate.
Seven commenters had concerns about the
definition of when an employee's work sched-
ule “‘directly depends™ on the schedule of the

House or the Senate.

Four commenters found the definition too
narrow, citing examples of covered employ-
ees who work for committees or support of-
fices or agencies who they thought would not
fit into a strict reading of the proposed regu-
lation. These commenters said that employ-
ees of those offices who frequently must
serve the Senate or the House ‘“until the
conclusion of specified legislative sessions or
specified legislative business’” have sched-
ules that are determined by the House or the
Senate, and not by their employing offices.
Further, these commenters sald that em-
ploying offices frequently limit severely
their employees™ ability to take leave dur-
ing these times, absent an emergency. The
commenters claimed that, because the pro-
posed rule requires that the employee’s posi-
tion must require them to be on duty when-
ever the House or the Senate is in session, it
excludes the employees of those offices and
committees whose schedules are clearly
mandated by that of the House or the Senate
but who are not necessarily required to be at
work during every hour the House or the
Senate is in session. These commenters fur-
ther asserted that these employees may, on
occasion, take leave while the House or the
Senate is in session, when their issue areas
or responsibilities are not scheduled for de-
bate and that this too would make them in-
eligible under the proposed irregular work
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schedule provision. These commenters ex-
pressed concern that, if such employees do
not qualify for the irregular work schedule
provision, many employing offices will not
be able to afford the overtime their employ-
ees presently put in on a regular basis. Apart
from the actual monetary cost, these com-
menters could not see how such offices would
be able to anticipate adequately the amounts
of overtime they will have to pay when plan-
ning their budgets because of the uncer-
tainty in their schedules.

Another commenter suggested that the
rule should also make clear that employees
can be granted time away from work, or
work on a reduced hour schedule, while the
House or the Senate is not in session, and
still be covered by the irregular work sched-
ule provision. This commenter also sug-
gested that the regulations should give em-
ploying offices authority to determine
whether schedules for their employees di-
rectly depend on the schedule of the House
or the Senate.

A third commenter suggested that the
Board specifically state in the rule that the
irregular work schedule provisions apply to
employees of committees, joint committees,
and (presumably) other offices in similar sit-
uations. Alternatively, this commenter sug-
gested that, if the Board does not wish to
take that approach, the rule should be
changed to state that the employee’s work
schedule “directly depends” on the schedule
of the House or the Senate if that employee’s
“‘normal workweek schedule is determined
based in whole or in part on the hours the
House or Senate is in session and on the leg-
islative calendar of the House or the Sen-
ate.”

Conversely, two commenters believed that
the definition in the proposed regulation of
when an employee’s schedule “directly de-
pends” on that of the House or the Senate
was too broad. One of these commenters sug-
gested that the definition in the NPR (1) is
not in keeping with what the Secretary of
Labor deems an irregular work schedule in
the private sector and (2) is subject to abuse
by employing offices because it is too easy to
meet, in this commenter’s view.

This commenter asserted that the Depart-
ment of Labor's regulations make it clear
that employees who fall within the irregular
work schedule provisions must have sched-
ules that “fall above and below the normal
work week."” According to this commenter,
section 774.406 of those regulations states
that, if the employee’s hours fluctuate only
above the maximum workweek prescribed in
the statute, the employee’s schedule is not
considered irregular. This commenter in-
sisted that the Board's proposed rule failed
to include a provision that would require the
employee’s hours, at some point, to fall
below the normal workweek schedule. This
commenter saw this omission as creating an
opportunity for employing offices simply to
mandate that these employees be at work
whenever the House or the Senate is in ses-
slon, as well as working a regular forty-hour
week when the House or the Senate is not in
session.

A second commenter read the proposed
rule as potentially allowing employing of-
fices to include employees under the irregu-
lar work schedule provision when, in fact,
those employees do not work irregular hours
or have workweeks of fewer than forty
hours. This commenter suggested that the
Board should clarify the rule to provide that
an employee’s schedule ‘“‘directly depends™
on the schedule of the House or the Senate
when ‘““the employees must, as a result of
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that schedule, actually work workweeks
which fluctuate significantly.”

Finally, one commenter read the proposed
definition as either too narrow, or too broad,
depending on the intended meaning of the
phrase ‘‘during the hours that the House or
Senate is in session.”” This commenter ob-
served that, if one interprets this phrase as
requiring only that some of the employee's
work hours coincide with the hours the
House or the Senate is in session, the defini-
tion is too broad because virtually every
House or Senate employee that works on
Capitol Hill would qualify. This commenter
also observed that, if the phrase is read
strictly to mean that an employee must
work all of the hours that the House or the
Senate is in session, the definition is too
narrow, for the same reasons given by the
four commenters discussed above. This com-
menter suggested that a better definition of
when an employee's schedule ‘‘directly de-
pends” on the schedule of the House or the
Senate is when ‘“the employee’s work sched-
ule is dictated primarily by the schedule of
the [House or the] Senate."”

3. Availability of compensatory time off and
the applicability of section 7(o) of the FLSA

In the regulations proposed in the NPR,
the Board also invited comment on the pro-
priety and advisability of using section 7(o)
of the FLSA, which authorizes public sector
employees to give compensatory time off in
lieu of overtime compensation to public sec-
tor employees, as the model for determining
whether employees whose schedules directly
depend on the schedule of the House or the
Senate should receive compensatory time
off. The commenters were divided on this
issue.

Six commenters opposed the provision of
compensatory time off, asserting that the
Board should not use section 7(0) as a model
for the Board's regulations. These com-
menters stated that authorization of com-
pensatory time off under section 203(c)(3) of
the CAA would be inconsistent with the
strict private sector prohibition against the
use of compensatory time off in lieu of over-
time compensation under the FLSA.

In these commenters’ view, compensatory
time off under section 7(0) is not available to
the private sector and, consequently, should
not be available to Congress, since the CAA
allegedly requires Congress to ‘“‘live by the
rules of the private sector.” Moreover, these
commenters cite legislative activity of the
103rd Congress, in which various compen-
satory time provisions were proposed and re-
jected. Finally, these commenters cite var-
ious floor statements given during the de-
bate on the CAA, which, they claim, state
that compensatory time off is not available
under the CAA.

One commenter argued that section
203(c)(3) of the CAA gives the Board discre-
tion to anthorize the use of compensatory
time only if the “provisions of the [FLSA]
that apply to employees who have irregular
schedules™ authorize such overtime. This
commenter pointed to the Interpretative
Bulletin found at 29 C.F.R. section 778.114,
which allows fixed salaries for fluctuating
workweeks, and argued that the Board is not
permitted to authorize compensatory time
off under its irregular work schedule regula-
tion except insofar as time off would have to
be offered and utilized pursuant to this In-
terpretative Bulletin, i.e., not at all.

Conversely, five commenters suggested
that authorizing compensatory time off in
lieu of overtime pay under the proposed reg-
ulations is appropriate under the FLSA as
applied by section 203 of the CAA. Further,
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three of these commenters specifically stat-
ed that section T(o) of the FLSA is an appro-
priate model for the Board’s regulations on
compensatory time off. One commenter, cit-
ing a report that accompanied H.R. 4822, in
the 103rd Congress, the predecessor to the
CAA (S. Rep. No. 397, 103d Cong., 2d Sess. 18
(1994)), stated that the question of compen-
satory time off was specifically addressed by
the Congress and that section 7(o) of the
FLSA was approved as the appropriate model
for determining accrual and use of compen-
satory time off. Since H.R. 4822 was substan-
tially the same as S.2, the bill which ulti-
mately was enacted as the CAA, this com-
menter concluded that this “‘legislative his-
tory’’ suggests that a regulation authorizing
compensatory time off and modeled after
section T(o) must also be acceptable under
the CAA.

One commenter offered two further com-
ments on the proposed rule. First, this com-
menter suggested that compensatory time
off earned prior to January 23, 1996, should be
used in accordance with the policies in effect
at the time that the compensatory time was
accrued, including policies governing pay-
ment for unused compensatory time upon
termination of employment. According to
this commenter, if no prior policies existed
for use of compensatory time off, then the
use of that accrued compensatory time
should be governed by the new regulations.
Further, this commenter argued that the
240-hour cap on accrued compensatory time
should only apply to compensatory time ac-
crued as of January 23, 1996 and that any-
thing earned prior to that date (under the
old system) should not count toward the 240-
hour cap.

C. Final Regulation: The Board shall author-
ize employing offices to provide compen-
satory time off, subject to limitations, for
employees whose work schedules “‘directly
depend” on the schedule of the House or
the Senate. In addition, the provisions of
the FLSA as applied to covered employers
under section 203 of the CAA authorize em-
ploying offices to utilize several methods
of computing pay for employees who work
irregular or fluctuating hours.

In addition to the options available to pri-
vate sector employers under the FLSA for
addressing irregular or fluctuating work
hours, the regulations adopted by the Board
shall allow employing offices additional
flexibility in the case of employees whose
work schedules “‘directly depend” on the
schedule of the House or the Senate. Specifi-
cally, for these employees, the Board’s regu-
lations shall provide for compensatory time
off in lleu of overtime compensation to a
limited extent.

1. Compensatory time-off

At the outset, the Board rejects the argu-
ment made by several commenters that al-
lowing compensatory time off in lieu of over-
time pay is not within the Board's discre-
tion. Section 203(c)(3) provides that the
Board may issue regulations for covered em-
ployees whose schedules “directly depend”
on the schedule of the House or the Senate
“that shall be comparable to the provisions
of the [FLSA] that apply to employees who
have irregular schedules.” In turn, section
203(a)(3) of the CAA provides that, ‘‘[e]xcept
as provided in regulations under subsection
(¢)(3), covered employees may not receive
compensatory time in lieu of overtime com-
pensation.” The plain import of this statu-
tory language is that the Board may provide
for compensatory time off in its irregular
work schedule regulations; indeed, any other
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construction of the statute would render the
exception clause of section 203(a)(3) meaning-
less, which traditional canons of construc-
tion generally forbid.

While legislative history cannot in any
event rewrite such statutory text, the Board
also notes that, contrary to the argument of
some commenters, nothing in the CAA’s leg-
islative history in fact forbids the Board
from authorizing compensatory time off in
lieu of overtime compensation for employees
whose schedules directly depend on the
schedule of the House or the Senate. The
only legislative materials of the 104th Con-
gress referenced by these commenters are a
floor statement by a Senator and the sec-
tion-by-section analysis submitted during
the Senate’s consideration of the CAA. See
141 Cong. Rec. 5445 (daily ed., Jan. 5, 1995);
141 Cong. Rec. S623-S624 (dally ed., Jan. 9,
1995). However, the referenced floor state-
ment and section-by-section analysis were
made in the context of discussing the general
prohibition of compensatory time off under
section 203(a)3) of the CAA (and under sec-
tion 7(a) of the FLSA). They were not made
in reference to the specific terms of sections
203(a)(3), which explicitly do not proscribe
the authorization of compensatory time off
in the context of employees whose schedules
directly depend on the schedule of the House
or the Senate. Indeed, not only do these sec-
tions not explicitly proscribe the authoriza-
tion of compensatory time-off in this con-
text, they in fact implicitly authorize com-
pensatory time-off in this one specified cir-
cumstance.

Some commenters referred to legislative
activity of the 103rd Congress in arguing
that compensatory time-off may not be al-
lowed. But, as noted above, legislative his-
tory is not law and cannot properly be used
to rewrite statutory text. Moreover, to the
extent that legislative history of a prior
Congress is relevant in determining the
meaning of an act passed by the current Con-
gress (but see Landgraf v. USI Film Products,
114 S.Ct. 1483, 1496 (1994)), the “‘legislative
history™ cited is, in all events, consistent
with the approach taken by the Board.

For example, S. 1824, which was considered
by the 103rd Congress, applied the protec-
tions of the FLSA to the Senate, but ex-
empted employees whose work schedules are
dependent on the legislative schedule of the
Senate. See S. 1824, section 304(b); S. Rep.
103-297 (103d Cong., 2d Sess.) at p. 31 (1994).
Because employees whose schedules are ‘‘de-
pendent™ on the Senate's schedule were com-
pletely excluded from FLSA protections
under S. 1824, there was no need to consider
the compensatory time off issue for those
employees. Similarly, H.R. 4822, which was
sent to the Senate on August 12, 1994, ex-
pressly allowed compensatory time off for all
covered employees to the same extent that
section T(o) of the FLSA authorized compen-
satory time off for state and local govern-
ment employees. See HR. 4822, section
103(a)(3); S. Rep. 103-397 (103d Cong., 2d Sess.)
at p. 18 (1994). Finally, H.R. 4822, as reported
by the House, gave the Office of Compliance
authority to consider the appropriate rule
for employees with irregular schedules. See
H.Rep. 103-650 (Part 2) (103d Cong., 2d Sess.)
at p. 15 (1994). Clearly, to the extent that it
is relevant, the available legislative history
from the 103rd Congress does not reflect an
intent categorically to prohibit the Board
from allowing compensatory time off for em-
ployees with schedules that directly depend
on the schedules of the House or the Senate.

Some commenters also referred to state-
ments of legislators written after the CAA
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was passed regarding Congress's alleged in-
tent regarding compensatory time off. How-
ever, courts do not view after-the-fact state-
ments by proponents of a particular inter-
pretation of a statute as a reliable indication
of what Congress intended when it passed a
law, even assuming that extra-textual
sources are to any extent reliable for this
purpose. See Gustafson v. Alloyd Co., Inc., 115
S.Ct. 1061, 1071 (1995). The Board thus does
not find such statements to limit its discre-
tion under the statute as enacted.

The Board also does not agree with the
commenters who asserted that the CAA uni-
formly adopts all aspects of private sector
law in applying rights and protections to
covered employees and employing offices
within the legislative branch. The Board
notes, for example, that section 225(c) of the
CAA prohibits any award of civil penalties or
punitive damages against offending employ-
ers, even though such penalties and damages
would be available in private sector actions.
Similarly, the Board notes that section
203(a)(2) excludes ‘““Interns’ from the rights
and protections of the FLSA, even though in
many cases such interns would be entitled to
such rights and protections under the same
circumstances in the private sector. The
Board further notes that covered employees
asserting FLSA rights and protections must
first exhaust confidential counseling and me-
diation remedies prior to filing an action in
federal court; in contrast, private sector
FLSA plaintiffs may proceed directly to
court. In addition, the Board notes that,
whereas private sector FLSA plaintiffs enjoy
a limitations period of two years (three in
the case of willful violations), 29 U.S.C. sec-
tion 255, covered employees must initiate
claims within 180 days of an alleged viola-
tion. See sections 402 and 225(d)(1) of the
CAA. In short, private sector employers and
employing offices under the CAA are treated
differently in several instances; and sections
203 (a)(3) and (c)(3) indicate that the use of
compensatory time off in the context of em-
ployees whose schedules directly depend on
the schedules of the House and the Senate is
one of the allowable differences.

That the CAA does not foreclose the Board
from authorizing compensatory time off, of
course, does not end the inquiry. The ques-
tion remains whether the Board in its discre-
tion should allow the use of compensatory
time off in connection with employees whose
schedules directly depend on the schedules of
the House and the Senate, and if so, to what
extent it should do so. In the rule proposed
in the NPR, the Board proposed to do so and
to use section 7(o) as the model for doing so.
However, in the NPR, the Board also specifi-
cally invited comment on both its approach
and the advisability of using section 7(o) as
the regulatory model for this purpose. Upon
both further reflection and consideration of
the comments received, the Board has deter-
mined that, while use of compensatory time
off should still be allowed in this context,
section 7(0) may not be the most apt anal-
ogy.

The Board continues to find that the use of
compensatory time off in lieu of overtime
pay should be allowed in the context of em-
ployees whose schedules “directly depend”
upon the schedules of the House or the Sen-
ate. The import of section 203(a)(3) is that
Congress contemplated that compensatory
time off could be allowed in this unigue con-
text. Moreover, section 203(c)(3) suggests a
special concern and desire by Congress for
providing flexibility in connection with em-
ployees whose schedules ‘“‘directly depend”
on the schedules of the House and the Sen-
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ate. The comments received confirm that the
work schedules of these unique employees
justify special rules that both protect these
employees’ rights and yet allow for flexibil-
ity and cost-control on the part of their em-
ploying offices. In the Board’'s judgment, use
of compensatory time off is thus appropriate
in this context.

The Board is now convinced, however, that
section T(o) of the FLSA is not the proper
model for compensatory time off regulations
in this context. Section T(0) was not designed
for and is not limited to employees with ir-
regular work schedules; nor was section 7(o)
designed for or limited to employees whose
schedules directly depend upon the schedules
of the House and the Senate. Accordingly,
the Board has concluded, as a matter of dis-
cretion, that its regulations in this context
should not be modeled after section 7(0).

Rather, the Board has concluded that sec-
tion 7(f) of the FLSA is the more appropriate
starting point for integrating compensatory
time off into the CAA scheme. Section 7(f)
was expressly designed for employees with
irregular work schedules. It thus provides a
more apt starting point for the development
of regulations concerning employees whose
irregular work schedules arise from the
schedules of the House and the Senate. More-
over, using section 7(f) as the starting point
for regulations has the advantage of building
on a structure that already attempts to ac-
commodate the needs of employers of em-
ployees with irregular work schedules and
the FLSA rights of those employees.

Of course, section 7(f) was not explicitly
designed for employers of employees whose
schedules directly depend on the schedules of
the House or the Senate. And section
203(c)(3) instructs that the Board's regula-
tions for those employees need only be ‘‘com-
parable” and not the ‘‘same as™ the provi-
sions of the FLSA that address employees
with irregular work schedules. Thus, the pro-
visions of section 7(f) may properly be ad-
justed In order best to address the FLSA
rights and obligations under the CAA of em-
ployees and employing offices in this special
context.

Upon both further reflection and consider-
ation of the comments received, the Board in
its considered judgment has concluded that
the irregular work schedule provisions of
section 7(f) should be modified for employees
whose work schedules ‘“‘directly depend" on
the schedule of the House or Senate as fol-
lows:

(1) No agreement between the employee
and the employing office should be required
in this context; the authorization for dif-
ferential treatment of such employees de-
rives from section 203(c)(3) and the Board's
regulations implementing that section of the
CAA;

(2) The employee's duties need not neces-
sitate irregular hours of work within the
meaning of section T7(f); instead, the em-
ployee need only be one of those employees
whose work ‘‘directly depends” on the sched-
ule of the House or the Senate (as defined in
these regulations);

(3) The employee's hours may permissibly
fluctuate only in the overtime range, as the
statutory concern here is obviously the un-
predictability in work schedules that derives
from the conduct of the nation's federal leg-
islative business;

(4) Compensatory time off may be paid in
lieu of overtime compensation for any hours
worked in excess of 60 hours in a workweek.
For overtime hours over 40 and up to 60
hours, the employing office must pay appro-
priate overtime compensation as otherwise
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required by the CAA. Of course, if the re-
quirements of section T(f) are met, pay for
the first 60 hours of employment could be
governed by that section. This limited use of
compensatory time off rules is consistent
with the language and evident purpose of
sections 203 (a)(3) and (c)(3); it provides em-
ploying offices with some flexibility and con-
trol over costs in this context; and, by re-
quiring employing offices to pay overtime
for the first 20 hours of overtime in a week,
it provides sufficient disincentives for em-
ploying offices to abuse the use of the provi-
sion; and,

(5) An employee who has accrued compen-
satory time off under section 2, upon his or
her request, shall be permitted by the em-
ploying office to use such time within a rea-
sonable period after making the request, un-
less the employing office makes a bona fide
determination that the needs of the oper-
ations of the office do not allow the taking
of compensatory time off at the time of re-
quest. An employee may renew the request
at a subsequent time. An employing office
may, upon reasonable notice, require an em-
ployee to use accrued compensatory time-
off. Upon termination of employment, the
employee shall be paid for any unused com-
pensatory time at the rate earned by the em-
ployee at the time the employee receives
such payment.

The above rules are sufficiently similar to
the provisions of section 7(f) as to be “‘com-
parable” within the meaning of section
203(c)(3). See Webster's Third New Inter-
national Dictionary 461 (1968) (“‘comparable”
defined as *“having enough like characteris-
tics or gualities to make comparison appro-
priate,” “permitting or inviting comparison
often in one or two salient points,” “‘equiva-
lent, similar”). In the Board's judgment,
these rules also best balance and accommo-
date the rights and obligations of covered
gmployees and employing offices under the

AA

Finally, as to issues relating to compen-
satory time off that accrued under other
rules prior to January 23, 1996, the effective
date of the CAA, the Board concludes that
its regulations do not apply. Disputes over
the use of such accrued time off, even if they
arise after January 23, 1996, are not governed
by these regulations and should be directed
to the authorities previously responsible for
such rules.

2. The standard for determining when an em-
ployee’s schedule ‘‘directly depends” on
the schedule of the House or the Senate
Just as it is clear that the Board may au-

thorize compensatory time off in lieu of
overtime compensation for employees whose
schedules ‘‘directly depend” upon the sched-
ules of the House or the Senate, it is equally
evident that Congress did not intend that it
be made available to all covered employees.
Using words of limitation, the CAA states
that only those employees whose work
schedules ‘“‘directly depend"” on the schedule
of the House or the Senate may qualify for
compensatory time off in lieu of overtime
pay.

Of course, as the comments demonstrate,
the phrase ‘‘directly depend” is not entirely
free of ambiguity. In a broad sense, the times
in which the House or the Senate convene to
conduct legislative business will impact in
varying degrees on the schedule of prac-
tically all who work on Capitol Hill or for
Members of Congress, much like the ripple
effect of a pebble tossed into water. Thus, an
expansive interpretation of ‘“directly de-
pends’'—i.e., if it need only be demonstrated
that an employee’s work hours at any point
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were influenced to some extent by a dally
session of either legislative body—would
make compensatory time off almost univer-
sally available.

There 1s no reason to believe that Congress
intended such an expansive interpretation of
the statutory phrase. The term ‘“‘directly”
connotes a narrower rather than a broader
meaning and, indeed, suggests that a rel-
atively immediate connection between the
employee's work schedule and changes in the
schedule of the House or the Senate was con-
templated. Moreover, since sections 203(a)(3)
and 203(c)(3) textually refer to each other,
and since the allowance of compensatory
time off in the context of regulations imple-
menting section 203(c)(3) was to be the excep-
tion rather than the rule, a narrower defini-
tion of “directly depend" is necessary to
honor the statutory text and structure (as
well as the general legislative history on the
lig_)uned avallability of compensatory time
off).

The question remains, of course, how the
term ‘“‘directly depend” should be defined. In
the Board's judgment, the following consid-
erations are relevant:

First, in making the ‘“schedule’ of the
House and the Senate determinative, Con-
gress appears to have been focusing on the
floor activities that occur in each chamber.
Each body’s ‘‘schedule” generally has mean-
ing only in reference to the times at which
each House's respective leadership plans to
convene a dally session in order to conduct
legislative business. While the congressional
leaders can decide when to convene a session
and what to place on the calendar, the dy-
namic nature of the legislative process often
makes it difficult to control when business
will be concluded. For example, a session of
the Senate may be unexpectedly protracted
by unlimited debate on an issue. Similarly,
the schedule of the House may be upset if a
bill is brought to the floor under an “‘open
rule” that allows unlimited amendments.
Also, as recent experience has demonstrated
once again, both Houses are often required to
remain in session for extended hours in an
effort to resolve differences between the two
Houses or between the Congress and the
President. This dynamic makes the sched-
ules of the House and the Senate highly ir-
regular and, at times, long, thereby requir-
ing certain employees to work in excess of
the maximum workweek prescribed by the
FLSA.

Second, in using the adverb ‘“‘directly” to
modify ‘‘depend,” Congress also appears to
have required a relatively close nexus be-
tween the floor activities of each body and
the work schedule of an eligible covered em-
ployee. (See the floor statement of Senator
Grassley at 141 Cong. Rec. 5624, Jan. 9, 1995:
“‘Directly’ is to be strictly limited to those
employees who are essentially floor staff.’)
From a functional standpoint, the practical
reality is that the conduct of legislative
business in each chamber requires the efforts
of those who literally work in or adjacent to
each chamber—such as the legislative clerks,
those who staff the cloakrooms, those who
provide security, the reporters of debates,
and the parliamentarians’ staff. Practically,
the conduct of legislative business also re-
quires the efforts of some who are not lo-
cated in either chamber but whose work is
directly linked to floor activity on a day-to-
day basis—such as those who operate the
microphones or the remote cameras that
televise the proceedings, those in the Docu-
ment Rooms, those who maintain the var-
fous legislative computer systems that con-
trol the House voting system or that track
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the proceedings, and those, like the staff of
the legislative counsel's offices, who must be
available to address substantive matters
that may arise in the course of deliberations.
These personnel must generally be in attend-
ance, and their employing offices open and
staffed, if the two Houses of Congress are to
conduct legislative business. By the same
token, during those periods when the House
or the Senate is not in session, the level of
required work may be considerably dimin-
ished, thus affording such employees ample
opportunity to utilize accrued compensatory
time-off.

The Board recognizes that, in a sense, the
work of employing offices such as legislative
committees and joint committees is linked
to the schedules of the House and the Sen-
ate—at least when legislation reported out of
such committees is placed on the calendar
for debate. The Board also recognizes that,
in the same sense, employees of committee
offices may sometimes have irregular work
hours that balloon with protracted consider-
ation of their bills on the floor. However, it
is also true that the work of such offices and
employees tends not to ebb and flow in the
same sense or to the same degree as that of
those offices and employees more closely
tied to floor activity. Moreover, during those
days when the House or the Senate is not in
session or has only an abbreviated pro forma
session, these committees still conduct hear-
ings or at the very least their staffs are like-
1y to be engaged in a full range of activities
associated with considering legislation for
hearing, for markup or for oversight. These
employing offices, thus, maintain a schedule
of activities that is separate from and inde-
pendent of the schedule of the House or the
Senate. It, therefore, makes much less sense
to say that their employees have schedules
that “‘directly depend” upon the schedule of
either body, as contemplated by section
203(c)(3).

Based on these considerations, the Board
shall adopt a definition of “directly de-
pends’ that requires the eligible employee to
perform work that directly supports the con-
duct of business in legislative areas in the
chamber and to work hours that regularly
change in response to the schedules of the
House or the Senate.

3. The provisions of the FLSA as applied
under section 203 of the CAA authorize em-
ploying offices to utilize several methods
to compute overtime for employees who
work irregular or fluctuating hours
In so framing its rules, the Board under-

stands that its regulations under section

203(c)(3) will not themselves resolve all of

the concerns ralsed by commenters regard-

ing the ability of employing offices to antici-
pate and control payroll costs assoclated
with employees who work fluctuating or ir-
regular hours. But the Board frankly finds
that many of these concerns are simply con-
cerns with the obligations that the CAA has
imposed on employing offices (just as the
FLSA imposes them on other employers);
and the Board must reiterate that it gen-
erally cannot and should not, in the absence
of authority to do so, attempt to resolve for
employing offices cost and other such con-
cerns that derive from FLSA compliance ob-
ligations under the CAA. Moreover, many of
the concerns that have been raised may be
addressed by employing offices by resort to
methods available under the FLSA to em-
ployers generally to potentially control their
total payroll and to offset costs due to over-

time compensation obligations incurred in a

particular workweek. Such methods are also

available to employing offices under the
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CAA, and many of the concerns raised by
employing offices may be adequately ad-
dressed through the use of these mecha-
nisms.
a. Section 7(f) of the FLSA and *‘Belo
Contracts"”

One method of reducing overtime costs
available in some situations under the FLSA
is the so-called “Belo"” contract, a form of
guaranteed compensation that includes a
certain amount of overtime. Codified by sec-
tion 7(f) of the FLSA, Belo contracts allow
an employer “‘to pay the same total com-
pensation each week to an employee who
works overtime and whose hours of work
vary from week to week.” 20 CFR section
778.403. See 29 CFR section 778.404, citing
Walling v. A.H. Belo Co., 316 U.S. 624 (1942).
Such a contract affords to the employee the
security of a regular weekly income and ben-
efits the employer by enabling it to antici-
pate and control in advance at least some
part of its labor costs. A guaranteed wage
plan also provides a means of limiting over-
time computation costs so that wide leeway
is provided for having employees work over-
time without increasing the cost to the em-
ployer. 29 CFR section 778.404.

Belo contracts may be used by employers
where the following four requirements of
section 7(f) are met:

(1) the arrangement is pursuant to a spe-
cific agreement between the employee and
the employer or to a collective bargaining
agreement;

(2) the employee's duties necessitate irreg-
ular hours of work;

(3) the fluctuation in the employee’s hours
is not entirely in the overtime range; and

(4) the contract guarantees a weekly over-
time payment not to exceed 60 hours per
week and the employee receives that pay-
ment regardless of the number of hours actu-
ally worked.

29 U.S.C. section 207(f); 29 C.F.R. sections
T78.406, 778.407.

Section T(f) of the FLSA is applicable to
covered employees and employing offices
under section 203(a) of the CAA. Therefore,
an employing office may utilize a “Belo”
contract where the above-referenced require-
ments of section 7(f) are satisfied.

b. Time off plans

An alternative approach that is less com-
plex than a “‘Belo” contract is a time off
plan. Under such a plan, an employer lays off
the employee a sufficlent number of hours
during some other week or weeks of the pay
period to offset the amount of overtime
worked (i.e., at the one and one-half rate) so
that the desired wage or salary for the pay
period covers the total amount of compensa-
tion, including the overtime compensation,
due the employee for each workweek taken
separately.

A simple illustration of such a plan is as
follows: An employee is paid on a biweekly
basis of $400 at the rate of $200 per week for
a 40 hour workweek. In the first week of the
pay period, the employee works 44 hours and
would be due 40 hours times $5 plus 4 hours
times $7.50, for a total of $230 for the week.
Payment of $400 at the end of the biweekly
pay period satisfies the monetary require-
ments of the FLSA, if the employer permits
the employee to work only 34 hours during
the second week of the pay period.

The control of earnings by control of the
number of hours that an employee is per-
mitted to work is the essential principle of
the time off plan. For this reason, such a
plan cannot be applied to an employee whose
pay period is weekly, nor to a salaried em-
ployee who is paid a fixed salary to cover all
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hours that the employee may work in any
particular workweek or pay period. Further,
the overtime hours cannot be accumulated
and the time off given in another pay period.

Time off plans are authorized under sec-
tion 7(a) of the FLSA. See, e.g., Wage and
Hour Administrator Opinion Letter, issued
1950; Wage and Hour Opinion letter dated De-
cember 27, 1968. Thus, employing offices are
authorized to use such plans under section
203 of the CAA.

c¢. Fized salary for fluctuating hours

A third approach for dealing with fluctuat-
ing or irregular work schedules of a salaried
employee is for an employer to have an un-
derstanding with the employee that the fixed
salary amount is to be considered straight
time pay for all hours, whatever the number,
worked in a week. The FLSA permits such
an arrangement where two conditions are
satisfied: (1) the salary is sufficient to pro-
vide compensation to the employee at a rate
not less than the applicable minimum wage
rate for every hour worked in those work-
weeks in which the number of hours that the
employee works is greatest; and (2) the em-
ployee receives extra compensation, in addi-
tion to such salary, for all overtime hours
worked at a rate not less than one-half the
employee’s regular rate of pay. Since the sal-
ary in such a situation is intended to com-
pensate the employee at straight time rates
for whatever hours are worked in the work-
week, the regular rate of the employee will
vary from week to week and is determined
by dividing the number of hours worked in
the workweek into the amount of the salary
to obtaln the applicable hourly rate for the
week. Payment for overtime hours at one-
half such rate in addition to the salary satis-
fles the overtime pay requirement because
such hours have already been compensated
at the stralght time regular rate under the
salary arrangement.

As with time off plans, fixed salaries for
fluctuating hours are permitted under sec-
tion 7(a) of the FLSA. See generally 29 CFR
section T78.114. Thus, employing offices are
authorized to implement such schedules
under the CAA, provided that they meet the
requirements thereunder.

II. Adoption of Proposed Rules as Final Reg-
ulations under Section 304(b)(3) and as In-
terim Regulations
Having considered the public comments to

the proposed rules, the Board pursuant to

section 304(b) (3) and (4) of the CAA is adopt-
ing these final regulations and transmitting
them to the House and the Senate with rec-
ommendations as to the method of approval
by each body under section 304(c). However,
the rapidly approaching effective date of the

CAA’'s implementation necessitates that the

Board take further action with respect to

these regulations. For the reasons explained

below, the Board is also today adopting and
issuing these rules as interim regulations
that will be effective as of January 23, 1996 or
the time upon which appropriate resolutions
of approval of these interim regulations are
passed by the House and/or the Senate,
whichever is later. These interim regulations
will remain in effect until the earlier of

April 15, 1996 or the dates upon which the

House and Senate complete their respective

consideration of the final regulations that

the Board is herein adopting.

The Board finds that it is necessary and
appropriate to adopt such interim regula-
tions and that there is ‘“good cause™ for
making them effective as of the later of Jan-
uary 23, 1996, or the time upon which appro-
priate resolutions of approval of them are
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passed by the House and the Senate. In the
absence of the issuance of such interim regu-
lations, covered employees, employing of-
fices, and the Office of Compliance staff
itself would be forced to operate in regu-
latory uncertainty. While section 411 of the
CAA provides that, “if the Board has not
issued a regulation on a matter for which
this Act requires a regulation to be issued,
the hearing officer, Board, or court, as the
case may be, shall apply, to the extent nec-
essary and appropriate, the most relevant
substantive executive agency regulation pro-
mulgated to implement the statutory provi-
slon at issue in the proceeding,” covered em-
ployees, employing offices and the Office of
Compliance staff might not know what regu-
lation, if any, would be found applicable in
particular circumstances absent the proce-
dures suggested here. The resulting confu-
slon and uncertainty on the part of covered
employees and employing offices would be
contrary to the purposes and objectives of
the CAA, as well as to the interests of those
whom it protects and regulates. Moreover,
since the House and the Senate will likely
act on the Board’s final regulations within a
short period of time, covered employees and
employing offices would have to devote con-
siderable attention and resources to learn-
ing, understanding, and complying with a
whole set of default regulations that would
then have no future application, These in-
terim regulations prevent such a waste of re-
sources.

The Board’s authority to issue such in-
terim regulations derives from sections 411
and 304 of the CAA. Section 411 gives the
Board authority to determine whether, in
the absence of the issuance of a final regula-
tion by the Board, it is necessary and appro-
priate to apply the substantive regulations
of the executive branch in implementing the
provisions of the CAA. Section 304(a) of the
CAA in turn authorizes the Board to issue
substantive regulations to implement the
Act. Moreover, section 304(b) of the CAA in-
structs that the Board shall adopt sub-
stantive regulations ‘‘in accordance with the
principles and procedures set forth in section
553 of title 5, United States Code,” which
have in turn traditionally been construed by
courts to allow an agency to issue “‘interim’’
rules where the failure to have rules in place
in a timely manner would frustrate the effec-
tive operation of a federal statute. See, e.g.,
Philadelphia Citizens in Action v. Schweiker,
669 F.2d 877 (3d Cir. 1982). As noted above, in
the absence of the Board's adoption and
issuance of these interim rules, such a frus-
tration of the effective operation of the CAA
would occur here.

In so interpreting its authority, the Board
recognizes that in section 304 of the CAA,
Congress specified certain procedures that
the Board must follow in issuing substantive
regulations. In section 304(b), Congress said
that, except as specified in section 304(e), the
Board must follow certain notice and com-
ment and other procedures. The interim reg-
ulations in fact have been subject to such no-
tice and comment and such other procedures
of section 304(b).

In issuing these interim regulations, the
Board also recognizes that section 304(c)
specifies certain procedures that the House
and the Senate are to follow in approving the
Board’s regulations. The Board is of the view
that the essence of section 304(c)’s require-
ments are satisfied by making the effective-
ness of these interim regulations conditional
on the passage of appropriate resolutions of
approval by the House and/or the Senate.
Moreover, section 304(c) appears to be de-
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signed primarily for (and applicable to) final
regulations of the Board, which these in-
terim regulations are not. In short, section
304(c)’s procedures should not be understood
to prevent the issuance of interim regula-
tions that are necessary for the effective im-
plementation of the CAA.

Indeed, the promulgation of these interim
regulations clearly conforms to the spirit of
section 304(c) and, in fact promotes its prop-
er operation. As noted above, the interim
regulations shall become effective only upon
the passage of appropriate resolutions of ap-
proval, which is what section 304(c) con-
templates. Moreover, these interim regula-
tions allow more considered deliberation by
the House and the Senate of the Board’s final
regulations under section 304(c).

The House has in fact already signalled its
approval of such interim regulations both for
itself and for the instrumentalities. On De-
cember 19, 1995, the House adopted H. Res.
311 and H. Con. Res. 123, which approve ‘‘on
a provisional basis” regulations *“issued by
the Office of Compliance before January 23,
1996."" The Board believes these resolutions
are sufficlent to make these interim regula-
tions effective for the House on January 23,
1996, though the House might want to pass
new resolutions of approval in response to
this pronouncement of the Board.

To the Board's knowledge, the Senate has
not yet acted on H. Con. Res. 123, nor has it
passed a counterpart to H. Res. 311 that
would cover employing offices and employees
of the Senate. As stated herein, it must do so
if these interim regulations are to apply to
the Senate and the other employing offices
of the instrumentalities (and to prevent the
default rules of the executive branch from
applying as of January 23, 1996).

III. METHOD OF APPROVAL

The Board received no comments on the
method of approval for these regulations.
Therefore, the Board continues to rec-
ommend that (1) the version of the proposed
regulations that shall apply to the Senate
and employees of the Senate should be ap-
proved by the Senate by resolution; (2) the
version of the proposed regulations that
shall apply to the House of Representatives
and employees of the House of Representa-
tives should be approved by the House of
Representatives by resolution; and (3) the
version of the proposed regulations that
shall apply to other covered employees and
employing offices should be approved by the
Congress by concurrent resolution.

With respect to the interim wversion of
these regulations, the Board recommends
that the Senate approve them by resolution
insofar as they apply to the Senate and em-
ployees of the Senate. In addition, the Board
recommends that the Senate approve them
by concurrent resolution insofar as they
apply to other covered employees and em-
ploying offices. It is noted that the House
has expressed its approval of the regulations
insofar as they apply to the House and its
employees through its passage of H. Res. 311
on December 19, 1995. The House also ex-
pressed its approval of the regulations inso-
far as they apply to other employing offices
through passage of H. Con. Res. 123 on the
same date; this concurrent resolution is
pending before the Senate.

Accordingly, the Board of Directors of the
Office of Compliance hereby adopts and sub-
mits for approval by the Congress and issues
on an interim basis the following regula-
tions:
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ADOPTED REGULATIONS—AS INTERIM
REGULATIONS AND AS FINAL REGULATIONS
Regulation defining "‘Interns” (implementing
section 203(a)(3) of the CAA)

Section 1. An intern is an individual who:

(a) 1s performing services in an employing
office as part of a demonstrated educational
plan, and

(b) is appointed on a temporary basis for a
period not to exceed 12 months; provided
that if an intern is appointed for a period
shorter than 12 months, the intern may be
reappointed for additional periods as long as
the total length of the internship does not
exceed 12 months.

Section 2. The definition of intern does not
include volunteers, fellows or pages.

[Senate version:] Section 2. An intern for
the purposes of section 203(a)(2) of the Act
also includes an individual who is a senior
citizen intern appointed under S. Res. 219
(May 5, 1978, as amended by S. Res. 96, April
9, 1991), but does not include volunteers, fel-
lows or pages.

Duration of interim regulations

These interim regulations for the House,
the Senate and the employing offices of the
instrumentalities are effective on January
23, 1996 or on the dates upon which appro-
priate resolutions are passed, whichever is
later. The interim regulations shall expire
on April 15, 1996 or on the dates on which ap-
propriate resolutions concerning the Board’s
final regulations are passed by the House and
the Senate.

ADOPTED REGULATIONS—AS INTERIM
REGULATIONS AND AS FINAL REGULATIONS
Regulation concerning employees whose work
schedules directly depend on the schedule of
the House of Representatives or the Senate

(implementing section 203(c)(3) of the CAA)

Section 1. For the purposes of this Part, a
covered employee’s work schedule ‘“directly
depends” on the schedule of the House of
Representatives [the Senate] only if the eli-
gible employee performs work that directly
supports the conduct of legislative or other
business in the chamber and works hours
that regularly change in response to the
schedule of the House and the Senate.

Section 2. No employing office shall be
deemed to have violated section 203(a)(1) of
the CAA, which applies the protections of
section T(a) of the Fair Labor Standards Act
(“FLSA™) to covered employees and employ-
ing office, by employing any employee for a
workweek in excess of the maximum work-
week applicable to such employee under sec-
tion 7(a) of the FLSA where the employee’s
work schedule directly depends on the sched-
ule of the House of Representatives [Senate]
within the meaning of section 1, and: (a) the
employee is compensated at the rate of time-
and-a-half in pay for all hours in excess of 40
and up to 60 hours in a workweek, and (b) the
employee is compensated at the rate of time-
and-a half in either pay or in time off for all
hours in excess of 60 hours in a workweek.

Section 3. An employee who has accrued
compensatory time off under section 2, upon
his or her request, shall be permitted by the
employing office to use such time within a
reasonable period after making the request,
unless the employing office makes a bona
fide determination that the needs of the op-
erations of the office do not allow the taking
of compensatory time off at the time of the
request. An employee may renew the request
at a subsequent time. An employing office
may also, upon reasonable notice, require an
employee to use accrued compensatory time-
off.
Section 4. An employee who has accrued
compensatory time authorized by this regu-
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lation shall, upon termination of employ-
ment, be paid for the unused compensatory
time at the rate earned by the employee at
the time the employee receives such pay-
ment.

Duration of interim regulations

These interim regulations for the House,
the Senate and the employing offices of the
instrumentalities are effective on January
23, 1996 or on the dates upon which appro-
priate resolutions are passed, whichever is
later. The interim regulations shall expire
on April 15, 1996 or on the dates on which ap-
propriate resolutions concerning the Board's
final regulations are passed by the House and
the Senate.

NOTICE OF ADOPTION OF
PROCEDURAL RULES

Mr. THURMOND. Mr. President, pur-
suant to the Congressional Account-
ability Act of 1995, a Notice of Adop-
tion of Regulations and Submission for
Approval and Issuance of Interim Reg-
ulations, together with a copy of the
adopted regulations, was submitted by
the Office of Compliance, U.S. Con-
gress. These final rules implement the
rights and protections of the following
statutes made applicable by the Con-
gressional Accountability Act: Family
and Medical Leave Act, Worker Adjust-
ment and Retraining Notification Act,
Fair Labor Standards Act, Employee
Polygraph Protection Act. The final
rules also implement regulations re-
garding the use of the lie detector tests
by the Capitol Police.

The notice announces the adoption of
the final regulation as an interim regu-
lation on the same matters. Addition-
ally, these notices include the Board’s
recommendation as to the method of
House and Senate approval of the final
regulations.

The Congressional Accountability
Act specifies that the notice and regu-
lations be printed in the CONGRES-
SIONAL RECORD. Therefore, I ask unani-
mous consent that the notice and
adopted regulations be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE FAM-
ILY AND MEDICAL LEAVE ACT OF 1993

NOTICE OF ADOPTION OF REGULATIONS AND SUB-
MISSION FOR APPROVAL AND ISSUANCE OF IN-
TERIM REGULATIONS
Summary: The Board of Directors of the

Office of Compliance, after considering com-

ments to its general Notice of Proposed

Rulemaking published on November 28, 1995

in the Congressional Record, has adopted,

and is submitting for approval by the Con-
gress, final regulations to implement section

202 of the Congressional Accountability Act

of 1995 (*CAA™) (2 U.S.C. §§1301 et seq.).

which applies certain rights and protections

of the Family and Medical Leave Act of 1993.

The Board is also adopting and issuing such

regulations as interim regulations for the

House of Representatives, the Senate, and

the employing offices of the
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intstrumentalities effective on January 23,
1996 or on the dates upon which appropriate
resolutions are passed, whichever is later.
The interim regulations shall expire on April
15, 1996 or on the dates on which appropriate
resolutions concerning the Board's final reg-
ulations are passed by the House and the
Senate, respectively, whichever is earlier.

For Further Information Contact: Execu-
tive Director, Office of Compliance, Room
LA 200, John Adams Building, 110 Second
Street, S.E., Washington, D.C. 20540-1999.
Telephone (202) 724-9250.

Background and summary

Supplementary Information: The Congres-
sional Accountability Act of 1895 (“CAA"™),
Pub. L. 104-1, 109 Stat. 3 (2 U.S.C. §§1301 et
seq.), was enacted January 23, 1995. In general
the CAA applies the rights and protections of
eleven federal labor and employment laws to
covered employees and employing offices
within the legislative branch. In addition,
the statute establishes the Office of Compli-
ance (“Office’’) with a Board of Directors
(**Board’) as “‘an independent office within
the legislative branch of the Federal Govern-
ment.” 2 U.S.C. §1381(a).

Section 202 of the CAA (2 U.S.C. §1312) ap-
plies the rights and protections of certain
sections of the Family and Medical Leave
Act of 1993 (“FMLA™) (29 U.S.C. §§2611 et
seq.). The FMLA generally requires employ-
ers to permit covered employees to take up
to 12 weeks of unpaid, job-protected leave
during a 12-month period for the birth of a
child and to care for the newborn; placement
of a child for adoption or foster care; care of
a spouse, child, or parent with a serious
health condition; or an employee’s own seri-
ous health condition.

Sections 202(d) and 304 of the CAA (2 U.S.C.
§§1312(d), 1384) direct the Board to issue regu-
lations implementing section 202. Section
202(d)(2) further directs the Board to issue
substantive regulations that ‘‘shall be the
same as substantive regulations promulgated
by the Secretary of Labor to implement the
statutory provisions referred to in sub-
section (a) [of section 202] except insofar as
the Board may determine, for good cause
shown and stated together with the regula-
tion, that a modification of such regulations
would be more effective for the implementa-
tion of the rights and protections under this
section.”

On September 28, 1995, the Board issued an
Advance Notice of Proposed Rulemaking
(““ANPR’'') soliciting comments from inter-
ested parties in order to obtain information
and participation early in the rulemaking
process. 141 Cong. Rec. S14542 (dally ed.,
Sept. 28, 1995). Based on the comments re-
celved on the ANPR and consultations with
interested parties, the Board published in
the Congressional Record a Notice of Pro-
posed Rulemaking (“*NPR') on November 28,
1995. 141 Cong. Rec. S17627-S17652 (daily ed.,
Nov. 28, 1995). In response to the NPR, the
Board received 5 written comments, of which
four were from offices of the Congress and
congressional instrumentalities and one was
from a labor organization. The comments in-
cluded specific recommendations to either
supplement or modify regulations proposed
in the NPR, or to clarify how certain regula-
tions would apply in fact-specific instances.
In addition, the Office has sought consulta-
tions with the Department of Labor regard-
ing the proposed regulations, pursuant to
section 304(g) of the CAA.

After full consideration of the comments
received, the Board has adopted and is sub-
mitting these regulations for approval by the
Congress. Moreover, pursuant to sections 411
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and 304 of the CAA, the Board is adopting
and issuing such regulations as interim regu-
lations for the House, the Senate, and the
employing offices of the instrumentalities
effective on January 23, 1996 or on the dates
upon which appropriate resolutions are
passed, whichever is later. The interim regu-
lations shall expire on April 15, 1996 or on the
dates on which appropriate resolutions con-
cerning the Boards final regulations are
passed by the House and the Senate, respec-
tively, whichever is earlier.

1. SUMMARY AND BOARD CONSIDERATION OF

COMMENTS

A. Eligibility for family and medical leave

Under section 202(a)(2)(B) of the CAA, an
“eligible employee” is defined as a covered
employee who has been employed in “any
employing office for 12 months and for at
least 1,250 hours of employment during the
previous 12 months.” 2 U.S.C. §1312(a)}(2)B).
Section 825.110 of the Board’s proposed regu-
lations provided that, if an employee worked
for two or more employing offices, the time
worked would be aggregated to determine
whether it equals 12 months, and the hours
of service would be aggregated to determine
whether the minimum of 1,250 hours has been
reached.

As explained in the NPR, the statutory
phrase “in any employing office’ is ambigu-
ous when considered in isolation; it could
mean in any one employing office, or it
could mean that months and hours may be
aggregated from every employing office
where an employee worked. The Board ex-
plained in the NPR that the better reading of
the CAA language is the latter one, and the
Board adheres to that view.

The definition of ‘‘eligible employee” in
the FMLA states explicitly that the required
12 months must have been served with “‘the
employer with respect to whom leave is re-
quested,” and that the requisite 1,250 hours
must also have been served with ‘‘such em-
ployer.” However, in the CAA, Congress sub-
stituted the phrase ‘“‘any employing office”
in place of the FMLA's specific references to
the employer from whom leave is requested.
This substitution suggests that eligibility
should be determined on the basis of months
and hours worked for “any employing of-
fice,”” including offices other than just the
one from which leave is requested. This in-
terpretation, in fact, conforms to the inter-
pretation stated in the section-by-section
analysis that the principal Senate sponsors
of the CAA placed into the Congressional
Record during Senate consideration of this
legislation. 141 Cong. Rec. 5623 (daily ed.,
Jan. 9, 1995) (section-by-section analysis).

One commenter stated that, in its view,
each employing office is a separate, inde-
pendent employer and that employees there-
fore should not be able to aggregate the
months and hours worked for more than one
employing office to establish or maintain
FMLA eligibility. The commenter acknowl-
edged that the Board's proposed regulations
do not adopt that position and urged that, at
a minimum, the Board should consider the
Senate to be a separate employer from the
other entities covered by the CAA. The com-
menter argued that, in its view, this alter-
native position is supported by the fact that
section 304(a)(2) of the CAA requires the
Board to issue three separate bodies of regu-
lations, including one body of regulations
that shall apply to the Senate and employees
of the Senate. Therefore, according to the
commenter, the Board's regulations for the
Senate must define ‘‘employing office’ to in-
clude only Senate offices and should not
allow months and hours worked at employ-
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ing offices outside of the Senate to be consid-
ered in determining employee eligibility for
family and medical leave.

But the definition of “eligible employee”
in the CAA uses the term ‘“‘employing of-
fice,” not the term ‘“employer,” and the
issue is whether this definition in the CAA
requires aggregation of months and hours
worked in “any employing office.”” Whether
different employing offices are separate,
independent ‘“‘employers,” and whether the
Senate is a separate ‘“‘employer,” begs reso-
lution of this question.

Moreover, the provision of the CAA cited
by the commenter, entitled “Rulemaking
procedure,” is part of the CAA section that
establishes the procedures for adoption, ap-
proval, and issuance of the Board's sub-
stantive regulations. 2 U.S.C. §1384(a)(2). The
cited provision requires the Board to divide
its substantive regulations into three parts—
for the Senate, for the House of Representa-
tives, and for other employing offices—in
order to enable the Office of Compliance, and
to enable the Senate and the House them-
selves, to exercise their respective statu-
torily assigned roles in the proposal, adop-
tion, and approval of regulations. See 2
U.S.C. §1384(a)2). These procedural provi-
sions of the CAA do not alter the meaning of
substantive provisions of the CAA; nor do
they specifically prevent the Board's regula-
tions from including hours and months
worked with employing offices outside of the
Senate in defining “eligible employee” for
purposes of determining family and medical
leave eligibility for Senate employees.

Finally, the history of the Senate’s consid-
eration of congressional accountability leg-
islation shows that the position advocated
by the commenter was considered by the
Senate and was not adopted. The version of
the Congressional Accountability Act re-
ported by the Senate Governmental Affairs
Committee in 1994 (H.R. 4822, 103d Cong., 2d
Sess., as reported, S. Rep. No. 397, 103d Cong.,
2d Sess., 17 (Oct. 3, 1994)) provided that a Sen-
ate employee would be eligible for family
and medical leave after 12 months of non-
temporary employment by ‘“‘any employing
office of the Senate.”” The CAA, as enacted a
few months later, provides that eligibility of
all covered employees, including Senate em-
ployees, depends on the months and hours
worked ‘“in any employing office”—without
the limiting phrase “‘of the Senate.” Fur-
thermore, while the 1994 Senate Committee
report explained that an eligible “Senate
employee’”’ would retain FMLA eligibility
‘“irrespective of whether he or she changes
employing offices within the Senate,” the
section-by-section analysis published in the
Congressional Record in 1995, when the CAA
was under consideration in the Senate, ex-
plained that an eligible *‘covered employee™
would retain FMLA eligibility ‘‘irrespective
of whether he or she changes employing of-
fices.”” Compare S, Rep. No. 397, at 17, with
141 Cong. Rec. (daily ed. Jan. 9, 1995)
(section-by-section analysis). Unlike the ex-
planation of the earlier Senate bill, the ex-
planation of the CAA was not limited to Sen-
ate employees and did not limit employees™
accrual and maintenance of leave eligibility
to employment “within the Senate.” In
short, the commenter's suggestion is not
consistent with the Senate’s own delibera-
tive history.

B. Joint employers and designation of
primary employer

The Secretary’s regulations provide that,
whenever an employee is employed jointly
by more than one employer, the ‘“‘primary™
employer is solely responsible for giving re-
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quired notices, providing FMLA leave, and
maintaining health benefits, and is “‘pri-
marily” responsible for job restoration. 29
C.F.R. §825.106(c). Comments on the ANPR
indicated that, in the context of congres-
sional employment, there may not always be
a primary employer, and joint employers
should be authorized to designate one em-
ploying office to be responsible for compli-
ance with FMLA obligations. The Board ac-
cepted this view and, in section 825.106(c) of
the regulations, the Board proposed to adopt
such a provision.

One commenter now asks for clarification
as to whether employing offices that are
joint employers may always designate which
of them will be responsible for FMLA com-
pliance, or whether this power exists only
when there is no “primary’ employer. The
commenter also stated that section
825.106(e), which describes the secondary em-
ployer’s responsibility for job restoration,
should apply only in the case of detailees.

The Board agrees that the proposed regula-
tions should be clarified. Section 826.106, as
adopted by the Board, provides that, in any
instance of joint employment, the employing
offices may designate which office shall be
the primary employer. Such a designation
must be made in writing to the employee. If
such a designation is not made, the employee
may elect which of the joint employing of-
fices will be required to perform certain re-
sponsibilities of a primary employer. This
approach should afford administrative flexi-
bility to employing offices, eliminate uncer-
tainty and fact-specific disputes, and protect
the rights of eligible employees.. The Board
finds good cause under section 202(d)(2) to
make these modifications to the Secretary’s
regulations, because joint employment with-
out a clear primary employer appears rel-
atively common in congressional employ-
ment (whereas it is not in the niivate sec-
tor).

Section 825.106(e) of the propuced regula-
tions assigned to the primary employer “pri-
mary” responsibility for job restoration, but
also assigned the secondary employer re-
sponsibility for accepting an employee who
returns from FMLA leave. The commenter
stated that this subsection ‘“‘appears to be
applicable’ only in the situation where a
detailee is supplied to an employing office.
The commenter further urged that certain
language from the Secretary’s regulations be
restored to the Board's regulations to limit
the circumstances under which a secondary
employer must accept an employee return-
ing from FMLA leave.

Several aspects of the Secretary's regula-
tions set forth at 29 C.F.R. §826.106(e) are ap-
plicable only to temporary and leasing agen-
cies. However, temporary and leasing agen-
cies and their employees are not covered by
the CAA, and there is not a precise analogy
between inter-office detalls of covered em-
ployees and placement of employees by tem-
porary or leasing agencies. Therefore, the
Board omitted from the proposed regulations
certain clauses that refer specifically to
temporary and leasing agencies, and the
Board did not otherwise modify the Sec-
retary’s regulations to make them applica-
ble to detailees. However, the Board sought
to retain in subsection (e) the general prin-
ciples regarding job restoration.

The final regulations attempt to accommo-
date the commenter’'s concerns in some re-
spects. Certain language from the Sec-
retary’s regulations that was retained in the
Board's proposed regulations, but that
makes sense only in the context of tem-
porary or leasing agencies, has now been
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omitted, and the limits on job restoration re-
sponsibilities are stated more explicitly.
However, the Board has retained the general
requirement of job restoration in situations
of joint employment, as originally promul-
gated in the Secretary's regulations.

Furthermore, in section 825.106(b) of its
proposed regulations, the Board identified
inter-office detalls as an example where joint
employment will ordinarily be found. This
example had been inserted as a replacement
for a provision in the Secretary’s regulations
which identified temporary and leasing agen-
cies as such an example. However, as noted
above, the Board does not believe that a pre-
cise analogy exists between these two situa-
tions; accordingly, the reference to detailees
is omitted from the final regulations.

C. Designation of leave year by joint
employers

Based on the Secretary’s regulations, the
Board proposed in section 825.200(b) that an
employing office be permitted to choose one
of several methods for determining an eligi-
ble employee's ‘‘leave year"—i.e., the 12-
month period within which a particular em-
ployee’s 12 weeks of leave may be taken. The
Board also endorsed two methods that had
been suggested by commenters by which
joint employing offices might choose a
“leave year” for their joint employees.

A commenter noted that, although the
Board has allowed joint employing offices to
choose a leave year for joint employees, sec-
tion 825.200(d)(1) requires that, if an employ-
ing office selects a leave year method, the of-
fice must apply the method consistently and
uniformly to all of its employees. The com-
menter suggested that the Board should ex-
pressly state an exception to this rule where
joint employers select a leave year for their
joint employees that is different from the
leave year that any of the joint employing
offices selects for its non-joint employees.

This issue is addressed in the Board's regu-
lations, albeit in a somewhat different man-
ner from that suggested by the commenter.
As discussed above, the Board's regulations
authorize employing offices to designate a
primary employer in all instances of joint
employment. The Board has also provided in
section 825.200(g) of the regulations that, if
the primary employer has chosen a leave
year under the regulations, the primary em-
ployer must apply the leave year uniformly
to the joint employee as well as to the pri-
mary employer’s non-joint employees. If the
joint employing offices do not designate a
primary employer, then the employee may
select one of the joint employing offices to
be the primary employer for the purpose of
the application of its leave year under appli-
cable regulations. Under applicable rules in
paragraph (e), if the selected employing of-
fice has not chosen a leave year option, the
employee may use any of the allowable leave
year options.

Finally, a commenter has suggested that,
upon an employee’'s transfer to or from joint
employment, if the applicable leave year
changes, the procedures under section
825.200(d)(1) of the Board's regulations should
be made applicable. That section provides
that, when an employing office changes to a
new leave year, it must provide 60 days’ no-
tice to all employees. However, section
825.200(d)(1) of the Board’s regulations would
not apply where an individual employee
changes to or from being jointly employed or
when a primary employer is designated.
Such changes are analogous to a transfer
from one employing office to another, and
should not trigger the requirements of sec-
tion 825.200(d)(1).
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D. Minimally paid leave in the Senate

In response to the ANPR, a commenter ad-
vised the Board that the Senate currently
provides “minimally paid” FMLA leave
rather than unpaid leave. In the NPR, the
Board stated that granting minimally paid
leave in lieu of unpaid leave would not pre-
vent the leave from being considered FMLA-
qualifying leave and, therefore, the situation
of minimally paid leave did not need to be
addressed in the Board's regulations.

The commenter has responded that Senate
minimally paid leave needs to be specifically
addressed and treated as unpaid FMLA leave
in order for an employing office to be able to
recover its share of health care insurance
premiums from an employee when such re-
covery would be appropriate if the employee
were on unpaid FMLA leave. Similarly, the
commenter indicated that, where an em-
ployee or employing office may substitute
paid leave for unpaid FMLA leave, a Senate
employee or employing office should be enti-
tled to substitute paid leave for minimally
pald leave. In addition, the commenter as-
serted that minimally paid leave should also
be treated as unpaid leave in calculating who
is a “key employee' under section 825.217(c)
of the Board's regulations.

The commenter has provided reasons why
it may matter to an employing office wheth-
er minimally pald leave is treated as pald
leave or as unpaid leave within the meaning
of the regulations. But the good cause need-
ed to justify a change in the regulations
under section 202(d) of the CAA does not
exist simply because regulations may, as the
commenter suggests, impose an undesirable
expense or inflexibility on employing offices.
Thus, the commenter has not offered a good
cause justification for changing the Sec-
retary's regulations.

However, the Board fully realizes that
there may be some legal impediment to pro-
viding unpaid leave in the Senate of which
the Board is not aware. If so, a petition to
amend these regulations under section 304(f)
of the CAA (2 U.S.C.§1384(f)) might be appro-
priate.

E. Health benefits

The Secretary's regulations make a num-
ber of references to title X of the Consoli-
dated Omnibus Budget Reconciliation Act of
1986, which requires continuation coverage
under group health plans (29 U.S.C. §§1161-
1168) (“‘COBRA™). However, COBRA does not
apply to government insurance plans. Con-
tinuation coverage similar to that under
COBRA was enacted for federal employees in
the Federal Employees Health Benefits
Amendments Act of 1988, codified at 5 U.S.C.
§8905a. The Federal Employees Health Bene-
fits Program, which includes the continu-
ation coverage provided by the 1988 Act, is
available to all federal employees, including
congressional employees. In some provisions
of the proposed regulations, the Board re-
tained references to COBRA and added
phrases like “or by other applicable law,”
and in other provisions the Board referred to
“applicable requirements of law'" without
reference to COBRA.

One commenter stated that references to
COBRA should remain and that references to
“‘other applicable laws" should not be added.
The commenter explained that the Sec-
retary’s regulations accurately delineate
when an employer’s obligations to maintain
health benefits during leave cease under the
FMLA. Another commenter stated that it is
the commenter’s understanding that COBRA
applies to congressional employees, and rec-
ommended that the Board's regulations be
consistent with respect to references to
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COBRA. A third commenter asked for clari-
fication of the applicability of COBRA. A
commenter also requested that section
825.211 of the Secretary’s regulations, which
provides special rules for multi-employer
health plans, be included in the Board's regu-
lations.

The Board finds good cause under section
202(d) of the CAA to refer in its regulations
to 5 U.S.C. §8905a, as well as to COBRA. See
sections 825.209(f), 825.210(c)(2), 825.309(b), and
825.700(a) of the Board’s regulations. If the
regulations referred only to COBRA, which
applies to few if any employing offices, the
intent of the provisions as originally promul-
gated by Secretary (i.e., to delineate an em-
ployer’s obligations to maintain health bene-
fits) would be negated.

The one exception is section 825.213(e) of
the Board's regulations. The Secretary’s reg-
ulation limits premiums that a self-insured
employer may recover from an employee
who does not return from FMLA leave. The
subsection allows recovery of premiums “‘as
would be calculated under COBRA" (exclud-
ing the 2% administration fee). Because 5
U.S.C. §8905a does not provide for self-insur-
ance by individual Government employing
agencies or offices, and since the regulation
uses the subjunctive “would be calculated
under COBRA, " it is appropriate to reference
only COBRA in this section of the regula-
tions.

The Board is not currently aware of any
provisions other than 5 U.S.C. §8905a that re-
quire COBRA-like continuation coverage for
government group health plans to which
COBRA does not apply. However, if any such
provision does exist that might apply to any
employing office, a petition to amend these
regulations under section 304(f) of the CAA (2
U.S.C. §1384(f)) might be appropriate.

Finally, the Board agrees with the com-
menter's suggestion that 29 C.F.R. §825.211 of
the Secretary’s regulations be included in
the Board's regulations, in order to cover po-
tential future situations where an employing
office might contribute to a multi-employer
health plan.

F. Whether special rules apply to House Page
School

The proposed regulations included special
rules that are applicable only to certain
kinds of educational institutions. Two com-
menters stated that the Board's regulations
should state explicitly that the special rules
apply to the House Page School. However,
the commenters have not provided any,
much less sufficient, justification for finding
good cause to modify the Secretary’s regula-
tion under section 202(d) of the CAA. In fact,
the commenters do not appear to be asking
for a change in the regulation, but rather for
a clarification that the House Page School is
within its scope. But they have not provided
the Board with any factual or legal mate-
rials upon which such an interpretive judg-
ment could be based. Moreover, they have
not identified any authority in the CAA that
would allow the Board to make such an in-
terpretive judgment in the context of a rule-
making proceeding. Indeed, as explained in
detail in the preamble to the Board’s final
regulations implementing the rights and pro-
tections of the Fair Labor Standards Act, it
would be improper for the Board to do so.



584

G. Notice posting and recordkeeping

In the NPR, the Board did not propose regu-
lations specifying notice posting or record-
keeping requirements for employing of-
fices. The Board also declined to propose
regulations stating that, in determining
whether the requisite hours have been
worked for eligibility, the burden of proof
would lie with an employing office that
does not keep adequate time records.

A commenter argued that: (1) enforcement
of the law will be greatly enhanced by re-
quiring notice posting and recordkeeping
under the FMLA, and (2) it is a fair enforce-
ment mechanism for the burden of proof to
lie with the employer when the records
maintained by the employer are inadequate.

The Board thoroughly considered these
points in preparing the NPR. The Board sees
no reason to alter its previous conclusions.

H. Prospective application of reductions in
FMLA benefits

One commenter noted that the Senate and
House currently have more generous FMLA
policies than those mandated by the Board’s
proposed regulations. The commenter stated
that, where an employing office chooses to
reduce FMLA benefits as allowed by the new
regulations, the Board’'s regulations need to
clarify that any policy changes may only be
applied prospectively.

The Board disagrees. The Board's regula-
tions may apply only to FMLA rights under
the CAA; they may not apply to
rights under pre-existing statutory and regu-
latory regimes. Disputes under such pre-ex-
isting regimes, even if they are raised after
January 23, 1996, are not governed by these
regulations and should be directed to the au-
rtl;lorimes previously responsible for such

es.

1. Miscellaneous Drafting Issues
1. Clarification of the 12 months during which
1,250 hours of service must have occurred

In defining which covered employee is an
“eligible employee’, section 825.110(a) of the
proposed regulations quoted from the defini-
tion of “eligible employee' set forth in sec-
tion 202(a)2)(B) of the CAA (2 U.S.C.
§1312(a)(2)(B)). This definition includes a re-
quirement of “‘at least 1,250 hours of employ-
ment during the previous 12 months."

A commenter stated that this wording is
ambiguous. The commenter suggested the
addition of language from the corresponding
regulation promulgated by the Secretary:
“1,250 hours of service during the 12-month
period immediately preceding the com-
mencement of the leave.”

The Board agrees that the use of the
phrase ‘‘immediately preceding” may add
some additional precision to the regulation.
However, the CAA uses the term ‘“‘previous 12
months,” while the FMLA uses the term
“previous 12-month period”, 29 U.S.C.
2611(2X A)(11). Accordingly, a new second sen-
tence has been added to section 825.110(d) to
state that the “‘previous 12 months” means
“the 12 months immediately preceding the
commencement of the leave."

2. References to “‘State law,"’ “‘federal law,"”

and “‘applicable law""

In several instances, the Secretary's regu-
lations refer to applicable State law, and in
some instances the regulations refer to ap-
plicable federal or State (or sometimes local)
law. The Board’s proposed regulations omit-
ted most references to State law but re-
tained certain references where appropriate.
In some instances, the proposed regulations
removed references to applicable federal or
State law, and replaced them with references
to applicable law.
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One commenter stated agreement with the
Board's omission of references to State laws,
because State laws do not apply to the Sen-
ate, but objected to the Boards omission of
the word “federal’ before reference to some
laws, on the ground that it might lead to
confusion. The commenter stated in one in-
stance that regulations should refer only to
“applicable federal wage payment laws,” not
to “applicable wage payment or other laws,”
because only those federal laws specifically
made applicable to the Senate by resolution
or statute are applicable to the Senate. A
commenter also suggested that one reference
to State law that the Board had retained in
the proposed regulations should be omitted.

Several regulatory provisions promulgated
by the Secretary referring to State laws that
are clearly inapplicable to employing offices
were omitted from the Board’s proposed reg-
ulations. However, the proposed regulation
retained a reference in section 825.200(b)(2) to
leave years required by State law. This ref-
erence is omitted from the final regulations.

The proposed regulations also retained ref-
erences to State law that may appropriately
apply to FMLA rights and protections as
made applicable by the CAA. These include,
for example, State laws on certification of
medical care providers, State laws on ap-
proval of foster care, and State laws deter-
mining who is a spouse. These references are
retained in the final regulations.

In a few instances where the Secretary's
regulations referred to applicable federal or
State law, the Board retained the reference
to applicable law, but omitted the mention
of “‘federal” or ‘‘State.” The Board is not in
a position to determine whether any State
law might be applicable in some instances
with respect to these provisions. Nor should
these provisions cause confusion with re-
spect to the possibility of State law apply-
ing. The phrase ‘‘applicable law' certainly
does not canse State law to apply where it
otherwise would not; the phrase simply
means that, if a law does apply to the em-
ploying office, such a law is referenced by
the regulations. Accordingly, the references
to applicable laws and requirements in sec-
tions 825.213(f) and 825.301(e) of the Board’s
regulations are adopted as proposed.

Section 824.204(b) of the Secretary’s regula-
tions refers to applicable federal law and
State law, and the provision as proposed by
the Board retained the reference to ‘‘federal™
but not ‘‘State” law. To be consistent with
the foregoing principles, section 824.204(b) of
the Board's regulations as adopted includes a
reference to applicable law, without limiting
the reference to ‘‘federal” law.

3. Definitions

A commenter suggested that a definition
of COBRA be added to the Board's regula-
tions. Such a definition is provided in the
Secretary’s regulations, and has been added
to section 825.800 of the Board's regulations.

A definition of ‘“*‘employ’ is also included
in the final regulations, meaning ‘‘to suffer
or permit to work.” This definition is con-
tained in the Secretary’s regulations, but
was omitted from the Board's proposed regu-
lations. This definition is established under
the Fair Labor Standards Act, 29 U.S.C.
§203(g), and is incorporated by reference into
the FMLA, 29 U.S.C. §2611(3).

4. Cross references to regulations and interpre-
tations under the Fair Labor Standards Act
(“FLSA") and the Americans with Disabilities
Act (""ADA™)

The Secretary's regulations under the
FMLA contain several cross references to
the Secretary’s regulations implementing or
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interpreting the Fair Labor Standards Act

(*FLSA). Where the Board has adopted ap-

plicable FLSA regulations under the CAA,

those Board regulations are now referenced

in the Board's FMLA regulations. See, e.g.,

sections 825.206, 825.217(b) of the Board’s reg-

ulations.

However, 2 number of the Secretary's in-
terpretive bulletins that interpret the FLSA,
which the Board has not adopted, are cross
referenced in the Secretary’s regulations
under the FMLA. In these instances, the sub-
ject of the referenced interpretation is sum-
marized in the Board's FMLA regulations in
place of the cross reference. This same ap-
proach is used where the Secretary’s regula-
tions under the FMLA contain cross ref-
erences to regulations by the Equal Employ-
ment Opportunity Commission interpreting
the Americans with Disabilities Act
(““ADA), as the Board has not adopted these
regulations. See sections  825.110(c),
825.113(c)(2), 825.115, 825.205, 825.800 of the
Board’s regulations.

5. Corrections and clarifications

Commenters suggested a number of tech-
nical corrections and clarifications in the
proposed regulations. For example, a com-
menter pointed out that section 825.200(b)(4)
of the Secretary’s regulations was inadvert-
ently omitted from the Board's proposed reg-
ulations. This subparagraph describes the
fourth optional method that an employing
office may choose for determining leave
years, sometimes called the rolling looking-
backwards method. This subparagraph is re-
stored in the final regulation.

A commenter suggested that section
825.213(a) of the proposed regulations be
amended to clarify that references to an em-
ploying office’s share of health plan pre-
miums, which may be recovered under cer-
tain clrcumstances, encompasses monies
pald out of a Senate fund, as opposed to from
appropriations of the employing office. The
proposed regulations, like the Secretary’s
regulations, authorized the employing office
to “‘recover its share” of the premiums. In
light of the centralized manner in which the
payment of health care insurance premiums
is handled in the government, it is appro-
priate to expressly accommodate the situa-
tion where premiums may be pald and recov-
ered on behalf of an employing office rather
than by the employing office itself.

A number of other typographical, gram-
matical, and similar corrections were sug-
gested. The Board has made corrections as
appropriate. However, by making these
changes, the Board does not intend a sub-
stantive difference between these sections
and those of the Secretary from which they
are derived. Moreover, such changes, in and
of themselves, are not intended to constitute
an interpretation of the regulation or of the
statutory provisions of the CAA upon which
they are based.

K. Board Determination on Regulations “Re-
quired” To Be Issued In Connection With
Section 411
Section 411 of the CAA provides in perti-

nent part that “if the Board has not issued a

regulation on a matter for which [the CAA]

requires a regulation to be issued the hear-
ing officer, Board, or court, as the case may
be, shall apply, to the extent necessary and
appropriate, the most relevant substantive
executive agency regulation promulgated to
implement the statutory provision at issue.”

2 U.8.C. §1411. By its own terms, this provi-

sion comes into play only where it is deter-

mined that the Board has not issued a regu-
lation that is reguired by the CAA. Thus, be-
fore a Department of Labor regulation can
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be invoked, an adjudicator must make a

threshold determination that the regulation

concerns a matter as to which the Board was
obligated under the CAA to issue a regula-
tion.

Part 825 of 29 C.F.R. contains all the regu-
lations the Secretary of Labor issued to im-
plement the FMLA. As noted in the NPR,
several of those regulations are not legally
“required’ to be issued as CAA regulations
because the underlying FMLA provisions
were not made applicable under the CAA.
Additionally, the Board has determined that
it has good cause under section 202(d) of the
CAA not to issue other of the Secretary's
regulations because, for example, they have
no applicability to legislative branch em-
ployment. Other than the comments dis-
cussed above, the commenters did not dis-
pute the inapplicability of those portions of
29 C.F.R. part 825.

The Board has carefully reviewed the en-
tire corpus of the Secretary’s regulations,
has sought comment on its proposal concern-
ing the regulations that it should (and
should not) adopt, and has considered those
comments in formulating its final rules.
Based on this review and consideration, and
in order to prevent wasteful litigation, the
Board has included a declaration in these
regulations that the Board has issued all the
regulations that it is “required” to promul-
gate to implement the statutory provisions
of the FMLA that are made applicable to the
legislative branch by the CAA.

III. ADOPTION OF PROPOSED RULES AS FINAL
REGULATIONS UNDER SECTION 304(BX3) AND AS
INTERIM REGULATIONS
Having considered the public comments to

the proposed rules, the Board pursuant to
section 304(b)(3) and (4) of the CAA is adopt-
ing these final regulations and transmitting
them to the House of Representatives and
the Senate with recommendations as to the
method of approval by each body under sec-
tion 304(c). However, the rapidly approaching
effective date of the CAA’s implementation
necessitates that the Board take further ac-
tion with respect to these regulations. For
the reasons explained below, the Board is
also today adopting and issuing these rules
as interim regulations that will be effective
as of January 23, 1996 or the time upon which
appropriate resolutions of approval of these
interim regulations are passed by the House
and/or the Senate, whichever is later. These
interim regulations will remain in effect
until the earlier of April 15, 1996 or the dates
upon which the House and Senate complete
their respective consideration of the final
regulations that the Board is herein adopt-
ing.

The Board finds that it is necessary and
appropriate to adopt such interim regula-
tions and that there is ‘“‘good cause” for
making them effective as of the later of Jan-
uary 23, 1996, or the time upon which appro-
priate resolutions of approval of them are
passed by the House and the Senate. In the
absence of the issuance of such interim regu-
lations, covered employees, employing of-
fices, and the Office of Compliance staff
itself would be forced to operate in regu-
latory uncertainty. While section 411 of the
CAA provides that, '‘if the Board has not
issued a regulation on a matter for which
this Act requires a regulation to be issued,
the hearing officer, Board, or court, as the
case may be, shall apply, to the extent nec-
essary and appropriate, the most relevant
substantive executive agency regulation pro-
mulgated to implement the statutory provi-
sion at issue in the proceeding,” covered em-
ployvees, employing offices and the Office of
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Compliance staff might not know what regu-
lation, if any, would be found applicable in
particular circumstances absent the proce-
dures suggested here. The resulting confu-
sion and uncertainty on the part of covered
employees and employing offices would be
contrary to the purposes and objectives of
the CAA, as well as to the interests of those
whom it protects and regulates. Moreover,
since the House and the Senate will likely
act on the Board’s final regulations within a
short period of time, covered employees and
employing offices would have to devote con-
siderable attention and resources to learn-
ing, understanding, and complying with a
whole set of default regulations that would
then have no future application. These in-
terim regulations prevent such a waste of re-
sources.

The Board's authority to issue such in-
terim regulations derives from sections 411
and 304 of the CAA. Section 411 gives the
Board authority to determine whether, in
the absence of the issuance of a final regula-
tion by the Board, it is necessary and appro-
priate to apply the substantive regulations
of the executive branch in implementing the
provisions of the CAA. Section 304(a) of the
CAA in turn authorizes the Board to issue
substantive regulations to implement the
Act. Moreover, section 304(b) of the CAA in-
structs that the Board shall adopt sub-
stantive regulations ‘‘in accordance with the
principles and procedures set forth in section
553 of title 5, United States Code,” which
have in turn traditionally been construed by
courts to allow an agency to issue ‘‘interim"
rules where the failure to have rules in place
in a timely manner would frustrate the effec-
tive operation of a federal statute. See, e.g.,
Philadelphia Citizens in Action v. Schweiker,
669 F.2d 877 (3d Cir. 1982). As noted above, in
the absence of the Board's adoption and
issuance of these interim rules, such a frus-
tration of the effective operation of the CAA
would occur here.

In so interpreting its authority, the Board
recognizes that in section 304 of the CAA,
Congress specified certain procedures that
the Board must follow in issuing substantive
regulations. In section 304(b), Congress said
that, except as specified in section 304(e), the
Board must follow certain notice and com-
ment and other procedures. The interim reg-
ulations in fact have been subject to such no-
tice and comment and such other procedures
of section 304(b).

In issuing these interim regulations, the
Board also recognizes that section 304(c)
specifies certain procedures that the House
and the Senate are to follow in approving the
Board's regulations. The Board is of the view
that the essence of section 304(c)’s require-
ments are satisfled by making the effective-
ness of these interim regulations conditional
on the passage of appropriate resolutions of
approval by the House and/or the Senate.
Moreover, section 304(c) appears to be de-
signed primarily for (and applicable to) final
regulations of the Board, which these in-
terim regulations are not. In short, section
304(c)’s procedures should not be understood
to prevent the issuance of interim regula-
tions that are necessary for the effective im-
plementation of the CAA.

Indeed, the promulgation of these interim
regulations clearly conforms to the spirit of
section 304(c) and, In fact promotes its prop-
er operation. As noted above, the interim
regulations shall become effective only upon
the passage of appropriate resolutions of ap-
proval, which is what section 304(c) con-
templates. Moreover, these interim regula-
tions allow more considered deliberation by
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the House and the Senate of the Board’s final
regulations under section 304(c).

The House has in fact already signaled its
approval of such interim regulations both for
itself and for the instrumentalities. On De-
cember 19, 1995, the House adopted H. Res.
311 and H. Con. Res. 123, which approve ‘“on
a provisional basis” regulations “issued by
the Office of Compliance before January 23,
1996.”" The Board believes these resolutions
are sufficient to make these interim regula-
tions effective for the House on January 23,
1996, though the House might want to pass
new resolutions of approval in response to
this pronouncement of the Board.

To the Board’s knowledge, the Senate has
not yet acted on H. Con. Res. 123, nor has it
passed a counterpart to H. Res. 311 that
would cover employing offices and employees
of the Senate. As stated herein, it must do so
if these interim regulations are to apply to
the Senate and the other employing offices
of the instrumentalities (and to prevent the
default rules of the executive branch from
applying as of January 23, 1996).

IV. METHOD OF APPROVAL

The Board received no comments on the
method of approval for these regulations.
Therefore, the Board continues to rec-
ommend that (1) the version of the regula-
tions that shall apply to the Senate and em-
ployees of the Senate should be approved by
the Senate by resolution; (2) the version of
the regulations that shall apply to the House
of Representatives and employees of the
House of Representatives should be approved
by the House of Representatives by resolu-
tion; and (3) the version of the regulations
that shall apply to other covered employees
and employing offices should be approved by
the Congress by concurrent resolution.

With respect to the interim version of
these regulations, the Board recommends
that the Senate approve them by resolution
insofar as they apply to the Senate and em-
ployees of the Senate. In addition, the Board
recommends that the Senate approve them
by concurrent resolution insofar as they
apply to other covered employees and em-
ploying offices. It is noted that the House
has expressed its approval of the regulations
insofar as they apply to the House and its
employees through its passage of H. Res. 311
on December 19, 1995. The House also ex-
pressed its approval of the regulations inso-
far as they apply to other employing offices
through passage of H. Con. Res. 123 on the
same date; this concurrent resolution is
pending before the Senate.

Accordingly, the Board of Directors of the
Office of Compliance hereby adopts and sub-
mits for approval by the House of Represent-
atives and the Senate and issues on an in-
terim basis the following regulations:

PART 825—FAMILY AND MEDICAL LEAVE

825.1 Purpose and scope

825.2 Duration of interim regulations

Subpart A—What is the Family and Medical

Leave Act, and to Whom Does it Apply
Rnd‘fr the Congressional Accountability
ct?

825.100 What is the Family and Medical
Leave Act?

825.101 What is the purpose of the FMLA?

825.102 When are the FMLA and the CAA ef-
fective for covered employees and em-
ploying offices?

825.103 How does the FMLA, as made appli-
cable by the CAA, affect leave in
progress on, or taken before, the effec-
tive date of the CAA?

825.104 What employing offices are covered
by the FMLA, as made applicable by the
CAA?
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825.105 [Reserved]

825.106 How is ‘‘joint employment” treated
under the FMLA as made applicable by
the CAA?

825.107—825.109 [Reserved]

825.110 Which employees are ‘“‘eligible” to
take FMLA leave under these regula-
tions?

825.111 [Reserved]

825.112 Under what kinds of circumstances
are employing offices required to grant
family or medical leave?

825.113 What do ‘“spouse,” ‘‘parent,” and
“son or daughter’’ mean for purposes of
an employee qualifying to take FMLA
leave?

825.114 What is a ‘*serious health condition™
entitling an employee to FMLA leave?
825.115 What does it mean that ‘‘the em-
ployee is unable to perform the functions

of the position of the employee”?

825.116 What does it mean that an employee
is “needed to care for” a family member?

825.117 For an employee seeking intermit-
tent FMLA leave or leave on a reduced
leave schedule, what is meant by ‘‘the
medical necessity for” such leave?

825.118 What is a ““health care provider''?

Subpart B—What Leave Is an Employee En-

titled To Take Under The Family and Med-
ical Leave Act, as Made Applicable by the
Congressional Accountability Act?

825.200 How much leave may an employee
take?

825.201 If leave is taken for the birth of a
child, or for placement of a child for
adoption or foster care, when must the
leave be concluded?

825.202 How much leave may a husband and
wife take If they are employed by the
same employing office?

825.203 Does FMLA leave have to be taken
all at once, or can it be taken in parts?

825.204 May an employing office transfer an
employee to an “‘alternative position” in
order to accommodate intermittent
leave or a reduced leave schedule?

825.205 How does one determine the amount
of leave used where an employee takes
leave intermittently or on a reduced
leave schedule?

825.206 May an employing office deduct
hourly amounts from an employee's sal-
ary, when providing unpaid leave under
FMLA, as made applicable by the CAA,
without affecting the employee's quali-
fication for exemption as an executive,
administrative, or professional em-
ployee, or when utilizing the fluctuating
workweek method for payment of over-
t.lmg. under the Fair Labor Standards
Act?

825.207 Is FMLA leave paid or unpaid?

825.208 Under what circumstances may an
employing office designate leave, paid or
unpaid, as FMLA leave and, as a result,
enable leave to be counted against the
employee’s total FMLA leave entitle-
ment?

825.209 Is an employee entitled to benefits
while using FMLA leave?

825.210 How may employees on FMLA leave
pay their share of group health benefit
premiums?

825.211 What special health benefits mainte-
nance rules apply to multi-employer
health plans?

825.212 What are the consequences of an em-
ployee’s failure to make timely health
plan premium payments?

825.213 May an employing office recover
costs it incurred for maintaining ‘“‘group
health plan’ or other non-health benefits
coverage during FMLA leave?
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825.214 What are an employee’s rights on re-
turning to work from FMLA leave?

825.215 What is an equivalent position?

825.216 Are there any limitations on an em-
ploying office’s obligation to reinstate an
employee?

825.217 What is a “key employee’?

825.218 What does ‘‘substantial and grievous
economic injury’’ mean?

825.219 What are the rights of a key em-
ployee?

825.220 How are employees protected who
request leave or otherwise assert FMLA
rights?

Subpart C—How Do Employees Learn of
Their Rights and Obligations under the
FMLA, as Made Applicable by the CAA,
and What Can an Employing Office Require
of an Employee?

825.300 [Reserved]

825.301 What notices to employees are re-
quired of employing offices under the
FMLA as made applicable by the CAA?

825.302 What notice does an employee have
to give an employing office when the
need for FMLA leave is foreseeable?

825.303 What are the requirements for an
employee to furnish notice to an employ-
ing office where the need for FMLA leave
1is not foreseeable?

825.304 What recourse do employing offices
have if employees fail to provide the re-
quired notice?

825.305 When must an employee provide
medical certification to support FMLA
leave?

825.306 How much information may be re-
quired in medical certifications of a seri-
ous health condition?

825.307 What may an employing office do if
it questions the adequacy of a medical
certification?

825.308 TUnder what circumstances may an
employing office request subsequent re-
certifications of medical conditions?

825.309 What notice may an employing of-
fice require regarding an employee's in-
tent to return to work?

825.310 Under what circumstances may an
employing office require that an em-
ployee submit a medical certification
that the employee is able (or unable) to
return to work (l.e., a ‘‘fitness-for-duty”™
report)?

825.311 What happens if an employee fails to
satisfy the medical certification and/or
recertification requirements?

825.312 Under what circumstances may an
employing office refuse to provide FMLA
leave or reinstatement to eligible em-
ployees?

Subpart D—What Enforcement Mechanisms

Does the CAA Provide?

825.400 What can employees do who believe
that their rights under the FMLA as
made applicable by the CAA have been
violated?

825.401—825.404 [Reserved]

Subpart E—[Reserved]
Subpart F—What Special Rules Apply to
Employees of Schools?

825.600 To whom do the special rules apply?

825.601 What limitations apply to the tak-
ing of intermittent leave or leave on a
reduced leave schedule?

825.602 What limitations apply to the tak-
ing of leave near the end of an academic
term?

825.603 1Is all leave taken during “‘periods of
a particular duration” counted against
the FMLA leave entitlement?

825.604 What special rules apply to restora-
tion to ‘‘an equivalent position?”
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Subpart G—How Do Other Laws, Employing
Office Practices, and Collective Bargaining
Agreements Affect Employee Rights Under
the FMLA as Made Applicable by the CAA?

825.700 What if an employing office provides
more generous benefits than required by
FMLA as Made Applicable by the CAA?

825.701 [Reserved]

825.702 How does FMLA affect anti-discrimi-
nation laws as applied by section 201 of
the CAA?

Subpart H—Definitions

825.800 Definitions

Appendix A to Part 825—[Reserved]

Appendix B to Part 825—Certification of
Physician or Practitioner

Appendix C to Part 825—[Reserved]

Appendix D to Part 825—Prototype Notice:
Employing Office Response to Employee
Request for Family and Medical Leave

Appendix E to Part 825—[Reserved]

§825.1 Purpose and scope
(a) Section 202 of the Congressional Ac-

countability Act (CAA) (2 U.S.C. 1812) applies

the rights and protections of sections 101

through 105 of the Family and Medical Leave

Act of 1993 (FMLA) (29 U.S.C. 2611-2615) to

covered employees. (The term ‘‘covered em-

ployee” is defined in section 101(3) of the

CAA (2 U.S.C. 1301(3)). See §825.800 of these

regulations for that definition.) The purpose

of this part is to set forth the regulations to
carry out the provisions of section 202 of the

CAA.

(b) These regulations are Issued by the
Board of Directors, Office of Compliance,
pursuant to sections 202(d) and 304 of the
CAA, which direct the Board to promulgate
regulations implementing section 202 that
are ‘“‘the same as substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of section 202 of the
CAA] except insofar as the Board may deter-
mine, for good cause shown . . . that a modi-
fication of such regulations would be more
effective for the implementation of the
rights and protections under this section.”
The regulations issued by the Board herein
are on all matters for which section 202 of
the CAA requires regulations to be issued.
Specifically, it is the Board's considered
judgment, based on the information avail-
able to it at the time of the promulgation of
these regulations, that, with the exception of
regulations adopted and set forth herein,
there are no other ‘‘substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of section 202 of the
CAA].

(c)]ln promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.

§825.2 Duration of interim regulations

These interim regulations for the House,
the Senate and the employing offices of the
instrumentalities are effective on January
23, 1996 or on the dates upon which appro-
priate resolutions are passed, whichever is
later. The interim regulations shall expire
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on April 15, 1996 or on the dates on which ap-

propriate resolutions concerning the Board's

final regulations are passed by the House and
the Senate.

Subpart A—What is the Family and Medical
Leave Act, and to Whom Does it Apply
under the Congressional Accountability
Act?

§825.100 What is the Family and Medical

Leave Act?

(a) The Family and Medical Leave Act of
1993 (FMLA), as made applicable by the Con-
gressional Accountability Act (CAA), allows
“eligible” employees of an employing office
to take job-protected, unpaid leave, or to
substitute appropriate paid leave if the em-
ployee has earned or accrued it, for up to a
total of 12 workweeks in any 12 months be-
cause of the birth of a child and to care for
the newborn child, because of the placement
of a child with the employee for adoption or
foster care, because the employee is needed
to care for a family member (child, spouse,
or parent) with a serious health condition, or
because the employee’s own serious health
condition makes the employee unable to per-
form the functions of his or her job (see
§825.306(b)(4)). In certain cases, this leave
may be taken on an intermittent basis rath-
er than all at once, or the employee may
work a part-time schedule.

(b) An employee on FMLA leave is also en-
titled to have health benefits maintained
while on leave as if the employee had contin-
ued to work instead of taking the leave. If an
employee was paying all or part of the pre-
mium payments prior to leave, the employee
would continue to pay his or her share dur-
ing the leave period. The employing office or
a disbursing or other financial office of the
House of Representatives or the Senate may
recover its share only if the employee does
not return to work for a reason other than
the serious health condition of the employee
or the employee's immediate family mem-
ber, or another reason beyond the employee’s
control.

(¢) An employee generally has a right to
return to the same position or an equivalent
position with equivalent pay, benefits and
working conditions at the conclusion of the
leave. The taking of FMLA leave cannot re-
sult in the loss of any benefit that accrued
prior to the start of the leave.

(d) The employing office has a right to 30
days advance notice from the employee
where practicable. In addition, the employ-
ing office may require an employee to sub-
mit certification from a health care provider
to substantiate that the leave is due to the
serious health condition of the employee or
the employee’s immediate family member.
Failure to comply with these requirements
may result in a delay in the start of FMLA
leave. Pursuant to a uniformly applied pol-
icy, the employing office may also require
that an employee present a certification of
fitness to return to work when the absence
was caused by the employee's serious health
condition (see §825.311(c)). The employing of-
fice may delay restoring the employee to
employment without such certificate relat-
ing to the health condition which caused the
employee’s absence.

§825.101 What is the purpose of the FMLA?

(a) FMLA is intended to allow employees
to balance their work and family life by tak-
ing reasonable unpaid leave for medical rea-
sons, for the birth or adoption of a child, and
for the care of a child, spouse, or parent who
has a serious health condition. The FMLA is
intended to balance the demands of the
workplace with the needs of families, to pro-
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mote the stability and economic security of
families, and to promote national interests
in preserving family integrity. It was in-
tended that the FMLA accomplish these pur-
poses in 2 manner that accommeodates the le-
gitimate interests of employers, and in a
manner consistent with the Equal Protec-
tion Clause of the Fourteenth Amendment in
minimizing the potential for employment
discrimination on the basis of sex, while pro-
moting equal employment opportunity for
men and women.

(b) The enactment of FMLA was predicated
on two fundamental concerns ‘‘the needs of
the American workforce, and the develop-
ment of high-performance organizations. In-
creasingly, America's children and elderly
are dependent upon family members who
must spend long hours at work. When a fam-
ily emergency arises, requiring workers to
attend to seriously-ill children or parents, or
to newly-born or adopted infants, or even to
their own serious illness, workers need reas-
surance that they will not be asked to
choose between continuing their employ-
ment, and meeting their personal and family
obligations or tending to vital needs at
home.

(c) The FMLA is both intended and ex-
pected to benefit employers as well as their
employees. A direct correlation exists be-
tween stability in the family and productiv-
ity in the workplace. FMLA will encourage
the development of high-performance organi-
zations. When workers can count on durable
links to their workplace they are able to
make their own full commitments to their
jobs. The record of hearings on family and
medical leave indicate the powerful produc-
tive advantages of stable workplace relation-
ships, and the comparatively small costs of
guaranteeing that those relationships will
not be dissolved while workers attend to
pressing family health obligations or their
own serious illness.

§825.102 When are the FMLA and the CAA ef-
fective for covered employees and employing
offices?

(a) The rights and protection of sections
101 through 105 of the FMLA have applied to
certain Senate employees and certain em-
ploying offices of the Senate since August 5,
1993 (see section 501 of FMLA).

(b) The rights and protection of sections
101 through 105 of the FMLA have applied to
any employee in an employment position
and any employment authority of the House
of Representatives since August 5, 1993 (see
section 502 of FMLA).

(c) The rights and protections of sections
101 through 105 of the FMLA have applied to
certain employing offices and covered em-
ployees other than those referred to in para-
graphs (a) and (b) of this section for certain
periods since August 5, 1993 (see, e.g., Title V
of the FMLA, sections 501 and 502).

(d) The provisions of section 202 of the CAA
that apply rights and protections of the
FMLA to covered employees are effective on
January 23, 1996.

(e) The period prior to the effective date of
the application of FMLA rights and protec-
tions under the CAA must be considered in
determining employee eligibility.

§825.103 How does the FMLA, as made appli-
cable by the CAA, affect leave in progress
on, or taken before, the effective date of the
CAA?

(a) An eligible employee's right to take
FMLA leave began on the date that the
rights and protections of the FMLA first
went into effect for the employing office and
employee (see §825.102(a)). Any leave taken
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prior to the date on which the rights and
protections of the FMLA first became effec-
tive for the employing office from which the
leave was taken may not be counted for pur-
poses of the FMLA as made applicable by the
CAA. If leave qualifying as FMLA leave was
underway prior to the effective date of the
FMLA for the employing office from which
the leave was taken and continued after the
FMLA's effective date for that office, only
that portion of leave taken on or after the
FMLA's effective date may be counted
against the employee's leave entitlement
under the FMLA, as made applicable by the

CAA.

(b) If an employing office-approved leave is
underway when the application of the FMLA
by the CAA takes effect, no further notice
would be required of the employee unless the
employee requests an extension of the leave.
For leave which commenced on the effective
date or shortly thereafter, such notice must
have been given which was practicable, con-
sidering the foreseeability of the need for
leave and the effective date.

(c) Starting on January 23, 1996, an em-
ployee is entitled to FMLA leave under these
regulations if the reason for the leave is
qualifying under the FMLA, as made appli-
cable by the CAA, even if the event occasion-
ing the need for leave (e.g., the birth of a
child) occurred before such date (so long as
any other requirements are satisfied).
§825.104 What employing offices are covered by

the FMLA, as made applicable by the CAA?

(a) The FMLA, as made applicable by the
CAA, covers all employing offices. As used in
the CAA, the term “employing office”
means—

(1) the personal office of a Member of the
House of Representatives or of a Senator;

(2) a committee of the House of Represent-
atives or the Senate or a joint committee;

(3) any other office headed by a person
with the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives or the Sen-
ate; or

(4) the Capitol Guide Board, the Capitol
Police Board, the Congressional Budget Of-
fice, the Office of the Architect of the Cap-
itol, the Office of the Attending Physician,
the Office of Compliance, and the Office of
Technology Assessment.

(b) [Reserved]

(c) Separate entities will be deemed to be
parts of a single employer for purposes of the
FMLA, as made applicable by the CAA, if
they meet the “Integrated employer” test. A
determination of whether or not separate en-
tities are an integrated employer is not de-
termined by the application of any single
criterion, but rather the entire relationship
is to be reviewed in its totality. Factors con-
sidered in determining whether two or more
entities are an integrated employer include:

(1) Common management;

(i1) Interrelation between operations;

(1i1) Centralized control of labor relations;
and

(iv) Degree of common financial control.
§825.105 [Reserved]

§825.106 How is ‘‘joint employment’ treated
under the FMLA as made applicable by the
CAA?

(a) Where two or more employing offices
exercise some control over the work or work-
ing conditions of the employee, the employ-
ing offices may be joint employers under
FMLA, as made applicable by the CAA.
Where the employee performs work which si-
multaneously benefits two or more employ-
ing offices, or works for two or more employ-
ing offices at different times during the
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workweek, a joint employment relationship
generally will be considered to exist in situa-
tions such as:

(1) Where there is an arrangement between
employing offices to share an employee’s
services or to interchange employees;

(2) Where one employing office acts di-
rectly or indirectly in the interest of the
other employing office in relation to the em-
ployee; or

(3) Where the employing offices are not
completely disassociated with respect to the
employee’s employment and may be deemed
to share control of the employee, directly or
indirectly, because one employing office con-
trols, is controlled by, or is under common
control with the other employing office.

(b) A determination of whether or not a
joint employment relationship exists is not
determined by the application of any single
criterion, but rather the entire relationship
is to be viewed in its totality. For example,
joint employment will ordinarily be found to
exist when: (1) an employee, who is employed
by an employing office other than the per-
sonal office of a Member of the House of Rep-
resentatives or of a Senator, is under the ac-
tual direction and control of the Member of
the House of Representatives or Senator; or

(2) two or more employing offices employ
an individual to work on common issues or
other matters for both or all of them.

(¢c) When employing offices employ a cov-
ered employee jointly, they may designate
one of themselves to be the primary employ-
ing office, and the other or others to be the
secondary employing office(s). Such a des-
ignation shall be made by written notice to
the covered employee.

(d) If an employing office is designated a
primary employing offlce pursuant to para-
graph (c) of this section, only that employ-
ing office is responsible for giving required
notices to the covered employee, providing
FMLA leave, and maintenance of health ben-
efits. Job restoration is the primary respon-
sibility of the primary employing office, and
the secondary employing office(s) may, sub-
ject to the limitations in §825.216, be respon-
sible for accepting the employee returning
from FMLA leave.

(e) If employing offices employ an em-
ployee jointly, but fail to designate a pri-
mary employing office pursuant to para-
graph (¢) of this section, then all of these
employing offices shall be jointly and sever-
ally liable for giving required notices to the
employee, for providing FMLA leave, for as-
suring that health benefits are maintained,
and for job restoration. The employee may
give notice of need for FMLA leave, as de-
scribed in §§ 825.302 and 825.303, to whichever
of these employing offices the employee
chooses. If the employee makes a written re-
quest for restoration to one of these employ-
ing offices, that employing office shall be
primarily responsible for job restoration, and
the other employing office(s) may, subject to
the limitations in §825.216, be responsible for
accepting the employee returning from
FMLA leave.

§825.107 [Reserved]

§825.108 [Reserved]

§825.109 [Reserved]

§825.110 Which employees are “‘eligible’ to take
FMLA leave under these regulations?

(a) An ‘“‘eligible employee’ under these
regulations means a covered employee who
has been employed in any employing office
for 12 months and for at least 1,250 hours of
employment during the previous 12 months.

(b) The 12 months an employee must have
been employed by any employing office need
not be consecutive months. If an employee

CONGRESSIONAL RECORD—SENATE

worked for two or more employing offices se-
quentially, the time worked will be aggre-
gated to determine whether it equals 12
months. If an employee is maintained on the
payroll for any part of a week, including any
periods of paid or unpaid leave (sick, vaca-
tion) during which other benefits or com-
pensation are provided by the employer (e.g.,
workers’ compensation, group health plan
benefits, etc.), the week counts as a week of
employment. For purposes of determining
whether intermittent/occasional/casual em-
ployment qualifies as “‘at least 12 months,”
52 weeks 1s deemed to be equal to 12 months.

(¢) If an employee was employed by two or
more employing offices, either sequentially
or concurrently, the hours of service will be
aggregated to determine whether the mini-
mum of 1,250 hours has been reached. Wheth-
er an employee has worked the minimum
1,250 hours of service is determined according
to the principles established under the Fair
Labor Standards Act (FLSA) , as applied by
section 203 of the CAA (2 U.S.C. 1313), for de-
termining compensable hours of work. The
determining factor is the number of hours an
employee has worked for one or more em-
ploying offices. The determination is not
limited by methods of record-keeping, or by
compensation agreements that do not accu-
rately reflect all of the hours an employee
has worked for or been in service to the em-
ploying office. Any accurate accounting of
actual hours worked may be used. For this
purpose, full-time teachers (see §825.800 for
definition) of an elementary or secondary
school system, or institution of higher edu-
cation, or other educational establishment
or institution are deemed to meet the 1,250
hour test. An employing office must be able
to clearly demonstrate that such an em-
ployee did not work 1,250 hours during the
previous 12 months in order to claim that
the employee is not “eligible” for FMLA
leave.

(d) The determinations of whether an em-
ployee has worked for any employing office
for at least 1,250 hours in the previous 12
months and has been employed by any em-
ploying office for a total of at least 12
months must be made as of the date leave
commences. The “previous 12 months”
means the 12 months immediately preceding
the commencement of the leave. If an em-
ployee notifies the employing office of need
for FMLA leave before the employee meets
these eligibility criteria, the employing of-
fice must either confirm the employee’s eli-
gibility based upon a projection that the em-
ployee will be eligible on the date leave
would commence or must advise the em-
ployee when the eligibility requirement is
met. If the employing office confirms eligi-
bility at the time the notice for leave is re-
ceived, the employing office may not subse-
quently challenge the employee's eligibility.
In the latter case, if the employing office
does not advise the employee whether the
employee is eligible as soon as practicable
(i.e., two business days absent extenuating
circumstances) after the date employee eligi-
bility is determined, the employee will have
satisfied the notice requirements and the no-
tice of leave is considered current and out-
standing until the employing office does ad-
vise. If the employing office fails to advise
the employee whether the employee is eligi-
ble prior to the date the requested leave is to
commence, the employee will be deemed eli-
gible. The employing office may not, then,
deny the leave. Where the employee does not
give notice of the need for leave more than
two business days prior to commencing
leave, the employee will be deemed to be eli-
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gible if the employing office fails to advise

the employee that the employee is not eligi-

ble within two business days of receiving the
employee's notice.

(e) The period prior to the effective date of
the application of FMLA rights and protec-
tions under the CAA must be considered in
determining employee's eligibility.

(f) [Reserved]

§825.111 [Reserved]

§825.112 Under what kinds of circumstances are
employing offices reguired to grant family or
medical leave?

(a) Employing offices are required to grant
leave to eligible employees:

(1) For birth of a son or danghter, and to
care for the newborn child;

(2) For placement with the employee of a
son or daughter for adoption or foster care;

(3) To care for the employee’s spouse, son,
daughter, or parent with a serious health
condition; and

(4) Because of a serious health condition
that makes the employee unable to perform
the functions of the employee’s job.

(b) The right to take leave under FMLA as
made applicable by the CAA applies equally
to male and female employees. A father, as
well as a mother, can take family leave for
the birth, placement for adoption or foster
care of a child.

(c) Circumstances may require that FMLA
leave begin before the actual date of birth of
a child. An expectant mother may take
FMLA leave pursuant to paragraph (a)4) of
this section before the birth of the child for
prenatal care or if her condition makes her
unable to work.

(d) Employing offices are required to grant
FMLA leave pursuant to paragraph (a)2) of
this section before the actual placement or
adoption of a child if an absence from work
is required for the placement for adoption or
foster care to proceed. For example, the em-
ployee may be required to attend counseling
sessions, appear in court, consult with his or
her attorney or the doctor(s) representing
the birth parent, or submit to a physical ex-
amination. The source of an adopted child
(e.g., whether from a licensed placement
agency or otherwise) is not a factor in deter-
mining eligibility for leave for this purpose.

(e) Foster care is 24-hour care for children
in substitution for, and away from, their par-
ents or guardian. Such placement is made by
or with the agreement of the State as a re-
sult of a voluntary agreement between the
parent or guardian that the child be removed
from the home, or pursuant to a judicial de-
termination of the necessity for foster care,
and involves agreement between the State
and foster family that the foster family will
take care of the child. Although foster care
may be with relatives of the child, State ac-
tion is involved in the removal of the child
from parental custody.

(f) In situations where the employer/em-
ployee relationship has been interrupted,
such as an employee who has been on layoff,
the employee must be recalled or otherwise
be re-employed before being eligible for
FMLA leave. Under such circumstances, an
eligible employee is immediately entitled to
further FMLA leave for a qualifying reason.

(g) FMLA leave is avallable for treatment
for substance abuse provided the conditions
of §825.114 are met. However, treatment for
substance abuse does not prevent an employ-
ing office from taking employment action
against an employee. The employing office
may not take action against the employee
because the employee has exercised his or
her right to take FMLA leave for treatment.
However, if the employing office has an es-
tablished policy, applied in a non-discrimina-
tory manner that has been communicated to
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all employees, that provides under certain
circumstances an employee may be termi-
nated for substance abuse, pursuant to that
policy the employee may be terminated
whether or not the employee is presently
taking FMLA leave. An employee may also
take FMLA leave to care for an immediate
family member who is receiving treatment
for substance abuse. The employing office
may not take action against an employee
who is providing care for an immediate fam-
ily member receiving treatment for sub-
stance abuse.

§825.113 What do “‘spouse,” “‘parent,' and “‘son
or daughter' mean for purposes of an em-
ployee qualifying to take FMLA leave?

(a) Spouse means a husband or wife as de-
fined or recognized under State law for pur-
poses of marriage in the State where the em-
ployee resides, including common law mar-
riage in States where it is recognized.

(b) Parent means a biological parent or an
individual who stands or stood in loco
parentis to an employee when the employee
was a son or daughter as defined in (c) below.
This term does not include parents ‘““in law™.

(¢) Son or daughter means a biological,
adopted, or foster child, a stepchild, a legal
ward, or a child of a person standing in loco
parentis, who is either under age 18, or age 18
or older and “incapable of self-care because
of a mental or physical disability."”

(1) “Incapable of self-care” means that the
individual requires active assistance or su-
pervision to provide daily self-care in three
or more of the “activities of daily living"
(ADLs) or “instrumental activities of dally
living" (IADLs). Activities of daily living in-
clude adaptive activities such as caring ap-
propriately for one's grooming and hygiene,
bathing, dressing and eating. Instrumental
activities of daily living include cooking,
cleaning, shopping, taking public transpor-
tation, paying bills, maintaining a residence,
using telephones and directories, using a
post office, ete.

(2) ““Physical or mental disability"” means
a physical or mental impairment that sub-
stantially limits one or more of the major
life activities of an individual. See the Amer-
icans with Disabilities Act (ADA), as made
applicable by section 201(a)3) of the CAA (2
U.S.C. 1311(aX3)).

(3) Persons who are “in loco parentis’ in-
clude those with day-to-day responsibilities
to care for and financially support a child or,
in the case of an employee, who had such re-
sponsibility for the employee when the em-
ployee was a child. A biological or legal rela-
tionship is not necessary.

(d) For purposes of confirmation of family
relationship, the employing office may re-
quire the employee giving notice of the need
for leave to provide reasonable documenta-
tion or statement of family relationship.
This documentation may take the form of a
simple statement from the employee, or a
child’'s birth certificate, a court document,
etc. The employing office is entitled to exam-
ine documentation such as a birth certifi-
cate, etc., but the employee is entitled to the
return of the official document submitted for
this purpose.

§825.114 What is a “serious health condition™
entitling an employee to FMLA leave?

(a) For purposes of FMLA, ‘‘serious health
condition” entitling an employee to FMLA
leave means an illness, injury, impairment,
or physical or mental condition that in-
volves:

(1) Inpatient care (i.e., an overnight stay) in
a hospital, hospice, or residential medical
care facility, including any period of incapac-
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ity (for purposes of this section, defined to
mean inability to work, attend school or per-
form other regular daily activities due to the
serious health condition, treatment therefor,
or recovery therefrom), or any subsequent
treatment in connection with such inpatient
care; or

(2) Continuing treatment by a health care
provider. A serious health condition involv-
ing continuing treatment by a health care
provider includes any one or more of the fol-
lowing:

(1) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health
condition, treatment therefor, or recovery
therefrom) of more than three consecutive
calendar days, and any subsequent treat-
ment or period of incapacity relating to the
same condition, that also involves:

(A) Treatment two or more times by a
health care provider, by a nurse or physi-
clan’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or

(B) Treatment by a health care provider on
at least one occasion which results in a regi-
men of continuing treatment under the su-
pervision of the health care provider.

(11) Any period of incapacity due to preg-
nancy, or for prenatal care.

(1i1) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(A) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician's assistant under direct super-
vision of a health care provider;

(B) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(C) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma,
diabetes, epilepsy, etc.).

(iv) A period of incapacity which is perma-
nent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be recelving active treatment by, a health
care provider. Examples include Alzheimer’s,
a severe stroke, or the terminal stages of a
disease.

(v) Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

(b) Treatment for purposes of paragraph (a)
of this section includes (but is not limited
to) examinations to determine if a serious
health condition exists and evaluations of
the condition. Treatment does not include
routine physical examinations, eye examina-
tions, or dental examinations. Under para-
graph (a)2)(i)B), a regimen of continuing
treatment includes, for example, a course of
prescription medication (e.g., an antibiotic)
or therapy requiring special equipment to re-
solve or alleviate the health condition (e.g.,
oxygen). A regimen of continuing treatment
that includes the taking of over-the-counter
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medications such as aspirin, antihistamines,
or salves; or bed-rest, drinking fluids, exer-
cise, and other similar activities that can be
initiated without a visit to a health care pro-
vider, is not, by itself, sufficient to con-
stitute a regimen of continuing treatment
for purposes of FMLA leave.

(c) Conditions for which cosmetic treat-
ments are administered (such as most treat-
ments for acne or plastic surgery) are not
“serious health conditions unless inpatient
hospital care is required or unless complica-
tions develop. Ordinarily, unless complica-
tions arise, the common cold, the flu, ear
aches, upset stomach, minor ulcers, head-
aches other than migraine, routine dental or
orthodontia problems, periodontal disease,
etc., are examples of conditions that do not
meet the definition of a serious health condi-
tion and do not qualify for FMLA leave. Re-
storative dental or plastic surgery after an
injury or removal of cancerous growths are
serious health conditions provided all the
other conditions of this regulation are met.
Mental illness resulting from stress or aller-
gles may be serious health conditions, but
only if all the conditions of this section are
met.

(d) Substance abuse may be a serious
health condition if the conditions of this sec-
tion are met. However, FMLA leave may
only be taken for treatment for substance
abuse by a health care provider or by a pro-
vider of health care services on referral by a
health care provider. On the other hand, ab-
sence because of the employee’s use of the
substance, rather than for treatment, does
not qualify for FMLA leave.

(e) Absences attributable to incapacity
under paragraphs (a)(2)(1i) or (iii) qualify for
FMLA leave even though the employee or
the immediate family member does not re-
ceive treatment from a health care provider
during the absence, and even if the absence
dqges not last more than three days. For ex-
ample, an employee with asthma may be un-
able to report for work due to the onset of an
asthma attack or because the employee’s
health care provider has advised the em-
ployee to stay home when the pollen count
exceeds a certain level. An employee who is
pregnant may be unable to report to work
because of severe morning sickness.

§825.115 What does it mean that ‘‘the employee
is unable to perform the functions of the po-
sition of the employee’?

An employee is ‘‘unable to perform the
functions of the position’ where the health
care provider finds that the employee is un-
able to work at all or is unable to perform
any one of the essential functions of the em-
ployee’s position within the meaning of the
Americans with Disabilities Act (ADA), as
made applicable by section 201(a)3) of the
CAA (2 U.S.C. 1311(a)(3)). An employee who
must be absent from work to receive medical
treatment for a serious health condition is
considered to be unable to perform the essen-
tial functions of the position during the ab-
sence for treatment. An employing office has
the option, in requiring certification from a
health care provider, to provide a statement
of the essential functions of the employee’s
position for the health care provider to re-
view. For purposes of FMLA, the essential
functions of the employee's position are to
be determined with reference to the position
the employee held at the time notice is given
or leave commenced, whichever is earlier.
§825.116 What does it mean that an employee is

“needed to care for” a family member?

{a) The medical certification provision
that an employee is “‘needed to care for” a
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family member encompasses both physical
and psychological care. It includes situations
where, for example, because of a serious
health condition, the family member is un-
able to care for his or her own basic medical,
hygienic, or nutritional needs or safety, or is
unable to transport himself or herself to the
doctor, etc. The term also includes providing
psychological comfort and reassurance
which would be beneficial to a child, spouse
or parent with a serious health condition
who is receiving inpatient or home care.

(b) The term also includes situations where
the employee may be needed to fill in for
others who are caring for the family mem-
ber, or to make arrangements for changes in
care, such as transfer to a nursing home.

(c) An employee’s intermittent leave or a
reduced leave schedule necessary to care for
a family member includes not only a situa-
tion where the family member's condition
itself is intermittent, but also where the em-
ployee is only needed intermittently ‘‘such
as where other care is normally available, or
care responsibilities are shared with another
member of the family or a third party.
§825.117 For an employee seeking intermittent

FMLA leave or leave on a reduced leave
schedule, what is meant by ‘‘the medical ne-
cessity for" such leave?

For intermittent leave or leave on a re-
duced leave schedule, there must be a medi-
cal need for leave (as distinguished from vol-
untary treatments and procedures) and it
must be that such medical need can be best
accommodated through an intermittent or
reduced leave schedule. The treatment regi-
men and other information described in the
certification of a serlous health condition
(see §825.306) meets the requirement for cer-
tification of the medical necessity of inter-
mittent leave or leave on a reduced leave
schedule. Employees needing intermittent
FMLA leave or leave on a reduced leave
schedule must attempt to schedule their
leave so as not to disrupt the employing of-
fice's operations. In addition, an employing
office may assign an employee to an alter-
native position with equivalent pay and ben-
efits that better accommeodates the employ-
ee's Intermittent or reduced leave schedule.
§825.118 What is a “health care provider™'?

(a)(1) The term ‘“health care provider”
means:

(1) A doctor of medicine or osteopathy who
is authorized to practice medicine or surgery
(as appropriate) by the State in which the
doctor practices; or

(1i) Any other person determined by the Of-
fice of Compliance to be capable of providing
health care services.

(2) In making a determination referred to
in subparagraph (1)(ii), and absent good
cause shown to do otherwise, the Office of
Compliance will follow any determination
made by the Secretary of Labor (under sec-
tion 101(6XB) of the FMLA, 29 TU.S.C.
2611(6)(B)) that a person is capable of provid-
ing health care services, provided the Sec-
retary’s determination was not made at the
request of a person who was then a covered
employee.

(b) Others ‘‘capable of providing health
care services™ include only:

(1) Podiatrists, dentists, clinical psycholo-
gists, optometrists, and chiropractors (lim-
ited to treatment consisting of manual ma-
nipulation of the spine to correct a sub-
luxation as demonstrated by X-ray to exist)
authorized to practice in the State and per-
forming within the scope of their practice as
defined under State law,

(2) Nurse practitioners, nurse-midwives
and clinical social workers who are author-
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ized to practice under State law and who are

performing within the scope of their practice

as defined under State law,;

(3) Christian Science practitioners listed
with the First Church of Christ, Scientist in
Boston, Massachusetts. Where an employee
or family member is receiving treatment
from a Christian Science practitioner, an
employee may not object to any requirement
from an employing office that the employee
or family member submit to examination
(though not treatment) to obtaln a second or
third certification from a health care pro-
vider other than a Christian Science practi-
tioner except as otherwise provided under
applicable State or local law or collective
bargaining agreement.

(4) Any health care provider from whom an
employing office or the employing office’s
group health plan’s benefits manager will ac-
cept certification of the existence of a seri-
ous health condition to substantiate a claim
for benefits; and

(5) A health care provider listed above who
practices in a country other than the United
States, who is authorized to practice in ac-
cordance with the law of that country, and
who is performing within the scope of his or
her practice as defined under such law.

(c) The phrase ‘“‘authorized to practice in
the State’’ as used in this section means that
the provider must be authorized to diagnose
and treat physical or mental health condi-
tions without supervision by a doctor or
other health care provider.

Subpart B—What Leave Is an Employee En-
titled To Take Under the Family and Medi-
cal Leave Act, as Made Applicable by the
Congressional Accountability Act?

§825.200 How much leave may an employee

take?

(a) An eligible employee's FMLA leave en-
titlement is limited to a total of 12 work-
weeks of leave during any 12-month period
for any one, or more, of the following rea-
sons:

(1) The birth of the employee’s son or
daughter, and to care for the newborn child;

(2) The placement with the employee of a
son or daughter for adoption or foster care,
and to care for the newly placed child;

(3) To care for the employee’s spouse, son,
daughter, or parent with a serious health
condition; and,

(4) Because of a serious health condition
that makes the employee unable to perform
one or more of the essential functions of his
or her job.

(b) An employing office is permitted to
choose any one of the following methods for
determining the “‘12-month period’ in which
the 12 weeks of leave entitlement ocecurs:

(1) The calendar year;

(2) Any fixed 12-month “leave year,” such
as a fiscal year or a year starting on an em-
ployee’s “‘anniversary” date;

(3) The 12-month period measured forward
from the date any employee's first FMLA
leave begins; or

(4) A “rolling" 12-month period measured
backward from the date an employee uses
any FMLA leave (except that such measure
may not extend back before the date on
which the application of FMLA rights and
protections first becomes effective for the
employing office; see §825.102).

(c) Under methods in paragraphs (b)(1) and
(b)(2) of this section an employee would be
entitled to up to 12 weeks of FMLA leave at
any time in the fixed 12-month period se-
lected. An employee could, therefore, take 12
weeks of leave at the end of the year and 12
weeks at the beginning of the following year.
Under the method in paragraph (b)(3) of this
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section, an employee would be entitled to 12
weeks of leave during the year beginning on
the first date FMLA leave is taken; the next
12-month period would begin the first time
FMLA leave is taken after completion of any
previous 12-month period. Under the method
in paragraph (b)(4) of this section, the “roll-
ing" 12-month period, each time an employee
takes FMLA leave the remaining leave enti-
tlement would be any balance of the 12
weeks which has not been used during the
immediately preceding 12 months. For exam-
ple, if an employee has taken eight weeks of
leave during the past 12 months, an addi-
tional four weeks of leave could be taken. If
an employee used four weeks beginning Feb-
ruary 1, 1997, four weeks beginning June 1,
1997, and four weeks beginning December 1,
1997, the employee would not be entitled to
any additional leave until February 1, 1998.
However, beginning on February 1, 1998, the
employee would be entitled to four weeks of
leave, on June 1 the employee would be enti-
tled to an additional four weeks, etc.

(d)(1) Employing offices will be allowed to
choose any one of the alternatives in para-
graph (b) of this section provided the alter-
native chosen is applied consistently and
uniformly to all employees. An employing
office wishing to change to another alter-
native is required to give at least 60 days no-
tice to all employees, and the transition
must take place in such a way that the em-
ployees retain the full benefit of 12 weeks of
leave under whichever method affords the
greatest benefit to the employee. Under no
circumstances may a new method be imple-
mented in order to avoid the CAA’'s FMLA
leave requirements.

(2) [Reserved]

(e) If an employing office fails to select one
of the options in paragraph (b) of this section
for measuring the 12-month period, the op-
tion that provides the most beneficial out-
come for the employee will be used. The em-
ploying office may subsequently select an
option only by providing the 60-day notice to
all employees of the option the employing
office intends to implement. During the run-
ning of the 60-day period any other employee
who needs FMLA leave may use the option
providing the most beneficial outcome to
that employee. At the conclusion of the 60-
day period the employing office may imple-
ment the selected option.

(f) For purposes of determining the amount
of leave used by an employee, the fact that
a holiday may occur within the week taken
as FMLA leave has no effect; the week is
counted as a week of FMLA leave. However,
if for some reason the employing office's ac-
tivity has temporarily ceased and employees
generally are not expected to report for work
for one or more weeks (e.g., & school closing
two weeks for the Christmas/New Year holi-
day or the summer vacation or an employing
office closing the office for repairs), the days
the employing office’s activities have ceased
do not count against the employee's FMLA
leave entitlement. Methods for determining
an employee’s 12-week leave entitlement are
also described in §825.205.

(g)1) If employing offices jointly employ
an employee, and if they designate a primary
employer pursuant to §825.106(c), the pri-
mary employer may choose any one of the
alternatives in paragraph (b) of this section
for measuring the 12-month period, provided
that the alternative chosen is applied con-
sistently and uniformly to all employees of
the primary employer including the jointly
employed employee.

(2) If employing offices fail to designated a
primary employer pursuant to §825.108(c), an
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employee jointly employed by the employing

offices may, by so notifying one of the em-

ploying offices, select that employing office
to be the primary employer of the employee
for purposes of the application of paragraphs

(d) and (e) of this section.

§825.201 If leave is taken for the birth of a
child, or for placement of a child for adop-
tion or foster care, when must the leave be
concluded?

An employee's entitlement to leave for a
birth or placement for adoption or foster
care expires at the end of the 12-month pe-
riod beginning on the date of the birth or
placement, unless the employing office per-
mits leave to be taken for a longer period.
Any such FMLA leave must be concluded
within this one-year period.

§825.202 How much leave may a husband and
wife take if they are employed by the same
employing office?

(a) A husband and wife who are eligible for
FMLA leave and are employed by the same
employing office may be limited to a com-
bined total of 12 weeks of leave during any
12-month period if the leave is taken:

(1) for birth of the employee's son or
daughter or to care for the child after birth;

(2) for placement of a son or daughter with
the employee for adoption or foster care, or
to care for the child after placement; or

(3) to care for the employee’s parent with
a serious health condition.

(b) This limitation on the total weeks of
leave applies to leave taken for the reasons
specified in paragraph (a) of this section as
long as a husband and wife are employed by
the “same employing office.” It would apply,
for example, even though the spouses are em-
ployed at two different work sites of an em-
ploying office. On the other hand, if one
spouse is ineligible for FMLA leave, the
other spouse would be entitled to a full 12
weeks of FMLA leave.

(c) Where the husband and wife both use a
portion of the total 12-week FMLA leave en-
titlement for one of the purposes in para-
graph (a) of this section, the husband and
wife would each be entitled to the difference
between the amount he or she has taken in-
dividually and 12 weeks for FMLA leave for
a purpose other than those contained in
paragraph (a) of this section. For example, if
each spouse took 6 weeks of leave to care for
a healthy, newborn child, each could use an
additional 6 weeks due to his or her own seri-
ous health condition or to care for a child
with a serious health condition.

§6825.203 Does FMLA leave have to be taken all
at once, or can it be taken in parts?

(a) FMLA leave may be taken “intermit-
tently or on a reduced leave schedule” under
certain circumstances. Intermittent leave is
FMLA leave taken in separate blocks of time
due to a single qualifying reason. A reduced
leave schedule is a leave schedule that re-
duces an employee’s usual number of work-
ing hours per work week, or hours per work-
day. A reduced leave schedule is a change in
the employee's schedule for a period of time,
normally from full-time to part-time.

(b) When leave is taken after the birth or
placement of a child for adoption or foster
care, an employee may take leave intermit-
tently or on a reduced leave schedule only if
the employing office agrees. Such a schedule
reduction might occur, for example, where
an employee, with the employing office's
agreement, works part-time after the birth
of a child, or takes leave in several seg-
ments. The employing office’s agreement is
not required, however, for leave during
which the mother has a serious health condi-
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tion in connection with the birth of her child

or if the newborn child has a serious health

condition.

(c) Leave may be taken intermittently or
on a reduced leave schedule when medically
necessary for planned and/or unanticipated
medical treatment of a related serious
health condition by or under the supervision
of a health care provider, or for recovery
from treatment or recovery from a serious
health condition. It may also be taken to
provide care or psychological comfort to an
immediate family member with a serious
health condition.

(1) Intermittent leave may be taken for a
serious health condition which requires
treatment by a health care provider periodi-
cally, rather than for one continuous period
of time, and may include leave of periods
from an hour or more to several weeks. Ex-
amples of intermittent leave would include
leave taken on an occasional basis for medi-
cal appointments, or leave taken several
days at a time spread over a period of six
months, such as for chemotherapy. A preg-
nant employee may take leave intermit-
tently for prenatal examinations or for her
own condition, such as for periods of severe
morning sickness. An example of an em-
ployee taking leave on a reduced leave
schedule is an employee who is recovering
from a serious health condition and is nmot
strong enough to work a full-time schedule.

(2) Intermittent or reduced schedule leave
may be taken for absences where the em-
ployee or family member is incapacitated or
unable to perform the essential functions of
the position because of a chronic serious
health condition even if he or she does not
receive treatment by a health care provider.

(d) There is no 1imit on the size of an incre-
ment of leave when an employee takes inter-
mittent leave or leave on a reduced leave
schedule. However, an employing office may
limit leave increments to the shortest period
of time that the employing office’s payroll
system uses to account for absences or use of
leave, provided it is one hour or less. For ex-
ample, an employee might take two hours off
for a medical appointment, or might work a
reduced day of four hours over a period of
several weeks while recuperating from an ill-
ness. An employee may not be required to
take more FMLA leave than necessary to ad-
dress the circumstance that precipitated the
need for the leave, except as provided in
§§825.601 and 825.602.

§825.204 May an employing office transfer an
employee to an ‘‘alternative position’ in
order to accommodate intermittent leave or
a reduced leave schedule?

(a) If an employee needs intermittent leave
or leave on a reduced leave schedule that is
foreseeable based on planned medical treat-
ment for the employee or a family member,
including during a period of recovery from a
serious health condition, or if the employing
office agrees to permit intermittent or re-
duced schedule leave for the birth of a child
or for placement of a child for adoption or
foster care, the employing office may require
the employee to transfer temporarily, during
the period the intermittent or reduced leave
schedule is required, to an available alter-
native position for which the employee is
qualified and which better accommodates re-
curring periods of leave than does the em-
ployee's regular position. See §825.601 for
special rules applicable to instructional em-
ployees of schools.

(b) Transfer to an alternative position may
require compliance with any applicable col-
lective bargalning agreement and any appli-
cable law (such as the Americans with Dis-
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abilities Act, as made applicable by the

CAA). Transfer to an alternative position

may include altering an existing job to bet-

ter accommodate the employee’'s need for
intermittent or reduced leave.

(¢) The alternative position must have
equivalent pay and benefits. An alternative
position for these purposes does not have to
have equivalent duties. The employing office
may increase the pay and benefits of an ex-
isting alternative position, so as to make
them equivalent to the pay and benefits of
the employee’s regular job. The employing
office may also transfer the employee to a
part-time job with the same hourly rate of
pay and benefits, provided the employee is
not required to take more leave than is
medically necessary. For example, an em-
ployee desiring to take leave in increments
of four hours per day could be transferred to
a half-time job, or could remain in the em-
ployee’s same job on a part-time schedule,
paying the same hourly rate as the employ-
ee’s previous job and enjoying the same ben-
efits. The employing office may not elimi-
nate benefits which otherwise would not be
provided to part-time employees; however,
an employing office may proportionately re-
duce benefits such as vacation leave where
an employing office’s normal practice 1s to
base such benefits on the number of hours
worked.

(d) An employing office may not transfer
the employee to an alternative position in
order to discourage the employee from tak-
ing leave or otherwise work a hardship on
the employee. For example, a white collar
employee may not be assigned to perform la-
borer's work; an employee working the day
shift may not be reassigned to the graveyard
shift; an employee working in the head-
quarters facility may not be reassigned to a
branch a significant distance away from the
employee’s normal job location. Any such at-
tempt on the part of the employing office to
make such a transfer will be held to be con-
trary to the prohibited-acts provisions of the
FMLA, as made applicable by the CAA,

(e) When an employee who is taking leave
intermittently or on a reduced leave sched-
ule and has been transferred to an alter-
native position no longer needs to continue
on leave and is able to return to full-time
work, the employee must be placed in the
same or equivalent job as the job he/she left
when the leave commenced. An employee
may not be required to take more leave than
necessary to address the circumstance that
precipitated the need for leave.

§825.205 How does one determine the amount of
leave used where an employee takes leave
fntimittenﬂy or on a reduced leave sched-
ule?

(a) If an employee takes leave on an inter-
mittent or reduced leave schedule, only the
amount of leave actually taken may be
counted toward the 12 weeks of leave to
which an employee s entitled. For example,
if an employee who normally works five days
a week takes off one day, the employee
would use 1/5 of a week of FMLA leave. Simi-
larly, if a full-time employee who normally
works 8-hour days works 4-hour days under a
reduced leave schedule, the employee would
use ¥% week of FMLA leave each week.

(b) Where an employee normally works a
part-time schedule or wariable hours, the
amount of leave to which an employee is en-
titled is determined on a pro rata or propor-
tional basis by comparing the new schedule
with the employee’'s normal schedule. For
example, if an employee who normally works
30 hours per week works only 20 hours a
week under a reduced leave schedule, the
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employee’s ten hours of leave would con-

stitute one-third of a week of FMLA leave

for each week the employee works the re-
duced leave schedule.

(c) If an employing office has made a per-
manent or long-term change in the employ-
ee's schedule (for reasons other than FMLA,
and prior to the notice of need for FMLA
leave), the hours worked under the new
schedule are to be used for making this cal-
culation.

(d) If an employee’s schedule varies from
week to week, a weekly average of the hours
worked over the 12 weeks prior to the begin-
ning of the leave period would be used for
calculating the employee’s normal work-
week.

§4825.206 May an employing office deduct hourly
amounts from an employee's salary, when
providing unpaid leave under FMLA, as
made applicable by the CAA, without affect-
ing the employee’s qualification for exemp-
tion as an erecutive, administrative, or pro-
fessional employee, or when utilizing the
fluctuating workweek method for payment
of overtime, under the Fair Labor Standards
Act?

(a) Leave taken under FMLA, as made ap-
plicable by the CAA, may be unpaid. If an
employee is otherwise exempt from mini-
mum wage and overtime requirements of the
Falr Labor Standards Act (FLSA), as made
applicable by the CAA, as a salaried execu-
tive, administrative, or professional em-
ployee (under regulations issued by the
Board, at part 541), providing unpaid FMLA-
qualifying leave to such an employee will
not cause the employee to lose the FLSA ex-
emption. This means that under regulations
currently in effect, where an employee meets
the specified duties test, is paid on a salary
basls, and is pald a salary of at least the
amount specified in the regulations, the em-
ploying office may make deductions from
the employee’s salary for any hours taken as
intermittent or reduced FMLA leave within
a workweek, without affecting the exempt
status of the employee. The fact that an em-
ploying office provides FMLA leave, whether
pald or unpaid, or maintains any records re-
garding FMLA leave, will not be relevant to
the determination whether an employee is
exempt within the meaning of the Board’s
regulations at part 541.

(b) For an employee paid in accordance
with a fluctuating workweek method of pay-
ment for overtime, where permitted by sec-
tion 203 of the CAA (2 U.S.C. 1313), the em-
ploying office, during the period in which
intermittent or reduced schedule FMLA
leave is scheduled to be taken, may com-
pensate an employee on an hourly basis and
pay only for the hours the employee works,
including time and one-half the employee's
regular rate for overtime hours. The change
to payment on an hourly basis would include
the entire period during which the employee
is taking intermittent leave, including
weeks in which no leave is taken. The hourly
rate shall be determined by dividing the em-
ployee's weekly salary by the employee's
normal or average schedule of hours worked
during weeks in which FMLA leave is not
being taken. If an employing office chooses
to follow this exception from the fluctuating
workweek method of payment, the employ-
ing office must do so uniformly, with respect
to all employees paild on a fluctuating work-
week basis for whom FMLA leave is taken on
an intermittent or reduced leave schedule
basis. If an employing office does not elect to
convert the employee's compensation to
hourly pay, no deduction may be taken for
FMLA leave absences. Once the need for
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intermittent or reduced scheduled leave is
over, the employee may be restored to pay-
ment on a fluctuating work week basis.

(c) This special exception to the ‘‘salary
basis™ requirements of the FLSA exemption
or fluctuating workweek payment require-
ments applies only to employees of employ-
ing offices who are eligible for FMLA leave,
and to leave which qualifies as (one of the
four types of) FMLA leave. Hourly or other
deductions which are not in accordance with
the Board's regulations at part 541 or with a
permissible fluctuating workweek method of
payment for overtime may not be taken, for
example, where the employee has not worked
long enough to be eligible for FMLA leave
without potentially affecting the employee’s
eligibility for exemption. Nor may deduc-
tions which are not permitted by the Board's
regulations at part 541 or by a permissible
fluctuating workweek method of payment
for overtime be taken from such an employ-
ee’s salary for any leave which does not qual-
ify as FMLA leave, for example, deductions
from an employee’s pay for leave required
under an employing office’s policy or prac-
tice for a reason which does not qualify as
FMLA leave, e.g., leave to care for a grand-
parent or for a medical condition which does
not qualify as a serious health condition; or
for leave which is more generous than pro-
vided by FMLA as made applicable by the
CAA, such as leave in excess of 12 weeks in
a year. The employing office may comply
with the employing office’s own policy/prac-
tice under these circumstances and maintain
the employee's eligibility for exemption or
for the fluctuating workweek method of pay
by not taking hourly deductions from the
employee’s pay, in accordance with FLSA re-
quirements, or may take such deductions,
treating the employee as an ‘‘hourly”™ em-
ployee and pay overtime premium pay for
hours worked over 40 in a workweek.

§825.207 Is FMLA leave paid or unpaid?

(a) Generally, FMLA leave is unpaid. How-
ever, under the circumstances described in
this section, FMLA, as made applicable by
the CAA, permits an eligible employee to
choose to substitute paid leave for FMLA
leave. If an employee does not choose to sub-
stitute accrued paid leave, the employing of-
fice may require the employee to substitute
accrued paid leave for FMLA leave.

(b) Where an employee has earned or ac-
crued paid vacation, personal or family
leave, that pald leave may be substituted for
all or part of any (otherwise) unpaid FMLA
leave relating to birth, placement of a child
for adoption or foster care, or care for a
spouse, child or parent who has a serious
health condition. The term “family leave” as
used in FMLA refers to paid leave provided
by the employing office covering the particu-
lar circumstances for which the employee
seeks leave for either the birth of a child and
to care for such child, placement of a child
for adoption or foster care, or care for a
spouse, child or parent with a serious health
condition. For example, if the employing of-
fice’s leave plan allows use of family leave to
care for a child but not for a parent, the em-
ploying office is not required to allow ac-
crued family leave to be substituted for
FMLA leave used to care for a parent.

(¢) Substitution of paid accrued vacation,
personal, or medical/sick leave may be made
for any (otherwise) unpaid FMLA leave need-
ed to care for a family member or the em-
ployee’s own serious health condition. Sub-
stitution of paid sick/medical leave may be
elected to the extent the circumstances meet
the employing office’s usual requirements
for the use of sick/medical leave. An employ-
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ing office is not required to allow substi-
tution of paid sick or medical leave for un-
paid FMLA leave “in any situation” where
the employing office’s uniform policy would
not normally allow such paid leave. An em-
ployee, therefore, has a right to substitute
paid medical/sick leave to care for a seri-
ously i1l family member only if the employ-
ing office’s leave plan allows paid leave to be
used for that purpose. Similarly, an em-
ployee does not have a right to substitute
paid medicalsick leave for a serious health
condition which is not covered by the em-
ploying office's leave plan.

(d)(1) Disability leave for the birth of a
child would be considered FMLA leave for a
serious health condition and counted in the
12 weeks of leave permitted under FMLA as
made applicable by the CAA. Because the
leave pursuant to a temporary disability
benefit plan is not unpaid, the provision for
substitution of paid leave is inapplicable.
However, the employing office may des-
ignate the leave as FMLA leave and count
the leave as running concurrently for pur-
poses of both the benefit plan and the FMLA
leave entitlement. If the requirements to
qualify for payments pursuant to the em-
ploying office’s temporary disability plan
are more stringent than those of FMLA as
made applicable by the CAA, the employee
must meet the more stringent requirements
of the plan, or may choose not to meet the
requirements of the plan and instead receive
no payments from the plan and use unpaid
FMLA leave or substitute available accrued
pald leave.

(2) The FMLA as made applicable by the
CAA provides that a serious health condition
may result from injury to the employee ‘“‘on
or off’' the job. If the employing office des-
ignates the leave as FMLA leave in accord-
ance with §825.208, the employee’s FMLA 12-
week leave entitlement may run concur-
rently with a workers’ compensation absence
when the injury is one that meets the cri-
teria for a serious health condition. As the
workers' compensation absence is not unpaid
leave, the provision for substitution of the
employee’'s accrued pald leave is not applica-
ble. However, if the health care provider
treating the employee for the workers' com-
pensation injury certifies the employee is
able to return to a “light duty job" but is
unable to return to the same or equivalent
job, the employee may decline the employing
office’s offer of a ‘‘light duty job". As a re-
sult the employee may lose workers’ com-
pensation payments, but is entitled to re-
main on unpaild FMLA leave until the 12-
week entitlement Is exhausted. As of the
date workers' compensation benefits cease,
the substitution provision becomes applica-
ble and either the employee may elect or the
employing office may require the use of ac-
crued paid leave. See also §§ 825.210(D),
825.216(d), 825.220(d), 825.307(a)(1) and 825.702
(d) (1) and (2) regarding the relationship be-
tween workers' compensation absences and
FMLA leave.

(e) Pald vacation or personal leave, includ-
ing leave earned or accrued under plans al-
lowing “paid time off,”" may be substituted,
at either the employee's or the employing of-
fice’s option, for any qualified FMLA leave.
No limitations may be placed by the employ-
ing office on substitution of paid vacation or
personal leave for these purposes.

(f) If neither the employee nor the employ-
ing office elects to substitute paid leave for
unpaid FMLA leave under the above condi-
tions and circumstances, the employee will
remain entitled to all the pald leave which is
earned or accrued under the terms of the em-
ploying office’s plan.
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(g) If an employee uses paid leave under
circumstances which do not qualify as FMLA
leave, the leave will not count against the 12
weeks of FMLA leave to which the employee
is entitled. For example, paid sick leave used
for a medical condition which is not a seri-
ous health condition does not count against
the 12 weeks of FMLA leave entitlement.

(h) When an employee or employing office
elects to substitute paid leave (of any type)
for unpaid FMLA leave under circumstances
permitted by these regulations, and the em-
ploying office’s procedural requirements for
taking that kind of leave are less stringent
than the requirements of FMLA as made ap-
plicable by the CAA (e.g., notice or certifi-
cation requirements), only the less stringent
requirements may be imposed. An employee
who complies with an employing office’'s less
stringent leave plan requirements in such
cases may not have leave for an FMLA pur-
pose delayed or denied on the grounds that
the employee has not complied with stricter
requirements of FMLA as made applicable
by the CAA. However, where accrued paid va-
cation or personal leave is substituted for
unpaid FMLA leave for a serious health con-
dition, an employee may be required to com-
ply with any less stringent medical certifi-
cation requirements of the employing of-
fice's sick leave program. See §§825.302(g),
825.305(e) and 825.306(c).

(1) Compensatory time off, if any is author-
ized under applicable law, is not a form of ac-
crued pald leave that an employing office
may require the employee to substitute for
unpaid FMLA leave. The employee may re-
quest to use his’her balance of compensatory
time for an FMLA reason. If the employing
office permits the accrual of compensatory
time to be used in compliance with applica-
ble Board regulations, the absence which is
paid from the employee’s accrued compen-
satory time ‘“‘account’ may not be counted
against the employee's FMLA leave entitle-
ment.

§825.208 Under what circumstances may an em-
ploying office designate leave, paid or un-
paid, as FMLA leave and, as a result, en-
able leave to be counted against the employ-
ee's total FMLA leave entitlement?

(a) In all circumstances, it is the employ-
ing office’s responsibility to designate leave,
paid or unpaid, as FMLA-qualifying, and to
give notice of the designation to the em-
ployee as provided in this section. In the
case of intermittent leave or leave on a re-
duced schedule, only one such notice is re-
guired unless the circumstances regarding
the leave have changed. The employing of-
fice’s designation decision must be based
only on information received from the em-
ployee or the employee’s spokesperson (e.g.,
if the employee is incapacitated, the employ-
ee's spouse, adult child, parent, doctor, etc.,
may provide notice to the employing office
of the need to take FMLA leave). In any cir-
cumstance where the employing office does
not have sufficient information about the
reason for an employee's use of paid leave,
the employing office should inquire further
of the employee or the spokesperson to as-
certain whether the paid leave is potentially
FMLA-qualifying.

(1) An employee giving notice of the need
for unpaid FMLA leave must explain the rea-
sons for the needed leave so as to allow the
employing office to determine that the leave
qualifies under the FMLA, as made applica-
ble by the CAA. If the employee fails to ex-
plain the reasons, leave may be denied. In
many cases, in explaining the reasons for a
request to use pald leave, especially when
the need for the leave was unexpected or un-
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foreseen, an employee will provide sufficient
information for the employing office to des-
ignate the pald leave as FMLA leave. An em-
ployee using accrued paid leave, especially
vacation or personal leave, may in some
cases not spontaneously explain the reasons
or their plans for using their accrued leave.

(2) As noted in §825.302(c), an employee giv-
ing notice of the need for unpaid FMLA leave
does not need to expressly assert rights
under the FMLA as made applicable by the
CAA or even mention the FMLA to meet his
or her obligation to provide notice, though
the employee would need to state a qualify-
ing reason for the needed leave. An employee
requesting or notifying the employing office
of an intent to use accrued paid leave, even
if for a purpose covered by FMLA, would not
need to assert such right either. However, if
an employee requesting to use paid leave for
an FMLA-qualifying purpose does not ex-
plain the reason for the leave—consistent
with the employing office’s established pol-
icy or practice—and the employing office de-
nies the employee's request, the employee
will need to provide sufficient information to
establish an FMLA-qualifying reason for the
needed leave so that the employing office is
aware of the employee's entitlement (i.e.,
that the leave may not be denied) and, then,
may designate that the paid leave be appro-
priately counted against (substituted for)
the employee’s 12-week entitlement. Simi-
larly, an employee using accrued paid vaca-
tion leave who seeks an extension of unpaid
leave for an FMLA-qualifying purpose will
need to state the reason. If this is due to an
event which occurred during the period of
paid leave, the employing office may count
the leave used after the FMLA-qualifying
event against the employee's 12-week enti-
tlement.

(b)1) Once the employing office has ac-
quired knowledge that the leave is being
taken for an FMLA required reason, the em-
ploying office must promptly (within two
business days absent extenuating cir-
cumstances) notify the employee that the
pald leave is designated and will be counted
as FMLA leave. If there is a dispute between
an employing office and an employee as to
whether paid leave qualifies as FMLA leave,
it should be resolved through discussions be-
tween the employee and the employing of-
fice. Such discussions and the decision must
be documented.

(2) The employing office’s notice to the
employee that the leave has been designated
as FMLA leave may be orally or in writing.
If the notice is oral, it shall be confirmed in
writing, no later than the following payday
(unless the payday is less than one week
after the oral notice, in which case the no-
tice must be no later than the subsequent
payday). The written notice may be in any
form, including a notation on the employee's
pay stub.

(c) If the employing office requires paid
leave to be substituted for unpaid leave, or
that paid leave taken under an existing leave
plan be counted as FMLA leave, this decision
must be made by the employing office within
two business days of the time the employee
gives notice of the need for leave, or, where
the employing office does not initially have
sufficient information to make a determina-
tion, when the employing office determines
that the leave qualifies as FMLA leave if
this happens later. The employing office’s
designation must be made before the leave
starts, unless the employing office does not
have sufficient information as to the em-
ployee's reason for taking the leave until
after the leave commenced. If the employing
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office has the requisite knowledge to make a
determination that the paid leave is for an
FMLA reason at the time the employee ei-
ther gives notice of the need for leave or
commences leave and fails to designate the
leave as FMLA leave (and so notify the em-
ployee in accordance with paragraph (b)), the
employing office may not designate leave as
FMLA leave retroactively, and may des-
ignate only prospectively as of the date of
notification to the employee of the designa-
tion. In such eircumstances, the employee is
subject to the full protections of the FMLA,
as made applicable by the CAA, but none of
the absence preceding the notice to the em-
ployee of the designation may be counted
against the employee's 12-week FMLA leave
entitlement.

(d) If the employing office learns that
leave is for an FMLA purpose after leave has
begun, such as when an employee gives no-
tice of the need for an extension of the paid
leave with unpaid FMLA leave, the entire or
some portion of the paid leave period may be
retroactively counted as FMLA leave, to the
extent that the leave period qualified as
FMLA leave. For example, an employee is
granted two weeks paid vacation leave for a
skiing trip. In mid-week of the second week,
the employee contacts the employing office
for an extension of leave as unpaid leave and
advises that at the beginning of the second
week of pald vacation leave the employee
suffered a severe accident requiring hos-
pitalization. The employing office may no-
tify the employee that both the extension
and the second week of paid vacation leave
(from the date of the injury) is designated as
FMLA leave. On the other hand, when the
employee takes sick leave that turns into a
serious health condition (e.g., bronchitis that
turns into bronchial pneumonia) and the em-
ployee gives notice of the need for an exten-
sion of leave, the entire period of the serious
health condition may be counted as FMLA
leave.

(e) Employing offices may not designate
leave as FMLA leave after the employee has
returned to work with two exceptions:

(1) If the employee was absent for an
FMLA reason and the employing office did
not learn the reason for the absence until
the employee's return (e.g., where the em-
ployee was absent for only a brief period),
the employing office may, upon the employ-
ee’s return to work, promptly (within two
business days of the employee's return to
work) designate the leave retroactively with
appropriate notice to the employee. If leave
is taken for an FMLA reason but the em-
ploying office was not aware of the reason,
and the employee desires that the leave be
counted as FMLA leave, the employee must
notify the employing office within two busi-
ness days of returning to work of the reason
for the leave. In the absence of such timely
notification by the employee, the employee
may not subsequently assert FMLA protec-
tions for the absence. ?

(2) If the employing office knows the rea-
son for the leave but has not been able to
confirm that the leave qualifies under
FMLA, or where the employing office has re-
quested medical certification which has not
yet been received or the parties are in the
process of obtaining a second or third medi-
cal opinion, the employing office should
make a preliminary designation, and so no-
tify the employee, at the time leave begins,
or as soon as the reason for the leave be-
comes known. Upon receipt of the requisite
information from the employee or of the
medical certification which confirms the
leave is for an FMLA reason, the preliminary
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designation becomes final. If the medical
certifications fail to confirm that the reason
for the absence was an FMLA reason, the
employing office must withdraw the designa-
tion (with written notice to the employee).

(f) If, before beginning employment with
an employing office, an employee had been
employed by another employing office, the
subsequent employing office may count
against the employee’s FMLA leave entitle-
ment FMLA leave taken from the prior em-
ploying office, except that, if the FMLA
leave began after the effective of these regu-
lations (or if the FMLA leave was subject to
other applicable requirement under which
the employing office was to have designated
the leave as FMLA leave), the prior employ-
ing office must have properly designated the
leave as FMLA under these regulations or
other applicable requirement.

§825.209 Is an employee entitled to benefits
while using FMLA leave?

(a) During any FMLA leave, the employing
office must maintain the employee’'s cov-
erage under the Federal Employees Health
Benefits Program or any group health plan
(as defined in the Internal Revenue Code of
1986 at 26 U.S.C. 5000(b)(1)) on the same con-
ditions as coverage would have been provided
if the employee had been continuously em-
ployed during the entire leave period. All
employing offices are subject to the require-
ments of the FMLA, as made applicable by
the CAA, to maintain health coverage. The
definition of “‘group health plan" is set forth
in §825.800. For purposes of FMLA, the term
‘“group health plan’ shall not include an in-
surance program providing health coverage
under which employees purchase individual
policies from insurers provided that:

(1) no contributions are made by the em-
ploying office;

(2) participation in the program is com-
pletely voluntary for employees;

(3) the sole functions of the employing of-
fice with respect to the program are, without
endorsing the program, to permit the insurer
to publicize the program to employees, to
collect premiums through payroll deductions
and to remit them to the insurer;

(4) the employing office receives no consid-
eration in the form of cash or otherwise in
connection with the program, other than
reasonable compensation, excluding any
profit, for administrative services actually
rendered in connection with payroll deduc-
tion; and,

(5) the premium charged with respect to
such coverage does not increase in the event
the employment relationship terminates.

(b) The same group health plan benefits
provided to an employee prior to taking
FMLA leave must be maintained during the
FMLA leave. For example, if family member
coverage is provided to an employee, family
member coverage must be maintained during
the FMLA leave. Similarly, benefit coverage
during FMLA leave for medical care, sur-
gical care, hospital care, dental care, eye
care, mental health counseling, substance
abuse treatment, etc., must be maintained
during leave if provided in an employing of-
fice’s group health plan, including a supple-
ment to a group health plan, whether or not
provided through a flexible spending account
or other component of a cafeteria plan.

(¢) If an employing office provides a new
health plan or benefits or changes health
benefits or plans while an employee is on
FMLA leave, the employee is entitled to the
new or changed plan/benefits to the same ex-
tent as if the employee were not on leave.
For example, if an employing office changes
a group health plan so that dental care be-
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comes covered under the plan, an employee
on FMLA leave must be given the same op-
portunity as other employees to receive (or
obtain) the dental care coverage. Any other
plan changes (e.g., in coverage, premiums,
deductibles, etc.) which apply to all employ-
ees of the workforce would also apply to an
employee on FMLA leave.

(d) Notice of any opportunity to change
plans or benefits must also be given to an
employee on FMLA leave. If the group
health plan permits an employee to change
from single to family coverage upon the
birth of a child or otherwise add new family
members, such a change in benefits must be
made available while an employee is on
FMLA leave. If the employee requests the
changed coverage it must be provided by the
employing office.

(e) An employee may choose not to retain
group health plan coverage during FMLA
leave. However, when an employee returns
from leave, the employee is entitled to be re-
instated on the same terms as prior to tak-
ing the leave, including family or dependent
coverages, without any qualifying period,
physical examination, exclusion of pre-exist-
ing conditions, etc. See §825.212(c).

(f) Except as required by the Consolidated
Omnibus Budget Reconciliation Act of 1986
(COBRA) or 5 U.S.C. 89052, whichever is ap-
plicable, and for ‘‘key"” employees (as dis-
cussed below), an employing office's obliga-
tion to maintain health benefits during leave
(and to restore the employee to the same or
equivalent employment) under FMLA ceases
if and when the employment relationship
would have terminated if the employee had
not taken FMLA leave (e.g., if the employ-
ee's position is eliminated as part of a non-
discriminatory reduction in force and the
employee would not have been transferred to
another position); an employee informs the
employing office of his or her intent not to
return from leave (including before starting
the leave if the employing office is so in-
formed before the leave starts), or the em-
ployee fails to return from leave or contin-
ues on leave after exhausting his or her
FMLA leave entitlement in the 12-month pe-
riod.

(g) If a “key employee’ (see §825.218) does
not return from leave when notified by the
employing office that substantial or grievous
economic injury will result from his or her
reinstatement, the employee's entitlement
to group health plan benefits continues un-
less and until the employee advises the em-
ploying office that the employee does not de-
sire restoration to employment at the end of
the leave period, or FMLA leave entitlement
is exhausted, or reinstatement is actually
denied.

(h) An employee’'s entitlement to benefits
other than group health benefits during a pe-
riod of FMLA leave (e.g., holiday pay) is to
be determined by the employing office’s es-
tablished policy for providing such benefits
when the employee is on other forms of leave
(paid or unpaid, as appropriate).

§825.210 How may employees on FMLA leave
pay their share of group health benefit pre-
miums?

(a) Group health plan benefits must be
maintained on the same basis as coverage
would have been provided if the employee
had been continuously employed during the
FMLA leave period. Therefore, any share of
group health plan premiums which had been
paid by the employee prior to FMLA leave
must continue to be paid by the employee
during the FMLA leave period. If premiums
are raised or lowered, the employee would be
required to pay the new premium rates.
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Maintenance of health insurance policies
which are not a part of the employing of-
fice’s group health plan, as described in
§825.209(a), are the sole responsibility of the
employee. The employee and the insurer
should make necessary arrangements for
payment of premiums during periods of un-
paid FMLA leave.

(b) If the FMLA leave is substituted paid
leave, the employee’'s share of premiums
must be paid by the method normally used
during any paid leave, presumably as a pay-
roll deduction.

(c) If FMLA leave is unpaid, the employing
office has a number of options for obtaining
payment from the employee. The employing
office may require that payment be made to
the employing office or to the insurance car-
rier, but no additional charge may be added
to the employee’s premium payment for ad-
ministrative expenses. The employing office
may require employees to pay their share of
premium payments in any of the following

ways:

(f)s Payment would be due at the same time
as it would be made if by payroll deduction;

(2) Payment would be due on the same
schedule as payments are made under
COBRA or 5 U.8.C. 89%05a, whichever is appli-
cable;

(3) Payment would be prepaid pursuant to
a cafeteria plan at the employee's option;

(4) The employing office’s existing rules for
payment by employees on ‘‘leave without
pay" would be followed, provided that such
rules do not require prepayment (i.e., prior
to the commencement of the leave) of the
premiums that will become due during & pe-
riod of unpaid FMLA leave or paymen: of
higher premiums than if the employee had
continued to work instead of taking leave;

or,

(5) Another system voluntarily agreed to
between the employing office and the em-
ployee, which may include prepayment of
premiums (e.g., through increased payroll de-
ductions when the need for the FMLA leave
is foreseeable).

(d) The employing office must provide the
employee with advance written notice of the
terms and conditions under which these pay-
ments must be made. (See §825.301.)

(e) An employing office may not require
more of an employee using FMLA leave than
the employing office requires of other em-
ployees on “leave without pay."”

(f) An employee who is receiving payments
as a result of a workers’ compensation injury
must make arrangements with the employ-
ing office for payment of group health plan
benefits when simultaneously taking unpaid
FMLA leave, See paragraph (c) of this section
and §825.207(d)(2).

§825.211 What special health benefits mainte-
nance rules apply to multi-employer health
plans?

(a) A multi-employer health plan is a plan
to which more than one employer is required
to contribute, and which is maintained pur-
suant to one or more collective bargaining
agreements between employee organiza-
tion(s) and the employers.

(b) An employing office under a multi-em-
ployer plan must continue to make contribu-
tions on behalf of an employee using FMLA
leave as though the employee had been con-
tinuously employed, unless the plan contains
an explicit FMLA provision for maintaining
coverage such as through pooled contribu-
tions by all employers party to the plan.

(c) During the duration of an employee’s
FMLA leave, coverage by the group health
plan, and benefits provided pursuant to the
plan, must be maintained at the level of cov-
erage and benefits which were applicable to
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the employee at the time FMLA leave com-

menced.

(d) An employee using FMLA leave cannot
be required to use “banked” hours or pay a
greater premium than the employee would
have been required to pay if the employee
had been continuously employed.

(e) As provided in §825.209(f), group health
plan coverage must be maintained for an em-
ployee on FMLA leave until:

(1) the employee’s FMLA leave entitlement
is exhausted;

(2) the employing office can show that the
employee would have been laid off and the
employment relationship terminated; or,

(3) the employee provides unequivocal no-
tice of intent not to return to work.

§825.212 What are the consequences of an em-
ployee’s failure to make timely health plan
premium payments?

(a)1) In the absence of an established em-
ploying office policy providing a longer grace
period, an employing office’s obligations to
maintain health insurance coverage cease
under FMLA if an employee's premium pay-
ment is more than 30 days late. In order to
drop the coverage for an employee whose
premium payment is late, the employing of-
fice must provide written notice to the em-
ployee that the payment has not been re-
ceived. Such notice must be malled to the
employee at least 15 days before coverage is
to cease, advising that coverage will be
dropped on a specified date at least 15 days
after the date of the letter unless the pay-
ment has been received by that date. If the
employing office has established policies re-
garding other forms of unpaid leave that pro-
vide for the employing office to cease cov-
erage retroactively to the date the unpaid
premium payment was due, the employing
office may drop the employee from coverage
retroactively in accordance with that policy,
provided the 15-day notice was given. In the
absence of such a policy, coverage for the
employee may be terminated at the end of
the 30-day grace period, where the required
15-day notice has been provided.

(2) An employing office has no obligation
regarding the maintenance of a health insur-
ance policy which is not a ‘‘group health
plan.” See §825.209(a).

(3) All other obligations of an employing
office under FMLA would continue; for ex-
ample, the employing office continues to
have an obligation to reinstate an employee
upon return from leave.

(b) The employing office may recover the
employee’s share of any premium payments
missed by the employee for any FMLA leave
period during which the employing office
maintains health coverage by paying the em-
ployee's share after the premium payment is
missed.

(c) If coverage lapses because an employee
has not made required premium payments,
upon the employee's return from FMLA
leave the employing office must still restore
the employee to coverage/benefits equivalent
to those the employee would have had if
leave had not been taken and the premium
payment(s) had not been missed, including
family or dependent coverage. See
§825.215(d)(1)-(5). In such case, an employee
may not be required to meet any qualifica-
tion requirements imposed by the plan, in-
cluding any new preexisting condition wait-
ing period, to wait for an open season, or to
pass a medical examination to obtain rein-
statement of coverage.
$§825.213 May an employing office recover costs

it incurred for maintaining ‘‘group health
plan' or other non-health benefits coverage
during FMLA leave?

(a) In addition to the circumstances dis-
cussed in §825.212(b), the share of health plan
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premiums paid by or on behalf of the em-
ploying office during a period of unpaid
FMLA leave may be recovered from an em-
ployee if the employee fails to return to
work after the employee’s FMLA leave enti-
tlement has been exhausted or expires, un-
less the reason the employee does not return
is due to:

(1) The continnation, recurrence, or onset
of a serious health condition of the employee
or the employee’s family member which
would otherwise entitle the employee to
leave under FMLA; or

(2) Other circumstances beyond the em-
ployee’s control. Examples of ‘‘other cir-
cumstances beyond the employee’s control™
are necessarily broad. They include such sit-
nations as where a parent chooses to stay
home with a newborn child who has a serious
health condition; an employee’s spouse is un-
expectedly transferred to a job location more
than 75 miles from the employee's worksite;
a relative or individual other than an imme-
diate family member has a serious health
condition and the employee is needed to pro-
vide care; the employee is laid off while on
leave; or, the employee is a ‘‘key employee”
who decides not to return to work upon
being notified of the employing office’s in-
tention to deny restoration because of sub-
stantial and grievous economic injury to the
employing office’s operations and is not rein-
stated by the employing office. Other cir-
cumstances beyond the employee’s control
would not include a situation where an em-
ployee desires to remain with a parent in a
distant city even though the parent no
longer requires the employee's care, or a par-
ent chooses not to return to work to stay
home with a well, newborn child.

(3) When an employee fails to return to
work because of the continuation, recur-
rence, or onset of a serious health condition,
thereby precluding the employing office
from recovering its (share of) health benefit
preminm payments made on the employee's
behalf during a period of unpaid FMLA leave,
the employing office may require medical
certification of the employee’s or the family
member’s serious health condition. Such cer-
tification is not required unless requested by
the employing office. The employee is re-
quired to provide medical certification in a
timely manner which, for purposes of this
section, is within 30 days from the date of
the employing office’s request. For purposes
of medical certification, the employee may
use the optional form developed for this pur-
pose (see §825.306(a) and Appendix B of this
part). If the employing office requests medi-
cal certification and the employee does not
provide such certification in a timely man-
ner (within 30 days), or the reason for not re-
turning to work does not meet the test of
other circumstances beyond the employee's
control, the employing office may recover
100% of the health benefit premiums it paid
during the period of unpaid FMLA leave.

(b) Under some circumstances an employ-
ing office may elect to maintain other bene-
fits, e.g., life insurance, disability insurance,
etc., by paying the employee's (share of) pre-
miums during periods of unpaid FMLA leave.
For example, to ensure the employing office
can meet its responsibilities to provide
equivalent benefits to the employee upon re-
turn from unpaid FMLA leave, it may be
necessary that premiums be paid continu-
ously to avoid a lapse of coverage. If the em-
ploying office elects to maintain such bene-
fits during the leave, at the conclusion of
leave, the employing office is entitled to re-
cover only the costs incurred for paying the
employee’s share of any premiums whether
or not the employee returns to work.
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(c) An employee who returns to work for at
least 30 calendar days is considered to have
“returned’ to work. An employee who trans-
fers directly from taking FMLA leave to re-
tirement, or who retires during the first 30
days after the employee returns to work, is
deemed to have returned to work.

(d) When an employee elects or an employ-
ing office requires paid leave to be sub-
stituted for FMLA leave, the employing of-
fice may not recover its (share of) health in-
surance or other non-health benefit pre-
miums for any period of FMLA leave covered
by pald leave. Because pald leave provided
under a plan covering temporary disabilities
(including workers' compensation) is not un-
paid, recovery of health insurance premiums
does not apply to such paid leave.

(e) The amount that self-insured employ-
ing offices may recover is limited to only the
employing office's share of allowable ‘“‘pre-
miums” as would be calculated under
COBRA, excluding the 2 percent fee for ad-
ministrative costs.

(f) When an employee fails to return to
work, any health and non-health benefit pre-
miums which this section of the regulations
permits an employing office to recover are a
debt owed by the non-returning employee to
the employing office. The existence of this
debt caused by the employee’s failure to re-
turn to work does not alter the employing
office’s responsibilities for health benefit
coverage and, under a self-insurance plan,
payment of claims incurred during the pe-
riod of FMLA leave. To the extent recovery
is allowed, the employing office may recover
the costs through deduction from any sums
due to the employee (e.g., unpald wages, va-
cation pay, etc.), provided such deductions do
not otherwise violate applicable wage pay-
ment or other laws. Alternatively, the em-
ploying office may initiate legal action
against the employee to recover such costs.
§825.214 What are an employee's rights on re-

turning to work from FMLA leave?

(a) On return from FMLA leave, an em-
ployee is entitled to be returned to the same
position the employee held when leave com-
menced, or to an equivalent position with
equivalent benefits, pay, and other terms
and conditions of employment. An employee
is entitled to such reinstatement even if the
employee has been replaced or his or her po-
sition has been restructured to accommodate
the employee’s absence. See also §825.106(e)
for the obligations of employing offices that
are joint employing offices.

(b) If the employee is unable to perform an
essential function of the position because of
a physical or mental condition, including the
continuation of a serious health condition,
the employee has no right to restoration to
another position under the FMLA. However,
the employing office’s obligations may be
governed by the Americans with Disabilities
Act (ADA), as made applicable by the CAA.
See §825.702.

§825.215 What is an equivalent position?

(a) An equivalent position is one that is
virtually identical to the employee’s former
position in terms of pay, benefits and work-
ing conditions, including privileges, per-
quisites and status. It must involve the same
or substantially similar duties and respon-
sibilities, which must entail substantially
equivalent skill, effort, responsibility, and
authority.

(b) If an employee is no longer qualified for
the position because of the employee's in-
ability to attend a necessary course, renew a
license, fly a minimum number of hours, etc.,
as a result of the leave, the employee shall
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be given a reasonable opportunity to fulfill
those conditions upon return to work.

(¢) Equivalent Pay. (1) An employee is enti-
tled to any unconditional pay increases
which may have occurred during the FMLA
leave period, such as cost of living increases.
Pay increases conditioned upon seniority,
length of service, or work performed would
not have to be granted unless it is the em-
ploying office’s policy or practice to do so
with respect to other employees on ‘“‘leave
without pay.” In such case, any pay increase
would be granted based on the employee’s se-
niority, length of service, work performed,
etc., excluding the period of unpaid FMLA
leave. An employee is entitled to be restored
to a position with the same or equivalent
pay premiums, such as a shift differential. If
an employee departed from a position aver-
aging ten hours of overtime (and correspond-
ing overtime pay) each week, an employee is
ordinarily entitled to such a position on re-
turn from FMLA leave.

(2) Many employing offices pay bonuses in
different forms to employees for job-related
performance such as for perfect attendance,
safety (absence of injuries or accidents on
the job) and exceeding production goals. Bo-
nuses for perfect attendance and safety do
not require performance by the employee but
rather contemplate the absence of occur-
rences. To the extent an employee who takes
FMLA leave had met all the requirements
for either or both of these bonuses before
FMLA leave began, the employee is entitled
to continue this entitlement upon return
from FMLA leave, that s, the employee may
not be disqualified for the bonus(es) for the
taking of FMLA leave. See §825.220 (b) and
(¢). A monthly production bonus, on the
other hand, does require performance by the
employee. If the employee is on FMLA leave
during any part of the period for which the
bonus is computed, the employee is entitled
to the same consideration for the bonus as
other employees on paid or unpaid leave (as
appropriate). See paragraph (d)(2) of this sec-
tion.

(d) Equivalent Benefits. “Benefits” include
all benefits provided or made available to
employees by an employing office, including
group life insurance, health insurance, dis-
ability insurance, sick leave, annual leave,
educational benefits, and pensions, regard-
less of whether such benefits are provided by
a practice or written policy of an employing
office through an employee benefit plan.

(1) At the end of an employee’s FMLA
leave, benefits must be resumed in the same
manner and at the same levels as provided
when the leave began, and subject to any
changes in benefit levels that may have
taken place during the period of FMLA leave
affecting the entire workforce, unless other-
wise elected by the employee. Upon return
from FMLA leave, an employee cannot be re-
quired to requalify for any benefits the em-
ployee enjoyed before FMLA leave began (in-
cluding family or dependent coverages). For
example, if an employee was covered by a
life insurance policy before taking leave but
is not covered or coverage lapses during the
period of unpaid FMLA leave, the employee
cannot be required to meet any qualifica-
tions, such as taking a physical examina-
tion, in order to requalify for life insurance
upon return from leave. Accordingly, some
employing offices may find it necessary to
modify life insurance and other benefits pro-
grams in order to restore employees to
equivalent benefits upon return from FMLA
leave, make arrangements for continued
payment of costs to maintain such benefits
during unpaid FMLA leave, or pay these
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costs subject to recovery from the employee
on return from leave. See §825.213(b).

(2) An employee may, but is not entitled
to, accrue any additional benefits or senior-
ity during unpaid FMLA leave. Benefits ac-
crued at the time leave began, however, (e.g.,
paid vacation, sick or personal leave to the
extent not substituted for FMLA leave) must
be available to an employee upon return
from leave.

(3) If, while on unpaid FMLA leave, an em-
ployee desires to continue life insurance, dis-
ability insurance, or other types of benefits
for which he or she typically pays, the em-
ploying office is required to follow estab-
lished policies or practices for continuing
such benefits for other instances of leave
without pay. If the employing office has no
established policy, the employee and the em-
ploying office are encouraged to agree upon
arrangements before FMLA leave begins.

(4) With respect to pension and other re-
tirement plans, any period of unpaid FMLA
leave shall not be treated as or counted to-
ward a break in service for purposes of vest-
ing and eligibility to participate. Also, if the
plan requires an employee to be employed on
a specific date in order to be credited with a
year of service for vesting, contributions or
participation purposes, an employee on un-
paid FMLA leave on that date shall be
deemed to have been employed on that date.
However, unpaid FMLA leave periods need
not be treated as credited service for pur-
poses of benefit accrual, vesting and eligi-
bility to participate.

(5) Employees on unpaid FMLA leave are
to be treated as if they continued to work for
purposes of changes to benefit plans. They
are entitled to changes in benefits plans, ex-
cept those which may be dependent upon se-
niority or accrual during the leave period,
immediately upon return from leave or to
the same extent they would have gualified if
no leave had been taken. For example if the
benefit plan is predicated on a pre-estab-
lished number of hours worked each year and
the employee does not have sufficient hours
as a result of taking unpaid FMLA leave, the
benefit is lost. (In this regard, §825.209 ad-
dresses health benefits.)

(e) Equivalent Terms and Conditions of Em-
ployment. An equivalent position must have
substantially similar duties, conditions, re-
sponsibilities, privileges and status as the
employee’s original position.

(1) The employee must be reinstated to the
same or a geographically proximate worksite
(i.e., one that does not involve a significant
increase in commuting time or distance)
from where the employee had previously
been employed. If the employee’s original
worksite has been closed, the employee is en-
titled to the same rights as if the employee
had not been on leave when the worksite
closed. For example, if an employing office
transfers all employees from a closed work-
site to a new worksite in a different city, the
employee on leave is also entitled to transfer
under the same conditions as if he or she had
continued to be employed.

(2) The employee is ordinarily entitled to
return to the same shift or the same or an
equivalent work schedule.

(3) The employee must have the same or an
equivalent opportunity for bonuses and other
similar discretionary and non-discretionary
payments.

(4) FMLA does not prohibit an employing
office from accommodating an employee’s
request to be restored to a different shift,
schedule, or position which better suits the
employee’s personal needs on return from
leave, or to offer a promotion to a better po-
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sition. However, an employee cannot be in-
duced by the employing office to accept a
different position against the employee's
wishes.

(f) The requirement that an employee be
restored to the same or equivalent job with
the same or equivalent pay, benefits, and
terms and conditions of employment does
not extend to de minimis or intangible,
unmeasurable aspects of the job. However,
restoration to a job slated for lay-off, when
the employee's original position is not,
would not meet the requirements of an
equivalent position.

§825.216 Are there any limitations on an em-
ploying office’s obligation to reinstate an
employee?

(a) An employee has no greater right to re-
instatement or to other benefits and condi-
tions of employment than if the employee
bhad been continuously employed during the
FMLA leave period. An employing office
must be able to show that an employee
would not otherwise have been employed at
the time reinstatement is requested in order
to deny restoration to employment. For ex-
ample:

(1) If an employee is lald off during the
course of taking FMLA leave and employ-
ment is terminated, the employing office's
responsibility to continue FMLA leave,
malintain group health plan benefits and re-
store the employee ceases at the time the
employee is laid off, provided the employing
office has no continuing obligations under a
collective bargaining agreement or other-
wise. An employing office would have the
burden of proving that an employee would
have been laid off during the FMLA leave pe-
riod and, therefore, would not be entitled to
restoration.

(2) If a shift has been eliminated, or over-
time has been decreased, an employee would
not be entitled to return to work that shift
or the original overtime hours upon restora-
tion. However, if a position on, for example,
a night shift has been filled by another em-
ployee, the employee s entitled to return to
the same shift on which employed before
taking FMLA leave.

(b) If an employee was hired for a specific
term or only to perform work on a discrete
project, the employing office has no obliga-
tion to restore the employee if the employ-
ment term or project is over and the employ-
ing office would not otherwise have contin-
ued to employ the employee.

(c) In addition to the circumstances ex-
plained above, an employing office may deny
job restoration to salaried eligible employees
(“key employees,” as defined in paragraph
(c) of §825.217) if such denial is necessary to
prevent substantial and grievous economic
injury to the operations of the employing of-
fice; or may delay restoration to an em-
ployee who fails to provide a fitness for duty
certificate to return to work under the con-
ditions described in §825.310.

(d) If the employee has been on a workers’
compensation absence during which FMLA
leave has been taken concurrently, and after
12 weeks of FMLA leave the employee is un-
able to return to work, the employee no
longer has the protections of FMLA and
must look to the workers’ compensation
statute or ADA, as made applicable by the
CAA, for any relief or protections.

§825.217T What is a ‘'key employee’'?

(2) A “key employee” is a salaried FMLA-
eligible employee who is among the highest
paid 10 percent of all the employees em-
ployed by the employing office within 75
miles of the employee’s worksite.
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(b) The term ‘“‘salaried” means paid on a
salary basis, within the meaning of the
Board's regulations at part 541, implement-
ing section 203 of the CAA (2 U.S.C. 1313) (re-
garding employees who may qualify as ex-
empt from the minimum wage and overtime
requirements of the FLSA, as made applica-
ble by the CAA, as executive, administrative,
and professional employees).

(c) A “key employee’ must be ““among the
highest paid 10 percent’ of all the employees
“both salaried and non-salaried, eligible and
ineligible “who are employed by the employ-
ing office within 75 miles of the worksite.

(1) In determining which employees are
among the highest paid 10 percent, year-to-
date earnings are divided by weeks worked
by the employee (including weeks in which
paid leave was taken). Earnings include
wages, premium pay, incentive pay, and non-
discretionary and discretionary bonuses.
Earnings do not include incentives whose
value is determined at some future date, e.g.,
benefits or perquisites.

(2) The determination of whether a salaried
employee is among the highest paid 10 per-
cent shall be made at the time the employee
gives notice of the need for leave. No more
than 10 percent of the employing office’s em-
ployees within 75 miles of the worksite may
be “‘key employees.”

§825.218 What does ‘“‘substantial and grievous
economic infury'’ mean?

(a) In order to deny restoration to a key
employee, an employing office must deter-
mine that the restoration of the employee to
employment will cause “substantial and
grievous economic injury’ to the operations
of the employing office, not whether the ab-
sence of the employee will cause such sub-
stantial and grievous injury.

(b) An employing office may take into ac-
count its ability to replace on a temporary
basis (or temporarily do without) the em-
ployee on FMLA leave. If permanent replace-
ment is unavoidable, the cost of then rein-
stating the employee can be considered in
evaluating whether substantial and grievous
economic injury will occur from restoration;
in other words, the effect on the operations
of the employing office of reinstating the
employee in an equivalent position.

(c) A precise test cannot be set for the
level of hardship or injury to the employing
office which must be sustained. If the rein-
statement of a ‘‘key employee’ threatens
the economic viability of the employing of-
fice, that would constitute ‘‘substantial and
grievous economic injury.” A lesser injury
which causes substantial, long-term eco-
nomic injury would also be sufficient. Minor
inconveniences and costs that the employing
office would experience in the normal course
would certainly not constitute ‘‘substantial
and grievous economic injury."”

(d) FMLA's ‘‘substantial and grievous eco-
nomic injury" standard is different from and
more stringent than the “undue hardship"
test under the ADA (see, also §825.702).
§825.219 What are the rights of a key employee?

(a) An employing office which believes that
reinstatement may be denied to a key em-
ployee, must give written notice to the em-
ployee at the time the employee gives notice
of the need for FMLA leave (or when FMLA
leave commences, if earlier) that he or she
qualifies as a key employee. At the same
time, the employing office must also fully
inform the employee of the potential con-
sequences with respect to reinstatement and
maintenance of health benefits if the em-
ploying office should determine that sub-
stantial and grievous economic injury to the
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employing office's operations will result if
the employee is reinstated from FMLA
leave. If such notice cannot be given imme-
diately because of the need to determine
whether the employee is a key employee, it
shall be given as soon as practicable after
being notified of a need for leave (or the
commencement of leave, if earlier). It is ex-
pected that in most circumstances there will
be no desire that an employee be denied res-
toration after FMLA leave and, therefore,
there would be no need to provide such no-
tice. However, an employing office who falls
to provide such timely notice will lose its
right to deny restoration even if substantial
and grievous economic injury will result
from reinstatement.

(b) As soon as an employing office makes a
good faith determination, based on the facts
available, that substantial and grievous eco-
nomic injury to its operations will result if
a key employee who has given notice of the
need for FMLA leave or is using FMLA leave
is reinstated, the employing office shall no-
tify the employee in writing of its deter-
mination, that it cannot deny FMLA leave,
and that it intends to deny restoration to
employment on completion of the FMLA
leave. It is anticipated that an employing of-
fice will ordinarily be able to give such no-
tice prior to the employee starting leave.
The employing office must serve this notice
either in person or by certified malil. This no-
tice must explain the basis for the employing
office’s finding that substantial and grievous
economic injury will result, and, if leave has
commenced, must provide the employee a
reasonable time in which to return to work,
taking into account the circumstances, such
as the length of the leave and the urgency of
the need for the employee to return.

(c) If an employee on leave does not return
to work in response to the employing office's
notification of intent to deny restoration,
the employee continues to be entitled to
maintenance of health benefits and the em-
ploying office may not recover its cost of
health benefit premiums. A key employee's
rights under FMLA continue unless and
until either the employee gives notice that
he or she no longer wishes to return to work,
or the employing office actually denies rein-
statement at the conclusion of the leave pe-
riod.

(d) After notice to an employee has been
given that substantial and grievous eco-
nomic injury will result if the employee is
reinstated to employment, an employee is
still entitled to request reinstatement at the
end of the leave period even if the employee
did not return to work in response to the em-
ploying office’s notice. The employing office
must then again determine whether there
will be substantial and grievous economic in-
jury from reinstatement, based on the facts
at that time. If it is determined that sub-
stantial and grievous economic injury will
result, the employing office shall notify the
employee in writing (in person or by cer-
tified mail) of the denial of restoration.
§825.220 How are employees protected who re-

quest leave or otherwise assert FMLA
rights?

(a) The FMLA, as made applicable by the
CAA, prohibits interference with an employ-
ee's rights under the law, and with legal pro-
ceedings or inquiries relating to an employ-
ee’s rights. More specifically, the law con-
tains the following employee protections:

(1) An employing office is prohibited from
interfering with, restraining, or denying the
exercise of (or attempts to exercise) any
rights provided by the FMLA as made appli-
cable by the CAA.
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(2) An employing office is prohibited from
discharging or in any other way discriminat-
ing against any covered employee (whether
or not an eligible employee) for opposing or
complaining about any unlawful practice
gn;:r the FMLA as made applicable by the

(3) All employing offices are prohibited
from discharging or in any other way dis-
criminating against any covered employee
(whether or not an eligible employee) be-
cause that covered employee has—

(1) Filed any charge, or has instituted (or
caused to be instituted) any proceeding
under or related to the FMLA, as made ap-
plicable by the CAA;

(ii) Given, or is about to give, any informa-
tion in connection with an inquiry or pro-
ceeding relating to a right under the FMLA,
as made applicable by the CAA;

(i11) Testified, or is about to testify, in any
inquiry or proceeding relating to a right
under the FMLA, as made applicable by the
CAA.

(b) Any wviolations of the FMLA, as made
applicable by the CAA, or of these regula-
tions constitute interfering with, restrain-
ing, or denying the exercise of rights pro-
vided by the FMLA as made applicable by
the CAA. “Interfering with" the exercise of
an employee's rights would include, for ex-
ample, not only refusing to authorize FMLA
leave, but discouraging an employee from
using such leave. It would also include ma-
nipulation by covered an employing office to
avold responsibilities under FMLA, for ex-
ample:

(1) [Reserved];

(2) changing the essential functions of the
job in order to preclude the taking of leave;

(3) reducing hours available to work in
order to avoid employee eligibility.

(c) An employing office is prohibited from
discriminating against employees or pro-
spective employees who have used FMLA
leave. For example, if an employee on leave
without pay would otherwise be entitled to
full benefits (other than health benefits), the
same benefits would be required to be pro-
vided to an employee on unpald FMLA leave.
By the same token, employing offices cannot
use the taking of FMLA leave as a negative
factor in employment actions, such as hir-
ing, promotions or disciplinary actions; nor
can FMLA leave be counted under ‘‘no fault™”
attendance policies.

(d) Employees cannot walve, nor may em-
ploying offices induce employees to waive,
their rights under FMLA. For example, em-
ployees (or their collective bargaining rep-
resentatives) cannot ‘‘trade off’ the right to
take FMLA leave against some other benefit
offered by the employing office. This does
not prevent an employee's voluntary and
uncoerced acceptance (not as a condition of
employment) of a ‘‘light duty” assignment
while recovering from a serious health condi-
tion (see §825.702(d)). In such a circumstance
the employee’s right to restoration to the
same or an equivalent position is available
until 12 weeks have passed within the 12-
month period, including all FMLA leave
taken and the period of “light duty.”

(e) Covered employees, and not merely eli-
gible employees, are protected from retalia-
tion for opposing (e.g., file a complaint
about) any practice which is unlawful under
the FMLA, as made applicable by the CAA.
They are similarly protected if they oppose
any practice which they reasonably believe
to be a violation of the FMLA, as made ap-
plicable by the CAA or regulations.
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Subpart C—How do Employees Learn of
Their Rights and Obligations under the
FMLA, as Made Applicable by the CAA,
and What Can an Employing Office Require
of an Employee?

§825.300 [Reserved]

§825.301 What notices to employees are required
of employing offices under the FMLA as
made applicable by the CAA?

(a)(1) If an employing office has any eligi-
ble employees and has any written guldance
to employees concerning employee benefits
or leave rights, such as in an employee hand-
book, information concerning both entitle-
ments and employee obligations under the
FMLA, as made applicable by the CAA, must
be included in the handbook or other docu-
ment. For example, if an employing office
provides an employee handbook to all em-
ployees that describes the employing office's
policies regarding leave, wages, attendance,
and similar matters, the handbook must in-
corporate information on FMLA rights and
responsibilities and the employing office’s
policies regarding the FMLA, as made appli-
cable by the CAA, Informational publica-
tions describing the provisions of the FMLA
as made applicable by the CAA are available
from the Office of Compliance and may be in-
corporated in such employing office hand-
books or written policies.

(2) If such an employing office does not
have written policies, manuals, or handbooks
describing employee benefits and leave pro-
visions, the employing office shall provide
written guidance to an employee concerning
all the employee’s rights and obligations
under the FMLA as made applicable by the
CAA. This notice shall be provided to em-
ployees each time notice is given pursuant to
paragraph (b), and in accordance with the
provisions of that paragraph. Employing of-
fices may duplicate and provide the em-
ployee a copy of the FMLA Fact Sheet avail-
able from the Office of Compliance to pro-
vide such guidance.

(b)(1) The employing office shall also pro-
vide the employee with written notice de-
tailing the specific expectations and obliga-
tions of the employee and explaining any
consequences of a failure to meet these obli-
gations. The written notice must be provided
to the employee in a language in which the
employee is literate. Such specific notice
must include, as appropriate:

(1) that the leave will be counted against
the employee’s annual FMLA leave entitle-
ment (see §825.208);

(1) any requirements for the employee to
furnish medical certification of a serious
health condition and the consequences of
falling to do so (see §825.305);

(iii) the employee’s right to substitute paid
leave and whether the employing office will
require the substitution of paid leave, and
the conditions related to any substitution;

(iv) any requirement for the employee to
make any premium payments to maintain
health benefits and the arrangements for
making such payments (see §825.210), and the
possible consequences of failure to make
such payments on a timely basis (i.e., the
circumstances under which coverage may
lapse);

(v) any requirement for the employee to
present a fitness-for-duty certificate to be
restored to employment (see §825.310);

(vi) the employee’s status as a *‘key em-
ployee” and the potential consequence that
restoration may be denied following FMLA
leave, explaining the conditions required for
such denial (see §825.218);

(vii) the employee’s right to restoration to
the same or an equivalent job upon return
from leave (see §§ 825.214 and 825.604); and,
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(viii) the employee’s potential liability for
payment of health insurance premiums paid
by the employing office during the employ-
ee’s unpaid FMLA leave if the employee fails
to return to work after taking FMLA leave
(see §825.213).

(2) The specific notice may include other
information—e.g., whether the employing of-
fice will require periodic reports of the em-
ployee’s status and intent to return to work,
but is not required to do so. A prototype no-
tice is contained in Appendix D of this part,
or may be obtained from the Office of Com-
pliance, which employing offices may adapt
for their use to meet these specific notice re-
quirements.

(c) Except as provided in this subpara-
graph, the written notice required by para-
graph (b) (and by subparagraph (a)(2) where
applicable) must be provided to the employee
no less often than the first time in each six-
month period that an employee gives notice
of the need for FMLA leave (if FMLA leave
is taken during the six-month period). The
notice shall be given within a reasonable
time after notice of the need for leave is
given by the employee—within one or two
business days if feasible. If leave has already
begun, the notice should be maliled to the
employee’s address of record.

(1) If the specific information provided by
the notice changes with respect to a subse-
quent period of FMLA leave during the six-
month period, the employing office shall,
within one or two business days of receipt of
the employee’'s notice of need for leave, pro-
vide written notice referencing the prior no-
tice and setting forth any of the information
in subparagraph (b) which has changed. For
example, if the initial leave period were paid
leave and the subsequent leave period would
be unpaid leave, the employing office may
need to give notice of the arrangements for
making premium payments.

(2)(1) Except as provided in subparagraph
(11), if the employing office is requiring medi-
cal certification or a ‘‘fitness-for-duty” re-
port, written notice of the requirement shall
be given with respect to each employee no-
tice of a need for leave.

(1) Subsequent written notification shall
not be required if the initial notice in the
six-month period and the employing office
handbook or other written documents (if
any) describing the employing office's leave
policies, clearly provided that certification
or a “‘fitness-for-duty” report would be re-
quired (e.g., by stating that certification
would be required in all cases, by stating
that certification would be required in all
cases in which leave of more than a specified
number of days is taken, or by stating that
a “‘fitness-for-duty’’ report would be required
in all cases for back injuries for employees
in a certain occupation). Where subsequent
written notice is not required, at least oral
notice shall be provided. (See §825.305(a).)

(d) Employing offices are also expected to
responsively answer questions from employ-
ees concerning their rights and responsibil-
ities under the FMLA as made applicable
under the CAA.

(e) Employing offices furnishing FMLA-re-
quired notices to sensory impaired individ-
unals must also comply with all applicable re-
quirements under law.

(f) If an employing office fails to provide
notice in accordance with the provisions of
this section, the employing office may not
take action against an employee for failure
to comply with any provision required to be
set forth in the notice.
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§825.302 What notice does an employee have to
give an employing office when the need for
FMLA leave is foreseeable?

(a) An employee must provide the employ-
ing office at least 30 days advance notice be-
fore FMLA leave is to begin if the need for
the leave is foreseeable based on an expected
birth, placement for adoption or foster care,
or planned medical treatment for a serious
health condition of the employee or of a fam-
ily member. If 30 days notice is not prac-
ticable, such as because of a lack of knowl-
edge of approximately when leave will be re-
quired to begin, a change in circumstances,
or a medical emergency, notice must be
given as soon as practicable. For example, an
employee's health condition may require
leave to commence earlier than anticipated
before the birth of a child. Similarly, little
opportunity for notice may be given before
placement for adoption. Whether the leave is
to be continuous or is to be taken intermit-
tently or on a reduced schedule basis, notice
need only be given one time, but the em-
ployee shall advise the employing office as
soon as practicable if dates of scheduled
leave change or are extended, or were ini-
tially unknown.

(b) ‘*As soon as practicable'” means as soon
as both possible and practical, taking into
account all of the facts and circumstances in
the individual case. For foreseeable leave
where it is not possible to give as much as 30
days notice, ‘‘as soon as practicable” ordi-
narily would mean at least verbal notifica-
tion to the employing office within one or
two business days of when the need for leave
becomes known to the employee.

(¢) An employee shall provide at least
verbal notice sufficient to make the employ-
ing office aware that the employee needs
FMLA-qualifying leave, and the anticipated
timing and duration of the leave. The em-
ployee need not expressly assert rights under
the FMLA as made applicable by the CAA, or
even mention the FMLA, but may only state
that leave is needed for an expected birth or
adoption, for example. The employing office
should inquire further of the employee if it is
necessary to have more information about
whether FMLA leave is being sought by the
employee, and obtain the necessary details
of the leave to be taken. In the case of medi-
cal conditions, the employing office may find
it necessary to inquire further to determine
if the leave Is because of a serious health
condition and may request medical certifi-
cation to support the need for such leave (see
§825.305).

(d) An employing office may also require
an employee to comply with the employing
office’s usual and customary notice and pro-
cedural requirements for requesting leave.
For example, an employing office may re-
quire that written notice set forth the rea-
sons for the requested leave, the anticipated
duration of the leave, and the anticipated
start of the leave. However, fallure to follow
such internal employing office procedures
will not permit an employing office to dis-
allow or delay an employee's taking FMLA
leave if the employee gives timely verbal or
other notice.

(e) When planning medical treatment, the
employee must consult with the employing
office and make a reasonable effort to sched-
ule the leave so as not to disrupt unduly the
employing office’s operations, subject to the
approval of the health care provider. Em-
ployees are ordinarily expected to consult
with their employing offices prior to the
scheduling of treatment in order to work out
a treatment schedule which best suits the
needs of both the employing office and the
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employee. If an employee who provides no-
tice of the need to take FMLA leave on an
intermittent basis for planned medical treat-
ment neglects to consult with the employing
office to make a reasonable attempt to ar-
range the schedule of treatments so as not to
unduly disrupt the employing office’s oper-
ations, the employing office may initiate
discussions with the employee and require
the employee to attempt to make such ar-
rangements, subject to the approval of the
health care provider.

(f) In the case of intermittent leave or
leave on a reduced leave schedule which is
medically necessary, an employee shall ad-
vise the employing office, upon request, of
the reasons why the intermittent/reduced
leave schedule is necessary and of the sched-
ule for treatment, if applicable. The em-
ployee and employing office shall attempt to
work out a schedule which meets the em-
ployee’s needs without unduly disrupting the
employing office’s operations, subject to the
approval of the health care provider.

(g) An employing office may waive employ-
ees’ FMLA notice requirements. In addition,
an employing office may not require compli-
ance with stricter FMLA notice require-
ments where the provisions of a collective
bargaining agreement or applicable leave
plan allow less advance notice to the em-
ploying office. For example, if an employee
(or employing office) elects to substitute
paid vacation leave for unpaid FMLA leave
(see §825.207), and the employing office’s paid
vacation leave plan imposes no prior notifi-
cation requirements for taking such vaca-
tion leave, no advance notice may be re-
quired for the FMLA leave taken in these
circumstances. On the other hand, FMLA no-
tice requirements would apply to a period of
unpaid FMLA leave, unless the employing of-
fice imposes lesser notice requirements on
employees taking leave without pay.

§825.303 What are the reguirements for an em-
ployee to furnish notice to an employing of-
fice where the need for FMLA leave is not
foreseeable?

(a) When the approximate timing of the
need for leave is not foreseeable, an em-
ployee should give notice to the employing
office of the need for FMLA leave as soon as
practicable under the facts and cir-
cumstances of the particular case. It is ex-
pected that an employee will give notice to
the employing office within no more than
one or two working days of learning of the
need for leave, except In extraordinary cir-
cumstances where such notice is not feasible.
In the case of a medical emergency requiring
leave because of an employee’s own serious
health condition or to care for a family
member with a serious health condition,
written advance notice pursnant to an em-
ploying office’s internal rules and procedures
may not be required when FMLA leave is in-
volved.

(b) The employee should provide notice to
the employing office either in person or by
telephone, telegraph, facsimile (“‘fax) ma-
chine or other electronic means. Notice may
be given by the employee’s spokesperson
(e.g., spouse, adult family member or other
responsible party) if the employee is unable
to do so personally. The employee need not
expressly assert rights under the FMLA, as
made applicable by the CAA, or even men-
tion the FMLA, but may only state that
leave is needed. The employing office will be
expected to obtain any additional required
information through informal means. The
employee or spokesperson will be expected to
provide more information when it can read-
ily be accomplished as a practical matter,
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taking into consideration the exigencies of
the situation.

$§825.304 What recourse do employing offices
have if employees fail to provide the re-
gquired notice?

(a) An employing office may waive employ-
ees' FMLA notice obligations or the employ-
ing office’s own internal rules on leave no-
tice requirements.

(b) If an employee fails to give 30 days no-
tice for foreseeable leave with no reasonable
excuse for the delay, the employing office
may delay the taking of FMLA leave until at
least 30 days after the date the employee
provides notice to the employing office of
the need for FMLA leave.

(¢) In all cases, in order for the onset of an
employee’s FMLA leave to be delayed due to
lack of required notice, it must be clear that
the employee had actual notice of the FMLA
notice requirements. This condition would be
satisfied by the employing office's proper
posting, at the worksite where the employee
is employed, of the information regarding
the FMLA provided (pursuant to section
301(h)(2) of the CAA, 2 U.S.C. 1381(h)(2)) by
the Office of Compliance to the employing
office in a manner suitable for posting. Fur-
thermore, the need for leave and the approxi-
mate date leave would be taken must have
been clearly foreseeable to the employee 30
days in advance of the leave. For example,
knowledge that an employee would receive a
telephone call about the availability of a
child for adoption at some unknown point in
the future would not be sufficient.

§825.305 When must an employee provide medi-
cal certification to support FMLA leave?

(a) An employing office may require that
an employee's leave to care for the employ-
ee's seriously i1l spouse, son, daughter, or
parent, or due to the employee's own serious
health condition that makes the employee
unable to perform one or more of the essen-
tial functions of the employee's position, be
supported by a certification issued by the
health care provider of the employee or the
employee’s 111 family member. An employing
office must give notice of a requirement for
medical certification each time a certifi-
cation is required; such notice must be writ-
ten notice whenever required by §825.301. An
employing office’s oral request to an em-
ployee to furnish any subsequent medical
certification is sufficient.

(b) When the leave is foreseeable and at
least 30 days notice has been provided, the
employee should provide the medical certifi-
cation before the leave begins. When this is
not possible, the employee must provide the
requested certification to the employing of-
fice within the time frame requested by the
employing office (which must allow at least
15 calendar days after the employing office’s
request), unless it is not practicable under
the particular circumstances to do so despite
the employee’s diligent, good faith efforts.

(c) In most cases, the employing office
should request that an employee furnish cer-
tification from a health care provider at the
time the employee gives notice of the need
for leave or within two business days there-
after, or, in the case of unforeseen leave,
within two business days after the leave
commences. The employing office may re-
quest certification at some later date if the
employing office later has reason to question
the appropriateness of the leave or its dura-
tion.

(d) At the time the employing office re-
quests certification, the employing office
must also advise an employee of the antici-
pated consequences of an employee’s failure
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to provide adequate certification. The em-
ploying office shall advise an employee
whenever the employing office finds a cer-
tification incomplete, and provide the em-
ployee a reasonable opportunity to cure any
such deficiency.

(e) If the employing office's sick or medical
leave plan imposes medical certification re-
quirements that are less stringent than the
certification requirements of these regula-
tions, and the employee or employing office
elects to substitute paid sick, vacation, per-
sonal or family leave for unpaid FMLA leave
where authorized (see §825.207), only the em-
ploying office’'s less stringent sick leave cer-
tification requirements may be imposed.
§825.306 How much information may be re-

quired in medical certifications of a serious
health condition?

(a) The Office of Compliance has made
available an optional form (" Certification of
Physician or Practitioner’) for employees’
(or their family members’) use in obtaining
medical certification, including second and
third opinions, from health care providers
that meets FMLA's certification require-
ments. (See Appendix B to these regula-
tions.) This optional form reflects certifi-
cation requirements so as to permit the
health care provider to furnish appropriate
medical information within his or her
knowledge.

(b) The Certification of Physician or Prac-
titioner form is modeled closely on Form
WH-380, as revised, which was developed by
the Department of Labor (see 29 C.F.R. Part
825, Appendix B). The employing office may
use the Office of Compliance’s form, or Form
WH-380, as revised, or another form contain-
ing the same basic information; however, no
additional information may be required. In
all instances the information on the form
must relate only to the serious health condi-
tion for which the current need for leave ex-
ists. The form identifies the health care pro-
vider and type of medical practice (including
pertinent specialization, if any), makes max-
imum use of checklist entries for ease in
completing the form, and contains required
entries for:

(1) A certification as to which part of the
definition of ‘‘serious health condition” (see
§825.114), if any, applies to the patient's con-
dition, and the medical facts which support
the certification, including a brief statement
as to how the medical facts meet the criteria
of the definition.

(2)1) The approximate date the serious
health condition commenced, and its prob-
able duration, including the probable dura-
tion of the patient’'s present incapacity (de-
fined to mean inability to work, attend
school or perform other regular daily activi-
ties due to the serious health condition,
treatment therefor, or recovery therefrom) if
different.

(i) Whether it will be necessary for the
employee to take leave intermittently or to
work on a reduced leave schedule basis (i.e.,
part-time) as a result of the serious health
condition (see §825.117 and §825.203), and if
so, the probable duration of such schedule.

(iii) If the condition is pregnancy or a
chronic condition within the meaning of
§825.114(a)(2)(111), whether the patient is pres-
ently incapacitated and the likely duration
and frequency of episodes of incapacity.

(3)(1)(A) If additional treatments will be re-
quired for the condition, an estimate of the
probable number of such treatments.

(B) If the patient’s incapacity will be inter-
mittent, or will require a reduced leave
schedule, an estimate of the probable num-
ber and interval between such treatments,
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actual or estimated dates of treatment if
known, and perlod required for recovery if

any.

(11) If any of the treatments referred to in
subparagraph (i) will be provided by another
provider of health services (e.g., physical
therapist), the nature of the treatments.

(111) If a regimen of continuing treatment
by the patient is required under the super-
vision of the health care provider, a general
description of the regimen (see §825.114(b)).

(4) If medical leave is required for the em-
ployee’s absence from work because of the
employee’s own condition (including ab-
sences due to pregnancy or a chronic condi-
tion), whether the employee:

(1) 1s unable to perform work of any kind;

(i1) is unable to perform any one or more of
the essential functions of the employee’'s po-
sition, including a statement of the essential
functions the employee is unable to perform
(see §825.115), based on either information
provided on a statement from the employing
office of the essential functions of the posi-
tion or, if not provided, discnssion with the
employee about the employee's job func-
tions; or

(1i1) must be absent from work for treat-
ment.

(5)(1) If leave is required to care for a fam-
ily member of the employee with a serious
health condition, whether the patient re-
quires assistance for basic medical or per-
sonal needs or safety, or for transportation;
or if not, whether the employee’s presence to
provide psychological comfort would be ben-
eficial to the patient or assist in the pa-
tient’s recovery. The employee is required to
indicate on the form the care he or she will
provide and an estimate of the time period.

(i) If the employee’s family member will
need care only intermittently or on a re-
duced leave schedule basis (i.e., part-time),
the probable duration of the need.

(c¢) If the employing office’s sick or medical
leave plan requires less information to be
furnished in medical certifications than the
certification requirements of these regula-
tions, and the employee or employing office
elects to substitute paid sick, vacation, per-
sonal or family leave for unpaid FMLA leave
where authorized (see §825.207), only the em-
ploying office’s lesser sick leave certification
requirements may be imposed.

§825.307 What may an employing office do if it
questions the adequacy of a medical certifi-
cation?

(a) If an employee submits a complete cer-
tification signed by the health care provider,
the employing office may not request addi-
tional information from the employee's
health care provider. However, a health care
provider representing the employing office
may contact the employee’s health care pro-
vider, with the employee’s permission, for
purposes of clarification and authenticity of
the medical certification.

(1) If an employee is on FMLA leave run-
ning concurrently with a workers' compensa-
tion absence, and the provisions of the work-
ers’ compensation statute permit the em-
ploying office or the employing office’s rep-
resentative to have direct contact with the
employee's workers' compensation health
care provider, the employing office may fol-
low the workers' compensation provisions.

(2) An employing office that has reason to
doubt the validity of a medical certification
may require the employee to obtain a second
opinion at the employing office’s expense.
Pending receipt of the second (or third) med-
ical opinion, the employee is provisionally
entitled to the benefits of the FMLA as made
applicable by the CAA, including mainte-
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nance of group health benefits. If the certifi-
cations do not ultimately establish the em-
ployee’s entitlement to FMLA leave, the
leave shall not be designated as FMLA leave
and may be treated as paid or unpaid leave
under the employing office’'s established
leave policies. The employing office is per-
mitted to designate the health care provider
to furnish the second opinion, but the se-
lected health care provider may not be em-
ployed on a regular basis by the employing
office. See also paragraphs (e) and (f) of this
section.

(b) The employing office may not regularly
contract with or otherwise regularly utilize
the services of the health care provider fur-
nishing the second opinion unless the em-
ploying office is located in an area where ac-
cess to health care is extremely limited (e.g.,
a rural area where no more than one or two
doctors practice in the relevant specialty in
the vicinity).

(c) If the opinions of the employee’s and
the employing office’s designated health care
providers differ, the employing office may
require the employee to obtain certification
from a third health care provider, again at
the employing office’s expense. This third
opinion shall be final and binding. The third
health care provider must be designated or
approved jointly by the employing office and
the employee. The employing office and the
employee must each act in good faith to at-
tempt to reach agreement on whom to select
for the third opinion provider. If the employ-
ing office does not attempt in good faith to
reach agreement, the employing office will
be bound by the first certification. If the em-
ployee does not attempt in good faith to
reach agreement, the employee will be bound
by the second certification. For example, an
employee who refuses to agree to see a doc-
tor in the specialty in question may be fail-
ing to act in good faith. On the other hand,
an employing office that refuses to agree to
any doctor on a list of specialists in the ap-
propriate fleld provided by the employee and
whom the employee has not previously con-
sulted may be failing to act in good faith.

(d) The employing office is required to pro-
vide the employee with a copy of the second
and third medical opinions, where applica-
ble, upon request by the employee. Re-
quested copies are to be provided within two
business days unless extenuating cir-
cumstances prevent such action.

(e) If the employing office requires the em-
ployee to obtain either a second or third
opinion the employing office must reimburse
an employee or family member for any rea-
sonable “‘out of pocket’ travel expenses in-
curred to obtain the second and third medi-
cal opinions. The employing office may not
require the employee or family member to
travel outside normal commuting distance
for purposes of obtaining the second or third
medical opinions except in very unusual cir-
cumstances.

(D) In circumstances when the employee or
a family member is visiting in another coun-
try, or a family member resides in a another
country, and a serious health condition de-
velops, the employing office shall accept a
medical certification as well as second and
third opinions from a health care provider
who practices in that country.

§825.308 Under what circumstances may an em-
ploying office request subsequent recertifi-
cations of medical conditions?

(a) For pregnancy, chronic, or permanent/
long-term conditions under continuing su-
pervision of a health care provider (as de-
fined in §825.114(a) (2)(11), (1i1) or (iv)), an em-
ploying office may request recertification no
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more often than every 30 days and only in

connection with an absence by the employee,

unless:

(1) Circumstances described by the pre-
vious certification have changed signifi-
cantly (e.g., the duration or frequency of ab-
sences, the severity of the condition, com-
plications); or

(2) The employing office receives informa-
tion that casts doubt upon the employee's
stated reason for the absence,

(b)(1) If the minimum duration of the pe-
riod of incapacity specified on a certification
furnished by the health care provider is more
than 30 days, the employing office may not
request recertification until that minimum
duration has passed unless one of the condi-
tions set forth in paragraph (¢)(1), (2) or (3) of
this section is met.

(2) For FMLA leave taken intermittently
or on a reduced leave schedule basis, the em-
ploying office may not request recertifi-
cation in less than the minimum period spec-
ified on the certification as necessary for
such leave (including treatment) unless one
of the conditions set forth in paragraph
(e)(1), (2) or (3) of this section is met.

(¢) For circumstances not covered by para-
graphs (a) or (b) of this section, an employ-
ing office may request recertification at any
reasonable interval, but not more often than
every 30 days, unless:

(1) The employee requests an extension of
leave;

(2) Circumstances described by the pre-
vious certification have changed signifi-
cantly (e.g., the duration of the illness, the
nature of the illness, complications); or

(3) The employing office receives informa-
tion that casts doubt upon the continuing
validity of the certification.

(d) The employee must provide the re-
quested recertification to the employing of-
fice within the time frame requested by the
employing office (which must allow at least
15 calendar days after the employing office’'s
request), unless it is not practicable under
the particular circumstances to do so despite
the employee’s diligent, good faith efforts.

(e) Any recertification requested by the
employing office shall be at the employee's
expense unless the employing office provides
otherwise. No second or third opinion on re-
certification may be required.

§825.309 What notice may an employing office
reguire regarding an employee’s intent to re-
turn to work?

(a) An employing office may require an
employee on FMLA leave to report periodi-
cally on the employee's status and intent to
return to work. The employing office’s pol-
icy regarding such reports may not be dis-
criminatory and must take into account all
of the relevant facts and circumstances re-
lated to the individual employee's leave situ-
ation.

(b) If an employee gives unequivocal notice
of intent not to return to work, the employ-
ing office’s obligations under FMLA, as
made applicable by the CAA, to maintain
health benefits (subject to requirements of
COBRA or 5 U.S.C. 8905a, whichever is appli-
cable) and to restore the employee cease.
However, these obligations continue if an
employee indicates he or she may be unable
to return to work but expresses a continuing
desire to do so.

(c) It may be necessary for an employee to
take more leave than originally anticipated.
Conversely, an employee may discover after
beginning leave that the circumstances have
changed and the amount of leave originally
anticipated is no longer necessary. An em-
ployee may not be required to take more
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FMLA leave than necessary to resolve the
circumstance that precipitated the need for
leave. In both of these situations, the em-
ploying office may require that the employee
provide the employing office reasonable no-
tice (i.e., within two business days) of the
changed circumstances where foreseeable.

The employing office may also obtain infor-

mation on such changed circumstances

through requested status reports.

§825.310 Under what circumstances may an em-
ploying office require that an employee sub-
mit a medical certification that the employee
is able (or unable) to return to work (i.e., a
“fitness-for-duty"’ report)?

(a) As a condition of restoring an employee
whose FMLA leave was occasioned by the
employee's own serious health condition
that made the employee unable to perform
the employee's job, an employing office may
have a uniformly-applied policy or practice
that requires all similarly-situated employ-
ees (l.e., same occupation, same serious
health condition) who take leave for such
conditions to obtain and present certifi-
cation from the employee’s health care pro-
vider that the employee is able to resume
work.

(b) If the terms of a collective bargaining
agreement govern an employee's return to
work, those provisions shall be applied.
Similarly, requirements under the Ameri-
cans with Disabilities Act (ADA), as made
applicable by the CAA, that any return-to-
work physical be job-related and consistent
with business necessity apply. For example,
an attorney could not be required to submit
to a medical examination or inquiry just be-
cause her leg had been amputated. The es-
sential functions of an attorney’s job do not
require use of both legs; therefore such an in-
quiry would not be job related. An employing
office may require a warehouse laborer,
whose back impairment affects the ability to
lift, to be examined by an orthopedist, but
may not require this employee to submit to
an HIV test where the test is not related to
either the essential functions of his/her job
or to his’her impairment.

(¢) An employing office may seek fitness-
for-duty certification only with regard to the
particular health condition that caused the
employee’s need for FMLA leave. The certifi-
cation itself need only be a simple statement
of an employee’s ability to return to work. A
health care provider employed by the em-
ploying office may contact the employee's
health care provider with the employee’s
permission, for purposes of clarification of
the employee’s fitness to return to work. No
additional information may be acquired, and
clarification may be requested only for the
serious health condition for which FMLA
leave was taken. The employing office may
not delay the employee's return to work
while contact with the health care provider
is being made.

(d) The cost of the certification shall be
borne by the employee and the employee is
not entitled to be paid for the time or travel
costs spent in acquiring the certification.

(e) The notice that employing offices are
required to give to each employee giving no-
tice of the need for FMLA leave regarding
their FMLA rights and obligations as made
applicable by the CAA (see §825.301) shall ad-
vise the employee if the employing office
will require fitness-for-duty certification to
return to work. If the employing office has a
bhandbook explaining employment policies
and benefits, the handbook should explain
the employing office’s general policy regard-
ing any requirement for fitness-for-duty cer-
tification to return to work. Specific notice
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shall also be given to any employee from
whom fitness-for-duty certification will be
required either at the time notice of the need
for leave is given or immediately after leave
commences and the employing office is ad-
vised of the medical circumstances requiring
the leave, unless the employee’s condition
changes from one that did not previously re-
quire certification pursuant to the employ-
ing office’s practice or policy. No second or
third fitness-for-duty certification may be
required.

(f) An employing office may delay restora-
tion to employment until an employee sub-
mits a required fitness-for-duty certification
unless the employing office has failed to pro-
vide the notices required in paragraph (e) of
this section.

(g) An employing office is not entitled to
certification of fitness to return to duty
when the employee takes intermittent leave
as described in §825.203.

(h) When an employee is unable to return
to work after FMLA leave because of the
continuation, recurrence, or onset of the em-
ployee's or family member's serious health
condition, thereby preventing the employing
office from recovering its share of health
benefit premium payments made on the em-
ployee's behalf during a period of unpaid
FMLA leave, the employing office may re-
quire medical certification of the employee’s
or the family member’s serious health condi-
tion. (See §825.213(2)(3).) The cost of the cer-
tification shall be borne by the employee and
the employee is not entitled to be paid for
the time or travel costs spent in acquiring
the certification.

§825.311 What happens if an employee fails to
satisfy the medical certification and/or re-
certification requirements?

(a) In the case of foreseeable leave, an em-
ploying office may delay the taking of
FMLA leave to an employee who fails to pro-
vide timely certification after being re-
quested by the employing office to furnish
such certification (i.e., within 15 calendar
days, if practicable), until the required cer-
tification is provided.

(b) When the need for leave is not foresee-
able, or in the case of recertification, an em-
ployee must provide certification (or recer-
tification) within the time frame requested
by the employing office (which must allow at
least 15 days after the employing office’s re-
quest) or as soon as reasonably possible
under the particular facts and cir-
cumstances. In the case of a medical emer-
gency, it may not be practicable for an em-
ployee to provide the required certification
within 15 calendar days. If an employee fails
to provide a medical certification within a
reasonable time under the pertinent cir-
cumstances, the employing office may delay
the employee's continuation of FMLA leave.
If the employee never produces the certifi-
cation, the leave is not FMLA leave.

(c) When requested by the employing office
pursuant to a uniformly applied policy for
similarly-situated employees, the employee
must provide medical certification at the
time the employee seeks reinstatement at
the end of FMLA leave taken for the employ-
ee's serious health condition, that the em-
ployee is fit for duty and able to return to
work (see §825.310(a)) if the employing office
has provided the required notice (see
§825.301(c); the employing office may delay
restoration until the certification is pro-
vided. In this situation, unless the employee
provides either a fitness-for-duty certifi-
cation or a new medical certification for a
serious health condition at the time FMLA
leave is concluded, the employee may be ter-
minated. See also §825.213(a)(3).
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§825.312 Under what circumstances may an em-
ploying office refuse to provide FMLA leave
or reinstatement to eligible employees?

(a) If an employee fails to give timely ad-
vance notice when the need for FMLA leave
is foreseeable, the employing office may
delay the taking of FMLA leave until 30 days
after the date the employee provides notice
to the employing office of the need for FMLA
leave. (See §825.302.)

(b) If an employee fails to provide in a
timely manner a requested medical certifi-
cation to substantiate the need for FMLA
leave due to a serious health condition, an
employing office may delay continuation of
FMLA leave until an employee submits the
certificate. (See §§ 825.305 and 825.311.) If the
employee never produces the certification,
the leave is not FMLA leave.

(c) If an employee fails to provide a re-
quested fitness-for-duty certification to re-
turn to work, an employing office may delay
restoration until the employee submits the
certificate. (See §§ 825.310 and 825.311.)

(d) An employee has no greater right to re-
instatement or to other benefits and condi-
tions of employment than if the employee
had been continuously employed during the
FMLA leave period. Thus, an employee’s
rights to continued leave, maintenance of
health benefits, and restoration cease under
FMLA, as made applicable by the CAA, if
and when the employment relationship ter-
minates (e.g., layoff), unless that relation-
ship continues, for example, by the employee
remaining on paid FMLA leave. If the em-
ployee is recalled or otherwise re-employed,
an eligible employee is immediately entitled
to further FMLA leave for an FMLA-qualify-
ing reason. An employing office must be able
to show, when an employee requests restora-
tion, that the employee would not otherwise
have been employed if leave had not been
taken in order to deny restoration to em-
ployment. (See §825.216.)

(e) An employing office may require an em-
ployee on FMLA leave to report periodically
on the employee’s status and intention to re-
turn to work. (See §825.309.) If an employee
unequivocally advises the employing office
either before or during the taking of leave
that the employee does not intend to return
to work, and the employment relationship is
terminated, the employee’s entitlement to
continued leave, maintenance of health ben-
efits, and restoration ceases unless the em-
ployment relationship continues, for exam-
ple, by the employee remaining on paid
leave. An employee may not be required to
take more leave than necessary to address
the circumstances for which leave was
taken. If the employee is able to return to
work earlier than anticipated, the employee
shall provide the employing office two busi-
ness days notice where feasible; the employ-
ing office is required to restore the employee
once such notice is given, or where such
prior notice was not feasible.

(f) An employing office may deny restora-
tion to employment, but not the taking of
FMLA leave and the maintenance of health
benefits, to an eligible employee only under
the terms of the “key employee’ exemption.
Denial of reinstatement must be necessary
to prevent ‘“substantial and grievous eco-
nomic injury” to the employing office's op-
erations. The employing office must notify
the employee of the employee's status as a
‘“‘key employee” and of the employing of-
fice's intent to deny reinstatement on that
basis when the employing office makes these
determinations. If leave has started, the em-
ployee must be given a reasonable oppor-
tunity to return to work after being so noti-
fied. (See §825.219.)
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(g) An employee who fraudulently obtains
FMLA leave from an employing office is not
protected by job restoration or maintenance
of health benefits provisions of the FMLA as
made applicable by the CAA.

(h) If the employing office has a uniformly-
applied policy governing outside or supple-
mental employment, such a policy may con-
tinue to apply to an employee while on
FMLA leave. An employing office which does
not have such a policy may not deny benefits
to which an employee is entitled under
FMLA as made applicable by the CAA on
this basis unless the FMLA leave was fraudu-
lently obtained as in paragraph (g) of this
section.

Subpart D—What Enforcement Mechanisms
Does the CAA Provide?

§825.400 What can employees do who believe
that their rights under the FMLA as made
applicable by the CAA have been violated?

(a) To commence a proceeding, a covered
employee alleging a violation of the rights
and protections of the FMLA made applica-
ble by the CAA must request counseling by
the Office of Compliance not later than 180
days after the date of the alleged violation.
If a covered employee misses this deadline,
the covered employee will be unable to ob-
tain a remedy under the CAA.

(b) The following procedures are available
under title IV of the CAA for covered em-
ployees who believe that their rights under
FMLA as made applicable by the CAA have
been violated:

(1) counseling;

(2) mediation; and

(3) election of either—

(A) a formal complaint, filed with the Of-
fice of Compliance, and a hearing before a
hearing officer, subject to review by the
Board of Directors of the Office of Compli-
ance, and judicial review in the United
States Court of Appeals for the Federal Cir-
cuit; or

(B) a civil action in a district court of the
United States.

(¢) Regulations of the Office of Compliance
describing and governing these procedures
are found at [proposed rules can be found at
141 Cong. Rec. S17012 (November 14, 1995)].

§825.401 [Reserved]

$825.402 [Reserved)]

§825.403 [Reserved]

§825.404 [Reserved]
Subpart E—[Reserved]

Subpart F—What Special Rules Apply to

Employees of Schools?

§825.600 To whom do the special rules apply?

(a) Certain special rules apply to employ-
ees of ““local educational agencies,” includ-
ing public school boards and elementary
schools under their jurisdiction, and private
elementary and secondary schools. The spe-
cial rules do not apply to other kinds of edu-
cational institutions, such as colleges and
universities, trade schools, and preschools.

(b) Educational institutions are covered by
FMLA as made applicable by the CAA (and
these special rules). The usual requirements
for employees to be “eligible” apply.

(c) The special rules affect the taking of
intermittent leave or leave on a reduced
leave schedule, or leave near the end of an
academic term (semester), by instructional
employees. “Instructional employees’ are
those whose principal function is to teach
and instruct students in a class, a small
group, or an individual setting. This term in-
cludes not only teachers, but also athletic
coaches, driving instructors, and special edu-
cation assistants such as signers for the
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hearing impaired. It does not include, and
the special rules do not apply to, teacher as-
sistants or aides who do not have as their
principal job actual teaching or instructing,
nor does it include auxiliary personnel such
as counselors, psychologists, or curriculum
specialists. It also does not include cafeteria
workers, maintenance workers, or bus driv-
ers.

(d) Special rules which apply to restoration
to an equivalent position apply to all em-
ployees of local educational agencies.
$§825.601 What limitations apply to the taking of

intermittent leave or leave on a reduced
leave schedule?

(a) Leave taken for a period that ends with
the school year and begins the next semester
is leave taken consecutively rather than
intermittently. The period during the sum-
mer vacation when the employee would not
have been required to report for duty is not
counted against the employee’'s FMLA leave
entitlement. An instructional employee who
is on FMLA leave at the end of the school
year must be provided with any benefits over
the summer vacation that employees would
normally receive if they had been working at
the end of the school year.

(1) If an eligible instructional employee
needs intermittent leave or leave on a re-
duced leave schedule to care for a family
member, or for the employee’'s own serious
health condition, which is foreseeable based
on planned medical treatment, and the em-
ployee would be on leave for more than 20
percent of the total number of working days
over the period the leave would extend, the
employing office may require the employee
to choose either to:

(1) Take leave for a period or periods of a
particular duration, not greater than the du-
ration of the planned treatment; or

(i1) Transfer temporarily to an available
alternative position for which the employee
is qualified, which has equivalent pay and
benefits and which better accommodates re-
curring periods of leave than does the em-
ployee’s regular position.

(2) These rules apply only to a leave in-
volving more than 20 percent of the working
days during the period over which the leave
extends. For example, if an instructional em-
ployee who normally works five days each
week needs to take two days of FMLA leave
per week over a period of several weeks, the
special rules would apply. Employees taking
leave which constitutes 20 percent or less of
the working days during the leave period
would not be subject to transfer to an alter-
native position. ‘“‘Periods of a particular du-
ration" means a block, or blocks, of time be-
ginning no earlier than the first day for
which leave is needed and ending no later
than the last day on which leave is needed,
and may include one uninterrupted period of
leave.

(b) If an instructional employee does not
give required notice of foreseeable FMLA
leave (see §825.302) to be taken intermit-
tently or on a reduced leave schedule, the
employing office may require the employee
to take leave of a particular duration, or to
transfer temporarily to an alternative posi-
tion. Alternatively, the employing office
may require the employee to delay the tak-
ing of leave until the notice provision is met.
See §825.207(h).

§825.602 What limitations apply to the taking of
leave near the end of an academic term?

(a) There are also different rules for in-
structional employees who begin leave more
than five weeks before the end of a term, less
than five weeks before the end of a term, and
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less than three weeks before the end of a
term. Regular rules apply except in cir-
cumstances when:

(1) An instructional employee begins leave
more than five weeks before the end of a
term. The employing office may require the
employee to continue taking leave until the
end of the term if—

(1) The leave will last at least three weeks,
and

(ii) The employee would return to work
during the three-week period before the end
of the term.

(2) The employee begins leave for a purpose
other than the employee's own serious
health condition during the five-week period
before the end of a term. The employing of-
fice may require the employee to continue
taking leave until the end of the term if—

(1) The leave will last more than two
weeks, and

(i) The employee would return to work
during the two-week period before the end of
the term.

(3) The employee begins leave for a purpose
other than the employee's own serious
health condition during the three-week pe-
riod before the end of a term, and the leave
will last more than five working days. The
employing office may require the employee
to continue taking leave until the end of the
term.

(b) For purposes of these provisions, “‘aca-
demic term” means the school semester,
which typically ends near the end of the cal-
endar year and the end of spring each school
year. In no case may a school have more
than two academic terms or semesters each
year for purposes of FMLA as made applica-
ble by the CAA. An example of leave falling
within these provisions would be where an
employee plans two weeks of leave to care
for a family member which will begin three
weeks before the end of the term. In that sit-
uation, the employing office could require
the employee to stay out on leave until the
end of the term.

§4825.603 Is all leave taken during ‘‘periods of a
particular duration" counted against the
FMLA leave entitlement?

(a) If an employee chooses to take leave for
“periods of a particular duration’” in the
case of intermittent or reduced schedule
leave, the entire period of leave taken will
count as FMLA leave.

(b) In the case of an employee who is re-
quired to take leave until the end of an aca-
demic term, only the period of leave until
the employee is ready and able to return to
work shall be charged against the employee’s
FMLA leave entitlement. The employing of-
fice has the option not to require the em-
ployee to stay on leave until the end of the
school term. Therefore, any additional leave
required by the employing office to the end
of the school term is not counted as FMLA
leave; however, the employing office shall be
required to maintain the employee’s group
health insurance and restore the employee to
the same or equivalent job including other
benefits at the conclusion of the leave.

§825.604 What special rules apply to restoration
to “an equivalent position?"

The determination of how an employee is
to be restored to ‘“‘an equivalent position™
upon return from FMLA leave will be made
on the basis of ‘“established school board
policies and practices, private school policies
and practices, and collective bargaining
agreements.” The “‘established policies™ and
collective bargaining agreements used as a
basis for restoration must be in writing,
must be made known to the employee prior
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to the taking of FMLA leave, and must
clearly explain the employee's restoration
rights upon return from leave. Any estab-
lished policy which is used as the basis for
restoration of an employee to ‘‘an equivalent
position” must provide substantially the
same protections as provided in the FMLA,
as made applicable by the CAA, for rein-
stated employees. See §825.215. In other
words, the policy or collective bargaining
agreement must provide for restoration to
an ‘“‘equivalent position” with equivalent
employment benefits, pay, and other terms
and conditions of employment. For example,
an employee may not be restored to a posi-
tion requiring additional licensure or certifi-
cation.

Subpart G—How Do Other Laws, Employing
Office Practices, and Collective Bargaining
Agreements Affect Employee Rights Under

the FMLA as Made Applicable by the CAA?

§825.700 What if an employing office provides
more generous benefits than required by
FMLA as made applicable by the CAA?

(a) An employing office must observe any
employment benefit program or plan that
provides greater family or medical leave
rights to employees than the rights estab-
lished by the FMLA. Conversely, the rights
established by the FMLA, as made applicable
by the CAA, may not be diminished by any
employment benefit program or plan. For ex-
ample, a provision of a collective bargaining
agreement (CBA) which provides for rein-
statement to a position that is not equiva-
lent because of seniority (e.g., provides less-
er pay) is superseded by FMLA. If an employ-
ing office provides greater unpaid family
leave rights than are afforded by FMLA, the
employing office is not required to extend
additional rights afforded by FMLA, such as
maintenance of health benefits (other than
through COBRA or 5 U.S.C. 8905a, whichever
is applicable), to the additional leave period
not covered by FMLA, If an employee takes
pald or unpaid leave and the employing of-
fice does not designate the leave as FMLA
leave, the leave taken does not count against
an employee's FMLA entitlement.

(b) Nothing in the FMLA, as made applica-
ble by the CAA, prevents an employing office
from amending existing leave and employee
benefit programs, provided they comply with
FMLA as made applicable by the CAA, How-
ever, nothing in the FMLA, as made applica-
ble by the CAA, is intended to discourage
employing offices from adopting or retaining
more generous leave policies.

(c) [Reserved]

§825.701 [Reserved]

§825.702 How does FMLA affect anti-discrimina-
tion laws as applied by section 201 of the
CAA?

(a) Nothing in FMLA modifies or affects
any applicable law prohibiting discrimina-
tion on the basis of race, religion, color, na-
tional origin, sex, age, or disability (e.g..
Title VI of the Civil Rights Act of 1964, as
amended by the Pregnancy Discrimination
Act), as made applicable by the CAA.
FMLA's legislative history explains that
FMLA is “not intended to modify or affect
the Rehabilitation Act of 1973, as amended,
the regulations concerning employment
which have been promulgated pursuant to
that statute, or the Americans with Disabil-
ities Act of 1990, or the regulations issued
under that act. Thus, the leave provisions of
the [FMLA] are wholly distinct from the rea-
sonable accommodation obligations of em-
ployers covered under the [ADA] * * * or the
Federal government itself. The purpose of
the FMLA is to make leave available to eli-
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gible employees and employing offices with-
in its coverage, and not to limit already ex-
isting rights and protection.” S. Rep. No. 3,
103d Cong., 1st Sess. 38 (1993). An employing
office must therefore provide leave under
whichever statutory provision provides the
greater rights to employees.

(b) If an employee is a qualified individual
with a disability within the meaning of the
Americans with Disabilities Act (ADA), the
employing office must make reasonable ac-
commeodations, etc., barring undue hardship,
in accordance with the ADA. At the same
time, the employing office must afford an
employee his or her FMLA rights. ADA’s
“disability’’ and FMLA’s “serious health
condition” are different concepts, and must
be analyzed separately. FMLA entitles eligi-
ble employees to 12 weeks of leave in any 12-
month period, whereas the ADA allows an in-
determinate amount of leave, barring undue
hardship, as a reasonable accommodation.
FMLA requires employing offices to main-
tain employees’ group health plan coverage
during FMLA leave on the same conditions
as coverage would have been provided if the
employee had been continuously employed
during the leave period, whereas ADA does
not require maintenance of health insurance
unless other employees receive health insur-
ance during leave under the same cir-
cumstances.

(c)(1) A reasonable accommodation under
the ADA might be accomplished by providing
an individual with a disability with a part-
time job with no health benefits, assuming
the employing office did not ordinarily pro-
vide health insurance for part-time employ-
ees. However, FMLA would permit an em-
ployee to work a reduced leave schedule
until the equivalent of 12 workweeks of leave
were used, with group health benefits main-
tained during this period. FMLA permits an
employing office to temporarily transfer an
employee who is taking leave intermittently
or on a reduced leave schedule to an alter-
native position, whereas the ADA allows an
accommodation of reassignment to an equiv-
alent, vacant position only if the employee
cannot perform the essential functions of the
employee’s present position and an accom-
modation is not possible in the employee’s
present position, or an accommodation in
the employee’s present position would cause
an undue hardship. The examples in the fol-
lowing paragraphs of this section dem-
onstrate how the two laws would interact
with respect to a qualified individual with a
disability.

(2) A qualified individual with a disability
who is also an “‘eligible employee’ entitled
to FMLA leave requests 10 weeks of medical
leave as a reasonable accommodation, which
the employing office grants because it is not
an undue hardship. The employing office ad-
vises the employee that the 10 weeks of leave
is also being designated as FMLA leave and
will count towards the employee's FMLA
leave entitlement. This designation does not
prevent the parties from also treating the
leave as a reasonable accommodation and re-
instating the employee into the same job, as
required by the ADA, rather than an equiva-
lent position under FMLA, if that is the
greater right available to the employee. At
the same time, the employee would be enti-
tled under FMLA to have the employing of-
fice maintain group health plan coverage
during the leave, as that requirement pro-
vides the greater right to the employee.

(3) If the same employee needed to work
part-time (a reduced leave schedule) after re-
turning to his or her same job, the employee
would still be entitled under FMLA to have
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group health plan coverage maintained for
the remainder of the two-week equivalent of
FMLA leave entitlement, notwithstanding
an employing office policy that part-time
employees do not receive health Insurance.
This employee would be entitled under the
ADA to reasonable accommodations to en-
able the employee to perform the essential
functions of the part-time position. In addi-
tion, because the employee is working a
part-time schedule as a reasonable accom-
modation, the employee would be shielded
from FMLA's provision for temporary as-
signment to a different alternative position.
Once the employee has exhausted his or her
remaining FMLA leave entitlement while
working the reduced (part-time) schedule, if
the employee is a qualified individual with a
disability, and if the employee is unable to
return to the same full-time position at that
time, the employee might continue to work
part-time as a reasonable accommodation,
barring undue hardship; the employee would
then be entitled to only those employment
benefits ordinarily provided by the employ-
ing office to part-time employees.

(4) At the end of the FMLA leave entitle-
ment, an employing office is required under
FMLA to reinstate the employee in the same
or an equivalent position, with equivalent
pay and benefits, to that which the employee
held when leave commenced. The employing
office’s FMLA obligations would be satisfied
if the employing office offered the employee
an equivalent full-time position. If the em-
ployee were unable to perform the essential
functions of that equivalent position even
with reasonable accommodation, because of
a disability, the ADA may require the em-
ploying office to make a reasonable accom-
modation at that time by allowing the em-
ployee to work part-time or by reassigning
the employee to a vacant position, barring
undue hardship.

(d)(1) If FMLA entitles an employee to
leave, an employing office may not, in lieu of
FMLA leave entitlement, require an em-
ployee to take a job with a reasonable ac-
commodation. However, ADA may require
that an employing office offer an employee
the opportunity to take such a position. An
employing office may not change the essen-
tial functions of the job in order to deny
FMLA leave. See §825.220(b).

(2) An employee may be on a workers' com-
pensation absence due to an on-the-job in-
jury or illness which also qualifies as a seri-
ous health condition under FMLA. The
workers' compensation absence and FMLA
leave may run concurrently (subject to prop-
er notice and designation by the employing
office). At some point the health care pro-
vider providing medical care pursuant to the
workers’ compensation injury may certify
the employee is able to return to work in a
“light duty" position. If the employing of-
fice offers such a position, the employee is
permitted but not required to accept the po-
sition (see §825.220(d)). As a result, the em-
ployee may no longer qualify for payments
from the workers' compensation benefit
plan, but the employee is entitled to con-
tinue on unpaid FMLA leave either until the
employee is able to return to the same or
equivalent job the employee left or until the
12-week FMLA leave entitlement is ex-
hausted. See §825.207(d)(2). If the employee
returning from the workers' compensation
injury is a qualified individual with a dis-
ability, he or she will have rights under the
ADA.

(e) If an employing office requires certifi-
cations of an employee’s fitness for duty to
return to work, as permitted by FMLA under
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a uniform policy, it must comply with the
ADA requirement that a fitness for duty
physical be job-related and consistent with
business necessity.

(f) Under Title VII of the Civil Rights Act
of 1964, as amended by the Pregnancy Dis-
crimination Act, and as made applicable by
the CAA, an employing office should provide
the same benefits for women who are preg-
nant as the employing office provides to
other employees with short-term disabil-
ities. Because Title VII does not require em-
ployees to be employed for a certain period
of time to be protected, an employee em-
ployed for less than 12 months by any em-
ploying office (and, therefore, not an ‘‘eligi-
ble” employee under FMLA, as made appli-
cable by the CAA) may not be denied mater-
nity leave if the employing office normally
provides short-term disability benefits to
employees with the same tenure who are ex-
periencing other short-term disabilities.

(g) For further information on Federal
anti-discrimination laws applied by section
201 of the CAA (2 U.S.C. 1311), including Title
VII, the Rehabilitation Act, and the ADA, in-
dividuals are encouraged to contact the Of-
fice of Compliance.

Subpart H—Definitions
§825.800 Definitions.

For purposes of this part:

ADA means the Americans With Disabil-
ities Act (42 U.S.C. 12101 et seg.).

CAA means the Congressional Accountabil-
ity Act of 1995 (Pub. Law 104-1, 109 Stat. 3, 2
U.S.C. 1301 et seq.).

COBRA means the continuation coverage
requirements of Title X of the Consolidated
Omnibus Budget Reconciliation Act of 1986
(Pub. Law 99-272, title X, section 10002; 100
Stat. 227; as amended; 29 U.S.C. 1161-1168).

Continuing treatment means: A serious
health condition involving continuing treat-
ment by a health care provider includes any
one or more of the following:

(1) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health
condition, treatment therefor, or recovery
therefrom) of more than three consecutive
calendar days, and any subsequent treat-
ment or period of incapacity relating to the
same condition, that also involves:

(1) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or

(ii) Treatment by a health care provider on
at least one occasion which results in a regi-
men of continuing treatment under the su-
pervision of the health care provider.

(2) Any period of incapacity due to preg-
nancy, or for prenatal care.

(3) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(i) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct super-
vision of a health care provider;

(i1) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(11i) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma, di-
abetes, epilepsy, etc.).

(4) A period of incapacity which is perma-
nent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
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the continuing supervision of, but need not
be receiving active treatment by, a health
care provider. Examples include Alzheimer's,
a severe stroke, or the terminal stages of a
disease.

(5) Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

Covered employee—The term ‘‘covered em-
ployee”, as defined in the CAA, means any
employee of—(1) the House of Representa-
tives; (2) the Senate; (3) the Capitol Guide
Service; (4) the Capitol Police; (5) the Con-
gressional Budget Office; (6) the Office of the
Architect of the Capitol; (7) the Office of the
Attending Physician; (8) the Office of Com-
pliance; or (9) the Office of Technology As-
sessment.

Eligible employee—The term “eligible em-
ployee”, as defined in the CAA, means a cov-
ered employee who has been employed in any
employing office for 12 months and for at
least 1,250 hours of employment during the
previous 12 months.

Employ means to suffer or permit to work.

Employee means an employee as defined in
the CAA and includes an applicant for em-
ployment and a former employee.

Employee employed in an instructional capac-
ity. See Teacher.

Employee of the Capitol Police—The term
“employee of the Capitol Police” includes
any member or officer of the Capitol Police.

Employee of the House of Representatives—
The term ‘‘employee of the House of Rep-
resentatives'” includes an individual occupy-
ing a position the pay for which is disbursed
by the Clerk of the House of Representatives,
or another official designated by the House
of Representatives, or any employment posi-
tion in an entity that is paid with funds de-
rived from the clerk-hire allowance of the
House of Representatives but not any such
individual employed by any entity listed in
subparagraphs (3) through (9) under “‘covered
employee’ above.

Employee of the Office of the Architect of the
Capitol—The term “‘employee of the Office of
the Architect of the Capitol” includes any
employee of the Office of the Architect of
the Capitol, the Botanic Garden, or the Sen-
ate Restaurants.

Employee of the Senate—The term ‘‘em-
ployee of the Senate’ includes any employee
whose pay is disbursed by the Secretary of
the Senate, but not any such individual em-
ployed by any entity listed in subparagraphs
(3) through (9) under ‘‘covered employee"”
above.

Employing Office—The term “‘employing of-
fice™, as defined in the CAA, means:

(1) the personal office of a Member of the
House of Representatives or of a Senator;

(2) a committee of the House of Represent-
atives or the Senate or a joint committee;

(3) any other office headed by a person
with the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives or the Sen-
ate; or

(4) the Capitol Guide Board, the Capitol
Police Board, the Congressional Budget Of-
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fice, the Office of the Architect of the Cap-
itol, the Office of the Attending Physician,
the Office of Compliance, and the Office of
Technology Assessment.

Employment benefits means all benefits pro-
vided or made available to employees by an
employing office, including group life insur-
ance, health insurance, disability insurance,
sick leave, annual leave, educational bene-
fits, and pensions, regardless of whether such
benefits are provided by a practice or written
policy of an employing office or through an
employee benefit plan. The term does not in-
clude non-employment related obligations
paid by employees through voluntary deduc-
tions such as supplemental insurance cov-
erage. (See §825.20%(a)).

FLSA means the Fair Labor Standards Act
(29 U.S.C. 201 et seq.).

FMLA means the Family and Medical
Leave Act of 1993, Public Law 103-3 (Feb-
ruary 5, 1993), 107 Stat. 6 (29 U.S.C. 2601 et
seq.).

Group health plan means the Federal Em-
ployees Health Benefits Program and any
other plan of, or contributed to by, an em-
ploying office (including a self-insured plan)
to provide health care (directly or otherwise)
to the employing office’'s employees, former
employees, or the families of such employees
or former employees. For purposes of FMLA,
as made applicable by the CAA, the term
“group health plan’ shall not include an in-
surance program providing health coverage
under which employees purchase individual
policies from insurers provided that:

(1) no contributions are made by the em-
ploying office;

(2) participation in the program is com-
pletely voluntary for employees;

(3) the sole functions of the employing of-
fice with respect to the program are, without
endorsing the program, to permit the insurer
to publicize the program to employees, to
collect premiums through payroll deductions
and to remit them to the insurer;

(4) the employing office recelves no consid-
eration in the form of cash or otherwise in
connection with the program, other than
reasonable compensation, excluding any
profit, for administrative services actually
rendered in connection with payroll deduc-
tion; and,

(5) the premium charged with respect to
such coverage does not increase in the event
the employment relationship terminates.

Health care provider means:

(1) A doctor of medicine or osteopathy who
is authorized to practice medicine or surgery
by the State in which the doctor practices;
or

(2) Podiatrists, dentists, clinical psycholo-
gists, optometrists, and chiropractors (lim-
ited to treatment consisting of manual ma-
nipulation of the spine to correct a sub-
luxation as demonstrated by X-ray to exist)
authorized to practice in the State and per-
forming within the scope of their practice as
defined under State law; and

(3) Nurse practitioners, nurse-midwives
and clinical social workers who are author-
ized to practice under State law and who are
performing within the scope of their practice
as defined under State law; and

(4) Christian Science practitioners listed
with the First Church of Christ, Scientist in
Boston, Massachusetts.

(5) Any health care provider from whom an
employing office or a group health plan’s
benefits manager will accept certification of
the existence of a serious health condition to
substantiate a claim for benefits.

(6) A health care provider as defined above
who practices in a country other than the
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United States, who is licensed to practice in
accordance with the laws and regulations of
that country.

“‘Incapable of self-care” means that the in-
dividual requires active assistance or super-
vision to provide daily self-care in several of
the “‘activities of daily living"” (ADLs) or
“iInstrumental activities of dally living"
(IADLs). Activities of daily living include
adaptive activities such as caring appro-
priately for one’'s grooming and hygiene,
bathing, dressing and eating. Instrumental
activities of daily living include cooking,
cleaning, shopping, taking public transpor-
tation, paying bills, maintaining a residence,
using telephones and directories, using a
post office, etc.

Instructional employee: See Teacher.

Intermittent leave means leave taken in sep-
arate periods of time due to a single illness
or injury, rather than for one continuous pe-
rlod of time, and may include leave of peri-
ods from an hour or more to several weeks.
Examples of intermittent leave would in-
clude leave taken on an occasional basis for
medical appointments, or leave taken sev-
eral days at a time spread over a period of
six months, such as for chemotherapy.

Mental disability: See Physical or mental dis-
ability.

Office of Compliance means the independent
offfce established in the legislative branch
under section 301 of the CAA (2 U.S.C. 1381).

Parent means the biological parent of an
employee or an individual who stands or
stood in loco parentis to an employee when
the employee was a child.

Physical or mental disability means a phys-
ical or mental impairment that substan-
tially limits one or more of the major life ac-
tivities of an individual. See the Americans
with Disabilities Act (ADA), as made appli-
cable by section 201(a)(3) of the CAA (2 U.S.C.
1311(a)(3)).

Reduced leave schedule means a leave sched-
ule that reduces the usual number of hours
per workweek, or hours per workday, of an
employee.

Secretary means the Secretary of Labor or
authorized representative.

Serious health condition entitling an em-
ployee to FMLA leave means:

(1) an illness, injury, impairment, or phys-
ical or mental condition that involves:

(1) Inpatient care (i.e., an overnight stay) in
a hospital, hospice, or residential medical
care facility, including any period of incapac-
ity (for purposes of this section, defined to
mean inability to work, attend school or per-
form other regular daily activities due to the
serious health condition, treatment therefor,
or recovery therefrom), or any subsequent
treatment in connection with such inpatient
care; or

(11) Continuing treatment by a health care
provider. A serious health condition involv-
ing continuing treatment by a health care
provider includes:

(A) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health
condition, treatment therefor, or recovery
therefrom) of more than three consecutive
calendar days, including any subsequent
treatment or period of incapacity relating to
the same condition, that also involves:

(1) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or

(2) Treatment by a health care provider on
at least one occasion which results in a regi-
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men of continuing treatment under the su-
pervision of the health care provider.

(B) Any period of incapacity due to preg-
nancy, or for prenatal care.

(C) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(1) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct super-
vision of a health care provider;

(2) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(3) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma, di-
abetes, epilepsy, etc.).

(D) A period of incapacity which is perma-
nent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be receiving active treatment by, a health
care provider. Examples include Alzheimer’s,
a severe stroke, or the terminal stages of a
disease

(E) Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

(2) Treatment for purposes of paragraph (1)
of this definition includes (but is not limited
to) examinations to determine if a serious
health condition exists and evaluations of
the condition. Treatment does not include
routine physical examinations, eye examina-
tions, or dental examinations. Under para-
graph (1)(11)(A)2) of this definition, a regi-
men of continuing treatment includes, for
example, a course of prescription medication
(e.g., an antibiotic) or therapy requiring spe-
clal equipment to resolve or alleviate the
health condition (e.g., oxygen). A regimen of
continuing treatment that includes the tak-
ing of over-the-counter medications such as
aspirin, antihistamines, or salves; or bed-
rest, drinking fluids, exercise, and other
similar activities that can be initiated with-
out a visit to a health care provider, is not,
by 1itself, sufficlent to constitute a regimen
of continuing treatment for purposes of
FMLA leave.

(3) Conditions for which cosmetic treat-
ments are administered (such as most treat-
ments for acne or plastic surgery) are not
‘“serious health conditions™ unless inpatient
hospital care is required or unless complica-
tions develop. Ordinarily, unless complica-
tions arise, the common cold, the flu, ear
aches, upset stomach, minor ulcers, head-
aches other than migraine, routine dental or
orthodontia problems, periodontal disease,
etc., are examples of conditions that do not
meet the definition of a serious health condi-
tion and do not qualify for FMLA leave. Re-
storative dental or plastic surgery after an
injury or removal of cancerous growths are
serious health conditions provided all the
other conditions of this regulation are met.
Mental illness resulting from stress or aller-
gles may be serious health conditions, but
only if all the conditions of this section are
met.
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(4) Substance abuse may be a serious
health condition if the conditions of this sec-
tion are met. However, FMLA leave may
only be taken for treatment for substance
abuse by a health care provider or by a pro-
vider of health care services on referral by a
health care provider. On the other hand, ab-
sence because of the employee’s use of the
substance, rather than for treatment, does
not qualify for FMLA leave.

(5) Absences attributable to incapacity
under paragraphs (1)(1i)}(B) or (C) of this defi-
nition qualify for FMLA leave even though
the employee or the immediate family mem-
ber does not receive treatment from a health
care provider during the absence, and even if
the absence does not last more than three
days. For example, an employee with asthma
may be unable to report for work due to the
onset of an asthma attack or because the
employee's health care provider has advised
the employee to stay home when the pollen
count exceeds a certain level. An employee
who is pregnant may be unable to report to
work because of severe morning sickness.

Son or daughter means a biological, adopt-
ed, or foster child, a stepchild, a legal ward,
or a child of a person standing in loco
parentis, who is under 18 years of age or 18
years of age or older and incapable of self-
care because of a mental or physical disabil-
ity.

Spouse means a husband or wife as defined
or recognized under State law for purposes of
marriage in the State where the employee
resides, including common law marriage in
States where 1t is recognized.

State means any State of the United States
or the District of Columbia or any Territory
or possession of the United States.

Teacher (or employee employed in an instruc-
tional capacity, or instructional employee)
means an employee employed principally in
an instructional capacity by an educational
agency or school whose principal function is
to teach and instruct students in a class, a
small group, or an individual setting, and in-
cludes athletic coaches, driving instructors,
and special education assistants such as
signers for the hearing impaired. The term
does not include teacher assistants or aldes
who do not have as their principal function
actual teaching or instructing, nor auxiliary
personnel such as counselors, psychologists,
curriculum specialists, cafeteria workers,
maintenance workers, bus drivers, or other
primarily noninstructional employees.

Appendix A to Part 825—[Reserved]
Appendix B to Part 825—Certification of
Physician or Practitioner
Certification of Health Care Provider
(Family and Medical Leave Act of 1993 as

Made Applicable by the Congressional Ac-

countability Act of 1995)

1. Employee's Name:

2. Patient’'s Name (if different from em-
ployee):

3. The attached sheet describes what is
meant by a ‘“‘serious health condition” under
the Family and Medical Leave Act as made
applicable by the Congressional Accountabil-
ity Act. Does the patient's condition! qual-
ify under any of the categories described? If
so0, please check the applicable category. "

4)

(1) 2) (3)
(6) or None of

(5)
the above

4. Describe the medical facts which support
your certification, including a brief state-
ment as to how the medical facts meet the
criteria of one of these categories:

1Footnotes at the end of appendix B,
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5.a. State the approximate date the condi-
tion commenced, and the probable duration
of the condition (and also the probable dura-
tion of the patient’s present incapacity? if
different):

b. Will it be necessary for the employee to
take work only intermittently or to work on
a less than full schedule as a result of the
condition (including for treatment described
in Item 6 below)?

If yes, give probable duration:

c. If the condition is a chronic condition
(condition #4) or pregnancy, state whether
the patient is presently incapacitated? and
the likely duration and frequency of episodes
of incapacity %

6.a. If additional treatments will be re-
quired for the condition, provide an estimate
of the probable number of such treatments:

If the patient will be absent from work or
other daily activities because of treatment
on an intermittent or part-time basis, also
provide an estimate of the probable number
and interval between such treatments, ac-
tual or estimated dates of treatment if
known, and period regquired for recovery if

any:

b. If any of these treatments will be pro-
vided by another provider of health services
(e.g., physical therapist), please state the na-
ture of the treatments:

¢. If a regimen of continuing treatment by
the patient is required under your super-
vision, provide a general description of such
regimen (e.g., prescription drugs, physical
therapy requiring special equipment):

7.a. If medical leave is required for the em-
ployee’'s absence from work because of the
employee’s own condition (including ab-
sences due to pregnancy or a chronic condi-
tion), is the employee unable to perform
work of any kind? ______

b. If able to perform some work, is the em-
ployee unable to perform any one or more of
the essential functions of the employee's job
(the employee or the employer should supply
you with information about the essential job
functions)? If yes, please list the es-
sential functions the employee is unable to
perform: ____

¢. If neither a. nor b. applies, is it nec-
essary for the employee to be absent from
work for treatment?

8.a. If leave is required to care for a family
member of the employee with a serious
health condition, does the patient require as-
sistance for basic medical or personal needs
or safety, or for transportation?

b. If no, would the employee's presence to
provide psychological comfort be beneficial
to the patient or assist in the patlent's re-
covery? ____

c. If the patient will need care only inter-
mittently or on a part-time basis, please in-
dicate the probable duration of this need:
(Signature of Health Care Provider)

(T'ype of Practice)
(Address)
(Telephone number)

To be completed by the employee needing
family leave to care for a family member:

State the care you will provide and an esti-
mate of the period during which care will be
provided, including a schedule if leave is to
be taken intermittently or if it will be nec-
38&1‘3‘ for you to work less than a full sched-

e:

(Employee signature)
(Date)

A ‘‘Serious Health Condition" means an
illness, injury, impairment, or physical or
mental condition that involves one of the
following:
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1. Hospital Care.—Inpatient care (i.e., an
overnight stay) in a hospital, hospice, or res-
idential medical care facility, including any
period of incapacity! or subsequent treat-
ment in connection with or consequent to
such inpatient care.

2. Absence Plus Treatment.—(a) A period of
incapacity? of more than three consecutive
calendar days (including any subsequent
treatment or period of incapacity? relating
to the same condition), that also involves:

(1) Treatment® two or more times by a
health care provider, by a nurse or physi-
cian's assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider: or

(2) Treatment by a health care provider on
at least one occasion which results in a regi-
men of continuing treatment+4 under the su-
pervision of the health care provider.

3. Pregnancy.—Any period of incapacity
due to pregnancy, or for prenatal care.

4. Chronic Conditions Reguiring Treat-
ments.—A chronic condition which:

(1) Requires periodic wvisits for treatment
by a health care provider, or by a nurse or
physician’'s assistant under direct super-
vision of a health care provider;

(2) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(3) May cause episodic rather than a con-
tinuing period of incapacity? (e.g., asthma,
diabetes, epilepsy, etc.)

5. Permanent/Long-term Conditions Regquiring
Supervision.—A period of incapacity? which
is permanent or long-term due to a condition
for which treatment may not be effective.
The employee or family member must be
under the continuing supervision of, but
need not be receiving active treatment by, a
health care provider. Examples include Alz-
heimer's, a severe stroke, or the terminal
stages of a disease.

6. Multiple Treatments (Non-Chronic Condi-
tions).—Any period of absence to receive
multiple treatments (including any period of
recovery therefrom) by a health care pro-
vider or by a provider of health care services
under orders of, or on referral by, a health
care provider, either for restorative surgery
after an accident or other injury, or for a
condition that would likely result in a period
of incapacity? of more than three consecu-
tive calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

FOOTNOTES

1Here and elsewhere on this form, the information
sought relates only to the condition for which the
employee is taking FMLA leave.

2 Incapacity,” for purposes of FMLA as make ap-
plicable by the CAA, is defined to mean inability to
work, attend school or perform other regular daily
activities due to the serious health condition, treat-
ment therefore, or recovery therefrom.

? Treatment includes examinations to determine
if a serious health condition exists and evaluations
of the condition. Treatment does not include routine
physical examinations, eye examinations, or dental
examinations.

4 A regimen of continuing treatment includes, for
example, a course of prescription medication (e.g..
an antibiotic) or therapy requiring special equip-
ment to resolve or alleviate the health condition. A
regimen of treatment does not include the taking of
over-the-counter medications such as aspirin, anti-
histamines, or salves; or bed-rest, drinking fluids,
exercise, and other similar activities that can be ini-
tiated without a visit to a health care provider.
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Appendix C to Part 825—[Reserved]
Appendix D to Part 825—Prototype Notice:
Employing Office Response to Employee
Request for Family and Medical Leave
Employing office response to employee
request for family or medical leave
(Optional use form—see §825.301(b)(1) of the
regulations of the Office of Compliance)
(Family and Medical Leave Act of 1993, as
made applicable by the Congressional Ac-
countability Act of 1995)

(Date)
To:,

(Employee’s name)
From:

(Name of appropriate employing office
representative)

Subject: Request for Family/Medical Leave

On_____, (date) you notified us of your
need to take family/medical leave due to:
(date)

the birth of your child, or the placement
of a child with you for adoption or foster
care; or

a serious health condition that makes you
unable to perform the essential functions of
your job; or

a serious health condition affecting your
‘“*spouse, ‘‘child, “‘parent, for which you are
needed to provide care.

You notified us that you need this leave
beginning on (date) and that you ex-
pect leave to continue until on or
about, (date).

Except as explained below, you have a
right under the FMLA, as made applicable
by the CAA, for up to 12 weeks of unpaid
leave in a 12-month period for the reasons
listed above. Also, your health benefits must
be maintained during any period of unpaid
leave under the same conditions as if you
continued to work, and you must be rein-
stated to the same or an equivalent job with
the same pay, benefits, and terms and condi-
tions of employment on your return from
leave. If you do not return to work following
FMLA leave for a reason other than: (1) the
continuation, recurrence, or onset of a seri-
ous health condition which would entitle you
to FMLA leave; or (2) other circumstances
beyond your control, you may be required to
reimburse us for our share of health insur-
ance premiums pald on your behalf during
your FMLA leave.

This is to inform you that: (check appro-
priate bozres; explain where indicated)

1. You are DO eligible O not eligible for
leave under the FMLA as made applicable by
the CAA.

2. The requested leave O will O will not be
counted against your annual FMLA leave en-
titlement.

3. You O will O will not be required to fur-
nish medical certification of a serious health
condition. If required, you must furnish cer-
tification by, (insert date) (must be at
least 15 days after you are notified of this re-
quirement) or we may delay the commence-
ment of your leave until the certification is
submitted.

4. You may elect to substitute accrued paid
leave for unpaid FMLA leave. We 0O will
O will not require that you substitute ac-
crued paid leave for unpaid FMLA leave. If
paid leave will be used the following condi-
tions will apply: (Ezplain)

5(a). If you normally pay a portion of the
premiums for your health insurance, these
payments will continue during the period of
FMLA leave. Arrangements for payment
have been discussed with you and it is agreed
that you will make premium payments as
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follows: (Set forth dates, e.g., the 10th of each
month, or pay periods, etc. that specifically
cover the agreement with the employee.)

(b). You have a minimum 30-day (or, indi-
cate longer period, if applicable) grace period
in which to make premium payments. If pay-
ment is not made timely, your group health
insurance may be cancelled, provided we no-
tify you in writing at least 15 days before the
date that your health coverage will lapse, or,
at our option, we may pay your share of the
premiums during FMLA leave, and recover
these payments from you upon your return
to work. We O will O will not pay your share
of health insurance premiums while you are
on leave.

(c). We O will O will not do the same with
other benefits (e.g., life insurance, disability
insurance, etc.) while you are on FMLA
leave. If we do pay your premiums for other
benefits, when youn return from leave you O
will O will not be expected to reimburse us
for the payments made on your behalf.

6. You O will O will not be required to
present a fitness-for-duty certificate prior to
being restored to employment. If such cer-
tification is required but not received, your
return to work may be delayed until the cer-
tification is provided.

T(a). You O are O are not a ‘‘key employee”
as described in §825.218 of the Office of Com-
pliance's FMLA regulations. If you are a
‘‘key employee,” restoration to employment
may be denied following FMLA leave on the
grounds that such restoration will cause sub-
stantial and grievous economic injury to us.

(b). We O have O have not determined that
restoring you to employment at the conclu-
sion of FMLA leave will cause substantial
and grievous economic harm to us. (Ezplain
(a) and/or (b) below. See §825.219 of the Office
of Compliance’s FMLA regulations.)

8. While on leave, you O will O will not be
required to furnish us with periodic reports
every (indicate interval of periodic re-
ports, as appropriate for the particular leave sit-
uation) of your status and intent to return to
work (see §825.309 of the Office of Compliance’s
FMLA regulations). If the circumstances of
your leave change and you are able to return
to work earlier than the date indicated on
the reverse side of this form, you O will O
will not be required to notify us at least two
work days prior to the date you intend to re-
port for work.

9. You O will O will not be required to fur-
nish recertification relating to a serious
health condition. (Ezpiain below, if necessary,
including the interval between certifications as
prescribed in §825.308 of the Office of Compli-
ance's FMLA regulations.)

Appendix E to Part 825—[Reserved]
SENATE
FAIR LABOR STANDARDS ACT, FINAL AND IN-

TERIM REGULATIONS RELATING TO THE SEN-

ATE AND ITS EMPLOYING OFFICES
OFFICE OF COMPLIANCE—THE CONGRESSIONAL

ACCOUNTABILITY ACT OF 1995: EXTENSION OF

RIGHTS AND PROTECTIONS UNDER THE FAIR

LABOR STANDARDS ACT OF 1938
NOTICE OF ADOPTION OF REGULATIONS AND SUB-

MISSION FOR APPROVAL AND ISSUANCE OF IN-

TERIM REGULATIONS

Summary: The Board of Directors of the
Office of Compliance, after considering com-
ments to its general Notice of Proposed
Rulemaking published on November 28, 1995
in the Congressional Record, has adopted,
and is submitting for approval by the Con-
gress, final regulations to implement sec-
tions 203(a) and 203(c) (1) and (2) of the Con-
gressional Accountability Act of 1995
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(““CAA™), which apply certain rights and pro-
tections of the Fair Labor Standards Act of
1938. The Board is also adopting and issuing
such regulations as interim regulations for
the House, the Senate and the employing of-
fices of the instrumentalities effective on
January 23, 1996 or on the dates upon which
appropriate resolutions are passed, which-
ever is later. The interim regulations shall
expire on April 15, 1996 or on the dates on
which appropriate resolutions concerning
the Board's final regulations are passed by
the House and the Senate, respectively,
whichever is earlier.

For Further Information Contact: Execu-
tive Director, Office of Compliance, Room
LA 200, Library of Congress, Washington,
D.C. 20540-1999. Telephone: (202) 724-9250.

1. Background and Summary

Supplementary Information: The Congres-
sional Accountability Act of 1995 (“CAA"M),
Pub. L. 104-1, 109 Stat. 3, was enacted on Jan-
uary 23, 1995. 2 U.S.C. §§1301 et seq. In gen-
eral, the CAA applies the rights and protec-
tions of eleven federal labor and employment
law statutes to covered employees and em-
ploying offices within the legislative branch.
In addition, the statute establishes the Of-
fice of Compliance (‘‘Office") with a Board of
Directors (“‘Board”) as ‘‘an independent of-
fice within the legislative branch of the Fed-
eral Government.”” Section 203(a) of the CAA
applies the rights and protections of sub-
sections a(l) and (d) of section 6, section 7,
and section 12(c) of the Fair Labor Standards
Act of 1938 (“FLSA™) (29 U.S.C. 206(a)(1) and
(d), 207, and 212(c)) to covered employees and
employing offices. 2 U.S.C. §1313. Section
203(c)(2) of the CAA directs the Board to
issue substantive regulations that ‘“‘shall be
the same as substantive regulations issued
by the Secretary of Labor . . . except insofar
as the Board may determine, for good cause
shown . . . that a modification of such regu-
lations would be more effective for the im-
plementation of the rights and protections
under” the CAA. 2 U.S.C. §1313(c)(2). On Sep-
tember 28, 1995, the Board of the Office of
Compliance issued an Advance Notice of Pro-
posed Rulemaking (“ANPR") soliciting com-
ments from interested parties in order to ob-
tain participation and information early in
the rulemaking process. 141 Cong. Rec.
S14542 (daily ed., Sept. 28, 1995).

On November 28, 1995, the Board published
in the Congressional Record a Notice of Pro-
posed Rulemaking (NPR) (141 Cong. Rec.
817603-27 (daily ed.)). In response to the NPR,
the Board received six written comments,
three of which were from offices of the Con-
gress and three of which were from organiza-
tions associated with the business commu-
nity and organized labor. The comments in-
cluded requests that the Board should pro-
vide additional guidance to employing of-
fices on complying with the CAA and compli-
ance issues raised by the ambiguities in the
Secretary of Labor's regulations.

Parenthetically, it should also be noted
that, on October 11, 1995, the Board published
a Notice of Proposed Rulemaking in the Con-
gressional Record (141 Cong. R. 815025 (daily
ed., October 11, 1995) (*NPR'")), inviting com-
ments from interested parties on the pro-
posed FLSA regulations which the CAA di-
rected the Board to issue on the definition of
“intern’ and on “‘irregular work schedules.”
Final regulations on those matters were sep-
arately adopted by the Board on January 16,
1996. However, because they are regulations
implementing the rights and protections of
the FLSA made applicable by the CAA, the
Board has incorporated those regulations
into the body of final regulations being
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adopted pursuant to this Notice. The defini-

tion of “intern’ may be found in section [H

or $]501.102(c) & (h), and the “‘irregular work

schedules” regulation may be found in sec-
tions [H or S or C]553.301-553.304.

II. Consideration of public comments; the
Board's response and modifications to the
NPR's rules

A. Requests that the Board provide addi-
tional guidance, including interpretative
bulletins and opinion letters
The Board first turns to the issue of wheth-

er and In what circumstances the Board can

and should give authoritative guidance to
employing offices about issues arising from
ambiguities In and uncertain applications of
the Secretary’'s regulations. Commenters
have formally and informally requested such
guidance in various forms: that the Board
change the Secretary’s regulations to clarify
ambiguities; that the Board adopt the Sec-
retary’s Interpretive bulletins, that the
Board issue the Secretary of Labor’'s inter-
pretative bulletins as its own regulations;
that the Board issue opinion letters con-
stituting safe harbors from litigation; that
the Board give its imprimatur, either for-
mally or informally, to employee handbooks
and other human resource activities of em-
ploying offices. Mindful that the Board’s

first decisions on these matters will have im-

portant institutional and legal implications,

the Board has carefully considered these re-
quests, as well as the underlying concerns
they reflect.

At the outset, the Board must decline the
suggestion that it modify the Secretary's
regulations in order to remove the ambigu-
ities and resulting uncertainties that Con-
gressional offices will face in complying with
the CAA once it takes effect. The Board's au-
thority to modify the regulations of the Sec-
retary is explicitly limited by the require-
ment that the substantive regulations issued
by the Secretary of Labor *‘shall be the same
as substantive regulations issued by the Sec-
retary of Labor ... except insofar as the
Board may determine, for good cause shown
. . . that a modification of such regulations
would be more effective for the implementa-
tion of the rights and protections under' the
CAA., As Is true of many regulatory issues,
ambiguity and uncertainty are part of the
the FLSA regulatory regime that is pres-
ently imposed—with much criticism and pro-
test—on private sector and state and local
government employers.

The example of the executive, administra-
tive and professional employee exemptions
illustrates this point. The Board specifically
highlighted this problem and asked for com-
ment in its ANPR (141 Cong. Rec. S14542,
S14543) on September 28, 1995. Although the
Board received many comments on this issue
and is sympathetic with the concerns of em-
ploying offices confronting such ambiguity
and uncertainty, the Board has neither been
given nor can find appropriate justification
for relieving employing offices of the compli-
ance burdens that all employers face under
the FLSA. The CAA was intended not only to
bring covered employees the benefits of the
FLSA and other incorporated laws, but also
to require Congress to experience the same
compliance burdens faced by other employ-
ers so that it could more fairly legislate in
this area. The Board cannot agree with sug-
gestions that would rob the CAA of one of its
principal intended effects.

The Board must also decline the sugges-
tion that it adopt, as either formal regula-
tions or as its own interpretive authority,
the interpretive bulletins found in Subpart B
of Part 541 and elsewhere in the Secretary of
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Labor's regulations. Section 203(c)(2) of the
CAA requires the Board to promulgate regu-
lations that are the same as the substantive
regulations promulgated by the Secretary.
But, as explained in the NPR, the interpre-
tive bulletins set forth in Subpart B of Part
541 and elsewhere in the Secretary of Labor’s
regulations are not substantive regulations
within the meaning of the law. Moreover,
with respect to the concern expressed by
some commenters that congressional em-
ploying offices would be at a distinct dis-
advantage if the Board does not adopt the
Secretary's Interpretative bulletins, the
Board again notes, as it did in the NPR, that
the Board need not adopt the Secretary’s in-
terpretive bulletins in order for them to be
available as guidance for employing offices.
While the Board is not adopting these inter-
pretive bulletins, the Board reiterates that,
like the myriad judicial decisions under the
FLSA that are available as guidance for em-
ploying offices, the Secretary’s interpretive
bulletins remain available as part of the cor-
pus of interpretive materials to which em-
ploying offices may look in structuring their
FLSA-related compliance activities. Indeed,
as the Board also noted in the NPR, since the
CAA may properly be interpreted as incor-
porating the defenses and exemptions set
forth in the Portal-to-Portal Act, an employ-
ing office that relies in good faith on an ap-
plicable interpretive bulletin of the Sec-
retary may in fact have a statutory defense
to an enforcement action brought by a cov-
ered employee. In short, contrary to the sug-
gestion of these commenters, the Board need
not adopt the Secretary’s interpretive bul-
letins in order to give employing offices the
benefit of them.

One commenter went so far as to suggest
that, by not adopting the Secretary’s inter-
pretive bulletins, the Board has somehow
signaled its intent to engage in a wholesale
reinterpretation of the FLSA and its imple-
menting regulations. No such signal was
sent; no such signal was intended. Since the
CAA does not require adoption of these in-
terpretive bulletins, and since they are inde-
pendently available to employing offices, the
Board merely determined that it need not
adopt the Secretary’'s interpretative bul-
letins as its own. Moreover, like the Admin-
istrator and the courts, the Board intends to
depart from the interpretive bulletins only
where their persuasive force is lacking or the
law otherwise requires (just as courts or the
Administrator would do). See Skidmore v.
Swift & Co., 323 U.S. 134, 137-38 (1944); Reich v.
Interstate Brands Corp., 57 F.3d 574, 577 (7th
Cir. 1995) (“[W)e give the Secretary’s bul-
letins the respect their reasoning earns
them."); Dalheim v. EDFW-TV, 918 F.2d 1220,
1228 (5th Cir. 1990) (“‘the persuasive authority
of a given interpretation obtains only so
long as “‘all those factors which give it power
to persuade” persist.”) (quoting Skidmore).

As an alternative to modifying the regula-
tions and adopting the interpretive bulletins
of the Secretary, several commenters also
suggested that the Board clarify regulatory
ambiguities by issuing interpretive bulletins
and advisory opinions of its own and thereby
confer a Portal-to-Portal Act defense on em-
ploying offices that rely upon any such bul-
letins or advisory opinions of the Board. In-
deed, at least one commenter suggested that
the Board should provide advisory opinions
and other counsel to employing offices that
pose questions to it concerning, for example,
the propriety of proposed model personnel
practices, the exempt status of employees
with specified job descriptions, the legality
of proposed handbooks, and the qualification
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of certain House and Senate programs (such
as the Federal Thrift Savings Plan) for de-
fenses or exemptions recognized in the FLSA
and the Secretary’s regulations. The Board
has considered these suggestions and, al-
though empathizing with the concerns moti-
vating these requests, finds these sugges-
tions raise intractable legal and practical
problems.

To begin with, the Board upon further
study has determined that, contrary to the
suggestion of the commenters, the Board
cannot confer a Portal-to-Portal Act defense
on employing offices for any reliance on pro-
nouncements of the Board (as opposed to the
Secretary). By its own terms, in the context
of the FLSA, the Portal-to-Portal Act ap-
plies only to written administrative actions
of the Wage and Hour Administrator of the
Department of Labor. See 29 U.S.C. §259. The
Portal-to-Portal Act does not mention the
Board; and the Board's authority to amend
the Secretary’s regulations for ‘‘good cause”
plainly does not extend to amending statutes
such as the Portal-to-Portal Act. Thus, as
the federal court of appeals which has juris-
diction over such matters under the CAA has
held in an almost identical context, the Por-
tal-to-Portal Act would not confer a defense
upon employing offices that might rely upon
a pronouncement of the Board. See Berg v.
Newman, 982 F.2d 500, 503-504 (Fed Cir. 1992)
(‘““T'o apply the statute to a regulation issued
by OPM, an agency not referred to in section
259, would extend the section 259 exception
beyond its scope'’; “OPM’s absence from sec-
tion 259 prevents the Government from both
adopting and shielding itself from liability
for faulty regulations.”) The final regula-
tlons so state.

Second, contrary to the assumption of
these commenters, the Board has neither the
legal basis nor the practical ability to issue
the kind of interpretive bulletins or advisory
opinions being requested. While the Adminis-
trator of the Wage and Hour Division enter-
tains questions posed by employers about en-
forcement-related issues, the Administra-
tor's willingness and ability to respond to
such questions derives from and Is con-
strained by her investigatory and enforce-
ment responsibilities under the FLSA. As
the Supreme Court stated over 50 years ago
in Skidmore v. Swift & Co., 323 U.S. 134, 137-38
(1944) (citations omitted): “Congress did not
utilize the services of an administrative
agency to find facts and to determine in the
first instance whether particular cases fall
within or without the Act. Instead, it put
these responsibilities on the courts. But it
did create the office of Administrator, im-
pose upon him a variety of duties, endow him
with powers to inform himself of conditions
in industries and employments subject to the
Act, and put on him the duties of bringing
injunction actions to restrain wviolations.
Pursuit of his duties has accumulated a con-
siderable experience in the problems of
ascertaining working time in employments
involving periods of inactivity and a knowl-
edge of the customs prevalling in reference
to their solution. From these he is obliged to
reach conclusions as to conduct without the
law, so that he should seek injunctions to
stop it, and that within the law, so that he
has no call to interfere. He has set forth his
views of the application of the Act under dif-
ferent circumstances in an interpretative
bulletin and in informal rulings. They pro-
vide a practical gulde to employers and em-
ployees as to how the office representing the
public interest in its enforcement will seek
to apply it.”

In contrast, the Board has no investigative
power by which it can inform itself of condi-
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tions, circumstances and customs of employ-
ment in the legislative branch; its resources
for finding and considering such information
are smaller by orders of substantial mag-
nitude; and, most importantly, the Board
has no cause to advise employees and em-
ploying offices concerning how it will seek
to enforce the statute, since it has no en-
forcement powers under the CAA.

Indeed, on reflection, it seems unwise, if
not legally improper, for the Board to set
forth its views on interpretive ambiguities in
the regulations outside of the adjudicatory
context of individual cases. As noted above,
the Board's rulemaking authority is quite
restricted. Moreover, the Board has no en-
forcement authority and, in contrast to the
FLSA scheme (where the Administrator has
no adjudicatory authority to find facts and
to determine in the first instance whether
particular cases fall within or without the
statute), the CAA contemplates that the
Board will adjudicate cases brought by cov-
ered employees and that, in such adjudica-
tions, the Board must be of independent and
open mind, bound to and limited by a factual
record developed through an adversarial
process governed by rules of law, and subject
to judicial review of its decisions. See 2
U.S.C. §§1405-1407 (procedure for complaint,
hearing, board review and judicial review; re-
quiring hearings to be conducted in accord-
ance with 5 U.S.C. §§554-557); 29 U.8.C. §§554-
557. These legal safeguards and the institu-
tional objectives they seek to promote—i.e.,
the accuracy of the Board's adjudicative de-
cisions and the integrity of the Board's proc-
esses—would be undermined if the Board
were to attempt to prejudge ambiguous or
disputed interpretive matters in advisory
opinions that were developed in non-adver-
sarial, non-public proceedings. The Board
thus cannot acquiesce in requests for such
advisory opinions.

Some commenters suggested that the
Board could properly issue such interpretive
bulletins and advisory opinions under the ru-
bric of the ‘‘education” and “information"
programs allowed and, indeed, mandated by
section 301(h) of the CAA. Of course, the Of-
fice’'s education and information programs
are not the subject of this notice and com-
ment and thus a discussion of ‘‘education’
and “information” programs is not nec-
essary to this rulemaking effort. But, upon
due consideration of matter, it appears that
this suggestion is based upon a fundamental
misunderstanding of the institutional powers
and responsibilities conferred upon and with-
held from the Board and the Office by Con-
gress in the CAA. Thus, it is both fair and
prudent to address the issue at this point.

At the outset, the Board notes that Sec-
tion 301(h)'s reference to “‘education’” and
“information’ programs is not the broad
mandate that these comments suggest. In
contrast to other statutory schemes, section
301(h) does not authorize, much less compel,
the development by the Board or the Office
of “training” or “technical assistance™ pro-
grams such as those that are included in the
Americans with Disabilities Act, Title VII of
the Civil Rights Act of 1964, the Occupa-
tional Safety and Health Act of 1970, the Em-
ployee Polygraph Protection Act of 1988, and
the Age Discrimination in Employment Act
of 1967. Nor does the CAA authorize, much
less compel, the issuance of interpretive bul-
letins, advisory opinions or enforcement
guidelines, as agencies with investigative
and prosecutorial powers (and matching re-
sources) are sometimes allowed (although al-
most never compelled) to issue. Rather, sec-
tion 301(h) directs the Office to carry out “‘a
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program of education for members of Con-
gress and other employing authorities of the
legislative branch of the Federal Govern-
ment respecting the laws made applicable to
them™; and “‘a program to inform individuals
of their rights under laws applicable to the
legislative branch of the Federal Govern-
ment.”" 2 U.S.C. §1381(h). Such admonitions
are, however, contained in almost all federal
employment laws; and those experienced in
the fleld understand them to concern only
programs that ensure general “awareness” of
rights and responsibilities under the perti-
nent law.

Section 301(h) must be read in the context
of the powers granted to and withheld from
the Board in the statutory scheme created
by the CAA. The CAA authorizes the Board
to engage in rulemaking, but requires the
Board to follow specified procedures in doing
so and, at least in the context of the FLSA,
requires the Board to have ‘‘good cause’ for
departing from the Secretary of Labor's sub-
stantive regulations. Moreover, the CAA au-
thorizes the Board to engage in adjudication,
but only after a complaint is filed with the
Office, a record 1is properly developed
through an adversarial process governed by
rules of law, and judicial review is assured.
And the CAA rather pointedly declines to
confer upon the Board the investigatory and
prosecutorial authority that is necessary for
sound decisionmaking and interpretation
outside of the regulatory and adjudicatory
contexts. Given this statutory scheme, sec-
tion 301(h)'s “‘education and information™
mandate cannot reasonably be construed to
require (or even allow) the Board to engage
in the kind of advisory counselling requested
here—i.e., authoritative opinions developed
in nonpublic, nonadversarial proceedings.

Indeed, Congress appears effectively to
have considered this issue in the CAA and to
have rejected the kind of relationship be-
tween the Board and employing offices that
is contemplated by this request. The legisla-
tive history reflects a recognition that ‘“‘the
office must, in appearance and reality, be
independent in order to gain and keep the
confidence of the employees and employers
who will utilize the dispute resolution proc-
ess created by this act.” 141 Cong. Rec. at
$627. The legislative history further reflects
a recognition that “laws cannot be enforced
in a fair and uniform manner—and employ-
ees and the public cannot be convinced that
the laws are being enforced in a fair and uni-
form manner—unless Congress establishes a
single enforcement mechanism that is inde-
pendent of each House of Congress.” 141
Cong. Rec. at S444. The statute thus declares
that the Office of Compliance is an ‘‘inde-
pendent office” in the legislative branch;
that the Office is governed by a Board of Di-
rectors whose members were appointed on a
bi-partisan basis for non-partisan reasomns,
who may be removed in only quite limited
circumstances, and whose incomes are large-
ly derived from work in the private sector;
and that the Board must follow formal pub-
lic comment and adjudicatory procedures in
making any decisions with legal effect. 2
U.S8.C. §§1381(a), (b), (e), (), (g), 1384, 1405-6.
The call for issuing advisory opinions in the
“education” and ‘“‘information’ process—
opinions that would be issued in non-public,
non-adversarial proceedings without regard
to the statutorily-required public comment
and adjudicatory procedures—is in intoler-
able tension with the institutional independ-
ence, inclusiveness and procedural regularity
contemplated for the Board by the CAA.

In all events, the Board would in the exer-
cise of its considered judgment decline to
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provide authoritative opinions to employing
offices as part of its “‘education’ and “infor-
mation"” programs. Without investigatorial
and prosecutorial authority (and matching
resources), the Board has insufficient infor-
mation and thus is practicably unable to
provide such authoritative opinions. With se-
verely restricted rulemaking authority, the
Board cannot properly provide regulatory
clarifications for employing offices when
those clarifications have not been provided
by the Secretary to private sector and state
and local government employers. And, with
its adjudicatory powers, the Board should
not resolve disputed interpretive matters in
the absence of a specific factual controversy,
a record developed through an adversarial
process governed by rules of law, and an op-
portunity for judicial review. To do other-
wise would simply impair the independence,
impartiality, and irreproachability of the
Board’s actions. In short, for much the same
reasons that federal courts do not issue advi-
sory opinions or er parte decisions, neither
should the Board. See United States v.
Freuhauf, 365 U.S. 146, 157 (1961) (Frankfurter,
J.) (discussing vices of advisory opinions).

To be sure, “education’” and “information”
programs are of central importance to the
CAA scheme. Such programs are needed, in
part, to help employing offices in their ef-
forts to understand and satisfy their compli-
ance obligations under the CAA. And the
Board reiterates its intention, stated in the
NPR, that the Office sponsor, and participate
in, seminars on the obligations of employing
offices, distribute a comprehensive manual
to address frequently arising questions under
the CAA (including questions relating to
FLSA exemptions), and be available gen-
erally to discuss compliance-related 1ssues
when called upon by employing offices. But
the Board itself will not and should not in
this education and information process issue
authoritative opinions about such matters as
the exemption status of employees with
specified job duties, the propriety of particu-
lar model handbooks and policies developed
by employing offices, and the qualification
of certain House and Senate programs (such
as the Federal Thrift Savings Plan) for par-
ticular defenses and exemptions that are
available under the regulations. Characteriz-
ing such interpretive activity as ‘‘edu-
cational” or “informational’ does not in any
way address, much less satisfactorily re-
solve, the serious legal and institutional con-
cerns that make it unwise, if not improper,
for the Board to engage in such interpretive
activities outside of the adjudicative proc-
esses established by the CAA.

The Board recognizes that, by declining to
provide such authoritative advisory opin-
ions, the Board is forcing employing offices
to rely to a greater extent upon their own
counsel and human resources officials and in
a sense is frustrating the efforts of employ-
ing offices to obtain desirable safe-harbors.
The FLSA as currently applied to private
employers contains few such safe-harbors,
particularly in the area of exemptions. But
many knowledgeable labor lawyers and
human resources officials are available to
provide employing offices with the kind of
learned counsel and human resources advice
that the employing offices are seeking from
the Board; indeed, the House and Senate
have centralized administrations and com-
mittees that can provide this legal support
to employing offices. And employing offices
have the benefit of the same legal safe-har-
bors that the Secretary of Labor has made
avalilable to private sector and State and
local government employers. Under the CAA,
they are legally entitled to no more.
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Even more Iimportantly, however, the
Board finds that the long-term institutional
harm to the CAA scheme that would result
from the Board's providing such advisory
opinions in non-public, non-adversarial pro-
ceedings far outweighs whatever short-term
legal or political benefits might result for
employing offices. As noted above, provision
by the Board of such opinions could impair
confidence in the independence, impartiality
and irreproachability of the Board's deci-
slonmaking processes. Such a lack of con-
fidence could unfortunately induce employ-
ees to take their cases to court rather than
bring them to the Board's less costly, con-
fidential and expedited alternative dispute
resolution process. Even more seriously,
such a lack of confidence could cause the
public and other interested persons to ques-
tion the Board's commitment, and thus the
sincerity of the CAA's promise, generally to
provide covered employees the same bene-
fits, and to subject the legislative branch to
the same legal burdens, as exist with regard
to private sector and State and local govern-
ment employers that are subject to the
FLSA. We are confident that, like the bi-par-
tisan Congressional leadership who ap-
pointed us and who placed their trust in our
experience and judgment concerning how
best to implement this statute, those in Con-
gress who voted for the CAA or who would
support it today would want us to prefer the
long term viability, integrity, and efficacy of
this noble statutory enterprise over the
short-term demands of employing offices.

B. Specific comments and Board action.

1. §§541.1,.2,.3—"White collar’ eremptions—
Use of job descriptions to determine ez-
empt status

The Board received several comments urg-
ing the Board, on the basis of generic job de-
scriptions, to give advice to employing of-
fices on whether covered employees are ex-
empt as bona fide executive, administrative,
or professional employees under FLSA
§13(a)(1) as applied by the CAA. As noted
above, it would not be appropriate to at-
tempt to give such advice in the context of
this rulemaking. The Board would note, as a
further point, that submission of such de-
scriptions which may describe functions of
congressional employees would not, in any
event, provide the detail necessary to deter-
mine the exempt or nonexempt status of the
job. Job descriptions that utilize language or
phraseology derived from the regulations
today adopted by the Board do not provide
the specificity of conclusions regarding ex-
empt or nonexempt status. The Secretary's
regulations, as adopted by the Board, speak
for themselves. It would serve no purpose,
and provide no guidance, simply to repeat
the statutory standards for exemption in a
job description without reference to the par-
ticular functions of a particular employee.
The Fair Labor Standards Act is clear that
actual function, and not description or job
title, govern the exempt status of an em-
ployee. See, eg., 29 CJF.R. §541.201
(3)(b)(1),(2).

2. §541.5d—Special rule for ““white collar’’ em-

ployees of a public agency

Under §13(a)(1) of the FLSA, which is in-
corporated by reference under §225()(1) of
the CAA, a salaried employee who is a bona
fide executive, administrative, or profes-
sional employee need not be paid overtime
compensation for hours worked in excess of
the statutory maximum. Sections 541.1, 541.2,
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and 541.3, 29 C.F.R., of the Secretary of La-
bor’s regulations respectively define the cri-
teria for each of these ‘‘white collar” exemp-
tions. Since they are substantive regula-
tions, the Board in its NPR proposed to
adopt them.

Among the regulations not proposed for
adoption was §541.5d. This regulation pro-
vides that an employee shall not lose his or
her “‘white collar" exemption where a “pub-
lic agency' employer reduces an exempt em-
ployee's pay or places the employee on un-
paid leave in certain circumstances for par-
tial-day absences. As explained in the Fed-
eral Register Notice announcing its adop-
tion, the Secretary of Labor issued §541.5d in
response to concerns that the application of
the FLSA to State and local governments
would undermine well-settled ‘‘policies of
public accountability” that require public
employees (including those who would other-
wise be exempt) to incur a reduction in pay
if they absent themselves from work under
certain circumstances. 57 Fed. Reg. 37677
(Aug. 19, 1992).

The Board originally did not propose adop-
tion of this regulation. However, one com-
menter pointed out that, by its terms,
§541.5d covers a ‘‘public agency,” which is a
statutory term defined in §3(x) of the FLSA
to include ‘‘the government of the United
States.”” As a definitional provision, §3(x) is
incorporated into the CAA by virtue of
§225(f)(1), and Congress is undeniably a
branch of the *“‘government of the United
States.”

The Board finds merit in the commenter's
argument. Moreover, the adoption of this
regulation 1s well in keeping with the
Board's mandate to promulgate rules that
are ‘‘the same as substantive regulations
promulgated by the Department of Labor to
implement” those FLSA statutory provi-
sions made applicable by the CAA. Accord-
ingly, §541.5d will be adopted with a minor
change that substitutes for the citation to
§541.118 (an interpretative bulletin) the
phrase “being paid on a salary basis,” which
is derived directly from the substantive reg-
ulations defining the ‘“white collar’ exemp-
tions (i.e., 29 C.F.R. §§541.1,.2,.3).

3. Partial overtime exemption for law enforce-

ment officers

The Board did not propose to adopt any
sections of 29 C.F.R. Part 553, which govern
the application of the FLSA to employees of
State and local governments. Subparts A and
B of that Part address a variety of issues, in-
cluding certain exclusions pertaining to
elected legislative offices, the use of compen-
satory time off, recordkeeping, and the em-
ployment of volunteers. Subpart C addresses
the special provisions which Congress en-
acted In §7(k) in connection with fire protec-
tion and law enforcement employees of pub-
lic agencies.

Section T(k) of the FLSA also provides a
partial overtime exemption for fire protec-
tion and law enforcement employees of a
public agency. Based on tour-of-duty aver-
ages that were determined by the Secretary
of Labor in 1975, an employer need not pay
overtime if, in a work period of 28 consecu-
tive days, the employee receives a tour of
duty which in the aggregate does not exceed
212 hours for fire protection activity or does
not exceed 171 hours for law enforcement ac-
tivity. Thus, for law enforcement personnel,
work in excess of 171 hours during the 28-day
period triggers the requirement to pay over-
time compensation. For a work period of at
least 7 but less than 28 consecutive days,
overtime must be paid when the ratio of the
number of hours worked to the number of
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days in the work period exceeds the 171-
hours-to-28-days ratio (rounded to the near-
est whole hour).

Although the regulations by their terms
apply only to “public agencies™ of State and
local governments, one commenter observed
that the underlying statutory provisions are
not so limited but rather apply to any “pub-
lic agency,” which by definition includes the
Federal government (See §3(x) of the FLSA).
Accordingly, it was argued that the Board
should adopt those regulations implement-
ing the §7(k) partial overtime exemption in-
sofar as it would apply to the law enforce-
ment work of the Capitol Police.

For the reasons noted above that support
adoption of §541.5d, the Board finds that the
pertinent sections of Subpart C of Part 553
should also be adopted. Section 7(k) provides
a direct textual basis for applying the rel-
evant regulations. Thus, under the regula-
tions, the Capitol Police as an employing of-
fice of law enforcement personnel shall have
two options: It may pay such personnel over-
time compensation on the basis of a 40-hour
workweek. Alternatively, it may claim the
section T(k) exemption by establishing a
valld work period that follows the criteria
set forth in the regulations.

The Board is aware that Congress has en-
acted special provisions governing overtime
compensation and compensatory time off for
Capitol Police officers. 40 U.S.C. §206b (for
police on the House's payroll) and §206c (for
police on the Senate’s payroll). However, the
regulations being adopted here do not pur-
port to modify those statutory provisions;
and whether 40 U.S.C. §§206b-206c grant
rights and protections to law enforcement
employees that preclude the Capitol Police
from availing itself of §7(k) of the FLSA i1s a
question that the Board does not address.
The regulations simply specify the rules for
overtime policies that conform to the FLSA.

4. §570.35a—Work experience programs for mi-

nors

The CAA makes applicable to the legisla-
tive branch FLSA §12(c), which prohibits the
use of oppressive child labor, and FLSA §3(1),
which defines “‘oppressive child labor.” In its
NPR, the Board proposed adopting as part of
the CAA rules applicable to the Senate cer-
tain substantive regulations of Part 570, 29
C.F.R., implementing these statutory provi-
sions. This proposal was based on the Board's
understanding that the Senate has a practice
of appointing pages under 18 years of age.

One commenter confirmed this understand-
ing by reporting that the Senate Page Pro-
gram does employ minors under the age of
16. Thus, under the proposed regulations,
there are limitations on the periods and the
conditions under which such minors can
work. Without disputing the applicability of
this regulation, the commenter sought to
mitigate its impact by urging the adoption
of an additional regulation found in 29 C.F.R.
Part 570, Subpart C, namely the rule that
varies some of the provisions of Subpart C in
the context of school-supervised and school-
administered work-experience or career ex-
ploration programs that have been individ-
ually approved by the Wage and Hour Ad-
ministrator. 29 C.F.R. §570.35a.

After carefully reviewing the provisions of
§570.35a, the Board finds that it would not be
appropriate to adopt this regulation. There
is no available “State Educational Agency”
in the context of the CAA; State law is not
properly applicable here; and the Board is
obviously not competent to set educational
standards. In short, there are legal and prac-
tical reasons why this regulation is unwork-
able in the context of Federal legislative
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branch employment, and the Board thus has
“good cause’’ not to adopt it.
5. Board determination on regulations ‘‘re-
guired" to be issued in connection with
§411 default provision

Section 411 of the CAA provides in perti-
nent part that ““if the Board has not issued a
regulation on a matter for which [the CAA]
requires a regulation to be issued the hear-
ing officer, Board, or court, as the case may
be, shall apply, to the extent necessary and
appropriate, the most relevant substantive
executive agency regulation promulgated to
implement the statutory provision at issue.”
By its own terms, this provision comes into
play only where it is determined that the
Board has not issued a regulation that is re-
quired by the CAA. Thus, before a Depart-
ment of Labor regulation can be invoked, an
adjudicator must make a threshold deter-
mination that the regulation concerns a
matter as to which the Board was obligated
under the CAA to issue a regulation.

As noted in the NPR, it was apparent in re-
viewing Chapter V of 29 C.F.R., which con-
tains all the regulations of the Secretary of
Labor issued to implement the FLSA gen-
erally, many of those regulations were not
legally ‘‘required” to be issued as CAA regu-
lations because the underlying FLSA provi-
sions were not made applicable under the
CAA. And there are other regulations that
the Board has “‘good cause” not to issue be-
cause, for example, they have no applicabil-
ity to legislative branch employment.

None of the comments to the NPR quar-
relled with the Board's conclusion not to
adopt those regulations that have little prac-
tical application. Therefore, the Board is not
issuing regulations predicated upon the fol-
lowing Parts of 29 C.F.R.. Parts 519-528,
which authorize subminimum wages for full-
time students, student-learners, apprentices,
learners, messengers, workers with disabil-
ities, and student workers; Part 548, which
authorizes in the collective bargaining con-
text the establishment of basic wage rates
for overtime compensation purposes; and
Part 551, which implements an overtime ex-
emption for local delivery drivers and help-
ers.

The comments did identify several individ-
ual regulations as to which there is not good
cause to not adopt. As explained elsewhere,
those regulations are being included in the
final rules. However, in the main, the com-
ments did not dispute the inapplicability of
those Parts of 29 C.F.R. deemed legally irrel-
evant.

Accordingly, in keeping with its an-
nounced intent in the NPR, the Board is in-
cluding in its final rules a declaration to the
effect that the Board has issued those regu-
lations that, as both a legal and practical
matter, it is “required” to promulgate to im-
plement the statutory provisions of the
FLSA that are made applicable to the legis-
lative branch by the CAA.

The Board has carefully reviewed the en-
tire corpus of the Secretary’s regulations,
has sought comment on its proposal concern-
ing the regulations that it should (and
should not adopt), and has considered those
comments in formulating its final rules. The
Board has acted based on this review and
consideration and in order to prevent waste-
ful litigation about whether the omission of
a regulation from the Secretary in the
Board's regulations was intended or not.

6. Recordkeeping and notice posting

One comment essentially requested that
the Board revisit an issue which it resolved
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after receiving comments to its Advance No-
tice of Proposed Rulemaking (ANPR) pub-
lished on October 11, 1995. The ANPR had so-
licited public comments on certain questions
to assist the Board in drafting proposed
FLSA regulations, including the question of
whether the FLSA provisions regarding rec-
ordkeeping and the notice posting were made
applicable by the CAA. As explained in the
NPR, after evaluating the comments and
carefully reviewing the CAA, the Board con-
cluded that ‘‘the CAA explicitly did not in-
corporate the notice posting and record-
keeping requirements of Section 11, 29 U.S.C.
§211 of the FLSA."” The most recent com-
ment offered no further statutory evidence
to support a change in the Board's original
conclusion.

7. Technical and nomenclature changes

A commenter suggested a number of tech-
nical and nomenclature changes to the pro-
posed regulations to make them more pre-
cise in their application to the legislative
branch. The Board has incorporated many of
the suggested changes. However, by making
these changes, the Board does not intend a
substantive difference in meaning of these
sections of the Board’s regulations and those
of the Secretary from which the Board's reg-
ulations are derived.
1iI. Adoption of Proposed Rules as Final Regu-

lations under Section 304(b)(3) and as Interim

Regulations

Having considered the public comments to
the proposed rules, the Board pursuant to
section 304(b)(3) & (4) of the CAA is adopting
these final regulations and transmitting
them to the House and the Senate with rec-
ommendations as to the method of approval
by each body under section 304(c). However,
the rapidly approaching effective date of the
CAA's implementation necessitates that the
Board take further action with respect to
these regulations. For the reasons explained
below, the Board is also today adopting and
issuing these rules as interim regulations
that will be effective as of January 23, 1996 or
the time upon which appropriate resolutions
of approval of these interim regulations are
passed by the House and/or the Senate,
whichever is later. These interim regulations
will remain in effect until the earlier of
April 15, 1996 or the dates upon which the
House and Senate complete their respective
consideration of the final regulations that
the Board is herein adopting.

The Board finds that it is necessary and
appropriate to adopt such interim regula-
tions and that there is ‘good cause” for
making them effective as of the later of Jan-
nary 23, 1996, or the time upon which appro-
priate resolutions of approval of them are
passed by the House and the Senate. In the
absence of the issuance of such interim regu-
lations, covered employees, employing of-
fices, and the Office of Compliance staff
itself would be forced to operate in regu-
latory uncertainty. While section 411 of the
CAA provides that, ““if the Board has not
issued a regulation on a matter for which
this Act requires a regulation to be issued,
the hearing officer, Board, or court, as the
case may be, shall apply, to the extent nec-
essary and appropriate, the most relevant
substantive executive agency regulation pro-
mulgated to implement the statutory provi-
sion at issue in the proceeding,” covered em-
ployees, employing offices and the Office of
Compliance staff might not know what regu-
lation, if any, would be found applicable in
particular circumstances absent the proce-
dures suggested here. The resulting confu-
slon and uncertainty on the part of covered
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employees and employing offices would be
contrary to the purposes and objectives of
the CAA, as well as to the Interests of those
whom it protects and regulates. Moreover,
since the House and the Senate will likely
act on the Board’s final regulations within a
short period of time, covered employees and
employing offices would have to devote con-
siderable attention and resources to learn-
ing, understanding, and complying with a
whole set of default regulations that would
then have no future application. These in-
terim regulations prevent such a waste of re-
sources.

The Board's authority to issue such in-
terim regulations derives from sections 411
and 304 of the CAA. Section 411 gives the
Board authority to determine whether, in
the absence of the issuance of a final regula-
tion by the Board, it is necessary and appro-
priate to apply the substantive regulations
of the executive branch in implementing the
provisions of the CAA. Section 304(a) of the
CAA in turn authorizes the Board to issue
substantive regulations to implement the
Act. Moreover, section 304(b) of the CAA in-
structs that the Board shall adopt sub-
stantive regulations ‘‘in accordance with the
principles and procedures set forth in section
553 of title 5, United States Code,” which
have in turn traditionally been construed by
courts to allow an agency to issue ‘‘interim™
rules where the failure to have rules in place
in a timely manner would frustrate the effec-
tive operation of a federal statute. See, e.g.,
Philadelphia Citizens in Action v. Schweiker,
669 F.2d 877 (3d Cir. 1982). As noted above, in
the absence of the Board's adoption and
issuance of these interim rules, such a frus-
tration of the effective operation of the CAA
would occur here.

In so interpreting its anthority, the Board
recognizes that in section 304 of the CAA,
Congress specified certain procedures that
the Board must follow in issuing substantive
regulations. In section 304(b), Congress said
that, except as specified in section 304(e), the
Board must follow certain notice and com-
ment and other procedures. The interim reg-
ulations in fact have been subject to such no-
tice and comment and such other procedures
of section 304(b).

In issuing these interim regulations, the
Board also recognizes that section 304(c)
specifies certain procedures that the House
and the Senate are to follow in approving the
Board's regulations. The Board is of the view
that the essence of section 304(c)’s require-
ments are satisfled by making the effective-
ness of these interim regulations conditional
on the passage of appropriate resolutions of
approval by the House and/or the Senate.
Moreover, section 304(c) appears to be de-
signed primarily for (and applicable to) final
regulations of the Board, which these in-
terim regulations are not. In short, section
304(c)’s procedures should not be understood
to prevent the issuance of interim regula-
tions that are necessary for the effective im-
plementation of the CAA.

Indeed, the promulgation of these interim
regulations clearly conforms to the spirit of
section 304(c) and, in fact promotes its prop-
er operation. As noted above, the interim
regulations shall become effective only upon
the passage of appropriate resolutions of ap-
proval, which is what section 304(c) con-
templates. Moreover, these interim regula-
tions allow more considered deliberation by
the House and the Senate of the Board’s final
regulations under section 304(c).

The House has in fact already signalled its
approval of such interim regulations both for
itself and for the instrumentalities. On De-
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cember 19, 1995, the House adopted H. Res.
311 and H. Con. Res. 123, which approve “‘on
a provisional basis” regulations “issued by
the Office of Compliance before January 23,
1996."" The Board believes these resolutions
are sufficlent to make these interim regula-
tions effective for the House on January 23,
1996, though the House might want to pass
new resolutions of approval in response to
this pronouncement of the Board.

To the Board's knowledge, the Senate has
not yet acted on H. Con. Res. 123, nor has it
passed a counterpart to H. Res. 311 that
would cover employing offices and employees
of the Senate. As stated herein, it must do so
if these interim regulations are to apply to
the Senate and the other employing offices
of the instrumentalities (and to prevent the
default rules of the executive branch from
applying as of January 23, 1996).

IV. Method of Approval

The Board received no comments on the
method of approval for these regulations.
Therefore, the Board continues to rec-
ommend that (1) the version of the regula-
tions that shall apply to the Senate and em-
ployees of the Senate should be approved by
the Senate by resolution; (2) the version of
the regulations that shall apply to the House
of Representatives and employees of the
House of Representatives should be approved
by the House of Representatives by resolu-
tion; and (3) the version of the regulations
that shall apply to other covered employees
and employing offices should be approved by
the Congress by concurrent resolution.

With respect to the interim version of
these regulations, the Board recommends
that the Senate approve them by resolution
insofar as they apply to the Senate and em-
ployees of the Senate. In addition, the Board
recommends that the Senate approve them
by concurrent resolution insofar as they
apply to other covered employees and em-
ploying offices. It is noted that the House
has expressed its approval of the regulations
insofar as they apply to the House and its
employees through its passage of H. Res. 311
on December 19, 1995. The House also ex-
pressed its approval of the regulations inso-
far as they apply to other employing offices
through passage of H. Con. Res. 123 on the
same date; this concurrent resolution is
pending before the Senate.

ADOPTED REGULATIONS—AS INTERIM AND AS

FINAL REGULATIONS:

Subtitle A—Regulations Relating to the
Senate and Its Employing Offices—S Series
Chapter III—Regulations Relating to the
Rights and Protections Under the Fair

Labor Standards Act of 1938
Part S501—General Provisions

Sec.

S501.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

$501.101 Purpose and scope.

$501.102 Definitions.

$501.103 Coverage.

S$501.104 Administrative authority.

$501.105 Effect of Interpretations of the
Labor Department.

$501.106 Application of the Portal-to-Portal
Act of 1947.

S501.107 Duration of interim regulations.

§8501.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the parts of the

Secretary of Labor Regulations at Title 29 of
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the Code of Federal Regulations under the
FLSA with the corresponding parts of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA.
Secretary of Labor regu-
lations
Part 531 Wage payments
under the Fair Labor
Standards Act of 1938
Part 541 Defining and de-
limiting the terms ‘‘bona
fide executive,” “‘admin-
istrative,” and “‘profes-
sional’ employees
Part 547 Requirements of
a “Bona fide thrift or
savings plan”
Part 553 Application of
the FLSA to employees
of public agencies Part S553
Part 570 Child labor ... Part S5T0

Subpart A—Matters of General Applicability
§S501.101 Purpose and scope.

(a) Section 208 of the Congressional Ac-
countability Act (CAA) provides that the
rights and protections of subsections (a)(1)
and (d) of section 6, section 7, and section
12(c) of the Fair Labor Standards Act of 1938
(FLSA) (29 U.S.C. §§206(a)(1) & (d), 207, 212(c))
shall apply to covered employees of the leg-
islative branch of the Federal government.
Section 301 of the CAA creates the Office of
Compliance as an independent office in the
legislative branch for enforcing the rights
and protections of the FLSA, as applied by
the CAA,

(b) The FLSA as applied by the CAA pro-
vides for minimum standards for both wages
and overtime entitlements, and delineates
administrative procedures by which covered
worktime must be compensated. Included
also in the FLSA are provisions related to
child labor, equal pay, and portal-to-portal
activities. In addition, the FLSA exempts
specified employees or groups of employees
from the application of certain of its provi-
slons.

(c) This chapter contains the substantive
regulations with respect to the FLSA that
the Board of Directors of the Office of Com-
pliance has adopted pursuant to Sections
203(c) and 304 of the CAA, which require that
the Board promulgate regulations that are
“the same as substantive regulations pro-
mulgated by the Secretary of Labor to im-
plement the statutory provisions referred to
in subsection (a) [of §203 of the CAA] except
insofar as the Board may determine, for good
cause shown . . . that a modification of such
regulations would be more effective for the
implementation of the rights and protections
under this section.”

(d) These regulations are issued by the
Board of Directors, Office of Compliance,
pursuant to sections 203(c) and 304 of the
CAA, which directs the Board to promulgate
regulations implementing section 203 that
are ‘‘the same as substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection a [of section 203 of the CAA]
except insofar as the Board may determine,
for good cause shown . .. that a modifica-
tion of such regulations would be more effec-
tive for the implementation of the rights and
protections under this section.” The regula-
tions issued by the Board herein are on all
matters for which section 203 of the CAA re-
quires regulations to be issued. Specifically,
it is the Board's considered judgment, based
on the information available to it at the
time of the promulgation of these regula-
tions, that, with the exception of regulations

OC regulations

Part 8531

Part S541

Part S547

CONGRESSIONAL RECORD—SENATE

adopted and set forth herein, there are no
other ‘‘substantive regulations promulgated
by the Secretary of Labor to implement the
statutory provisions referred to in sub-
section (a) [of section 203 of the CAA)L"

(e) In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.

§8501.102 Definitions.

For purposes of this chapter:

(a) CAA means the Congressional Account~
ability Act of 1995 (P.L. 104-1, 109 Stat. 3, 2
U.S.C. §§1301-1438).

(b) FLSA or Act means the Falr Labor
Standards Act of 1938, as amended (29 U.S.C.
§201 et seq.), as applied by section 203 of the
CAA to covered employees and employing of-
fices.

(c) Covered employee means any employee
of the Senate, including an applicant for em-
ployment and a former employee, but shall
not include an intern.

(d) Employee of the Senate includes any em-
ployee whose pay is disbursed by the Sec-
retary of the Senate, but not any such indi-
vidual employed by (1) the Capitol Guide
Service; (2) the Capitol Police; (3) the Con-
gressional Budget Office; (4) the Office of the
Architect of the Capitol; (5) the Office of the
Attending Physician; (6) the Office of Com-
pliance; or (7) the Office of Technology As-
sessment.

(e) Employing office and employer mean (1)
the personal office of a Senator; (2) a com-
mittee of the Senate or a joint committee; or
(3) any other office headed by a person with
the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the Senate.

(f) Board means the Board of Directors of
the Office of Compliance.

(g) Office means the Office of Compliance.

(h) Intern is an individual who (a) is per-
forming services in an employing office as
part of a demonstrated educational plan, and
(b) 1s appointed on a temporary basis for a
period not to exceed 12 months; provided that
if an intern is appointed for a period shorter
than 12 months, the intern may be re-
appointed for additional periods as long as
the total length of the internship does not
exceed 12 months; provided further that an in-
tern for purposes of section 203(a)2) of the
CAA also includes an individual who is a sen-
ior citizen appointed under S. Res. 219 (May
5, 1978, as amended by S. Res. 96, April 9,
1991), but does not include volunteers, fel-
lows or pages.

§8501.103 Coverage.

The coverage of Section 203 of the CAA ex-
tends to any covered employee of an employ-
ing office without regard to whether the cov-
ered employee is engaged in commerce or the
production of goods for interstate commerce
and without regard to size, number of em-
ployees, amount of business transacted, or
other measure.

§5501.104 Administrative authority.

(a) The Office of Compliance is authorized

to administer the provisions of Section 203 of
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the Act with respect to any covered em-
ployee or covered employer.

(b) The Board is authorized to promulgate
substantive regulations in accordance with
the provisions of Sections 208(c) and 304 of
the CAA.

§8501.105 Effect of Interpretation of the De-
partment of Labor.

(a) In administering the FLSA, the Wage
and Hour Division of the Department of
Labor has issued not only substantive regu-
lations but also interpretative bulletins.
Substantive regulations represent an exer-
cise of statutory-delegated lawmaking au-
thority from the legislative branch to an ad-
ministrative agency. Generally, they are
proposed in accordance with the notice-and-
comment procedures of the Administrative
Procedure Act (APA), 5 U.S.C. §553. Once
promulgated, such regulations are consid-
ered to have the force and effect of law, un-
less set aside upon judicial review as arbi-
trary, capricious, an abuse of discretion, or
otherwise not in accordance with law. See
Batterton v. Francis, 432 U.S. 416, 425 n.9
(1977). See also 29 CFR §790.17(b) (1994). Un-
like substantive regulations, interpretative
statements, including bulletins and other re-
leases of the Wage and Hour Division, are
not issued pursuant to the provisions of the
APA and may not have the force and effect
of law. Rather, they may only constitute of-
ficial interpretations of the Department of
Labor with respect to the meaning and appli-
cation of the minimum wage, maximum
hour, and overtime pay requirements of the
FLSA. See 29 C.F.R. §790.17(c) (citing Final
Report of the Attorney General’s Committee
on Administrative Procedure, Senate Docu-
ment No. 8, T7th Cong., 1st Sess., at p. 27
(1941)). The purpose of such statements is to
make available in one place the interpreta-
tions of the FLSA which will gulde the Sec-
retary of Labor and the Wage and Hour Ad-
ministrator in the performance of their du-
ties unless and until they are otherwise di-
rected by authoritative decisions of the
courts or conclude, upon reexamination of an
interpretation, that it is incorrect. The Su-
preme Court has observed: “[Tlhe rulings, in-
terpretations and opinions of the Adminis-
trator under this Act, while not controlling
upon the courts by reason of their authority,
do constitute a body of experience and in-
formed judgment to which courts and liti-
gants may properly resort for guidance. The
weight of such a judgment in a particular
case will depend upon the thoroughness evi-
dent in the consideration, the validity of its
reasoning, its consistency with earlier and
later pronouncements, and all those factors
which give it power to persuade, if lacking
power to control," Skidmore v. Swift, 323 U.S.
134, 140 (1944).

(b) Section 203(c) of the CAA provides that
the substantive regulations implementing
Section 203 of the CAA shall be ““the same as
substantive regulations promulgated by the
Secretary of Labor™ except where the Board
finds, for good cause shown, that a modifica-
tion would more effectively implement the
rights and protections established by the
FLSA. Thus, the CAA by its terms does not
mandate that the Board adopt the interpre-
tative statements of the Department of
Labor or its Wage and Hour Division. The
Board is thus not adopting such statements
as part of its substantive regulations.
§8501.106 Application of the Portal-to-Portal

Act of 1947.

(a) Consistent with Section 225 of the CAA,
the Portal to Portal Act (PPA), 29 U.S.C.
§§216 and 251 et seq., is applicable in defining
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and delimiting the rights and protections of
the FLSA that are prescribed by the CAA.
Section 10 of the PPA, 29 U.S.C. §259, pro-
vides in pertinent part: “[N]o employer shall
be subject to any liability or punishment for
or on account of the failure of the employer
to pay minimum wages or overtime com-
pensation under the Fair Labor Standards
Act of 1938, as amended, . . . if he pleads and
proves that the act of omission complained
of was in good faith in conformity with and
reliance on any written administrative regu-
lation, order, ruling, approval or interpreta-
tion of [the Administrator of the Wage and
Hour Division of the Department of Labor]
... or any administrative practice or en-
forcement policy of such agency with respect
to the class of employers to which he be-
longed. Such a defense, if established shall
be a bar to the action or proceeding, not-
withstanding that after such act or omis-
sion, such administrative regulation, order,
ruling, approval, interpretation, practice or
enforcement policy is modified or rescinded
or is determined by judicial authority to be
invalid or of no legal effect.”

(b) In defending any action or proceeding
based on any act or omission arising out of
section 203 of the CAA, an employing office
may satisfy the standards set forth in sub-
section (a) by pleading and proving good
faith reliance upon any written administra-
tive regulation, order, ruling, approval or in-
terpretation, of the Administrator of the
Wage and Hour Division of the Department
of Labor: Provided, that such regulation,
order, ruling approval or interpretation had
not been superseded at the time or reliance
by any regulation, order, decision, or ruling
of the Board or the courts.

§8501.107 Duration of interim regulations.

These interim regulations for the House,
the Senate and the employing offices of the
instrumentalities are effective on January
23, 1996 or on the dates upon which appro-
priate resolutions are passed, whichever is
later. The interim regulations shall expire
on April 15, 1996 or on the dates on which ap-
propriate resolutions concerning the Board's
final regulations are passed by the House and
;he Senate, respectively, whichever is ear-

er.

Part S531—Wage Payments Under the Fair

Labor Standards Act of 1938
Subpart A—Preliminary matters

Sec.

S. 531.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

S. 531.1 Definitions.

S.531.2 Purpose and scope.

Subpart B—Determinations of ‘“‘reasonable
costs;" effects of collective bargaining
agreements

S. 531.3 General determinations of ‘reason-
able cost’.

S. 531.6 Effects of collective bargaining
agreements.

Subpart A—Preliminary matters

§8531.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regu- OC Regulations
lations
531.1 Defintlons ........ccccevvcinnennes 8531.1
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Secretary of Labor Regu- OC Regulations
lations
531.2 Purpose and SCOPE ....ccecerrees $531.2

pe

531.3 General determinations of
“reasonable COSt"” .....cccvivnieianans

531.6 Effects of collective bar-
gaining agreements

§8531.1 Definitions.
(a) Administrator means the Administrator

of the Wage and Hour Division or his author-

ized representative. The Secretary of Labor
has delegated to the Administrator the func-
tions vested in him under section 3(m) of the

Act.

(b) Act means the Fair Labor Standards
Act of 1938, as amended.

§8531.2 Purpose and scope.

(a) Section 3(m) of the Act defines the term
‘wage’ to include the ‘reasonable cost', as de-
termined by the Secretary of Labor, to an
employer of furnishing any employee with
board, lodging, or other facilities, if such
board, lodging, or other facilities are cus-
tomarily furnished by the employer to his
employees. In addition, section 3(m) gives
the Secretary authority to determine the
‘fair value.' of such facilities on the basis of
average cost to the employer or to groups of
employers similarly situated, on average
value to groups of employees, or other appro-
priate measures of ‘fair value.” Whenever so
determined and when applicable and perti-
nent, the ‘fair walue' of the facilities in-
volved shall be includable as part of ‘wages’
instead of the actual measure of the costs of
those facilities. The section provides, how-
ever, the cost of board, lodging, or other fa-
cilities shall not be included as part of
‘wages' If excluded therefrom by a bona fide
collective bargaining agreement. Section
3(m) also provides a method for determining
the wage of a tipped employee.

(b) This part 531 contains any determina-
tions made as to the ‘reasonable cost’ and
‘fair value’' of board, lodging, or other facili-
ties have general application.

Subpart B—Determinations of ‘‘reasonable
cost’ and “‘fair value"; effects of collective
bargaining agreements

§8531.3 General determinations of ‘reasonable

cost’

(a) The term reasonable cost as used in sec-
tion 3(m) of the Act is hereby determined to
be not more than the actual cost to the em-
ployer of the board, lodging, or other facili-
ties customarily furnished by him to his em-
ployees.

(b) Reasonable cost does not include a prof-
it to the employer or to any affiliated per-
son.

(c) The reasonable cost to the employer of
furnishing the employee with board, lodging,
or other facilities (including housing) is the
cost of operation and maintenance including
adequate depreciation plus a reasonable al-
lowance (not more than 5% percent) for in-
terest on the depreciated amount of capital
invested by the employer: Provided, That if
the total so computed is more than the fair
rental value (or the fair price of the com-
modities or facilities offered for sale), the
fair rental value (or the fair price of the
commodities or facilities offered for sale)
shall be the reasonable cost. The cost of op-
eration and maintenance, the rate of depre-
clation, and the depreciated amount of cap-
ital invested by the employer shall be those
arrived at under good accounting practices.
As used in this paragraph, the term good ac-
counting practices does not include account-
ing practices which have been rejected by
the Internal Revenue Service for tax pur-
poses, and the term depreciation includes ob-
solescence.

5531.3
$531.6
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(d)(1) The cost of furnishing ‘facilities’
found by the Administrator to be primarily
for the benefit or convenience of the em-
ployer will not be recognized as reasonable
and may not therefore be included in com-
puting wages.

(2) The following is a list of facilities found
by the Administrator to be primarily for the
benefit of convenience of the employer. The
list is intended to be illustrative rather than
exclusive: (1) Tools of the trade and other
materials and services incidental to carrying
on the employer's business; (ii) the cost of
any construction by and for the employer;
(1if) the cost of uniforms and of their laun-
dering, where the nature of the business re-
quires the employee to wear a uniform.
§8531.6 Effects of collective bargaining agree-

ments

(a) The cost of board, lodging, or other fa-
cilities shall not be included as part of the
wage pald to any employee to the extent it
is excluded therefrom under the terms of a
bona fide collective bargaining agreement
applicable to the particular employee.

(b) A collective bargaining agreement shall
be deemed to be “bona fide’’ when pursuant
to the provisions of section 7(b)(1) or 7(b)(2)
of the FLSA it is made with the certified
representative of the employees under the
provisions of the CAA.

Part S541—Defining and Delimiting the
Terms ‘“Bona Fide Executive,” “‘Adminis-
trative,”” or ‘‘Professional” Capacity (In-
cluding Any Employee Employed in the
Capacity of Academic Administrative Per-
sonnel or Teacher in Secondary School)

Subpart A—General regulations

Sec.

S541.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

5541.01 Application of the exemptions of sec-
tion 13(a)(1) of the FLSA.

S541.1 Executive.

S541.2 Administrative.

£541.3 Professional.

S541.5b Equal pay provisions of section 6(d)
of the FLSA as applied by the CAA ex-
tend to executive, administrative, and
professional employees.

5541.5d Special provislons applicable to em-
ployees of public agencies.

Subpart A—General regulations

§5541.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance

The following table lists the sections of the

Secretary of Labor Regulations at Title 29 of

the Code of Federal Regulations under the

FLSA with the corresponding sections of the

Office of Compliance (OC) Regulations under

section 203 of the CAA:

Secretary of Labor Regu- OC Regulations
lations
541.1 EXecutive .....ccccccecvimmsennannnis 8541.1

541.2 Administrative
Bi1.3 Profeislonal ....cceecrcrvremmncnens
541.5b Equal pay provisions of
section 6(d) of the FLSA apply
to executive, administrative,
and professional employees ......
541.5d Special provisions applica-
ble to employees of public agen-
cles 5541.5d
§5541.01 Application of the eremptions of sec-
tion 13 (a)(1) of the FLSA
(a) Section 13(a)(1) of the FLSA, which pro-
vides certain exemptions for employees em-
ployed in a bona flde executive, administra-
tive, or professional capacity (including any

$541.5b
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employee employed in a capacity of aca-
demic administrative personnel or teacher in
a secondary school), applies to covered em-
ployees by virtue of Section 225(f)(1) of the

(b) The substantive regulations set forth in
this part are promulgated under the author-
ity of sections 203(c) and 304 of the CAA,
which require that such regulations be the
same as the substantive regulations promul-
gated by the Secretary of Labor except
where the Board determines for good cause
shown that modifications would be more ef-
fective for the implementation of the rights
and protections under §203.

§8541.1 Ezecutive

The term employee employed in a bona
fide executive * * * capacity in section
13(a)(1) of the FSLA as applied by the CAA
shall mean any employee:

(a) Whose primary duty consists of the
management of an employing office in which
he Is employed or of a customarily recog-
nized department or subdivision thereof, and

(b) Who customarily and regularly directs
the work of two or more other employees
therein; and

(¢) Who has the authority to hire or fire
other employees or whose suggestions and
recommendations as to the hiring or firing
and as to the advancement and promotion or
any other change of status of other employ-
ees will be given particular weight; and

(d) Who customarily and regularly exer-
cises discretionary powers; and

(e) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
devote as much as 40 percent, of his hours of
work in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (d) of this section: Pro-
vided, That this paragraph shall not apply in
the case of an employee who is in sole charge
of an independent establishment or a phys-
ically separated branch establishment; and

(f) Whoe is compensated for his services on
a salary basis at a rate of not less than $155
per week, exclusive of board, lodging or
other facilities: Provided, That an employee
who is compensated on a salary basis at a
rate of not less than $250 per week, exclusive
of board, lodging or other facilitles, and
whose primary duty consists of the manage-
ment of the employing office in which the
employee is employed or of a customarily
recognized department or subdivision there-
of, and includes the customary and regular
direction of work of two or more other em-
ployees therein, shall be deemed to meet all
the requirements of this section
§S541.2 Administrative

The term employee employed in a bona fide
* * * administrative * * * capacity in section
13(a)(1) of the FLSA as applied by the CAA
shall mean any employee:

(a) Whose primary duty consists of either:

(1) The performance of office or nonmanual
work directly related to management poli-
cies or general operations of his employer or
his employer's customers, or

(2) The performance of functions in the ad-
ministration of a school system, or edu-
cational establishment or institution, or of a
department or subdivision thereof, in work
directly related to the academic instruction
or training carried on therein; and

(b) Who customarily and regularly exer-
cises discretion and independent judgment;
and

(c)(1) Who regularly and directly assists
the head of an employing office, or an em-
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ployee employed in a bona fide executive or
administrative capacity (as such terms are
defined in the regulations of this subpart), or

(2) Who performs under only general super-
vision work along specialized or technical
lines requiring special training, experience,
or knowledge, or

(3) Who executes under only general super-
vision special assignments and tasks; and

(d) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
devote as much as 40 percent, of his hours
worked in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (c) of this section; and

(e)(1) Who is compensated for his services
on a salary or fee basis at a rate of not less
than $155 per week, exclusive of board, lodg-
ing or other facilities, or

(2) Who, in the case of academic adminis-
trative personnel, is compensated for serv-
ices as required by paragraph (e)(1) of this
section, or on a salary basis which is at least
equal to the entrance salary for teachers in
the school system, educational establish-
ment or institution by which employed: Pro-
vided, That an employee who is compensated
on a salary or fee basis at a rate of not less
than $250 per week, exclusive of board, lodg-
ing or other facilities, and whose primary
duty consists of the performance of work de-
scribed in paragraph (a) of this section,
which includes work requiring the exercise
of discretion and independent judgment,
shall be deemed to meet all the requirements
of this section.

§8541.3 Professional

The term employee employed in a bona fide
* * * nrofessional capacity in section 13(a)1)
of the FLSA as applied by the CAA shall
mean any employee:

(a) Whose primary duty consists of the per-
formance of:

(1) Work requiring knowledge of an ad-
vance type in a field of science or learning
customarily acquired by a prolonged course
of specialized intellectual instruction and
study, as distinguished from a general aca-
demic education and from an apprenticeship,
and from training in the performance of rou-
tine mental, manual, or physical processes,

or

(2) Work that is original and creative in a
recognized field of artistic endeavor (as op-
posed to work which can be produced by a
person endowed with general manual or in-
tellectual ability and training), and the re-
sult of which depends primarily on the in-
vention, imagination, or talent of the em-
ployee, or

(3) Teaching, tutoring, instructing, or lec-
turing in the activity of imparting knowl-
edge and who is employed and engaged in
this activity as a teacher in the school sys-
tem, educational establishment or institu-
tion by which employed, or

(4) Work that requires theoretical and
practical application of highly-specialized
knowledge in computer systems analysis,
programming, and software engineering, and
who is employed and engaged in these activi-
ties as a computer systems analyst, com-
puter programmer, software engineer, or
other similarly skilled worker in the com-
puter software fleld; and

(b) Whose work requires the consistent ex-
ercise of discretion and judgment in its per-
formance; and

(¢) Whose work is predominantly intellec-
tual and varied in character (as opposed to
routine mental, manual, mechanical, or
physical work) and is of such character that
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the output produced or the result accom-
plished cannot be standardized in relation to
a given period of time; and

(d) Who does not devote more than 20 per-
cent of his hours worked in the workweek to
activities which are not an essential part of
and necessarily incident to the work de-
scribed in paragraphs (a) through (c) of this
section; and

(e) Who is compensated for services on a
salary or fee basis at a rate of not less than
$170 per week, exclusive of board, lodging or
other facilities: Provided, That this para-
graph shall not apply in the case of an em-
ployee who is the holder of a valid license or
certificate permitting the practice of law or
medicine or any of their branches and who is
actually engaged in the practice thereof, nor
in the case of an employee who is the holder
of the requisite academic degree for the gen-
eral practice of medicine and is engaged in
an internship or resident program pursuant
to the practice of medicine or any of its
branches, nor in the case of an employee em-
ployed and engaged as a teacher as provided
in paragraph (as)(3) of this section: Provided
further, That an employee who is com-
pensated on a salary or fee basis at a rate of
not less than $250 per week, exclusive of
board, lodging or other facilities, and whose
primary duty consists of the performance ei-
ther of work described in paragraph (a)1),
(3), or (4) of this section, which includes
work requiring the consistent exercise of dis-
cretion and judgment, or of work requiring
invention, imagination, or talent in a recog-
nized fleld of artistic endeavor, shall be
deemed to meet all of the requirements of
this section: Provided further, That the salary
or fee requirements of this paragraph shall
not apply to an employee engaged in com-
puter-related work within the scope of para-
graph (a)(4) of this section and who is com-
pensated on an hourly basis at a rate in ex-
cess of 6% times the minimum wage provided
gi;ection 6 of the FLSA as applied by the

§8541.5b Equal pay provisions of section 6(d)
of the FLSA as applied by the CAA extend
to executive, administrative, and profes-
sional employees

The FLSA, as amended and as applied by

the CAA, includes within the protection of
the equal pay provisions those employees ex-
empt from the minimum wage and overtime
pay provisions as bona fide executive, admin-
istrative, and professional employees (in-
cluding any employee employed in the ca-
pacity of academic administrative personnel
or teacher In elementary or secondary
schools) under section 13(a)(1) of the FLSA.
Thus, for example, where an exempt adminis-
trative employee and another employee of
the employing office are performing substan-
tially “equal work,” the sex discrimination
prohibitions of section 6(d) are applicable
with respect to any wage differential be-
tween those two employees.

§5541.5d Special provisions applicable to em-
ployees of public agencies

(a) An employee of a public agency who
otherwise meets the requirement of being
paid on a salary basis shall not be disquali-
fied from exemption under Sec. S541.1, 5541.2,
or S541.3 on the basis that such employee is
paid according to a pay system established
by statute, ordinance, or regulation, or by a
policy for practice established pursuant to
principles of public accountability, under
which the employee accrues personal leave
and sick leave and which requires the public
agency employee’s pay to be reduced or such
employee to be placed on leave without pay
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for absences for personal reasons or because
of {llness or injury of less than one work-day
when accrued leave is not used by an em-
ployee because—

(1) permission for its use has not been
sought or has been sought and denied;

(2) accrued leave has been exhausted; or

(3) the employee chooses to use leave with-

out pay.

(b) Deductions from the pay for an em-
ployee of a public agency for absences due to
a budget-required furlough shall not dis-
qualify the employee from being paid ‘on a
salary basis’ except in the workweek in
which the furlough occurs and for which the
employee's pay is accordingly reduced.

Part S547—Requirements of 2 “Bona Fide

Thrift or Savings Plan"

Sec.

$547.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

S547.0 Scope and effect of part.

$547.1 Essential requirements of qualifica-
tions.

8547.2 Disqualifying provisions.

§5547.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance

The following table lists the sections of the

Secretary of Labor Regulations under the

FLSA with the corresponding sections of the

Office of Compliance (OC) Regulations under

Section 203 of the CAA:

Secretary of Labor Regu-
lations

OC Regulations

547.0 Scope and effect of part ..... S547.0

547.1 Essential requirements of
QUAHTICALIONS ....vcovvenssnsssmarasnsnsn 5547.1

547.2 Disqualifying provisions .... 5547.2

§5547.0 Scope and effect of part

(a) The regulations in this part set forth
the requirements of a ‘“‘bona fide thrift or
savings plan’ under section 7(3)(e)(b) of the
Fair Labor Standards Act of 1938, as amend-
ed (FLSA), as applied by the CAA. In deter-
mining the total remuneration for employ-
ment which section 7(e) of the FLSA requires
to be included in the regular rate at which
an employee is employed, it is not necessary
to include any sums paid to or on behalf of
such employee, in recognition of services
performed by him during a given period,
which are paid pursuant to a bona fide thrift
or savings plan meeting the requirements set
forth herein. In the formulation of these reg-
ulations due regard has been given to the
factors and standards set forth in section
T(e)(3)(b) of the Act.

(b) Where a thrift or savings plan is com-
bined in a single program (whether in one or
more documents) with a plan or trust for
providing old age, retirement, life, accident
or health insurance or similar benefits for
employees, contributions made by the em-
ployer pursuant to such thrift or savings
plan may be excluded from the regular rate
if the plan meets the requirements of the
regulation in this part and the contributions
made for the other purposes may be excluded
from the regular rate if they meet the tests
set forth in regulations.

§8547.1 Essential reguirements for qualifica-
tions

(2) A ‘‘bona fide thrift or savings plan™ for
the purpose of section T(e)(3)(b) of the FLSA
as applied by the CAA is required to meet all
the standards set forth in paragraphs (b)
through (f) of this section and must not con-
;as:;?nge disqualifying provisions set forth in
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(b) The thrift or savings plan constitutes a
definite program or arrangement in writing,
adopted by the employer or by contract as a
result of collective bargaining and commu-
nicated or made available to the employees,
which is established and maintained, in good
faith, for the purpose of encouraging vol-
untary thrift or savings by employees by
providing an incentive to employees to accu-
mulate regularly and retain cash savings for
a reasonable period of time or to save
through the regular purchase of public or
private securities.

(c) The plan specifically shall set forth the
category or categories of employees partici-
pating and the basis of their eligibility. Eli-
gibility may not be based on such factors as
hours of work, production, or efficiency of
the employees: Provided, however, That hours
of work may be used to determine eligibility
of part-time or casual employees.

(d) The amount any employee may save
under the plan shall be specified in the plan
or determined in accordance with a definite
formula specified in the plan, which formula
may be based on one or more factors such as
the straight-time earnings or total earnings,
base rate of pay, or length of service of the
employee.

(e) The employer's total contribution in
any year may not exceed 15 percent of the
participating employees' total earnings dur-
ing that year. In addition, the employer’s
total contribution in any year may not ex-
ceed the total amount saved or invested by
the participating employees during that

year.
(f) The employer’s contributions shall be

apportioned among the individual employees

in accordance with a definite formula or
method of calculation specified in the plan,
which formula or method of calculation is
based on the amount saved or the length of
time the individual employee retains his sav-
ings or investment in the plan. Provided,

That no employee's share determined in ac-

cordance with the plan may be diminished

because of any other remuneration received
by him.

§5547.2 Disqualifying provisions
(a) No employee’s participation in the plan

shall be on other than a voluntary basis.

(b) No employee’s wages or salary shall be
dependent upon or influenced by the exist-
ence of such thrift or savings plan or the em-
ployer’s contributions thereto.

(¢) The amounts any employee may save
under the plan, or the amounts paid by the
employer under the plan may not be based
upon the employee's hours of work, produc-
tion or efficiency.

Part S553—Overtime Compensation: Partial
Exemption for Employees Engaged in Law
Enforcement and Fire Protection; Over-
time and Compensatory Time-Off for Em-
ployees Whose Work Schedule Directly De-
pends Upon the Schedule of the House

Introduction

Sec.

8553.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

$553.1 Definitions

$553.2 Purpose and scope

Subpart C—Partial exemption for employees

engaged in law enforcement and fire pro-
tection

$553.201 Statutory provisions: section 7(k).

5553.202 Limitations.

$553.211 Law enforcement activities.

§553.212 Twenty percent limitation on non-
exempt work.
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$553.213 Public agency employees engaged
in both fire protection and law enforce-
ment activities.

5553.214 Trainees.

$553.215 Ambulance and rescue service em-

ployees.

£553.216 Other exemptions.

“Tour of duty’ defined.

Compensable hours of work.

Sleep time.

Meal time.

“Work period” defined.

Early relief.

Training time.

Outside employment.

Maximum hours standard for work

penods of 7 to 28 days—section 7(k).
$553.231 Compensatory time off.

$553.232 Overtime pay requirements.

$553.233 ‘“‘Regular rate’ defined.

Subpart D—Compensatory time-off for over-
time earned by employees whose work
schedule directly depends upon the sched-
ule of the House

$5553.301 Definiton of ‘‘directly depends.”

$5553.302 Overtime compensation and com-
pensatory time off for an employee
whose work schedule directly depends
upon the schedule of the House.

$553.308 Using compensatory time off.

$553.304 Payment of overtime compensation
for accrued compensatory time off as of
termination of service.

Introduction

§5553.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance

The following table lists the sections of the

Secretary of Labor Regulations under the

FLSA with the corresponding sections of the

Office of Compliance (OC) Regulations under

Section 203 of the CAA:

Secretary of Labor Regu- OC Regulations

lations
553.1 DefInitions ..........ccovnnnnsnsees 5553.1
553.2 Purpose and SCOPE ....ccueearsen 5553.2

553.201 Statutory provisions sec-

tion 7(k) 5553.201
553.202 Limitations ............eeee $553.202
553.211 Law enforcement activi-

ties s $553.211
553.212 Twenty percent limita-

tion on nonexempt work ........... 5553.212
553.213 Public agency employees

engaged in both fire protection

and law enforcement activities $553.213
558.214 Trainees .........c.coisersanenses 5553.214
553.215 Ambulance and rescue

service emplOyees ....oovennsenens 5553.215
553.216 Other exemptions ... 5553.216
553.220 ‘“‘Tour of duty” defined ... £553.220
553.221 Compensable hours of

work
553.222 Sleep time .... A
553.223 Meal time .... &
553.224 “Work period’ defined 5553.224
553.225 Early relief ... $553.225
553.226 Training time ...... = 8553.226
553.227 Outside employment ....... $553.227
553.230 Maximum hours standard

for work periods of 7 to 28

days—section (k) .. 3 $553.230
553.231 Compensatory t.une off . $553.231
553.232 Overtime pay require-

ments $553.232
553.233 ‘“‘Regular rate’ defined ... $5553.233

Introduction
§8553.1 Definitions
(a) Act or FLSA means the Fair Labor
Standards Act of 1938, as amended (52 Stat.
1060, as amended; 29 U.S.C. 201-219), as ap-
plied by the CAA.
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(b) 1985 Amendments means the Fair Labor
Standards Amendments of 1985 (Pub. L. 99—
150).

(¢) Public agency means an employing of-
fice as the term is defined in §__ 501.102 of
this chapter, including the Capitol Police.

(d) Section 7(k) means the provisions of
§7(k) of the FLSA as applied to covered em-
ployees and employing offices by §203 of the
CAA.

§8553.2 Purpose and scope

The purpose of part $553 is to adopt with
appropriate modifications the regulations of
the Secretary of Labor to carry out those
provisions of the FLSA relating to public
agency employees as they are applied to cov-
ered employees and employing offices of the
CAA. In particular, these regulations apply
section T(k) as it relates to fire protection
and law enforcement employees of public
agencies.

Subpart C—Partial Exemption for Employ-
ees Engaged in Law Enforcement and Fire
Protection

§5553.201 Statutory provisions: section 7(k)
Section 7(k) of the Act provides a partial

overtime pay exemption for fire protection
and law enforcement personnel (including se-
curity personnel in correctional institutions)
who are employed by public agencies on a
work period basis. This section of the Act
formerly permitted public agencies to pay
overtime compensation to such employees in
work periods of 28 consecutive days only
after 216 hours of work. As further set forth
in §8553.230 of this part, the 216-hour stand-
ard has been replaced, pursuant to the study
mandated by the statute, by 212 hours for
fire protection employees and 171 hours for
law enforcement employees. In the case of
such employees who have a work period of at
least T but less than 28 consecutive days,
overtime compensation is required when the
ratio of the number of hours worked to the
number of days in the work period exceeds
the ratio of 212 (or 171) hours to 28 days.

§S553.202 Limitations
The application of §7(k), by its terms, is

limited to public agencies, and does not

apply to any private organization engaged in
furnishing fire protection or law enforce-
ment services. This is so even if the services
are provided under contract with a public
agency.

Exemption requirements
§8553.211 Law enforcement activities

(a) As used In §7(k) of the Act, the term
‘any employee . . . in law enforcement ac-
tivities' refers to any employee (1) who is a
uniformed or plainclothed member of a body
of officers and subordinates who are empow-
ered by law to enforce laws designed to
maintain public peace and order and to pro-
tect both life and property from accidental
or willful injury, and to prevent and detect
crimes, (2) who has the power to arrest, and
(3) who is presently undergoing or has under-
gone or will undergo on-the-job training and/
or a course of instruction and study which
typically includes physical training, self-de-
fense, firearm proficiency, criminal and civil
law principles, investigative and law enforce-
ment techniques, community relations, med-
ical aid and ethics.

(b) Employees who meet these tests are
considered to be engaged in law enforcement
activities regardless of their rank, or of their
status as “‘trainee,” “‘probationary,” or ‘“per-
manent,” and regardless of their assignment
to duties incidental to the performance of
their law enforcement activities such as
equipment maintenance, and lecturing, or to
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support activities of the type described in
paragraph (g) of this section, whether or not
such assignment is for training or famil-
iarization purposes, or for reasons of illness,
injury or infirmity. The term would also in-
clude rescue and ambulance service person-
nel if such personnel form an integral part of
the public agency's law enforcement activi-
tles. See Sec. S553.215.

(c) Typically, employees engaged in law
enforcement activities include police who
are regularly employed and paid as such.
Other agency employees with duties not spe-
cifically mentioned may, depending upon the
particular facts and pertinent statutory pro-
visions in that jurisdiction, meet the three
tests described above. If so, they will also
qualify as law enforcement officers. Such
employees might include, for example, any
law enforcement employee within the legis-
lative branch concerned with keeping public
peace and order and protecting life and prop-
erty.

(d) Employees who do not meet each of the
three tests described above are not engaged
in “law enforcement activities” as that term
is used in sections 7(k). Employees who nor-
mally would not meet each of these tests in-
clude:

(1) Building inspectors (other than those
defined in Sec. $553.213(a)),

(2) Health inspectors,

(3) Sanitarians,

(4) Civilian traffic employees who direct
vehicular and pedestrian traffic at specified
intersections or other control points,

(5) Civilian parking checkers who patrol
assigned areas for the purpose of discovering
parking violations and issuing appropriate
warnings or appearance notices,

(6) Wage and hour compliance officers,

(7) Equal employment opportunity compli-
ance officers, and

(8) Building guards whose primary duty is
to protect the lives and property of persons
within the limited area of the building.

(e) The term “any employee in law en-
forcement activities” also includes, by ex-
press reference, ‘‘security personnel in cor-
rectional institutions.” Typically, such fa-
cilities may include precinct house lockups.
Employees of correctional institutions who
qualify as security personnel for purposes of
the section 7(k) exemption are those who
have responsibility for controlling and main-
taining custody of inmates and of safeguard-
ing them from other inmates or for super-
vising such functions, regardless of whether
their duties are performed inside the correc-
tional institution or outside the institution.
These employees are considered to be en-
gaged in law enforcement activities regard-
less of their rank or of their status as ‘‘train-
ee,” ‘‘probationary,” or ‘“‘permanent,” and
regardless of their assignment to duties inci-
dental to the performance of their law en-
forcement activities, or to support activities
of the type described in paragraph (f) of this
section, whether or not such assignment is
for training or familiarization purposes or
for reasons of illness, injury or infirmity.

(f) Not included in the term “‘employee in
law enforcement activities™ are the so-called
“civilian” employees of law enforcement
agencies or correctional institutions who en-
gage in such support activities as those per-
formed by dispatcher, radio operators, appa-
ratus and equipment maintenance and repair
workers, janitors, clerks and stenographers.
Nor does the term include employees in cor-
rectional institutions who engage in building
repair and maintenance, culinary services,
teaching, or in psychological, medical and
paramedical services. This is so even though
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such employees may, when assigned to cor-
rectional institutioms, come into regular
contact with the inmates in the performance
of their duties.
$§58553.212 Twenty percent limitation on non-
exempt work

(a) Employees engaged in fire protection or
law enforcement activities as described in
Secs. §553.210 and $553.211, may also engage
in some nonexempt work which is not per-
formed as an incident to or in conjunction
with their fire protection or law enforcement
activities. For example, firefighters who
work for forest conservation agencies may,
during slack times, plant trees and perform
other conservation activities unrelated to
their firefighting duties. The performance of
such nonexempt work will not defeat the
§7(k) exemption unless it exceeds 20 percent
of the total hours worked by that employee
during the workweek or applicable work pe-
riod. A person who spends more than 20 per-
cent of his’her working time in nonexempt
activities is not considered to be an em-
ployee engaged in fire protection or law en-
forcement activities for purposes of this

part.

(b) Public agency fire protection and law
enforcement personnel may, at their own op-
tion, undertake employment for the same
employer on an occasional or sporadic and
part-time basis in a different capacity from
their regular employment. The performance
of such work does not affect the application
of the §7(k) exemption with respect to the
regular employment. In addition, the hours
of work in the different capacity need not be
counted as hours worked for overtime pur-
poses on the regular job, nor are such hours
counted in determining the 20 percent toler-
ance for nonexempt work discussed in para-
graph (a) of this section.

§5553.213 Public agency employees engaged in
both fire protection and law enforcement ac-
tivities

(a) Some public agencies have employees
(often called ‘“‘public safety officers’) who
engage in both fire protection and law en-
forcement activities, depending on the agen-
cy needs at the time. This dual assignment
would not defeat the section T(k) exemption,
provided that each of the activities per-
formed meets the appropriate tests set forth
in Secs. 5553.210 and S$553.211. This is so re-
gardless of how the employee’s time is di-
vided between the two activities. However,
all time spent in nonexempt activities by
public safety officers within the work period,
whether performed in connection with fire
protection or law enforcement functions, or
with neither, must be combined for purposes
of the 20 percent limitation on nonexempt
work discussed in Sec. $553.212.

(b) As specified in Sec. $553.230, the maxi-
mum hours standards under section T(k) are
different for employees engaged in fire pro-
tection and for employees engaged in law en-
forcement. For those employees who perform
both fire protection and law enforcement ac-
tivities, the applicable standard is the one
which applies to the activity in which the
employee spends the majority of work time
during the work period.

§8553.214 Trainees

The attendance at a bona fide fire or police
academy or other training facility, when re-
quired by the employing agency, constitutes
engagement in activities under section T(k)
only when the employee meets all the appli-
cable tests described in Sec. $553.210 or Sec.
$553.211 (except for the power of arrest for
law enforcement personnel), as the case may
be. If the applicable tests are met, then basic



January 22, 1996

training or advanced training is considered

incidental to, and part of, the employee’s fire

protection or law enforcement activities.

§8553.215 Ambulance and rescue service em-
ployees

Ambulance and rescue service employees
of a public agency other than a fire protec-
tion or law enforcement agency may be
treated as employees engaged in fire protec-
tion or law enforcement activities of the
type contemplated by §7(k) if their services
are substantially related to firefighting or
law enforcement activities in that (1) the
ambulance and rescue service employees
have received training in the rescue of fire,
crime, and accident victims or firefighters or
law enforcement personnel injured in the
performance of their respective, duties, and
(2) the ambulance and rescue service employ-
ees are regularly dispatched to fires, crime
scenes, riots, natural disasters and acci-
dents. As provided in Sec. 5553.213(b), where
employees perform both fire protection and
law enforcement activities, the applicable
standard is the one which applies to the ac-
tivity in which the employee spends the ma-
jority of work time during the work period.
§8553.216 Other exemptions

Although the 1974 Amendments to the
FLSA as applied by the CAA provide speclal
exemptions for employees of public agencies
engaged in fire protection and law enforce-
ment activities, such workers may also be
subject to other exemptions in the Act, and
public agencies may claim such other appli-
cable exemptions in lieu of §7(k). For exam-
ple, section 13(a)(1) as applied by the CAA
provides a complete minimum wage and
overtime pay exemption for any employee
employed in a bona fide executive, adminis-
trative, or professional capacity, as those
terms are defined and delimited in Part S541.
The section 13(a)(1) exemption can be
claimed for any fire protection or law en-
forcement employee who meets all of the
tests specified in part S541 relating to duties,
responsibilities, and salary. Thus, high rank-
ing police officials who are engaged in law
enforcement activities, may also, depending
on the facts, qualify for the section 13(a)(1)
exemption as ‘‘executive’” employees. Simi-
larly, certain criminal investigative agents
may qualify as “administrative” employees
under section 13(a)(1).

Tour of duty and compensable hours of work
rules
§8553.220 “'Tour of duty’ defined

(a) The term “tour of duty" is a unique
concept applicable only to employees for
whom the section 7(k) exemption is claimed.
This term, as used in section T(k), means the
period of time during which an employee is
considered to be on duty for purposes of de-
termining compensable hours. It may be a
scheduled or unscheduled period. Such peri-
ods include “shifts” assigned to employees
often days in advance of the performance of
the work. Scheduled periods alse include
time spent in work outside the “‘shift"” which
the public agency employer assigns. For ex-
ample, a police officer may be assigned to
crowd control during a parade or other spe-
cial event outside of his or her shift.

(b) Unscheduled periods include time spent
in court by police officers, time spent han-
dling emergency situations, and time spent
working after a shift to complete an assign-
ment. Such time must be included in the
compensable tour of duty even though the
specific work performed may not have been
assigned in advance.

(c) The tour of duty does not include time
spent working for a separate and independ-
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ent employer in certain types of special de-
tails as provided in Sec. $553.227.

§8553.221 Compensable hours of work

(a) The rules under the FLSA as applied by
the CAA on compensable hours of work are
applicable to employees for whom the sec-
tion T(k) exemption is claimed. Special rules
for sleep time (Sec. $553.222) apply to both
law enforcement and firefighting employees
for whom the section 7(k) exemption is
claimed. Also, special rules for meal time
apply In the case of firefighters (Sec.
$553.223).

(b) Compensable hours of work generally
include all of the time during which an em-
ployee is on duty on the employer's premises
or at a prescribed workplace, as well as all
other time during which the employee is suf-
fered or permitted to work for the employer.
Such time includes all pre-shift and post-
shift activities which are an integral part of
the employee's principal activity or which
are closely related to the performance of the
principal activity, such as attending roll
call, writing up and completing tickets or re-
ports, and washing and re-racking fire hoses.

(c) Time spent away from the employer’'s
premises under conditions that are so cir-
cumscribed that they restrict the employee
from effectively using the time for personal
pursuits also constitutes compensable hours
of work. For example, where a police station
must be evacuated because of an electrical
failure and the employees are expected to re-
main in the vicinity and return to work after
the emergency has passed, the entire time
spent away from the premises is compen-
sable. The employees in this example cannot
use the time for their personal pursuits.

(d) An employee who is not required to re-
main on the employer’'s premises but is
merely required to leave word at home or
with company officials where he or she may
be reached is not working while on call.
Time spent at home on call may or may not
be compensable depending on whether the re-
strictions placed on the employee preclude
using the time for personal pursuits. Where,
for example, a firefighter has returned home
after the shift, with the understanding that
he or she is expected to return to work in the
event of an emergency in the night, such
time spent at home is normally not compen-
sable. On the other hand, where the condi-
tions placed on the employee’s activities are
so restrictive that the employee cannot use
the time effectively for personmal pursuits,
such time spent on call is compensable.

(e) Normal home to work travel is not
compensable, even where the employee is ex-
pected to report to work at a location away
from the location of the employer's prem-
ises.

(f) A police officer, who has completed his
or her tour of duty and who is given a patrol
car to drive home and use on personal busi-
ness, is not working during the travel time
even where the radio must be left on so that
the officer can respond to emergency calls.
Of course, the time spent in responding to
such calls is compensable.

§5553.222 Sleep time

(a) Where a public agency elects to pay
overtime compensation to firefighters and/or
law enforcement personnel in accordance
with section T(a)(1) of the Act, the public
agency may exclude sleep time from hours
worked if all the conditions for the exclusion
of such time are met.

(b) Where the employer has elected to use
the section T(k) exemption, sleep time can-
not be excluded from the compensable hours
of work where
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(1) The employee is on a tour of duty of
less than 24 hours, and

(2) Where the employee is on a tour of duty
of exactly 24 hours.

(c) Sleep time can be excluded from com-
pensable hours of work, however, in the case
of police officers or firefighters who are ona
tour of duty of more than 24 hours, but only
if there is an expressed or implied agreement
between the employer and the employees to
exclude such time. In the absence of such an
agreement, the sleep time is compensable. In
no event shall the time excluded as sleep
time exceed 8 hours in a 24-hour period. If
the sleep time is interrupted by a call to
duty, the interruption must be counted as
hours worked. If the sleep period is inter-
rupted to such an extent that the employee
cannot get a reasonable night's sleep (which,
for enforcement purposes means at least 5
hours), the entire time must be counted as
hours of work.

§8553.223 Meal time

(a) If a public agency elects to pay over-
time compensation to firefighters and law
enforcement personnel in accordance with
section T(a)1) of the Act, the public agency
may exclude meal time from hours worked if
all the statutory tests for the exclusion of
such time are met.

(b) If a public agency elects to use the sec-
tion 7(k) exemption, the public agency may,
in the case of law enforcement personnel, ex-
clude meal time from hours worked on tours
of duty of 24 hours or less, provided that the
employee is completely relieved from duty
during the meal period, and all the other
statutory tests for the exclusion of such
time are met. On the other hand, where law
enforcement personnel are required to re-
main on call in barracks or similar quarters,
or are engaged in extended surveillance ac-
tivities (e.g., stakeouts’), they are not con-
sidered to be completely relieved from duty,
and any such meal periods would be compen-
sable.

(c) With respect to firefighters employed
under section T(k), who are confined to a
duty station, the legislative history of the
Act indicates Congressional intent to man-
date a departure from the usual FLSA
“hours of work™ rules and adoption of an
overtime standard keyed to the unique con-
cept of ‘tour of duty’ under which fire-
flehters are employed. Where the public
agency elects to use the section T(k) exemp-
tion for firefighters, meal time cannot be ex-
cluded from the compensable hours of work
where (1) the firefighter is on a tour of duty
of less than 24 hours, and (2) where the fire-
fighter is on a tour of duty of exactly 24
hours.

(d) In the case of police officers or fire-
fighters who are on a tour of duty of more
than 24 hours, meal time may be excluded
from compensable hours of work provided
that the statutory tests for exclusion of such
hours are met.

§8553.224 *“‘Work period” defined

(a) As used in section T(k), the term ‘‘work
period” refers to any established and regu-
larly recurring period of work which, under
the terms of the Act and legislative history,
cannot be less than 7 consecutive days nor
more than 28 consecutive days. Except for
this limitation, the work period can be of
any length, and it need not coincide with the
duty cycle or pay period or with a particular
day of the week or hour of the day. Once the
beginning and ending time of an employee’s
work period is established, however, it re-
mains fixed regardless of how many hours
are worked within the period. The beginning
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and ending of the work period may be
changed, provided that the change is in-
tended to be permanent and is not designed
to evade the overtime compensation require-
ments of the Act.

(b) An employer may have one work period
applicable to all employees, or different
work periods for different employees or
groups of employees.

§8553.225 Early relief

It is a common practice among employees
engaged in fire protection activities to re-
lieve employees on the previous shift prior to
the scheduled starting time. Such early re-
lief time may occur pursuant to employee
agreement, either expressed or implied. This
practice will not have the effect of increas-
ing the number of compensable hours of
work for employees employed under section
T(k) where it is voluntary on the part of the
employees and does not result, over a period
of time, in their failure to receive proper
compensation for all hours actually worked.
On the other hand, if the practice is required
by the employer, the time involved must be
added to the employee’s tour of duty and
treated as compensable hours of work.
§8553.226 Training time

(a) The general rules for determining the
compensability of training time under the
FLSA apply to employees engaged in law en-
forcement or fire protection activities.

(b) While time spent in attending training
required by an employer is normally consid-
ered compensable hours of work, following
are situations where time spent by employ-
ees in required training is considered to be
noncompensable:

(1) Attendance outside of regular working
hours at specialized or follow-up training,
which is required by law for certification of
public and private sector employees within a
particular governmental jurisdiction (e.g.,
certification of public and private emergency
rescue workers), does not constitute compen-
sable hours of work for public employees
within that jurisdiction and subordinate ju-
risdictions.

(2) Attendance outside of regular working
hours at specialized or follow-up training,
which 1is required for certification of employ-
ees of a governmental jurisdiction by law of
a higher level of government, does not con-
stitute compensable hours of work.

(3) Time spent in the training described in
paragraphs (b) (1) or (2) of this section is not
compensable, even if all or part of the costs
of the training is borne by the employer.

(c) Police officers or firefighters, who are
in attendance at a police or fire academy or
other training facility, are not considered to
be on duty during those times when they are
not in class or at a training session, if they
are free to use such time for personal pur-
suits. Such free time is not compensable.
§8553.227 Outside employment

(a) Section T(p)(1) makes special provision
for fire protection and law enforcement em-
ployees of public agencies who, at their own
option, perform special duty work in fire
protection, law enforcement or related ac-
tivities for a separate and independent em-
ployer (public or private) during their off-
duty hours. The hours of work for the sepa-
rate and independent employer are not com-
bined with the hours worked for the primary
public agency employer for purposes of over-
time compensation.

(b) Section T7(p)(1) applies to such outside
employment provided (1) the special detail
work is performed solely at the employee's
option, and (2) the two employers are in fact
separate and independent.
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(c) Whether two employers are, in fact,
separate and independent can only be deter-
mined on a case-by-case basis.

(d) The primary employer may facilitate
the employment or affect the conditions of
employment of such employees. For exam-
ple, a police department may maintain a ros-
ter of officers who wish to perform such
work. The department may also select the
officers for special details from a list of
those wishing to participate, negotiate their
pay, and retain a fee for administrative ex-
penses. The department may require that the
separate and independent employer pay the
fee for such services directly to the depart-
ment, and establish procedures for the offi-
cers to receive their pay for the special de-
tails through the agency's payroll system.
Finally, the department may require that
the officers observe their normal standards
of conduct during such details and take dis-
ciplinary action against those who fail to do

s0.

(e) Section T(pX1) applies to special details
even where a State law or local ordinance re-
quires that such work be performed and that
only law enforcement or fire protection em-
ployees of a public agency in the same juris-
diction perform the work. For example, a
city ordinance may require the presence of
city police officers at a convention center
during concerts or sports events. If the offl-
cers perform such work at their own option,
the hours of work need not be combined with
the hours of work for their primary em-
ployer in computing overtime compensation.

(f) The principles in paragraphs (d) and (e)
of this section with respect to special detalils
of public agency fire protection and law en-
forcement employees under section T(pX1)
are exceptions to the usual rules on joint
employment set forth in part 791 of this
title.

(g) Where an employee is directed by the
public agency to perform work for a second
employer, section T(p)1) does not apply.
Thus, assignments of police officers outside
of their normal work hours to perform crowd
control at a parade, where the assignments
are not solely at the option of the officers,
would not qualify as special details subject
to this exception. This would be true even if
the parade organizers reimburse the public
agency for providing such services.

(h) Section 7(p)1) does not prevent a public
agency from prohibiting or restricting out-
side employment by its employees.

Overtime compensation rules
§8553.230 Mazrimum hours standards for work
periods of 7 to 28 days—section 7(k)

(a) For those employees engaged in fire
protection activities who have a work period
of at least 7 but less than 28 consecutive
days, no overtime compensation is required
under section 7(k) until the number of hours
worked exceeds the number of hours which
bears the same relationship to 212 as the
number of days in the work period bears to

(b) For those employees engaged in law en-
forcement activities (including security per-
sonnel in correctional institutions) who have
a work period of at least 7 but less than 28
consecutive days, no overtime compensation
is required under section 7(k) until the num-
ber of hours worked exceeds the number of
hours which bears the same relationship to
171 as the number of days in the work period
bears to 28.

(c) The ratio of 212 hours to 28 days for em-
ployees engaged in fire protection activities
is 7.57 hours per day (rounded) and the ratio
of 171 hours to 28 days for employees engaged
in law enforcement activities is 6.11 hours
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per day (rounded). Accordingly, overtime
compensation (in premium pay or compen-
satory time) is required for all hours worked
in excess of the following maximum hours
standards (rounded to the nearest whole
hour):

Maximum hours stand-
ards
Work period (days)
Fire pro- Law en-

ion forcement

az mn

27 04 165
% 197 159
5 189 153
24 182 147
23 174 141
22 167 134
21 159 128
151 122

13 144 116
18 136 110
17 129 104
16 121 8
15 114 2
14 106 8
13 98 7
12 91 73
11 8 67
10 76 61
9 ] 55
8 6l 49
7 53 4

§8553.231 Compensatory time off

(a) Law enforcement and fire protection
employees who are subject to the section
(k) exemption may receive compensatory
time off in lieu of overtime pay for hours
worked in excess of the maximum for their
work period as set forth in Sec. $553.230.

(b) Section T(k) permits public agencies to
balance the hours of work over an entire
work period for law enforcement and fire
protection employees. For example, if a fire-
fighter's work period is 28 consecutive days,
and he or she works 80 hours in each of the
first two weeks, but only 52 hours in the
third week, and does not work in the fourth
week, no overtime compensation (in cash
wages or compensatory time) would be re-
quired since the total hours worked do not
exceed 212 for the work period. If the same
firefighter had a work period of only 14 days,
overtime compensation or compensatory
time off would be due for 54 hours (160 minus
106 hours) in the first 14 day work period.

§8553.232 Qwvertime pay requirements

If a public agency pays employees subject
to section T(k) for overtime hours worked in
cash wages rather than compensatory time
off, such wages must be paid at one and one-
half times the employees' regular rates of
pay.

§5553.233 ‘Regular rate’ defined

The statutory rules for computing an em-
ployee's ‘regular rate’, for purposes of the
Act's overtime pay requirements are applica-
ble to employees or whom the section 7(k)
exemption is claimed when overtime com-
pensation is provided in cash wages.

Subpart D—Compensatory time-off for over-
time earned by employees whose work
schedule directly depends upon the sched-
ule of the Senate

§8553.301 Definition of *‘directly depends"”

For the purposes of this Part, a covered
employee’s work schedule ‘‘directly de-
pends” on the schedule of the Senate only if
the eligible employee performs work that di-
rectly supports the conduct of legislative or
other business in the chamber and works
hours that regularly change in response to
the schedule of the House and the Senate.
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§8553.302 Overtime compensation and compen-
satory time off for an employee whose work
schedule directly depends upon the schedule
of the Senate

No employing office shall be deemed to
have viclated section 203(a)(1) of the CAA,
which applies the protections of section 7(a)
of the Fair Labor Standards Act (“FLSA™)
to covered employees and employing office,
by employing any employee for a workweek
in excess of the maximum workweek applica-
ble to such employee under section T(a) of
the FLSA where the employee’s work sched-
ule directly depends on the schedule of the
Senate within the meaning of §$553.301, and:
(a) the employee is compensated at the rate
of time-and-a-half in pay for all hours in ex-
cess of 40 and up to 60 hours in a workweek,
and (b) the employee is compensated at the
rate of time-and-a-half in either pay or in
time off for all hours in excess of 60 hours in
a workweek.

§58553.303 Using compensatory time off

An employee who has accrued compen-
satory time off under §S553.202, upon his or
her request, shall be permitted by the em-
ploying office to use such time within a rea-
sonable period after making the request, un-
less the employing office makes a bona fide
determination that the needs of the oper-
ations of the office do not allow the taking
of compensatory time off at the time of the
request. An employee may renew the request
at a subsequent time. An employing office
may also, upon reasonable notice, require an
erf:f:ployee to use accrued compensatory time-
off.

§8553.304 Payment of overtime compensation
for accrued compensatory time off as of ter-
mination of service

An employee who has accrued compen-
satory time authorized by this regulation
shall, upon termination of employment, be
paid for the unused compensatory time at
the rate earned by the employee at the time
the employee receives such payment.

Part S570—Child Labor Regulations
Subpart A—General

Sec.

S570.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

$570.1 Definitions.

$570.2 Minimum age standards.

Subpart C—Employment of minors between
14 and 16 years of age (child labor reg. 3)

8570.31 Determination.

8§570.32 Effect of this subpart.

S570.33 Occupations.

S§570.35 Periods and conditions of employ-
ment.

Subpart A—General

§8570.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations under the
FLSA with the corresponding sections of the
Office of Compliance Regulations under Sec-
tion 202 of the CAA:

Secretary of Labor Regu- OC Regulations

lations
570.1 Definitions .......ccovcersenrnmanses $570.1
570.2 Minimum age standards .... 5570.2

570.31 Determinations ..........ccce.. 8570.31
570.32 Effect of this subpart S570.32
570.33 Occupations ......eseesseienees S$570.33
570.35 Periods and conditions of
EMPLOFIMLNEL ..ccueienniinniireisnsiosasens 5570.35
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§8570.1 Definitions

As used in this part:

(a) Act means the Fair Labor Standards
Act of 1938, as amended (52 Stat. 1060, as
amended; 29 U.S.C. 201-219).

(b) Oppressive child labor means employ-
ment of a minor in an occupation for which
he does not meet the minimum age stand-
ards of the Act, as set forth in Sec. S570.2 of
this subpart.

(c) Oppressive child labor age means an age
below the minimum age established under
the Act for the occupation in which a minor
is employed or in which his employment is
contemplated.

(d) [Reserved]

(e) [Reserved]

(f) Secretary or Secretary of Labor means the
Secretary of Labor, United States Depart-
ment of Labor, or his authorized representa-
tive.

(g) Wage and Hour Division means the Wage
and Hour Division, Employment Standards
Administration, United States Department
of Labor.

(h) Administrator means the Administrator
of the Wage and Hour Division or his author-
ized representative.

§S570.2 Minimum age standards

(a) All occupations except in agriculture.
(1) The Act, in section 3(1), sets a general 16-
year minimum age which applies to all em-
ployment subject to its child labor provi-
sions in any occupation other than in agri-
culture, with the following exceptions:

(1) The Act authorizes the Secretary of
Labor to provide by regulation or by order
that the employment of employees between
the ages of 14 and 16 years in occupations
other than manufacturing and mining shall
not be deemed to constitute oppressive child
labor, if and to the extent that the Secretary
of Labor determines that such employment
is confined to periods which will not inter-
fere with their schooling and to conditions
which will not interfere with their health
and well-being (see subpart C of this part);

and

(i) The Act sets an 18-year minimum age
with respect to employment in any occupa-
tion found and declared by the Secretary of
Labor to be particularly hazardous for the
employment of minors of such age or det-
rimental to their health or well-being.

(2) The Act exempts from 1ts minimum age
requirements the employment by a parent of
his own child, or by a person standing in
place of a parent of a child in his custody,
except in occupations to which the 18-year
age minimum applies and in manufacturing
and mining occupations.

Subpart B—[Reserved]
Subpart C—Employment of minors between
14 and 16 years of age (child labor reg. 3)
§8570.31 Determination

The employment of minors between 14 and
16 years of age in the occupations, for the pe-
riods, and under the conditions hereafter
specified does not interfere with their
schooling or with their health and well-being
and shall not be deemed to be oppressive
child labor.

§8570.32 Effect of this subpart

In all occupations covered by this subpart
the employment (including suffering or per-
mitting to work) by an employer of minor
employees between 14 and 16 years of age for
the periods and under the conditions speci-
fied in § S570.35 shall not be deemed to be op-
pressive child labor within the meaning of
the Fair Labor Standards Act of 1938,
§S570.33 Occupations

This subpart shall apply to all occupations
other than the following:
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(a) Manufacturing, mining, or processing
occupations, including occupations requiring
the performance of any duties in work rooms
or work places where goods are manufac-
tured, mined, or otherwise processed;

(b) Occupations which involve the oper-
ation or tending of hoisting apparatus or of
any power-driven machinery other than of-
fice machines;

(c) The operation of motor vehicles or serv-
ice as helpers on such vehicles;

(d) Public messenger service;

(e) Occupations which the Secretary of
Labor may, pursuant to section 3(1) of the
Fair Labor Standards Act and Reorganiza-
tion Plan No. 2, issued pursuant to the Reor-
ganization Act of 1945, find and declare to be
hazardous for the employment of minors be-
tween 16 and 18 years of age or detrimental
to their health or well-being;

(f) Occupations in connection with:

(1) Transportation of persons or property
by rail, highway, air, water, pipeline, or
other means;

(2) Warehousing and storage;

(3) Communications and public utilities;

(4) Construction (including demolition and
repair); except such office (including ticket
office) work, or sales work, in connection
with paragraphs (f)(1), (2), (8), and (4) of this
section, as does not involve the performance
of any duties on trains, motor vehicles, air-
craft, vessels, or other media of transpor-
tation or at the actual site of construction
operations.

§5570.35 Periods and conditions of employment

(a) Except as provided in paragraph (b) of
this section, employment in any of the occu-
pations to which this subpart is applicable
shall be confined to the following periods:

(1) Outside school hours;

(2) Not more than 40 hours in any 1 week
when school is not in session;

(3) Not more than 18 hours in any 1 week
when school is in session;

(4) Not more than 8 hours in any 1 day
when school is not in session;

(5) Not more than 3 hours in any 1 day
when school is in session;

(6) Between 7 a.m. and 7 p.m. in any 1 day,
except during the summer (June 1 through
Labor Day) when the evening hour will be 9
p.m.

HOUSE OF REPRESENTATIVES

FAIR LABOR STANDARDS ACT, FINAL AND IN-
TERIM REGULATIONS RELATING TO THE
HOUSE OF REPRESENTATIVES AND ITS EM-
PLOYING OFFICES

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE FAIR
LABOR STANDARDS ACT OF 1938

NOTICE OF ADOPTION OF REGULATIONS AND SUB-
MISSION FOR APPROVAL AND ISSUANCE OF IN-
TERIM REGULATIONS

Summary: The Board of Directors of the
Office of Compliance, after considering com-
ments to its general Notice of Proposed
Rulemaking published on November 28, 1995
in the Congressional Record, has adopted,
and is submitting for approval by the Con-
gress, final regulations to implement sec-
tions 203(a) and 203(c) (1) and (2) of the Con-
gressional Accountability Act of 1995
(““CAA"), which apply certain rights and pro-
tections of the Fair Labor Standards Act of
1938. The Board is also adopting and issuing
such regulations as interim regulations for
the House, the Senate and the employing of-
fices of the instrumentalities effective on
January 23, 1996 or on the dates upon which
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appropriate resolutions are passed, which-
ever is later. The interim regulations shall
expire on April 15, 1996 or on the dates on
which appropriate resolutions concerning
the Board’s final regulations are passed by
the House and the Senate, respectively,
whichever is earlier.

For Further Information Contact: Execu-
tive Director, Office of Compliance, Room
LA 200, Library of Congress, Washington,
D.C. 20540-1999. Telephone: (202) 724-9250.

I. Background and Summary

Supplementary Information: The Congres-
sional Accountability Act of 1995 (“CAA'"),
Pub. L. 104-1, 109 Stat. 3, was enacted on Jan-
nary 23, 1995. 2 U.S.C. §§1301 et seq. In gen-
eral, the CAA applies the rights and protec-
tions of eleven federal labor and employment
law statutes to covered employees and em-
ploying offices within the legislative branch.
In addition, the statute establishes the Of-
fice of Compliance (*‘Office’’) with a Board of
Directors (“Board") as “an independent of-
fice within the legislative branch of the Fed-
eral Government.” Section 203(a) of the CAA
applies the rights and protections of sub-
sections a(l) and (d) of section 6, section 7,
and section 12(c) of the Fair Labor Standards
Act of 1938 (“FLSA") (29 U.S8.C. 206(a)(1) and
(d), 207, and 212(c)) to covered employees and
employing offices. 2 U.S.C. §1313. Section
203(c)(2) of the CAA directs the Board to
issue substantive regulations that ‘‘shall be
the same as substantive regulations issued
by the Secretary of Labor . . . except insofar
as the Board may determine, for good cause
shown . . . that a modification of such regu-
lations would be more effective for the im-
plementation of the rights and protections
under” the CAA. 2 U.S.C. §1313(¢c)(2). On Sep-
tember 28, 1995, the Board of the Office of
Compliance issued an Advance Notice of Pro-
posed Rulemaking (‘*ANPR™) soliciting com-
ments from interested parties in order to ob-
tain participation and information early in
the rulemaking process. 141 Cong. Rec.
S14542 (dally ed., Sept. 28, 1995).

On November 28, 1995, the Board published
in the Congressional Record a Notice of Pro-
posed Rulemaking (NPR) (141 Cong. Rec.
8517603-27 (daily ed.)). In response to the NPR,
the Board received six written comments,
three of which were from offices of the Con-
gress and three of which were from organiza-
tions associated with the business commu-
nity and organized labor. The comments in-
cluded requests that the Board should pro-
vide additional guidance to employing of-
fices on complying with the CAA and compli-
ance issues raised by the ambiguities in the
Secretary of Labor’s regulations.

Parenthetically, it should also be noted
that, on October 11, 1995, the Board published
a Notice of Proposed Rulemaking in the Con-
gressional Record (141 Cong. R. 515025 (daily
ed., October 11, 1995) (““NPR")), inviting com-
ments from intersted parties on the proposed
FLSA regulations which the CAA directed
the Board to issue on the definition of *‘in-
tern’” and on ‘“‘irregular work schedules.”
Final regulations on those matters were sep-
arately adopted by the Board on January 16,
1996. However, because they are regulations
implementing the rights and protections of
the FLSA made applicable by the CAA, the
Board has incorporated those regulations
into the body of final regulations being
adopted pursuant to this Notice. The defini-
tion of “interim’ may be found in section [H
or 8] 501.102 (c) and (h), and the “irregular
work schedules™ regulation may be found in
sections [H or 8 or C] 553.301-553.304.
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II. Consideration of public comments; the
Board's response and modifications to the
NPR's rules

A. Requests that the Board provide addi-
tional guidance, including interpretative
bulletins and opinion letters
The Board first turns to the issue of wheth-

er and in what circumstances the Board can

and should give authoritative guidance to
employing offices about issues arising from
ambiguities in and uncertain applications of
the BSecretary’s regulations. Commenters
have formally and informally requested such
guidance in various forms: that the Board
change the Secretary’s regulations to clarify
ambiguities; that the Board adopt the Sec-
retary’s interpretive bulletins; that the
Board issue the Secretary of Labor’s inter-
pretative bulletins as its own regulations;
that the Board issue opinion letters con-
stituting safe harbors from litigation; that
the Board give its imprimatur, either for-
mally or informally, to employee handbooks
and other human resource activities of em-
ploying offices. Mindful that the Board's

first decisions on these matters will have im-

portant institutional and legal implications,

the Board has carefully considered these re-
quests, as well as the underlying concerns
they reflect.

At the outset, the Board must decline the
suggestion that it modify the Secretary’s
regulations in order to remove the ambigu-
ities and resulting uncertainties that Con-
gressional offices will face in complying with
the CAA once it takes effect. The Board’s au-
thority to modify the regulations of the Sec-
retary is explicitly limited by the require-
ment that the substantive regulations issued
by the Secretary of Labor ‘‘shall be the same
as substantive regulations issued by the Sec-
retary of Labor ... except insofar as the
Board may determine, for good cause shown
. . . that a modification of such regulations
would be more effective for the implementa-
tion of the rights and protections under’ the
CAA. As is true of many regulatory issues,
ambiguity and uncertainty are part of the
the FLSA regulatory regime that i{s pres-
ently imposed—with much criticism and pro-
test—on private sector and state and local
government employers.

The example of the executive, administra-
tive and professional employee exemptions
illustrates this point. The Board specifically
highlighted this problem and asked for com-
ment in its ANPR (141 Cong. Rec. S14542,
S514543) on September 28, 1995. Although the
Board received many comments on this issue
and is sympathetic with the concerns of em-
ploying offices confronting such ambiguity
and uncertainty, the Board has neither been
given nor can find appropriate justification
for relieving employing offices of the compli-
ance burdens that all employers face under
the FLSA. The CAA was intended not only to
bring covered employees the benefits of the
FLSA and other incorporated laws, but also
to require Congress to experience the same
compliance burdens faced by other employ-
ers so that it could more fairly legislate in
this area. The Board cannot agree with sug-
gestions that would rob the CAA of one of its
principal intended effects.

The Board must also decline the sugges-
tion that it adopt, as either formal regula-
tions or as its own interpretive authority,
the interpretive bulletins found in Subpart B
of Part 541 and elsewhere in the Secretary of
Labor's regulations. Section 203(c)(2) of the
CAA requires the Board to promulgate regu-
lations that are the same as the substantive
regulations promulgated by the Secretary.
But, as explained in the NPR, the interpre-
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tive bulletins set forth in Subpart B of Part
541 and elsewhere in the Secretary of Labor's
regulations are not substantive regulations
within the meaning of the law. Moreover,
with respect to the concern expressed by
some commenters that congressional em-
ploying offices would be at a distinct dis-
advantage if the Board does not adopt the
Secretary’'s interpretative bulletins, the
Board again notes, as it did in the NPR, that
the Board need not adopt the Secretary’s in-
terpretive bulletins in order for them to be
available as guidance for employing offices.
While the Board is not adopting these inter-
pretive bulletins, the Board reiterates that,
like the myriad judicial decisions under the
FLSA that are available as guidance for em-
ploying offices, the Secretary’s interpretive
bulletins remain available as part of the cor-
pus of interpretive materials to which em-
ploying offices may look in structuring their
FLSA-related compliance activities. Indeed,
as the Board also noted in the NPR, since the
CAA may properly be interpreted as incor-
porating the defenses and exemptions set
forth in the Portal-to-Portal Act, an employ-
ing office that relies in good faith on an ap-
plicable interpretive bulletin of the Sec-
retary may in fact have a statutory defense
to an enforcement action brought by a cov-
ered employee. In short, contrary to the sug-
gestion of these commenters, the Board need
not adopt the Secretary’'s interpretive bul-
letins in order to give employing offices the
benefit of them.

One commenter went so far as to suggest
that, by not adopting the Secretary’'s inter-
pretive bulletins, the Board has somehow
signaled 1its intent to engage in a wholesale
reinterpretation of the FLSA and its imple-
menting regulations. No such signal was
sent; no such signal was intended. Since the
CAA does not require adoption of these in-
terpretive bulletins, and since they are inde-
pendently available to employing offices, the
Board merely determined that it need not
adopt the Secretary’s interpretative bul-
letins as its own. Moreover, like the Admin-
istrator and the courts, the Board intends to
depart from the interpretive bulletins only
where their persuasive force is lacking or the
law otherwise requires (just as courts or the
Administrator would do). See Skidmore v.
Swift & Co., 323 U.S. 134, 137-38 (1944); Reich v.
Interstate Brands Corp., 57 F.3d 574, 577 (Tth
Cir. 1995) (“[W)e give the Secretary’s bul-
letins the respect their reasoning earns
them.”); Dalkeim v. KDFW-TV, 918 F.2d 1220,
1228 (5th Cir. 1990) (‘*‘the persuasive authority
of a given interpretation obtains only so
long as ‘all those factors which give it power
to persuade’ persist.”’) (quoting Skidmore).

As an alternative to modifying the regula-
tions and adopting the interpretive bulletins
of the Secretary, several commenters also
suggested that the Board clarify regulatory
ambiguities by issuing interpretive bulletins
and advisory opinions of its own and thereby
confer a Portal-to-Portal Act defense on em-
ploying offices that rely upon any such bul-
letins or advisory opinions of the Board. In-
deed, at least one commenter suggested that
the Board should provide advisory opinions
and other counsel to employing offices that
pose questions to it concerning, for example,
the propriety of proposed model personnel
practices, the exempt status of employees
with specified job descriptions, the legality
of proposed handbooks, and the gualification
of certain House and Senate programs (such
as the Federal Thrift Savings Plan) for de-
fenses or exemptions recognized in the FLSA
and the Secretary’'s regulations. The Board
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has considered these suggestions and, al-
though empathizing with the concerns moti-
vating these requests, finds these sugges-
tions raise intractable legal and practical
problems,

To begin with, the Board upon further
study has determined that, contrary to the
suggestion of the commenters, the Board
cannot confer a Portal-to-Portal Act defense
on employing offices for any reliance on pro-
nouncements of the Board (as opposed to the
Secretary). By its own terms, in the context
of the FLSA, the Portal-to-Portal Act ap-
plies only to written administrative actions
of the Wage and Hour Administrator of the
Department of Labor. See 29 U.S.C.§259. The
Portal-to-Portal Act does not mention the
Board; and the Board's authority to amend
the Secretary’s regulations for “‘good cause"
plainly does not extend to amending statutes
such as the Portal-to-Portal Act. Thus, as
the federal court of appeals which has juris-
diction over such matters under the CAA has
held in an almost identical context, the Por-
tal-to-Portal Act would not confer a defense
upon employing offices that might rely upon
a pronouncement of the Board. See Berg v.
Newman, 982 F.2d 500, 503-504 (Fed Cir. 1992)
(*“T'o apply the statute to a regulation issued
by OPM, an agency not referred to in section
259, would extend the section 259 exception
beyond its scope’; “OPM’s absence from sec-
tion 259 prevents the Government from both
adopting and shielding itself from liability
for faulty regulations.’””) The final regula-
tions so state.

Second, contrary to the assumption of
these commenters, the Board has neither the
legal basis nor the practical ability to issue
the kind of interpretive bulletins or advisory
opinions being requested. While the Adminis-
trator of the Wage and Hour Division enter-
tains questions posed by employers about en-
forcement-related issues, the Administra-
tor’'s willingness and ability to respond to
such questions derives from and is con-
strained by her investigatory and enforcement
responsibilities under the FLSA. As the Su-
preme Court stated over 50 years ago in
Skidmore v. Swift & Co., 323 U.S. 134, 137-38
(1944) (citations omitted): ‘‘Congress did not
utilize the services of an administrative
agency to find facts and to determine in the
first instance whether particular cases fall
within or without the Act. Instead, it put
these responsibilities on the courts. But it
did create the office of Administrator, im-
pose upon him a variety of duties, endow him
with powers to inform himself of conditions
in industries and employments subject to the
Act, and put on him the duties of bringing
injunction actions to restrain wviolations.
Pursuit of his duties has accumulated a con-
siderable experience in the problems of
ascertaining working time in employments
involving periods of inactivity and a knowl-
edge of the customs prevailing in reference
to their solution. From these he is obliged to
reach conclusions as to conduct without the
law, so that he should seek injunctions to
stop it, and that within the law, so that he
has no call to interfere. He has set forth his
views of the application of the Act under dif-
ferent circumstances in an interpretative
bulletin and in informal rulings. They pro-
vide a practical guide to employers and em-
ployees as to how the office representing the
public interest in its enforcement will seek
to apply it.”

In contrast, the Board has no investigative
power by which it can inform itself of condi-
tions, circumstances and customs of employ-
ment in the legislative branch; its resources
for finding and considering such information
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are smaller by orders of substantial mag-
nitude; and, most importantly, the Board
has no cause to advise employees and em-
ploying offices concerning how it will seek
to enforce the statute, since it has no en-
forcement powers under the CAA.

Indeed, on reflection, it seems unwise, if
not legally improper, for the Board to set
forth its views on interpretive ambiguities in
the regulations outside of the adjudicatory
context of individual cases. As noted above,
the Board’s rulemaking authority is quite
restricted. Moreover, the Board has no en-
forcement authority and, in contrast to the
FLSA scheme (where the Administrator has
no adjudicatory authority to find facts and
to determine in the first instance whether
particular cases fall within or without the
statute), the CAA contemplates that the
Board will adjudicate cases brought by cov-
ered employees and that, in such adjudica-
tions, the Board must be of independent and
open mind, bound to and limited by a factual
record developed through an adversarial
process governed by rules of law, and subject
to judicial review of its decisions. See 2
U.S.C. §§1405-1407 (procedure for complaint,
hearing, board review and judicial review; re-
quiring hearings to be conducted in accord-
ance with 5 U.S.C. §§554-557); 29 U.S.C. §§554-
557. These legal safeguards and the institu-
tional objectives they seek to promote—i.e.,
the accuracy of the Board's adjudicative de-
cisions and the integrity of the Board’s proc-
esses—would be undermined if the Board
were to attempt to prejudge ambiguous or
disputed interpretive matters in advisory
opinions that were developed in non-adver-
sarial, non-public proceedings. The Board
thus cannot acquiesce in requests for such
advisory opinions.

Some commenters suggested that the
Board could properly issue such interpretive
bulletins and advisory opinions under the ru-
bric of the “‘education’ and “information™
programs allowed and, indeed, mandated by
section 301(h) of the CAA. Of course, the Of-
fice's education and information programs
are not the subject of this notice and com-
ment and thus a discussion of ‘‘education™
and ‘“‘Information” programs is not nec-
essary to this rulemaking effort. But, upon
due consideration of matter, it appears that
this suggestion is based upon a fundamental
misunderstanding of the institutional powers
and responsibilities conferred upon and with-
held from the Board and the Office by Con-
gress in the CAA. Thus, it is both fair and
prudent to address the issue at this point.

At the outset, the Board notes that Sec-
tion 301(h)'s reference to ‘‘education’ and
“information’ programs is not the broad
mandate that these comments suggest. In
contrast to other statutory schemes, section
301(h) does not authorize, much less compel,
the development by the Board or the Office
of “training” or “‘technical assistance" pro-
grams such as those that are included in the
Americans with Disabilities Act, Title VII of
the Civil Rights Act of 1964, the Occupa-
tional Safety and Health Act of 1970, the Em-
ployee Polygraph Protection Act of 1988, and
the Age Discrimination in Employment Act
of 1967. Nor does the CAA authorize, much
less compel, the issuance of interpretive bul-
letins, advisory opinions or enforcement
guidelines, as agencies with investigative
and prosecutorial powers (and matching re-
sources) are sometimes allowed (although al-
most never compelled) to issue. Rather, sec-
tion 301(h) directs the Office to carry out “‘a
program of education for members of Con-
gress and other employing authorities of the
legislative branch of the Federal Govern-
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ment respecting the laws made applicable to
them™; and *“a program to inform individuals
of their rights under laws applicable to the
legislative branch of the Federal Govern-
ment.”” 2 U.S.C. §1381(h). Such admonitions
are, however, contained in almost all federal
employment laws; and those experienced in
the field understand them to concern only
programs that ensure general “‘awareness’ of
rights and responsibilities under the perti-
nent law.

Section 301(h) must be read in the context
of the powers granted to and withheld from
the Board in the statutory scheme created
by the CAA, The CAA authorizes the Board
to engage in rulemaking, but requires the
Board to follow specified procedures in doing
so and, at least in the context of the FLSA,
requires the Board to have “good cause’ for
departing from the Secretary of Labor’s sub-
stantive regulations. Moreover, the CAA an-
thorizes the Board to engage in adjudication,
but only after a complaint is filed with the
Office, a record is properly developed
through an adversarial process governed by
rules of law, and judicial review is assured.
And the CAA rather pointedly declines to
confer upon the Board the investigatory and
prosecutorial authority that is necessary for
sound decisionmaking and interpretation
outside of the regulatory and adjudicatory
contexts. Given this statutory scheme, sec-
tion 301(h)'s “education and information™
mandate cannot reasonably be construed to
require (or even allow) the Board to engage
in the kind of advisory counselling requested
here—i.e., authoritative opinions developed
in nonpublic, nonadversarial proceedings.

Indeed, Congress appears effectively to
have considered this issue in the CAA and to
have rejected the kind of relationship be-
tween the Board and employing offices that
is contemplated by this request. The legisla-
tive history reflects a recognition that ‘“‘the
office must, in appearance and reality, be
independent in order to gain and keep the
confidence of the employees and employers
who will utilize the dispute resolution proc-
ess created by this act.” 141 Cong. Rec. at
5627. The legislative history further reflects
a recognition that ‘‘laws cannot be enforced
in a fair and uniform manner—and employ-
ees and the public cannot be convinced that
the laws are being enforced in a fair and uni-
form manner—unless Congress establishes a
single enforcement mechanism that is inde-
pendent of each House of Congress.” 141
Cong. Rec. at S444, The statute thus declares
that the Office of Compliance is an ‘‘inde-
pendent office” in the legislative branch;
that the Office is governed by a Board of Di-
rectors whose members were appointed on a
bi-partisan basis for non-partisan reasons,
who may be removed in only quite limited
circumstances, and whose incomes are large-
ly derived from work in the private sector;
and that the Board must follow formal pub-
lic comment and adjudicatory procedures in
making any decisions with legal effect. 2
U.8.C. §§1381 (a), (b), (e), (), (&), 1384, 1405-6.
The call for issuing advisory opinions in the
“education” and ‘‘information’ process—
opinions that would be issued in non-public,
non-adversarial proceedings without regard
to the statutorily-required public comment
and adjudicatory procedures—is in intoler-
able tension with the institutional independ-
ence, inclusiveness and procedural regularity
contemplated for the Board by the CAA.

In all events, the Board would in the exer-
cise of its considered judgment decline to
provide authoritative opinions to employing
offices as part of its “‘education’ and “infor-
mation” programs. Without investigatorial
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and prosecutorial authority (and matching
resources), the Board has insufficient infor-
mation and thus is practicably unable to
provide such authoritative opinions. With se-
verely restricted rulemaking authority, the
Board cannot properly provide regulatory
clarifications for employing offices when
those clarifications have not been provided
by the Secretary to private sector and state
and local government employers. And, with
its adjudicatory powers, the Board should
not resolve disputed interpretive matters in
the absence of a specific factual controversy,
a record developed through an adversarial
process governed by rules of law, and an op-
portunity for judicial review. To do other-
wise would simply impair the independence,
impartiality, and irreproachability of the
Board’s actions. In short, for much the same
reasons that federal courts do not issue advi-
sory opinions or ex parte decisions, neither
should the Board. See United States v.
Freuhauf, 365 U.S. 146, 157 (1961) (Frankfurter,
J.) (discussing vices of advisory opinions).

To be sure, “education” and “information”
programs are of central importance to the
CAA scheme. Such programs are needed, in
part, to help employing offices in their ef-
forts to understand and satisfy their compli-
ance obligations under the CAA. And the
Board reiterates its intention, stated in the
NPR, that the Office sponsor, and participate
in, seminars on the obligations of employing
offices, distribute a comprehensive manual
to address frequently arising questions under
the CAA (including questions relating to
FLSA exemptions), and be available gen-
erally to discuss compliance-related issues
when called upon by employing offices. But
the Board itself will not and should not in
this education and information process issue
authoritative opinions about such matters as
the exemption status of employees with
specified job duties, the propriety of particu-
lar model handbooks and policies developed
by employing offices, and the qualification
of certain House and Senate programs (such
as the Federal Thrift Savings Plan) for par-
ticular defenses and exemptions that are
available under the regulations. Characteriz-
ing such interpretive activity as ‘“‘edu-
cational” or “informational” does not in any
way address, much less satisfactorily re-
solve, the serious legal and institutional con-
cerns that make it unwise, if not improper,
for the Board to engage in such interpretive
activities outside of the adjudicative proc-
esses established by the CAA.

The Board recognizes that, by declining to
provide such authoritative advisory opin-
ions, the Board is forcing employing offices
to rely to a greater extent upon their own
counsel and human resources officials and in
a sense is frustrating the efforts of employ-
ing offices to obtain desirable safe-harbors.
The FLSA as currently applied to private
employers contains few such safe-harbors,
particularly in the area of exemptions. But
many knowledgeable labor lawyers and
human resources officials are available to
provide employing offices with the kind of
learned counsel and human resources advice
that the employing offices are seeking from
the Board; indeed, the House and Senate
have centralized administrations and com-
mittees that can provide this legal support
to employing offices. And employing offices
have the benefit of the same legal safe-har-
bors that the Secretary of Labor has made
avallable to private sector and State and
local government employers. Under the CAA,
they are legally entitled to no more.

Even more importantly, however, the
Board finds that the long-term institutional
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harm to the CAA scheme that would result
from the Board's providing such advisory
opinions in non-public, non-adversarial pro-
ceedings far outweighs whatever short-term
legal or political benefits might result for
employing offices. As noted above, provision
by the Board of such opinions could impair
confidence in the independence, impartiality
and irreproachability of the Board's deci-
sionmaking processes. Such a lack of con-
fidence could unfortunately induce employ-
ees to take their cases to court rather than
bring them to the Board's less costly, con-
fidential and expedited alternative dispute
resolution process. Even more seriously,
such a lack of confidence could cause the
public and other interested persons to ques-
tion the Board's commitment, and thus the
sincerity of the CAA’s promise, generally to
provide covered employees the same bene-
fits, and to subject the legislative branch to
the same legal burdens, as exist with regard
to private sector and State and local govern-
ment employers that are subject to the
FLSA. We are confident that, like the bi-par-
tisan Congressional leadership who ap-
pointed us and who placed their trust in our
experience and judgment concerning how
best to implement this statute, those in Con-
gress who voted for the CAA or who would
support it today would want us to prefer the
long term viability, integrity, and efficacy of
this noble statutory enterprise over the
short-term demands of employing offices.
B. Specific comments and Board action

1. §§541.1,.2,.3—""White collar" eremptions—
Use of job descriptions to determine ez-
empt status

The Board received several comments urg-

ing the Board, on the basis of generic job de-
scriptions, to give advice to employing of-
fices on whether covered employees are ex-
empt as bona fide executive, administrative,
or professional employees under FLSA
§13(a)1) as applled by the CAA. As noted
above, it would not be appropriate to at-
tempt to give such advice in the context of
this rulemaking. The Board would note, as a
further point, that submission of such de-
scriptions which may describe functions of
congressional employees would not, in any
event, provide the detail necessary to deter-
mine the exempt or nonexempt status of the
job. Job descriptions that utilize language or
phraseology derived from the regulations
today adopted by the Board do not provide
the specificity of conclusions regarding ex-
empt or nonexempt status. The Secretary’s
regulations, as adopted by the Board, speak
for themselves. It would serve no purpose,
and provide no guidance, simply to repeat
the statutory standards for exemption in a
job description without reference to the par-
ticular functions of a particular employee.
The Fair Labor Standards Act is clear that
actual function, and not description or job
title, govern the exempt status of an em-

ployee. See, e.g., 29 C.F.R. §541.201
(8)(b)(1),(2).
2. §541.5d—Special rule for “white collar’ em-
ployees of a public agency

Under §13(a)(1) of the FLSA, which is in-
corporated by reference under §225(f)(1) of
the CAA, a salaried employee who is a bona
fide executive, administrative, or profes-
sional employee need not be pald overtime
compensation for hours worked in excess of
the statutory maximum. Sections 541.1, 541.2,
and 541.3, 29 C.F.R., of the Secretary of La-
bor’s regulations respectively define the cri-
teria for each of these ‘“white collar’ exemp-
tions. Since they are substantive regula-
tions, the Board in its NPR proposed to
adopt them.
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Among the regulations not proposed for
adoption was §541.5d. This regulation pro-
vides that an employee shall not lose his or
her “white collar” exemption where a ‘‘pub-
lic agency” employer reduces an exempt em-
ployee's pay or places the employee on un-
paid leave in certain circumstances for par-
tial-day absences. As explained in the Fed-
eral Register Notice announcing its adop-
tion, the Secretary of Labor issued §541.5d in
response to concerns that the application of
the FLSA to State and local governments
would undermine well-settled ‘“‘policies of
public accountability’” that require public
employees (including those who would other-
wise be exempt) to incur a reduction in pay
if they absent themselves from work under
certain circumstances. 57 Fed. Reg. 37677
(Aug. 19, 1992).

The Board originally did not propose adop-
tion of this regulation. However, one com-
menter pointed out that, by its terms,
§541.5d covers a ‘‘public agency,” which is a
statutory term defined in §3(x) of the FLSA
to include ‘“‘the government of the United
States.” As a definitional provision, §3(x) is
incorporated into the CAA by virtue of
§225(f)(1), and Congress is undeniably a
branch of the ‘“‘government of the United
States.”

The Board finds merit in the commenter's
argument. Moreover, the adoption of this
regulation is well in keeping with the
Board's mandate to promulgate rules that
are ‘‘the same as substantive regulations
promulgated by the Department of Labor to
implement” those FLSA statutory provi-
sions made applicable by the CAA. Accord-
ingly, §541.5d will be adopted with a minor
change that substitutes for the citation to
§541.118 (an Iinterpretative bulletin) the
phrase ‘“‘being paid on a salary basis,” which
is derived directly from the substantive reg-
ulations defining the “white collar’” exemp-
tions (i.e., 29 C.F.R. §§511.1,.2,.3).

3. Partial overtime eremption for law enforce-

ment officers

The Board did not propose to adopt any
sections of 29 C.F.R. Part 553, which govern
the application of the FLSA to employees of
State and local governments. Subparts A and
B of that Part address a variety of issues, in-
cluding certain exclusions pertaining to
elected legislative offices, the use of compen-
satory time off, recordkeeping, and the em-
ployment of volunteers. Subpart C addresses
the special provisions which Congress en-
acted in §7(k) in connection with fire protec-
tion and law enforcement employees of pub-
lic agencies.

Section T(k) of the FLSA also provides a
partial overtime exemption for fire protec-
tion and law enforcement employees of a
public agency. Based on tour-of-duty aver-
ages that were determined by the Secretary
of Labor in 1975, an employer need not pay
overtime if, in a work period of 28 consecu-
tive days, the employee receives a tour of
duty which in the aggregate does not exceed
212 hours for fire protection activity or does
not exceed 171 hours for law enforcement ac-
tivity. Thus, for law enforcement personnel,
work in excess of 171 hours during the 28-day
period triggers the requirement to pay over-
time compensation. For a work period of at
least 7 but less than 28 consecutive days,
overtime must be paid when the ratio of the
number of hours worked to the number of
days in the work period exceeds the 1T1-
hours-to-28-days ratio (rounded to the near-
est whole hour).

Although the regulations by their terms
apply only to “public agencies™ of State and
local governments, one commenter observed
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that the underlying statutory provisions are
not so limited but rather apply to any “‘pub-
lic agency,” which by definition includes the
Federal government (See §3(x) of the FLSA).
Accordingly, it was argued that the Board
should adopt those regulations implement-
ing the §7(k) partial overtime exemption in-
sofar as it would apply to the law enforce-
ment work of the Capitol Police.

For the reasons noted above that support
adoption of §541.5d, the Board finds that the
pertinent sections of Subpart C of Part 553
should also be adopted. Section T(k) provides
a direct textual basis for applying the rel-
evant regulations. Thus, under the regula-
tions, the Capitol Police as an employing of-
fice of law enforcement personnel shall have
two options: It may pay such personnel over-
time compensation on the basis of a 40-hour
workweek. Alternatively, it may claim the
section T(k) exemption by establishing a
valid work period that follows the criteria
set forth in the regulations.

The Board is aware that Congress has en-
acted special provisions governing overtime
compensation and compensatory time off for
Capitol Police officers. 40 U.S.C. §206b (for
police on the House's payroll) and §206c (for
police on the Senate's payroll). However, the
regulations being adopted here do not pur-
port to modify those statutory provisions;
and whether 40 U.S.C. §§206b-206c grant
rights and protections to law enforcement
employees that preclude the Capitol Police
from availing itself of §7(k) of the FLSA is a
question that the Board does not address.
The regulations simply specify the rules for
overtime policies that conform to the FLSA.

4. §570.35a—Work experience programs for mi-

nors

The CAA makes applicable to the legisla-
tive branch FLSA §12(c), which prohibits the
use of oppressive child labor, and FLSA §3(I),
which defines “oppressive child labor.” In its
NPR, the Board proposed adopting as part of
the CAA rules applicable to the Senate cer-
tain substantive regulations of Part 570, 29
C.F.R., implementing these statutory provi-
sions. This proposal was based on the Board’s
understanding that the Senate has a practice
of appointing pages under 18 years of age.

One commenter confirmed this understand-
ing by reporting that the Senate Page Pro-
gram does employ minors under the age of
16. Thus, under the proposed regulations,
there are limitations on the periods and the
conditions under which such minors can
work. Without disputing the applicability of
this regulation, the commenter sought to
mitigate its impact by urging the adoption
of an additional regulation found in 29 C.F.R.
Part 570, Subpart C, namely the rule that
varies some of the provisions of Subpart C in
the context of school-supervised and school-
administered work-experience or career ex-
ploration programs that have been individ-
ually approved by the Wage and Hour Ad-
ministrator. 29 C.F.R. §570.35a.

After carefully reviewing the provisions of
§570.35a, the Board finds that it would not be
appropriate to adopt this regulation. There
is no available “State Educational Agency”
in the context of the CAA; State law is not
properly applicable here; and the Board is
obviously not competent to set educational
standards. In short, there are legal and prac-
tical reasons why this regulation is unwork-
able in the context of Federal legislative
branch employment, and the Board thus has
“good cause' not to adopt it.

5. Board determination on regulations ‘‘re-

quired’ to be issued in connection with
§411 default provision

Section 411 of the CAA provides in perti-

nent part that “if the Board has not issued a
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regulation on a matter for which [the CAA]
requires a regulation to be issued the hear-
ing officer, Board, or court, as the case may
be, shall apply, to the extent necessary and
appropriate, the most relevant substantive
executive agency regulation promulgated to
implement the statutory provision at issue.™
By its own terms, this provision comes into
play only where it is determined that the
Board has not issued a regulation that is re-
quired by the CAA. Thus, before a Depart-
ment of Labor regulation can be invoked, an
adjudicator must make a threshold deter-
mination that the regulation concerns a
matter as to which the Board was obligated
under the CAA to issue a regulation.

As noted in the NPR, {t was apparent in re-
viewing Chapter V of 29 C.F.R., which con-
tains all the regulations of the Secretary of
Labor issued to implement the FLSA gen-
erally, many of those regulations were not
legally “required” to be issued as CAA regu-
lations because the underlying FLSA provi-
sions were not made applicable under the
CAA. And there are other regulations that
the Board has “‘good cause’ not to issue be-
cause, for example, they have no applicabil-
ity to legislative branch employment.

None of the comments to the NPR quar-
relled with the Board's conclusion not to
adopt those regulations that have little prac-
tical application. Therefore, the Board is not
issuing regulations predicated upon the fol-
lowing Parts of 29 C.F.R.: Parts 519-528,
which authorize subminimum wages for full-
time students, student-learners, apprentices,
learners, messengers, workers with disabil-
ities, and student workers; Part 548, which
authorizes in the collective bargaining con-
text the establishment of basic wage rates
for overtime compensation purposes; and
Part 551, which implements an overtime ex-
emption for local delivery drivers and help-
ers.

The comments did identify several individ-
ual regulations as to which there is not good
cause to not adopt. As explained elsewhere,
those regulations are being included in the
final rules. However, in the main, the com-
ments did not dispute the inapplicability of
those Parts of 29 C.F.R. deemed legally irrel-
evant.

Accordingly, in keeping with its an-
nounced intent in the NPR, the Board is in-
cluding in its final rules a declaration to the
effect that the Board has issued those regu-
lations that, as both a legal and practical
matter, it is “required"” to promulgate to im-
plement the statutory provisions of the
FLSA that are made applicable to the legis-
lative branch by the CAA.

The Board has carefully reviewed the en-
tire corpus of the Secretary's regulations,
has sought comment on its proposal concern-
ing the regulations that it should (and
should not adopt), and has considered those
comments in formulating its final rules. The
Board has acted based on this review and
consideration and in order to prevent waste-
ful litigation about whether the omission of
a regulation from the Secretary in the
Board’s regulations was intended or not.

6. Recordkeeping and notice posting

One comment essentially requested that
the Board revisit an issue which it resolved
after recelving comments to its Advance No-
tice of Proposed Rulemaking (ANPR) pub-
lished on October 11, 1995. The ANPR had so-
licited public comments on certain questions
to assist the Board in drafting proposed
FLSA regulations, including the question of
whether the FLSA provisions regarding rec-
ordkeeping and the notice posting were made
applicable by the CAA. As explained in the
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NPR, after evaluating the comments and

carefully reviewing the CAA, the Board con-

cluded that ‘‘the CAA explicitly did not in-
corporate the notice posting and record-

keeping requirements of Section 11, 29 U.S.C.

§211 of the FLSA."” The most recent com-

ment offered no further statutory evidence

to support a change in the Board's original
conclusion.

7. Technical and nomenclature changes

A commenter suggested a number of tech-
nical and nomenclature changes to the pro-
posed regulations to make them more pre-
cise in their application to the legislative
branch. The Board has incorporated many of
the suggested changes. However, by making
these changes, the Board does not intend a
substantive difference in meaning of these
sections of the Board's regulations and those
of the Secretary from which the Board’s reg-
ulations are derived.

111. Adoption of Proposed Rules as Final Regu-
lations under Section 304(b)(3) and as Interim
Regulations
Having considered the public comments to

the proposed rules, the Board pursuant to

section 304(b) (3) and (4) of the CAA is adopt-
ing these final regulations and transmitting
them to the House and the Senate with rec-
ommendations as to the method of approval
by each body under section 304(c). However,
the rapidly approaching effective date of the

CAA’s implementation necessitates that the

Board take further action with respect to

these regulations. For the reasons explained

below, the Board is also today adopting and
issuing these rules as interim regulations
that will be effective as of January 23, 1996 or
the time upon which appropriate resolutions
of approval of these interim regulations are
passed by the House and/or the Senate,
whichever is later. These interim regulations
will remain in effect until the earlier of

April 15, 1996 or the dates upon which the

House and Senate complete their respective

consideration of the final regulations that

the Board is herein adopting.

The Board finds that it is necessary and
appropriate to adopt such interim regula-
tions and that there is ‘‘good cause” for
making them effective as of the later of Jan-
uary 23, 1996, or the time upon which appro-
priate resolutions of approval of them are
passed by the House and the Senate. In the
absence of the issnance of such interim regu-
lations, covered employees, employing of-
fices, and the Office of Compliance staff
itself would be forced to operate in regu-
latory uncertainty. While section 411 of the
CAA provides that, “if the Board has not
issued a regulation on a matter for which
this Act requires a regulation to be issued,
the hearing officer, Board, or court, as the
case may be, shall apply, to the extent nec-
essary and appropriate, the most relevant
substantive executive agency regulation pro-
mulgated to implement the statutory provi-
sion at issue in the proceeding,"” covered em-
ployees, employing offices and the Office of
Compliance staff might not know what regu-
lation, if any, would be found applicable in
particular circumstances absent the proce-
dures suggested here. The resulting confu-
sion and uncertainty on the part of covered
employees and employing offices would be
contrary to the purposes and objectives of
the CAA, as well as to the interests of those
whom it protects and regulates. Moreover,
since the House and the Senate will likely
act on the Board's final regulations within a
short period of time, covered employees and
employing offices would have to devote con-
siderable attention and resources to learn-
ing, understanding, and complying with a



624

whole set of default regulations that would
then have no future application. These in-
terim regulations prevent such a waste of re-
sources.

The Board’s authority to issue such in-
terim regulations derives from sections 411
and 304 of the CAA. Section 411 gives the
Board authority to determine whether, in
the absence of the issuance of a final regula-
tion by the Board, it is necessary and appro-
priate to apply the substantive regulations
of the executive branch in implementing the
provisions of the CAA. Section 304(a) of the
CAA in turn authorizes the Board to issue
substantive regulations to implement the
Act. Moreover, section 304(b) of the CAA in-
structs that the Board shall adopt sub-
stantive regulations “‘in accordance with the
principles and procedures set forth in section
553 of title 5, United States Code,” which
have in turn traditionally been construed by
courts to allow an agency to issue “‘interim”
rules where the failure to have rules in place
in a timely manner would frustrate the effec-
tive operation of a federal statute. See, e.g.,
Philadelphia Citizens in Action v. Schweiker,
669 F.2d 877 (3d Cir. 1982). As noted above, in
the absence of the Board’s adoption and
issuance of these interim rules, such a frus-
tration of the effective operation of the CAA
would occur here.

In so interpreting its authority, the Board
recognizes that in section 304 of the CAA,
Congress specified certain procedures that
the Board must follow in issuing substantive
regulations. In section 304(b), Congress said
that, except as specified in section 304(e), the
Board must follow certain notice and com-
ment and other procedures. The interim reg-
ulations in fact have been subject to such no-
tice and comment and such other procedures
of section 304(b).

In issuing these interim regulations, the
Board also recognizes that section 304(c)
specifies certain procedures that the House
and the Senate are to follow in approving the
Board's regulations. The Board is of the view
that the essence of section 304(c)'s require-
ments are satisfied by making the effective-
ness of these interim regulations conditional
on the passage of appropriate resolutions of
approval by the House and/or the Senate.
Moreover, section 304(c) appears to be de-
signed primarily for (and applicable to) final
regulations of the Board, which these in-
terim regulations are not. In short, section
304(c)'s procedures should not be understood
to prevent the issuance of interim regula-
tions that are necessary for the effective im-
plementation of the CAA.

Indeed, the promulgation of these interim
regulations clearly conforms to the spirit of
section 304(c) and, in fact promotes its prop-
er operation. As noted above, the interim
regulations shall become effective only upon
the passage of appropriate resolutions of ap-
proval, which is what section 304(c) con-
templates. Moreover, these interim regula-
tions allow more considered deliberation by
the House and the Senate of the Board’s final
regulations under section 304(c).

The House has in fact already signalled its
approval of such interim regulations both for
itself and for the instrumentalities. On De-
cember 19, 1995, the House adopted H. Res.
311 and H. Con. Res. 123, which approve ‘‘on
a provisional basis” regulations “‘issued by
the Office of Compliance before January 23,
1996.”" The Board believes these resclutions
are sufficient to make these interim regula-
tions effective for the House on January 23,
1996, though the House might want to pass
new resolutions of approval in response to
this pronouncement of the Board.
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To the Board's knowledge, the Senate has
not yet acted on H. Con. Res. 123, nor has it
passed a counterpart to H. Res. 311 that
would cover employing offices and employees
of the Senate. As stated herein, it must do so
if these interim regulations are to apply to
the Senate and the other employing offices
of the instrumentalities (and to prevent the
default rules of the executive branch from
applying as of January 23, 1996).

IV. Method of approval

The Board received no comments on the
method of approval for these regulations.
Therefore, the Board continues to rec-
ommend that (1) the version of the regula-
tions that shall apply to the Senate and em-
ployees of the Senate should be approved by
the Senate by resolution; (2) the version of
the regulations that shall apply to the House
of Representatives and employees of the
House of Representatives should be approved
by the House of Representatives by resolu-
tion; and (3) the version of the regulations
that shall apply to other covered employees
and employing offices should be approved by
the Congress by concurrent resolution.

With respect to the interim version of
these regulations, the Board recommends
that the Senate approve them by resolution
insofar as they apply to the Senate and em-
ployees of the Senate. In addition, the Board
recommmends that the Senate approve them
by concurrent resolution insofar as they
apply to other covered employees and em-
ploying offices. It is noted that the House
has expressed its approval of the regulations
insofar as they apply to the House and its
employees through 1ts passage of H. Res. 311
on December 19, 1995. The House also ex-
pressed its approval of the regulations inso-
far as they apply to other employing offices
through passage of H. Con. Res. 123 on the
same date; this concurrent resolution is
pending before the Senate.

ADOPTED REGULATIONS—AS INTERIM AND AS

FINAL REGULATIONS

Subtitle B—Regulations relating to the

House of Representatives and its employ-

ing offices—H series

Chapter III—Regulations Relating to the

Rights and Protections Under the Fair

Labor Standards Act of 1938

Part H501—General provisions

Sec.

H501.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

H501.101 Purpose and scope.

H501.102 Definitions.

H5301.103 Coverage.

H501.104 Administrative authority.

H501.105 Effect of Interpretations of the
Labor Department.

H501.106 Application of the Portal-to-Portal
Act of 1947.

H501.107 Duration of interim regulations.

$§H501.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance

The following table lists the parts of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding parts of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor regu- OC regulations
lations
Part 531 Wage payments
under the Fair Labor
Standards Act of 1938 ..... Part H531
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Secretary of Labor regu- OC regulations
lations
Part 541 Defining and de-

limiting the terms ‘“‘bona

fide executive,” “‘admin-

istrative,” and ‘‘profes-

sional’” employees
Part 547 Requirements of a

‘““Bona fide thrift or sav-

INgs DIAR" i.cciivsiivescisrenees
Part 553 Application of the

FLSA to employees of

public agencies .........cceen. Part H553
Subpart A—Matters of general applicability
§H501.101 Purpose and scope

(a) Section 203 of the Congressional Ac-
countability Act (CAA) provides that the
rights and protections of subsections (a)(l)
and (d) of section 6, section 7, and section
12(c) of the Fair Labor Standards Act of 1938
(FLSA) (29 U.8.C. §§206(a)(1) & (d), 207, 212(c))
shall apply to covered employees of the leg-
islative branch of the Federal government.
Section 301 of the CAA creates the Office of
Compliance as an independent office in the
legislative branch for enforcing the rights
and protections of the FLSA, as applied by
the CAA.

(b) The FLSA as applied by the CAA pro-
vides for minimum standards for both wages
and overtime entitlements, and delineates
administrative procedures by which covered
worktime must be compensated. Included
also in the FLSA are provisions related to
child labor, equal pay, and portal-to-portal
activities. In addition, the FLSA exempts
specified employees or groups of employees
from the application of certain of its provi-
sions.

(¢) This chapter contains the substantive
regulations with respect to the FLSA that
the Board of Directors of the Office of Com-
pliance has adopted pursuant to Sections
203(c) and 304 of the CAA, which require that
the Board promulgate regulations that are
“the same as substantive regulations pro-
mulgated by the Secretary of Labor to im-
plement the statutory provisions referred to
in subsection (a) [of §203 of the CAA] except
insofar as the Board may determine, for good
cause shown . . . that a modification of such
regulations would be more effective for the
implementation of the rights and protections
under this section.”

(d) These regulations are issued by the
Board of Directors, Office of Compliance,
pursuant to sections 203(c) and 304 of the
CAA, which directs the Board to promulgate
regulations implementing section 203 that
are ‘‘the same as substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection a [of section 203 of the CAA]
except insofar as the Board may determine,
for good cause shown . . .that a modification
of such regulations would be more effective
for the implementation of the rights and pro-
tections under this section.” The regulations
issued by the Board herein are on all matters
for which section 203 of the CAA requires
regulations to be issued. Specifically, it is
the Board's considered judgment, based on
the information available to it at the time of
the promulgation of these regulations, that,
with the exception of regulations adopted
and set forth herein, there are no other “sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsection (a) [of
section 203 of the CAA)."

(e) In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes

Part H541

Part H547
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are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.

§H501.102 Definitions

For purposes of this chapter:

(a) CAA means the Congressional Account-
ability Act of 1995 (P.L. 104-1, 109 Stat. 3, 2
U.S.C. §§1301-1438).

(b) FLSA or Act means the Fair Labor
Standards Act of 1938, as amended (29 U.S.C.
§201 et seq.), as applied by section 203 of the
gAA to covered employees and employing of-

ces.

(¢) Covered employee means any employee
of the House of Representatives, including an
applicant for employment and a former em-
ployee, but shall not include an intern.

(d) Employee of the House of Representatives
includes any individual occupying a position
the pay for which is disbursed by the Clerk
of the House of Representatives, or another
official designated by the House of Rep-
resentatives, or any employment position in
an entity that is paid with funds derived
from the clerk-hire allowance of the House
of Representatives but not any such individ-
ual employed by (1) the Capitol Guide Serv-
ice; (2) the Capitol Police; (3) the Congres-
sional Budget Office; (4) the Office of the Ar-
chitect of the Capitol; (5) the Office of the
Attending Physician; (6) the Office of Com-
pliance; or (7) the Office of Technology As-
sessment.

(e) Employing office and employer mean (1)
the personal office of a Member of the House
of Representatives; (2) a committee of the
House of Representatives or a joint commit-
tee; or (3) any other office headed by a per-
son with the final authority to appoint, hire,
discharge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives.

(f) Board means the Board of Directors of
the Office of Compliance.

(g) Office means the Office of Compliance.

(h) Intern is an individual who (a) is per-
forming services in an employing office as
part of a demonstrated educational plan, and
(b) 1s appointed on a temporary basis for a
period not to exceed 12 months; provided that
if an intern is appointed for a period shorter
than 12 months, the intern may be re-
appointed for additional periods as long as
the total length of the internship does not
exceed 12 months; provided further that the
defintion of intern does not include volun-
teers, fellows or pages.

§H501.103 Coverage

The coverage of Section 203 of the CAA ex-
tends to any covered employee of an employ-
ing office without regard to whether the cov-
ered employee is engaged in commerce or the
production of goods for interstate commerce
and without regard to size, number of em-
ployees, amount of business transacted, or
other measure.

§H501.104 Administrative authority

(a) The Office of Compliance is authorized
to administer the provisions of Section 203 of
the Act with respect to any covered em-
ployee or covered employer.

(b) The Board is authorized to promulgate
substantive regulations in accordance with
the provisions of Sections 203(c) and 304 of
the CAA.
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§H501.105 Effect of interpretations of the De-
partment of Labor

(a) In administering the FLSA, the Wage
and Hour Division of the Department of
Labor has issued not only substantive regu-
lations but also interpretative bulletins.
Substantive regulations represent an exer-
cise of statutorily-delegated lawmaking au-
thority from the legislative branch to an ad-
ministrative agency. Generally, they are
proposed in accordance with the notice-and-
comment procedures of the Administrative
Procedure Act (APA), 5 U.S.C. §553. Once
promulgated, such regulations are consid-
ered to have the force and effect of law, un-
less set aside upon judicial review as arbi-
trary, capricious, an abuse of discretion, or
otherwise not in accordance with law. See
Batterton v. Francis, 432 U.S. 416, 425 n.9
(1977). See also 29 CFR §790.17(b) (1994). Un-
like substantive regulations, interpretative
statements, including bulletins and other re-
leases of the Wage and Hour Division, are
not issued pursuant to the provisions of the
APA and may not have the force and effect
of law. Rather, they may only constitute of-
ficlal interpretations of the Department of
Labor with respect to the meaning and appli-
cation of the minimum wage, maximum
hour, and overtime pay requirements of the
FLSA. See 29 CFR §790.17(¢c) (citing Final Re-
port of the Attorney General’'s Committee on
Administrative Procedure, Senate Document
No. 8, Tith Cong., 1st Sess., at p. 27 (1941)).
The purpose of such statements is to make
available in one place the interpretations of
the FLSA which will guide the Secretary of
Labor and the Wage and Hour Administrator
in the performance of their dutles unless and
until they are otherwise directed by authori-
tative decisions of the courts or conclude,
upon reexamination of an interpretation,
that it is incorrect. The Supreme Court has
observed: ‘‘[T]he rulings, interpretations and
opinions of the Administrator under this
Act, while not controlling upon the courts
by reason of their authority, do constitute a
body of experience and informed judgment to
which courts and litigants may properly re-
sort for guidance. The weight of such a judg-
ment in a particular case will depend upon
the thoroughness evident in the consider-
ation, the validity of its reasoning, its con-
sistency with earlier and later pronmounce-
ments, and all those factors which give it
power to persuade, if lacking power to con-
Frg;i Skidmore v. Swift, 323 U.S. 134, 140
1944).

(b) Section 203(c) of the CAA provides that
the substantive regulations implementing
Section 203 of the CAA shall be ‘“‘the same as
substantive regulations promulgated by the
Secretary of Labor’ except where the Board
finds, for good cause shown, that a modifica-
tion would more effectively implement the
rights and protections established by the
FLSA. Thus, the CAA by its terms does not
mandate that the Board adopt the interpre-
tative statements of the Department of
Labor or its Wage and Hour Division. The
Board is thus not adopting such statements
as part of its substantive regulations.

§ H501.106 Application of the Portal-to-Portal
Act of 1947

(a) Consistent with Section 225 of the CAA,
the Portal to Portal Act (PPA), 29 U.S.C.
§§216 and 251 et seq., is applicable in defining
and delimiting the rights and protections of
the FLSA that are prescribed by the CAA.
Section 10 of the PPA, 29 U.S.C. §259, pro-
vides in pertinent part: *[N]o employer shall
be subject to any llability or punishment for
or on account of the failure of the employer
to pay minimum wages or overtime com-
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pensation under the Fair Labor Standards
Act of 1938, as amended, . . . if he pleads and
proves that the act or omission complained
of was in good faith in conformity with and
reliance on any written administrative regu-
lation, order, ruling, approval or interpreta-
tion of [the Administrator of the Wage and
Hour Division of the Department of Labor]
... or any administrative practice or en-
forcement policy of such agency with respect
to the class of employers to which he be-
longed. Such a defense, if established, shall
be a bar to the action or proceeding, not-
withstanding that after such act or omis-
sion, such administrative regulation, order,
ruling, approval, interpretation, practice or
enforcement policy is modified or rescinded
or is determined by judicial authority to be
invalid or of no legal effect.”

(b) In defending any action or proceeding
based on any act or omission arising out of
section 203 of the CAA, an employing office
may satisfy the standards set forth in sub-
section (a) by pleading and proving good
faith reliance upon any written administra-
tive regulation, order, ruling, approval or in-
terpretation, of the Administrator of the
Wage and Hour Division of the Department
of Labor: Provided, that such regulation,
order, ruling approval or interpretation had
not been superseded at the time of reliance
by any regulation, order, decision, or ruling
of the Board or the courts.
$§ H501.107 Duration of interim regulations

These interim regulations for the House,
the Senate and the employing offices of the
instrumentalities are effective on January
23, 1996 or on the dates upon which appro-
priate resolutions are passed, whichever is
later. The interim regulations shall expire
on April 15, 1996 or on the dates on which ap-
propriate resolutions concerning the Board's
final regulations are passed by the House and
;:ihe Senate, respectively, whichever is ear-

er.

Part H531—Wage Payments Under the Fair

Labor Standards Act of 1938
Subpart A—Preliminary matters

Sec.

H531.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

H531.1 Definitions.

H531.2 Purpose and scope.

Subpart B—Determinations of ‘‘reasonable

cost;” effects of collective bargaining
agreements
H531.3 General determinations of “reason-
able cost™.
H531.6 Effects of collective bargaining
agreements.

Subpart A—Preliminary matters.
§H531.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance
The following table lists the sections of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor Regu- OC Regulations
lations
531.1 Definitions ......cc.ccciuen H531.1
55
HS531.2 Purpose and scope .. H531.2
H553.3 General determina-
tions of ‘‘reasonable
[T oS P VO D o S H531.3
H531.6 Effects of collective
bargaining agreements ... H531.6
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§H531.1 Definitions
(a) Administrator means the Administrator

of the Wage and Hour Division or his author-

ized representative. The Secretary of Labor
has delegated to the Administrator the func-
tions vested in him under section 3(m) of the

Act.

(b) Act means the Fair Labor Standards
Act of 1938, as amended.

§H531.2 Purpose and scope
(a) Section 3(m) of the Act defines the term

“wage” to include the ‘“‘reasonable cost”, as

determined by the Secretary of Labor, to an

employer of furnishing any employee with
board, lodging, or other facilities, if such
board, lodging, or other facilities are cus-
tomarily furnished by the employer to his
employees. In addition, section 3(m) gives
the Secretary authority to determine the
“fair value.'” Of such facilities on the basis of
average cost to the employer or to groups of
employers similarly situated, on average
value to groups of employees, or other appro-
priate measures of “‘fair value.” Whenever so
determined and when applicable and perti-
nent, the “fair value’ of the facilities in-
volved shall be includable as part of “‘wages”
instead of the actual measure of the costs of
those facilities. The section provides, how-
ever, that the cost of board, lodging, or other
facilities shall not be included as part of

“wages” if excluded therefrom by a bona fide

collective bargaining agreement. Section

3(m) also provides a method for determining

the wage of a tipped employee.

(b) This part 531 contains any determina-
tions made as to the ‘‘reasonable cost and
“fair value” of board, lodging, or other fa-
cilities having general application.

Subpart B—Determinations of ‘‘reasonable
cost’ and “fair value™; effects of collective
bargaining agreements

§H531.3 General determinations of “‘reasonable

cost”

(a) The term reasonable cost as used in sec-
tion 3(m) of the Act is hereby determined to
be not more than the actual cost to the em-
ployer of the board, lodging, or other facili-
ties customarily furnished by him to his em-
ployees.

(b) Reasonable cost does not include a prof-
it to the employer or to any affiliated per-
son.

(c) The reasonable cost to the employer of
furnishing the employee with board, lodging,
or other facilities (including housing) is the
cost of operation and maintenance including
adequate depreciation plus a reasonable al-
lowance (not more than 5% percent) for in-
terest on the depreciated amount of capital
invested by the employer: Provided, That if
the total so computed is more than the fair
rental value (or the fair price of the com-
modities or facilities offered for sale), the
fair rental value (or the fair price of the
commodities or facilities offered for sale)
shall be the reasonable cost. The cost of op-
eration and maintenance, the rate of depre-
ciation, and the depreciated amount of cap-
ital invested by the employer shall be those
arrived at under good accounting practices.
As used in this paragraph, the term good ac-
counting practices does not include account-
ing practices which have been rejected by
the Internal Revenue Service for tax pur-
poses, and the term depreciation includes ob-
solescence.

(d)X(1) The cost of furnishing ‘‘facilities”
found by the Administrator to be primarily
for the benefit or convenience of the em-
ployer will not be recognized as reasonable
and may not therefore be included in com-
puting wages.
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(2) The following is a list of facilities found
by the Administrator to be primarily for the
benefit of convenience of the employer. The
list is intended to be illustrative rather than
exclusive: (i) Tools of the trade and other
materials and services incidental to carrying
on the employer’'s business; (i1) the cost of
any construction by and for the employer;
(i11) the cost of uniforms and of their laun-
dering, where the nature of the business re-
quires the employee to wear a uniform.

§H531.6 Effects of collective bargaining agree-
ments

(a) The cost of board, lodging, or other fa-
cilities shall not be included as part of the
wage pald to any employee to the extent it
is excluded therefrom under the terms of a
bona fide collective bargaining agreement
applicable to the particular employee.

(b) A collective bargaining agreement shall
be deemed to be *“‘bona fide” when pursuant
to the provisions of section 7(b)(1) or T(b)2)
of the FLSA it is made with the certified
representative of the employees under the
provisions of the CAA.

Part H5H41—Defining and Delimiting the
Terms “Bona Fide Executive,” “Adminis-
trative,”” or ‘“‘Professional” Capacity (In-
cluding Any Employee Employed in the
Capacity of Academic Administrative Per-
sonnel or Teacher in Secondary School)

Subpart A—General Regulations

Sec.

H541.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

H541.01 Application of the exemptions of
section 13(a)(1) of the FLSA.

H541.1 Executive.

H541.2 Administrative.

H541.3 Professional.

H541.5b Equal pay provisions of section 6(d)
of the FLSA as applied by the CAA ex-
tend to executive, administrative, and
professional employees.

H541.5d Special provisions applicable to em-
ployees of public agencies.

Subpart A—General regulations

§H541.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance

The following table lists the sections of the
Secretary of Labor Regulations at Title 29 of
the Code of Federal Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor regu- OC regulations
lations

541.1 Executive ..........eouee H51.1

541.2 Administrative HbH1.2

541.3 Professional ............. H541.3
541.5b Equal pay provi-
sions of section 6(d) of
the FLSA apply to execu-
tive, administrative, and

professional employees ... H541.5b
541.5d Special provisions
applicable to employees

of public agencies ........... H541.5d

§H541.01 Application of the exemptions of sec-
tion 13 (a)(1) of the FLSA

(a) Section 13(a)(1) of the FLSA, which pro-
vides certain exemptions for employees em-
ployed in a bona fide executive, administra-
tive, or professional capacity (including any
employee employed in the capacity of aca-
demic administrative personnel or teacher in
a secondary school), applies to covered em-
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ployees by virtue of Section 225(f)(1) of the
CAA

(b) The substantive regulations set forth in
this part are promulgated under the author-
ity of sections 203(c) and 304 of the CAA,
which require that such regulations be the
same as the substantive regulations promul-
gated by the Secretary of Labor except
where the Board determines for good cause
shown that modifications would be more ef-
fective for the implementation of the rights
and protections under §203.

§H541.1 Ezecutive

The term employee employed in a bona fide
erecutive * * * capacity in section 13(a) (1) of
the FLSA as applied by the CAA shall mean
any employee:

(a) Whose primary duty consists of the
management of an employing office in which
he is employed or of a customarily recog-
nized department of subdivision thereof; and

(b) Who customarily and regularly directs
the work of two or more other employees
therein; and

(¢) Who has the authority to hire or fire
other employees or whose suggestions and
recommendations as to the hiring or firing
and as to the advancement and promotion or
any other change of status of other employ-
ees will be given particular weight; and

(d) Who customarily and regularly exer-
cises discretionary powers; and

(e) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
devote as much as 40 percent, of his hours of
work in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (d) of this section: Pro-
vided, That this paragraph shall not apply in
the case of an employee who is in sole charge
of an Independent establishment or a phys-
{cally separated branch establishment; and

(f) Who is compensated for his services on
a salary basis at a rate of not less than $155
per week, exclusive of board, lodging or
other facilities: Provided, That an employee
who is compensated on a salary basis at a
rate of not less than $250 per week, exclusive
of board, lodging or other facilities, and
whose primary duty consists of the manage-
ment of the employing office in which the
employee is employed or of a customarily
recognized department or subdivision there-
of, and includes the customary and regular
direction of the work of two or more other
employees therein, shall be deemed to meet
all the requirements of this section

§ H541.2 Administrative

The term employee employed in a bona fide
* * * gdministrative * * * capacity in section
13(a)(1) of the FLSA as applied by the CAA
shall mean any employee:

(a) Whose primary duty consists of either:

(1) The performance of office or nonmannal
work directly related to management poli-
cies or general operations of his employer or
his employer’s customers, or

(2) The performance of functions in the ad-
ministration of a school system, or edu-
cational establishment or institution, or of a
department or subdivision thereof, in work
directly related to the academic instruction
or training carried on therein; and

(b) Who customarily and regularly exer-
cises discretion and independent judgment;
and

(c)(1) Who regularly and directly assists
the head of an employing office, or an em-
ployee employed in a bona fide executive or
administrative capacity (as such terms are
defined in the regulations of this subpart), or
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(2) Who performs under only general super-
vision work along specialized or technical
lines requiring special training, experience,
or knowledge, or

(3) Who executes under only general super-
vision special assignments and tasks; and

(d) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
devote as much as 40 percent, of his hours
worked in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (c) of this section; and

(e)(1) Who is compensated for his services
on a salary or fee basis at a rate of not less
than $155 per week, exclusive of board, lodg-
ing or other facilities, or

(2) Who, in the case of academic adminis-
trative personnel, is compensated for serv-
ices as required by paragraph (e)(1) of this
section, or on a salary basis which Is at least
equal to the entrance salary for teachers in
the school system, educational establish-
ment or institution by which employed: Pro-
vided, That an employee who is compensated
on a salary or fee basis at a rate of not less
than $250 per week, exclusive of board, lodg-
ing or other facilities, and whose primary
duty consists of the performance of work de-
scribed in paragraph (a) of this section,
which includes work requiring the exercise
of discretion and independent judgment,
shall be deemed to meet all the requirements
of this section.

§ H541.3 Professional

The term employee employed in a bona fide
* * * professional capacity in section 13(a)(1)
of the FLSA as applied by the CAA shall
mean any employee:

(a) Whose primary duty consists of the per-
formance of:

(1) Work requiring knowledge of an ad-
vance type in a field of science or learning
customarily acquired by a prolonged course
of specialized intellectual instruction and
study, as distinguished from a general aca-
demic education and from an apprenticeship,
and from training in the performance of rou-
tine mental, manual, or physical processes,

or

(2) Work that is original and creative in
character in a recognized field of artistic en-
deavor (as opposed to work which can be pro-
duced by a person endowed with general
manual or intellectual ability and training),
and the result of which depends primarily on
the invention, imagination, or talent of the
employee, or

(3) Teaching, tutoring, instructing, or lec-
turing in the activity of imparting knowl-
edge and who is employed and engaged in
this activity as a teacher in the school sys-
tem, educational establishment or institu-
tion by which employed, or

(4) Work that requires theoretical and
practical application of highly-specialized
knowledge in computer systems analysis,
programming, and software engineering, and
who is employed and engaged in these activi-
ties as a computer systems analyst, com-
puter programmer, software engineer, or
other similarly skilled worker in the com-
puter software field; and

(b) Whose work requires the consistent ex-
ercise of discretion and judgment in its per-
formance; and

(c) Whose work is predominantly intellec-
tual and varied in character (as opposed to
routine mental, manual, mechanical, or
physical work) and is of such character that
the output produced or the result accom-
plished cannot be standardized in relation to
a given period of time; and
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(d) Who does not devote more than 20 per-
cent of his hours worked in the workweek to
activities which are not an essential part of
and necessarily incident to the work de-
scribed in paragraphs (a) through (c) of this
section; and

(e) Who is compensated for services on a
salary or fee basis at a rate of not less than
$170 per week, exclusive of board, lodging or
other facilities: Provided, That this para-
graph shall not apply in the case of an em-
ployee who is the holder of a valid license or
certificate permitting the practice of law or
medicine or any of their branches and who is
actually engaged in the practice thereof, nor
in the case of an employee who is the holder
of the requisite academic degree for the gen-
eral practice of medicine and is engaged in
an internship or resident program pursuant
to the practice of medicine or any of its
branches, nor in the case of an employee em-
ployed and engaged as a teacher as provided
in paragraph (a)(8) of this section: Provided
further, That an employee who is com-
pensated on a salary or fee basis at a rate of
not less than $250 per week, exclusive of
board, lodging or other facilities, and whose
primary duty consists of the performance ei-
ther of work described in paragraph (a) (1),
(8), or (4) of this section, which includes
work requiring the consistent exercise of dis-
cretion and judgment, or of work requiring
invention, imagination, or talent in a recog-
nized field of artistic endeavor, shall be
deemed to meet all of the requirements of
this section: Provided further, That the salary
or fee requirements of this paragraph shall
not apply to an employee engaged in com-
puter-related work within the scope of para-
graph (a)(4) of this section and who is com-
pensated on an hourly basis at a rate in ex-
cess of 6 12 times the minimum wage pro-
vided by section 6 of the FLSA as applied by
the CAA.

§ H541.5b Equal pay provisions of section 6(d) of
the FLSA as applied by the CAA extend to
erecutive, administrative, and professional
employees

The FLSA, as amended and as applied by
the CAA, includes within the protection of
the equal pay provisions those employees ex-
empt from the minimum wage and overtime
pay provisions as bona fide executive, admin-
istrative, and professional employees (in-
cluding any employee employed in the ca-
pacity of academic administrative personnel
or teacher in elementary or secondary
schools) under section 13(a)(1) of the FLSA.
Thus, for example, where an exempt adminis-
trative employee and another employee of
the employing office are performing substan-
tially “‘equal work,"” the sex discrimination
prohibitions of section 6(d) are applicable
with respect to any wage differential be-
tween those two employees.

§H541.5d Special provisions applicable to em-
ployees of public agencies

(a) An employee of a public agency who
otherwise meets the requirement of being
paid on a salary basis shall not be disquali-
fied from exemption under Sec. HH1.1,
H541.2, or H541.3 on the basis that such em-
ployee is pald according to a pay system es-
tablished by statute, ordinance, or regula-
tion, or by a policy or practice established
pursuant to principles of public accountabil-
ity. under which the employee accrues per-
sonal leave and sick leave and which requires
the public agency employee’s pay to be re-
duced or such employee to be placed on leave
without pay for absences for personal rea-
sons or because of illness or injury of less
than one work-day when accrued leave is not
used by an employee because—
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(1) permission for its use has not been
sought or has been sought and denied;

(2) accrued leave has been exhausted; or

(3) the employee chooses to use leave with-

out pay.

(b) Deductions from the pay of an em-
ployee of a public agency for absences due to
a budget-required furlough shall not dis-
qualify the employee from being paid ‘on a
salary basis’ except in the workweek in
which the furlough occurs and for which the
employee’s pay is accordingly reduced.

Part H47—Requirements of a ‘“‘Bona Fide

Thrift or Savings Plan”

Sec.

H547.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

H547.0 Scope and effect of part.

H547.1 Essential requirements of qualifica-
tions.

H547.2 Disqualifying provisions.

§H547.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance

The following table lists the sections of the

Secretary of Labor Regulations under the

FLSA with the corresponding sections of the

Office of Compliance (OC) Regulations under

Section 203 of the CAA:

Secretary of Labor regu- OC regulations
lations

547.0 Scope and effect of
................................. H547.0

547.1 Essential require-
ments of qualifications .. H4T7.1

547.2 Disqualifying provi-
(] T SR S e i H547.2

§ H547.0 Scope and effect of part

(a) The regulations in this part set forth
the requirements of a “bona fide thrift or
savings plan” under section 7(e)3)(b) of the
Fair Labor Standards Act of 1938, as amend-
ed (FLSA), as applied by the CAA. In deter-
mining the total remuneration for employ-
ment which section T(e) of the FLSA requires
to be included in the regular rate at which
an employee 1s employed, it is not necessary
to include any sums paid to or on behalf of
such employee, in recognition of services
performed by him during a given period,
which are paid pursuant to a bona fide thrift
or savings plan meeting the requirements set
forth herein. In the formulation of these reg-
ulations due regard has been given to the
factors and standards set forth in section
T(e)(3)(b) of the Act.

(b) Where a thrift or savings plan is com-
bined in a single program (whether in one or
more documents) with a plan or trust for
providing old age, retirement, life, accident
or health insurance or similar benefits for
employees, contributions made by the em-
ployer pursuant to such thrift or savings
plan may be excluded from the regular rate
if the plan meets the requirements of the
regulation in this part and the contributions
made for the other purposes may be excluded
from the regular rate if they meet the tests
set forth in regulations.

§H547.1 Essential requirements for gqualifica-
tions

(a) A “bona fide thrift or savings plan™ for
the purpose of section T(e)(8)(b) of the FLSA
as applied by the CAA is required to meet all
the standards set forth in paragraphs (b)
through (f) of this section and must not con-
m '?léa disqualifying provisions set forth in

(b) The thrift or savings plan constitutes a
definite program or arrangement in writing,
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adopted by the employer or by contract as a
result of collective bargaining and commu-
nicated or made available to the employees,
which is established and maintained, in good
faith, for the purpose of encouraging vol-
untary thrift or savings by employees by
providing an incentive to employees to accu-
mulate regularly and retain cash savings for
a reasonable period of time or to save
through the regular purchase of public or
private securities.

(¢) The plan specifically shall set forth the
category or categories of employees partici-
pating and the basis of their eligibility. Eli-
gibility may not be based on such factors as
hours of work, production, or efficiency of
the employees: Provided, however, That hours
of work may be used to determine eligibility
of part-time or casual employees.

(d) The amount any employee may save
under the plan shall be specified in the plan
or determined in accordance with a definite
formula specified in the plan, which formula
may be based on one or more factors such as
the straight-time earnings or total earnings,
base rate of pay, or length of service of the
employee.

(e) The employer's total contribution in
any year may not exceed 15 percent of the
participating employees’ total earnings dur-
ing that year. In addition, the employer's
total contribution in any year may not ex-
ceed the total amount saved or invested by
the participating employees during that

year.
(f) The employer’s contributions shall be

apportioned among the individual employees

in accordance with a definite formula or
method of calculation specified in the plan,
which formula or method of calculation is
based on the amount saved or the length of
time the individual employee retains his sav-
ings or investment in the plan: Provided,

That no employee’s share determined in ac-

cordance with the plan may be diminished

because of any other remuneration received
by him.

§ H547.2 Disqualifying provisions
(a) No employee’s participation in the plan

shall be on other than a voluntary basis.

(b) No employee’s wages or salary shall be
dependent upon or influenced by the exist-
ence of such thrift or savings plan or the em-
ployer's contributions thereto.

(c) The amounts any employee may save
under the plan, or the amounts paid by the
employer under the plan may not be based
upon the employee's hours of work, produc-
tion or efficiency.

Part H553—Overtime Compensation: Partial
Exemption for Employees Engaged in Law
Enforcement and Fire Protection; Over-
time and Compensatory Time-Off for Em-
ployees Whose Work Schedule Directly De-
pends Upon the Schedule of the House

Introduction

Sec.

H553.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

HS553.1 Definitions

H553.2 Purpose and scope

Subpart C—Partial exemption for employees

engaged in law enforcement and fire pro-
tection

H553.201 Statutory provisions: section T(k).

H553.202 Limitations.

H553.211 Law enforcement activities.

HS553.212 Twenty percent limitation on non-
exempt work.

H553.213 Public agency employees engaged in
both fire protection and law enforcement
activities.
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H553.214 Trainees.

H553.215 Ambulance and rescue service em-
ployees.

H553.216 Other exemptions.

H553.220 “Tour of duty’’ defined.

H553.221 Compensable hours of work.

H553.222 Sleep time.

H553.223 Meal time.

H553.224 “Work period” defined.

H553.225 Early relief.

H553.226 Training time.

H553.227 Outside employment.

H553.230 Maximum hours standards for work
periods of 7 to 28 days—section T(k).

HB553.231 Compensatory time off.

H553.232 Overtime pay requirements.

H553.233 “‘Regular rate’’ defined.

Subpart D—Compensatory time-off for over-
time earned by employees whose work
schedule directly depends upon the sched-
ule of the House

H553.301 Definition of ‘‘directly depends.”

H553.302 Overtime compensation and com-

pensatory time off for an employee
whose work schedule directly depends
upon the schedule of the House.

H553.303 Using compensatory time off.

H553.304 Payment of overtime compensation

for accrued compensatory time off as of
termination of service.

Introduction

§ H553.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance

The following table lists the sections of the

Secretary of Labor Regulations under the

FLSA with the corresponding sections of the

Office of Compliance (OC) Regulations under

Section 203 of the CAA:

Secretary of Lebor regu- OC regulations
latioms
553.1 Definitions .......ccceeeenn H553.1
553.2 Purpose and scope ..... H553.2
553.201 Statutory provi-
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Introduction

§H553.1 Definitions

(a) Act or FLSA means the Fair Labor
Standards Act of 1938, as amended (52 Stat.
1060, as amended; 29 U.S.C. 201-219), as ap-
plied by the CAA.

(b) 1985 Amendments means the Fair Labor
Standards Amendments of 1985 (Pub. L. 99-

50).

(c) Public agency means an employing of-
fice as the term is defined in §501.102 of this
chapter, including the Capitol Police.

(d) Section 7(k) means the provisions of
§7(k) of the FLSA as applied to covered em-
ployees and employing offices by §203 of the
CAA.

§ H553.2 Purpose and scope
The purpose of part H553 is to adopt with

appropriate modifications the regulations of

the Secretary of Labor to carry out those
provisions of the FLSA relating to public
agency employees as they are applied to cov-
ered employees and employing offices of the

CAA. In particular, these regulations apply

section T(k) as it relates to fire protection

and law enforcement employees of public
agencies.

Subpart C—Partial Exemption for employees
engaged in law enforcement and fire pro-
tection

§ H553.201 Statutory provisions: section 7(k)
Section T(k) of the Act provides a partial

overtime pay exemption for fire protection
and law enforcement personnel (including se-
curity personnel in correctional institutions)
who are employed by public agencies on a
work period basis. This section of the Act
formerly permitted public agencies to pay
overtime compensation to such employees in
work periods of 28 consecutive days only
after 216 hours of work. As further set forth
in §H553.230 of this part, the 216-hour stand-
ard has been replaced, pursuant to the study
mandated by the statute, by 212 hours for
fire protection employees and 171 hours for
law enforcement employees. In the case of
such employees who have a work period of at
least 7 but less than 28 consecutive days,
overtime compensation is required when the
ratio of the number of hours worked to the
number of days in the work period exceeds
the ratio of 212 (or 171) hours to 28 days.

$§ H553.202 Limitations
The application of §7(k), by its rerms, is

limited to public agencies, and cues not

apply to any private organization engaged in
furnishing fire protection or law enforce-
ment services. This is so even if the services
are provided under contract with a public
agency.

Exemption requirements

$§H553.211 Law enforcement activities
(a) As used in §7(k) of the Act, the term

“any employee . . . in law enforcement ac-
tivities” refers to any employee (1) who is a
uniformed or plainclothed member of a body
of officers and subordinates who are empow-
ered by law to enforce laws designed to
maintain public peace and order and to pro-
tect both life and property from accidental
or willful injury, and to prevent and detect
crimes, (2) who has the power to arrest, and
(3) who is presently undergoing or has under-
gone or will undergo on-the-job training and/
or a course of instruction and study which
typically includes physical training, self-de-
fense, firearm proficiency, criminal and civil
law principles, investigative and law enforce-
ment techniques, community relations, med-
ical aid and ethics.

(b) Employees who meet these tests are
considered to be engaged in law enforcement
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activities regardless of their rank, or of their
status as ‘‘trainee,” ‘‘probationary,” or “‘per-
manent,” and regardless of their assignment
to duties incidental to the performance of
their law enforcement activities such as
equipment maintenance, and lecturing, or to
support activities of the type described in
paragraph (g) of this section, whether or not
such assignment is for training or famil-
iarization purposes, or for reasons of illness,
injury or infirmity. The term would also in-
clude rescue and ambulance service person-
nel if such personnel form an integral part of
the public agency's law enforcement activi-
ties. See Sec. H553.215.

(¢) Typically, employees engaged in law
enforcement activities include police who
are regularly employed and paid as such.
Other agency employees with duties not spe-
cifically mentioned may, depending upon the
particular facts and pertinent statutory pro-
visions in that jurisdiction, meet the three
tests described above. If so, they will also
qualify as law enforcement officers. Such
employees might include, for example, any
law enforcement employee within the legis-
lative branch concerned with keeping public
peace and order and protecting life and prop-
erty.

(d) Employees who do not meet each of the
three tests described above are not engaged
in “law enforcement activities as that term
is used in sections 7(k). Employees who nor-
mshhr would not meet each of these tests in-
clude:

(1) Building inspectors (other than those
defined in Sec. H553.213(a)),

(2) Health inspectors,

(3) Sanitarians,

(4) Civilian traffic employees who direct
vehicular and pedestrian traffic at specified
intersections or other control points,

(5) Civillan parking checkers who patrol
assigned areas for the purpose of discovering
parking violations and issuing appropriate
warnings or appearance notices,

(6) Wage and hour compliance officers,

(7) Equal employment opportunity compli-
ance officers, and

(8) Building guards whose primary duty is
to protect the lives and property of persons
within the limited area of the building.

(e) The term ‘“‘any employee in law en-
forcement activities'' also includes, by ex-
press reference, ‘‘security personnel in cor-
rectional institutions. Typically, such facili-
ties may include precinct house lockups.
Employees of correctional institutions who
qualify as security personnel for purposes of
the section T(k) exemption are those who
have responsibility for controlling and main-
taining custody of inmates and of safeguard-
ing them from other inmates or for super-
vising such functions, regardless of whether
their duties are performed inside the correc-
tional institution or outside the institution.
These employees are considered to be en-
gaged in law enforcement activities regard-
less of their rank or of their status as ‘“‘train-
ee,” ‘‘probationary,” or ‘“permanent,” and
regardless of their assignment to duties inci-
dental to the performance of their law en-
forcement activities, or to support activities
of the type described in paragraph (f) of this
section, whether or not such assignment is
for training or familiarization purposes or
for reasons of illness, injury or infirmity.

(f) Not included in the term ‘‘employee in
law enforcement activities” are the so-called
“civilian™ employees of law enforcement
agencies or correctional institutions who en-
gage in such support activities as those per-
formed by dispatcher, radio operators, appa-
ratus and equipment maintenance and repair
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workers, janitors, clerks and stenographers.
Nor does the term include employees in cor-
rectional institutions who engage in building
repair and maintenance, culinary services,
teaching, or in psychological, medical and
paramedical services. This is so even though
such employees may, when assigned to cor-
rectional institutions, come into regular
contact with the inmates in the performance
of their duties.
§H553.212 Twenty percent limitation on mnon-
erempt work

(a) Employees engaged in fire protection or
law enforcement activities as described in
Sec. H553.210 and H553.211, may also engage
in some nonexempt work which is not per-
formed as an incident to or in conjunction
with their fire protection or law enforcement
activities. For example, firefighters who
work for forest conservation agencies may,
during slack times, plant trees and perform
other conservation activities unrelated to
their firefighting duties. The performance of
such nonexempt work will not defeat the
§7(k) exemption unless it exceeds 20 percent
of the total hours worked by that employee
during the workweek or applicable work pe-
riod. A person who spends more than 20 per-
cent of hisher working time in nonexempt
activities Is not considered to be an em-
ployee engaged in fire protection or law en-
forcement activities for purposes of this

part.

(b) Public agency fire protection and law
enforcement personnel may, at their own op-
tion, undertake employment for the same
employer on an occasional or sporadic and
part-time basis in a different capacity from
their regular employment. The performance
of such work does not affect the application
of the §7(k) exemption with respect to the
regular employment. In addition, the hours
of work in the different capacity need not be
counted as hours worked for overtime pur-
poses on the regular job, nor are such hours
counted in determining the 20 percent toler-
ance for nonexempt work discussed in para-
graph (a) of this section.

§H553.213 Public agency employees engaged in
both fire protection and law enforcement ac-
tivities

(a) Some public agencies have employees
(often called ‘“‘public safety officers’) who
engage in both fire protection and law en-
forcement activities, depending on the agen-
cy needs at the time. This dual assignment
would not defeat the section T(k) exemption,
provided that each of the activities per-
formed meets the appropriate tests set forth
in Sec. H553.210 and H553.211. This is so re-
gardless of how the employee's time is di-
vided between the two activities. However,
all time spent in nonexempt activities by
public safety officers within the work period,
whether performed in connection with fire
protection or law enforcement functions, or
with neither, must be combined for purposes
of the 20 percent limitation on nonexempt
work discussed in Sec. H553.212.

(b) As specified in Sec. H553.230, the maxi-
mum hours standards under section 7(k) are
different for employees engaged in fire pro-
tection and for employees engaged in law en-
forcement. For those employees who perform
both fire protection and law enforcement ac-
tivities, the applicable standard is the one
which applies to the activity in which the
employee spends the majority of work time
during the work period.

§ H553.214 Trainees

The attendance at a bona fide fire or police
academy or other training facility, when re-
quired by the employing agency, constitutes
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engagement in activities under section T(k)
only when the employee meets all the appli-
cable tests described in Sec. H553.210 or Sec.
H553.211 (except for the power of arrest for
law enforcement personnel), as the case may
be. If the applicable tests are met, then basic
training or advanced training is considered
incidental to, and part of, the employee’s fire
protection or law enforcement activities.

§H553.215 Ambulance and rescue service em-

ployees

Ambulance and rescue service employees
of a public agency other than a fire protec-
tion or law enforcement agency may be
treated as employees engaged in fire protec-
tion or law enforcement activities of the
type contemplated by §7(k) if their services
are substantially related to firefighting or
law enforcement activities in that (1) the
ambulance and rescue service employees
have received training in the rescue of fire,
crime, and accident victims or firefighters or
law enforcement personnel injured in the
performance of their respective, duties, and
(2) the ambulance and rescue service employ-
ees are regularly dispatched to fires, crime
scenes, riots, natural disasters and acci-
dents. As provided in Sec. H553.213(b), where
employees perform both fire protection and
law enforcement activities, the applicable
standard is the one which applies to the ac-
tivity in which the employee spends the ma-
jority of work time during the work period.
§ H553.216 Other exemptions

Although the 1974 Amendments to the
FLSA as applied by the CAA provide special
exemptions for employees of public agencies
engaged in fire protection and law enforce-
ment activities, such workers may also be
subject to other exemptions in the Act, and
public agencies may claim such other appli-
cable exemptions in lieu of §7(k). For exam-
ple, section 13(a)(1) as applied by the CAA
provides a complete minimum wage and
overtime pay exemption for any employee
employed in a bona fide executive, adminis-
trative, or professional capacity, as those
terms are defined and delimited in Part H541.
The section 13(a)(1) exemption can be
claimed for any fire protection or law en-
forcement employee who meets all of the
tests specified in part H541 relating to du-
ties, responsibilities, and salary. Thus, high
ranking police officials who are engaged in
law enforcement activities, may also, de-
pending on the facts, qualify for the section
13(a)(1) exemnption as “‘executive’ employees.
Similarly, certain criminal investigative
agents may qualify as “‘administrative” em-
ployees under section 13(a)(1).

Tour of duty and compensable hours of work
rules
§ H553.220 “Tour of duty’ defined

(a) The term ‘‘tour of duty" is a unique
concept applicable only to employees for
whom the section 7(k) exemption is claimed.
This term, as used in section 7(k), means the
period of time during which an employee is
considered to be on duty for purposes of de-
termining compensable hours. It may be a
scheduled or unscheduled period. Such peri-
ods include ‘‘shifts” assigned to employees
often days in advance of the performance of
the work. Scheduled periods also include
time spent in work outside the **shift’” which
the public agency employer assigns. For ex-
ample, a police officer may be assigned to
crowd control during a parade or other spe-
cial event outside of his or her shift.

(b) Unscheduled periods include time spent
in court by police officers, time spent han-
dling emergency situations, and time spent
working after a shift to complete an assign-
ment. Such time must be included in the
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compensable tour of duty even though the
specific work performed may not have been
assigned in advance.

(c) The tour of duty does not include time
spent working for a separate and independ-
ent employer in certain types of special de-
tails as provided in Sec. H553.227.

§ H553.221 Compensable hours of work

(a) The rules under the FLSA as applied by
the CAA on compensable hours of work are
applicable to employees for whom the sec-
tion 7(k) exemption is claimed. Special rules
for sleep time (Sec. H553.222) apply to both
law enforcement and firefighting employees
for whom the section 7(k) exemption is
claimed. Also, special rules for meal time
apply in the case of firefighters (Sec.
H553.223).

(b) Compensable hours of work generally
include all of the time during which an em-
ployee is on duty on the employer’'s premises
or at a prescribed workplace, as well as all
other time during which the employee is suf-
fered or permitted to work for the employer.
Such time includes all pre-shift and post-
shift activities which are an integral part of
the employee's principal activity or which
are closely related to the performance of the
principal activity, such as attending roll
call, writing up and completing tickets or re-
ports, and washing and re-racking fire hoses.

(c) Time spent away from the employer’s
premises under conditions that are so cir-
cumscribed that they restrict the employee
from effectively using the time for personal
pursuits also constitutes compensable hours
of work. For example, where a police station
must be evacuated because of an electrical
failure and the employees are expected to re-
main in the vicinity and return to work after
the emergency has passed, the entire time
spent away from the premises is compen-
sable. The employees in this example cannot
use the time for their personal pursuits.

(d) An employee who is not required to re-
main on the employer's premises but is
merely required to leave word at home or
with company officials where he or she may
be reached is not working while on call.
Time spent at home on call may or may not
be compensable depending on whether the re-
strictions placed on the employee preclude
using the time for personal pursuits. Where,
for example, a firefighter has returned home
after the shift, with the understanding that
he or she is expected to return to work in the
event of an emergency in the night, such
time spent at home is normally not compen-
sable. On the other hand, where the condi-
tions placed on the employee's activities are
so restrictive that the employee cannot use
the time effectively for personal pursuits,
such time spent on call is compensable.

(e) Normal home to work travel is not
compensable, even where the employee is ex-
pected to report to work at a location away
from the location of the employer’s prem-
ises.

(f) A police officer, who has completed his
or her tour of duty and who is given a patrol
car to drive home and use on personal busi-
ness, is not working during the travel time
even where the radio must be left on so that
the officer can respond to emergency calls.
Of course, the time spent in responding to
such calls is compensable.

§ H553.222 Sleep time

(a) Where a public agency elects to pay
overtime compensation to firefighters and/or
law enforcement personnel in accordance
with section 7(a)(1) of the Act, the public
agency may exclude sleep time from hours
worked if all the conditions for the exclusion
of such time are met.
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(b) Where the employer has elected to use
the section 7(k) exemption, sleep time can-
not be excluded from the compensable hours
of work where

(1) The employee is on a tour of duty of
less than 24 hours, and

(2) Where the employee is on a tour of duty
of exactly 24 hours.

(c) Sleep time can be excluded from com-
pensable hours of work, however, in the case
of police officers or firefighters who are on a
tour of duty of more than 24 hours, but only
if there is an expressed or implied agreement
between the employer and the employees to
exclude such time. In the absence of such an
agreement, the sleep time is compensable. In
no event shall the time excluded as sleep
time exceed 8 hours in a 24-hour period. If
the sleep time is interrupted by a call to
duty, the interruption must be counted as
hours worked. If the sleep period is inter-
rupted to such an extent that the employee
cannot get a reasonable night's sleep (which,
for enforcement purposes means at least 5
hours), the entire time must be counted as
hours of work.

§ H553.223 Meal time

(a) If a public agency elects to pay over-
time compensation to firefighters and law
enforcement personnel in accordance with
section T(a)(1) of the Act, the public agency
may exclude meal time from hours worked if
all the statutory tests for the exclusion of
such time are met.

(b) If a public agency elects to use the sec-
tion T(k) exemption, the public agency may,
in the case of law enforcement personnel, ex-
clude meal time from hours worked on tours
of duty of 24 hours or less, provided that the
employee is completely relleved from duty
during the meal period, and all the other
statutory tests for the exclusion of such
time are met. On the other hand, where law
enforcement personnel are required to re-
main on call in barracks or similar quarters,
or are engaged In extended surveillance ac-
tivities (e.g., ‘‘stakeouts”), they are not con-
sidered to be completely relieved from duty,
a.ndla.ny such meal periods would be compen-
sable.

(¢) With respect to firefighters employed
under section T(k), who are confined to a
duty station, the legislative history of the
Act indicates Congressional intent to man-
date a departure from the usual FLSA
“hours of work™ rules and adoption of an
overtime standard keyed to the unique con-
cept of ‘“‘tour of duty” under which fire-
fighters are employed. Where the public
agency elects to use the section T(k) exemp-
tion for firefighters, meal time cannot be ex-
cluded from the compensable hours of work
where (1) the firefighter is on a tour of duty
of less than 24 hours, and (2) where the fire-
fighter is on a tour of duty of exactly 24
hours.

(d) In the case of police officers or fire-
fighters who are on a tour of duty of more
than 24 hours, meal time may be excluded
from compensable hours of work provided
that the statutory tests for exclusion of such
hours are met.

§ H553.224 “Work period’" defined

(a) As used in section 7(k), the term ‘‘work
period" refers to any established and regu-
larly recurring period of work which, under
the terms of the Act and legislative history,
cannot be less than 7 consecutive days nor
more than 28 consecutive days. Except for
this limitation, the work period can be of
any length, and it need not coincide with the
duty cycle or pay period or with a particular
day of the week or hour of the day. Once the

January 22, 1996

beginning and ending time of an employee’s
work period is established, however, it re-
mains fixed regardless of how many hours
are worked within the period. The beginning
and ending of the work period may be
changed, provided that the change is in-
tended to be permanent and is not designed
to evade the overtime compensation require-
ments of the Act.

(b) An employer may have one work period
applicable to all employees, or different
work periods for different employees or
groups of employees.

§ H553.225 Early relief

It is a common practice among employees
engaged in fire protection activities to re-
lieve employees on the previous shift prior to
the scheduled starting time. Such early re-
lief time may occur pursuant to employee
agreement, either expressed or implied. This
practice will not have the effect of increas-
ing the number of compensable hours of
work for employees employed under section
T(k) where it is voluntary on the part of the
employees and does not result, over a period
of time, in their failure to receive proper
compensation for all hours actually worked.
On the other hand, if the practice is required
by the employer, the time involved must be
added to the employee's tour of duty and
treated as compensable hours of work.
$§ H553.226 Training time

(a) The general rules for determining the
compensability of training time under the
FLSA apply to employees engaged in law en-
forcement or fire protection activities.

(b) While time spent in attending training
required by an employer is normally consid-
ered compensable hours of work, following
are situations where time spent by employ-
ees in required training is considered to be
noncompensable:

(1) Attendance outside of regular working
hours at specialized or follow-up training,
which is required by law for certification of
public and private sector employees within a
particular governmental jurisdiction (e.g.,
certification of public and private emergency
rescue workers), does not constitute compen-
sable hours of work for public employees
within that jurisdiction and subordinate ju-
risdictions.

(2) Attendance outside of regular working
hours at specialized or follow-up training,
which is required for certification of employ-
ees of a governmental jurisdiction by law of
a higher level of government, does not con-
stitute compensable hours of work.

(3) Time spent in the training described in
paragraphs (b) (1) or (2) of this section is not
compensable, even if all or part of the costs
of the training is borne by the employer.

(c) Police officers or firefighters, who are
in attendance at a police or fire academy or
other training facility, are not considered to
be on duty during those times when they are
not in class or at a training session, if they
are free to use such time for personal pur-
suits. Such free time is not compensable.

§ H553.227 Outside employment

(a) Section 7(p)(1) makes special provision
for fire protection and law enforcement em-
ployees of public agencles who, at their own
option, perform special duty work in fire
protection, law enforcement or related ac-
tivities for a separate and independent em-
ployer (public or private) during their off-
duty hours. The hours of work for the sepa-
rate and independent employer are not com-
bined with the hours worked for the primary
public agency employer for purposes of over-
time compensation.

(b) Section 7(p)(1) applies to such outside
employment provided (1) the special detail
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work is performed solely at the employee's
option, and (2) the two employers are in fact
separate and independent.

(¢) Whether two employers are, in fact,
separate and independent can only be deter-
mined on a case-by-case basis.

(d) The primary employer may facilitate
the employment or affect the conditions of
employment of such employees. For exam-
ple, a police department may maintain a ros-
ter of officers who wish to perform such
work. The department may also select the
officers for special details from a list of
those wishing to participate, negotiate their
pay, and retain a fee for administrative ex-
penses. The department may require that the
separate and independent employer pay the
fee for such services directly to the depart-
ment, and establish procedures for the offi-
cers to receive their pay for the special de-
tails through the agency's payroll system.
Finally, the department may require that
the officers observe their normal standards
of conduct during such details and take dis-
ciplinary action against those who fail to do

50.

(e) Section 7(p)(1) applies to special details
even where a State law or local ordinance re-
quires that such work be performed and that
only law enforcement or fire protection em-
ployees of a public agency in the same juris-
diction perform the work. For example, a
city ordinance may require the presence of
city police officers at a convention center
during concerts or sports events. If the offi-
cers perform such work at their own option,
the hours of work need not be combined with
the hours of work for their primary em-
ployer in computing overtime compensation.

(f) The principles in paragraphs (d) and (e)
of this section with respect to special detalils
of public agency fire protection and law en-
forcement employees under section T(p)(1)
are exceptions to the usual rules on joint
er;zlpioyment set forth in part T91 of this
title.

(g) Where an employee is directed by the
public agency to perform work for a second
employer, section T(p)(1) does not apply.
Thus, assignments of police officers outside
of their normal work hours to perform crowd
control at a parade, where the assignments
are not solely at the option of the officers,
would not qualify as special details subject
to this exception. This would be true even if
the parade organizers reimburse the public
agency for providing such services.

(h) Section 7(p)(1) does not prevent a public
agency from prohibiting or restricting out-
side employment by its employees.

OVERTIME COMPENSATION RULES
§ H553.230 Mazimum hours standards for work
periods of 7 to 28 days—section 7(k)

(a) For those employees engaged in fire
protection activities who have a work period
of at least 7 but less than 28 consecutive
days, no overtime compensation is required
under section 7(k) until the number of hours
worked exceeds the number of hours which
bears the same relationship to 212 as the
l‘.{lzatt‘mbez' of days in the work period bears to

(b) For those employees engaged in law en-
forcement activities (including security per-
sonnel in correctional institutions) who have
a work period of at least 7 but less than 28
consecutive days, no overtime compensation
is required under section 7(k) until the num-
ber of hours worked exceeds the number of
hours which bears the same relationship to
171 as the number of days in the work period
bears to 28.

(¢) The ratio of 212 hours to 28 days for em-
ployees engaged in fire protection activities
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is 7.57 hours per day (rounded) and the ratio
of 171 hours to 28 days for employees engaged
in law enforcement activities is 6.11 hours
per day (rounded). Accordingly, overtime
compensation (in premium pay or compen-
satory time) is required for all hours worked
in excess of the following maximum hours
standards (rounded to the nearest whole
hour):

MAXIMUM HOURS STANDARDS
Fire protec- Law en-
Work period {days) tion forcement

8 212 171
b1 204 165
26 197 159
il 189 153
u 182 147
23 174 141
2 167 134
21 159 128
20 151 122
19 144 116
18 136 110
17 129 104
16 121 98
15 114 92
14 106

13 98 7
12 91 73
11 83 67
10 7% 61
E] 68 -]
8 61 49
7 L] 43

§ H553.231 Compensatory time off
(a) Law enforcement and fire protection

employees who are subject to the section

T(k) exemption may receive compensatory

time off in lieu of overtime pay for hours

worked in excess of the maximum for their
work period as set forth in Sec. H553.230.

(b) Section T(k) permits public agencies to
balance the hours of work over an entire
work period for law enforcement and fire
protection employees. For example, if a fire-
fighter's work period is 28 consecutive days,
and he or she works 80 hours in each of the
first two weeks, but only 52 hours in the
third week, and does not work in the fourth
week, no overtime compensation (in cash
wages or compensatory time) would be re-
quired since the total hours worked do not
exceed 212 for the work period. If the same
firefighter had a work period of only 14 days,
overtime compensation or compensatory
time off would be due for 54 hours (160 minus
106 hours) in the first 14 day work period.

§ H553.232 Overtime pay requirements
If a public agency pays employees subject

to section T(k) for overtime hours worked in
cash wages rather than compensatory time
off, such wages must be paid at one and one-
half times the employees’ regular rates of
pay.

§ H553.233 “'Regular rate’’ defined
The statutory rules for computing an em-

ployee's “‘regular rate", for purposes of the

Act's overtime pay requirements are applica-

ble to employees or whom the section T(k)

exemption is claimed when overtime com-

pensation is provided in cash wages.

Subpart D—Compensatory time-off for over-
time earned by employees whose work
schedule directly depends upon the sched-
ule of the House

§ H553.301 Definition of *‘directly depends”

For the purposes of this Part, a covered
employee’s work schedule ‘directly de-
pends’ on the schedule of the House of Rep-
resentatives only if the eligible employee
performs work that directly supports the
conduct of legislative or other business in
the chamber and works hours that regularly
change in response to the schedule of the
House and the Senate.
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§ H553.302 Quertime compensation and compen-
satory time off for an employee whose work
schedule directly depends upon the schedule
of the House

No employing office shall be deemed to
have violated section 203(a)(1) of the CAA,

which applies the protections of section 7(a)

of the Fair Labor Standards Act (“FLSA™

to covered employees and employing office,
by employing any employee for a workweek
in excess of the maximum workweek applica-
ble to such employee under section 7(a) of
the FLSA where the employee's work sched-
ule directly depends on the schedule of the

House of Representatives within the mean-

ing of §H553.301, and: (a) the employee is

compensated at the rate of time-and-a-half
in pay for all hours in excess of 40 and up to

60 hours in a workweek, and (b) the employee

is compensated at the rate of time-and-a-half

in either pay or in time off for all hours in
excess of 60 hours in a workweek.

§ H553.303 Using compensatory time off

An employee who has accrued compen-
satory time off under §H553.302 upon his or
her request, shall be permitted by the em-
ploying office to use such time within a rea-
sonable period after making the request, un-
less the employing office makes a bona fide
determination that the needs of the oper-
ations of the office do not allow the taking
of compensatory time off at the time of the
request. An employee may renew the request
at a subsequent time. An employing office
may also, upon reasonable notice, require an
employee to use accrued compensatory time
off.

§ H553.304 Payment of overtime compensation
for accrued compensatory time off as of ter-
mination of service

An employee who has accrued compen-
satory time authorized by this regulation
shall, upon termination of employment, be
paid for the unused compensatory time at
the rate earned by the employee at the time
the employee receives such payment.

OTHER EMPLOYING OFFICES OF
CONGRESS

FAIR LABOR STANDARDS ACT, FINAL AND IN-

TERIM REGULATIONS RELATING TO THE EM-

PLOYING OFFICES OTHER THAN THOSE OF THE

SENATE AND THE HOUSE OF REPRESENTA-

TIVES
OFFICE OF COMPLIANCE—THE CONGRESSIONAL

ACCOUNTABILITY ACT OF 1995: EXTENSION OF

RIGHTS AND PROTECTIONS UNDER THE FAIR

LABOR STANDARDS ACT OF 1938
NOTICE OF ADOPTION OF REGULATIONS AND SUB-

MISSION FOR APPROVAL AND ISSUANCE OF IN-

TERIM REGULATIONS

Summary: The Board of Directors of the

Office of Compliance, after considering com-

ments to its general Notice of Proposed

Rulemaking published on November 28, 1995

in the Congressional Record, has adopted,

and is submitting for approval by the Con-
gress, final regulations to implement sec-
tions 203(a) and 203(c) (1) and (2) of the Con-

gressional Accountability Act of 1995

(“CAA™), which apply certain rights and pro-

tections of the Fair Labor Standards Act of

1938. The Board is also adopting and issuing

such regulations as interim regulations for

the House, the Senate and the employing of-
fices of the instrumentalities effective on

January 23, 1996 or on the dates upon which

appropriate resolutions are passed, which-

ever is later. The interim regulations shall
expire on April 15, 1996 or on the dates on
which appropriate resolutions concerning
the Board's final regulations are passed by



632

the House and the Senate,

whichever is earlier.

For Further Information Contact: Execu-
tive Director, Office of Compliance, Room
LA 200, Library of Congress, Washington,
D.C. 20540-1999. Telephone: (202) 724-9250.

1. Background and summary

Supplementary Information: The Congres-
sional Accountability Act of 1995 (“‘CAA"™),
Pub. L. 104-1, 109 Stat. 3, was enacted on Jan-
uary 23, 1995. 2 U.S.C. §§1301 et seq. In gen-
eral, the CAA applies the rights and protec-
tions of eleven federal labor and employment
law statutes to covered employees and em-
ploying offices within the legislative branch.
In addition, the statute establishes the Of-
fice of Compliance (“‘Office’) with a Board of
Directors (“Board’’) as ‘‘an independent of-
fice within the legislative branch of the Fed-
eral Government."” Section 203(a) of the CAA
applies the rights and protections of sub-
sections a(l) and (d) of section 6, section 7,
and section 12(c) of the Fair Labor Standards
Act of 1938 (“FLSA™) (29 U.S.C. 206(a)1) and
(d), 207, and 212(c)) to covered employees and
employing offices. 2 U.S.C. §1313. Section
203(c)(2) of the CAA directs the Board to
issue substantive regulations that ‘‘shall be
the same as substantive regulations issued
by the Secretary of Labor . . . except insofar
as the Board may determine, for good cause
shown . . . that a modification of such regu-
lations would be more effective for the im-
plementation of the rights and protections
under” the CAA. 2 U.S.C. §1313(c)(2). On Sep-
tember 28, 1995, the Board of the Office of
Compliance issued an Advance Notice of Pro-
posed Rulemaking (““ANPR™) soliciting com-
ments from interested parties in order to ob-
tain participation and information early in
the rulemaking process. 141 Cong. Rec.
514542 (daily ed., Sept. 28, 1995).

On November 28, 1995, the Board published
in the Congressional Record a Notice of Pro-
posed Rulemaking (NPR) (141 Cong. Rec.
S517603-27 (daily ed.)). In response to the NPR,
the Board received six written comments,
three of which were from offices of the Con-
gress and three of which were from organiza-
tions associated with the business commu-
nity and organized labor. The comments in-
cluded requests that the Board should pro-
vide additional guidance to employing of-
fices on complying with the CAA and compli-
ance issues raised by the ambiguities in the
Secretary of Labor’s regulations.

Parenthetically, it should also be noted
that, on October 11, 1995, the Board published
a Notice of Proposed Rulemaking in the Con-
gressional Record (141 Cong. R. 515025 (daily
ed., October 11, 1995) (““NPR™)), inviting com-
ments from interested parties on the pro-
posed FLSA regulations which the CAA di-
rected the Board to issue on the definition of
“intern’ and on ‘‘irregular work schedules.”
Final regulations on those matters were sep-
arately adopted by the Board on January 16,
1996. However, because they are regulations
implementing the rights and protections of
the FLSA made applicable by the CAA, the
Board has incorporated those regulations
into the body of final regulations being
adopted pursuant to this Notice. The defini-
tion of “intern’ may be found in section [H
or 8]501.102(c) & (h), and the “irregular work
schedules” regulation may be found in sec-
tions [H or S or C]553.301-553.304.

II. Consideration of public comments; the
Board's response and modifications to the
NPR’s rules

A. Requests that the Board provide addi-
tional guidance, including interpretative
bulletins and opinion letters
The Board first turns to the issue of wheth-

er and in what circumstances the Board can

respectively,
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and should give authoritative guidance to
employing offices about issues arising from
ambiguities in and uncertain applications of
the Secretary’s regulations. Commenters
have formally and informally requested such
guidance in wvarious forms: that the Board
change the Secretary’s regulations to clarify
ambiguities; that the Board adopt the Sec-
retary’s interpretive bulletins; that the
Board issue the Secretary of Labor’s inter-
pretative bulletins as its own regulations;
that the Board issue opinion letters con-
stituting safe harbors from litigation; that
the Board give its imprimatur, either for-
mally or informally, to employee handbooks
and other human resource activities of em-
ploying offices. Mindful that the Board's
first decisions on these matters will have im-
portant institutional and legal implications,
the Board has carefully considered these re-
quests, as well as the underlying concerns
they reflect.

At the outset, the Board must decline the
suggestion that it modify the Secretary's
regulations in order to remove the ambigu-
itles and resulting uncertainties that Con-
gressional offices will face in complying with
the CAA once it takes effect. The Board's au-
thority to modify the regulations of the Sec-
retary is explicitly limited by the require-
ment that the substantive regulations issued
by the Secretary of Labor ‘‘shall be the same
as substantive regulations issued by the Sec-
retary of Labor ... except insofar as the
Board may determine, for good cause shown
. . . that a modification of such regulations
would be more effective for the implementa-
tion of the rights and protections under' the
CAA. As is true of many regulatory issues,
ambiguity and uncertainty are part of the
the FLSA regulatory regime that is pres-
ently imposed—with much criticism and pro-
test—on private sector and state and local
government employers.

The example of the executive, administra-
tive and professional employee exemptions
{llustrates this point. The Board specifically
highlighted this problem and asked for com-
ment in its ANPR (141 Cong. Rec. 514542,
S14543) on September 28, 1995. Although the
Board received many comments on this issue
and is sympathetic with the concerns of em-
ploying offices confronting such ambiguity
and uncertainty, the Board has neither been
given nor can find appropriate justification
for relieving employing offices of the compli-
ance burdens that all employers face under
the FLSA. The CAA was intended not only to
bring covered employees the benefits of the
FLSA and other incorporated laws, but also
to require Congress to experience the same
compliance burdens faced by other employ-
ers so that it could more fairly legislate in
this area. The Board cannot agree with sug-
gestions that would rob the CAA of one of its
principal intended effects.

The Board must also decline the sugges-
tion that it adopt, as either formal regula-
tions or as its own interpretive authority,
the interpretive bulletins found in Subpart B
of Part 541 and elsewhere in the Secretary of
Labor’s regulations. Section 203(c)(2) of the
CAA requires the Board to promulgate regu-
lations that are the same as the substantive
regulations promulgated by the Secretary.
But, as explained in the NPR, the interpre-
tive bulletins set forth in Subpart B of Part
541 and elsewhere in the Secretary of Labor's
regulations are not substantive regulations
within the meaning of the law. Moreover,
with respect to the concern expressed by
some commenters that congressional em-
ploying offices would be at a distinct dis-
advantage if the Board does not adopt the
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Secretary's interpretative bulletins, the
Board again notes, as it did in the NPR, that
the Board need not adopt the Secretary's in-
terpretive bulletins in order for them to be
available as guidance for employing offices.
While the Board is not adopting these inter-
pretive bulletins, the Board reiterates that,
like the myriad judicial decisions under the
FLSA that are available as guidance for em-
ploying offices, the Secretary’s interpretive
bulletins remain available as part of the cor-
pus of interpretive materials to which em-
ploying offices may look in structuring their
FLSA-related compliance activities. Indeed,
as the Board also noted in the NPR, since the
CAA may properly be interpreted as incor-
porating the defenses and exemptions set
forth in the Portal-to-Portal Act, an employ-
ing office that relies in good faith on an ap-
plicable interpretive bulletin of the Sec-
retary may in fact have a statutory defense
to an enforcement action brought by a cov-
ered employee. In short, contrary to the sug-
gestion of these commenters, the Board need
not adopt the Secretary’'s interpretive bul-
letins in order to give employing offices the
benefit of them.

One commenter went so far as to suggest
that, by not adopting the Secretary’s inter-
pretive bulletins, the Board has somehow
signaled its intent to engage in a wholesale
reinterpretation of the FLSA and its imple-
menting regulations. No such signal was
sent; no such signal was intended. Since the
CAA does not require adoption of these in-
terpretive bulletins, and since they are inde-
pendently available to employing offices, the
Board merely determined that it need not
adopt the Secretary's interpretative bul-
letins as its own. Moreover, like the Admin-
istrator and the courts, the Board intends to
depart from the Interpretive bulletins only
where their persuasive force is lacking or the
law otherwise requires (just as courts or the
Administrator would do). See Skidmore v.
Swift & Co., 323 U.S. 134, 137-38 (1944); Reich v.
Interstate Brands Corp., 57 F.3d 574, 577 (Tth
Cir. 1995) (“[W]e give the Secretary’s bul-
letins the respect their reasoning earns
them.”); Dalkeim v. KDFW-TV, 918 F.2d 1220,
1228 (5th Cir. 1990) (‘‘the persuasive authority
of a given interpretation obtains only so
long as all those factors which give it power
to persuade’ persist.’") (quoting Skidmore).

As an alternative to modifying the regula-
tions and adopting the interpretive bulletins
of the Secretary, several commenters also
suggested that the Board clarify regulatory
ambiguities by issuing interpretive bulletins
and advisory opinions of its own and thereby
confer a Portal-to-Portal Act defense on em-
ploying offices that rely upon any such bul-
letins or advisory opinions of the Board. In-
deed, at least one commenter suggested that
the Board should provide advisory opinions
and other counsel to employing offices that
pose questions to it concerning, for example,
the propriety of proposed model personnel
practices, the exempt status of employees
with specified job descriptions, the legality
of proposed handbooks, and the qualification
of certain House and Senate programs (such
as the Federal Thrift Savings Plan) for de-
fenses or exemptions recognized in the FLSA
and the Secretary’'s regulations. The Board
has considered these suggestions and, al-
though empathizing with the concerns moti-
vating these requests, finds these sugges-
tions raise intractable legal and practical
problems.

To begin with, the Board upon further
study has determined that, contrary to the
suggestion of the commenters, the Board
cannot confer a Portal-to-Portal Act defense
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on employing offices for any reliance on pro-
nouncements of the Board (as opposed to the
Secretary). By its own terms, in the context
of the FLSA, the Portal-to-Portal Act ap-
plies only to written administrative actions
of the Wage and Hour Administrator of the
Department of Labor. See 29 U.S.C. §259. The
Portal-to-Portal Act does not mention the
Board; and the Board's authority to amend
the Secretary’s regulations for “good cause”
plainly does not extend to amending statutes
such as the Portal-to-Portal Act. Thus, as
the federal court of appeals which has juris-
diction over such matters under the CAA has
held in an almost identical context, the Por-
tal-to-Portal Act would not confer a defense
upon employing offices that might rely upon
a pronouncement of the Board. See Berg v.
Newman, 982 F.2d 500, 503-504 (Fed Cir. 1992)
(“To apply the statute to a regulation issued
by OPM, an agency not referred to in section
259, would extend the section 259 exception
beyond its scope’; ‘‘OPM's absence from sec-
tion 259 prevents the Government from both
adopting and shielding itself from liability
for faulty regulations.”) The final regula-
tions so state.

Second, contrary to the assumption of
these commenters, the Board has neither the
legal basis nor the practical ability to issue
the kind of interpretive bulletins or advisory
opinions being requested. While the Adminis-
trator of the Wage and Hour Division enter-
tains questions posed by employers about en-
forcement-related issues, the Administra-
tor's willingness and ability to respond to
such questions derives from and is con-
strained by her investigatory and enforcement
responsibilities under the FLSA. As the Su-
preme Court stated over 50 years ago in
Skidmore v. Swift & Co., 323 U.S. 134, 137-38
(1944) (citations omitted): “‘Congress did not
utilize the services of an administrative
agency to find facts and to determine in the
first instance whether particular cases fall
within or without the Act. Instead, it put
these responsibilities on the courts. But it
did create the office of Administrator, im-
pose upon him a variety of duties, endow him
with powers to inform himself of conditions
in industries and employments subject to the
Act, and put on him the duties of bringing
injunction actions to restrain wviolations.
Pursuit of his duties has accumulated a con-
siderable experience in the problems of
ascertaining working time in employments
involving periods of inactivity and a knowl-
edge of the customs prevailing in reference
to their solution. From these he is obliged to
reach conclusions as to conduct without the
law, so that he should seek injunctions to
stop it, and that within the law, so that he
has no call to interfere. He has set forth his
views of the application of the Act under dif-
ferent circumstances in an interpretative
bulletin and in informal rulings. They pro-
vide a practical guide to employers and em-
ployees as to how the office representing the
public interest in its enforcement will seek
to apply it.”

In contrast, the Board has no investigative
power by which it can inform itself of condi-
tions, circumstances and customs of employ-
ment in the legislative branch; its resources
for finding and considering such information
are smaller by orders of substantial mag-
nitude; and, most importantly, the Board
has no cause to advise employees and em-
ploying offices concerning how it will seek
to enforce the statute, since it has no en-
forcement powers under the CAA.

Indeed, on reflection, it seems unwise, if
not legally improper, for the Board to set
forth its views on interpretive ambiguities in
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the regulations outside of the adjudicatory
context of individual cases. As noted above,
the Board’s rulemaking authority is quite
restricted. Moreover, the Board has no en-
forcement authority and, in contrast to the
FLSA scheme (where the Administrator has
no adjudicatory authority to find facts and
to determine in the first instance whether
particular cases fall within or without the
statute), the CAA contemplates that the
Board will adjudicate cases brought by cov-
ered employees and that, in such adjudica-
tions, the Board must be of independent and
open mind, bound to and limited by a factual
record developed through an adversarial
process governed by rules of law, and subject
to judicial review of its decisions. See 2
U.8.C. §§1405-1407 (procedure for complaint,
hearing, board review and judicial review; re-
quiring hearings to be conducted in accord-
ance with 5 U.S.C. §§554-557); 29 U.8.C. §§554-
557. These legal safeguards and the institu-
tional objectives they seek to promote—i.e.,
the accuracy of the Board's adjudicative de-
cisions and the integrity of the Board’s proc-
esses—would be undermined if the Board
were to attempt to prejudge ambiguous or
disputed interpretive matters in advisory
opinions that were developed in non-adver-
sarial, non-public proceedings. The Board
thus cannot acquiesce in requests for such
advisory opinions.

Some commenters suggested that the
Board could properly issue such interpretive
bulletins and advisory opinions under the ru-
bric of the “‘education” and “information™
programs allowed and, indeed, mandated by
section 301(h) of the CAA. Of course, the Of-
fice's education and information programs
are not the subject of this notice and com-
ment and thus a discussion of “‘education”
and “information” programs is not nec-
essary to this rulemaking effort. But, upon
due consideration of matter, it appears that
this suggestion is based upon a fundamental
misunderstanding of the institutional powers
and responsibilities conferred upon and with-
held from the Board and the Office by Con-
gress in the CAA. Thus, it is both fair and
prudent to address the issue at this point.

At the outset, the Board notes that Sec-
tion 301(h)'s reference to ‘‘education™ and
“information’ programs is not the broad
mandate that these comments suggest. In
contrast to other statutory schemes, section
301(h) does not authorize, much less compel,
the development by the Board or the Office
of “training” or “technical assistance" pro-
grams such as those that are included in the
Americans with Disabilities Act, Title VII of
the Civil Rights Act of 1964, the Occupa-
tional Safety and Health Act of 1970, the Em-
ployee Polygraph Protection Act of 1988, and
the Age Discrimination in Employment Act
of 1967. Nor does the CAA authorize, much
less compel, the issnance of interpretive bul-
letins, advisory opinions or enforcement
guidelines, as agencies with investigative
and prosecutorial powers (and matching re-
sources) are sometimes allowed (although al-
most never compelled) to issue. Rather, sec-
tion 301(h) directs the Office to carry out “‘a
program of education for members of Con-
gress and other employing authorities of the
legislative branch of the Federal Govern-
ment respecting the laws made applicable to
them"'; and “‘a program to inform individuals
of their rights under laws applicable to the
legislative branch of the Federal Govern-
ment.” 2 U.S.C. §1381(h). Such admonitions
are, however, contained in almost all federal
employment laws; and those experienced in
the field understand them to concern only
programs that ensure general “‘awareness’ of
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rights and responsibilities under the perti-
nent law.

Section 301(h) must be read in the context
of the powers granted to and withheld from
the Board in the statutory scheme created
by the CAA. The CAA authorizes the Board
to engage in rulemaking, but requires the
Board to follow specified procedures in doing
so and, at least in the context of the FLSA,
requires the Board to have ‘“‘good cause" for
departing from the Secretary of Labor's sub-
stantive regulations. Moreover, the CAA au-
thorizes the Board to engage in adjudication,
but only after a complaint is filed with the
Office, a record is properly developed
through an adversarial process governed by
rules of law, and judicial review is assured.
And the CAA rather pointedly declines to
confer upon the Board the investigatory and
prosecutorial authority that is necessary for
sound decisionmaking and interpretation
outside of the regulatory and adjudicatory
contexts. Given this statutory scheme, sec-
tion 301(h)’s ‘“‘education and information"
mandate cannot reasonably be construed to
require (or even allow) the Board to engage
in the kind of advisory counseling requested
here—i.e., authoritative opinions developed
in nonpublic, nonadversarial proceedings.

Indeed, Congress appears effectively to
have considered this issue in the CAA and to
have rejected the kind of relationship be-
tween the Board and employing offices that
is contemplated by this request. The legisla-
tive history reflects a recognition that “the
office must, in appearance and reality, be
independent in order to gain and keep the
confidence of the employees and employers
who will utilize the dispute resolution proc-
ess created by this act.” 141 Cong. Rec. at
S5627. The legislative history further reflects
a recognition that “‘laws cannot be enforced
in a fair and uniform manner—and employ-
ees and the public cannot be convinced that
the laws are being enforced in a fair and uni-
form manner—unless Congress establishes a
single enforcement mechanism that is inde-
pendent of each House of Congress.” 141
Cong. Rec. at S444. The statute thus declares
that the Office of Compliance i1s an “‘inde-
pendent office” in the legislative branch;
that the Office is governed by a Board of Di-
rectors whose members were appointed on a
bi-partisan basis for non-partisan reasons,
who may be removed in only quite limited
circumstances, and whose incomes are large-
ly derived from work in the private sector;
and that the Board must follow formal pub-
lic comment and adjudicatory procedures in
making any decisions with legal effect. 2
U.S.C. §§1381(a), (b), (e), (f), (g), 1384, 1405-6.
The call for issuing advisory opinions in the
“education” and “information” process—
opinions that would be issued in non-public,
non-adversarial proceedings without regard
to the statutorily-required public comment
and adjudicatory procedures—is in intoler-
able tension with the institutional independ-
ence, inclusiveness and procedural regularity
contemplated for the Board by the CAA.

In all events, the Board would in the exer-
cise of its considered judgment decline to
provide authoritative opinions to employing
offices as part of its ‘‘education and ‘“infor-
mation” programs. Without investigatorial
and prosecutorial authority (and matching
resources), the Board has insufficient infor-
mation and thus is practicably unable to
provide such authoritative opinions. With se-
verely restricted rulemaking authority, the
Board cannot properly provide regulatory
clarifications for employing offices when
those clarifications have not been provided
by the Secretary to private sector and state
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and local government employers. And, with
its adjudicatory powers, the Board should
not resolve disputed interpretive matters in
the absence of a specific factual controversy,
a record developed through an adversarial
process governed by rules of law, and an op-
portunity for judicial review. To do other-
wise would simply impair the independence,
impartiality, and Iirreproachability of the
Board's actions. In short, for much the same
reasons that federal courts do not issue advi-
sory opinions or er parte decisions, neither
should the Board. See United States v.
Freuhauf, 365 U.S. 146, 157 (1961) (Frankfurter,
J.) (discussing vices of advisory opinions).

To be sure, “education’ and *‘information™
programs are of central importance to the
CAA scheme. Such programs are needed, in
part, to help employing offices in their ef-
forts to understand and satisfy their compli-
ance obligations under the CAA. And the
Board reiterates its Intention, stated in the
NFR, that the Office sponsor, and participate
in, seminars on the obligations of employing
offices, distribute a comprehensive manual
to address frequently arising questions under
the CAA (including questions relating to
FLSA exemptions), and be available gen-
erally to discuss compliance-related issues
when called upon by employing offices. But
the Board itself will not and should not in
this education and information process issue
authoritative opinions about such matters as
the exemption status of employees with
specified job duties, the propriety of particu-
lar model handbooks and policies developed
by employing offices, and the qualification
of certain House and Senate programs (such
as the Federal Thrift Savings Plan) for par-
ticular defenses and exemptions that are
available under the regulations. Characteriz-
ing such interpretive activity as “edu-
cational” or “informational’ does not in any
way address, much less satisfactorily re-
solve, the serious legal and institutional con-
cerns that make it unwise, if not improper,
for the Board to engage in such interpretive
activities outside of the adjudicative proc-
esses established by the CAA.

The Board recognizes that, by declining to
provide such authoritative advisory opin-
ions, the Board is forcing employing offices
to rely to a greater extent upon their own
counsel and human resources officials and in
a sense is frustrating the efforts of employ-
ing offices to obtain desirable safe-harbors.
The FLSA as currently applied to private
employers contalns few such safe-harbors,
particularly in the area of exemptions. But
many knowledgeable labor lawyers and
human resources officials are available to
provide employing offices with the kind of
learned counsel and human resources advice
that the employing offices are seeking from
the Board; indeed, the House and Senate
have centralized administrations and com-
mittees that can provide this legal support
to employing offices. And employing offices
have the benefit of the same legal safe-har-
bors that the Secretary of Labor has made
available to private sector and State and
local government employers. Under the CAA,
they are legally entitled to no more,

Even more importantly, however, the
Board finds that the long-term institutional
harm to the CAA scheme that would result
from the Board's providing such advisory
opinions in non-public, non-adversarial pro-
ceedings far outweighs whatever short-term
legal or political benefits might result for
employing offices. As noted above, provision
by the Board of such opinions could impair
confidence in the independence, impartiality
and irreproachability of the Board's deci-
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sionmaking processes. Such a lack of con-
fidence could unfortunately induce employ-
ees to take their cases to court rather than
bring them to the Board's less costly, con-
fidential and expedited alternative dispute
resolution process. Even more seriously,
such a lack of confidence could cause the
public and other interested persons to ques-
tion the Board's commitment, and thus the
sincerity of the CAA's promise, generally to
provide covered employees the same bene-
fits, and to subject the legislative branch to
the same legal burdens, as exist with regard
to private sector and State and local govern-
ment employers that are subject to the
FLSA. We are confident that, like the bi-par-
tisan Congressional leadership who ap-
pointed us and who placed their trust in our
experience and judgment concerning how
best to implement this statute, those in Con-
gress who voted for the CAA or who would
support it today would want us to prefer the
long term viability, integrity, and efficacy of
this noble statutory enterprise over the
short-term demands of employing offices.
B. Specific comments and Board action

1. §§541.1,.2,.3—""White collar'’ eremptions—
Use of job descriptions to determine ex-
empt status

The Board received several comments urg-

ing the Board, on the basis of generic job de-
scriptions, to give advice to employing of-
fices on whether covered employees are ex-
empt as bona fide executive, administrative,
or professional employees under FLSA
§13(a)(1) as applied by the CAA. As noted
above, it would not be appropriate to at-
tempt to give such advice in the context of
this rulemaking. The Board would note, as a
further point, that submission of such de-
scriptions which may describe functions of
congressional employees would not, in any
event, provide the detall necessary to deter-
mine the exempt or nonexempt status of the
job. Job descriptions that utilize language or
phraseology derived from the regulations
today adopted by the Board do not provide
the specificity of conclusions regarding ex-
empt or nonexempt status. The Secretary’s
regulations, as adopted by the Board, speak
for themselves. It would serve no purpose,
and provide no guidance, simply to repeat
the statutory standards for exemption in a
job description without reference to the par-
ticular functions of a particular employee.
The Fair Labor Standards Act is clear that
actual function, and not description or job

title, govern the exempt status of an
employee. See, e.g., 29 C.F.R. §511.201
(3)(0)(1),(2).

2. §541.5d—Special rule for “white collar" em-

ployees of a public agency

Under §13(a)(1) of the FLSA, which is in-
corporated by reference under §225(f)(1) of
the CAA, a salaried employee who is a bona
fide executive, administrative, or profes-
sional employee need not be paid overtime
compensation for hours worked in excess of
the statutory maximum. Sections 541.1, 541.2,
and 541.3, 29 C.F.R., of the Secretary of La-
bor’s regulations respectively define the cri-
teria for each of these “white collar” exemp-
tions. Since they are substantive regula-
tions, the Board in its NPR proposed to
adopt them.

Among the regulations not proposed for
adoption was §541.5d. This regulation pro-
vides that an employee shall not lose his or
her ‘‘white collar’” exemption where a “‘pub-
lic agency” employer reduces an exempt em-
ployee’s pay or places the employee on un-
paid leave in certain circumstances for par-
tial-day absences. As explained in the Fed-
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eral Register Notice announcing its adop-
tion, the Secretary of Labor issued §541.5d in
response to concerns that the application of
the FLSA to State and local governments
would undermine well-settled ‘“policies of
public accountability” that require public
employees (including those who would other-
wise be exempt) to incur a reduction in pay
if they absent themselves from work under
certain circumstances. 57 Fed. Reg. 37677
(Aug. 19, 1992).

The Board originally did not propose adop-
tion of this regulation. However, one com-
menter pointed out that, by its terms,
§541.5d covers a ‘‘public agency,” which is a
statutory term defined in §3(x) of the FLSA
to include ‘“‘the government of the United
States.”” As a definitional provision, §3(x) is
incorporated into the CAA by wvirtue of
§225(f)(1), and Congress is undeniably a
branch of the “‘government of the United
States.”

The Board finds merit in the commenter's
argument. Moreover, the adoption of this
regulation is well in keeping with the
Board’s mandate to promulgate rules that
are ‘‘the same as substantive regulations
promulgated by the Department of Labor to
implement” those FLSA statutory provi-
sions made applicable by the CAA. Accord-
ingly, §541.5d will be adopted with a minor
change that substitutes for the citation to
§541.118 (an interpretative bulletin) the
phrase ‘“‘being paid on a salary basis,” which
is derived directly from the substantive reg-
ulations defining the “white collar” exemp-
tions (l.e., 29 C.F.R. §§541.1,.2,.3).

3. Partial Overtime Ezemption for Law En-

forcement Officers

The Board did not propose to adopt any
sections of 20 C.F.R. Part 553, which govern
the application of the FLSA to employees of
State and local governments. Subparts A and
B of that Part address a variety of issues, in-
cluding certain exclusions pertaining to
elected legislative offices, the use of compen-
satory time off, recordkeeping, and the em-
ployment of volunteers. Subpart C addresses
the special provisions which Congress en-
acted in §7(k) in connection with fire protec-
tion and law enforcement employees of pub-
lic agencies.

Section 7(k) of the FLSA also provides a
partial overtime exemption for fire protec-
tion and law enforcement employees of a
public agency. Based on tour-of-duty aver-
ages that were determined by the Secretary
of Labor in 1975, an employer need not pay
overtime if, in a work period of 28 consecu-
tive days, the employee receives a tour of
duty which in the aggregate does not exceed
212 hours for fire protection activity or does
not exceed 171 hours for law enforcement ac-
tivity. Thus, for law enforcement personnel,
work in excess of 171 hours during the 28-day
period triggers the requirement to pay over-
time compensation. For a work period of at
least 7 but less than 28 consecutive days,
overtime must be paid when the ratio of the
number of hours worked to the number of
days in the work period exceeds the 171-
hours-to-28-days ratio (rounded to the near-
est whole hour).

Although the regulations by their terms
apply only to “public agencies” of State and
local governments, one commenter observed
that the underlying statutory provisions are
not so limited but rather apply to any ‘‘pub-
lic agency,” which by definition includes the
Federal government (See §3(x) of the FLSA).
Accordingly, it was argued that the Board
should adopt those regulations implement-
ing the §7(k) partial overtime exemption in-
sofar as it would apply to the law enforce-
ment work of the Capitol Police.
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For the reasons noted above that support
adoption of §541.5d, the Board finds that the
pertinent sections of Subpart C of Part 553
should also be adopted. Section T(k) provides
a direct textual basis for applying the rel-
evant regulations. Thus, under the regula-
tions, the Capitol Police as an employing of-
fice of law enforcement personnel shall have
two options: It may pay such personnel over-
time compensation on the basis of a 40-hour
workweek. Alternatively, it may claim the
section 7(k) exemption by establishing a
valid work period that follows the criteria
set forth in the regulations.

The Board is aware that Congress has en-
acted special provisions governing overtime
compensation and compensatory time off for
Capitol Police officers. 40 U.S.C. §206b (for
police on the House's payroll) and §206¢c (for
police on the Senate’s payroll). However, the
regulations being adopted here do not pur-
port to modify those statutory provisions;
and whether 40 TU.S.C. §§206b-206c grant
rights and protections to law enforcement
employees that preclude the Capitol Police
from avalling itself of §7(k) of the FLSA is a
question that the Board does not address.
The regulations simply specify the rules for
overtime policies that conform to the FLSA.

4. §570.35a—Work experience programs for mi-

nors

The CAA makes applicable to the legisla-
tive branch FLSA §12(c), which prohibits the
use of oppressive child labor, and FLSA §3(1),
which defines “oppressive child labor.” In its
NPR, the Board proposed adopting as part of
the CAA rules applicable to the Senate cer-
tain substantive regulations of Part 570, 29
C.F.R., implementing these statutory provi-
sions. This proposal was based on the Board's
understanding that the Senate has a practice
of appointing pages under 18 years of age.

One commenter confirmed this understand-
ing by reporting that the Senate Page Pro-
gram does employ minors under the age of
16. Thus, under the proposed regulations,
there are limitations on the periods and the
conditions under which such minors can
work. Without disputing the applicability of
this regulation, the commenter sought to
mitigate its impact by urging the adoption
of an additional regulation found in 28 C.F.R.
Part 570, Subpart C, namely the rule that
varies some of the provisions of Subpart C in
the context of school-supervised and school-
administered work-experience or career ex-
ploration programs that have been individ-
ually approved by the Wage and Hour Ad-
ministrator. 29 C.F.R. §570.35a.

After carefully reviewing the provisions of
§570.35a, the Board finds that it would not be
appropriate to adopt this regulation. There
is no available “State Educational Agency"
in the context of the CAA; State law is not
properly applicable here; and the Board is
obviously not competent to set educational
standards. In short, there are legal and prac-
tical reasons why this regulation is unwork-
able in the context of Federal legislative
branch employment, and the Board thus has
“good cause'’ not to adopt it.

5. Board determination on regulations ‘‘re-

quired’ to be issued in connection with
§411 default provision

Section 411 of the CAA provides in perti-
nent part that “‘if the Board has not issued a
regulation on & matter for which [the CAA]
requires a regulation to be issued the hear-
ing officer, Board, or court, as the case may
be, shall apply, to the extent necessary and
appropriate, the most relevant substantive
executive agency regulation promulgated to
implement the statutory provision at issue.”
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By its own terms, this provision comes into
play only where it is determined that the
Board has not issued a regulation that is re-
quired by the CAA. Thus, before a Depart-
ment of Labor regulation can be invoked, an
adjudicator must make a threshold deter-
mination that the regulation concerns a
matter as to which the Board was obligated
under the CAA to issue a regulation.

As noted in the NFR, it was apparent in re-
viewing Chapter V of 29 C.F.R., which con-
tains all the regulations of the Secretary of
Labor issued to implement the FLSA gen-
erally, many of those regulations were not
legally “‘required" to be issued as CAA regu-
lations because the underlying FLSA provi-
sions were not made applicable under the
CAA. And there are other regulations that
the Board has “‘good cause” not to issue be-
cause, for example, they have no applicabil-
ity to legislative branch employment.

None of the comments to the NPR quar-
relled with the Board's conclusion not to
adopt those regulations that have little prac-
tical application. Therefore, the Board is not
issuing regulations predicated upon the fol-
lowing Parts of 29 C.F.R.. Parts 519-528,
which authorize subminimum wages for full-
time students, student-learners, apprentices,
learners, messengers, workers with disabil-
ities, and student workers; Part 58, which
authorizes in the collective bargaining con-
text the establishment of basic wage rates
for overtime compensation purposes; and
Part 551, which implements an overtime ex-
emption for local delivery drivers and help-
ers.

The comments did identify several individ-
nal regulations as to which there is not good
cause to not adopt. As explained elsewhere,
those regulations are being included in the
final rules. However, in the main, the com-
ments did not dispute the inapplicability of
those Parts of 29 C.F.R. deemed legally irrel-
evant.

Accordingly, in keeping with its an-
nounced intent in the NPR, the Board is in-
cluding in its final rules a declaration to the
effect that the Board has issued those regu-
lations that, as both a legal and practical
matter, it is “‘required” to promulgate to im-
plement the statutory provisions of the
FLSA that are made applicable to the legis-
lative branch by the CAA.

The Board has carefully reviewed the en-
tire corpus of the Secretary's regulations,
has sought comment on its proposal concern-
ing the regulations that it should (and
should not adopt), and has considered those
comments in formulating its final rules. The
Board has acted based on this review and
consideration and in order to prevent waste-
ful litigation about whether the omission of
a regulation from the Secretary in the
Board's regulations was intended or not.

6. Recordkeeping and notice posting

One comment essentially requested that
the Board revisit an issue which it resolved
after receiving comments to its Advanced
Notice of Proposed Rulemaking (ANPR) pub-
lished on October 11, 1995. The ANPR had so-
licited public comments on certain questions
to assist the Board in drafting proposed
FLSA regulations, including the question of
whether the FLSA provisions regarding rec-
ordkeeping and the notice posting were made
applicable by the CAA. As explained in the
NPR, after evaluating the comments and
carefully reviewing the CAA, the Board con-
cluded that ‘‘the CAA explicitly did not in-
corporate the notice posting and record-
keeping requirements of Section 11, 29 U.S.C.
§211 of the FLSA."” The most recent com-
ment offered no further statutory evidence
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to support a change in the Board’s original
conclusion.

7. Technical and nomenclature changes

A commenter suggested a number of tech-
nical and nomenclature changes to the pro-
posed regulations to make them more pre-
cise in their application to the legislative
branch. The Board has incorporated many of
the suggested changes. However, by making
these changes, the Board does not intend a
substantive difference in meaning of these
sections of the Board's regulations and those
of the Secretary from which the Board's reg-
ulations are derived.

111, Adoption of proposed rules as final regula-
tions under section 304(b)(3) and as interim
regulations
Having considered the public comments to

the proposed rules, the Board pursuant to

section 304(b) (3) and (4) of the CAA is adopt-
ing these final regulations and transmitting
them to the House and the Senate with rec-
ommendations as to the method of approval
by each body under section 304(c). However,
the rapidly approaching effective date of the

CAA's implementation necessitates that the

Board take further action with respect to

these regulations. For the reasons explained

below, the Board is also today adopting and
issuing these rules as interim regulations
that will be effective as of January 23, 1996 or
the time upon which appropriate resolutions
of approval of these interim regulations are
passed by the House and/or the Senate,
whichever is later. These interim regulations
will remain in effect until the earlier of

April 15, 1996 or the dates upon which the

House and Senate complete their respective

consideration of the final regulations that

the Board is herein adopting.

The Board finds that it is necessary and
appropriate to adopt such interim regula-
tions and that there is ‘“‘good cause” for
making them effective as of the later of Jan-
uary 23, 1996, or the time upon which appro-
priate resolutions of approval of them are
passed by the House and the Senate. In the
absence of the issuance of such interim regu-
lations, covered employees, employing of-
fices, and the Office of Compliance staff
itself would be forced to operate in regu-
latory uncertainty. While section 411 of the
CAA provides that, “if the Board has not
issued a regulation on a matter for which
this Act requires a regulation to be issued,
the hearing officer, Board, or court, as the
case may be, shall apply, to the extent nec-
essary and appropriate, the most relevant
substantive executive agency regulation pro-
mulgated to implement the statutory provi-
sion at issue in the proceeding,” covered em-
ployees, employing offices and the Office of
Compliance staff might not know what regu-
lation, if any, would be found applicable in
particular circumstances absent the proce-
dures suggested here. The resulting confu-
sion and uncertainty on the part of covered
employees and employing offices would be
contrary to the purposes and objectives of
the CAA, as well as to the interests of those
whom it protects and regulates. Moreover,
since the House and the Senate will likely
act on the Board’s final regulations within a
short period of time, covered employees and
employing offices would have to devote con-
siderable attention and resources to learn-
ing, understanding, and complying with a
whole set of default regulations that would
then have no future application. These in-
terim regulations prevent such a waste of re-
sources.

The Board's authority to issue such in-
terim regulations derives from sections 411
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and 304 of the CAA. Section 411 gives the
Board authority to determine whether, in
the absence of the issuance of a final regula-
tion by the Board, it is necessary and appro-
priate to apply the substantive regulations
of the executive branch in implementing the
provisions of the CAA. Section 304(a) of the
CAA in turn authorizes the Board to issue
substantive regulations to implement the
Act, Moreover, section 304(b) of the CAA in-
structs that the Board shall adopt sub-
stantive regulations ‘‘in accordance with the
principles and procedures set forth in section
553 of title 5, United States Code,” which
have in turn traditionally been construed by
courts to allow an agency to issue ‘“‘Interim"
rules where the failure to have rules in place
in a timely manner would frustrate the effec-
tive operation of a federal statute. See, e.g.,
Philadelphia Citizens in Action v. Schweiker,
669 F.2d 877 (3d Cir. 1982). As noted above, in
the absence of the Board's adoption and
issnance of these interim rules, such a frus-
tration of the effective operation of the CAA
would occur here.

In so interpreting its authority, the Board
recognizes that in section 304 of the CAA,
Congress specified certain procedures that
the Board must follow in issuing substantive
regulations. In section 304(b), Congress said
that, except as specified in section 304(e), the
Board must follow certain notice and com-
ment and other procedures. The interim reg-
ulations in fact have been subject to such no-
tice and comment and such other procedures
of section 304(b).

In issuing these interim regulations, the
Board also recognizes that section 304(c)
specifies certain procedures that the House
and the Senate are to follow in approving the
Board's regulations. The Board is of the view
that the essence of section 304(c)’s require-
ments are satisfied by making the effective-
ness of these interim regulations conditional
on the passage of appropriate resolutions of
approval by the House and/or the Senate.
Moreover, section 304(c) appears to be de-
signed primarily for (and applicable to) final
regulations of the Board, which these in-
terim regulations are not. In short, section
304(c)'s procedures should not be understood
to prevent the issuance of interim regula-
tions that are necessary for the effective im-
plementation of the CAA.

Indeed, the promulgation of these interim
regulations clearly conforms to the spirit of
section 304(c) and, in fact promotes its prop-
er operation. As noted above, the interim
regulations shall become effective only upon
the passage of appropriate resolutions of ap-
proval, which is what section 304(c) comn-
templates. Moreover, these interim regula-
tions allow more considered deliberation by
the House and the Senate of the Board's final
regulations under section 304(c).

The House has in fact already signalled its
approval of such interim regulations both for
itself and for the instrumentalities. On De-
cember 19, 1995, the House adopted H. Res.
311 and H. Con. Res. 123, which approve “‘on
a provisional basis” regulations *‘issued by
the Office of Compliance before January 23,
1996." The Board believes these resolutions
are sufficient to make these interim regula-
tions effective for the House on January 23,
1996, though the House might want to pass
new resolutions of approval in response to
this pronouncement of the Board.

To the Board's knowledge, the Senate has
not yet acted on H. Con. Res. 123, nor has it
passed a counterpart to H. Res. 311 that
would cover employing offices and employees
of the Senate. As stated herein, it must do so
if these interim regulations are to apply to
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the Senate and the other employing offices
of the instrumentalities (and to prevent the
default rules of the executive branch from
applying as of January 23, 1996).

IV. Method of approval

The Board received no comments on the
method of approval for these regulations.
Therefore, the Board continues to rec-
ommend that (1) the version of the regula-
tions that shall apply to the Senate and em-
ployees of the Senate should be approved by
the Senate by resolution; (2) the version of
the regulations that shall apply to the House
of Representatives and employees of the
House of Representatives should be approved
by the House of Representatives by resolu-
tion; and (3) the version of the regulations
that shall apply to other covered employees
and employing offices should be approved by
the Congress by concurrent resolution.

With respect to the interim version of
these regulations, the Board recommends
that the Senate approve them by resolution
insofar as they apply to the Senate and em-
ployees of the Senate. In addition, the Board
recommends that the Senate approve them
by concurrent resolution insofar as they
apply to other covered employees and em-
ploying offices. It is noted that the House
has expressed its approval of the regulations
insofar as they apply to the House and its
employees through its passage of H. Res. 311
on December 19, 1995. The House also ex-
pressed its approval of the regulations inso-
far as they apply to other employing offices
through passage of H. Con. Res. 123 on the
same date; this concurrent resolution is
pending before the Senate.

ADOPTED REGULATIONS—AS INTERIM AND AS

FINAL REGULATIONS

Subtitle C—Regulations relating to the em-
ploying offices other than those of the Sen-
ate and the House of Representatives—C
series

Chapter III—Regulations Relating to the
Rights and Protections Under the Fair
Labor Standards Act of 1938

Part C501—General provisions

Sec.

C501.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

C501.101 Purpose and scope.

C501.102 Definitions.

C501.103 Coverage.

C501.104 Administrative authority.

C501.105 Effect of Interpretations of the
Labor Department.

C501.106 Application of the Portal-to-Portal
Act of 1947,

C501.107 Duration of interim regulations.

§C501.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance

The following table lists the parts of the

Secretary of Labor Regulations at Title 29 of

the Code of Federal Regulations under the

FLSA with the corresponding parts of the

Office of Compliance (OC) Regulations under

Section 203 of the CAA:

Secretary of Labor regu-
lations

Part 531 Wage payments

under the Fair Labor
Standards Act of 1938
Part 541 Defining and de-
limiting the terms ‘‘bona
fide executive,” “admin-
istrative,” and ‘‘profes-
sional” employees

OC regulations

Part C531

Part C541
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Secretary of Labor regu- OC regulations
lations
Part 547 Requirements of a
“‘Bona fide thrift or sav-
ings T T Ty MO O Part C547
Part 5563 Application of the
FLSA to employees of
public agencies .........euenee Part C553
Part 570 Child labor .......... Part C570

Subpart A—Matters of general applicability
§C501.101 Purpose and scope

(a) Section 203 of the Congressional Ac-
countability Act (CAA) provides that the
rights and protections of subsections (a)(1)
and (d) of section 6, section 7, and section
12(c) of the Fair Labor Standards Act of 1938
(FLSA) (29 U.S.C. §§206(a)(1) & (d), 207, 212(c))
shall apply to covered employees of the leg-
islative branch of the Federal government.
Section 301 of the CAA creates the Office of
Compliance as an independent office in the
legislative branch for enforcing the rights
and protections of the FLSA, as applled by
the CAA.

(b) The FLSA as applied by the CAA pro-
vides for minimum standards for both wages
and overtime entitlements, and delineates
administrative procedures by which covered
worktime must be compensated. Included
also in the FLSA are provisions related to
child labor, equal pay, and portal-to-portal
activities. In addition, the FLSA exempts
specified employees or groups of employees
from the application of certain of its provi-
slons.

(c) This chapter contains the substantive
regulations with respect to the FLSA that
the Board of Directors of the Office of Com-
pliance has adopted pursuant to Sections
203(c) and 304 of the CAA, which requires
that the Board promulgate regulations that
are ‘‘the same as substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of §203 of the CAA] ex-
cept insofar as the Board may determine, for
good cause shown . . . that a modification of
such regulations would be more effective for
the implementation of the rights and protec-
tions under this section.”

(d) These regulations are issued by the
Board of Directors, Office of Compliance,
pursuant to sections 203(c) and 304 of the
CAA, which directs the Board to promulgate
regulations implementing section 203 that
are ‘‘the same ad substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection a [of section 203 of the CAA]
except insofar as the Board may determine,
for good cause shown . . . that a modification
of such regulations would be more effective
for the implementation of the rights and pro-
tections under this section.” The regulations
issued by the Board herein are on all matters
for which section 203 of the CAA requires a
regulations to be issued. Specifically, it is
the Board’s considered judgment, based on
the information available to it at the time of
the promulgation of these regulations, that,
with the exception of regulations adopted
and set forth herein, there are no other “‘sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsection (a) [of
section 203 of the CAAL"

(e) In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
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substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.

§C501.102 Definitions

For purposes of this chapter:

(a) CAA means the Congressional Account-
ability Act of 1995 (P.L. 104-1, 109 Stat. 3, 2
U.8.C. §§1301-1438).

(b) FLSA or Act means the Fair Labor
Standards Act of 1938, as amended (29 U.S.C.
§201 et seq.), as applied by section 203 of the
CAA to covered employees and employing of-
fices.

(c) Covered employee means any employee,
including an applicant for employment and a
former employee, of the (1) the Capitol Guide
Service; (2) the Capitol Police; (3) the Con-
gressional Budget Office; (4) the Office of the
Architect of the Capitol; (5) the Office of the
Attending Physician; (6) the Office of Com-
pliance; or (7) the Office of Technology As-
sessment, but shall not include an intern.

(d)1) Employee of the Office of the Architect
of the Capitol includes any employee of the
Architect of the Capitol, the Botanic Garden,
or the Senate Restaurants;

(2) Employee of the Capitol Police includes
any member or officer of the Capitol Police.

(e) Employing office and employer mean (1)
the Capitol Guide Service; (2) the Capitol Po-
lice; (3) the Congressional Budget Office; (4)
the Office of the Architect of the Capitol; (5)
the Office of the Attending Physician; (6) the
Office of Compliance; or (7) the Office of
Technology Assessment.

(f) Board means the Board of Directors of
the Office of Compliance.

(g) Office means the Office of Compliance.

(h) Intern is an individual who (a) is per-
forming services in an employing office as
part of a demonstrated educational plan, and
(b) is appointed on a temporary basis for a
period not to exceed 12 months; provided that
if an intern is appointed for a period shorter
than 12 months, the intern may be re-
appointed for additional periods as long as
the total length of the internship does not
exceed 12 months; provided further that the
defintion of intern does not include volun-
teers, fellows or pages.

§C501.103 Coverage

The coverage of Section 203 of the CAA ex-
tends to any covered employee of an employ-
ing office without regard to whether the cov-
ered employee is engaged in commerce or the
production of goods for interstate commerce
and without regard to size, number of em-
ployees, amount of business transacted, or
other measure.
$§C501.104 Administrative authority

(a) The Office of Compliance is authorized
to administer the provisions of Section 203 of
the Act with respect to any covered em-
ployee or covered employer.

(b) The Board is authorized to promulgate
substantive regulations in accordance with
the provisions of Sections 203(c) and 304 of
the CAA.

§C501.105 Effect of interpretations of the De-
partment of Labor

(a) In administering the FLSA, the Wage
and Hour Division of the Department of
Labor has issued not only substantive regu-
lations but also interpretative bulletins.
Substantive regulations represent an exer-
cise of statutorily-delegated lawmaking au-
thority from the legislative branch to an ad-
ministrative agency. Generally, they are
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proposed in accordance with the notice-and-
comment procedures of the Administrative
Procedure Act (APA), 5 U.S.C. §553. Once
promulgated, such regulations are consid-
ered to have the force and effect of law, un-
less set aside upon judicial review as arbi-
trary, capricious, an abuse of discretion, or
otherwise not in accordance with law. See
Batterton v. Francis, 432 U.S. 416, 425 n.9
(1977). See also 29 C.F.R. §790.17(b) (1994). Un-
like substantive regulations, interpretative
statements, including bulletins and other re-
leases of the Wage and Hour Division, are
not issued pursuant to the provisions of the
APA and may not have the force and effect
of law. Rather, they may only constitute of-
ficial interpretations of the Department of
Labor with respect to the meaning and appli-
cation of the minimum wage, maximum
hour, and overtime pay requirements of the
FLSA. See 29 C.F.R. §790.17(c) (citing Final
Report of the Attorney General’s Committee
on Administrative Procedure, Senate Docu-
ment No.8, T7th Cong., 1st Sess., at p. 27
(1941)). The purpose of such statements is to
make available in one place the interpreta-
tions of the FLSA which will guide the Sec-
retary of Labor and the Wage and Hour Ad-
ministrator in the performance of their du-
ties unless and until they are otherwise di-
rected by authoritative decisions of the
courts or conclude, upon reexamination of an
interpretation, that it is incorrect. The Su-
preme Court has observed: “[T]he rulings, in-
terpretations and opinions of the Adminis-
trator under this Act, while not controlling
upon the courts by reason of their authority,
do constitute a body of experience and in-
formed judgment to which courts and liti-
gants may properly resort for guidance. The
welght of such a judgment in a particular
case will depend upon the thoroughness evi-
dent in the consideration, the validity of its
reasoning, its consistency with earlier and
later pronouncements, and all those factors
which give it power to persuade, if lacking
power to control.” Skidmore v. Swist, 323 U.S.
134, 140 (1944).

(b) Section 203(c) of the CAA provides that
the substantive regulations implementing
Section 203 of the CAA shall be ‘““the same as
substantive regulations promulgated by the
Secretary of Labor' except where the Board
finds, for good cause shown, that a modifica-
tion would more effectively implement the
rights and protections established by the
FLSA. Thus, the CAA by its terms does not
mandate that the Board adopt the interpre-
tative statements of the Department of
Labor or its Wage and Hour Division. The
Board is thus not adopting such statements
as part of its substantive regulations.
§C501.106 Application of the Portal-to-Portal

Act of 1947

(a) Consistent with Section 225 of the CAA,
the Portal to Portal Act (PPA), 29 U.S.C.
§§216 and 251 et seg., is applicable in defining
and delimiting the rights and protections of
the FLSA that are prescribed by the CAA.
Section 10 of the PPA, 29 U.S.C. §289, pro-
vides in pertinent part: “[NJo employer shall
be subject to any liability or punishment for
or on account of the fallure of the employer
to pay minimum wages or overtime com-
pensation under the Fair Labor Standards
Act of 1938, as amended, . . . if he pleads and
proves that the act or omission complained
of was in good faith in conformity with and
reliance on any written administrative regu-
lation, order, ruling, approval or interpreta-
tion of [the Administrator of the Wage and
Hour Division of the Department of Labor]
. .. Or any administrative practice or en-
forcement policy of such agency with respect
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to the class of employers to which he be-
longed. Such a defense, if established shall
be a bar to the action or proceeding, not-
withstanding that after such act or omis-
sion, such administrative regulation, order,
ruling, approval, interpretation, practice or
enforcement policy is modified or rescinded
or is determined by judicial authority to be
invalid or of no legal effect.”

(b) In defending any action or proceeding
based on any act or omission arising out of
section 203 of the CAA, an employing office
may satisfy the standards set forth in sub-
section (a) by pleading and proving good
faith reliance upon any written administra-
tive regulation, order, ruling, approval or in-
terpretation, of the Administrator of the
Wage and Hour Division of the Department
of Labor: Provided, that such regulation,
order, ruling approval or interpretation had
not been superseded at the time of reliance
by any regulation, order, decision, or ruling
of the Board or the courts.

§C501.107 Duration of interim regulations

These interim regulations for the House,
the Senate and the employing offices of the
instrumentalities are effective on January
23, 1996 or on the dates upon which appro-
priate resolutions are passed, whichever is
later. The interim regulations shall expire
on April 15, 1996 or on the dates on which ap-
propriate resolutions concerning the Board's
final regulations are passed by the House and
the Senate, respectively, whichever is ear-
lier.

Part C531—Wage Payments Under the Fair

Labor Standards Act of 1938

Subpart A—Preliminary Matters

Sec.

C531.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

C531.1 Definitions.

C531.2 Purpose and scope.

Subpart B—Determinations of ‘‘reasonable
cost” and “‘fair value"; effects of collective
bargaining agreements

C531.3 General determinations of ‘“‘reason-
able cost’.

C531.6 Effects of collective bargaining agree-
ments.

A—Preliminary matters

§C531.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance

The following table lists the sections of the

Secretary of Labor Regulations at Title 29 of

the Code of Federal Regulations under the

FLSA with the corresponding sections of the

Office of Compliance (OC) Regulations under

Section 203 of the CAA:

Secretary of Labor regu- OC regulations
lations
531.1 Definitions ................ C531.1
531.2 Purpose and scope ..... C531.2
531.3 General determina-
tions of ‘‘reasonable
| e, W | C531.3
Effects of collective bar-
gaining agreements ........ C531.6

§C531.1 Definitions

(a) Administrator means the Administrator
of the Wage and Hour Division or his author-
ized representative. The Secretary of Labor
has delegated to the Administrator the func-
tions vested in him under section 3(m) of the
Act.

(b) Act means the Fair Labor Standards
Act of 1938, as amended.
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§C531.2 Purpose and scope

(a) Section 3(m) of the Act defines the term
‘wage’ to include the ‘reasonable cost', as de-
termined by the Secretary of Labor, to an
employer of furnishing any employee with
board, lodging, or other facilities, if such
board, lodging, or other facilities are cus-
tomarily furnished by the employer to his
employees. In addition, section 3(m) gives
the Secretary authority to determine the
‘fair value’ of such facilities on the basis of
average cost to the employer or to groups of
employers similarly situated, on average
value to groups of employees, or other appro-
priate measures of ‘fair value." Whenever so
determined and when applicable and perti-
nent, the ‘fair value' of the facilities in-
volved shall be includable as part of ‘wages’
instead of the actual measure of the costs of
those facilities. The section provides, how-
ever, that the cost of board, lodging, or other
facilities shall not be included as part of
‘wages’ If excluded therefrom by a bona fide
collective bargaining agreement. Section
3(m) also provides a method for determining
the wage of a tipped employee.

(b) This part 531 contains any determina-
tlons made as to the ‘reasonable cost' and
‘fair value’ of board, lodging, or other facili-
ties having general application.

Subpart B—Determinations of ‘‘reasonable
cost’” and ‘“‘fair value”; effects of collective
bargaining agreements

§C531.3 General determinations of ‘reasonable

cost’

(a) The term reasonable cost as used in sec-
tion 3(m) of the Act is hereby determined to
be not more than the actual cost to the em-
ployer of the board, lodging, or other facili-
ties customarily furnished by him to his em-
ployees.

(b) Reasonable cost does not include a prof-
it to the employer or to any affiliated per-
s0n.

(c) The reasonable cost to the employer of

the employee with board, lodging,
or other facilities (including housing) is the
cost of operation and maintenance including
adequate depreciation plus a reasonable al-
lowance (not more than 5% percent) for in-
terest on the depreciated amount of capital
invested by the employer: Provided, That if
the total so computed is more than the fair
rental value (or the fair price of the com-
modities or facilities offered for sale), the
fair rental value (or the fair price of the
commodities or facilities offered for sale)
shall be the reasonable cost. The cost of op-
eration and maintenance, the rate of depre-
clation, and the depreciated amount of cap-
ital invested by the employer shall be those
arrived at under good accounting practices.
As used in this paragraph, the term good ac-
counting practices does not include account-
ing practices which have been rejected by
the Internal Revenue Service for tax pur-
poses, and the term depreciation includes ob-
solescence.

(d)(1) The cost of furnishing ‘facilities’
found by the Administrator to be primarily
for the benefit or convenience of the em-
ployer will not be recognized as reasonable
and may not therefore be included in com-
puting wages.

(2) The following is a list of facilities found
by the Administrator to be primarily for the
benefit of convenience of the employer. The
list is intended to be illustrative rather than
exclusive: (1) Tools of the trade and other
materials and services incidental to carrying
on the employer's business; (ii) the cost of
any construction by and for the employer;
(iii) the cost of uniforms and of their laun-
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dering, where the nature of the business re-
quires the employee to wear a uniform.

§C531.6 Effects of collective bargaining agree-
ments

(a) The cost of board, lodging, or other fa-
cilities shall not be included as part of the
wage paid to any employee to the extent it
is excluded therefrom under the terms of a
bona fide collective bargaining agreement
applicable to the particular employee.

(b) A collective bargaining agreement shall
be deemed to be “bona fide” when pursuant
to the provisions of section 7(b)(1) or T(b)}2)
of the FLSA it is made with the certified
representative of the employees under the
provisions of the CAA.

Part C541—Defing and Delimiting the Terms
‘“Bona Fide Executive,” “Administrative,”
or “Professional’ Capacity (Including Any
Employee Employed in the Capacity of
Academic Administrative Personnel or
Teacher in Secondary School)

Subpart A—General regulations

Sec.

C541.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

C541.01 Application of the exemptions of sec-
tion 13(a)(1) of the FLSA.

C541.1 Executive.

C541.2 Administrative.

C541.3 Professional.

C541.5b Equal pay provisions of section 6(d)
of the FLSA as appllied by the CAA ex-
tend to executive, administrative, and
professional employees.

C541.5d Special provisions applicable to em-
ployees of public agencies.

Subpart A—General regulations

§C541.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance

The following table lists the sections of the

Secretary of Labor Regulations at Title 29 of

the Code of Federal Regulations under the

FLSA with the corresponding sections of the

Office of Compliance (OC) Regulations under

Section 203 of the CAA:

Secretary of Labor Regu- OC Regulations
lations

51.1 Executive ......ccccurenneen C541.1

541.2 Administrative . ChH41.2

541.3 Professional ............. Ch41.3
541.5b Equal pay provisions
of section 6(d) of the
FLSA apply to executive,
administrative, and pro-

fessional employees. ....... C541.5b
541.5d Special provisions
applicable to employees

of public agencies ........... C541.5d

§C541.01 Application of the eremptions of sec-
tion 13 (a)(1) of the FLSA

(a) Section 13(a)(1) of the FLSA, which pro-
vides certain exemptions for employees em-
ployed in a bona fide executive, administra-
tive, or professional capacity (including any
employee employed in the capacity of aca-
demic administrative personnel or teacher in
a secondary school), applies to covered em-
ployees by virtue of Section 225(f)(1) of the
CAA.

(b) The substantive regulations set forth in
this part are promulgated under the author-
ity of sections 203(c) and 304 of the CAA,
which require that such regulations be the
same as the substantive regulations promul-
gated by the Secretary of Labor except
where the Board determines for good cause
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shown that modifications would be more ef-
fective for the implementation of the rights
and protections under §203.

§C541.1 Executive

The term employee employed in a bona fide
erecutive * * * capacity in section 13(a) (1) of
the FLSA as applied by the CAA shall mean
any employee:

(a) Whose primary duty consists of the
management of an employing office in which
he is employed or of a customarily recog-
nized department of subdivision thereof; and

(b) Who customarily and regularly directs
the work of two or more other employees
therein; and

(¢c) Who has the authority to hire or fire
other employees or whose suggestions and
recommendations as to the hiring or firing
and as to the advancement and promotion or
any other change of status of other employ-
ees will be given particular weight; and

{(d) Who customarily and regularly exer-
cises discretionary powers; and

(e) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
devote as much as 40 percent, of his hours of
work in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (d) of this section: Pro-
vided, That this paragraph shall not apply in
the case of an employee who is in sole charge
of an independent establishment or a phys-
ically separated branch establishment; and

(f) Who is compensated for his services on
a salary basis at a rate of not less than §155
per week, exclusive of board, lodging or
other facilities: Provided, That an employee
who is compensated on a salary basis at a
rate of not less than $250 per week, exclusive
of board, lodging or other facilities, and
whose primary duty consists of the manage-
ment of the employing office in which the
employee is employed or of a customarily
recognized department or subdivision there-
of, and includes the customary and regular
direction of the work of two or more other
employees therein, shall be deemed to meet
all the requirements of this section
§C541.2 Administrative

The term employee employed in a bona fide
* * * agdministrative * * * capacity in section
13(a)(1) of the FLSA as applied by the CAA
shall mean any employee:

(a) Whose primary duty consists of either:

(1) The performance of office or nonmanual
work directly related to management poli-
cles or general operations of his employer or
his employer’s customers, or

(2) The performance of functions in the ad-
ministration of a school system, or edu-
cational establishment or institution, or of a
department or subdivision thereof, in work
directly related to the academic instruction
or training carried on therein; and

(b) Who customarily and regularly exer-
cises discretion and independent judgment;

and

(c)(1) Who regularly and directly assists
the head of an employing office, or an em-
ployee employed in a bona fide executive or
administrative capacity (as such terms are
defined in the regulations of this subpart), or

(2) Who performs under only general super-
vision work along specialized or technical
lines requiring special training, experience,
or knowledge, or

(3) Who executes under only general super-
vision special assignments and tasks; and

(d) Who does not devote more than 20 per-
cent, or, in the case of an employee of a re-
tail or service establishment who does not
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devote as much as 40 percent, of his hours
worked in the workweek to activities which
are not directly and closely related to the
performance of the work described in para-
graphs (a) through (c) of this section; and

(e)(1) Who is compensated for his services
on a salary or fee basis at a rate of not less
than $155 per week, exclusive of board, lodg-
ing or other facilities, or

(2) Who, in the case of academic adminis-
trative personnel, is compensated for serv-
ices as required by paragraph (e)(1) of this
section, or on a salary basis which is at least
equal to the entrance salary for teachers of
in the school system, educational establish-
ment or institution by which employed: Pro-
vided, That an employee who is compensated
on a salary or fee basis at a rate of not less
than $250 per week, exclusive of board, lodg-
ing or other facilities, and whose primary
duty consists of the performance of work de-
scribed in paragraph (a) of this section,
which includes work requiring the exercise
of discretion and independent judgment,
shall be deemed to meet all the requirements
of this section.

§C541.3 Professional

The term employee employed in a bona fide
* * * professional capacity in section 13(a)(1)
of the FLSA as applied by the CAA shall
mean any employee:

(a) Whose primary duty consists of the per-
formance of:

(1) Work requiring knowledge of an ad-
vance type in a field of science or learning
customarily acquired by a prolonged course
of specialized intellectual instruction and
study, as distinguished from a general aca-
demic education and from an apprenticeship,
and from training in the performance of rou-
tine mental, manual, or physical processes,
or

(2) Work that is original and creative in
character in a recognized fleld of artistic en-
deavor (as opposed to work which can be pro-
duced by a person endowed with general
manual or intellectual ability and training),
and the result of which depends primarily on
the invention, imagination, or talent of the
employee, or

(3) Teaching, tutoring, instructing, or lec-
turing in the activity of imparting knowl-
edge and who is employed and engaged in
this activity as a teacher in school system,
educational establishment or institution by
which employed, or

(4) Work that requires theoretical and
practical application of highly-specialized
knowledge in computer systems analysis,

programming, and software engineering, and
who is employed and engaged in these activi-
ties as a computer systems analyst, com-
puter programmer, software engineer, or
other similarly skilled worker in the com-
puter software fleld; and

(b) Whose work requires the consistent ex-
ercise of discretion and judgment in its per-
formance; and

(¢) Whose work is predominantly intellec-
tual and varied in character (as opposed to
routine mental, manual, mechanical, or
physical work) and is of such character that
the output produced or the result accom-
plished cannot be standardized in relation to
a given period of time; and

(d) Who does not devote more than 20 per-
cent of his hours worked in the workweek to
activities which are not an essential part of
and necessarily incident to the work de-
scribed in paragraphs (a) through (c¢) of this
section; and

(e) Who is compensated for services on a
salary or fee basls at a rate of not less than
$170 per week, exclusive of board, lodging or
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other facilities: Provided, That this para-
graph shall not apply in the case of an em-
ployee who is the holder of a valid license or
certificate permitting the practice of law or
medicine or any of their branches and who is
actually engaged in the practice thereof, nor
in the case of an employee who is the holder
of the requisite academic degree for the gen-
eral practice of medicine and is engaged in
an internship or resident program pursuant
to the practice of medicine or any of its
branches, nor in the case of an employee em-
ployed and engaged as a teacher as provided
in paragraph (a)3) of this section: Provided
further, That an employee who is com-
pensated on a salary or fee basis at a rate of
not less than $250 per week, exclusive of
board, lodging or other facilities, and whose
primary duty consists of the performance ei-
ther of work described in paragraph (a) (1),
(3), or (4) of this section, which includes
work requiring the consistent exercise of dis-
cretion and judgment, or of work requiring
invention, imagination, or talent in a recog-
nized field of artistic endeavor, shall be
deemed to meet all of the requirements of
this section: Provided further, That the salary
or fee requirements of this paragraph shall
not apply to an employee engaged in com-
puter-related work within the scope of para-
graph (a)(4) of this section and who is com-
pensated on an hourly basis at a rate in ex-
cess of 6 12 times the minimum wage pro-
vided by section 6 of the FLSA as applied by
the CAA.

§C541.5b Equal pay provisions of section 6(d)
of the FLSA as applied by the CAA extend
to erxecutive, administrative, and profes-
sional employees

The FLSA, as amended and as applied by
the CAA, includes within the protection of
the equal pay provisions those employees ex-
empt from the minimum wage and overtime
pay provisions as bona fide executive, admin-
istrative, and professional employees (in-
cluding any employee employed in the ca-
pacity of academic administrative personnel
or teacher in elementary or secondary
schools) under section 13(a)(1) of the FLSA.
Thus, for example, where an exempt adminis-
trative employee and another employee of
the employing office are performing substan-
tially “‘equal work,” the sex discrimination
prohibitions of section 6(d) are applicable
with respect to any wage differential be-
tween those two employees.

§C541.5d Special provisions applicable to em-
ployees of public agencies

(a) An employee of a public agency who
otherwise meets the requirement of being
paid on a salary basis shall not be disquali-
fied from exemption under Sec. C541.1, C541.2,
or C541.3 on the basis that such employee is
pald according to a pay system established
by statute, ordinance, or regulation, or by a
policy or practice established pursuant to
principles of public accountability, under
which the employee accrues personal leave
and sick leave and which requires the public
agency employee's pay to be reduced or such
employee to be placed on leave without pay
for absences for personal reasons or because
of illness or injury of less than one work-day
when accrued leave is not used by an em-
ployee because—(1) permission for its use has
not been sought or has been sought and de-
nied; (2) accrued leave has been exhausted; or
(3) the employee chooses to use leave with-
out pay.

(b) Deductions from the pay of an em-
ployee of a public agency for absences due to
a budget-required furlough shall not dis-
qualify the employee from being paid ‘on a
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salary basis’ except in the workweek in
which the furlough occurs and for which the
employee’s pay is accordingly reduced.
Part C547T—Requirements of a “Bona Fide
Thrift or Savings Plan

Sec.

C547.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance

C547.0 Scope and effect of part.

C547.1 Essential requirements of qualifica-
tions.

C547.2 Disqualifying provisions.

§C547.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance.

The following table lists the sections of the
Secretary of Labor Regulations under the
FLSA with the corresponding sections of the
Office of Compliance (OC) Regulations under
Section 203 of the CAA:

Secretary of Labor regu- OC regulations
lations

547.0 Scope and effect of
part C547.0

547.1 Essential require-
ments of qualifications .. C547.1

547.2 Disqualifying provi-
BIOIR v s sgausaivessnes C57.2

§ C547.0 Scope and effect of part

(a) The regulations in this part set forth
the requirements of a “bona fide thrift or
savings plan’ under section 7(e)(3)(b) of the
Fair Labor Standards Act of 1938, as amend-
ed (FLSA), as applied by the CAA. In deter-
mining the total remuneration for employ-
ment which section 7(e) of the FLSA requires
to be included in the regular rate at which
an employee is employed, it is not necessary
to include any sums paid to or on behalf of
such employee, in recognition of services
performed by him during a given period,
which are paid pursuant to a bona fide thrift
or savings plan meeting the requirements set
forth herein. In the formulation of these reg-
ulations due regard has been given to the
factors and standards set forth in section
T(e)(3)(b) of the Act.

(b) Where a thrift or savings plan is com-
bined in a single program (whether in one or
more documents) with a plan or trust for
providing old age, retirement, life, accident
or health insurance or similar benefits for
employees, contributions made by the em-
ployer pursuant to such thrift or savings
plan may be excluded from the regular rate
if the plan meets the requirements of the
regulation in this part and the contributions
made for the other purposes may be excluded
from the regular rate if they meet the tests
set forth in regulations.

§ C547.1 Essential requirements for qualifications

{a) A “‘bona fide thrift or savings plan" for
the purpose of section 7(e)(3)(b) of the FLSA
as applied by the CAA is required to meet all
the standards set forth in paragraphs (b)
through (f) of this section and must not con-
tain the disqualifying provisions set forth in
§547.2.

(b) The thrift or savings plan constitutes a
definite program or arrangement in writing,
adopted by the employer or by contract as a
result of collective bargaining and commu-
nicated or made available to the employees,
which is established and maintained, in good
faith, for the purpose of encouraging vol-
untary thrift or savings by employees by
providing an incentive to employees to accu-
mulate regularly and retain cash savings for
a reasonable period of time or to save
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through the regular purchase of public or

private securities.

(c) The plan specifically shall set forth the
category or categories of employees partici-
pating and the basis of their eligibility. Eli-
gibility may not be based on such factors as
hours of work, production, or efficiency of
the employees: Provided, however, That hours
of work may be used to determine eligibility
of part-time or casual employees.

(d) The amount any employee may save
under the plan shall be specified in the plan
or determined in accordance with a definite
formula specified in the plan, which formula
may be based on one or more factors such as
the straight-time earnings or total earnings,
base rate of pay, or length of service of the
employee.

(e) The employer's total contribution in
any year may not exceed 15 percent of the
participating employees’ total earnings dur-
ing that year. In addition, the employer's
total contribution in any year may not ex-
ceed the total amount saved or invested by
the participating employees during that
year.

(f) The employer's contributions shall be
apportioned among the individual employees
in accordance with a definite formula or
method of calculation specified in the plan,
which formula or method of calculation is
based on the amount saved or the length of
time the individual employee retains his sav-
ings or investment in the plan: Provided,
That no employee’s share determined in ac-
cordance with the plan may be diminished
because of any other remuneration received
by him.

§C547.2 Disgqualifying provisions
(a) No employee’s participation in the plan

shall be on other than a voluntary basis.

(b) No employee’s wages or salary shall be
dependent upon or influenced by the exist-
ence of such thrift or savings plan or the em-
ployer's contributions thereto.

(¢) The amounts any employee may save
under the plan, or the amounts paid by the
employer under the plan may not be based
upon the employee’s hours of work, produc-
tion or efficiency.

Part C553—Overtime Compensation: Partial
Exemption for Employees Engaged in Law
Enforcement and Fire Protection; Over-
time and Compensatory Time-Off for Em-
ployees Whose Work Schedule Directly De-
pends Upon the Schedule of the House

Introduction

Sec.

C553.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

C553.1 Definitions.

C553.2 Purpose and scope.

Subpart C—Partial exemption for employees

engaged in law enforcement and fire pro-

tection

C553.201 Statutory provisions: section 7(k).

(553.202 Limitations.

C553.211 Law enforcement activities.

C553.212 Twenty percent limitation on non-
exempt work.

(C553.213 Public agency employees engaged in
both fire protection and law enforcement
activities.

(C553.214 Trainees.

C553.215 Ambulance and rescue service em-
ployees.

C5583.216 Other exemptions.

C553.220 “Tour of duty”™ defined.

(C553.221 Compensable hours of work.

C553.222 Sleep time.

€553.223 Meal time.
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C553.224 “*Work period" defined.

C553.225 Early relief.

(C553.226 Training time.

C553.227 Outside employment.

C553.230 Maximum hours standards for work

periods of T to 28 days—section
(k).

C553.231 Compensatory time off.

C553.232 Overtime pay requirements.

C553.233 ““Regular rate” defined.

Subpart D—Compensatory time-off for over-
time earned by employees whose work
schedule directly depends upon the sched-
ule of the House

C553.301 Definition of ‘‘directly de-

nds.”
C553.302 Overtime compensation and com-
pensatory time off for an em-
ployee whose work schedule di-
rectly depends upon the sched-
ule of the House.

C553.303 Using compensatory time off.

C553.304 Payment of overtime compensation

for accrued compensatory time

off as of termination of service.

Introduction

§C553.00 Corresponding section table of the

FLSA regulations of the Labor Department

and the CAA regulations of the Office of
Compliance

The following table lists the sections of the

Secretary of Labor Regulations under the

FLSA with the corresponding sections of the

Office of Compliance (OC) Regulations under

Section 203 of the CAA:

Secretary of Labor regu-
lations

OC regulations

568.1 DefIItIONS .civvicisesasassnnisasssss C553.1
553.2 Purpose and SCOPE ...ccumvervsnns C553.2
553.201 Statutory provi-

slons: section T(k) ........... C553.201
553.202 Limitations ............ C553.202
553.211 Law  enforcement

fctivitien Ll L s €553.211
558.212 Twenty percent limitation

On NONeXempt WOTK ....ceevrevennnes C553.212
553.213 Public agency employees

engaged in both fire protection

and law enforcement activities (C553.213
553.214 'TTRINOES ....cevnsresesrnsenrennnnns C553.214
553.215 Ambulance and rescue

service employees ......cceervsennnens  C553.215
553.216 Other exemptions .............  ©553.216
553.220 ““Tour of duty’ defined ..... C553.220
553.221 Compensable hours of

)11 ¢ GRS kRO GRS SO TP C553.221
553.222 Sleep time C553.222
553.223 Meal time .......... . (553.223
553.224 “Work period" define C553.224
553.225 Early relief C553.225
553.226 Training time ....... C553.226
553.227 Outside employment ........ C553.227
553.230 Maximum hours standards

for work periods of 7 to 28

days—section T(K) ....coccormmeeenrans C553.230
553.231 Compensatory time off ..... C553.231
553.232 Overtime pay require-

ments C553.232
553.233 ‘‘Regular rate’ defined .... C553.233

Introduction

§ C553.1 Definitions

(a) Act or FLSA means the Fair Labor
Standards Act of 1938, as amended (52 Stat.
1060, as amended; 29 U.S.C. 201-219), as ap-
plied by the CAA.

(b) 1985 Amendments means the Fair Labor
Standards Amendments of 1985 (Pub. L. 99-
150).

(c) Public agency means an employing of-
fice as the term is defined in §501.102 of this
chapter, including the Capitol Police.

(d) Section T(k) means the provisions of
§7(k) of the FLSA as applied to covered em-
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ployees and employing offices by §203 of the
CAA.

§C553.2 Purpose and scope
The purpose of part C553 is to adopt with

appropriate modifications the regulations of

the Secretary of Labor to carry out those
provisions of the FLSA relating to public
agency employees as they are applied to cov-
ered employees and employing offices of the

CAA. In particular, these regulations apply

section T(k) as it relates to fire protection

and law enforcement employees of public
agencies.

Subpart C—Partial exemption for employees
engaged in law enforcement and fire pro-
tection

§C553.201 Statutory provisions: section 7(k)
Section T(k) of the Act provides a partial

overtime pay exemption for fire protection
and law enforcement personnel (including se-
curity personnel in correctional institutions)
who are employed by public agencies on a
work period basis. This section of the Act
formerly permitted public agencies to pay
overtime compensation to such employees in
work periods of 28 consecutive days only
after 216 hours of work. As further set forth
in §C553.230 of this part, the 216-hour stand-
ard has been replaced, pursuant to the study
mandated by the statute, by 212 hours for
fire protection employees and 171 hours for
law enforcement employees. In the case of
such employees who have a work period of at
least 7 but less than 28 consecutive days,
overtime compensation is required when the
ratio of the number of hours worked to the
number of days in the work period exceeds
the ratio of 212 (or 171) hours to 28 days.

§C553.202 Limitations
The application of §7(k), by its terms, is

limited to public agencies, and does not

apply to any private organization engaged in
fire protection or law enforce-
ment services. This is so even if the services
are provided under contract with a public
agency.
Exemption requirements

§C553.211 Law enforcement activities
(a) As used in §7(k) of the Act, the term

‘any employee . .. in law enforcement ac-
tivities' refers to any employee (1) who is a
uniformed or plainclothed member of a body
of officers and subordinates who are empow-
ered by law to enforce laws designed to
maintain public peace and order and to pro-
tect both life and property from accidental
or willful injury, and to prevent and detect
crimes, (2) who has the power to arrest, and
(3) who is presently undergoing or has under-
gone or will undergo on-the-job training and/
or a course of instruction and study which
typically includes physical training, self-de-
fense, firearm proficiency, criminal and civil
law principles, investigative and law enforce-
ment techniques, community relations, med-
ical aid and ethics.

(b) Employees who meet these tests are
considered to be engaged in law enforcement
activities regardless of their rank, or of their
status as ‘trainee,” ‘probationary,’ or ‘perma-
nent,” and regardless of their assignment to
duties incidental to the performance of their
law enforcement activities such as equip-
ment maintenance, and lecturing, or to sup-
port activities of the type described in para-
graph (g) of this section, whether or not such
assignment is for training or familiarization
purposes, or for reasons of illness, injury or
infirmity. The term would also include res-
cue and ambulance service personnel if such
personnel form an integral part of the public
agency’s law enforcement activities. See
Sec. C553.215.
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(c) Typically, employees engaged in law

enforcement activities include police who
are regularly employed and paid as such.
Other agency employees with duties not spe-
cifically mentioned may, depending upon the
particular facts and pertinent statutory pro-
visions in that jurisdiction, meet the three
tests described above, If so, they will also
qualify as law enforcement officers. Such
employees might include, for example, any
law enforcement employee within the legis-
lative branch concerned with keeping public
peace and order and protecting life and prop-
erty.
(d) Employees who do not meet each of the
three tests described above are not engaged
in ‘law enforcement activities’ as that term
is used in sections 7(k). Employees who nor-
mally would not meet each of these tests in-
clude:

(1) Building inspectors (other than those
defined in Sec. £553.213(a)),

(2) Health inspectors,

(3) Sanitarians,

(4) Civilian traffic employees who direct
vehicular and pedestrian traffic at specified
intersections or other control points,

(5) Civillan parking checkers who patrol
assigned areas for the purpose of discovering
parking violations and issuing appropriate
warnings or appearance notices,

(6) Wage and hour compliance officers,

(T) Equal employment opportunity compli-
ance officers, and

(8) Building guards whose primary duty is
to protect the lives and property of persons
within the limited area of the building.

(e) The term ‘any employee in law enforce-
ment activities’ also includes, by express ref-
erence, ‘security personnel in correctional
institutions.” Typically, such facilities may
include precinct house lockups. Employees
of correctional institutions who gualify as
security personnel for purposes of the sec-
tion 7(k) exemption are those who have re-
sponsibility for controlling and maintaining
custody of inmates and of safeguarding them
from other inmates or for supervising such
functions, regardless of whether their duties
are performed inside the correctional insti-
tution or outside the institution. These em-
ployees are considered to be engaged in law
enforcement activities regardless of their
rank or of their status as ‘trainee,” ‘proba-
tionary,” or ‘permanent,” and regardless of
their assignment to duties incidental to the
performance of their law enforcement activi-
ties, or to support activities of the type de-
scribed in paragraph (f) of this section,
whether or not such assignment is for train-
ing or familiarization purposes or for reasons
of {llness, injury or Infirmity.

(f) Not included in the term ‘employee in
law enforcement activities’ are the so-called
‘civillan’ employees of law enforcement
agencies or correctional institutions who en-
gage in such support activities as those per-
formed by dispatcher, radio operators, appa-
ratus and equipment maintenance and repair
workers, janitors, clerks and stenographers.
Nor does the term include employees in cor-
rectional institutions who engage in building
repair and maintenance, culinary services,
teaching, or in psychological, medical and
paramedical services. This is so even though
such employees may, when assigned to cor-
rectional institutions, come into regular
contact with the inmates in the performance
of their duties.

§C553.212 Twenty percent limitation on non-
ezxempt work

(a) Employees engaged in fire protection or
law enforcement activities as described in
Sec. C553.210 and C553.211, may also engage in
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some nonexempt work which is not per-
formed as an incident to or in conjunction
with their fire protection or law enforcement
activities. For example, firefighters who
work for forest conservation agencies may,
during slack times, plant trees and perform
other conservation activities unrelated to
their firefighting duties. The performance of
such nonexempt work will not defeat the
§7(k) exemption unless it exceeds 20 percent
of the total hours worked by that employee
during the workweek or applicable work pe-
riod. A person who spends more than 20 per-
cent of his’her working time in nonexempt
activities is not considered to be an em-
ployee engaged in fire protection or law en-
forcement activities for purposes of this

part.

(b) Public agency fire protection and law
enforcement personnel may, at their own op-
tion, undertake employment for the same
employer on an occasional or sporadic and
part-time basis in a different capacity from
their regular employment. The performance
of such work does not affect the application
of the §7(k) exemption with respect to the
regular employment. In addition, the hours
of work in the different capacity need not be
counted as hours worked for overtime pur-
poses on the regular job, nor are such hours
counted in determining the 20 percent toler-
ance for nonexempt work discussed in para-
graph (a) of this section.

§C553.213 Public agency employees engaged in
both fire protection and law enforcement ac-
tivities

(a) Some public agencies have employees
(often called ‘public safety officers’) who en-
gage in both fire protection and law enforce-
ment activities, depending on the agency
needs at the time. This dual assignment
would not defeat the section T(k) exemption,
provided that each of the activities per-
formed meets the appropriate tests set forth
in Sec. C553.210 and C553.211. This is so re-
gardless of how the employee's time is di-
vided between the two activities. However,
all time spent in nonexempt activities by
public safety officers within the work period,
whether performed in connection with fire
protection or law enforcement functions, or
with neither, must be combined for purposes
of the 20 percent limitation on nonexempt
work discussed in Sec.C553.212.

(b) As specified in Sec.C553.230, the maxi-
mum hours standards under section 7(k) are
different for employees engaged in fire pro-
tection and for employees engaged in law en-
forcement. For those employees who perform
both fire protection and law enforcement ac-
tivities, the applicable standard is the one
which applies to the activity in which the
employee spends the majority of work time
during the work period.

§C553.214 Trainees

The attendance at a bona fide fire or police
academy or other training facility, when re-
quired by the employing agency, constitutes
engagement in activities under section T(k)
only when the employee meets all the appli-
cable tests described in Sec. C553.210 or Sec.
€553.211 (except for the power of arrest for
law enforcement personnel), as the case may
be. If the applicable tests are met, then basic
training or advanced training is considered
incidental to, and part of, the employee’s fire
protection or law enforcement activities.
§C553.215 Ambulance and rescue service em-

ployees

Ambulance and rescue service employees
of a public agency other than a fire protec-
tion or law enforcement agency may be
treated as employees engaged in fire protec-
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tion or law enforcement activities of the
type contemplated by §7(k) if their services
are substantially related to firefighting or
law enforcement activities in that (1) the
ambulance and rescue service employees
have received training in the rescue of fire,
crime, and accident victims or firefighters or
law enforcement personnel injured in the
performance of their respective duties, and
(2) the ambulance and rescue service employ-
ees are regularly dispatched to fires, crime
scenes, riots, natural disasters and acci-
dents. As provided in Sec. C553.213(b), where
employees perform both fire protection and
law enforcement activities, the applicable
standard is the one which applies to the ac-
tivity in which the employee spends the ma-
jority of work time during the work period.
§C553.216 Other exemptions

Although the 1974 Amendments to the
FLSA as applied by the CAA provide special
exemptions for employees of public agencles
engaged In fire protection and law enforce-
ment activities, such workers may also be
subject to other exemptions in the Act, and
public agencies may claim such other appli-
cable exemptions in lieu of § 7(k). For exam-
ple, section 13(a)(1) as applied by the CAA
provides a complete minimum wage and
overtime pay exemption for any employee
employed in a bona fide executive, adminis-
trative, or professional capacity, as those
terms are defined and delimited in Part C541.
The section 13(a)(l1) exemption can be
claimed for any fire protection or law en-
forcement employee who meets all of the
tests specified in part C541 relating to duties,
responsibilities, and salary. Thus, high rank-
ing police officials who are engaged in law
enforcement activities, may also, depending
on the facts, qualify for the section 13(a)1)
exemption as ‘‘executive’” employees. Simi-
larly, certain criminal investigative agents
may qualify as “administrative’” employees
under section 13(a)(1).

Tour of duty and compensable hours of work
rules
§C553.220 *‘Tour of duty’' defined

(a) The term “‘tour of duty” is a unique
concept applicable only to employees for
whom the section 7(k) exemption is claimed.
This term, as used in section 7(k), means the
period of time during which an employee is
considered to be on duty for purposes of de-
termining compensable hours. It may be a
scheduled or unscheduled period. Such peri-
ods include ‘‘shifts’ assigned to employees
often days in advance of the performance of
the work. Scheduled periods also include
time spent in work outside the‘‘shift"” which
the public agency employer assigns. For ex-
ample, a police officer may be assigned to
crowd control during a parade or other spe-
cial event outside of his or her shift.

(b) Unscheduled periods include time spent
in court by police officers, time spent han-
dling emergency situations, and time spent
working after a shift to complete an assign-
ment. Such time must be included in the
compensable tour of duty even though the
specific work performed may not have been
assigned in advance.

(c) The tour of duty does not include time
spent working for a separate and independ-
ent employer in certain types of special de-
tails as provided in Sec. C553.227.

§C553.221 Compensable hours of work

(a) The rules under the FLSA as applied by
the CAA on compensable hours of work are
applicable to employees for whom the sec-
tion 7(k) exemption is claimed. Special rules
for sleep time (Sec. C553.222) apply to both
law enforcement and firefighting employees
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for whom the section T(k) exemption is
claimed. Also, special rules for meal time
apply In the case of firefighters (Sec.
C553.223).

(b) Compensable hours of work generally
include all of the time during which an em-
ployee is on duty on the employer's premises
or at a prescribed workplace, as well as all
other time during which the employee is suf-
fered or permitted to work for the employer.
Such time includes all pre-shift and post-
shift activities which are an integral part of
the employee’s principal activity or which
are closely related to the performance of the
principal activity, such as attending roll
call, writing up and completing tickets or re-
ports, and washing and re-racking fire hoses.

(c) Time spent away from the employer's
premises under conditions that are so cir-
cumscribed that they restrict the employee
from effectively using the time for personal
pursuits also constitutes compensable hours
of work. For example, where a police station
must be evacuated because of an electrical
failure and the employees are expected to re-
main in the vicinity and return to work after
the emergency has passed, the entire time
spent away from the premises is compen-
sable. The employees in this example cannot
use the time for their personal pursuits.

(d) An employee who is not required to re-
main on the employer's premises but is
merely required to leave word at home or
with company officials where he or she may
be reached is not working while on call.
Time spent at home on call may or may not
be compensable depending on whether the re-
strictions placed on the employee preclude
using the time for personal pursuits. Where,
for example, a firefighter has returned home
after the shift, with the understanding that
he or she is expected to return to work in the
event of an emergency in the night, such
time spent at home is normally not compen-
sable. On the other hand, where the condi-
tions placed on the employee's activities are
so restrictive that the employee cannot use
the time effectively for personal pursuits,
such time spent on call is compensable.

(e) Normal home to work travel is not
compensable, even where the employee is ex-
pected to report to work at a location away
from the location of the employer’'s prem-
ises.

(f) A police officer, who has completed his
or her tour of duty and who is given a patrol
car to drive home and use on personal busi-
ness, is not working during the travel time
even where the radio must be left on so that
the officer can respond to emergency calls.
Of course, the time spent in responding to
such calls is compensable.

§C553.222 Sleep time

(a) Where a public agency elects to pay
overtime compensation to firefighters and/or
law enforcement personnel in accordance
with section T(a)(1) of the Act, the public
agency may exclude sleep time from hours
worked if all the conditions for the exclusion
of such time are met.

(b) Where the employer has elected to use
the section T(k) exemption, sleep time can-
not be excluded from the compensable hours
of work where

(1) The employee is on a tour of duty of
less than 24 hours, and

(2) Where the employee is on a tour of duty
of exactly 24 hours.

(c) Sleep time can be excluded from com-
pensable hours of work, however, in the case
of police officers or firefighters who are on a
tour of duty of more than 24 hours, but only
if there is an expressed or implied agreement
between the employer and the employees to
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exclude such time. In the absence of such an
agreement, the sleep time is compensable. In
no event shall the time excluded as sleep
time exceed 8 hours in a 24-hour period. If
the sleep time is interrupted by a call to
duty, the interruption must be counted as
hours worked. If the sleep period is inter-
rupted to such an extent that the employee
cannot get a reasonable night's sleep (which,
for enforcement purposes means at least 5
hours), the entire time must be counted as
hours of work.

§C553.223 Meal time

(a) If a public agency elects to pay over-
time compensation to firefighters and law
enforcement personnel in accordance with
section T(a)(1) of the Act, the public agency
may exclude meal time from hours worked if
all the statutory tests for the exclusion of
such time are met.

(b) If a public agency elects to use the sec-
tion 7(k) exemption, the public agency may,
in the case of law enforcement personnel, ex-
clude meal time from hours worked on tours
of duty of 24 hours or less, provided that the
employee is completely relieved from duty
during the meal period, and all the other
statutory tests for the exclusion of such
time are met. On the other hand, where law
enforcement personnel are required to re-
main on call in barracks or similar quarters,
or are engaged in extended surveillance ac-
tivities (e.g., stakeouts), they are not consid-
ered to be completely relieved from duty,
a.n;ll any such meal periods would be compen-
sable.

(c) With respect to firefighters employed
under section 7(k), who are confined to a
duty station, the legislative history of the
Act indicates Congressional intent to man-
date a departure from the usual FLSA ‘hours
of work’ rules and adoption of an overtime
standard keyed to the unique concept of
‘tour of duty’ under which firefighters are
employed. Where the public agency elects to
use the section 7(k) exemption for fire-
fighters, meal time cannot be excluded from
the compensable hours of work where (1) the
firefighter is on a tour of duty of less than 24
hours, and (2) where the firefighter is on a
tour of duty of exactly 24 hours.

(d) In the case of police officers or fire-
fighters who are on a tour of duty of more
than 24 hours, meal time may be excluded
from compensable hours of work provided
that the statutory tests for exclusion of such
hours are met.

§C553.224 “Work period" defined

(a) As used in section 7(k), the term ‘work
period' refers to any established and regu-
larly recurring period of work which, under
the terms of the Act and legislative history,
cannot be less than 7 consecutive days nor
more than 28 consecutive days. Except for
this limitation, the work periocd can be of
any length, and it need not coincide with the
duty cycle or pay period or with a particular
day of the week or hour of the day. Once the
beginning and ending time of an employee’s
work period is established, however, it re-
mains fixed regardless of how many hours
are worked within the period. The beginning
and ending of the work period may be
changed, provided that the change is in-
tended to be permanent and is not designed
to evade the overtime compensation require-
ments of the Act.

(b) An employer may have one work period
applicable to all employees, or different
work periods for different employees or
groups of employees.

§C553.225 Early relief

It is a common practice among employees

engaged in fire protection activities to re-
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lieve employees on the previous shift prior to
the scheduled starting time. Such early re-
lief time may occur pursuant to employee
agreement, either expressed or implied. This
practice will not have the effect of increas-
ing the number of compensable hours of
work for employees employed under section
T(k) where it is voluntary on the part of the
employees and does not result, over a period
of time, in their failure to receive proper
compensation for all hours actually worked.
On the other hand, if the practice is required
by the employer, the time involved must be
added to the employee’s tour of duty and
treated as compensable hours of work.
§C553.226 Training time

(a) The general rules for determining the
compensability of training time under the
FLSA apply to employees engaged in law en-
forcement or fire protection activities.

(b) While time spent in attending training
required by an employer is normally consid-
ered compensable hours of work, following
are situations where time spent by employ-
ees In required training is considered to be
noncompensable:

(1) Attendance outside of regular working
hours at specialized or follow-up training,
which is required by law for certification of
public and private sector employees within a
particular governmental jurisdiction (e.g.,
certification of public and private emergency
rescue workers), does not constitute compen-
sable hours of work for public employees
within that jurisdiction and subordinate ju-
risdictions.

(2) Attendance outside of regular working
hours at specialized or follow-up training,
which is required for certification of employ-
ees of a governmental jurisdiction by law of
a higher level of government, does not con-
stitute compensable hours of work.

(3) Time spent in the training described in
paragraphs (b) (1) or (2) of this section is not
compensable, even if all or part of the costs
of the training is borne by the employer.

(c) Police officers or firefighters, who are
in attendance at a police or fire academy or
other training facility, are not considered to
be on duty during those times when they are
not in class or at a training session, if they
are free to use such time for personal pur-
suits. Such free time is not compensable.
§C553.227 Owutside employment

(a) Section 7(p)(1) makes special provision
for fire protection and law enforcement em-
ployees of public agencles who, at their own
option, perform special duty work in fire
protection, law enforcement or related ac-
tivities for a separate and independent em-
ployer (public or private) during their off-
duty hours. The hours of work for the sepa-
rate and independent employer are not com-
bined with the hours worked for the primary
public agency employer for purposes of over-
time compensation.

(b) Section T(p)(1) applies to such outside
employment provided (1) the special detail
work 1s performed solely at the employee's
option, and (2) the two employers are in fact
separate and independent.

(c) Whether two employers are, in fact,
separate and independent can only be deter-
mined on a case-by-case basis.

(d) The primary employer may facilitate
the employment or affect the conditions of
employment of such employees. For exam-
ple, a police department may maintain a ros-
ter of officers who wish to perform such
work. The department may also select the
officers for special details from a list of
those wishing to participate, negotiate their
pay, and retain a fee for administrative ex-
penses. The department may require that the
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separate and independent employer pay the
fee for such services directly to the depart-
ment, and establish procedures for the offi-
cers to receive their pay for the special de-
tails through the agency's payroll system.
Finally, the department may require that
the officers observe their normal standards
of conduct during such details and take dis-
ciplinary action against those who fail to do

50.

(e) Section T(p)(1) applies to special details
even where a State law or local ordinance re-
quires that such work be performed and that
only law enforcement or fire protection em-
ployees of a public agency in the same juris-
diction perform the work. For example, a
city ordinance may require the presence of
city police officers at a convention center
during concerts or sports events. If the offi-
cers perform such work at their own option,
the hours of work need not be combined with
the hours of work for their primary em-
ployer in computing overtime compensation.

(f) The principles in paragraphs (d) and (e)
of this section with respect to special detalls
of public agency fire protection and law en-
forcement employees under section T7(pX)1)
are exceptions to the usnal rules on joint
employment set forth in part 791 of this
title.

(g) Where an employee is directed by the
public agency to perform work for a second
employer, section T7(p)(1) does not apply.
Thus, assignments of police officers outside
of their normal work hours to perform crowd
control at a parade, where the assignments
are not solely at the option of the officers,
would not qualify as special details subject
to this exception. This would be true even if
the parade organizers reimburse the public
agency for providing such services.

(h) Section 7(p)(1) does not prevent a public
agency from prohibiting or restricting out-
side employment by its employees.

Overtime compensation rules
§C553.230 Mazimum hours standards for work
periods of 7 to 28 days—section 7(k)

(a) For those employees engaged in fire
protection activities who have a work period
of at least 7 but less than 28 consecutive
days, no overtime compensation is required
under section 7(k) until the number of hours
worked exceeds the number of hours which
bears the same relationship to 212 as the
gsumber of days in the work period bears to

(b) For those employees engaged in law en-
forcement activities (including security per-
sonnel in correctional institutions) who have
a work period of at least 7 but less than 28
consecutive days, no overtime compensation
is required under section 7(k) until the num-
ber of hours worked exceeds the number of
hours which bears the same relationship to
171 as the number of days in the work period
bears to 28.

(¢) The ratio of 212 hours to 28 days for em-
ployees engaged in fire protection activities
is 7.57 hours per day (rounded) and the ratio
of 171 hours to 28 days for employees engaged
in law enforcement activities is 6.11 hours
per day (rounded). Accordingly, overtime
compensation (in premium pay or compen-
satory time) is required for all hours worked
in excess of the following maximum hours
it.a.ndards (rounded to the nearest whole

our):

MAXIMUM HOURS STANDARDS
Wark period (days) o ot
n PTe) m
il 204 165
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MAXIMUM HOURS STANDARDS—Continued

e s o il A
197 159
5 183 153
i 182 147
3 174 141
/] 167 134
21 159 128
151 22
18 144 116
18 136 110
17 129 104

16 121
15 114 92
i 106 86
13 98 79
12 91 73
11 83 67
10 76 61
68 55
8 6l 43

§C553.231 Compensatory time off
(a) Law enforcement and fire protection

employees who are subject to the section

(k) exemption may receive compensatory

time off in lieu of overtime pay for hours

worked in excess of the maximum for their
work period as set forth in Sec. C553.230.

(b) Section T(k) permits public agencies to
balance the hours of work over an entire
work period for law enforcement and fire
protection employees. For example, if a fire-
fighter's work period is 28 consecutive days,
and he or she works 80 hours in each of the
first two weeks, but only 52 hours in the
third week, and does not work in the fourth
week, no overtime compensation (in cash
wages or compensatory time) would be re-
quired since the total hours worked do not
exceed 212 for the work period. If the same
firefighter had a work period of only 14 days,
overtime compensation or compensatory
time off would be due for 54 hours (160 minus
106 hours) in the first 14 day work period.
§C553.232 Overtime pay requirements

If a public agency pays employees subject
to section 7(k) for overtime hours worked in
cash wages rather than compensatory time
off, such wages must be paid at one and one-
half times the employees’ regular rates of
pay.

§C553.233 “Regular rate” defined
The statutory rules for computing an em-

ployee’s “‘regular rate", for purposes of the

Act’s overtime pay requirements are applica-

ble to employees or whom the section T(k)

exemption is claimed when overtime com-

pensation is provided in cash wages.

Subpart D—Compensatory time-off for over-
time earned by employees whose work
schedule directly depends upon the sched-
ule of the House and the Senate

§C553.301 Definition of ‘‘directly depends"’

For the purposes of this Part, a covered
employee’s work schedule ‘“directly de-
pends’ on the schedule of the House of Rep-
resentatives and the Senate only if the eligi-
ble employee performs work that directly
supports the conduct of legislative or other
business in the chamber and works hours
that regularly change in response to the
schedule of the House and the Senate.
§C553.302 Overtime compensation and compen-

satory time off for an employee whose work
schedule directly depends upon the schedule
of the House and Senate

No employing office shall be deemed to
have wviolated section 203(a){(1) of the CAA,
which applies the protections of section 7(a)
of the Fair Labor Standards Act (“FLSA'")
to covered employees and employing office,
by employing any employee for a workweek
in excess of the maximum workweek applica-
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ble to such employee under section 7(a) of

the FLSA where the employee's work sched-

ule directly depends on the schedule of the

House of Representatives or the Senate with-

in the meaning of §C553.301, and: (a) the em-

ployee is compensated at the rate of time-

and-a-half in pay for all hours in excess of 40

and up to 60 hours in a workweek, and (b) the

employee is compensated at the rate of time-
and-a-half in either pay or in time off for all
hours in excess of 60 hours in a workweek.

§ C553.303 Using compensatory time off
An employee who has accrued compen-

satory time off under §C553.302 upon his or

her request, shall be permitted by the em-
ploying office to use such time within a rea-
sonable period after making the request, un-
less the employing office makes a bona fide
determination that the needs of the oper-
ations of the office do not allow the taking
of compensatory time off at the time of the
request. An employee may renew the request
at a subsequent time. An employing office
may also, upon reasonable notice, require an
a?r;ployee to use accrued compensatory time-

OlLl.

§C553.304 Payment of overtime compensation for
accrued compensatory time off as of termi-
nation of service

An employee who has accrued compen-
satory time authorized by this regulation
shall, upon termination of employment, be
paid for the unused compensatory time at
the rate earned by the employee at the time
the employee receives such payment.

Part C570—Child Labor Regulations
Subpart A—General

Sec.

C570.00 Corresponding section table of the
FLSA regulations of the Labor Depart-
ment and the CAA regulations of the Of-
fice of Compliance.

C570.1 Definitions.

C570.2 Minimum age standards.

Subpart C—Employment of minors between

14 and 16 years of age (child labor reg. 3)

C570.31 Determination.

C570.32 Effect of this subpart.

C570.33 Occupations.

C570.35 Periods and conditions of employ-
ment.

Subpart E—Occupations particularly hazard-
ous for the employment of minors between
16 and 18 years of age or detrimental to
their health or well-being.

C570.50 General.

C570.51 Occupations in or about plants or es-
tablishments manufacturing or storing
explosives or articles containing explo-
sive components (Order 1).

C570.52 Occupations of motor-vehicle driver
and outside helper (Order 2).

C570.55 Occupations involved in the oper-
atlion of power-driven woodworking ma-
chines (Order 5).

C570.58 Occupations involved in the oper-
ation of power-driven hoisting apparatus
(Order 7).

C570.59 Occupations involved in the oper-
ations of power-driven metal forming,
punching, and shearing machines (Order
8).

C570.62 Occupations involved in the oper-
ation of bakery machines (Order 11).

C570.63 Occupations Iinvolved in the oper-
ation of paper-products machines (Order

12).

C570.65 Occupations involved in the oper-
ations of circular saws, band saws, and
guillotine shears (Order 14).

C570.66 Occupations involved in wrecking
and demolition operations (Order 15).
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C570.67 Occupations in roofing operations
(Order 16).
C570.68 Occupations in excavation operations
(Order 17).
Subpart A—General
$§C570.00 Corresponding section table of the
FLSA regulations of the Labor Department
and the CAA regulations of the Office of
Compliance
The following table lists the sections of the
Secretary of Labor Regulations under the
FLSA with the corresponding sections of the
Office of Compliance Regulations under Sec-
tion 202 of the CAA:
Secretary of Labor regu-
lations
570.1 Definitions
570.2 Minimum age stand-
ards
570.31 Determinations .......
570.32 Effect of this sub-

OC regulations
C570.1

C570.2
C€570.31

C570.32
€570.33

C570.35
C570.50

part

570.33 Occupations ..

570.35 Periods and condi-
tions of employment

570.50 Gene:

570.51 Occupations in or
about plants or establish-
ments manufacturing or
storing explosives or ar-
ticles containing explo-
sive components (Order
3

C570.51

)

570.52 Occupations of
motor-vehicle driver and
outside helper (Order 2) ..

570.55 Occupations in-
volved in the operation
of power-driven wood-
working machines (Order
Lt o SO ol A S

570.58 Occupations in-
volved in the operation
of power-driven hoisting
apparatus (Order 7) .........

570.59 Occupations
volved in the operations
of power-driven metal
forming, punching, and
ghearing machines (Order

TN, SRR T

570.62 Occupations in-
volved in the operation
of bakery machines
£ ) b ST U,

570.63 Occupations in-
volved in the operation
of paper-products ma-
chines (Order 12) .....coouue

570.65 Occupations in-
volved in the operations
of circular saws, band
saws, and guillotine
shears (Order 14) .............

570.66 Occupations in-
volved in wrecking and
demolition operations
(Order 15) |wesssusssisumisssinsens

570.67 Occupations in roof-
ing operations (Order 16)

570.68 Occupations in exca-
v:.tion operations (Order
1m

§C570.1 Definitions

As used in this part:

(a) Act means the Fair Labor Standards
Act of 1938, as amended (52 Stat. 1060, as
amended; 29 U.S.C. 201-219).

(b) Oppressive child labor means employ-
ment of a minor in an occupation for which
he does not meet the minimum age stand-
ards of the Act, as set forth in Sec. 570.2 of
this subpart.

C570.52

C570.55

C570.58

570.59

C570.62

C570.63

C570.65

C570.66

C570.67

C570.68
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(¢) Oppressive child labor age means an age
below the minimum age established under
the Act for the occupation in which a minor
is employed or in which his employment is
contemplated.

(d) [Reserved]

(e) [Reserved]

(f) Secretary or Secretary of Labor means the
Secretary of Labor, United States Depart-
rrllent of Labor, or his authorized representa-
tive.

(g) Wage and Hour Division means the Wage
and Hour Division, Employment Standards
Administration, United States Department
of Labor.

(h) Administrator means the Administrator
of the Wage and Hour Division or his author-
ized representative.

§C570.2 Minimum age standards

(a) All occupations except in agriculture.
(1) The Act, In section 3(1), sets a general 16-
year minimum age which applies to all em-
ployment subject to its child labor provi-
sions in any occupation other than in agri-
culture, with the following exceptions:

(1) The Act authorizes the Secretary of
Labor to provide by regulation or by order
that the employment of employees between
the ages of 14 and 16 years in occupations
other than manufacturing and mining shall
not be deemed to constitute oppressive child
labor, if and to the extent that the Secretary
of Labor determines that such employment
is confined to periods which will not inter-
fere with their schooling and to conditions
which will not interfere with their health
and well-being (see subpart C of this part);
and

(i1) The Act sets an 18-year minimum age
with respect to employment in any occupa-
tion found and declared by the Secretary of
Labor to be particularly hazardous for the
employment of minors of such age or det-
rimental to their health or well-being.

(2) The Act exempts from {ts minimum age
requirements the employment by a parent of
his own child, or by a person standing in
place of a parent of a child in his custody,
except in occupations to which the 18-year
age minimum applies and in manufacturing
and mining occupations.

Subpart B [reserved]
Subpart C—Employment of minors between

14 and 16 years of age (child labor reg. 3)
§C570.31 Determination

The employment of minors between 14 and
16 years of age in the occupations, for the pe-
riods, and under the conditions hereafter
specified does not interfere with their
schooling or with their health and well-being
and shall not be deemed to be oppressive
child labor.

§C570.32 Effect of this subpart

In all occupations covered by this subpart
the employment (including suffering or per-
mitting to work) by an employer of minor
employees between 14 and 16 years of age for
the periods and under the conditions speci-
fied in § 570.35 shall not be deemed to be op-
pressive child labor within the meaning of
the Falr Labor Standards Act of 1938.

§ C570.33 Occupations

This subpart shall apply to all occupations
other than the following:

(a) Manufacturing, mining, or processing
occupations, including occupations requiring
the performance of any duties in work rooms
or work places where goods are manufac-
tured, mined, or otherwise processed;

(b) Occupations which involve the oper-
ation or tending of hoisting apparatus or of
any power-driven machinery other than of-
fice machines;
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(¢) The operation of motor vehicles or serv-
ice as helpers on such vehicles;

(d) Public messenger service;

(e) Occupations which the Secretary of
Labor may, pursuant to section 3(1) of the
Fair Labor Standards Act and Reorganiza-
tion Plan No. 2, issued pursnant to the Reor-
ganization Act of 1945, find and declare to be
hazardous for the employment of minors be-
tween 16 and 18 years of age or detrimental
to their health or well-beling;

(f) Occupations in connection with:

(1) Transportation of persons or property
by rail, highway, air, water, pipeline, or
other means;

(2) Warehousing and storage;

(3) Communications and public utilities;

(4) Construction (including demolition and
repair); except such office (including ticket
office) work, or sales work, in connection
with paragraphs (£)(1), (2), (3), and (4) of this
section, as does not involve the performance
of any duties on trains, motor vehicles, air-
craft, vessels, or other media of transpor-
tation or at the actual site of construction
operations.

§C570.35 Periods and conditions of employment
(a) Except as provided in paragraph (b) of

this section, employment in any of the occu-

pations to which this subpart is applicable
shall be confined to the following periods:

(1) Outside school hours;

(2) Not more than 40 hours in any 1 week
when school is not in session;

(3) Not more than 18 hours in any 1 week
when school is in session;

(4) Not more than 8 hours in any 1 day
when school is not in session;

(5) Not more than 3 hours in any 1 day
when school is in session;

(6) Between 7 a.m. and 7 p.m. in any 1 day,
except during the summer (June 1 through
Labor Day) when the evening hour will be 9
p.m.

SUBPART D [RESERVED]

Subpart E—Occupations particularly hazard-
ous for the employment of minors between
16 and 18 years of age or detrimental to
their health or well-being

$§ C570.50 General
(a) Higher standards. Nothing in this sub-

part shall authorize non-compliance with

any Federal law or regulation establishing a

higher standard. If more than one standard

within this subpart applies to a single activ-
ity the higher standard shall be applicable.

(b) Apprentices. Some sections in this sub-
part contain an exemption for the employ-
ment of apprentices. Such an exemption
shall apply only when: (1) The apprentice is
employed in a craft recognized as an
apprenticeable trade; (2) the work of the ap-
prentice in the occupations declared particu-
larly hazardous is incidental to his training;
(3) such work is intermittent and for short
periods of time and is under the direct and
close supervision of a journeyman as a nec-
essary part of such apprentice training; and
(4) the apprentice is registered by the Execu-
tive Director of the Office of Compliance as
employed in accordance with the standards
established by the Bureau of Apprenticeship
and Training of the United States Depart-
ment of Labor.

(c) Student-learners. Some sections in this
subpart contain an exemption for the em-
ployment of student-learners. Such an ex-
emption shall apply when:

(1) The student-learner is enrolled in a
course of study and training in a cooperative
vocational training program under a recog-
nized State or local educational authority or
in a course of study in a substantially simi-
lardprogrm conducted by a private school
and;
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(2) Such student-learner is employed under
a written agreement which provides:

(1) That the work of the student-learner in
the occupations declared particularly haz-
ardous shall be incidental to his training;

(1) That such work shall be intermittent
and for short periods of time, and under the
direct and close supervision of a qualified
and experienced person;

(111) That safety instructions shall be given
by the school and correlated by the employer
with on-the-job training; and

(iv) That a schedule of organized and pro-
gressive work processes to be performed on
the job shall have been prepared. Each such
written agreement shall contain the name of
student-learner, and shall be signed by the
employer and the school coordinator or prin-
cipal. Coples of each agreement shall be kept
on file by both the school and the employer.
This exemption for the employment of stu-
dent-learners may be revoked in any individ-
ual situation where it is found that reason-
able precautions have not been observed for
the safety of minors employed thereunder. A
high school graduate may be employed in an
occupation in which he has completed train-
ing as provided in this paragraph as a stu-
dent-learner, even though he is not yet 18
years of age.

§C570.51 Occupations in or about plants or es-
tablishments manufacturing or storing ezx-
plosives or articles containing erplosive
components (Order 1)

(a) Finding and declaration of fact. The
following occupations in or about plants or
establishments manufacturing or storing ex-
plosives or articles containing explosive
components are particularly hazardous for
minors between 16 and 18 years of age or det-
rimental to their health or well-being:

(1) All occupations in or about any plant or
establishment (other than retall establish-
ments or plants or establishments of the
type described in paragraph (a)(2) of this sec-
tion) manufacturing or storing explosives or
articles containing explosive components ex-
cept where the occupation is performed in a
‘nonexplosives area' as defined in paragraph
(b)(3) of this section.

(2) The following occupations in or about
any plant or establishment manufacturing or
storing small-arms ammunition not exceed-
ing .60 caliber in size, shotgun shells, or
blasting caps when manufactured or stored
in conjunction with the manufacture of
small-arms ammunition:

(1) All occupations involved in the manu-
facturing, mixing, transporting, or handling
of explosive compounds in the manufacture
of small-arms ammunition and all other oc-
cupations requiring the performance of any
duties in the explosives area in which explo-
sive compounds are manufactured or mixed.

(i1) All occupations involved in the manu-
facturing, transporting, or handling of prim-
ers and all other occupations requiring the
performance of any duties in the same build-
ing in which primers are manufactured.

(iif) All occupations involved in the
priming of cartridges and all other occupa-
tions requiring the performance of any du-
ties in the same workroom in which rim-fire
cartridges are primed.

(iv) All occupations involved in the plate
loading of cartridges and in the operation of
automatic loading machines.

(v) All occupations involved in the loading,
inspecting, packing, shipping and storage of
blasting caps.

(b) Definitions. For the purpose of this sec-
tion:

(1) The term plant or establishment manufac-
turing or storing exrplosives or articles contain-
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ing ezplosive component means the land with
all the buildings and other structures there-
on used in connection with the manufactur-
ing or processing or storing of explosives or
articles containing explosive components.

(2) The terms exrplosives and articles contain-
ing explosive components mean and include
ammunition, black powder, blasting caps,
fireworks, high explosives, primers, smoke-
less powder, and all goods classified and de-
fined as explosives by the Interstate Com-
merce Commission in regulations for the
transportation of explosives and other dan-
gerous substances by common carriers (49
CFR parts 71 to 78) issued pursuant to the
;3? of June 25, 1948 (62 Stat.739; 18 U.S.C.

).

(3) An area meeting all of the criteria in
paragraphs (b)(3) (1) through (iv) of this sec-
tion shall be deemed a “nonexplosives area':

(1) None of the work performed in the area
involves the handling or use of explosives;

(11) The area is separated from the explo-
sives area by a distance not less than that
prescribed in the American Table of Dis-
tances for the protection of inhabited build-

ings;

(1i1) The area is separated from the explo-
sives area by a fence or is otherwise located
so that it constitutes a definite designated
area; and

(iv) Satisfactory controls have been estab-
lished to prevent employees under 18 years of
age within the area from entering any area
in or about the plant which does not meet
criteria of paragraphs (b)(3) (i) through (ii1)
of this section.

§C570.52 Occupations of motor-vehicle driver
and cutside helper (Order 2)

(a) Findings and declaration of fact. Except
as provided in paragraph (b) of this section,
the occupations of motor-vehicle driver and
outside helper on any public road, highway,
in or about any mine (including open pit
mine or quarry), place where logging or saw-
mill operations are in progress, or in any ex-
cavation of the type identified in §C570.68(a)
are particularly hazardous for the employ-
ment of minors between 16 and 18 years of

age.

(b) Exemption—Incidental and occasional
driving. The findings and declaration in
paragraph (a) of this section shall not apply
to the operation of automobiles or trucks
not exceeding 6,000 pounds gross vehicle
weight if such driving is restricted to day-
light hours; provided, such operation is only
occasional and incidental to the minor's em-
ployment; that the minor holds a State li-
cense valld for the type of driving involved
in the job performed and has completed a
State approved driver education course; and
provided further, that the vehicle is equipped
with a seat belt or similar restraining device
for the driver and for each helper, and the
employer has instructed each minor that
such belts or other devices must be used.
This paragraph shall not be applicable to any
occupation of motor-vehicle driver which in-
volves the towing of vehicles.

(c) Definitions. For the purpose of this sec-
tion:

(1) The term motor vehicle shall mean any
auntomobile, truck, truck-tractor, trailer,
semitrailer, motorcycle, or similar vehicle
propelled or drawn by mechanical power and
designed for use as a means of transportation
but shall not include any vehicle operated
exclusively on rails.

(2) The term driver shall mean any individ-
ual who, in the course of employment, drives
a motor vehicle at any time.

(3) The term outside helper shall mean any
individual, other than a driver, whose work
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includes riding on a motor vehicle outside

the cab for the purpose of assisting in trans-

porting or delivering goods.

(4) The term gross vehicle weight includes
the truck chassis with lubricants, water and
a full tank or tanks of fuel, plus the weight
of the cab or driver’s compartment, body and
special chassis and body equipment, and pay-
load.

§C570.55 Occupations involved in the operation
of power-driven woodworking machines
(Order 5)

(a) Finding and declaration of fact. The
following occupations involved in the oper-
ation of power-driven wood-working ma-
chines are particularly hazardous for minors
between 16 and 18 years of age:

(1) The occupation of operating power-driv-
en woodworking machines, Including super-
vising or controlling the operation of such
machines, feeding material into such ma-
chines, and helping the operator to feed ma-
terial into such machines but not including
the placing of material on a moving chain or
in a hopper or slide for automatic feeding.

(2) The occupations of setting up, adjust-
ing, repairing, olling, or cleaning power-driv-
en woodworking machines.

(3) The occupations of off-bearing from cir-
cular saws and from guillotine-action veneer
clippers.

(b) Definitions. As used in this section:

(1) The term power-driven woodworking ma-
chines shall mean all fixed or portable ma-
chines or tools driven by power and used or
designed for cutting, shaping, forming, sur-
facing, nailing, stapling, wire stitching, fas-
tening, or otherwise assembling, pressing, or
printing wood or veneer.

(2) The term off-bearing shall mean the re-
moval of material or refuse directly from a
saw table or from the point of operation. Op-
erations not considered as off-bearing within
the intent of this section include: (1) The re-
moval of material or refuse from a circular
saw or gulllotine-action veneer clipper where
the material or refuse has been conveyed
away from the saw table or point of oper-
ation by a gravity chute or by some mechan-
ical means such as a moving belt or expul-
slon roller, and (ii) the following operations
when they do not involve the removal of ma-
terial or refuse directly from a saw table or
from the point of operation: The carrying,
moving, or transporting of materials from
one machine to another or from one part of
a plant to another; the piling, stacking, or
arranging of materials for feeding into a ma-
chine by another person; and the sorting,
tying, bundling, or loading of materials.

(c) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
scribed in Sec. 570.50 (b) and (c).

§ C570.58 Occupations involved in the operation
gf power-driven hoisting apparatus (Order

)

(a) Finding and declaration of fact. The
following occupations involved in the oper-
ation of power-driven hoisting apparatus are
particularly hazardous for minors between 16
and 18 years of age:

(1) Work of operating an elevator, crane,
derrick, hoist, or high-lift truck, except op-
erating an unattended automatic operation
passenger elevator or an electric or air-oper-
ated hoist not exceeding one ton capacity.

(2) Work which involves riding on a manlift
or on a freight elevator, except a freight ele-
vator operated by an assigned operator.

(3) Work of assisting in the operation of a
crane, derrick, or hoist performed by crane
hookers, crane chasers, hookers-on, riggers,
rigger helpers, and like occupations.
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(b) Definitions. As used in this section:

(1) The term elevator shall mean any power-
driven hoisting or lowering mechanism
equipped with a car or platform which moves
in guides in a substantially vertical direc-
tion. The term shall include both passenger
and freight elevators (including portable ele-
vators or tlering machines), but shall not in-
clude dumbwaiters.

(2) The term crane shall mean a power-driv-
en machine for lifting and lowering a load
and moving it horizontally, in which the
hoisting mechanism is an integral part of
the machine. The term shall include all
types of cranes, such as cantilever gantry,
crawler, gantry, hammerhead, ingot-pouring,
jib, locomotive, motor-truck, overhead trav-
eling, pillar jib, pintle, portal, semi-gantry,
semi-portal, storage bridge, tower, walking
jib, and wall cranes.

(3) The term derrick shall mean a power-
driven apparatus consisting of a mast or
equivalent members held at the top by guys
or braces, with or without a boom, for use
with an hoisting mechanism or operating
ropes. The term shall include all types of
derricks, such as A-frame, breast, Chicago
boom, gin-pole, guy and stiff-leg derrick.

(4) The term hoist shall mean a power-driv-
en apparatus for raising or lowering a load
by the application of a pulling force that
does not include a car or platform running in
guides. The term shall include all types of
hoists, such as base mounted electric, clevis
suspension, hook suspension, monorail, over-
head electric, simple drum and trolley sus-
pension hoists.

(5) The term high-lift truck shall mean a
power-driven industrial type of truck used
for lateral transportation that is equipped
with a power-operated lifting device usually
in the form of a fork or platform capable of
tiering loaded pallets or skids one above the
other. Instead of a fork or platform, the lift-
ing device may consist of a ram, scoop, shov-
el, crane, revolving fork, or other attach-
ments for handling specific loads. The term
shall mean and include highlift trucks
known under such names as fork lifts, fork
trucks, fork-lift trucks, tiering trucks, or
stacking trucks, but shall not mean low-lift
trucks or low-lift platform trucks that are
designed for the transportation of but not
the tiering of material.

(6) The term manlift shall mean a device in-
tended for the conveyance of persons which
consists of platforms or brackets mounted
on, or attached to, an endless belt, cable,
chain or similar method of suspension; such
belt, cable or chain operating in a substan-
tially vertical direction and being supported
by and driven through pulleys, sheaves or
sprockets at the top and bottom.

(c) Exception. (1) This section shall not
prohibit the operation of an automatic ele-
vator and an automatic signal operation ele-
vator provided that the exposed portion of
the car interior (exclusive of vents and other
necessary small openings), the car door, and
the hoistway doors are constructed of solid
surfaces without any opening through which
a part of the body may extend; all hoistway
openings at floor level have doors which are
interlocked with the car door so as to pre-
vent the car from starting until all such
doors are closed and locked; the elevator
(other than hydraulic elevators) is equipped
with a device which will stop and hold the
car in case of overspeed or if the cable slack-
ens or breaks; and the elevator is equipped
with upper and lower travel limit devices
which will normally bring the car to rest at
either terminal and a final limit switch
which will prevent the movement in either
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direction and will open in case of excessive

over travel by the car.

(2) For the purpose of this exception the

term automatic elevator shall mean a pas-
senger elevator, a freight elevator, or a com-
bination passenger-freight elevator, the op-
eration of which is controlled by push-
buttons in such a manner that the starting,
going to the landing selected, leveling and
holding, and the opening and closing of the
car and hoistway doors are entirely auto-
matic.
(3) For the purpose of this exception, the
term automatic signal operation elevator shall
mean an elevator which is started in re-
sponse to the operation of a switch (such as
a lever or pushbutton) in the car which when
operated by the operator actuates a starting
device that automatically closes the car and
hoistway doors, from this point on, the
movement of the car to the landing selected,
leveling and holding when it gets there, and
the opening of the car and hoistway doors
are entirely automatic.

§ C570.59 Occupations involved in the operations
of power-driven metal forming, punching,
and shearing machines (Order 8)

(a) Finding and declaration of fact. The
following occupations are particularly haz-
ardous for the employment of minors be-
tween 16 and 18 years of age:

(1) The occupations of operator of or helper
on the following power-driven metal form-
ing, punching, and shearing machines:

(1) All rolling machines, such as beading,
straightening, corrugating, flanging, or
bending rolls; and hot or cold rol mills,

(i1) All pressing or punching machines,
such as punch presses except those provided
with full automatic feed and ejection and
with a fixed barrier guard to prevent the
hands or fingers of the operator from enter-
ing the area between the dies; power presses;
and plate punches.

(ii1) All bending machines, such as apron
brakes and press brakes.

(iv) All hammering machines, such as drop
hammers and power hammers.

(v) All shearing machines, such as guillo-
tine or squaring shears; alligator shears; and
rotary shears.

(2) The occupations of setting up, adjust-
ing, repairing, oiling, or cleaning these ma-
chines including those with automatic feed
and ejection.

(b) Definitions. (1) The term operator shall
mean a person who operates a machine cov-
ered by this section by performing such func-
tions as starting or stopping the machine,
placing materials into or removing them
from the machine, or any other functions di-
rectly involved in operation of the machine.

(2) The term khelper shall mean a person
who assists in the operation of a machine
covered by this section by helping place ma-
terials into or remove them from the ma-
chine.

(3) The term forming, punching, and shear-
ing machines shall mean power-driven metal-
working machines, other than machine
tools, which change the shape of or cut
metal by means of tools, such as dies, rolls,
or knives which are mounted on rams, plung-
ers, or other moving parts. Types of forming,
punching, and shearing machines enumer-
ated in this section are the machines to
which the designation is by custom applied.

(¢) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
scribed in Sec. 570.50 (b) and (c).
$§C570.62 Occupations involved in the operation

of bakery machines (Order 11)

(a) Finding and declaration of fact. The

following occupations involved in the oper-
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ation of power-driven bakery machines are
particularly hazardous for the employment
of minors between 16 and 18 years of age:

(1) The occupations of operating, assisting
to operate, or setting up, adjusting, repair-
ing, oiling, or c¢leaning any horizontal or ver-
tical dough mixer; batter mixer; bread divid-
ing, rounding, or molding machine; dough
brake; dough sheeter; combination bread
slicing and wrapping machine; or cake cut-
ting band saw.

(2) The occupation of setting up or adjust-
ing a cookie or cracker machine.

§C570.63 Occupations involved in the operation
of paper-products machines (Order 12)

(a) Findings and declaration of fact. The
following occupations are particularly haz-
ardous for the employment of minors be-
tween 16 and 18 years of age:

(1) The occupations of operation or assist-
ing to operate any of the following power-
driven paper products machines:

(1) Arm-type wire stitcher or stapler, cir-
cular or band saw, corner cutter or mitering
machine, corrugating and single-or-double-
facing machine, envelope die-cutting press,
guillotine paper cutter or shear, horizontal
bar scorer, laminating or combining ma-
chine, sheeting machine, scrap-paper baler,
or vertical slotter.

(1i) Platen die-cutting press, platen print-
ing press, or punch press which involves
hand feeding of the machine.

(2) The occupations of setting up, adjust-
ing, repairing, oiling, or cleaning these ma-
chines including those which do not involve
hand feeding.

(b) Definitions. (1) The term operating or
assisting to operate shall mean all work which
involves starting or stopping a machine cov-
ered by this section, placing or removing ma-
terials into or from the machine, or any
other work directly involved in operating
the machine. The term does not include the
stacking of materials by an employee in an
area nearby or adjacent to the machine
where such employee does not place the ma-
terials into the machine.

(2) The term paper products machine shall
mean all power-driven machines used in:

(1) The remanufacture or conversion of
paper or pulp into a finished product, includ-
ing the preparation of such materials for re-
cycling; or

(11) The preparation of such materials for
disposal. The term applies to such machines
whether they are used in establishments
that manufacture converted paper or pulp
products, or in any other type of manufac-
turing or nonmanufacturing establishment.

(c) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
scribed in § 570.50 (b) and (c).

§ C570.65 Occupations involved in the operations
of circular saws, band saws, and guillotine
shears (Order 14)

(a) Findings and declaration of fact. The
following occupations are particularly haz-
ardous for the employment of minors be-
tween 16 and 18 years of age:

(1) The occupations of operator of or helper
on the following power-driven fixed or port-
able machines except machines equipped
with full automatic feed and ejection:

(i) Circular saws.

(i1) Band saws.

(111) Guillotine shears.

(2) The occupations of setting-up, adjust-
ing, repairing, oiling, or cleaning circular
saws, band saws, and guillotine shears.

(b) Definitions. (1) The term operator shall
mean a person who operates a machine cov-
ered by this section by performing such func-
tions as starting or stopping the machine,
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placing materials into or removing them
from the machine, or any other functions di-
rectly involved in operation of the machine.

(2) The term helper shall mean a person
who assists in the operation of a machine
covered by this section by helping place ma-
terials into or remove them from the ma-
chine.

(3) The termn machines equipped with full
automatic feed and ejection shall mean ma-
chines covered by this Order which are
equipped with devices for full automatic
feeding and ejection and with a fixed barrier
guard to prevent completely the operator or
helper from placing any part of his body in
the point-of-operation area.

(4) The term circular saw shall mean a ma-
chine equipped with a thin steel disc having
a continuous series of notches or teeth on
the periphery, mounted on shafting, and used
for sawing materials.

(5) The term band saw shall mean a ma-
chine equipped with an endless steel band
having a continuous series of notches or
teeth, running over wheels or pulleys, and
used for sawing materials.

(6) The term guillotine shear shall mean a
machine equipped with a movable blade op-
erated vertically and used to shear mate-
rials. The term shall not include other types
of shearing machines, using a different form
of shearing action, such as alligator shears
or circular shears.

(c) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
scribed in §570.50 (b) and (c).

§C570.66 Occupations involved in wrecking and
demolition operations (Order 15)

(a) Finding and declaration of fact. All oc-
cupations in wrecking and demolition oper-
ations are particularly hazardous for the em-
ployment of minors between 16 and 18 years
of age and detrimental to their health and
well-being.

(b) Definition. The term wrecking and demo-
lition operations shall mean all work, includ-
ing clean-up and salvage work, performed at
the site of the total or partial razing, demol-
ishing, or dismantling of a building, bridge,
steeple, tower, chimney, other structure.

§C570.67 Occupations in roofing operations
(Order 16)

(a) Finding and declaration of fact. All oc-
cupations in roofing operations are particu-
larly hazardous for the employment of mi-
nors between 16 and 18 years of age or det-
rimental to their health.

(b) Definition of roofing operations. The
term roofing operations shall mean all work
performed in connection with the applica-
tion of weatherproofing materials and sub-
stances (such as tar or pitch, asphalt pre-
pared paper, tile, slate, metal, translucent
materials, and shingles of asbestos, asphalt
or wood) to roofs of buildings or other struc-
tures. The term shall also include all work
performed in connection with: (1) The instal-
lation of roofs, including related metal work
such as flashing and (2) alterations, addi-
tions, maintenance, and repair, including
painting and coating, of existing roofs. The
term shall not include gutter and downspout
work; the construction of the sheathing or
base of roofs; or the installation of television
antennas, air conditioners, exhaust and ven-
tilating equipment, or similar appliances at-
tached to roofs.

{(¢) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
scribed in § 570.50 (b) and (e).
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§C570.68 Occupations in ercavation operations
(Order 17)

(a) Finding and declaration of fact. The
following occupations in excavation oper-
ations are particularly hazardous for the em-
ployment of persons between 16 and 18 years
of age: (1) Excavating, working in, or back-
filling (refilling) trenches, except (i) manu-
ally excavating or manually backfilling
trenches that do not exceed four feet in
depth at any point, or (i1) working in trench-
es that do not exceed four feet in depth at
any point.

(2) Excavating for buildings or other struc-
tures or working in such excavations, except:
(1) Manually excavating to a depth not ex-
ceeding four feet below any ground surface
adjoining the excavation, or (ii) working in
an excavation not exceeding such depth, or
(111) working in an excavation where the side
walls are shored or sloped to the angle of

repose.

(3) Working within tunnels prior to the
completion of all driving and shoring oper-
ations.

(4) Working within shafts prior to the com-
pletion of all sinking and shoring operations.

(b) Exemptions. This section shall not
apply to the employment of apprentices or
student-learners under the conditions pre-
seribed in Sec.C570.50 (b) and (c).

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHETS AND PROTECTIONS UNDER THE EM-
PLOYEE POLYGRAPH PROTECTION ACT OF
1988—EXCLUSION OF CAPITOL POLICE

NOTICE OF ADOPTION OF REGULATION AND SUB-
MISSION FOR APPROVAL AND ISSUANCE OF IN-
TERIM REGULATIONS
Summary: The Board of Directors, Office

of Compliance, after considering comments

to its Notice of Proposed Rulemaking pub-
lished September 28, 1995 in the Congres-
sional Record, has adopted, and is submit-
ting for approval by the Congress, a final
regulation authorizing the Capitol Police to

use lie detector tests under Section 204(a)(3)

and (¢) of the Congressional Accountability

Act of 1995 (““CAA™). The Board is also adopt-

ing and issuing such regulations as interim

regulations effective on January 23, 1996 or
on the dates upon which appropriate resolu-
tions of approval are passed, whichever is
later. The interim regulations shall expire
on April 15, 1996 or on the dates on which ap-
propriate resolutions concerning the Board's
final regulations are passed by the House of

Representatives and the Senate, respec-

tively, whichever is earlier.

For Further Information Contact: Execu-
tive Director, Office of Compliance, Room
LA 200, Library of Congress, Washington,
D.C. 20540-1999. Telephone: (202) 724-9250.

Background and Summary

Supplementary Information: The Congres-
sional Accountability Act of 1995 (‘“‘CAA"),
Pub. L. 104-1, 109 Stat. 3, was enacted on Jan-
uary 23, 1995. 2 U.S.C. §§1301 et seg. In gen-
eral, the CAA applies the rights and protec-
tions of eleven federal labor and employment
law statutes to covered employees and em-
ploying offices within the legislative branch.
Section 204(a) of the CAA provides that no
employing office, irrespective of whether a
covered employee works in that employing
office, may require a covered employee to
take a lie detector test where such a test
would be prohibited if required by an em-
ployer under paragraphs (1), (2) or (3) of sec-
tion 3 of the Employee Polygraph Protection
Act of 1988, 29 U.S.C. §2002(1), (2) or (3)
(“EPPA"). 2 U.8.C. §1314(a). Section 204(a) of
the CAA also applies the waiver provision of
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section 6(d) of the EPPA (29 U.S.C. §2005(d))
to covered employees. Id. Section 225(f) (1)
provides that, ‘‘[e]xcept where inconsistent
with definitions and exemptions provided in
this Act, the definitions and exemptions in
the [EPPA] shall apply under this Act.” 2
U.S.C. §1361(f)(1).

Section 204(c) authorizes the Board of Di-
rectors of the Office of Compliance (‘‘Board’)
established under the CAA to issue regula-
tions implementing the section. 2 U.S.C.
§1314(c). Section 204(c)(2) further states that
such regulations ‘‘shall be the same as sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsections (a) and
(b) except insofar as the Board may deter-
mine, for good cause shown and stated to-
gether with the regulation, that a modifica-
tion of such regulations would be more effec-
tive for the implementation of the rights and
protections under this section.” Id. Section
204(a)(3) provides that nothing in this section
shall preclude the Capitol Police from using
lie detector tests in accordance with regula-
tions issued under section 204(c) of the CAA.
Id. The provisions of section 204 are effective
January 23, 1996, one year after the enact-
ment date of the CAA.

The Capitol Police is the primary law en-
forcement agency of the legislative branch.
See 40 U.S.C. §212a et seg. The final regula-
tion would provide the Capitol Police with
specific authorization to use lle detector
tests. The final regulation is derived from
the Secretary of Labor's regulation imple-
menting the exclusion for public sector em-
ployers under Section T(a) of the EPPA, 29
U.S.C. §2006(a) (29 C.F.R. §801.10(d)), which
limits the exclusion to the entity’s own em-
ployees.

To obtain input from interested persons on
the content of these regulations, the Board
published for comment a Notice of Proposed
Rulemaking in the Congressional Record on
September 28, 1995, 141 Cong. Rec. S14544
(daily ed., Sept. 28, 1995). The Office has also
consulted with the Secretary of Labor under
section 304(g) of the CAA.

After full consideration of the comments
received in response to the proposed rule, the
Board has adopted and is submitting this
final regulation for approval by the Con-
gress. Moreover, pursuant to sections 304 and
411 of the CAA, the Board is adopting and
issuing such regulations effective on Janu-
ary 23, 1996 or on the dates upon which ap-
propriate resolutions of approval are passed,
whichever is later. The interim regulations
shall expire on April 15, 1996 or on the dates
on which appropriate resolutions concerning
the Board's final regulations are passed by
the House of Representatives and the Senate,
respectively, whichever is earlier.

The regulations issued by the Board herein
are on all matters for which section 204(a)(3)
of the CAA requires a regulation to be
issued.

1. Summary and Consideration of Comments

On September 28, 1995, the Board published
a Notice of Proposed Rulemaking in the Con-
gressional Record, 141 Cong. Rec. S14544
(dally ed., Sept. 28, 1995) (“NPR"), inviting
comments from interested parties regarding
the proposed regulation. The Board received
three comments on the proposed regulation
from interested parties within the House and
the Senate.

A. Summary of comments

One commenter stated that the exclusion
with respect to Capitol Police officers is con-
sistent with the intent of the CAA and the
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application of the EPPA to other police de-
partments. However, the commenter sug-
gested that the Board clarify whether the re-
strictions on the use of polygraphs contained
in 29 U,S.C. §2007 are applicable to the use of
lie detectors by the Capitol Police. The com-
menter further asked the Board to consider
whether the exclusion should be applied to
the civilian employees, including the secu-
rity aides, of the Capitol Police.

Another commenter asked that the Board
further explain the basis for its proposed reg-
ulation. Specifically, this commenter asked
the Board to reconsider whether a total ex-
clusion for the Capitol Police, as proposed in
this regulation, is consistent with the CAA.
The commenter cited section 225(f)(1) of the
CAA, which provides that, except where in-
consistent with the definitions and exemp-
tions in the CAA, the definitions and exemp-
tions in the EPPA shall apply under the
CAA. The commenter stated that section 7(a)
of the EPPA, 29 U.S.C. §2006(a) (exemption
for the Federal Government and state and
local governmental employers), ‘‘appears to
be at least partially inconsistent with the
express purpose of the Accountability Act to
apply the protections of the Polygraph Pro-
tection Act to the legislative branch of the
U.S. Government.” In contrast, the com-
menter stated that section T(e) of the EPPA,
29 U.S.C. §2006(e), which exempts private sec-
tor employers providing security services,
does not appear to be inconsistent with the
CAA. Therefore, the commenter asked the
Board to consider adopting for the Capitol
Police the Secretary’s regulations which the
commenter believes are most applicable,
namely, 29 U.S8.C. §801.14, which describes the
exemption for private sector employers pro-
viding security services. Finally, the com-
menter asked the Board to explain why it is
recommending that the regulation be ap-
proved by concurrent resolution rather than
by joint resolution.

third commenter suggested that the reg-
ulation make clear that it applies to pro-
spective employees, as well as to employees
of the Capitol Police, in accordance with the
language of EPPA, which refers to employees
and prospective employees.

B. Board’s consideration of comments

Pursuant to 40 U.S.C. §§212a et seqg., the
Capitol Police is granted general law en-
forcement authority within its prescribed ju-
risdiction. Police activities are inherently
and exclusively a Federal or state govern-
mental function, not a private one. In con-
trast, private employers providing security
services do not have general law enforce-
ment powers. Thus, in the Board's view,
there is no similarly situated employing en-
tity within the private sector to which the
Capitol Police can properly be compared.

Rather, in the Board’s view, the Federal
Government and state and local govern-
mental employer exemption under section 7
of the EPPA, 29 U.S.C. §2006(2), and the Sec-
retary’'s regulations thereunder, are the
most appropriate model for regulations gov-
erning use of lie detector tests by the Capitol
Police. As stated in the NPR, the adopted
regulation is modeled after the Secretary’s
regulation implementing the exclusion for
public sector employers, 29 C.F.R. §801.10.
Because section 204(a)(3) of the CAA gives
the Board discretion to make exceptions to
the general command of uniform coverage of
the EPPA within the legislative branch with
respect to the Capitol Police, use of regula-
tions exempting the Federal Government or
state and local government employers pursu-
ant to section 7(a) of the EPPA (29 U.S.C.
§2006(a)) is not inconsistent with the defini-
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tions and exemptions of section 204 of the

CAA. See Section 225(f).

The adopted regulation, modeled after the
Secretary’s regulation implementing the ex-
clusion for public sector employers (29 C.F.R.
§801.10), is an exclusion of all employees of
the Capitol Police, including civilian em-
ployees. This treatment of Capitol Police
employees is consistent with the EPPA's
treatment of other law enforcement agencies
because such agencies are entirely excluded
under either the Federal Government or
state and local government exemptions of
section 7(a) of the EPPA (29 U.S.C. §2006).

The Board has not included in its final reg-
ulations the restrictions on polygraph ex-
aminations contained in 29 U.S.C. §2007 (re-
stricting the use of polygraph examinations
under the limited ongoing investigations, se-
curity service and drug security exemp-
tions), as suggested by one commenter. The
adopted regulation exempts all Capitol Po-
lice employees with respect to the rights and
protections of section 204. Similarly, because
section 101(4) of the CAA, 2 U.S.C. §1301(4),
defines the term ‘“‘covered employee” to in-
clude both applicants for employment as
well as current and former employees, there
is no need for the regulation to separately
refer to ‘“‘applicants,” as suggested by one
commenter.

The final regulation gives the Capitol Po-
lice the same authority to use lle detector
tests as state and local police departments
and law enforcement agencies within the
Federal Government have. The Capitol Po-
lice currently uses lle detector tests as part
of its internal investigations and other law
enforcement-related activities, and reserves
the right to use lie detector tests in other
circumstances with respect to so-called
“sworn' positions, i.e., employees with the
power to make arrests. This use is consistent
with the use of lie detector tests by other
law enforcement agencies.

II. Adoption of Proposed Rules as Final Reg-
ulations Under Section 304(b)(3) and as In-
terim Regulations
Having considered the public comments to

the proposed rules, the Board, pursuant to

section 304(b)(3) and (4) of the CAA, is adopt-
ing these final regulations and transmitting
them to the House and the Senate with rec-
ommendations as to the method of approval
by each body under section 304(c). However,
the rapidly approaching effective date of the

CAA's implementation necessitates that the

Board take further action with respect to

these regulations. For the reasons explained

below, the Board is also today adopting and
issuing these rules as interim regulations
that will be effective as of January 23, 1996 or
the time upon which appropriate resolutions
of approval of these interim regulations are
passed by the House and/or the Senate,
whichever is later. These interim regulations
will remain in effect until the earlier of

April 15, 1996 or the dates upon which the

House and Senate complete their respective

consideration of the final regulations that

the Board is herein adopting.

The Board finds that it is necessary and
appropriate to adopt such interim regula-
tions and that there is “good cause” for
making them effective as of the later of Jan-
uary 23, 1996, or the time upon which appro-
priate resolutions of approval of them are
passed by the House and the Senate. In the
absence of the issuance of such interim regu-
lations, covered employees, employing of-
fices, and the Office of Compliance staff
itself would be forced to operate in regu-
latory uncertainty. While section 411 of the
CAA provides that, ‘‘if the Board has not
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issued a regulation on a matter for which
this Act requires a regulation to be issued,
the hearing officer, Board, or court, as the
case may be, shall apply, to the extent nec-
essary and appropriate, the most relevant
substantive executive agency regulation pro-
mulgated to implement the statutory provi-
sion at issue in the proceeding,” covered em-
ployees, employing offices and the Office of
Compliance staff might not know what regu-
lation, if any, would be found applicable in
particular circumstances absent the proce-
dures suggested here. The resulting confu-
sion and uncertainty on the part of covered
employees and employlng offices would be
contrary to the purposes and objectives of
the CAA, as well as to the interests of those
whom it protects and regulates. Moreover,
since the House and the Senate will likely
act on the Board’s final regulations within a
short period of time, covered employees and
employing offices would have to devote con-
siderable attention and resources to learn-
ing, understanding, and complying with a
whole set of default regulations that would
then have no future application. These in-
terim regulations prevent such a waste of re-
sources.

The Board's authority to issue such in-
terim regulations derives from sections 411
and 34 of the CAA. Section 411 gives the
Board authority to determine whether, in
the absence of the issuance of a final regula-
tion by the Board, it is necessary and appro-
priate to apply the substantive regulations
of the executive branch in implementing the
provisions of the CAA. Section 304(a) of the
CAA in turn authorizes the Board to issue
substantive regulations to implement the
Act. Moreover, section 304(b) of the CAA in-
structs that the Board shall adopt sub-
stantive regulations ‘‘in accordance with the
principles and procedures set forth in section
553 of title 5, United States Code,” which
have in turn traditionally been construed by
courts to allow an agency to issue “interim"
rules where the failure to have rules in place
in a timely manner would frustrate the effec-
tive operation of a federal statute. See, e.g.,
Philadelphia Citizens in Action v. Schweiker,
669 F.2d 877 (3d Cir. 1982). As noted above, in
the absence of the Board's adoption and
issnance of these interim rules, such a frus-
tration of the effective operation of the CAA
would occur here.

In so interpreting its authority, the Board
recognizes that in section 304 of the CAA,
Congress specified certain procedures that
the Board must follow in Issuing substantive
regulations. In section 304(b), Congress said
that, except as specified in section 304(e), the
Board must follow certain notice and com-
ment and other procedures. The interim reg-
ulations in fact have been subject to such no-
tice and comment and such other procedures
of section 304(b).

In issuing these interim regulations, the
Board also recognizes that section 304(c)
specifies certain procedures that the House
and the Senate are to follow in approving the
Board’s regulations. The Board is of the view
that the essence of section 304(c)'s require-
ments are satisfied by making the effective-
ness of these interim regulations conditional
on the passage of appropriate resolutions of
approval by the House and/or the Senate.
Moreover, section 304(c) appears to be de-
signed primarily for (and applicable to) final
regulations of the Board, which these in-
terim regulations are not. In short, section
304(c)’s procedures should not be understood
to prevent the issuance of interim regula-
tions that are necessary for the effective im-
plementation of the CAA.
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Indeed, the promulgation of these interim
regulations clearly conforms to the spirit of
section 304(c) and, in fact promotes its prop-
er operation. As noted above, the interim
regulations shall become effective only upon
the passage of appropriate resolutions of ap-
proval, which is what section 304(c) con-
templates. Moreover, these interim regula-
tions allow more considered deliberation by
the House and the Senate of the Board’s final
regulations under section 304(c).

The House has in fact already signaled its
approval of such interim regulations both for
itself and for the instrumentalities. On De-
cember 19, 1995, the House adopted H. Res.
311 and H. Con. Res. 123, which approve “‘on
a provisional basis” regulations ‘“‘issued by
the Office of Compliance before January 23,
1996."" The Board believes these resolutions
are sufficient to make these interim regula-
tions effective for the House on January 23,
1996, though the House might want to pass
new resolutions of approval in response to
this pronouncement of the Board.

To the Board's knowledge, the Senate has
not yet acted on H. Con. Res. 123, nor has it
passed a counterpart to H. Res. 311 that
would cover employing offices and employees
of the Senate. As stated herein, it must do so
if these interim regulations are to apply to
the Senate and the other employing offices
of the instrumentalities (and to prevent the
default rules of the executive branch from
applying as of January 23, 1996).

III. Method of Approval

The Board continues to recommend that
the regulation be approved by concurrent
resolution, given the joint responsibility of
the House and Senate for the Capitol Police.
The regulation as adopted by the Board is
consistent with the language of the CAA and
does not purport to deviate from otherwise
applicable regulations of the Secretary of
Labor under the ‘‘good cause'™ provision of
section 204(c). Therefore, the regulations, if
approved, would be within the regulatory au-
thorization of section 304 of the CAA and
should receive full deference from the courts.
Approval by joint resolution is not nec-
essary.
With respect to the Interim version of
these regulations, the Board recommends
that the Senate approve them by concurrent
resolution. It is noted that the House has ex-
pressed its approval of the regulations inso-
far as they apply to other employing offices
through passage of H. Con. Res. 123 on the
same date; this concurrent resolution is
pending before the Senate.

Accordingly, the Board of Directors of the
Office of Compliance hereby adopts and sub-
mits for approval by the Congress and issues
on an interim basis the following regula-
tions:

ADOPTED REGULATIONS—AS INTERIM
REGULATIONS AND AS FINAL REGULATIONS
Exclusion for employees of the Capitol
Police

None of the limitations on the use of lie
detector tests by employing offices set forth
in Section 204 of the CAA apply to the Cap-
itol Police. This exclusion from the limita-
tions of Section 204 of the CAA applies only
with respect to Capitol Police employees.
Except as otherwise provided by law or these
regulations, this exclusion does not extend
to contractors or nongovernmental agents of
the Capitol Police; nor does it extend to the
Capitol Police with respect to employees of a
private employer or an otherwise covered
employing office with which the Capitol Po-
lice has a contractual or other business rela-
tionship.
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Duration of interim regulations

These interim regulations for the House of
Representatives, the Senate and the employ-
ing offices of the instrumentalities are effec-
tive on January 23, 1996 or on the dates upon
which appropriate resolutions are passed,
whichever is later. The interim regulations
shall expire on April 15, 1996 or on the dates
on which appropriate resolutions concerning
the Board's final regulations are passed by
fhe House and the Senate, whichever is ear-
ier.

Scope of regulations

These regulations are issued by the Board
of Directors, Office of Compliance, pursuant
to sections 204(a)(3) and 304 of the CAA,
which authorize the Board to issue regula-
tions governing the use of lie detector tests
by the Capitol Police. The regulations issued
by the Board herein are on all matters for
which section 204(a)(3) of the CAA requires a
regulation to be issued.

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE EM-
PLOYEE POLYGRAPH PROTECTION ACT OF 1988

NOTICE OF ADOPTION OF REGULATION AND SUB-
MISSION FOR APPROVAL AND ISSUANCE OF IN-
TERIM REGULATIONS
Summary: The Board of Directors, Office

of Compliance, after considering comments
to its Notice of Proposed Rulemaking pub-
lished November 28, 1995 in the Congressional
Record, has adopted, and is submitting for
approval by the Congress, final regulations
implementing Sections 204(a) and (b) of the
Congressional Accountability Act of 1995
(“*CAA"). The Board is also adopting and
issuing such regulations as interim regula-
tions for the House of Representatives, the
Senate and the employing offices of the in-
strumentalities effective on January 23, 1996
or on the dates upon which appropriate reso-
lutions of approval are passed, whichever is
later. The interim regulations shall expire
on April 15, 1996 or on the dates on which ap-
propriate resolutions concerning the Board's
final regulations are passed by the House and
the Senate, respectively, whichever is ear-
lier.

For Further Information Contact: Execu-
tive Director, Office of Compliance, Room
LA 200, Library of Congress, Washington,
D.C. 20540-1999. Telephone: (202) 724-9250.

Background and Summary

Supplementary Information: The Congres-
sional Accountability Act of 1995 (“‘CAA™),
P.L. 104-1, 109 Stat. 3, was enacted on Janu-
ary 23, 1995. 2 U.S.C. §§1301-1438. In general,
the CAA applies the rights and protections of
eleven federal labor and employment stat-
utes to covered employees and employing of-
fices within the legislative branch. Section
204(a) of the CAA provides that no employing
office may require any covered employee (in-
cluding a covered employee who does not
work in that employing office) to take a lie
detector test where such test would be pro-
hibited if required by an employer under
paragraphs (1), (2) or (3) of section 3 of the
Employee Polygraph Protection Act of 1988,
29 U.S.C. §2002(1), (2) or (3) (“EPPA"). 2
U.S.C. §1314(a). Section 204(a) of the EPPA
also applies the waiver provisions of section
6(d) of the EPPA (29 U.S.C. §2005(d)) to cov-
ered employees. Id. Section 225(f) of the CAA
provides that, ‘‘[e]lxcept where inconsistent
with definitions and exemptions provided in
this Act, the definitions and exemptions [of
the EPPA] shall apply under this Act.” 2
U.8.C. §1361(£)(1).

Section 204(c) of the CAA requires the
Board of Directors of the Office of Compli-
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ance issue regulations implementing the sec-
tion. 2 U.S.C. §1314(c). Section 204(c) further
states that such regulations ‘‘shall be the
same as substantive regulations promulgated
by the Secretary of Labor to implement the
statutory provisions referred to in sub-
sections (a) and (b) except insofar as the
Board may determine, for good cause shown
and stated together with the regulation, that
a modification of such regulations would be
more effective for the implementation of the
}':ights and protections under this section.”

To obtain input from interested persons on
the content of these regulations, the Board
published for comment a Notice of Proposed
Rulemaking in the Congressional Record 141
Cong. Rec. 517656 (daily ed., Nov. 28, 1995)
(*NPR™), inviting comments from interested
parties regarding the proposed regulations.
The Board received three comments on the
proposed regulations from interested parties.
Two of the comments, without elaboration,
supported the regulations as proposed. Only
one commenter took issue with certain sec-
tions of the proposed regulations and the
Board's resolution of certain issues raised in
the NPR. In addition, the Office has sought
consultations with the Secretary of Labor
regarding the proposed regulations, pursuant
to section 304(g) of the CAA.

After full consideration of the comments
received in response to the proposed rule, the
Board has adopted and is submitting these
final regulations for approval by the Con-
gress. Moreover, pursuant to sections 411 and
304, the Board is also adopting and issuing
such regulations as Interim regulations for
the House, the Senate and the employing of-
fices of the instrumentalities effective on
January 23, 1996 or on the dates upon which
appropriate resolutions of approval are
passed, whichever is later. The interim regu-
lations shall expire on April 15, 1996 or on the
dates on which appropriate resolutions con-
cerning the Board's final regulations are
passed by the House and the Senate, respec-
tively, whichever is earlier.

L. Summary of Comments and Board's Final
Rules
A. Exemption for national defense and
security

One commenter suggested that proposed
section 1.11, implementing the national de-
fense and security exemption, be modified.
The commenter suggested that, as proposed,
the regulatory exemption for national de-
fense and security could be construed to per-
mit claims by employees that an employing
office violated section 204 of the CAA by con-
veying information that ultimately led to a
lie detector test, even though the subsequent
law enforcement investigation was outside of
that employing office’'s control. Moreover,
the commenter argued that proposed section
1.11(d), which states that the Executive
Branch must administer the tests “In ac-
cordance with applicable Department of De-
fense directives and regulations,” should be
deleted since administration of such tests by
the Executive Branch is outside of the con-
trol of employing offices. Finally, this com-
menter argued that proposed section 1.11
should refer to all of the exemptions under
section 7(b) of the EPPA, not just to sub-
section (b)(2) of section 7 of the EPPA.

Contrary to the commenter’s concern, sec-
tion 1.11(d) cannot reasonably be construed
to permit claims by employees that the em-
ploying offlce has violated section 204 of the
CAA merely by conveying information to
law enforcement authorities. Section 1.11 of
the regulation states that lle detector tests
performed by the Federal Government in the
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performance of any intelligence or counter-
intelligence function are not within any of
the prohibitions of section 204 of the CAA.
Thus, if the conditions of section 1.11 are
met, no employing office should be held lia-
ble under section 204 of the CAA for indi-
rectly causing the Executive Branch to per-
form such tests by conveying a report to
Federal Government intelligence or counter-
intelligence officers. Moreover, section 1.4(b)
of the regulations makes it clear that em-
ploying offices will ordinarily not be liable
under section 204 of the CAA for making re-
ports to law enforcement authorities or for
cooperating in law enforcement investiga-
tions.

Nor is the Board inclined to modify the re-
quirement in section 1.11(d) that any tests
administered under the national security ex-
emption be in accordance with applicable
Department of Defense directives and regula-
tions. That requirement is taken wverbatim
from the identical Executive Branch regula-
tions that are applicable to private sector
employers who also have no control over the
requirements of the Department of Defense
directives and regulations. The Board has
not been presented with any reason that
would constitute good cause to deviate from
these provisions.

Finally, the Board was not provided with
sufficient information to determine whether
the portions of the Secretary’s regulation
implementing section 7(b) of the EPPA that
were not included in proposed section 1.11
are applicable to the legislative branch.
However, out of an abundance of caution, the
Board's final regulation shall include, with
appropriate modifications, the entirety of
the implementing regulation, as suggested
by the commenter.

B. Exemption for employees of the Capitol

Police

The commenter also stated that section
l.4(e) of the regulations, which provides that
the Capitol Police may administer lie detec-
tor tests to non-Capitol Police employees
only during the course of an “ongoing inves-
tigation™ by the Capitol Police, s not au-
thorized by the CAA. The Board disagrees.

Section 204(a)(3) gives the Board authority
to adopt limitations on the nature and scope
of lie detector use by the Capitol Police. This
is such a provision.

Contrary to the commenter's suggestion,
this regulation strikes an appropriate bal-
ance between giving the Capitol Police au-
thority to use lle detector tests for legiti-
mate law enforcement purposes and protect-
ing agalnst overbroad and unreasonable use
of lile detector tests by the Capitol Police
with respect to covered employees not em-
ployed by it. Specifically, section 1.4(e) of
the regulation makes it clear that the regu-
lation excluding the Capitol Police from sec-
tion 204 of the CAA with respect to its own
employees is not a total exemption of the
Capitol Police from the prohibitions on the
employment-related use of lie detector tests.
It prohibits employing offices other than the
Capitol Police from avoiding the prohibi-
tions of section 204 of the CAA by admin-
istering lie detector tests on their covered
employees indirectly through the Capitol
Police under circumstances where such tests
would not be warranted by legitimate law
enforcement investigative considerations.

C. Confidentiality provisions and notice to

examinees

A commenter argued that the Board lacks
authority to promulgate regulations imple-
menting the confidentiality and notice pro-
visions of sections 9 and 10 of the EPPA. The
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commenter rested its argument on the fact

that sections 9 and 10 of the EPPA are not

Eextual}y incorporated into section 204 of the
AA.

The Board reads the statute differently.
Section 204(a) provides that no employing of-
fice may require a covered employee to take
a lie detector test where an employer would
be prohibited from requiring such a test
under paragraphs (1), (2) or (3) of section 3 of
the EPPA, 29 U.S.C. §2002(1), (2) or (3). Sec-
tion 3 of the EPPA in turn provides that, ex-
cept as provided in sections 7 and 8 of the
EPPA (29 U.S.C. §§2006 and 2007), it shall be
unlawful for an employer to require a lle de-
tector test under paragraphs (1), (2) or (3);
and the use of exemptions under section 7 of
the EPPA are conditioned on employer com-
pliance with the confidentiality and notice
provisions of sections 9 and 10 of the EPPA.
Thus, those provisions are incorporated by
reference into section 204 of the CAA. See
also section 225(f)(1) of the CAA (except
where inconsistent with definitions and ex-
emptions provided in the CAA, the defini-
tions and exemptions under the laws made
applicable by the CAA apply under the CAA).

D. Technical and nomenclature changes

A commenter suggested a number of tech-
nical and nomenclature changes to the pro-
posed regulations. The Board has incor-
porated many of the changes suggested by
the commenter. However, by making these
changes, the Board does not intend a sub-
stantive difference between the meaning of
these sections of the regulations and the reg-
ulations of the Secretary from which the
Board's regulations are derived.

E. Scope of Regulations

The regulations issued by the Board herein
are on all matters for which section 204 of
the CAA requires a regulation to be issued.
Specifically, it is the Boards considered
judgment, based on the information avail-
able to it at the time of promulgation of
these regulations, that, with the exception of
the regulations adopted and set forth herein,
there are no other ‘‘substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsections (a) and (b) [of section 204 of
the CAA). CAA Section 204(c).

II. Adoption of Proposed Rules as Final Reg-
ulations under Section 304(b)3) and as In-
terim Regulations
Having considered the public comments to

the proposed rules, the Board pursuant to

section 304(b)(3) and (4) of the CAA is adopt-
ing these final regulations and transmitting
them to the House and the Senate with rec-
ommendations as to the method of approval
by each body under section 304(c). However,
the rapidly approaching effective date of the

CAA’'s implementation necessitates that the

Board take further action with respect to

these regulations. For the reasons explained

below, the Board is also today adopting and
issuing these rules as interim regulations
that will be effective as of January 23, 1996 or
the time upon which appropriate resolutions
of approval of these interim regulations are
passed by the House andor the Senate,
whichever is later. These interim regulations
will remain in effect until the earlier of

April 15, 1996 or the dates upon which the

House and Senate complete their respective

consideration of the final regulations that

the Board is herein adopting.

The Board finds that it is necessary and
appropriate to adopt such interim regula-
tions and that there is ‘“‘good cause” for
making them effective as of the later of Jan-
uary 23, 1996, or the time upon which appro-
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priate resolutions of approval of them are
passed by the House and the Senate. In the
absence of the issuance of such interim regu-
lations, covered employees, employing of-
fices, and the Office of Compliance staff
itself would be forced to operate in regu-
latory uncertainty. While section 411 of the
CAA provides that, ‘‘if the Board has not
issued a regulation on a matter for which
this Act requires a regulation to be issued,
the hearing officer, Board, or court, as the
case may be, shall apply, to the extent nec-
essary and appropriate, the most relevant
substantive executive agency regulation pro-
mulgated to implement the statutory provi-
slon at issue in the proceeding,” covered em-
ployees, employing offices and the Office of
Compliance staff might not know what regu-
lation, if any, would be found applicable in
particular circumstances absent the proce-
dures suggested here. The resulting confu-
sion and uncertainty on the part of covered
employees and employing offices would be
contrary to the purposes and objectives of
the CAA, as well as to the interests of those
whom it protects and regulates. Moreover,
since the House and the Senate will likely
act on the Board's final regulations within a
short period of time, covered employees and
employing offices would have to devote con-
siderable attention and resources to learn-
ing, understanding, and complying with a
whole set of default regulations that would
then have no future application. These in-
terim regulations prevent such a waste of re-
sources.

The Board’s authority to issue such in-
terim regulations derives from sections 411
and 304 of the CAA. Section 411 gives the
Board authority to determine whether, in
the absence of the issuance of a final regula-
tion by the Board, it is necessary and appro-
priate to apply the substantive regulations
of the executive branch in implementing the
provisions of the CAA. Section 304(a) of the
CAA in turn authorizes the Board to issue
substantive regulations to implement the
Act. Moreover, section 304(b) of the CAA in-
structs that the Board shall adopt sub-
stantive regulations ‘‘in accordance with the
principles and procedures set forth in section
553 of title 5, United States Code,” which
have in turn traditionally been construed by
courts to allow an agency to issue “‘interim’
rules where the failure to have rules in place
in a timely manner would frustrate the effec-
tive operation of a federal statute. See, e.g.,
Philadelphia Citizens in Action v. Schweiker,
669 F.2d 877 (3d Cir. 1982). As noted above, in
the absence of the Board's adoption and
issuance of these interim rules, such a frus-
tration of the effective operation of the CAA
would occur here.

In so interpreting its authority, the Board
recognizes that in section 304 of the CAA,
Congress specified certain procedures that
the Board must follow in issuing substantive
regulations. In section 304(b), Congress said
that, except as specified in section 304(e), the
Board must follow certain notice and com-
ment and other procedures. The interim reg-
ulations in fact have been subject to such no-
tice and comment and such other procedures
of section 304(b).

In issuing these interim regulations, the
Board also recognizes that section 304(c)
specifies certain procedures that the House
and the Senate are to follow in approving the
Board's regulations. The Board is of the view
that the essence of section 304(c)'s require-
ments are satisfied by making the effective-
ness of these interim regulations conditional
on the passage of appropriate resolutions of
approval by the House and/or the Senate.
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Moreover, section 304(c) appears to be de-
signed primarily for (and applicable to) final
regulations of the Board, which these in-
terim regulations are not. In short, section
304(c)’s procedures should not be understood
to prevent the issuance of interim regula-
tions that are necessary for the effective im-
plementation of the CAA.

Indeed, the promulgation of these interim
regulations clearly conforms to the spirit of
section 304(c) and, in fact promotes its prop-
er operation. As noted above, the interim
regulations shall become effective only upon
the passage of appropriate resolutions of ap-
proval, which is what section 304(c) con-
templates. Moreover, these interim regula-
tions allow more considered deliberation by
the House and the Senate of the Board's final
regulations under section 304(c).

The House has in fact already signaled its
approval of such interim regulations both for
itself and for the instrumentalities. On De-
cember 19, 1995, the House adopted H. Res.
311 and H. Con. Res. 123, which approve “on
a provisional basis” regulations ‘‘issued by
the Office of Compliance before January 23,
1996."" The Board believes these resolutions
are sufficient to make these interim regula-
tions effective for the House on January 23,
1996, though the House might want to pass
new resolutions of approval in response to
this pronouncement of the Board.

To the Board's knowledge, the Senate has
not yet acted on H. Con. Res. 123, nor has it
passed a counterpart to H. Res. 311 that
would cover employing offices and employees
of the Senate. As stated herein, it must do so
if these interim regulations are to apply to
the Senate and the other employing offices
of the instrumentalities (and to prevent the
default rules of the executive branch from
applying as of January 23, 1996).

III. Method of Approval

The Board received no comments on the
method of approval for these regulations.
Therefore, the Board continues to rec-
ommend that (1) the version of the regula-
tions that shall apply to the Senate and em-
ployees of the Senate should be approved by
the Senate by resolution; (2) the version of
the regulations that shall apply to the House
of Representatives and employees of the
House of Representatives should be approved
by the House of Representatives by resolu-
tion; and (3) the version of the regulations
that shall apply to other covered employees
and employing offices should be approved by
the Congress by concurrent resolution.

With respect to the interim version of
these regulations, the Board recommends
that the Senate approve them by resolution
insofar as they apply to the Senate and em-
ployees of the Senate. In addition, the Board
recommends that the Senate approve them
by concurrent resolution insofar as they
apply to other covered employees and em-
ploying offices. It is noted that the House
has expressed its approval of the regulations
insofar as they apply to the House and its
employees through its passage of H. Res. 311
on December 19, 1995. The House also ex-
pressed its approval of the regulations inso-
far as they apply to other employing offices
through passage of H. Con. Res. 123 on the
same date; this concurrent resolution is
pending before the Senate.

Accordingly, the Board of Directors of the
Office of Compliance hereby adopts and sub-
mits for approval by the Congress and issues
on an interim basis the following regula-
tions:
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ADOPTED REGULATIONS—AS INTERIM
REGULATIONS AND AS FINAL REGULATIONS

Application of Rights and Protections of the
Employee Polygraph Protection Act of 1988

Subpart A—General

Section

Purpose and scope.

Definitions.

Coverage.

Prohibitions on lie detector use.
Effect on other laws or agreements.
Notice of protection.

Authority of the Board.
Employment relationship.

Subpart B—Exemptions

1.10 Exclusion for employees of the Capitol

Police. [Reserved]

Exemption for national defense and se-
curity.

1.12 Exemption for employing offices con-
ducting investigations of economic loss
or injury.

1.13 Exzemption for employing offices au-
thorized to manufacture, distribute, or
dispense controlled substances.

Subpart C—Restrictions on polygraph usage

under exemptions

1.20 Adverse employment action under on-
going investigation exemption.

1.21 Adverse employment action under con-
trolled substance exemption.

1.22 Rights of examinee—general.

1.23 Rights of examinee—pretest phase.

1.24 Rights of examinee—actual testing

L1

phase.

1.25 Rights of examinee—post-test phase.

1.26 Qualifications of and requirements for
examiners.

Subpart D—Recordkeeping and disclosure
requirements
1.30 Records to be preserved for 3 years.
1.35 Disclosure of test information.

Subpart E—Duration of interim rules

1.40 Duration of Interim Rules.
Appendix A—Notice to Examinee
Authority: Pub. L. 104-1, 109 Stat. 3, 2 U.S.C.
1314(c)
Subpart A—General
Sec. 1.1 Purpose and scope.

Enacted into law on January 23, 1995, the
Congressional Accountability Act (“CAA™)
directly applies the rights and protections of
eleven federal labor and employment law
statutes to covered employees and employ-
ing offices within the legislative branch.
Section 204(a) of the CAA, 2 U.S.C. §1314(a)
provides that no employing office may re-
quire any covered employee (including a cov-
ered employee who does not work in that
employing office) to take a lie detector test
where such test would be prohibited if re-
quired by an employer under paragraphs (1),
(2) or (3) of section 3 of the Employee Poly-
graph Protection Act of 1988 (EPPA), 29
U.8.C. §2002(1), (2) or (3). The purpose of this
part is to set forth the regulations to carry
out the provisions of Section 204 of the CAA.

Subpart A contains the provisions gen-
erally applicable to covered employers, in-
cluding the requirements relating to the pro-
hibitions on lie detector use. Subpart B sets
forth rules regarding the statutory exemp-
tions from application of section 204 of the
CAA. Subpart C sets forth the restrictions on
polygraph usage under such exemptions.
Subpart D sets forth the rules on record-
keeping and the disclosure of polygraph test
information.

Sec. 1.2 Definitions.
For purposes of this part:
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(a) Act or CAA means the Congressional
Accountability Act of 1995 (P.L. 104-1, 109
Stat. 3, 2 U.S.C. §§1301-1438).

(b) EPPA means the Employee Polygraph
Protection Act of 1988 (Pub. L. 100-347, 102
Stat. 646, 29 U.S.C. §§2001-2009) as applied to
covered employees and employing offices by
Section 204 of the CAA.

(c) The term covered employee means any
employee of (1) the House of Representatives;
(2) the Senate; (3) the Capitol Guide Service;
(4) the Congressional Budget Office; (5) the
Office of the Architect of the Capitol; (6) the
Office of the Attending Physician; (7) the Of-
fice of Compliance; or (8) the Office of Tech-
nology Assessment.

(d) The term employee includes an appli-
cant for employment and a former employee.

(e) The term employee of the Office of the Ar-
chitect of the Capitol includes any employee
of the Office of the Architect of the Capitol,
the Botanic Gardens, or the Senate Res-
taurants.

(f) The term employee of the Capitol Police
includes any member or officer of the Cap-
itol Police.

(g) The term employee of the House of Rep-
resentatives includes an individual occupying
a position the pay for which is disbursed by
the Clerk of the House of Representatives, or
another official designated by the House of
Representatives, or any employment posi-
tion in an entity that is paid with funds de-
rived from the clerk-hire allowance of the
House of Representatives but not any such
individual employed by any entity listed in
subparagraphs (3) through (8) of paragraph
(c) above.

(h) The term employee of the Senate includes
any employee whose pay is disbursed by the
Secretary of the Senate, but not any such in-
dividual employed by any entity listed in
subparagraphs (3) through (8) of paragraph
(c) above.

(1) The term employing office means (1) the
personal office of a Member of the House of
Representatives or of a Senator; (2) a com-
mittee of the House of Representatives or
the Senate or a joint committee; (3) any
other office headed by a person with the final
authority to appoint, hire, discharge, and set
the terms, conditions, or privileges of the
employment of an employee of the House of
Representatives or the Senate; or (4) the
Capitol Guide Board, the Congressional
Budget Office, the Office of the Architect of
the Capitol, the Office of the Attending Phy-
siclian, the Office of Compliance, and the Of-
fice of Technology Assessment. The term em-
ploying office includes any person acting di-
rectly or indirectly in the interest of an em-
ploying office in relation to an employee or
prospective employee. A polygraph examiner
either employed for or whose services are re-
tained for the sole purpose of administering
polygraph tests ordinarily would not be
deemed an employing office with respect to
the examinees. Any reference to ‘‘employer”
in these regulations includes employing of-
fices.

(3)1) The term lie detector means a poly-
graph, deceptograph, voice stress analyzer,
psychological stress evaluator, or any other
similar device (whether mechanical or elec-
trical) that is used, or the results of which
are used, for the purpose of rendering a diag-
nostic opinion regarding the honesty or dis-
honesty of an individual. Voice stress ana-
lyzers, or psychological stress evaluators, in-
clude any systems that utilize voice stress
analysis, whether or not an opinion on hon-
esty or dishonesty is specifically rendered.

(2) The term lie detector does not include
medical tests used to determine the presence
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or absence of controlled substances or alco-
hol in bodily fluids. Also not included in the
definition of lie detector are written or oral
tests commonly referred to as ‘“honesty” or
“paper and pencil” tests, machine-scored or
otherwise; and graphology tests commonly
referred to as handwriting tests.

(k) The term polygraph means an instru-
ment that—

(1) Records continuously, visually, perma-
nently, and simultaneously changes in car-
diovascular, respiratory, and electrodermal
patterns as minimum instrumentation
standards; and

(2) Is used, or the results of which are used,
for the purpose of rendering a diagnostic
opinion regarding the honesty or dishonesty
of an individual.

(1) Board means the Board of Directors of
the Office of Compliance.

(m) Office means the Office of Compliance.
Sec. 1.3 Coverage.

The coverage of Section 204 of the Act ex-
tends to any ‘“‘covered employee’ or ‘‘cov-
ered employing office” without regard to the
number of employees or the employing of-
fice's effect on interstate commerce.

Sec. 1.4 Prohibitions on lie detector use.

(a) Section 204 of the CAA provides that,
subject to the exemptions of the EPPA in-
corporated into the CAA under section 225(f)
of the CAA, as set forth in Sec. 1.10 through
1.12 of this Part, employing offices are pro-
hibited from:

(1) Requiring, requesting, suggesting or
causing, directly or indirectly, any covered
employee or prospective employee to take or
submit to a lie detector test;

(2) Using, accepting, or inquiring about the
results of a lie detector test of any covered
employee or prospective employee; and

(3) Discharging, disciplining, discriminat-
ing against, denying employment or pro-
motion, or threatening any covered em-
ployee or prospective employee to take such
action for refusal or failure to take or sub-
mit to such test, or on the basis of the re-
sults of a test.

The above prohibitions apply irrespective
of whether the covered employee referred to
in paragraphs (1), (2) or (3), above, works in
that employing office.

(b) An employing office that reports a theft
or other incident involving economic loss to
police or other law enforcement authorities
is not engaged in conduct subject to the pro-
hibitions under paragraph (a) of this section
if, during the normal course of a subsequent
investigation, such authorities deem it nec-
essary to administer a polygraph test to a
covered employee(s) suspected of involve-
ment in the reported incident. Employing of-
fices that cooperate with police authorities
during the course of their investigations into
criminal misconduct are likewise not
deemed engaged in prohibitive conduct pro-
vided that such cooperation is passive in na-
ture. For example, it is not uncommon for
police authorities to request employees sus-
pected of theft or criminal activity to sub-
mit to a polygraph test during the employ-
ee’s tour of duty since, as a general rule, sus-
pect employees are often difficult to locate
away from their place of employment. Al-
lowing a test on the employing office’s prem-
ises, releasing a covered employee during
working hours to take a test at police head-
quarters, and other similar types of coopera-
tion at the request of the police authorities
would not be construed as ‘‘requiring, re-
questing, suggesting, or causing, directly or
indirectly, any covered employee * * * to
take or submit to a lie detector test.”” Co-
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operation of this type must be distinguished
from actual participation in the testing of
employees suspected of wrongdoing, either
through the administration of a test by the
employing office at the request or direction
of police authorities, or through reimburse-
ment by the employing office of tests admin-
istered by police authorities to employees. In
some communities, it may be a practice of
police authorities to request testing by em-
ploying offices of employees before a police
investigation is initiated on a reported inci-
dent. In other communities, police examin-
ers are available to covered employing of-
fices, on a cost reimbursement basis, to con-
duct tests on employees suspected by an em-
ploying office of wrongdoing. All such con-
duct on the part of employing offices is
deemed within the prohibitions of section 204
of the CAA.

(c) The receipt by an employing office of
information from a polygraph test adminis-
tered by police authorities pursuant to an in-
vestigation is prohibited by section 3(2) of
the EPPA. (See paragraph (a)(2) of this sec-
tion.)

(d) The simulated use of a polygraph in-
strument so as to lead an individual to be-
lieve that an actual test is being or may be
performed (e.g., to elicit confessions or ad-
missions of guilt) constitutes conduct pro-
hibited by paragraph (a) of this section. Such
use includes the connection of a covered em-
ployee or prospective employee to the in-
strument without any intention of a diag-
nostic purpose, the placement of the instru-
ment in a room used for interrogation
unconnected to the covered employee or pro-
spective employee, or the mere suggestion
that the instrument may be used during the
course of the interview.

(e) The Capitol Police may not require a
covered employee not employed by the Cap-
itol Police to take a lie detector test (on its
own initiative or at the request of another
employing office) except where the Capitol
Police administers such lie detector test as
part of an “ongoing investigation” by the
Capitol Police. For the purpose of this sub-
section, the definition of ‘‘ongoing investiga-
tion” contained section 1.12(b) shall apply.
Sec. 1.5 Effect on other laws or agreements.

(a) Section 204 of the CAA does not pre-
empt any otherwise applicable provision of
federal law or any rule or regulation of the
House or Senate or any negotiated collective
bargaining agreement that prohibits lie de-
tector tests or is more restrictive with re-
spect to the use of lie detector tests.

(b)(1) This provision applies to all aspects
of the use of lie detector tests, including pro-
cedural safeguards, the use of test results,
the rights and remedies provided examinees,
and the rights, remedies, and responsibilities
of examiners and employing offices.

(2) For example, a collective bargaining
agreement that provides greater protection
to an examinee would apply in addition to
the protection provided in section 204 of the
CAA.

Sec. 1.6 Notice of protection.

Pursuant to section 301(h) of the CAA, the
Office shall prepare, in a manner suitable for
posting, a notice explaining the provisions of
section 204 of the CAA. Copies of such notice
may be obtained from the Office of Compli-
ance,

Sec. 1.7 Authority of the Board.

Pursuant to sections 204 and 304 of the
CAA, the Board is authorized to issue regula-
tions to implement the rights and protec-
tions of the EPPA. Section 204(c) directs the
Board to promulgate regulations implement-
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ing section 204 that are ‘‘the same as sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsections (a) and
(b) [of section 204 of the CAA) except insofar
as the Board may determine, for good cause
shown . . . that a modification of such regu-
lations would be more effective for the im-
plementation of the rights and protections
under this section.” The regulations issued
by the Board herein are on all matters for
which section 204 of the CAA requires a regu-
lation to be issued. Specifically, it is the
Board's considered judgment, based on the
information available to it at the time of
promulgation of these regulations, that,
with the exception of the regulations adopt-
ed and set forth herein, there are no other
“substantive regulations promulgated by the
Secretary of Labor to implement the statu-
tory provisions referred to in subsections (a)
and (b) [of section 204 of the CAAL"

In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.

Sec. 1.8 Employment relationship

Subject to the exemptions incorporated
into the CAA by section 225(f), section 204 ap-
plies the prohibitions on the use of lie detec-
tors by employing offices with respect to
covered employees irrespective of whether a
covered employee works in that employing
office. Sections 101 (3), (4) and 204 of the CAA
also apply EPPA prohibitions against dis-
crimination to applicants for employment
and former employees of a covered employ-
ing office. For example, an employee may
quit rather than take a lie detector test. The
employing office cannot discriminate or
threaten to discriminate in any manner
against that person (such as by providing
bad references in the future) because of that
person’s refusal to be tested. Similarly, an
employing office cannot discriminate or
threaten to discriminate in any manner
against that person because that person files
a complaint, institutes a proceeding, testi-
fies in a proceeding, or exercises any right
under section 204 of the CAA. (See section 207
of the CAA.)

Subpart B—Exemptions

Sec. 1.10 Ezclusion for employees of the Capitol
Police [Reserved].

Sec. 1.11 Eremption for national defense and
security.

(a) The exemptions allowing for the admin-
istration of lie detector tests in the follow-
ing paragraphs (b) through (e) of this section
apply only to the Federal Government; they
do not allow covered employing offices to ad-
minister such tests. For the purposes of this
section, the term ‘‘Federal Government'
means any agency or entity within the Fed-
eral Government authorized to administer
polygraph examinations which is otherwise
exempt from coverage under section 7(a) of
the EPPA, 29 U.S.C. 2006(a).

(b) Section T(b)}1) of the EPPA, incor-
porated into the CAA under section 225(f) of
the CAA, provides that nothing in the EPPA
shall be construed to prohibit the adminis-
tration of any lie detector test by the Fed-
eral Government, in the performance of any
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counterintelligence function, to any expert,
consultant or employvee of any contractor
under contract with the Department of De-
fense; or with the Department of Energy, in
connection with the atomic energy defense
activities of such Department.

(c) Section T(b)(2)(A) of the EPPA, incor-
porated into the CAA under section 225(f) of
the CAA, provides that nothing in the EPPA
shall be construed to prohibit the adminis-
tration of any lie detector test by the Fed-
eral Government, in the performance of any
intelligence or counterintelligence function
of the National Security Agency, the Defense
Intelligence Agency, or the Central Intel-
ligence Agency, to any individual employed
by, assigned to, or detailed to any such agen-
Cy; Or any expert or consultant under con-
tract to any such agency; or any employee of
a contractor to such agency; or any individ-
ual applying for a position in any such agen-
cy; or any individual assigned to a space
where sensitive cryptologic information is
produced, processed, or stored for any such
agency.

(d) Section T(b)2)(B) of the EPPA, incor-
porated into the CAA under section 225(f) of
the CAA, provides that nothing in the EPPA
shall be construed to prohibit the adminis-
tration of any lie detector test by the Fed-
eral Government, in the performance of any
intelligence or counterintelligence function,
to any covered employee whose duties in-
volve access to information that has been
classified at the level of top secret or des-
ignated as being within a special access pro-
gram under section 4.2 (a) of Executive Order
12356 (or a successor Executive Order).

(c) Counterintelligence for purposes of the
above paragraphs means information gath-
ered and activities conducted to protect
against espionage and other clandestine in-
telligence activities, sabotage, terrorist ac-
tivities, or assassinations conducted for or
on behalf of foreign governments, or foreign
or domestic organizations or persons.

(d) Lie detector tests of persons described
in the above paragraphs will be administered
in accordance with applicable Department of
Defense directives and regulations, or other
regulations and directives governing the use
of such tests by the United States Govern-
ment, as applicable.

Sec. 1.12 Ezxemption for Employing Offices
Conducting Investigations of Economic Loss
or Infury.

(a) Section T(d) of the EPPA, incorporated
into the CAA under section 225(f) of the CAA,
provides a limited exemption from the gen-
eral prohibition on lie detector use for em-
ployers conducting ongoing investigations of
economic loss or injury to the employer's
business. An employing office may regquest
an employee, subject to the conditions set
forth in sections 8 and 10 of the EPPA and
Secs. 1.20, 1.22, 1.23, 1.24, 1.25, 1.26 and 1.35 of
this part, to submit to a polygraph test, but
no other type of lie detector test, only if—

(1) The test is administered in connection
with an ongoing investigation involving eco-
nomic loss or injury to the employing of-
fice's operations, such as theft, embezzle-
ment, misappropriation or an act of unlawful
industrial espionage or sabotage;

(2) The employee had access to the prop-
erty that is the subject of the investigation;

(3) The employing office has a reasonable
suspicion that the employee was involved in
the incident or activity under investigation;

(4) The employing office provides the ex-
aminee with a statement, in a language un-
derstood by the examinee, prior to the test
which fully explains with particularity the
specific incident or activity being inwves-
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tigated and the basis for testing particular
employees and which contains, at a mini-
mum:

(i) An identification with particularity of
the specific economic loss or injury to the
operations of the employing office;

(i1) A description of the employee’s access
to the property that is the subject of the in-
vestigation;

(i11) A description in detail of the basis of
the employing office's reasonable suspicion
that the employee was involved in the inci-
dent or activity under investigation; and

(iv) Signature of a person (other than a
polygraph examiner) authorized to legally
bind the employing office; and

(5) The employing office retains a copy of
the statement and proof of service described
in paragraph (a)(4) of this section for at least
3 years.

(b) For the exemption to apply, the condi-
tion of an “ongoing investigation’ must be
met. As used in section 7(d) of the EPPA, the
ongoing investigation must be of a specific
incident or activity. Thus, for example, an
employing office may not request that an
employee or employees submit to a poly-
graph test in an effort to determine whether
or not any thefts have occurred. Such ran-
dom testing by an employing office is pre-
cluded by the EPPA. Further, because the
exemption is limited to a specific incident or
activity, an employing office is precluded
from using the exemption in situations
where the so-called “‘ongoing investigation™
is continuous. For example, the fact that
items are frequently missing would not be a
sufficient basis, standing alone, for admin-
istering a polygraph test. Even if the em-
ploying office can establish that unusually
high amounts of property are missing in a
given month, this, in and of itself, would not
be a sufficient basis to meet the specific inci-
dent requirement. On the other hand, poly-
graph testing in response to missing prop-
erty would be permitted where additional
evidence is obtained through subsequent in-
vestigation of specific items missing through
intentional wrongdoing, and a reasonable
suspicion that the employee to be
polygraphed was involved in the incident
under investigation. Administering a poly-
graph test in circumstances where the miss-
ing property is merely unspecified, statis-
tical shortages, without identification of a
specific incident or activity that produced
the missing property and a ‘‘reasonable sus-
picion that the employee was involved,”
would amount to little more than a fishing
expedition and is prohibited by the EPPA as
applied to covered employees and employing
offices by the CAA.

(c)(1)(1) The terms economic loss or injury to
the employing office's operations include both
direct and indirect economic loss or injury.

(i1) Direct loss or injury includes losses or
injuries resulting from theft, embezzlement,
misappropriation, espionage or sabotage.
These examples, cited in the EPPA, are in-
tended to be illustrative and not exhaustive.
Another specific incident which would con-
stitute direct economic loss or injury is the
misappropriation of confidential or trade se-
cret information.

(iii) Indirect loss or injury includes the use
of an employing office’'s operations to com-
mit a crime, such as check-kiting or money
laundering. In such cases, the ongoing inves-
tigation must be limited to criminal activity
that has already occurred, and to use of the
employing office’s operations (and not sim-
ply the use of the premises) for such activ-
ity. For example, the use of an employing of-
fice's wehicles, warehouses, computers or
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equipment to smuggle or facilitate the im-
porting of illegal substances constitutes an
indirect loss or injury to the employing of-
fice's business operations. Conversely, the
mere fact that an illegal act occurs on the
employing office's premises (such as a drug
transaction that takes place in the employ-
ing office’s parking lot or rest room) does
not constitute an indirect economic loss or
injury to the employing office.

(iv) Indirect loss or injury also includes
theft or injury to property of another for
which the employing office exercises fidu-
ciary, managerial or security responsibility,
or where the office has custody of the prop-
erty (but not property of other offices to
which the employees have access by virtue of
the employment relationship). For example,
if 2 maintenance employee of the manager of
an apartment building steals jewelry from a
tenant’s apartment, the theft results in an
indirect economic loss or injury to the em-
ployer because of the manager's manage-
ment responsibility with respect to the ten-
ant's apartment. A messenger on a delivery
of confidential business reports for a client
firm who steals the reports causes an indi-
rect economic loss or injury to the mes-
senger service because the messenger service
is custodian of the client firm's reports, and
therefore is responsible for their security.
Similarly, the theft of property protected by
a security service employer is considered an
economic loss or injury to that employer.

(v) A theft or injury to a client firm does
not constitute an indirect loss or injury to
an employing office unless that employing
office has custody of, or management, or se-
curity responsibility for, the property of the
client that was lost or stolen or injured. For
example, a cleaning contractor has no re-
sponsibility for the money at a client bank.
If money is stolen from the bank by one of
the cleaning contractor's employees, the
cleaning contractor does not suffer an indi-
rect loss or injury.

(vi) Indirect loss or injury does not include
loss or injury which is merely threatened or
potential, e.g., & threatened or potential loss
of an advantageous business relationship.

(2) Economic losses or injuries which are
the result of unintentional or lawful conduct
would not serve as a basis for the adminis-
tration of a polygraph test. Thus, apparently
unintentional losses or injuries stemming
from truck, car, workplace, or other similar
type accidents or routine inventory or cash
register shortages would not meet the eco-
nomic loss or injury requirement. Any eco-
nomic loss incident to lawful union or em-
ployee activity also would not satisfy this
requirement.

(3) It is the operations of the employing of-
fice which must suffer the economic loss or
injury. Thus, a theft committed by one em-
ployee against another employee of the same
employing office would not satisfy the re-
quirement.

(d) While nothing in the EPFPA as applied
by the CAA prohibits the use of medical
tests to determine the presence of controlled
substances or alcohol in bodily fluids, the
section 7(d) exemption of the EPPA does not
permit the use of a polygraph test to learn
whether an employee has used drugs or alco-
hol, even where such possible use may have
contributed to an economic loss to the em-
ploying office (e.g., an accident involving an
employing office’s vehicle).

(e) Section T(d)2) of the EPPA provides
that, as a condition for the use of the exemp-
tion, the employee must have had access to
the property that is the subject of the inves-
tigation.
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(1) The word access, as used in section
T(d)2), refers to the opportunity which an
employee had to cause, or to aid or abet in
causing, the specific economic loss or injury
under investigation. The term ‘‘access’,
thus, includes more than direct or physical
contact during the course of employment.
For example, as a general matter, all em-
ployees working in or with authority to
enter a property storage area have ‘‘access”
to unsecured property in the area. All em-
ployees with the combination to a safe have
“access™ to the property in a locked safe.
Employees also have “‘access’ who have the
ability to divert possession or otherwise af-
fect the disposition of the property that is
the subject of investigation. For example, a
bookkeeper in a jewelry store with access to
inventory records may aid or abet a clerk
who steals an expensive watch by removing
the watch from the employing office’s inven-
tory records. In such a situation, it is clear
that the bookkeeper effectively has “‘access”
to the property that is the subject of the in-
vestigation.

(2) As used in section T(d)(2), property refers
to specifically identifiable property, but also
includes such things of value as security
codes and computer data, and proprietary, fi-
nancial or technical information, such as
trade secrets, which by its availability to
competitors or others would cause economic
harm to the employing office.

(f)1) As used in section 7(d)(3), the term
reasonable suspicion refers to an observable,
articulable basis in fact which indicates that
a particular employee was involved in, or re-
sponsible for, an economic loss. Access in the
sense of possible or potential opportunity,
standing alone, does not constitute a basis
for “reasonable suspicion.” Information
from a co-worker, or an employee’'s behavior,
demeanor, or conduct may be factors in the
basis for reasonable suspicion. Likewise, in-
consistencies between facts, claims, or state-
ments that surface during an investigation
can serve as a sufficient basis for reasonable
suspicion. While access or opportunity,
standing alone, does not constitute a basis
for reasonable suspicion, the totality of cir-
cumstances surrounding the access or oppor-
tunity (such as its unauthorized or unusual
nature or the fact that access was limited to
a single individual) may constitute a factor
in determining whether there is a reasonable
suspicion.

(2) For example, in an investigation of a
theft of an expensive piece of jewelry, an em-
ployee authorized to open the establish-
ment’s safe no earlier than 9 a.m., in order to
place the jewelry in a window display case, is
observed opening the safe at 7:30 a.m. In such
a situation, the opening of the safe by the
employee one and one-half hours prior to the
specified time may serve as the basis for rea-
sonable suspicion. On the other hand, in the
example given, if the employee is asked to
bring the piece of jewelry to his or her office
at T:30 a.m., and the employee then opened
the safe and reported the jewelry missing,
such access, standing alone, would not con-
stitute a basis for reasonable suspicion that
the employee was involved in the incident
unless access to the safe was limited solely
to the employee. If no one other than the
employee possessed the combination to the
safe, and all other possible explanations for
the loss are ruled out, such as a break-in, a
basis for reasonable suspicion may be formu-
lated based on sole access by one employee.

(3) The employing office has the burden of
establishing that the specific individual or
individuals to be tested are ‘‘reasonably sus-
pected” of involvement in the specific eco-
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nomic loss or injury for the requirement in

section 7(d)(3) of the EPPA to be met.

(g)X1) As discussed in paragraph (a)(4) of
this section, section 7(d)(4) of the EPPA sets
forth what information, at a minimum, must
be provided to an employee if the employing
office wishes to claim the exemption.

(2) The statement required under para-
graph (a)(4) of this section must be received
by the employee at least 48 hours, excluding
weekend days and holidays, prior to the time
of the examination. The statement must set
forth the time and date of receipt by the em-
ployee and be verified by the employee’s sig-
nature. This will provide the employee with
adequate pre-test notice of the specific inci-
dent or activity being investigated and af-
ford the employee sufficient time prior to
the test to obtain and consult with legal
counsel or an employee representative.

(3) The statement to be provided to the em-
ployee must set forth with particularity the
specific incident or activity being inves-
tigated and the basis for testing particular
employees. Section T(d)(4)(A) of the EPFPA
requires specificity beyond the mere asser-
tion of general statements regarding eco-
nomic loss, employee access, and reasonable
suspicion. For example, an employing of-
fice's assertion that an expensive watch was
stolen, and that the employee had access to
the watch and is therefore a suspect, would
not meet the “with particularity’ criterion.
If the basis for an employing office’s request-
ing an employee (or employees) to take a
polygraph test is mot articulated with par-
ticularity, and reduced to writing, then the
standard is not met. The identity of a co-
worker or other individual providing infor-
mation used to establish reasonable sus-
picion need not be revealed in the statement.

(4) It is further required that the state-
ment provided to the examinee be signed by
the employing office, or an employee or
other representative of the employing office
with authority to legally bind the employing
office. The person signing the statement
must not be a polygraph examiner unless the
examiner is acting solely in the capacity of
an employing office with respect to his or
her own employees and does not conduct the
examination. The standard would not be
met, and the exemption would not apply if
the person signing the statement is not au-
thorized to legally bind the employing office.

(h) Polygraph tests administered pursuant
to this exemption are subject to the limita-
tions set forth in sections 8 and 10 of the
EPPA, as discussed In Secs. 1.20, 1.22, 1.23,
1.24, 1.25, 1.26, and 1.35 of this part. As pro-
vided in these sections, the exemption will
apply only if certain requirements are met.
Failure to satisfy any of the specified re-
quirements nullifies the statutory authority
for polygraph test administration and may
subject the employing office to remedial ac-
tions, as provided for in section 6(c) of the
EPPA.

Sec. 1.13 Ezemption of Employing Offices Au-
thorized to Manufacture, Distribute, or Dis-
pense Controlled Substances.

(a) Section 7(f) of the EPPA, incorporated
into the CAA by section 225(f) of the CAA,
provides an exemption from the EPPA’'s gen-
eral prohibition regarding the use of poly-
graph tests for employers authorized to man-
ufacture, distribute, or dispense a controlled
substance listed in schedule I, II, IIT, or IV of
section 202 of the Controlled Substances Act
(21 U.S.C. §812). This exemption permits the
administration of polygraph tests, subject to
the conditions set forth in sections 8 and 10
of the EPPA and Sec. 1.21, 1.22, 1.23, 1.24, 1.25,
1.26, and 1.35 of this part, to:
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(1) A prospective employee who would have
direct access to the manufacture, storage,
distribution, or sale of any such controlled
substance; or

(2) A current employee if the following
conditions are met:

(i) The test is administered in connection
with an ongoing investigation of criminal or
other misconduct involving, or potentially
involving, loss or injury to the manufacture,
distribution, or dispensing of any such con-
trolled substance by such employing office;
and

(ii) The employee had access to the person
or property that is the subject of the inves-
tigation.

(b)(1) The terms manufacture, distribute, dis-
tribution, dispense, storage, and sale, for the
purposes of this exemption, are construed
within the meaning of the Controlled Sub-
stances Act (21 U.S.C. §812 et seq.), as admin-
istered by the Drug Enforcement Adminis-
tration (DEA), U.S. Department of Justice.

(2) The exemption in section T7(f) of the
EPPA applies only to employing offices that
are authorized by DEA to manufacture, dis-
tribute, or dispense a controlled substance.
Section 202 of the Controlled Substances Act
(21 U.S.C. §812) requires every person who
manufactures, distributes, or dispenses any
controlled substance to register with the At-
torney General (i.e., with DEA). Common or
contract carriers and warehouses whose pos-
session of the controlled substance is in the
usual course of their business or employment
are not required to register. Truck drivers
and warehouse employees of the persons or
entities registered with DEA and authorized
to manufacture, distribute, or dispense con-
trolled substances, are within the scope of
the exemption where they have direct access
or access to the controlled substances, as
discussed below.

(¢) In order for a polygraph examination to
be performed, section T(f) of the Act requires
that a prospective employee have “direct ac-
cess” to the controlled substance(s) manu-
factured, dispensed, or distributed by the
employing office. Where a current employee
is to be tested as a part of an ongoing inves-
tigation, section 7(f) requires that the em-
ployee have ‘“‘access” to the person or prop-
erty that is the subject of the investigation.

(1) A prospective employee would have “‘di-
rect access" if the position being applied for
has responsibilities which include contact
with or which affect the disposition of a con-
trolled substance, including participation in
the process of obtaining, dispensing, or oth-
erwise distributing a controlled substance.
This includes contact or direct involvement
in the manufacture, storage, testing, dis-
tribution, sale or dispensing of a controlled
substance and may include, for example,
packaging, repackaging, ordering, licensing,
shipping, receiving, taking inventory, pro-
viding security, prescribing, and handling of
a controlled substance. A prospective em-
ployee would have ‘‘direct access' if the de-
seribed job duties would give such person ac-
cess to the products in question, whether
such employee would be in physical proxim-
ity to controlled substances or engaged in
activity which would permit the employee to
divert such substances to his or her posses-
sion.

(2) A current employee would have ‘‘ac-
cess”” within the meaning of section 7(f) if
the employee had access to the specific per-
son or property which is the subject of the
on-going investigation, as discussed in Sec.
1.12(e) of this part. Thus, to test a current
employee, the employee need not have had
‘‘direct” access to the controlled substance,
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but may have had only infrequent, random,
or opportunistic access. Such access would
be sufficient to test the employee if the em-
ployee could have caused, or could have
aided or abetted in causing, the loss of the
specific property which is the subject of the
investigation. For example, a maintenance
worker in a drug warehouse, whose job du-
ties include the cleaning of areas where the
controlled substances which are the subject
of the investigation were present, but whose
job duties do not include the handling of con-
trolled substances, would be deemed to have
“‘access”, but normally not “‘direct access’,
to the controlled substances. On the other
hand, a drug warehouse truck loader, whose
job duties include the handling of outgoing
shipment orders which contain controlled
substances, would have ‘“direct access” to
such controlled substances. A pharmacy de-
partment in a supermarket is another com-
mon situation which is useful in illustrating
the distinction between ‘‘direct access’ and
“access.” Store personnel receiving pharma-
ceutical orders, i.e., the pharmacist, phar-
macy intern, and other such employees
working in the pharmacy department, would
ordinarily have “‘direct access” to controlled
substances. Other store personnel whose job
duties and responsibilities do not include the
handling of controlled substances but who
had occasion to enter the pharmacy depart-
ment where the controlled substances which
are the subject of the investigation were
stored, such as maintenance personnel or
pharmacy cashiers, would have ‘‘access.”
Certain other store personnel whose job du-
ties do not permit or require entrance into
the pharmacy department for any reason,
such as produce or meat clerks, checkout
cashiers, or baggers, would not ordinarily
have ‘“access.” However, any current em-
ployee, regardless of described job duties,
may be polygraphed if the employing office’s
investigation of criminal or other mis-
conduct discloses that such employee in fact
took action to obtain ‘““‘access’ to the person
or property that is the subject of the inves-
tigation—e.g., by actually entering the drug
storage area in violation of company rules.
In the case of “‘direct access™, the prospec-
tive employee's access to controlled sub-
stances would be as a part of the manufac-
turing, dispensing or distribution process,
while a current employee’'s ‘“‘access” to the
controlled substances which are the subject
of the investigation need only be opportun-
istic.

(d) The term prospective employee, for the
purposes of this section, includes a current
employee who presently holds a position
which does not entail direct access to con-
trolled substances, and therefore is outside
the scope of the exemption’s provisions for
preemployment. polygraph testing, provided
the employee has applied for and is being
considered for transfer or promotion to an-
other position which entails such direct ac-
cess. For example, an office secretary may
apply for promotion to a position in the
vault or cage areas of a drug warehouse,
where controlled substances are kept. In
such a situation, the current employee would
be deemed a “prospective employee” for the
purposes of this exemption, and thus could
be subject to preemployment polygraph
screening, prior to such a change in position.
However, any adverse action which is based
in part on a polygraph test against a current
employee who is considered a ‘‘prospective
employee’ for purposes of this section may
be taken only with respect to the prospective
position and may not affect the employee’s
employment in the current position.
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(e) Section T(f) of the EPPA, as applied by
the CAA, makes no specific reference to a re-
quirement that employing offices provide
current employees with a written statement
prior to polygraph testing. Thus, employing
offices to whom this exemption is available
are not required to furnish a written state-
ment such as that specified in section 7(d) of
the EPPA and Sec. 1.12(a)(4) of this part.

(f) For the section 7(f) exemption to apply,
the polygraph testing of current employees
must be administered in connection with an
ongoing investigation of criminal or other
misconduct involving, or potentially involv-
ing, loss or injury to the manufacture, dis-
tribution, or dispensing of any such con-
trolled substance by such employing office.

(1) Current employees may only be admin-
istered polygraph tests in connection with
an ongoing investigation of criminal or other
misconduct, relating to a specific incident or
activity, or potential incident or activity.
Thus, an employing office is precluded from
using the exemption in connection with con-
tinuing investigations or on a random basis
to determine if thefts are occurring. How-
ever, unlike the exemption in section T(d) of
the EPPA for employing offices conducting
ongoing investigations of economic loss or
injury, the section 7(f) exemption includes
ongoing investigations of misconduct involv-
ing potential drug losses. Nor does the latter
exemption include the requirement for ‘‘rea-
sonable suspicion” contained in the section
7(d) exemption. Thus, a drug store operator
is permitted to polygraph all current em-
ployees who have access to a controlled sub-
stance stolen from the inventory, or where
there 1s evidence that such a theft is
planned. Polygraph testing based on an in-
ventory shortage of the drug during a par-
ticular accounting period would not be per-
mitted unless there is extrinsic evidence of
misconduct.

(2) In addition, the test must be adminis-
tered in connection with loss or injury, or
potential loss or injury, to the manufacture,
distribution, or dispensing of a controlled
substance.

(1) Retail drugstores and wholesale drug
warehouses typlcally carry inventory of so-
called health and beauty ailds, cosmetics,
over-the-counter drugs, and a variety of
other similar products, in addition to their
product lines of controlled drugs. The non-
controlled products usually constitute the
majority of such firms’' sales volumes. An
economic loss or injury related to such non-
controlled substances would not constitute a
basis of applicability of the section 7(f) ex-
emption. For example, an investigation into
the theft of a gross of cosmetic products
could not be a basis for polygraph testing
under section 7(f), but the theft of a con-
tainer of valium could be.

(11) Polygraph testing, with respect to an
ongoing investigation concerning products
other than controlled substances might be
initiated under section 7(d) of the EPPA and
Sec. 1.12 of this part. However, the exemp-
tion in section 7(f) of the EPPA and this sec-
tion is limited solely to losses or injury asso-
ciated with controlled substances.

(g) Polygraph tests administered pursuant
to this exemption are subject to the limita-
tions set forth in sections 8 and 10 of the
EPPA, as discussed in Secs. 1.21, 1.22, 1.23,
1.24, 1.25, 1.26, and 1.35 of this part. As pro-
vided in these sections, the exemption will
apply only if certain requirements are met.
Failure to satisfy any of the specified re-
quirements nullifies the statutory authority
for polygraph test administration and may
subject the employving office to the remedies
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authorized in section 204 of the CAA. The ad-
ministration of such tests is also subject to
collective bargaining agreements, which
may either prohibit lie detector tests, or
contain more restrictive provisions with re-
spect to polygraph testing.
Subpart C—Restrictions on polygraph usage
under exemptions
Sec. 1.20 Adverse employment action under on-
going investigation exemption.

(a) Section 8(a)(1) of the EPPA provides
that the limited exemption in section 7(d) of
the EPPA and Sec. 1.12 of this part for ongo-
ing investigations shall not apply if an em-
ploying office discharges, disciplines, denies
employment or promotion or otherwise dis-
criminates in any manner against a current
employee based upon the analysis of a poly-
graph test chart or the refusal to take a
polygraph test, without additional support-
ing evidence.

(b) ‘““*Additional supporting evidence', for
purposes of section 8(a) of the EPPA, in-
cludes, but is not limited to, the following:

(1)(1) Evidence indicating that the em-
ployee had access to the missing or damaged
property that is the subject of an ongoing in-
vestigation; and

(11) Evidence leading to the employing of-
fice's reasonable suspicion that the employee
was involved in the incident or activity
under investigation; or

(2) Admissions or statements made by an
employee before, during or following a poly-
graph examination.

(c) Analysis of a polygraph test chart or re-
fusal to take a polygraph test may not serve
as a basis for adverse employment action,
even with additional supporting evidence,
unless the employing office observes all the
requirements of sections 7(d) and 8(b) of the
EPPA, as applied by the CAA and described
in Secs. 1.12, 1.22, 1.23, 1.24 and 1.25 of this
part.

Sec. 1.21 Adverse employment action under con-
trolled substance exemption.

(a) Section 8(a)(2) of the EPPA provides
that the controlled substance exemption in
section 7(f) of the EPPA and section 1.13 of
this part shall not apply if an employing of-
fice discharges, disciplines, denies employ-
ment or promotion, or otherwise discrimi-
nates in any manner against a current em-
ployee or prospective employee based solely
on the analysis of a polygraph test chart or
the refusal to take a polygraph test.

(b) Analysis of a polygraph test chart or
refusal to take a polygraph test may serve as
one basis for adverse employment actions of
the type described in paragraph (a) of this
section, provided that the adverse action was
also based on another bona fide reason, with
supporting evidence therefor. For exzample,
traditional factors such as prior employment
experience, education, job performance, etc.
may be used as a basis for employment deci-
sions. Employment decisions based on ad-
missions or statements made by an employee
or prospective employee before, during or
following a polygraph examination may,
likewise, serve as a basis for such decisions.

(c) Analysis of a polygraph test chart or
the refusal to take a polygraph test may not
serve as a basis for adverse employment ac-
tion, even with another legitimate basis for
such action, unless the employing office ob-
serves all the requirements of section 7(f) of
the EPPA, as appropriate, and section 8(b) of
the EPPA, as described in sections 1.13, 1.22,
1.23, 1.24 and 1.25 of this part.

Sec. 1.22 Rights of examinee—general.

(a) Pursuant to section 8(b) of the EPPA,

the limited exemption in section 7(d) of the
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EPPA for ongoing investigations (described
in Secs. 1.12 and 1.13 of this part) shall not
apply unless all of the requirements set forth
in this section and Secs. 1.23 through 1.25 of
this part are met.

(b) During all phases of the polygraph test-
ing the person being examined has the fol-
lowing rights:

(1) The examinee may terminate the test
at any time.

(2) The examinee may not be asked any
questions in a degrading or unnecessarily in-
trusive manner.

(3) The examinee may not be asked any
questions dealing with:

(1) Religious beliefs or affiliations;

(i) Beliefs or opinions regarding racial
matters;

(111) Political beliefs or affiliations;

(1v) Sexunal preferences or behavior; or

(v) Bellefs, affiliations, opinions, or lawful
activities concerning unions or labor organi-
zations.

(4) The examinee may not be subjected to
a test when there is sufficient written evi-
dence by a physician that the examinee is
suffering from any medical or psychological
condition or undergoing any treatment that
might cause abnormal responses during the
actual testing phase. “Sufficient written evi-
dence’ shall constitute, at a minimum, a
statement by a physician specifically de-
scribing the examinee’s medical or psycho-
logical condition or treatment and the basis
for the physician’s opinion that the condi-
tion or treatment might result in such ab-
normal responses.

(5) An employee or prospective employee
who exercises the right to terminate the
test, or who for medical reasons with suffi-
cient supporting evidence is not adminis-
tered the test, shall be subject to adverse
employment action only on the same basis
as one who refuses to take a polygraph test,
as described in Secs. 1.20 and 1.21 of this part.

(c) Any polygraph examination shall con-
sist of one or more pretest phases, actual
testing phases, and post-test phases, which
must be conducted in accordance with the
rights of examinees described in Secs. 1.23
through 1.25 of this part.

Sec. 1.23 Rights of examinee—pretest phase.

(a) The pretest phase consists of the ques-
tioning and other preparation of the prospec-
tive examinee before the actual use of the
polygraph instrument. During the initial
pretest phase, the examinee must be:

(1) Provided with written notice, in a lan-
guage understood by the examinee, as to
when and where the examination will take
place and that the examinee has the right to
consult with counsel or an employee rep-
resentative before each phase of the test.
Such notice shall be received by the exam-
inee at least forty-eight hours, excluding
weekend days and holidays, before the time
of the examination, except that a prospec-
tive employee may, at the employee's op-
tion, give written consent to administration
of a test anytime within 48 hours but no ear-
lier than 24 hours after receipt of the written
notice. The written notice or proof of service
must set forth the time and date of receipt
by the employee or prospective employee
and be verified by his or her signature. The
purpose of this requirement is to provide a
sufficient opportunity prior to the examina-
tion for the examinee to consult with coun-
sel or an employee representative. Provision
shall also be made for a convenient place on
the premises where the examination will
take place at which the examinee may con-
sult privately with an attorney or an em-
ployee representative before each phase of
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the test. The attorney or representative may
be excluded from the room where the exam-
ination is administered during the actual
testing phase.

(2) Informed orally and in writing of the
nature and characteristics of the polygraph
instrument and examination, including an
explanation of the physical operation of the
polygraph instrument and the procedure
used during the examination.

(3) Provided with a written notice prior to
the testing phase, in a language understood
by the examinee, which shall be read to and
signed by the examinee. Use of Appendix A
to this part, if properly completed, will con-
stitute compliance with the contents of the
notice requirement of this paragraph. If a
format other than in Appendix A is used, it
must contain at least the following informa-
tion:

(1) Whether or not the polygraph examina-
tion area contains a two-way mirror, a cam-
era, or other device through which the exam-
inee may be observed;

(1) Whether or not any other device, such
as those used in conversation or recording
will be used during the examination;

(1i1) That both the examinee and the em-
ploying office have the right, with the oth-
er’'s knowledge, to make a recording of the
entire examination;

(iv) That the examinee has the right to ter-
minate the test at any time;

(v) That the examinee has the right, and
will be given the opportunity, to review all
questions to be asked during the test;

(vi) That the examinee may not be asked
questions in a manner which degrades, or
needlessly intrudes;

(vii) That the examinee may not be asked
any questions concerning religious beliefs or
opinions; beliefs regarding racial matters;
political bellefs or affiliations; matters re-
lating to sexual behavior; bellefs, affili-
ations, opinions, or lawful activities regard-
ing unions or labor organizations;

(viil) That the test may not be conducted
if there is sufficient written evidence by a
physician that the examinee is suffering
from a medical or psychological condition or
undergoing treatment that might cause ab-
normal responses during the examination;

(ix) That the test is not and cannot be re-
quired as a condition of employment;

(x) That the employing office may not dis-
charge, dismiss, discipline, deny employment
or promotion, or otherwise discriminate
against the examinee based on the analysis
of a polygraph test, or based on the
examinee's refusal to take such a test, with-
out additional evidence which would support
such action;

(xi)(A) In connection with an ongoing in-
vestigation, that the additional evidence re-
quired for the employing office to take ad-
verse action agalnst the examinee, including
termination, may be evidence that the exam-
inee had access to the property that is the
subject of the investigation, together with
evidence supporting the employing office’s
reasonable suspicion that the examinee was
involved in the incident or activity under in-
vestigation;

(B) That any statement made by the exam-
inee before or during the test may serve as
additional supporting evidence for an ad-
verse employment action, as described in
paragraph (a)(3)(x) of this section, and that
any admission of criminal conduct by the ex-
aminee may be transmitted to an appro-
priate government law enforcement agency;

(xi1) That information acquired from a
polygraph test may be disclosed by the ex-
aminer or by the employing office only:
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(A) To the examinee or any other person
specifically designated in writing by the ex-
aminee to receive such information;

(B) To the employing office that requested
the test;

(C) To a court, governmental agency, arbi-
trator, or mediator pursuant to a court
order;

(D) By the employing office, to an appro-
priate governmental agency without a court
order where, and only insofar as, the infor-
mation disclosed is an admission of criminal
conduct;

(x111) That if any of the examinee's rights
or protections under the law are violated,
the examinee has the right to take action
against the employing office under sections
401-404 of the CAA. Employing offices that
viclate this law are liable to the affected ex-
aminee, who may recover such legal or equi-
table relief as may be appropriate, including,
but not limited to, employment, reinstate-
ment, and promotion, payment of lost wages
and benefits, and reasonable costs, including
attorney's fees;

(xiv) That the examinee has the right to
obtain and consult with legal counsel or
other representative before each phase of the
test, although the legal counsel or represent-
ative may be excluded from the room where
the test Is administered during the actual
testing phase.

(xv) That the employee’s rights under the
CAA may not be waived, either voluntarily
or involuntarily, by contract or otherwise,
except as part of a written settlement to a
pending action or complaint under the CAA,
agreed to and signed by the parties.

(b) During the initial or any subsequent
pretest phases, the examinee must be given
the opportunity, prior to the actual testing
phase, to review all questions in writing that
the examiner will ask during each testing
phase. Such guestions may be presented at
any point in time prior to the testing phase.
Sec. 1.24 Rights of eraminee—actual testing

phase

(a) The actual testing phase refers to that
time during which the examiner administers
the examination by using a polygraph in-
strument with respect to the examinee and
then analyzes the charts derived from the
test. Throughout the actual testing phase,
the examiner shall not ask any question that
was not presented in writing for review prior
to the testing phase. An examiner may, how-
ever, recess the testing phase and return to
the pre-test phase to review additional rel-
evant questions with the examinee. In the
case of an ongoing investigation, the exam-
iner shall ensure that all relevant questions
(as distinguished from technical baseline
questions) pertain to the investigation.

(b) No testing period subject to the provi-
sions of the Act shall be less than ninety
minutes in length. Such “test period” begins
at the time that the examiner begins inform-
ing the examinee of the nature and charac-
teristics of the examination and the instru-
ments involved, as prescribed in section
8(b)(2)(B) of the EPPA and Sec. 1.23(a)(2) of
this part, and ends when the examiner com-
pletes the review of the test results with the
examinee as provided in Sec. 1.25 of this part.
The ninety-minute minimum duration shall
not apply if the examinee voluntarily acts to
terminate the test before the completion
thereof, in which event the examiner may
not render an opinion regarding the employ-
ee's truthfulness.

Sec. 1.25 Rights of examinee—post-test phase

(a) The post-test phase refers to any ques-
tioning or other communication with the ex-
aminee following the use of the polygraph in-
strument, including review of the results of
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the test with the examinee. Before any ad-
verse employment action, the employing of-
fice must:

(1) Further interview the examinee on the
basis of the test results; and

(2) Give to the examinee a written copy of
any opinions or conclusions rendered in re-
sponse to the test, as well as the questions
asked during the test, with the correspond-
ing charted responses. The term ‘“‘cor-
responding charted responses” refers to cop-
ies of the entire examination charts record-
ing the employee’s physiological responses,
and not just the examiner's written report
which describes the examinee's responses to
the questions as ‘‘charted” by the instru-
ment.

Sec. 1.26 Qualifications of and reguirements
for ezaminers.

(a) Section 8 (b) and (c) of the EPPA pro-
vides that the limited exemption in section
7(d) of the EPPA for ongoing investigations
shall not apply unless the person conducting
the polygraph examination meets specified
qualifications and requirements.

(b) An examiner must meet the following
qualifications:

(1) Have a valid current license, if required
by the State in which the test is to be con-
ducted; and

(2) Carry a minimum bond of $50,000 pro-
vided by a surety incorporated under the
laws of the United States or of any State,
which may under those laws guarantee the
fidelity of persons holding positions of trust,
or carry an equivalent amount of profes-
sional liability coverage.

(c) An examiner must also, with respect to
examinees identified by the employing office
pursuant to Sec. 1.30(c) of this part:

(1) Observe all rights of examinees, as set
out in Secs. 1.22, 1.23, 1.24, and 1.25 of this

part;

(2) Administer no more than five polygraph
examinations in any one calendar day on
which a test or tests subject to the provi-
sions of EPPA are administered, not count-
ing those instances where an examinee vol-
untarily terminates an examination prior to
the actual testing phase;

(3) Administer no polygraph examination
subject to the provisions of the EPPA which
is less than ninety minutes in duration, as
described in Sec. 1.24(b) of this part; and

(4) Render any opinion or conclusion re-
garding truthfulness or deception in writing.
Such opinion or conclusion must be based
solely on the polygraph test results. The
written report shall not contain any infor-
mation other than admissions, information,
case facts, and interpretation of the charts
relevant to the stated purpose of the poly-
graph test and shall not include any rec-
ommendation concerning the employment of
the examinee.

(5) Maintain all opinions, reports, charts,
written questions, lists, and other records re-
lating to the test, including, statements
signed by examinees advising them of rights
under the CAA (as described in section
1.23(a)(3) of this part) and any electronic re-
cordings of examinations, for at least three
years from the date of the administration of
the test. (See section 1.30 of this part for rec-
ordkeeping requirements.)

Subpart D—Recordkeeping and disclosure

requirements
Sec. 1.30 Records to be preserved for 3 years.

(a) The following records shall be kept for
a minimum period of three years from the
date the polygraph examination is conducted
(or from the date the examination is re-
quested if no examination is conducted):
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(1) Each employing office that requests an
employee to submit to a polygraph examina-
tion in connection with an ongoing inves-
tigation involving economic loss or injury
shall retain a copy of the statement that
sets forth the specific incident or activity
under investigation and the basis for testing
that particular covered employee, as re-
quired by section 7(d)(4) of the EPPA and de-
scribed in 1.12(a)(4) of this part.

(2) Each examiner retained to administer
examinations pursuant to any of the exemp-
tions under section 7(d), (e) or (f) of the
EPPA (described in sections 1.12 and 1.13 of
this part) shall maintain all opinions, re-
ports, charts, written questions, lists, and
other records relating to polygraph tests of
such persons.

Sec. 1.35 Disclosure of test information

This section prohibits the unauthorized
disclosure of any information obtained dur-
ing a polygraph test by any person, other
than the examinee, directly or indirectly, ex-
cept as follows:

(a) A polygraph examiner or an employing
office (other than an employing office ex-
empt under section 7 (a), or (b) of the EFPFPA
(described in Secs. 1.10 and 1.11 of this part))
may disclose information acquired from a
polygraph test only to:

(1) The examinee or an individual specifi-
cally designated in writing by the examinee
to receive such information;

(2) The employing office that requested the
polygraph test pursuant to the provisions of
the EPPA (including management personnel
of the employing office where the disclosure
is relevant to the carrying out of their job
responsibilities);

(3) Any court, governmental agency, arbi-
trator, or mediator pursuant to an order
from a court of competent jurisdiction re-
quiring the production of such information;

(b) An employing office may disclose infor-
mation from the polygraph test at any time
to an appropriate governmental agency with-
out the need of a court order where, and only
insofar as, the information disclosed is an
admission of criminal conduct.

(c) A polygraph examiner may disclose test
charts, without identifying information (but
not other examination materials and
records), to another examiner(s) for exam-
ination and analysis, provided that such dis-
closure is for the sole purpose of consulta-
tion and review of the initial examiner’s
opinion concerning the indications of truth-
fulness or deception. Such action would not
constitute disclosure under this part pro-
vided that the other examiner has no direct
or indirect interest in the matter.

Subpart E—Duration of Interim Regulations
Sec. 1.40 Duration of Interim Regulations

These interim regulations for the House,
the Senate and the employing offices of the
instrumentalities are effective on January
23, 1996 or on the dates upon which appro-
priate resolutions are passed, whichever is
later. The interim regulations shall expire
on April 15, 1996 or on the dates on which ap-
propriate resolutions concerning the Board's
final regulations are passed by the House of
Representatives and the Senate, whichever is
earlier.

Appendix A to Part 801—Notice to Examinee

Section 204 of the Congressional Account-
ability Act, which applies the rights and pro-
tections of section 8(b) of the Employee
Polygraph Protection Act to covered em-
ployees and employing offices, and the regu-
lations of the Board of Directors of the Office
of Compliance (Sections 1.22, 1.23, 1.24, and
1.25), require that you be given the following
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information before taking a polygraph exam-
ination:

1. (a) The polygraph examination area
[does] [does not] contain a two-way mirror, a
camera, or other device through which you
may be observed.

(b) Another device, such as those used in
conversation or recording, [will] [will not] be
used during the examination.

(c) Both you and the employing office have
the right, with the other's knowledge, to
record electronically the entire examination.

2. (a) You have the right to terminate the
test at any time.

(b) You have the right, and will be given
the opportunity, to review all questions to
be asked during the test.

(c) You may not be asked questions in a
manner which degrades, or needlessly in-
trudes.

(d) You may not be asked any questions
concerning: Religious beliefs or opinions; be-
liefs regarding racial matters; political be-
liefs or affiliations; matters relating to sex-
ual preference or behavior; beliefs, affili-
ations, opinions, or lawful activities regard-
ing unions or labor organizations.

(e) The test may not be conducted if there
is sufficient written evidence by a physician
that you are suffering from a medical or psy-
chological condition or undergoing treat-
ment that might cause abnormal responses
during the examination.

(f) You have the right to consult with legal
counsel or other representative before each
phase of the test, although the legal counsel
or other representative may be excluded
fromm the room where the test is adminis-
tered during the actual testing phase.

3. (a) The test is not and cannot be re-
quired as a condition of employment.

(b) The employing office may not dis-
charge, dismiss, discipline, deny employment
or promotion, or otherwise discriminate
against you based on the analysis of a poly-
graph test, or based on your refusal to take
such a test without additional evidence
which would support such action.

(c)(1) In connection with an ongoing inves-
tigation, the additional evidence required for
an employing office to take adverse action
against you, including termination, may be
(A) evidence that you had access to the prop-
erty that is the subject of the investigation,
together with (B) the evidence supporting
the employing office’s reasonable suspicion
that you were involved in the incident or ac-
tivity under investigation.

(2) Any statement made by you before or
during the test may serve as additional sup-
porting evidence for an adverse employment
action, as described in 3(b) above, and any
admission of criminal conduct by you may
be transmitted to an appropriate govern-
ment law enforcement agency.

4, (a) Information acquired from a poly-
graph test may be disclosed by the examiner
or by the employing office only:

(1) To you or any other person specifically
designated in writing by you to receive such
information;

(2) To the employing office that requested
the test;

(3) To a court, governmental agency, arbi-
trator, or mediator that obtains a court
order.

(b) Information acquired from a polygraph
test may be disclosed by the employing of-
fice to an appropriate governmental agency
without a court order where, and only inso-
far as, the information disclosed is an admis-
sion of criminal conduct.

5. If any of your rights or protections
under the law are violated, you have the
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right to take action against the employing
office by filing a request for counseling with
the Office of Compliance under section 402 of
the Congressional Accountability Act. Em-
ploying offices that violate this law are lia-
ble to the affected examinee, who may re-
cover such legal or equitable relief as may be
appropriate, including, but not limited to,
employment, reinstatement, and promotion,
payment of lost wages and benefits, and rea-
sonable costs, including attorney's fees.

6. Your rights under the CAA may not be
waived, either voluntarily or involuntarily,
by contract or otherwise, except as part of a
written settlement to a pending action or
complaint under the CAA, and agreed to and
signed by the parties.

I acknowledge that I have received a copy
of the above notice, and that it has been read
to me.

(Date)

(Signature)

OFFICE OF COMPLIANCE—THE CONGRESSIONAL
ACCOUNTABILITY ACT OF 1995: EXTENSION OF
RIGHTS AND PROTECTIONS UNDER THE WORK-
ER ADJUSTMENT AND RETRAINING NOTIFICA-
TION ACT OF 1988

NOTICE OF ADOPTION OF REGULATION AND SUB-
MISSION FOR APPROVAL AND ISSUANCE OF IN-
TERIM REGULATIONS

Summary: The Board of Directors, Office
of Compliance, after considering comments
to its Notice of Proposed Rulemaking pub-
lished November 28, 1995 in the Congressional
Record, has adopted, and is submitting for
approval by the Congress, final regulations
implementing section 205 of the Congres-
sional Accountability Act of 1995 (“CAA").
The Board is also adopting and issuing such
regulations as interim regulations for the
House of Representatives, the Senate, and
the employing offices of the instrumental-
ities effective on January 23, 1996 or on the
dates upon which appropriate resolutions of
approval are passed, whichever is later. The
interim regulations shall expire on April 15,
1996 or on the dates on which appropriate
resolutions concerning the Board's final reg-
ulations are passed by the House and the
Senate, respectively, whichever is earlier.

For Further Information Contact: Execu-
tive Director, Office of Compliance, Room
LA 200, Library of Congress, Washington,
D.C. 20540-1999. Telephone: (202) 724-9250.

Background and Summary

Supplementary Information: The Congres-
sional Accountability Act of 1995 (“CAA"),
P.L. 1041, was enacted into law on January
23, 1995, 2 U.S.C. §§1301 et seq. In general, the
CAA applies the rights and protections of
eleven federal labor and employment stat-
utes to covered employees and employing of-
fices within the legislative branch. Section
205 of the CAA provides that no employing
office shall be closed or a mass layoff ordered
within the meaning of section 3 of the Work-
er Adjustment Retraining and Notification
Act of 1988, 29 U.S.C. §2102 (“WARN""), until
the end of a 60-day period after the employ-
ing office serves written notice of such pro-
spective closing or layoff to representatives
of covered employees or, if there are no rep-
resentatives, to covered employees. 2 U.S.C.
§1315(a). Section 225(f) of the CAA provides
that, “‘[e]xcept where inconsistent with defi-
nitions and exemptions provided in this Act,
the definitions and exemptions in [WARN]
shall apply under this Act.” 2 U.S.C. §1361(f).

Sections 205(c) and 304(a) of the CAA di-
rects the Board of Directors of the Office of
Compliance established under the CAA to
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issue regulations implementing section 205
of the CAA. 2 U.S.C. §§1315(c), 1384(a). Sec-
tion 205(c) further states that such regula-
tions “‘shall be the same as substantive regu-
lations promulgated by the Secretary of
Labor to implement the statutory provisions
referred to in subsection (a) except insofar as
the Board may determine, for good cause
shown and stated together with the regula-
tion, that a modification of such regulations
would be more effective for the implementa-
tion of the rights and protections under this
section.” 2 U.S.C. §1315(c).

To obtain input from interested persons on
the content of these regulations, the Board
published for comment a Notice of Proposed
Rulemaking in the Congressional Record, 141
Cong. Rec. 517652 (daily ed., Nov. 28, 1995), in-
viting comments regarding the proposed reg-
ulations. The Board received three com-
ments on the proposed regulations from in-
terested parties. Two of the comments, with-
out elaboration, supported the regulations as
proposed. Only one commenter took issue
with sections of the proposed regulations and
the Board's resolution of certain issues
raised in the NPR. In addition, the Office has
sought consultations with the Secretary of
Labor regarding the proposed regulations,
pursuant to section 304(g) of the CAA.

After full consideration of the comments
received in response to the proposed rule, the
Board has adopted and is submitting these
regulations for approval by the Congress.
Moreover, pursuant to sections 304 and 411,
the Board is adopting and issuing such regu-
lations as interim regulations for the House,
the Senate and the employing offices of the
instrumentalities effective on January 23,
1996 or on the dates upon which appropriate
resolutions of approval are passed, whichever
is later. The interim regulations shall expire
on April 15, 1996 or on the dates on which ap-
propriate resolutions concerning the Board's
final regulations are passed by the House and
;:.he Senate, respectively, whichever is ear-

ier.
I. Summary of Conunuﬁnts and Board’s Final
es
A. Employer coverage

One commenter suggested that, in pro-
posed section 639.3(a), the Board replace the
term ‘‘business enterprise” with “of the of-
fices listed in section 101(9) of the CAA, 2
U.S.C. §1301(9).” Upon consideration of the
matter, the Board incorporates the com-
menter’s suggestion because the modifica-
tion accurately and precisely states the cov-
erage of the provision.

B. Sale of business

A commenter suggested that the concept
of a “sale of business” in proposed section
639.4(c) of the regulations is inapplicable to
this commenter's specific operations. It sug-
gests that the language of proposed section
639.4(c) be changed from ‘‘sale of business’ to
“privatization.”

The Board sees no substantive difference
between the concept of “sale of business”
and “privatization” for purposes of this sec-
tion. Therefore, the Board adds the nomen-
clature suggested by the commenter to ac-
cord more naturally to situations within the
legislative branch. However, by making this
change, the Board does not intend any sub-
stantive difference between the meaning of
section 639.3(c) and the section of the Sec-
retary’s regulations from which it is derived.

C. Encouragement regarding notice

A commenter suggested that proposed sec-
tion 639.1(c), which encourages employing of-
fices to give notice even where not required,
be deleted. The commenter suggested that
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the deletion is justified because section 7 of

WARN, which provides authority for this

regulation, is not incorporated into the CAA.

On further consideration of the matter, the
Board will not include this section in its
adopted regulation. The section does not im-
plement any substantive requirement of
WARN, as applied by the CAA, and thus its
inclusion in these regulations is not required
by the CAA.

D. Technical and nomenclature changes

A commenter suggested a number of tech-
nical and nomenclature changes to the pro-
posed regulations to make them more pre-
cise in their application to the legislative
branch. The Board has incorporated many of
the changes suggested by the commenter.
However, by making these changes, the
Board does not intend a substantive dif-
ference in the meaning of these sections of
the Board’s regulations and those of the Sec-
retary from which the Board's regulations
are derived.

E. Scope of regulations

The regulations issued by the Board herein
are on all matters for which section 205 of
the CAA requires a regulation to be issued.
Specifically, it is the Board's considered
judgment, based on the information avalil-
able to it at the time of promulgation of
these regulations, that, with the exception of
regulations adopted and set forth herein,
there are no other ‘“substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to In subsection (a) [of section 205 of the
CAA)." 21U.8.C. §1315(c).

II. Adoption of Proposed Rules as Final Reg-
ulations under Section 304(b)(3) and as In-
terim Regulations
Having considered the public comments to

the proposed rules, the Board, pursuant to

section 304(b)(3) and (4) of the CAA, is adopt-
ing these final regulations and transmitting
them to the House and the Senate with rec-
ommendations as to the method of approval
by each body under section 304(c). However,
the rapidly approaching effective date of the

CAA’'s implementation necessitates that the

Board take further action with respect to

these regulations. For the reasons explained

below, the Board is also today adopting and
issuing these rules as interim regulations
that will be effective as of January 23, 1996 or
the time upon which appropriate resolutions
of approval of these interim regulations are
passed by the House andior the Senate,
whichever is later. These interim regulations
will remain in effect until the earlier of

April 15, 1996 or the dates upon which the

House and Senate complete their respective

consideration of the final regulations that

the Board is herein adopting.

The Board finds that it is necessary and
appropriate to adopt such interim regula-
tions and that there is “good cause” for
making them effective as of the later of Jan-
uary 23, 1996, or the time upon which appro-
priate resolutions of approval of them are
passed by the House and the Senate. In the
absence of the issuance of such interim regu-
lations, covered employees, employing of-
fices, and the Office of Compliance staff
itself would be forced to operate in regu-
latory uncertainty. While section 411 of the
CAA provides that, “if the Board has not
issued a regulation on a matter for which
this Act requires a regulation to be issued,
the hearing officer, Board, or court, as the
case may be, shall apply, to the extent nec-
essary and appropriate, the most relevant
substantive executive agency regulation pro-
mulgated to implement the statutory provi-
sion at issue in the ,"" covered em-
ployees, employing offices and the Office of
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Compliance staff might not know what regu-
lation, if any, would be found applicable in
particular circumstances absent the proce-
dures suggested here. The resulting confu-
sion and uncertainty on the part of covered
employees and employing offices would be
contrary to the purposes and objectives of
the CAA, as well as to the interests of those
whom it protects and regulates. Moreover,
since the House and the Senate will likely
act on the Board's final regulations within a
short pericd of time, covered employees and
employing offices would have to devote con-
siderable attention and resources to learn-
ing, understanding, and complying with a
whole set of default regulations that would
then have no future application. These in-
terim regulations prevent such a waste of re-
sources.

The Board’'s authority to issue such in-
terim regulations derives from sections 411
and 304 of the CAA. Section 411 gives the
Board authority to determine whether, in
the absence of the issuance of a final regula-
tion by the Board, it is necessary and appro-
priate to apply the substantive regulations
of the executive branch in implementing the
provisions of the CAA. Section 304(a) of the
CAA in turn authorizes the Board to issue
substantive regulations to implement the
Act. Moreover, section 304(b) of the CAA in-
structs that the Board shall adopt sub-
stantive regulations ‘‘in accordance with the
principles and procedures set forth in section
553 of title 5, United States Code,” which
have in turn traditionally been construed by
courts to allow an agency to issue “interim’
rules where the failure to have rules in place
in a timely manner would frustrate the effec-
tive operation of a federal statute. See, e.g.,
Philadelphia Citizens in Action v. Schweiker,
669 F.2d 877 (3d Cir. 1982). As noted above, in
the absence of the Board's adoption and
issuance of these interim rules, such a frus-
tration of the effective operation of the CAA
would occur here.

In so interpreting its authority, the Board
recognizes that in section 304 of the CAA,
Congress specified certain procedures that
the Board must follow in issuing substantive
regulations. In section 304(b), Congress said
that, except as specified in section 304(e), the
Board must follow certain notice and com-
ment and other procedures. The interim reg-
ulations in fact have been subject to such no-
tice and comment and such other procedures
of section 304(b).

In issuing these interim regulations, the
Board also recognizes that section 304(c)
specifies certain procedures that the House
and the Senate are to follow in approving the
Board's regulations. The Board is of the view
that the essence of section 304(c)’s require-
ments are satisfied by making the effective-
ness of these interim regulations conditional
on the passage of appropriate resolutions of
approval by the House and/or the Senate.
Moreover, section 304(c) appears to be de-
signed primarily for (and applicable to) final
regulations of the Board, which these in-
terim regulations are not. In short, section
304(c)’s procedures should not be understood
to prevent the issuance of interim regula-
tions that are necessary for the effective im-
plementation of the CAA.

Indeed, the promulgation of these interim
regulations clearly conforms to the spirit of
section 304(c) and, in fact promotes its prop-
er operation. As noted above, the interim
regulations shall become effective only upon
the passage of appropriate resolutions of ap-
proval, which is what section 304(c) con-
templates. Moreover, these interim regula-
tions allow more considered deliberation by
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the House and the Senate of the Board's final
regulations under section 304(c).

The House has in fact already signaled its
approval of such interim regulations both for
itself and for the instrumentalities. On De-
cember 19, 1995, the House adopted H. Res.
311 and H. Con. Res. 123, which approve “on
a provisional basis” regulations ‘“‘issued by
the Office of Compliance before January 23,
1996."" The Board believes these resolutions
are sufficient to make these interim regula-
tions effective for the House on January 23,
1996, though the House might want to pass
new resolutions of approval in response to
this pronouncement of the Board.

To the Board’'s knowledge, the Senate has
not yet acted on H. Con. Res. 123, nor has it
passed a counterpart to H. Res. 311 that
would cover employing offices and employees
of the Senate. As stated herein, 1t must do so
if these interim regulations are to apply to
the Senate and the other employing offices
of the instrumentalities (and to prevent the
default rules of the executive branch from
applying as of January 23, 1996).

III. Method of Approval

The Board received no comments on the
method of approval for these regulations.
Therefore, the Board continues to rec-
ommend that (1) the version of the regula-
tions that shall apply to the Senate and em-
ployees of the Senate should be approved by
the Senate by resolution; (2) the version of
the regulations that shall apply to the House
of Representatives and employees of the
House of Representatives should be approved
by the House of Representatives by resolu-
tion; and (3) the version of the regulations
that shall apply to other covered employees
and employing offices should be approved by
the Congress by concurrent resolution.

With respect to the Interim version of
these regulations, the Board recommends
that the Senate approve them by resolution
insofar as they apply to the Senate and em-
ployees of the Senate. In addition, the Board
recommends that the Senate approve them
by concurrent resolution insofar as they
apply to other covered employees and em-
ploying offices. It is noted that the House
has expressed its approval of the regulations
insofar as they apply to the House and its
employees through its passage of H. Res. 311
on December 19, 1995. The House also ex-
pressed its approval of the regulations inso-
far as they apply to other employing offices
through passage of H. Con. Res. 123 on the
same date; this concurrent resolution is
pending before the Senate.

Accordingly, the Board of Directors of the
Office of Compliance hereby adopts and sub-
mits for approval by the Congress and issues
on an interim basis the following regula-
tions:

ADOPTED REGULATIONS—AS INTERIM
REGULATIONS AND AS FINAL REGULATIONS

Application of Rights and Protections of the
Worker Adjustment Retraining and Notifi-
cation Act of 1988 (Implementing Section
204 of the CAA)

Sec.

639.1 Purpose and scope.

639.2 What does WARN require?

Definitions.

Who must give notice?

When must notice be given?

Who must receive notice?

What must the notice contain?

How is the notice served?

When may notice be given less than 60
days in advance?

639.10 When may notice be extended?

639.11 Duration of Interim Regulations
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$§639.1 Purpose and scope

(a) Purpose of WARN as applied by the CAA.
Section 205 of the Congressional Account-
ability Act, P.L. 104-1 (**CAA""), provides pro-
tection to covered employees and their fami-
lies by requiring employing offices to pro-
vide notification 60 calendar days in advance
of office closings and mass layoffs within the
meaning of section 3 of the Worker Adjust-
ment and Retraining Notification Act of
1988, 29 U.S.C. §2102. Advance notice provides
workers and their famillies some transition
time to adjust to the prospective loss of em-
ployment, to seek and obtain alternative
jobs and, if necessary, to enter skill training
or retraining that will allow these workers
to successfully compete in the job market.
As used in these regulations, WARN shall
refer to the provisions of WARN applied to
covered employing offices by section 205 of
the CAA.

(b) Scope of these regulations. These regula-
tions are issued by the Board of Directors,
Office of Compliance, pursuant to sections
205(c) and 304 of the CAA, which directs the
Board to promulgate regulations implement-
ing section 205 that are ‘‘the same as sub-
stantive regulations promulgated by the Sec-
retary of Labor to implement the statutory
provisions referred to in subsection (a) [of
section 205 of the CAA)] except insofar as the
Board may determine, for good cause shown
. . . that a modification of such regulations
would be more effective for the implementa-
tion of the rights and protections under this
section.”” The regulations issued by the
Board herein are on all matters for which
section 205 of the CAA requires a regulation
to be issued. Specifically, it is the Board's
considered judgment, based on the informa-
tion available to it at the time of promulga-
tion of these regulations, that, with the ex-
ception of regulations adopted and set forth
herein, there are no other “substantive regu-
lations promulgated by the Secretary of
Labor to implement the statutory provisions
referred to in subsection (a) [of section 205 of
the CAAL"

In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these sec-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.

These regulations establish basic defini-
tions and rules for giving notice, implement-
ing the provisions of WARN. The objective of
these regulations is to establish clear prin-
ciples and broad guidelines which can be ap-
plied in specific circumstances. However, 1t
is recognized that rulemaking cannot ad-
dress the multitude of employing office-spe-
cific situations in which advance notice will
be given.

(c) Notice in oambiguous situations. It is
civically desirable and it would appear to be
good business practice for an employing of-
fice to provide advance notice, where reason-
ably possible, to its workers or unions when
terminating a significant number of employ-
ees. The Office encourages employing offices
to give notice in such circumstances.

(d) WARN not to supersede other laws and
contracts. The provisions of WARN do not su-
persede any otherwise applicable laws or col-
lective bargaining agreements that provide
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for additional notice or additional rights and
remedies. If such law or agreement provides
for a longer notice period, WARN notice
shall run concurrently with that additional
notice period. Collective bargaining agree-
ments may be used to clarify or amplify the
terms and conditions of WARN, but may not
reduce WARN rights.

§639.2 What does WARN regquire?

WARN requires employing offices that are
planning an office closing or a mass layoff to
give affected employees at least 60 days’ no-
tice of such an employment action. While
the 60-day period is the minimum for ad-
vance notice, this provision is not intended
to discourage employing offices from volun-
tarily providing longer periods of advance
notice. Not all office closings and layoffs are
subject to WARN, and certain employment
thresholds must be reached before WARN ap-
plies. WARN sets out specific exemptions,
and provides for a reduction in the notifica-
tion period in particular circumstances.
Remedies authorized under section 205 of the
CAA may be assessed against employing of-
fices that violate WARN requirements.

§639.3 Definitions

(a) Employing office. (1) The term ‘‘employ-
ing office” means any of the entities listed
in section 101(9) of the CAA, 2 U.S.C. §1301(9)
that employs—

(1) 100 or more employees, excluding part-
time employees; or

(11) employs 100 or more employees, includ-

ing part-time employees, who in the aggre-
gate work at least 4,000 hours per week, ex-
clusive of overtime.
Workers on temporary layoff or on leave who
have a reasonable expectation of recall are
counted as employees. An employee has a
“reasonable expectation of recall” when he/
she understands, through notification or
through common practice, that hisher em-
ployment with the employing office has been
temporarily interrupted and that he/she will
be recalled to the same or to a similar job,

(2) Workers, other than part-time workers,
who are exempt from notice under section 4
of WARN, are nonetheless counted as em-
ployees for purposes of determining coverage
as an employing office.

(3) An employing office may have one or
more sites of employment under common
control.

(b) Office closing. The term ‘‘office closing”
means the permanent or temporary shut-
down of a “single site of employment', or
one or more ‘‘facilities or operating units"
within a single site of employment, if the
shutdown results in an “‘employment loss™
during any 30-day period at the single site of
employment for 50 or more employees, ex-
cluding any part-time employees. An em-
ployment action that results in the effective
cessation of the work performed by a unit,
even if a few employees remain, is a shut-
down. A “temporary shutdown” triggers the
notice requirement only if there are a suffi-
cient number of terminations, layoffs ex-
ceeding 6 months, or reductions in hours of
work as specified under the definition of
“employment loss.”

(c) Mass layoff. (1) The term ‘‘mass layoff”’
means a reduction in force which first, is not
the result of an office closing, and second, re-
sults in an employment loss at the single
site of employment during any 30-day period

for:

(1) At least 33 percent of the active employ-
ees, excluding part-time employees, and

(1) At least 50 employees, excluding part-
time employees.
Where 500 or more employees (excluding
part-time employees) are affected, the 33%
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requirement does not apply, and notice is re-
quired if the other criteria are met. Office
closings involve employment loss which re-
sults from the shutdown of one or more dis-
tinct units within a single site or the entire
site. A mass layoff involves employment
loss, regardless of whether one or more units
are shut down at the site.

(2) Workers, other than part-time workers,
who are exempt from notice under section 4
of WARN are nonetheless counted as employ-
ees for purposes of determining coverage as
an office closing or mass layoff. For exam-
ple, if an employing office closes a tem-
porary project on which 10 permanent and 40
temporary workers are employed, a covered
office closing has occurred although only 10
workers are entitled to notice.

(d) Representative. The term ‘‘representa-
tive” means an exclusive representative of
employees within the meaning of 5 U.S.C.
§§T101 et seq., as applied to covered employees
and employing offices by section 220 of the
CAA, 2 U.5.C. §1351.

(e) Affected employees. The term ‘‘affected
employees” means employees who may rea-
sonably be expected to experience an em-
ployment loss as a consequence of a proposed
office closing or mass layoff by their employ-
ing office. This includes individually identi-
flable employees who will likely lose their
jobs because of bumping rights or other fac-
tors, to the extent that such individual
workers reasonably can be identified at the
time notice is required to be given. The term
affected employees includes managerial and
supervisory employees. Consultant or con-
tract employees who have a separate em-
ployment relationship with another employ-
ing office or employer and are paid by that
other employing office or employer, or who
are self-employed, are not “affected employ-
ees”” of the operations to which they are as-
signed. In addition, for purposes of determin-
ing whether coverage thresholds are met, ei-
ther incumbent workers in jobs being elimi-
nated or, if known 60 days in advance, the
actual employees who suffer an employment
loss may be counted.

(f) Employment loss. (1) The term employ-
ment loss means (i) an employment termi-
nation, other than a discharge for cause, vol-
untary departure, or retirement, (i1) a layoff
exceeding 6 months, or (iii) a reduction in
hours of work of individual employees of
more than 50% during each month of any 6-
month period.

(2) Where a termination or a layoff (see
paragraphs (£)(1) (1) and (ii) of this section) is
involved, an employment loss does not occur
when an employee is reassigned or trans-
ferred to employing office-sponsored pro-
grams, such as retraining or job search ac-
tivities, as long as the reassignment does not
constitute a constructive discharge or other
involuntary termination.

(3) An employee is not considered to have
experienced an employment loss if the clos-
ing or layoff is the result of the relocation or
consolidation of part or all of the employing
office’s operations and, prior to the closing
or layoff—

(1) The employing office offers to transfer
the employee to a different site of employ-
ment within a reasonable commuting dis-
tance with no more than a 6-month break in
employment, or

(11) The employing office offers to transfer
the employee to any other site of employ-
ment regardless of distance with no more
than a 6-month break in employment, and
the employee accepts within 30 days of the
faﬁer or of the closing or layoff, whichever is
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(4) A “relocation or consolidation of part
or all of an employing office’s operations, for
purposes of paragraph §639.3()(3), means that
some definable operations are transferred to
a different site of employment and that
transfer results in an office closing or mass
layoff.

(g) Part-time employee. The term ‘‘part-
time” employee means an employee who is
employed for an average of fewer than 20
hours per week or who has been employed for
fewer than 6 of the 12 months preceding the
date on which notice is required, including
workers who work full-time. This term may
include workers who would traditionally be
understood as ‘‘seasonal” employees. The pe-
riod to be used for calculating whether a
worker has worked ‘‘an average of fewer
than 20 hours per week’ is the shorter of the
actual time the worker has been employed or
the most recent 90 days.

(h) Single site of employment. (1) A single
site of employment can refer to either a sin-
gle location or a group of contiguous loca-
tions. Separate facilities across the street
from one another may be considered a single
site of employment.

(2) There may be several single sites of em-
ployment within a single building, such as
an office building, if separate employing of-
fices conduct activities within such a build-
ing. For example, an office building housing
50 different employing offices will contain 50
single sites of employment. The offices of
each employing office will be its single site
of employment.

(3) Separate buildings or areas which are
not directly connected or in immediate prox-
imity may be considered a single site of em-
ployment if they are in reasonable geo-
graphic proximity, used for the same pur-
pose, and share the same staff and equip-
ment.

(4) Non-contiguous sites in the same geo-
graphic area which do not share the same
staff or operational purpose should not be
considered a single site.

(5) Contiguous buildings operated by the
same employing office which have separate
management and have separate workforces
are considered separate single sites of em-
ployment.

(6) For workers whose primary duties re-
quire travel from point to point, who are
outstationed, or whose primary duties in-
volve work outside any of the employing of-
fice's regular employment sites (e.g., rail-
road workers, bus drivers, salespersons), the
single site of employment to which they are
assigned as their home base, from which
their work is assigned, or to which they re-
port will be the single site in which they are
covered for WARN purposes.

(7) Foreign sites of employment are not
covered under WARN. U.S. workers at such
sites are counted to determine whether an
employing office is covered as an employing
office under §639.3(a).

(8) The term ‘‘single site of employment”
may also apply to truly unusual organiza-
tional situations where the above criteria do
not reasonably apply. The application of this
definition with the intent to evade the pur-
pose of WARN to provide notice Is not ac-
ceptable.

(1) Facility or operating unit. The term ‘‘fa-
cility’ refers to a building or buildings. The
term “‘operating unit’ refers to an organiza-
tionally or operationally distinct product,
operation, or specific work function within
or across facilities at the single site.

§639.4 Who must give notice?

Section 205(a)(1) of the CAA states that

“[n]Jo employing office shall be closed or a
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mass layoff ordered within the meaning of
section 3 of [WARN] until the end of a 60-day
period after the employing office serves writ-
ten notice of such prospective closing or lay-
off. . ."" Therefore, an employing office that
is anticipating carrying out an office closing
or mass layoff is required to give notice to
affected employees or their representa-
tive(s). (See definitions in §639.3 of this

part.).

(a) It is the responsibility of the employing
office to decide the most appropriate person
within the employing office's organization to
prepare and dellver the notice to affected
employees or their representative(s). In most
instances, this may be the local site office
manager, the local personnel director or a
labor relations officer.

(b) An employing office that has previously
announced and carried out a short-term lay-
off (6 months or less) which is being extended
beyond 6 months due to circumstances not
reasonably foreseeable at the time of the ini-
tial layoff is required to give notice when it
becomes reasonably foreseeable that the ex-
tension is required. A layoff extending be-
yond 6 months from the date the layoff com-
menced for any other reason shall be treated
as an employment loss from the date of its
commencement.

(c) In the case of the privatization or sale
of part or all of an employing office’'s oper-
ations, the employing office is responsible
for providing notice of any office closing or
mass layoff which takes place up to and in-
cluding the effective date (time) of the pri-
vatization or sale, and the contractor or
buyer is responsible for providing any re-
quired notice of any office closing or mass
layoff that takes place thereafter.

(1) If the employing office is made aware of
any definite plans on the part of the buyer or
contractor to carry out an office closing or
mass layoff within 60 days of purchase, the
employing office may give notice to affected
employees as an agent of the buyer or con-
tractor, if so empowered. If the employing
office does not give notice, the buyer or con-
tractor is, nevertheless, responsible to give
notice. If the employing office gives notice
as the agent of the buyer or contractor, the
responsibility for notice still remains with
the buyer or contractor.

(2) It may be prudent for the buyer or con-
tractor and employing office to determine
the impacts of the privatization or sale on
workers, and to arrange between them for
advance notice to be given to affected em-
ployees or their representative(s), if a mass
layoff or office closing is planned.

§639.5 When must notice be given?

(a) General rule. (1) With certain exceptions
discussed in paragraphs (b) and (¢) of this
section and in §639.9 of this part, notice must
be given at least 60 calendar days prior to
any planned office closing or mass layoff, as
defined in these regulations. When all em-
ployees are not terminated on the same date,
the date of the first individual termination
within the statutory 30-day or 90-day period
triggers the 60-day notice requirement. A
worker's last day of employment is consid-
ered the date of that worker's layoff. The
first and each subsequent group of terminees
are entitled to a full 60 days’ notice. In order
for an employing office to decide whether
issuing notice is required, the employing of-
fice should—

(i) Look ahead 30 days and behind 30 days
to determine whether employment actions
both taken and planned will, in the aggre-
gate for any 30-day period, reach the mini-
mum numbers for an office closing or a mass
layoff and thus trigger the notice require-
ment; and
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(11) Look ahead 90 days and behind 90 days
to determine whether employment actions
both taken and planned each of which sepa-
rately is not of sufficient size to trigger
WARN coverage will, in the aggregate for
any 90-day period, reach the minimum num-
bers for an office closing or a mass layoff and
thus trigger the notice requirement. An em-
ploying office is not, however, required under
section 3(d) to give notice if the employing
office demonstrates that the separate em-
ployment losses are the result of separate
and distinct actions and causes, and are not
an attempt to evade the requirements of
WARN.

(2) The point in time at which the number
of employees is to be measured for the pur-
pose of determining coverage is the date the
first notice is required to be given. If this
“snapshot” of the number of employees em-
ployed on that date is clearly unrepresenta-
tive of the ordinary or average employment
level, then a more representative number
can be used to determine coverage. Examples
of unrepresentative employment levels in-
clude cases when the level is near the peak
or trough of an employment cycle or when
large upward or downward shifts in the num-
ber of employees occur around the time no-
tice is to be given. A more representative
number may be an average number of em-
ployees over a recent period of time or the
number of employees on an alternative date
which is more representative of normal em-
ployment levels. Alternative methods cannot
be used to evade the purpose of WARN, and
should only be used in unusual cir-
cumstances.

(b) Transfers. (1) Notice is not required in
certaln cases Involving transfers, as de-
scribed under the definition of “‘employment
loss'" at §639.3(f) of this part.

(2) An offer of reassignment to a different
site of employment should not be deemed to
be a “transfer” if the new job constitutes a
constructive discharge.

(3) The meaning of the term ‘‘reasonable
commuting distance” will vary with local
conditions. In determining what is a “‘rea-
sonable commuting distance,”” consideration
should be given to the following factors: geo-
graphic accessibility of the place of work,
the quality of the roads, customarily avail-
able transportation, and the usual travel
time.

(4) In cases where the transfer is beyond
reasonable commuting distance, the employ-
ing office may become liable for failure to
give notice if an offer to transfer is not ac-
cepted within 30 days of the offer or of the
closing or layoff (whichever is later). De-
pending upon when the offer of transfer was
made by the employing office, the normal 60-
day notice period may have expired and the
office closing or mass layoff may have oc-
curred. An employing office is, therefore,
well advised to provide 60-day advance notice
as part of the transfer offer.

(¢) Temporary employment. (1) No notice is
required if the closing is of a temporary fa-
cility, or if the closing or layoff is the result
of the completion of a particular project or
undertaking, and the affected employees
were hired with the understanding that their
employment was limited to the duration of
the facility or the project or undertaking.

(2) Employees must clearly understand at
the time of hire that their employment is
temporary. When such understandings exist
will be determined by reference to employ-
ment contracts, collective bargaining agree-
ments, or employment practices of other em-
ploying offices or a locality, but the burden
of proof will lie with the employing office to
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show that the temporary nature of the
project or facility was clearly communicated
should questions arise regarding the tem-
porary employment understandings.

§639.6 Who must receive notice?

Section 3(a) of WARN provides for notice
to each representative of the affected em-
ployees as of the time notice is required to
be given or, if there is no such representative
at that time, to each affected employee.

(a) Representative(s) of affected employees.
Written notice is to be served upon the chief
elected officer of the exclusive representa-
tive(s) or bargaining agent(s) of affected em-
ployees at the time of the notice. If this per-
son is not the same as the officer of the local
union(s) representing affected employees, it
is recommended that a copy also be given to
the local union official(s).

(b) Affected employees. Notice is required to
be given to employees who may reasonably
be expected to experience an employment
loss. This includes employees who will likely
lose their jobs because of bumping rights or
other factors, to the extent that such work-
ers can be identified at the time notice is re-
quired to be given. If, at the time notice is
required to be given, the employing office
cannot identify the employee who may rea-
sonably be expected to experience an em-
ployment loss due to the elimination of a
particular position, the employing office
must provide notice to the incumbent in
that position. While part-time employees are
not counted in determining whether office
closing or mass layoff thresholds are
reached, such workers are due notice.

§639.7 What must the notice contain?

(a) Notice must be specific. (1) All notice
must be specific.

(2) Where voluntary notice has been given
more than 60 days in advance, but does not
contain all of the required elements set out
in this section, the employing office must
ensure that all of the information required
by this section is provided in writing to the
parties listed in §639.6 at least 60 days in ad-
vance of a covered employment action.

(3) Notice may be given conditional upon
the occurrence or nonoccurrence of an event
only when the event is definite and the con-
sequences of its occurrence or nonoccurrence
will necessarily, in the normal course of op-
erations, lead to a covered office closing or
mass layoff less than 60 days after the event.
The notice must contain each of the ele-
ments set out in this section.

(4) The information provided in the notice
shall be based on the best information avail-
able to the employing office at the time the
notice is served. It is not the intent of the
regulations that errors in the information
provided in a notice that occur because
events subsequently change or that are
minor, inadvertent errors are to be the basis
for finding a violation of WARN.

(b) As used in this section, the term *‘date”
refers to a specific date or to a 14-day period
during which a separation or separations are
expected to occur. If separations are planned
according to a schedule, the schedule should
indicate the specific dates on which or the
beginning date of each 14-day period during
which any separations are expected to oceur.
Where a 14-day period is used, notice must be
given at least 60 days in advance of the first
day of the period.

(c) Notice to each representative of af-
fected employees is to contain:

(1) The name and address of the employ-
ment site where the office closing or mass
layoff will occur, and the name and tele-
phone number of an employing office official
to contact for further information;
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(2) A statement as to whether the planned
action is expected to be permanent or tem-
porary and, if the entire office is to be
closed, a statement to that effect;

(3) The expected date of the first separa-
tlon and the anticipated schedule for making
separations;

(4) The job titles of positions to be affected
and the names of the workers currently hold-
ing affected jobs.

The notice may include additional infor-
mation useful to the employees such as in-
formation on available dislocated worker as-
sistance, and, if the planned action is ex-
pected to be temporary, the estimated dura-
tion, if known.

(d) Notice to each affected employee who
does not have a representative is to be writ-
ten in language understandable to the em-
ployees and is to contain:

(1) A statement as to whether the planned
action is expected to be permanent or tem-
porary and, if the entire office is to be
closed, a statement to that effect;

(2) The expected date when the office clos-
ing or mass layoff will commence and the ex-
pected date when the individual employee
will be separated;

(3) An indication whether or not bumping
rights exist;

(4) The name and telephone number of an
employing office official to contact for fur-
ther information.

The notice may include additional infor-
mation useful to the employees such as in-
formation on avallable dislocated worker as-
sistance, and, if the planned action is ex-
pected to be temporary, the estimated dura-
tion, if known.

§639.8 How is the notice served?

Any reasonable method of delivery to the
parties listed under §639.6 of this part which
is designed to ensure receipt of notice of at
least 60 days before separation is acceptable
(e.g., first class malil, personal delivery with
optional signed receipt). In the case of notifi-
cation directly to affected employees, inser-
tion of notice into pay envelopes is another
viable option. A ticketed notice, l.e.,
preprinted notice regularly included in each
employee’s pay check or pay envelope, does
not meet the requirements of WARN.

§639.9 When may notice be given less than 60
days in advance?

Section 3(b) of WARN, as applied by sec-
tion 205 of the CAA, sets forth two conditions
under which the notification period may be
reduced to less than 60 days. The employing
office bears the burden of proof that condi-
tions for the exceptions have been met. If
one of the exceptions is applicable, the em-
ploying office must give as much notice as is
practicable to the union and non-represented
employees and this may, in some cir-
cumstances, be notice after the fact. The em-
ploying office must, at the time notice actu-
ally is given, provide a brief statement of the
reason for reducing the notice period, in ad-
dition to the other elements set out in §639.7.

(a) The ‘“‘unforeseeable business cir-
cumstances” exception under section
3(b)2)A) of WARN, as applied under the
CAA, applies to office closings and mass lay-
offs caused by circumstances that were not
reasonably foreseeable at the time that 60-
day notice would have been required.

(1) An important indicator of a cir-
cumstance that is not reasonably foreseeable
is that the circumstance is caused by some
sudden, dramatic, and unexpected action or
conld.tt.ion outside the employing office’s con-
trol.

(2) The test for determining when cir-
cumstances are not reasonably foreseeable
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focuses on an employing office's business
judgment. The employing office must exer-
cise such reasonable business judgment as
would a similarly situated employing office
in predicting the demands of its operations.
The employing office is not required, how-
ever, to accurately predict general economic
conditions that also may affect its oper-
ations.

(b) The “natural disaster” exception in
section 3(b)(2)(B) of WARN applies to office
closings and mass layoffs due to any form of
a natural disaster.

(1) Floods, earthquakes, droughts, storms,
tidal waves or tsunamis and similar effects
of nature are natural disasters under this
provision.

(2) To qualify for this exception, an em-
ploying office must be able to demonstrate
that its office closing or mass layoff is a di-
rect result of a natural disaster,

(3) While a disaster may preclude full or
any advance notice, such notice as is prac-
ticable, containing as much of the informa-
tion required in §639.7 as is available in the
circumstances of the disaster still must be
given, whether in advance or after the fact of
an employment loss caused by a natural dis-
aster

(4) Where an office closing or mass layoff
occurs as an indirect result of a natural dis-
aster, the exception does not apply but the
“unforeseeable business circumstance’” ex-
ception described in paragraph (a) of this
section may be applicable.
$639.10 When may notice be extended?

Additional notice is required when the date
or schedule of dates of a planned office clos-
ing or mass layoff is extended beyond the
date or the ending date of any 14-day period
announced in the original notice as follows:

(a) If the postponement is for less than 60
days, the additional notice should be given
as soon as possible to the parties identified
in §639.6 and should include reference to the
earlier notice, the date (or 14-day period) to
which the planned action is postponed, and
the reasons for the postponement. The notice
should be given in a manner which will pro-
vide the information to all affected employ-

ees.

(b) If the postponement is for 60 days or
more, the additional notice should be treated
as new notice subject to the provisions of
§§639.5, 639.6 and 639.7 of this part. Rolling
notice, in the sense of routine periodic no-
tice, given whether or not an office closing
or mass layoff is impending, and with the in-
tent to evade the purpose of the Act rather
than give specific notice as required by
WARN, is not acceptable.

§639.11 Duration of interim regulations

These interim regulations for the House,
the Senate and the employing offices of the
instrumentalities are effective on January
23, 1996 or on the dates upon which appro-
priate resolutions are passed, whichever is
later. The interim regulations shall expire
on April 15, 1996 or on the dates on which ap-
propriate resolutions concerning the Board’s
final regulations are passed by the House and
the Senate, whichever is earlier.

The PRESIDING OFFICER (Mr.
THOMAS). Are there others who wish to
speak?

Mr. SIMPSON. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DOLE. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Thomas, one of his
secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
which were referred to the appropriate
committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)

REPORT OF A BALANCED BUDGET
PROPOSAL—MESSAGES FROM
THE PRESIDENT RECEIVED DUR-
ING ADJOURNMENT OF THE SEN-
ATE—PM 109

Under the authority of the order of
the Senate of January 4, 1995, the Sec-
retary of the Senate on January 6, 1996,
received a message from the President
of the United States, together with an
accompanying report; which was re-
ferred to the Committee on Finance:

To the Congress of the United States:

I hereby submit to the Congress a
plan to achieve a balanced budget not
later than the fiscal year 2002 as cer-
tified by the Congressional Budget Of-
fice of January 6, 1996. This plan has
been prepared by Senator DASCHLE and
if passed in its current form by the
Congress, I would sign it into law.

WiLLiaM J. CLINTON.

THE WHITE HOUSE, January 6, 1996.

REPORT CONCERNING THE NA-
TIONAL EMERGENCY WITH RE-
SPECT TO LIBYA—MESSAGE
FROM THE PRESIDENT—PM 110

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the United
States, together with an accompanying
report; which was referred to the Com-
mittee on Banking, Housing, and
Urban Affairs:

To the Congress of the United States:

I hereby report to the Congress on
the developments since my last report
of July 12, 1995, concerning the na-
tional emergency with respect to Libya
that was declared in Executive Order
No. 12543 of January 7, 1986. This report
is submitted pursuant to section 401(c)
of the National Emergencies Act, 50
U.S.C. 1641(c); section 204(c) of the
International Emergency Economic
Powers Act (IEEPA), 50 U.S.C. 1703(c);
and section 505(c) of the International
Security and Development Cooperation
Act of 1985, 22 U.S.C. 2349aa-9(c).

1. On January 3, 1996, I renewed for
another year the national emergency
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with respect to Libya pursuant to
IEEPA. This renewal extended the cur-
rent comprehensive financial and trade
embargo against Libya in effect since
1986. Under these sanctions, all trade
with Libya is prohibited, and all assets
owned or controlled by the Libyan gov-
ernment in the United States or in the
possession or control of U.S. persons
are blocked.

2. There has been one amendment to
the Libyan Sanctions Regulations, 31
C.F.R. Part 550 (the ‘‘Regulations”),
administered by the Office of Foreign
Assets Control (FAC) of the Depart-
ment of the Treasury, since my last re-
port on July 12, 1995. The amendment
(60 Fed. Reg. 37940-37941, July 25, 1995)
added three hotels in Malta to appen-
dix A, Organizations Determined to Be
Within the Term ‘‘Government of
Libya’ (Specially Designated Nation-
als (SDNs) of Libya). A copy of the
amendment is attached to this report.

Pursuant to section 550.304(a) of the
Regulations, FAC has determined that
these entities designated as SDNs are
owned or controlled by, or acting or
purporting to act directly or indirectly
on behalf of, the Government of Libya,
or are agencies, instrumentalities, or
entities of that government. By virtue
of this determination, all property and
interests in property of these entities
that are in the United States or in the
possession or control of U.S. persons
are blocked. Further, U.S. persons are
prohibited from engaging in trans-
actions with these entities unless the
transactions are licensed by FAC. The
designations were made in consultation
with the Department of State.

3. During the current 6-month period,
FAC made numerous decisions with re-
spect to applications for licenses to en-
gage in transactions under the Regula-
tions, issuing 54 licensing determina-
tions—both approvals and denials. Con-
sistent with FAC’s ongoing scrutiny of
banking transactions, the largest cat-
egory of license approvals (20) con-
cerned requests by Libyan and non-Lib-
yan persons or entities to unblock
transfers interdicted because of an ap-
parent Government of Libya interest.
A license was also issued to a local tax-
ing authority to foreclose on a prop-
erty owned by the Government of
Libya for failure to pay property tax
arrearages.

4. During the current 6-month period,
FAC continued to emphasize to the
international banking community in
the United States the importance of
identifying and blocking payments
made on or behalf of Libya. The Office
worked closely with the banks to im-
plement new interdiction software sys-
tems to identify such payments. As a
result, during the reporting period,
more than 107 transactions potentially
involving Libya, totaling more than
$26.0 million, were interdicted. As of
December 4, 23 of these transactions
had been authorized for release, leaving
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a net amount of more than $24.6 mil-
lion blocked.

Since my last report, FAC collected
27 civil monetary penalties totaling
more than $119,500, for violations of the
U.S. sanctions against Libya. Fourteen
of the violations involved the failure of
banks or credit unions to block funds
transfers to Libyan-owned or -con-
trolled banks. Two other penalties
were received from corporations for ex-
port violations or violative payments
to Libya for unlicensed trademark
transactions. Eleven additional pen-
alties were paid by U.S. citizens engag-
ing in Libyan oilfield-related trans-
actions while another 40 cases involv-
ing similar violations are in active
penalty processing.

In November 1995, guilty verdicts
were returned in two cases involving il-
legal exportation of U.S. goods to
Libya. A jury in Denver, Colorado,
found a Denver businessman guilty of
violating the Regulations and IEEPA
when he exported 50 trailers from the
United States to Libya in 1991. A Hous-
ton, Texas, jury found three individ-
uals and two companies guilty on
charges of conspiracy and violating the
Regulations and IEEPA for trans-
actions relating to the 1992 shipment of
oilfield equipment from the United
States to Libya. Also in November, a
Portland, Oregon, lumber company en-
tered a two-count felony information
plea agreement for two separate ship-
ments of U.S.-origin lumber to Libya
during 1993. These three actions were
the result of lengthy criminal inves-
tigations begun in prior reporting peri-
ods. Several other investigations from
prior reporting periods are continuing
and new reports of violations are being
pursued.

5. The expenses incurred by the Fed-
eral Government in the 6-month period
from July 6, 1995, through January 5,
1996, that are directly attributable to
the exercise of powers and authorities
conferred by the declaration of the Lib-
van national emergency are estimated
at approximately $990,000. Personnel
costs were largely centered in the De-
partment of the Treasury (particularly
in the Office of Foreign Assets Control,
the Office of the General Counsel, and
the U.S. Customs Service), the Depart-
ment of State, and the Department of
Commerce.

6. The policies and actions of the
Government of Libya continue to pose
an unusual and extraordinary threat to
the national security and foreign pol-
icy of the United States. In adopting
UNSCR 883 in November 1993, the Secu-
rity Council determined that the con-
tinued failure of the Government of
Libya to demonstrate by concrete ac-
tions its renunciation of terrorism, and
in particular its continued failure to
respond fully and effectively to the re-
quests and decisions of the Security
Council in Resolutions 731 and 548, con-
cerning the bombing of the Pan Am 103
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and UTA 772 flights, constituted a
threat to international peace and secu-
rity. The United States will continue
to coordinate its comprehensive sanc-
tions enforcement efforts with those of
other U.N. member states. We remain
determined to ensure that the per-
petrators of the terrorist acts against
Pan Am 103 and UTA 772 are brought to
justice. The families of the victims in
the murderous Lockerbie bombing and
other acts of Libyan terrorism deserve
nothing less. I shall continue to exer-
cise the powers at my disposal to apply
economic sanctions against Libya fully
and effectively, so long as those meas-
ures are appropriate, and will continue
to report periodically to the Congress
on significant developments as re-
quired by law.
WILLIAM J. CLINTON.

THE WHITE HOUSE, January 22, 1996.

MESSAGES FROM THE HOUSE

At 3:52 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House has agreed to
the following concurrent resolution:

S. Con. Res. 39. Concurrent Resolution pro-
viding for the ‘“State of the Union™ address
by the President of the United States.

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-1802. A communication from the Chalr-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 11-172 adopted by the Council on De-
cember 5, 1995; to the Committee on Govern-
mental "

EC-1803. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 11-173 adopted by the Council on De-
cember 5, 1995; to the Committee on Govern-
mental Affairs.

EC-1804. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, coples of
D.C. Act 11-174 adopted by the Council on De-
cember 5, 1995; to the Committee on Govern-
mental Affairs.

EC-1805. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 11-175 adopted by the Council on De-
cember 5, 1995; to the Committee on Govern-
mental Affairs.

EC-1806. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 11-176 adopted by the Council on De-
cember 5, 1995; to the Committee on Govern-
mental Affairs.

EC-1807. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 11-177 adopted by the Council on De-
cember 5, 1995; to the Committee on Govern-
mental Affairs.

EC-1808. A communication from the Chalir-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
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D.C. Act 11-178 adopted by the Council on De-
cember 5, 1995; to the Committee on Govern-
mental Affairs.

EC-1809. A communication from the Chair-
man of the Council of the District of Colum-
bia, transmitting, pursuant to law, copies of
D.C. Act 11-179 adopted by the Council on De-
cember 5, 1995; to the Committee on Govern-
mental Affairs.

EC-1810. A communication from the Under
Secretary of Defense (Acquisition and Tech-
nology), transmitting, pursuant to law, a re-
port relative to foreign entities and the sec-
ondary Arab boycott of Israel; to the Com-
mittee on Armed Services.

EC-1811. A communication from the Archi-
tect of the Capitol, transmitting, pursuant
to law, the report of expenditures for the pe-
riod April 1, 1995 through September 30, 1995;
to the Committee on Appropriations.

EC-1812. A communication from the Under
Secretary of Defense, transmitting, pursuant
to law, the report of a violation of the
Antideficiency Act, case number 94-18; to the
Committee on Appropriations.

EC-1813. A communication from the Direc-
tor of the Office of Management and Budget,
the Executive Office of the President, trans-
mitting, pursuant to law, the report on ap-
propriations legislation within five days of
enactment; to the Committee on the Budget.

EC-1814. A communication from the Direc-
tor of the Office of Management and Budget,
the Executive Office of the President, trans-
mitting, pursuant to law, the report on ap-
propriations legislation within five days of
enactment; to the Committee on the Budget.

EC-1815. A communication from the Clerk
of the United States Court of Federal
Claims, transmitting, pursuant to law, the
report of the Court for fiscal year 1995; to the
Committee on the Judiciary.

EC-1816. A communication from the Sec-
retary of the Smithsonian Institution, trans-
mitting, pursuant to law, the annual pro-
ceedings of the One Hundred and Fourth
Continental Congress of the National Soci-
ety of the Daughters of the American Revo-
lution; to the Committee on Rules and Ad-
ministration.

EC-1817. A communication from the Sec-
retary of Defense, transmitting, pursuant to
law, the semiannual report of the Office of
the Inspector General for the period April 1
through September 30, 1995; to the Commit-
tee on Governmental Affairs.

EC-1818. A communication from the Sec-
retary of Transportation, transmitting, pur-
suant to law, the report on the internal con-
trols and financial systems in effect during
fiscal year 1995; to the Committee on Gov-
ernmental Affairs.

EC-1819. A communication from the Chair-
man of the Defense Nuclear Facilities Safety
Board, transmitting, pursuant to law, the re-
port on the internal controls and financial
systems in effect during fiscal year 1995; to
the Committee on Governmental Affairs.

EC-1820. A communication from the Chair-
man of the Federal Trade Commission,
transmitting, pursuant to law, the report on
the internal controls and financial systems
in effect during fiscal year 1995; to the Com-
mittee on Governmental Affaj.rs

EC-1821. A communication from the Acting
Archivist of the United States, transmitting,
pursuant to law, the report on the internal
controls and financial systems in effect dur-
ing fiscal year 1995; to the Committee on
Governmental Affairs.

EC-1822. A communication from the Chalr-
man of the National Credit Union Adminis-
tration, transmitting, pursuant to law, the
report on the internal controls and financial
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systems in effect during fiscal year 1995; to
the Committee on Governmental Affairs.

EC-1823. A communication from the Chair-
man of the Nuclear Regulatory Commission,
transmitting, pursuant to law, the report on
the internal controls and financial systems
in effect during fiscal year 1995; to the Com-
mittee on Governmental Affairs.

EC-1824. A communication from the Chair-
man of the Nuclear Waste Technical Review
Board, transmitting, pursuant to law, the re-
port on the internal controls and financial
systems in effect during fiscal year 1995; to
the Committee on Governmental Affairs.

EC-1825. A communication from the Chair-
man of the Occupational Safety and Health
Review Commission, transmitting, pursuant
to law, the report on the internal controls
and financial systems in effect during fiscal
year 1995, to the Committee on Govern-
mental Affairs,

EC-1826. A communication from the Direc-
tor of the Office of Personnel Management,
transmitting, pursuant to law, the report on
the internal controls and financial systems
in effect during fiscal year 1995; to the Com-
mittee on Governmental Affairs.

EC-1827. A communication from the Chair-
man, Labor and Management members of the
Railroad Retirement Board, transmitting,
pursuant to law, the report on the internal
controls and financial systems in effect dur-
ing fiscal year 1995; to the Committee on
Governmental Affairs.

EC-1828. A communication from the Chalr-
man of the Securities and Exchange Com-
mission, transmitting, pursuant to law, the
report on the internal controls and financial
systems in effect during fiscal year 1985; to
the Committee on Governmental Affairs,

EC-1829. A communication from the Direc-
tor of the Woodrow Wilson Center, transmit-
ting, pursuant to law, the report on the in-
ternal controls and financial systems in ef-
fect during fiscal year 1995; to the Commit-
tee on Governmental

EC-1830. A connnunica.ﬁon from the Direc-
tor of the Office of Federal Housing Enter-
prise Oversight, transmitting, pursuant to
law, the report on the internal controls and
financial systems in effect during fiscal year
1995; to the Committee on Governmental Af-

EC-1831. A communication from the Direc-
tor of the Office of Personnel Management
(The President’'s Pay Agent), transmitting,
pursuant to law, the report relative to local-
ity-based comparability payments for Gen-
eral Schedule employees for calendar year
1996; to the Committee on Governmental Af-
fairs.

EC-1832. A communication from the Presi-
dent of the National Endowment for Democ-
racy, transmitting, pursuant to law, the re-
port on the internal controls and financial
systems in effect during fiscal year 1995; to
the Committee on Governmental Affairs.

EC-1833. A communication from the Com-
missioner of the Susquehanna River Basin
Commission, transmitting, a notice relative
to the absence of formal internal controls
and the Department of the Interior; to the
Committee on Governmental Affairs.

EC-1834. A communication from the Com-
missioner of the Delaware River Basin Com-
mission, transmitting, a notice relative to
the absence of formal internal controls and
the Department of the Interior; to the Com-
mittee on Governmental Affairs.

REPORTS OF COMMITTEE

The following report of committee
was submitted:
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By Mr. D’AMATO, from the Special Com-
mittee To Investigate Whitewater Develop-
ment Corporation and Related Matters:

Special Report entitled ‘‘Progress of the
Investigation Into Whitewater Development
Corporation and Related Matters and Rec-
ommendation for Future Finding" (Rept. No.
104-204).

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. DOLE (for himself, Mr. GREGG,
Mr. HELMS, Mr. SHELBY, and Mr.
COVERDELL):

S. 1519. A bill to prohibit United States
voluntary and assessed contributions to the
United Nations if the United Nations im-
poses any tax or fee on United States persons
or continues to develop or promote proposals
for such taxes or fees; to the Committee on
Forelgn Relations.

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. DOLE:

S. Res, 209. A resolution to provide for the
approval of interim regulations applicable to
the Senate and the employees of the Senate
and adopted by the Board of the Office of
Compliance before January 23, 1996, and for
other purposes; considered and agreed to.

S. Con. Res. 39. A concurrent resolution
providing for the “State of the Union" ad-
dress by the President of the United States;
considered and agreed to.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. DOLE (for himself, Mr.
GREGG, Mr. HELMS, Mr. SHELBY,
and Mr. COVERDELL):

S. 1519. A bill to prohibit United
States voluntary and assessed con-
tributions to the United Nations if the
United Nations imposes any tax or fee
on United States persons or continues
to develop or promote proposals for
such taxes or fees; to the Committee on
Foreign Relations.

THE PROHIBITION ON U.N. TAXATION ACT

Mr. DOLE. Mr. President, imagine a
percentage of every international air-
line ticket, every letter mailed over-
seas, every international trade trans-
action, and every exchange of foreign
currency being collected for the use of
unelected unaccountable international
bureaucrats. Billions of dollars avail-
able outside the control of any govern-
ment. Is this the paranoid fantasy in a
science fiction thriller? No, it is the
real world plans of United Nations bu-
reaucrats, led by the current U.N. Sec-
retary General Boutros Boutros-Ghali
to develop a network of global taxation
to fund the United Nations outside the
scrutiny of the United States or any
other country.
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For years, United Nations bureau-
crats and their allies in special interest
groups and academia have dreamed
about funding the United Nations
through global taxes and other reve-
nue-raising schemes. Taxes on air trav-
el, military expenditures, postage, en-
ergy sources, currency transactions
could raise as much as $300 billion a
year—subject only to the whims of the
bloated U.N. bureaucrats. Tax collect-
ing would allow the United Nations to
do as it pleases, not as its member
states wanted. As Boutros Boutros-
Ghali said earlier this month, such rev-
enue power would mean “I will not be
under the daily financial control of the
member states.”

While there has been tepid opposition
to the taxation plans of Boutros
Boutros-Ghali from the Clinton admin-
istration, it is far from certain even
strong U.S. opposition could halt these
U.N. schemes—the United States has
only 1 of 185 votes in the U.N. General
Assembly. It is not certain that any
revenue raising initiative would be sub-
ject to the U.S. veto in the U.N. Secu-
rity Council.

It is true the United Nations is facing
a serious shortfall of funds. And it is
true the United States owes a large
part of this debt—in excess of $1 bil-
lion. The Republican Congress has been
unwilling to provide funds to clear up
this debt because of the absence of
often promised and never delivered re-
form. While Boutros Boutros-Ghali and
his supporters consistently point to the
multibillion shortfall, they ignore,
cover up, and excuse outrageous abuses
occurring regularly throughout the
U.N. system.

Let me give you a few examples.

In 1994 and 1995, more than one-half
million dollars was spent on the special
committee on the situation with re-
gard to the implementation on the
granting of independence to colonial
countries and territories. Long after
decolonization was over, the United
Nations was searching for ways to lib-
erate such territories as American
Samoa and the U.S. Virgin Islands—
both of which have voting representa-
tives in the U.S. Congress.

The World Health Organization
[WHO] spends 75 percent of its $1 bil-
lion budget on staff, and much of the
rest on conferences, travel, and print-
ing. Senior staff positions have in-
creased more than 60 percent since the
current director-general took office in
1988. When a U.N.-commissioned 50th
anniversary history discussed corrup-
tion in the process of naming the cur-
rent WHO chief, U.N. censors deleted
the references.

In April, 1994, the U.N. office in So-
malia lost $3.9 million kept in a cabi-
net with a poor lock. Despite repeated
warnings, U.N. officials took no action
to secure the funds. A month later, a
U.N. military officer in Somalia lost
$61,000 and another $76,000 was de-
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stroyed in a flood in the drought-
plagued country.

The International Labor Organiza-
tion [ILO] will spend $30 million in
1994-95 on conference organization and
printing for special events.

Mr. President, these are but a hand-
ful of examples of waste, fraud, and
abuse at the United Nations. They
waste real money every day. Seriously
addressing the rampant corruption and
inefficiency throughout the United Na-
tions system is the way to resolve U.N.
funding problems—not taxing Amer-
ican citizens.

As today’s Washington Times edi-
torial and article make clear, the U.N.
tax idea is not an idle pursuit of some
dreamers—it is a concept that U.N. em-
ployees spend time developing, promot-
ing, and publicizing. It is time for Con-
gress to act. It is time to say no tax-
ation without representation in the
United Nations and it is time to shut
down U.N. organizations which spend
their time—and American taxpayers
dollars—scheming to get into Amer-
ican wallets for even more money.

Today, with Senators GREGG, HELMS,
and SHELBY, I am introducing S. 1519,
“The Prohibition of United Nations
Taxation Act of 1996.” The Dbill does
three things. First, it lays out congres-
sional findings on U.N. taxation and
concludes the United Nations has no
legal authority to tax American citi-
zens. Second, it prohibits U.S. pay-
ments to the United Nations if it at-
tempts to impose any of the taxation
schemes. Third, the bill cuts off funds
for any United Nations organization
which develop or advocates taxation
schemes. Companion legislation will be
introduced in the House of Representa-
tives today by Congressman GERALD
SoLOMON and others. Congressman SOL-
OMON has a long record of involvement
in United Nations reform issues, and I
thank him for his leadership on this
issue.

I know both Chairman HELMS at the
Foreign Relations Committee and
Chairman GREGG at the Appropriations
Committee plan to hold Senate hear-
ings on the taxation plans of the
United Nations. I expect to discuss the
possibility of hearings with Finance
Committee Chairman ROTH as well. I
commend Senator GREGG and Senator
HeLMS for their leadership on this issue
as well as our other original cosponsor,
Senator SHELBY.

The Clinton administration has
begun to discuss the possibility of U.N.
reform. Many of my colleagues have
been involved in the effort to bring se-
rious change to the United Nations.
But as long as the United Nations
spends its time on global taxation and
not on its severe shortcomings, real re-
form will be impossible. And as long as
Boutros Boutros-Ghali has visions of
becoming the tax collector for the U.N.
state, real reform will be impossible.
The out-of-control pursuit of power by
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the United Nations has made the Pro-
hibition on United Nations Taxation
Act of 1996 necessary. I am confident it
will be enacted this year.

I ask that the editorial from today’s
Washington Times and the letter to
GAOQ sent by Senator HELMS, Senator
GREGG, and myself be printed in the
RECORD.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

I say to my colleagues that we cer-
tainly welcome additional cosponsors.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1519

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Prohibition
on United Nations Taxation Act of 1996"".
SEC. 2. FINDINGS.

The Congress finds that—

(1) in 1948, the average United States fam-
ily with children pald only three percent of
its income in Federal taxes;

(2) in 1996, the average United States fam-
ily with children paid more than 24 percent
of its income in Federal taxes;

(3) United Nations officials have made nu-
merous and repeated proposals to provide fi-
nancing for the United Nations outside the
scrutiny of Member States of the United Na-
tions, including borrowing from inter-
national financial institutions, assuming
control of bonds issued by Member States,
and imposing taxes on an extensive range of
transactions, goods, and services;

(4) the 1994 “Human Development Report”
of the United Nations Development Program
stated that “‘[i]t is appropriate that the pro-
ceeds of an international tax be devoted to
international purposes and be placed at the
disposal of international institutions.”;

(5) on January 14, 1996, United Nations
General Secretary Boutros Boutros-Ghall
stated that an international tax would mean
that ‘‘[he would] not be under the daily fi-
nancial will of the Member States.”;

(6) American taxpayers have paid approxi-
mately $30,000,000,000 to the United Nations
since 1945;

(7T) the United Nations and its organiza-
tions are replete with mismanagement,
waste, corruption, and inefficlency which
cost American taxpayers millions of dollars
each year;

(8) the power to tax is an attribute of sov-
ereignty;

(9) the United Nations does not have the
attributes of sovereignty and is not a sov-
ereign power; and

(10) the United Nations has no legal au-
thority to impose taxes on United States
citizens.

SEC. 3. PROHIBITION OF IMPOSITION OF GLOBAL
TAXATION OR MULTILATERAL BANE
BORROWING.

The United States may not pay any vol-
untary or assessed contribution to the
United Nations or any of its specialized or
affiliated agencies if the United Nations—

(1) attempts to implement or impose any
taxation or fee on any United States persons;
or

(2) borrows funds from the International
Bank for Reconstruction and Development
(commonly referred to as the “World
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Bank’'), the International Monetary Fund,
or any other similar or regional inter-
national financial institution.

SEC. 4. PROHIBITION ON CONTINUED DEVELOP-

MENT AND PROMOTION OF GLOBAL
TAXATION PROPOSALS.

The United States may not pay any vol-
untary or assessed contribution to the
United Nations or any of its specialized or
affiliated agencies (including the United Na-
tions Development Program) unless the
President certifies in writing to the Congress
15 days in advance of such payment that the
United Nations or such agency, as the case
may be, is not engaged in any effort to de-
velop, advocate, promote, or publicize any
proposal concerning taxation or- fees on
United States persons in order to raise reve-
nue for the United Nations or any such agen-
cy.

SEC. 5. STATUTORY CONSTRUCTION.

Payments prohibited under this Act in-
clude disbursements to the United Nations
pursunant to any undertaking made by the
United States before the prohibition be-
comes effective.

SEC. 6. DEFINITIONS.,

As used in this Act:

(1) The term ‘“‘person” has the meaning
given such term in section T701(a)(1) of the
Internal Revenue Code of 1986 (26 U.S.C.
TI01(a)(1)).

(2) The term ‘“‘taxation or fees on United
States persons’ includes any tax or fee as-
sessed on United States persons on a per cap-
ita basis or on a transaction or user basis, in-
cluding but not limited to any tax or fee on
international air travel, foreign exchange
transactions, the mails, or extraction or use
of natural resources.

U.S. SENATE,
OFFICE OF THE REPUBLICAN LEADER,
Washington DC, January 17, 1996.

Hon. CHARLES BOWSHER,

U.S. Comptroller General, General Accounting
Office, 441 “G'" Street Northwest, Washing-
ton, DC.

DEAR MR. BOWSHER: In recent months,
there has been Increasing attention to var-
ious proposals which would allow the United
Nations and its affiliated organizations to
independently raise revenue by taxing Amer-
ican citizens. United Nations revenue-raising
proposals under discussion include commer-
cial and non-commercial borrowing, imposi-
tion of fees, issuance of bonds, and taxation
of airline, postal, currency energy or other
transactions.

We are deeply concerned about the legal,
financial and policy implications of inde-
pendent revenue-raising authority available
to the United Nations or its affiliated orga-
nizations. Accordingly, we would appreciate
your answering the following questions con-
cerning various United Nations proposals:

What funding sources are available to
United Nations organizations apart from
contributions from Member states? What au-
thority does the United Nations have for
each of these sources?

How much revenue is raised by United Na-
tions organizations through private con-
tributions or through commercial sales of
goods and services?

Which United Nations organizations cur-
rently have commercial or other borrowing
authority? To what extent has borrowing oc-
curred and under what legal authority?

What is the status of United Nations ef-
forts to secure borrowing authority from the
World Bank or other international financial
institutions? Is there legal authority for
such borrowing?
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What is the status of the Secretary Gen-
eral’s proposal concerning the issuance of
bond or obligations made at the time of the
1995 G-T meeting in Halifax, Nova Scotia?

What tax or fee proposals have been made
by United Nations officials? By what offi-
clals and under what authority have these
proposals been made? What action has been
taken on these proposals (including the so-
called “Tobin tax’ on currency transactions
endorsed by the United Nations Development
Program)?

How much have United Nations organiza-
tions spent developing, publishing and advo-
cating revenue-raising proposals?

What impact would each of these revenue-
raising proposals have on U.S. obligations
under any bilateral or multilateral agree-
ments to which the U.S. is a party, including
any trade agreements?

What role have American citizens em-
ployed by the United Nations played in advo-
cating taxation and other revenue-raising
proposals? Are there any circumstances
under which United Nations revenue-raising
proposals could be binding on United States
citizens without an Act of Congress?

What is the process for approval of reve-
nue-raising proposals by United Nations or-
ganizations, including the role of the Secu-
rity Council and General Assembly? Are
there any circumstances under which United
Nations taxation proposals could be adopted
over United States opposition?

What is the status under United States do-
mestic law and relevant international law of
each of the United Nations revenue-raising
proposals?

What is United States government policy
on each of the revenue-raising proposals, and
how effectively has it been carried out?

The issue of United Nations plans to raise
revenue outside the scrutiny of Member
states will be the focus of serious attention
by Congress in the coming weeks. We appre-
ciate your expeditious response to our re-
quest.

Sincerely,
BoB DOLE.
JESSIE HELMS.
JUDD GREGG.

[From the Washington Times, Jan. 22, 1996]
How NoT To FUND THE U.N.

What do D.C. Control Board Chairman An-
drew Brimmer and U.N. Secretary-General
Boutros Boutros-Ghali have in common?
Well, beyond trying to reform overgrown and
ineffective bureaucracies, they both appar-
ently have commuter taxes on their minds.
The same week Mr. Brimmer hauled out that
deader than dead political rabbit out of his
chairman’s hat, Mr. Boutros-Ghali was mull-
ing over the same subject in an interview
with the British Broadcasting Corp. It must
be something in the air,

As reported by The Washington Times’
Cathy Toups, Mr. Boutros-Ghall suggested
that a $1.50 surcharge on international air-
line tickets might help the United Nations
solve its fiscal troubles. “We would not be
under the daily financial will of member
states who are unwilling to pay up,” Mr.
Boutros-Ghali said, thinking no doubt of the
United States which currently owes $1.2 bil-
lion in back dues. Mr. Boutros-Ghali also
suggested a levy on currency transactions
and has previously proposed borrowing
money from the World Bank to cover the or-
ganization's shortfall. All of which under-
standably has set alarm bells ringing here in
Washington.

In a letter to the editor printed nearby,
U.N. spokesman Joe Sills, writes that no
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commuter tax is currently under consider-
ation by the United Nations and that Mr.
Boutros-Ghali only spoke as someone head-
ing a large organization with difficulties
making ends meet. Further, Mr. Sills writes,
the United Nations cannot raise or spend
money without the approval of its member
nations, which means that the United States
has the power to veto a U.N. commuter tax
any day. Accordingly, there is no reason to
get unduly exercised about Mr. Boutros-
Ghali’s statements.

But even if no such formal proposal has
been brought to the floor of the General As-
sembly, Mr. Boutros-Ghall himself is obwi-
ously considering it. Nor is Mr. Boutros-
Ghali just any old U.N. official. As secretary-
general, he has a great deal to do with set-
ting the organization’s agenda. Just look at
the area of peacekeeping; it has grown mani-
fold under his leadership, for better and
sometimes for worse. In the absence of firm
international leadership from the United
States, Mr. Boutros-Ghall's views have in
fact carried unusual weight.

The problem with a U.N. commuter tax—
indeed reason why it so appeals to the sec-
retary-general—is precisely that it would
give the U.N. bureaucracy a measure of inde-
pendence from its member governments.
Why such a scheme should never come to
fruition is clear. Most importantly, only sov-
ereign governments can levy taxes and the
United Nations Is not a government, no mat-
ter the aspirations of its leaders and min-
ions. Secondarily, an independent source of
revenue would alleviate the pressure on the
organization to reform itself, which is cur-
rently being applied by the United States. In
principle, member states may have the last
word on how the money 1s spent, but so do
they now, and the organization is still rid-
dled with corruption and waste as recorded
meticulously by its new inspector general.

Knowing all of this, Senate Majority leader
Bob Dole, Senate Foreign Relations Commit-
tee Chairman Jesse Helms and Judd Gregg,
chairman of the Senate appropriations sub-
committee responsible for U.N. payments,
have announced their intention to introduce
legislation to prevent the Clinton adminis-
tration from pursuing Mr. Boutros-Ghall's
train of thought any further. All three have
written to Charles Bowsher, U.N. comptrol-
ler general, to determine the status of pro-
posals out there, such as U.N. commercial
and non-commercial borrowing, imposition
of various fees, issuance of bonds, and com-
muter and international transaction taxes.
And Mr. Helms' committee is planning to
hold hearings on the matter.

All of which seem like perfectly reasonable
precautions. Mr. Sills reassures us that the
United Nation’s is only an instrument of the
will of its member nations. That's fine, It
should stay that way, which means that the
governments of i{ts member nations must
continue to hold the purse strings.

Mr. HELMS. Mr. President, I can as-
sure the distinguished majority leader
that consideration of this will be rapid,
and I think I can predict the outcome
of the Foreign Relations Committee's
action on it.

It is an interesting thing about Mr.
Boutros Boutros-Ghali. Dot Helms and
I had dinner with the Secretary Gen-
eral, and his wife some weeks back, and
he discussed with me a number of prob-
lems he was having with the United
Nations, including financial problems.
But he certainly did not mention any-
thing about giving the U.N. authority
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to impose taxes upon the American
people. I think that maybe the Sec-
retary General has overspoken himself
in asserting his belief that the United
Nations should be allowed to collect
taxes directly from American citizens.

I was astonished, Mr. President,
when in an interview with the BBC,
U.N. Secretary General Boutros
Boutros-Ghali made the absurd sugges-
tion that the United Nations should be
allowed to collect taxes directly from
American citizens—and citizens of
other sovereign nations—to finance the
operation of the United Nations. His
stated reason for creating such a U.N.
tax, Mr. Boutros-Ghali said, would be
so that the U.N. “would not be under
the daily financial will of member
states.”

In the first place, the gentleman ob-
viously has scant knowledge of the
Constitution of the United States. I
have heard a lot of disturbing sugges-
tions coming out of the United Nations
over the years, but this one—with all
respect to the Secretary General—is
among the most unacceptable yet. The
United Nations will never be able to
tax the American citizens, certainly
not as long as Senator DOLE is in the
Senate or elsewhere in the Govern-
ment, nor as long as I am here. And I
am happy to join Senator DOLE in of-
fering this legislation today, S. 1519,
bearing the title of the Prohibition of
United Nations Taxation Act, requiring
the United States to cut off all funding
to the United Nations if the United Na-
tions does intend or attempt to impose
such a scheme.

Despite what the U.N. Secretary Gen-
eral and the international bureaucrats
may want to believe, the United Na-
tions is not a sovereign entity. It is not
a world government, and the Secretary
General is not president of the world.
No Secretary General in the future
should entertain or even express such
foolish notions. The United Nations is
purely a consultative body, made up of
sovereign nations, who did not check
their sovereignty at the U.N. door
when they sent representatives to the
functions and deliberations of the
United Nations.

Furthermore, the American people
absolutely would not stand for any
form of U.N. taxation; they are already
paying more than 24 percent of their
income to the U.S. Federal Govern-
ment. They do not need nor will they
accept paying another dime to fund a
world government in New York led by
a nonelected bureaucrat.

The Secretary General has several
times advocated a standing U.N. mili-
tary. His idle sugestion giving the
United Nations the power of direct tax-
ation is a matter that invites a world-
wide rejection and distrust of the
United Nations.

Mr. President, I again assure the ma-
jority leader that I will schedule hear-
ings by the Senate Foreign Relations
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Committee for the purpose of inves-
tigating this matter, and to make clear
that the United States must oppose
any and all efforts to give the United
Nations such unprecedented powers.
And, Mr. President, if the Secretary
General somehow succeeds securing ei-
ther the powers of direct taxation, or a
standing military, then the United
States must withdraw immediately
from the United Nations.
I yield the floor.

ADDITIONAL COSPONSORS

S. 607
At the request of Mr. WARNER, the
names of the Senator from California
[Mrs. BoxeER] and the Senator from
Utah [Mr. BENNETT] were added as co-
sponsors of S. 607, a bill to amend the
Comprehensive Environmental Re-
sponse, Compensation, and Liability
Act of 1980 to clarify the liability of
certain recycling transactions, and for
other purposes.
5. 837
At the request of Mr. WARNER, the
names of the Senator from Hawaii [Mr.
INOUYE], the Senator from Vermont
[Mr. LEAHY], and the Senator from
Pennsylvania [Mr. SPECTER] were
added as cosponsors of S. 837, a bill to
require the Secreatry of the Treasury
to mint coins in commemoration of the
250th anniversary of the birth of James
Madison.
S. 881
At the request of Mr. PRYOR, the
name of the Senator from Iowa [Mr.
HARKIN] was added as a cosponsor of S.
881, a bill to amend the Internal Reve-
nue Code of 1986 to clarify provisions
relating to church pension benefit
plans, to modify certain provisions re-
lating to participants in such plans, to
reduce the complexity of and to bring
workable consistency to the applicable
rules, to promote retirement savings
and benefits, and for other purposes.
S. 918
At the request of Mrs. HUTCHISON, the
names of the Senator from Rhode Is-
land [Mr. PELL] and the Senator from
New Hampshire [Mr. GREGG] were
added as cosponsors of S. 978, a bill to
facilitate contributions to charitable
organizations by codifying certain ex-
emptions from the Federal securities
laws, to clarify the inapplicability of
antitrust laws to charitable gift annu-
ities, and for other purposes.
S. 1146
At the request of Mr. LEAHY, the
name of the Senator from Kansas [Mr.
DoLE] was added as a cosponsor of S.
1146, a bill to amend the Internal Reve-
nue Code of 1986 to clarify the excise
tax treatment of draft cider.
S. 1183
At the request of Mr. HATFIELD, the
name of the Senator from New Jersey
[Mr. LAUTENBERG] was added as a co-
sponsor of S. 1183, a bill to amend the
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Act of March 3, 1931 (known as the
Davis-Bacon Act), to revise the stand-
ards for coverage under the Act, and
for other purposes.
S. 1392

At the request of Mr. Baucus, the
name of the Senator from Washington
[Mrs. MURRAY] was added as a cospon-
sor of S. 1392, a bill to impose tempo-
rarily a 25 percent duty on imports of
certain Canadian wood and lumber
products, to require the administering
authority to initiate an investigation
under title VII of the Tariff Act of 1930
with respect to such products, and for
other purposes.

SENATE CONCURRENT RESOLU-
TION 33—PROVIDING FOR THE
STATE OF THE UNION ADDRESS
BY THE PRESIDENT OF THE
UNITED STATES

Mr. DOLE submitted the following
concurrent resolution; which was con-
sidered and agreed to:

S. CoN. RES. 39

Resolved by the Senate (the House of Rep-
resentatives concurring), That the two Houses
of Congress assemble in the Hall of the
House of Representatives on Tuesday, Janu-
ary 23, 1996, at 9 p.m., for the purpose of re-
celving such communication as the Presi-
dent of the United States shall be pleased to
make to them.

SENATE RESOLUTION 209—TO PRO-
VIDE FOR THE APPROVAL OF IN-
TERIM REGULATIONS

Mr. DOLE submitted the following
resolution; which was considered and
agreed to:

S. REs. 209

Resolved,

SECTION 1. APPROVAL OF INTERIM REGULA-
TIONS

(a) IN GENERAL.—The interim regulations
applicable to the Senate and the employees
of the Senate that were adopted by the
Board of the Office of Compliance before
January 23, 1996, are hereby approved until
such time as final regulations applicable to
the Senate and the employees of the Senate
are approved in accordance with section
304(c) of the Congressional Accountability
Act of 1995 (2 U.S.C. 1384(c)).

(b) CONSTRUCTION.—Nothing in subsection
(a) shall be construed to affect the authority
of the Senate under such section 304(c).

NOTICES OF HEARINGS
SUBCOMMITTEE ON POST OFFICE AND CIVIL
SERVICE

Mr. STEVENS. Mr. President, I
would like to announce that the Senate
Subcommittee on Post Office and Civil
Service, of the Committee on Govern-
mental Affairs, and the House Sub-
committee on Postal Service, Commit-
tee on Government Reform and Over-
sight, will hold a hearing on January
25, 1996, on USPS Reform—The Inter-
national Experience.

The hearing is scheduled for 9:30 a.m.
in room 342 of the Dirksen Senate Of-
fice Building. For further information,
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please contact Pat Raymond, Senate
Staff Director, at 224-2254, or Dan
Blair, House Staff Director, at 225-3741.
SUBCOMMITTEE ON FORESTS AND PUBLIC LAND
MANAGEMENT

Mr. CRAIG. Mr. President, I would
like to announce for the public that a
hearing has been scheduled before the
Subcommittee on Forests and Public
Land Management to receive testi-
mony on the oversight of the manage-
ment of the national forests.

The hearing will take place Thurs-
day, January 25, 1996, at 9:30 a.m. in
room SD-366 of the Dirksen Senate Of-
fice Building in Washington, DC.

Those wishing to testify or who wish
to submit written statements should
write to the Committee on Energy and
Natural Resources, U.S. Senate, Wash-
ington, DC. 20510. For further informa-
tion, please call Mark Rey at (202) 224—
6170.

ADDITIONAL STATEMENTS

THE JONES ACT SHOULD NOT BE
REPEALED

® Mrs. MURRAY. Mr. President, there
are proposals afoot—egenerated by for-
eign-flag shipping interests and foreign
corporations—to repeal the Jones Act.
This 1920 Act, named for Senator Wes-
ley Jones of my State, mandates the
use of U.S.-built, U.S.-crewed, U.S.-
flagged vessels for voyages between
two U.S. ports and on our Nation’s in-
land waterways. Similar laws have
been on the books since the 1790’s, and
nearly 50 nations have similar require-
ments for shipping in their own domes-
tic commerce.

This law should not be repealed.

Mr. President, the domestic water-
borne trades of the United States con-
tribute more than $15 billion to the
American economy, including more
than $4 billion in direct wages to U.S.
citizens. The economic impact of that
income is multiplied by the thousands
of additional jobs in cabotage-related
businesses, the Jones Act employers
and employees pay $1.4 billion in State
and Federal taxes.

The Jones Act is critical to the State
of Washington and other coastal and
inland waterways’ States, and indi-
rectly, it generates American jobs, tax
revenues, and economic activity, in all
50 States.

Unlike our international waterborne
trades which are also the shipping
lanes of our trading partners, the Jones
Act trades are strictly a family trade—
the commodities and the vessels move
exclusively between American ports.
So our trading partners have no recip-
rocal economic interest at stake in
these trades. Indeed, our trading part-
ners understandably have no interest
in furthering the national interest ob-
jectives which the Jones Act is in-
tended to enhance—jobs for Americans
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and a fourth arm of defense in times of
national emergency.

It seems to me that it makes no more
sense to invite foreign shipping inter-
ests into our domestic trades, than it
does to invite a stranger to intervene
in a family matter. In either case,
there is no necessity for doing so, and
the results can be disastrous.

Nevertheless, Mr. President, that is
precisely what those who advocate re-
peal of the Jones Act would do, have
outsiders intrude in the family’'s busi-
ness.

The needless risk of permitting this
was recently detailed by Stanley H.
Barer in his remarks before the Amer-
ican Association of Port Authorities.

Mr. Barer is cochairman and CEO of
Totemm Resources Corp., a Jones Act
operator which is headquartered in Se-
attle, WA, and which runs high-speed,
roll-on, roll-off liner vessels between
the lower 48 contiguous States and
Alaska. At one time, he was also the
Merchant Marine Counsel to the Sen-
ate Committee on Commerce, Science,
and Transportation. So his consider-
able knowledge and expertise have
been acquired in the real world of
ocean shipping and regulation. What
Mr. Barer had to say to the AAPA is, in
my view, very instructive and illu-
minating because it offers a realistic
view of the worth and importance of
the Jones Act to our economy and na-
tional security.

Mr. President, I ask that Mr. Barer's
remarks be inserted in the RECORD.

REMARKS OF STANLEY H. BARER

Thank you very much. It is a pleasure to
be here at this convention. I hope I can set
the record straight for you about the U.S.
merchant marine and, in particular, the
Jones Act.

The Jones Act requires that America’s do-
mestic waterborne trade must be reserved
for carriers owned by Americans, aboard ves-
sels that fly the U.S. flag and were bullt in
this country, and that are crewed by Amer-
ican citizens. Reserving U.S. water transport
for American companies and crews is what
our cabotage system is all about. And it's a
pretty easy idea to understand.

With its extraordinary land mass and di-
versity, the United States is in substantial
part bound together as one nation because of
our ability to travel from place to place,
thus assuring that all parts and all people of
our nation have access to the goods and serv-
ices that give us the highest standard of liv-
ing in the world. We would be quite foolish,
with a nation of our size, diversity and trans-
portation requirements, to turn our domes-
tic transportation over to the mercy of for-
elgn carriers. Let us never forget that when
you talk about the Jones Act, you are talk-
ing about transportation services that take
place within the United States involving
only the movement of goods or people from
one part of the country to another.

This national policy of self-sufficiency in
domestic transportation is also reflected in
rail, trucking and aviation. It has been a
consistent policy of our nation and nearly
every other advanced nation on the face of
this earth. And, when you think about it, it
is not unusual to have such a transportation
policy. Under our immigration laws, work in
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virtually every industry of our country is re-
served for our own citizens. It is the rule, not
the exception, that nations reserve the job
opportunities inside their own borders to
their own citizens, so long as their own citi-
zens have the capacity to do the work.

Thanks to this policy, today the U.S. has a
Jones Act fleet of over 44,000 vessels, which
provides direct employment for 124,000 Amer-
ican workers. And those workers earn more
than $3.3 billion in wages a year.

Opponents of the Jones Act point out that
U.S. labor costs on our ships, tugboats,
barges and shipyards run two to three times
the so-called “world labor rate.” This is
true. Of course, you could make the same
statement about virtually any industry in
this country. And, in fact, the merchant sea-
farers of Sweden, Denmark, Norway, Holland
and Japan all earn higher net wages than
their American counterparts. Jones Act op-
ponents say that, by bringing forelgn ships
and foreign crews into our coastal and inter-
coastal trades we can lower wage operating
costs by up to 50 percent.

Let’s look at those world wage rates.
Under the International Transport Federa-
tion standard, the average wage for the cap-
tain of a tanker or large container ship is $12
an hour, and the other officers are just
slightly above the U.S. minimum wage of
$5.25 an hour. The entire rest of a ship's crew
under the ITF guidelines would be paid less
than the U.S. minimum wage. And the ITF
requires no payments for health, pension or
other benefits. Ultimately, I believe, the
issue is not whether Jones Act maritime
workers carrying our domestic cargo make
more than the “world standard,’” the real
issue is whether those workers are being paid
a fair American wage, with respect to the
other transportation modes.

Each of our domestic transportation
modes—water, rail, trucking and air cargo—
employs Americans at American wage levels
and none of them faces domestic competition
from foreigners. For example, a tanker cap-
taln earns about $80,000 a year, which is
$30,000 less than a pilot flying a domestic
cargo plane. A tugboat captain might earn
$50,000, about the same as a railroad engi-
neer. A deck hand on a Jones Act ship makes
about the same pay as a domestic flight at-
tendant, about $25,000 to $30,000 a year. Com-
pare that to a long-distance, line-haul truck
driver, who might make as much as $75,000 a
year.

And it is also important to keep in mind
the hours worked by our merchant mariners.
While the air cargo pilot averages 83 hours in
flight time, or about 20 hours a week, a tank-
er or tugboat captain works at least 12 hours
a day and is on duty 24 hours a day on the
vessel. This goes on seven days a week,
sometimes for weeks and sometimes for
months. Our captains on our big roll-on, roll-
off liner vessels to Alaska are on their ves-
sels 24 hours a day, seven days a week for
months at a time. They are away from their
families, and their work is dangerous.

Now, Jones Act opponents are arguing for
getting rid of our domestic maritime work-
ers and bringing in foreign ships with foreign
crews. Let's think about what would happen
if that came true.

I assume that the truckers who compete
directly against water carriers would come
storming to Congress and say: “You have
upset the competitive balance between
water, rail, truck and air cargo. We can't
compete against the water carriers with our
high-priced U.S. truck drivers."” Truckers
will say, to keep the balance fair we need to
bring in forelgn, below-minimum-wage truck
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drivers. And they would have a good argu-
ment—what would Congress say? And if you
let the water carriers and truckers use for-
eign labor, the railroads and then the air
cargo carriers are going to demand the same
ability.

At this point, we have thrown hundreds of
thousands of Americans out of work. What
would happen next? I have an idea.

Companies outside domestic transpor-
tation, companies that compete on a daily
basis in the global economy, will demand the
right to fire Americans and bring in low-
cost, Dbelow-U.S.-minimum-wage foreign
workers. After all, if we are going to do this
for domestic transportation, which is cur-
rently immune from foreign competition,
why shouldn't we do this for those American
companies who face foreign competition for
their products and services every day in the
marketplace?

I want to point out a few more things
about what Jones Act opponents are propos-

ing.

Their draft legislation assumes that the
foreign workers brought into our maritime
coastal trades will pay no federal or state in-
come taxes, nor will the owners of those ves-
sels under foreign flag pay any U.S. taxes.
And that would be the case.

As I read the proposal, these companies
under foreign flag and thelr crew members
are not only exempt from U.S. taxes and U.S.
minimum wage laws, but also the National
Labor Relations Act, federal hours-of-service
regulations, child labor laws, Coast Guard
safety regulations, the U.S. civil rights laws,
our national laws relating to health insur-
ance, pensions and other benefits, and all
other state and federal legal requirements.

Jones Act opponents say these foreign ves-
sels and crew members should meet “inter-
national standards.” Does that mean that
the navigation and safety crew members
must be able to speak English, so they can
communicate with environmental and rescue
workers, or Coast Guard authorities? I guess
not.

And nothing in the proposal talks about
how our nation would deal with all those
Americans left unemployed by the repeal of
the Jones Act, or how we would compensate
American vessel owners whose investment in
modern, U.S.-built ships would be destroyed.

Let me tell you a little about my own situ-
ation. I am management. I am an owner. I
risked capital to be in this business. I have
negotiated with labor unions. My company
has more than 2,000 employees whose fathers
and grandfathers and uncles have all worked
for our tug and barge company over the 106
years it has been in business.

We don't want to fire these people. Who
wants us to do this? Is this what America is
about?

If we can do this in the transportation sec-
tor, I guess we can do it anywhere—manufac-
turing, communications, health care, edu-
cation, and I guess we could even fire all of
our government workers and bring in low-
cost people to work in government and man
our armed forces. I submit this is not a
sound idea.

I was very curious as to who was financing
these people who are calling for repeal of the
Jones Act, and who was supporting them. I
was pleased that not one of our customers in
Alaska or the West Coast was among their
supporters. But I did find that over 90 per-
cent of those supporting him were trade as-
sociations representing wheat or grain pro-
ducers. I would just like to note that, while
Jones Act carriers receive not a dollar in fed-
eral subsidies or handouts, $5.5 billion in fed-
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eral subsidies goes to wheat and feed-grain
farmers each year. I am not here to argue
against the farm program but I think it
should be recognized that the people who
want to get rid of U.S. citizens in domestic
transport are the same people who are tak-
ing $5.5 billion dollars a year for their own
industry from the taxpayers, but they are
not advocating that foreign grain companies
and foreign grain workers come in and take
over their jobs and companies in the United
States. All these farm executives and their
corporate staffs and trade organizations and
employees make good wages. I think that's
fine—I am not against that. I am not even
against the farm program. But I do have a
problem with that industry trying to destroy
my industry without first getting their own
financial house in order.

So, please, in considering these pub-
lic policy issues, think about those you
represent—the taxpaying American
citizens. If you do that, I think you
will have no trouble telling the Jones
Act Reform Committee that they
should go out of business rather that
telling my industry that we should go
out of business.e

SPARE US THE CHEAP GRACE

e Mr. SIMON. Mr. President, one of the
people who has been most effective in
prodding our conscience is Jonathan
Kozol, author of several books, includ-
ing an important one on literacy, an-
other on the sad plight of our schools,
and more recently, ‘“Amazing Grace:
The Lives of Children and the Con-
science of a Nation.”

Unfortunately, as we balance the
budget—which we should have done
long ago—we are horribly distorting
the priorities this Nation should have.
The use of the word ‘‘horribly” may
seem out of place, but for many of the
poor, our budget will result in horrors.

To say we want to balance the budg-
et, then start with a $245 billion tax cut
is like adopting a New Year's resolu-
tion to diet, then having a huge des-
sert.

Compounding that is the fact that
the tax cut is largely for those of us
who are more fortunate, while those
who will suffer will be the neediest in
our society.

Time magazine recently had an essay
by Jonathan Kozol titled ‘‘Spare Us the
Cheap Grace,” which I ask to be print-
ed in the RECORD after my remarks.

Among other things, Jonathan Kozol
says, ‘“‘What does it mean when those
whom we elect to public office cut back
elemental services of life protection for
poor children and then show up at the
victim’s funeral to pay condolence to
the relatives and friends? At what
point do those of us who have the
power to prevent these deaths forfeit
the entitlement of mourners?”’ The
piece follows:

[From Time magazine, Dec. 11, 1995]
SPARE US THE CHEAP GRACE
(By Jonathan Kozol)

It is hard to say what was more shocking

about the death of Elisa Izquierdo—the end-
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less savagery inflicted on her body and mind,
or the stubborn inaction of the New York
City agencies that were repeatedly informed
of her peril. But while the murder of Elisa by
her mother is appalling, it is hardly unex-
pected. In the death zones of America's
postmodern ghetto, stripped of jobs and
human services and sanitation, plagued by
ATDS, tuberculosis, pediatric asthma and en-
demic clinical depression, largely abandoned
by American physicians and devoid of the
psychiatric services familiar in most middle-
class communities, deaths like these are
part of a predictable scenario.

After the headlines of recrimination and
pretended shock wear off, we go back to our
ordinary lives. Before long, we forget the vic-
tims' names. They weren’t our children or
the children of our neighbors. We do not need
to mourn them for too long. But do we have
the right to mourn at all? What does it mean
when those whom we elect to public office
cut back elemental services of life protection
for poor children and then show up at the
victim’s funeral to pay condolence to the rel-
atives and friends? At what point do those of
us who have the power to prevent these
deaths forfeit the entitlement of mourners?

It is not as if we do not know what might
have saved some of these children’s lives. We
know that intervention programs work when
well-trained social workers have a lot of
time to dedicate to each and every child. We
know that crisis hot lines work best when
half of their employees do not burn out and
quit each year, and that social workers do a
better job when records are computerized in-
stead of being piled up, lost and forgotten on
the floor of a back room. We know that when
a drug-addicted mother asks for help, as
many mothers do, it 1s essential to provide
the help she needs without delay, not after a
waliting period of six months to a year, as is
common in poor urban neighborhoods.

All these remedies are expensive, and we
would demand them if our own children's
lives were at stake. And yet we don't demand
them for poor children. We wring our hands
about the tabloid stories. We castigate the
mother. We condemn the social worker. We
churn out the familiar criticisms of “bu-
reaucracy’ but do not volunteer to use our
cleverness to change it. Then the next time
an election comes, we vote against the taxes
that might make prevention programs pos-
sible, while favoring increased expenditures
for prisons to incarcerate the children who
survive the worst that we have done to them
and grow up to be dangerous adults.

What makes this moral contradiction pos-
sible?

Can it be, despite our frequent protesta-
tions to the contrary, that our society does
not particularly value the essential human
worth of certain groups of children? Vir-
tually all the victims we are speaking of are
very poor black and Hispanic children. We
have been told that our economy no longer
has much need for people of their caste and
color. Best-selling authors have, in recent
years, assured us of their lmited intel-
ligence and low degree of ‘‘civilizational de-
velopment.” As a woman in Arizona said in
regard to immigrant kids from Mexico, “I
didn't breed them. I don’t want to feed
them'—a sentiment also heard in reference
to black children on talk-radio stations in
New York and other cities. “‘Put them over
there,”” a black teenager told me once,
speaking of the way he felt that he and other
blacks were viewed by our society. “Pack
them tight. Don’t think about them. Keep
your hands clean. Maybe they’ll kill each
other off.”
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I do not know how many people in our na-
tion would confess such contemplations,
which offend the elemental mandates of our
cultural beliefs and our religions. No matter
how severely some among us may condemn
the parents of the poor, it has been an axiom
of faith in the U.S. that once a child is born,
all condemnations are to be set aside. If we
now have chosen to betray this faith, what
consequences will this have for our collec-
tive spirit, for our soul as a society?

There is an agreeable illusion, evidenced in
much of the commentary about Elisa, that
those of us who witness the abuse of inno-
cence—so long as we are standing at a cer-
tain distance—need not feel complicit in
these tragedies. But this is the kind of ethi-
cal exemption that Dietrich Bonhoeffer
called ‘“cheap grace.” Knowledge carries
with it certain theological imperatives. The
more we know, the harder it becomes to
grant ourselves exemption. “Evil exists,” a
student in the South Bronx told me in the
course of a long conversation about ethics
and religion in the fall of 1993. ‘‘Somebody
has power. Pretending that they don't so
they don’t need to use it to help people—that
is my idea of evil.”

Like most Americans, I do not tend to
think of a society that has been good to me
and to my parents as ‘‘evil.” But when he
said that “‘somebody has power,' it was dif-
ficult to disagree. It is possible that icy
equanimity and self-pacifying form of moral
abdication by the powerful will take more
lives in the long run than any single drug-ad-
dicted and disordered parent. Elisa
Izquierdo's mother killed only one child. The
seemingly anesthetized behavior of the U.S.
Congress may kill thousands. Now we are
told we must ‘‘get tougher’ with the poor.
How much tougher can we get with children
who already have so little? How cold is
America prepared to be?s

LIFE OF BARBARA JORDAN

¢ Mrs. BOXER. Mr. President, as the
Naticn mourns the loss of Barbara Jor-
dan, - would like to take a few mo-
ments to celebrate her life.

Barbara Jordan became active in pol-
itics around the same time as I did.
John Kennedy was running for Presi-
dent and the winds of change were
sweeping across a nation and inspiring
a young generation of new leaders.

It was different world for women
then, one where the doors weren’t near-
ly so open as they are today. And make
no mistake about it—the doors are
open wider today for women and for
minorities because of the path cleared
by Barbara Jordan.

Her start in politics was quite hum-
ble. She was a self described ‘‘stamper
and addresser’’—meaning literally that
she volunteered on President Ken-
nedy’'s campaign licking stamps, ad-
dressing envelopes, and putting them
in the mail. So many women started
this way—behind the scenes doing the
mundane but essential labor of grass-
roots politics.

But Barbara Jordan was not under-
estimated for long. Her most enduring
talents—the power of her voice and the
strength of her words—were quickly
discovered and no one tells that story
better than she did herself:
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I had a law degree but no practice, so I
went down to Harris County Democratic
Headquarters [in Texas] and asked them
what I could do. They put me to work lick-
ing stamps and addressing envelopes. One
night we went out to a church to enlist vot-
ers and the woman who was supposed to
speak didn't show up. I volunteered to speak
in her place and right after that they took
me off licking and addressing.

They would have been foolish not to.

If Barbara Jordan is remembered for
just one thing, it will be the power of
her words. Her message united people
from vastly different walks of life,
bringing them together to stand as one
and nod their heads in unison and say,
‘““Yes, each one of us can make a dif-
ference, and together we can make this
Nation stronger.”

Where her words traveled, legions fol-
lowed. And our Nation did change for
the better as we began to offer oppor-
tunity to all our citizens.

Barbara Jordan broke all kinds of
barriers throughout her life. If she
were an athlete, she would have been a
world-class hurdler because she spent
her whole life leaping over barriers
with grace and dexterity. She broke
records.

In Texas in 1966 she became the first
Africa-American State senator. She en-
tered that body with outright denun-
ciations from some of her male col-
leagues, but when she left for Washing-
ton, DC, those same men endorsed a
resolution commending her.

In 1972, Barbara Jordan and Andrew
Young, of Georgia, became the first
black southerners in Congress since
Reconstruction.

In the U.S. House of Representatives,
she quickly rose to prominence as a
member of the House Judiciary Com-
mittee during Watergate. During the
crisis, Barbara Jordan became one of
our Constitution’s greatest champions.

“My faith in the Constitution is
whole," she told her colleagues and the
American people. “It is complete. It is
total. I am not going to sit here and be
an idle spectator to the diminution,
the subversion, the destruction of the
Constitution.”

Whether it be freedom of speech,
freedom of choice or equal opportunity,
we in this Congress are also facing fun-
damental questions about the integrity
of our Constitution. It is my hope that
our faith in that sacred document is as
whole and as complete as Barbara Jor-
dan’s.

After she left Congress, Barbara Jor-
dan continued to give this Nation a
lifetime of service—teaching young
people in preparation for careers in
public service. Her chairmanship of the
independent U.S. Commission on Immi-
gration Reform, which is referred to as
the Jordan Commission, took on the
very difficult issue of fair immigration
policy.

And just as young Barbara Jordan
listened to the words of JFK and was
“bit by the bug” of politics, so did she
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go on to inspire another generation of
young leaders when she took the po-
dium at the 1992 Democratic Conven-
tion. Speaking with an authority and
voice that could only be Barbara Jor-
dan’'s, she issued a new challenge to
each and every one of us to re-examine
our relationships with each other and
what we stand together for as a Nation.
Above all else, she encouraged us to
put our principles into action where
help was needed most—in the hearts of
our great cities.

She said, ‘“We need to change the de-
caying inner cities to places where
hope lives. Can we all get along? I say
we answer that question with a re-
sounding ‘yes’.”

Throughout her life Barbara Jordan
was a voice for common ground, for the
ties that bind. Hers were powerful,
healing, uplifting words that chal-
lenged and inspired women and minori-
ties, indeed all Americans, to reach for
something higher and to believe in
themselves and their own ability to
change the world and make it a better
place.

Her life was a testament to that idea.

A Nation mourns a great loss, but it
is my hope that the spirit of Barbara
Jordan will live on forever in the many
Americans who have been touched
deeply by her powerful words and ex-
emplary life. I certainly have been.e

ANNIVERSARY OF ROE VERSUS
WADE

e Mrs. MURRAY. Mr. President, today
marks the 23d anniversary of the mon-
umental Supreme Court decision, Roe
versus Wade, which legalized abortion
nationwide and affirmed the right of
all American women to choose safe,
legal abortion services. I join Ameri-
cans across the country in commemo-
rating this important day in our his-
tory.

Yet this is a bittersweet celebration.
We are still fighting to safeguard our
rights, and battles are being waged on
many fronts. Each year, antichoice
forces in Congress use the appropria-
tions process to erode women's abor-
tion rights every chance they get. In
1995, they were successful in denying
Federal workers abortion coverage in
their health benefit packages. They
will try again this year for more vic-
tories.

On this special anniversary, we must
remember those who have suffered and
lost their lives because of their com-
mitment to protecting the health of
women in our country. Increasingly,
the radical minority in the anti-
abortion crusade has turned to violence
to pursue their agenda, with blatant
disregard for who is caught in their
crossfire. Over the last several years, I,
like so many Americans, have been
greatly disturbed by images of clinics
under siege by vandals and arsonists,
and horrified by reports of doctors
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murdered because they perform abor-
tions—a legal procedure. We cannot let
our reproductive rights be taken away
because of a threat of violence, nor can
we allow the actions of radical fanatics
to dictate our Nation’s public policy
decisions. Just as our clinics are under
attack, so too are our personal free-
doms.

Emboldened by their momentum, Mr.
President, antiabortion forces in both
Houses of Congress passed H.R. 1833,
the so-called Partial Birth Abortion
Ban Act of 1995. By their own admis-
sion, this is the first step in the
antichoice movement's strategy to
deny women their right to choose —
one procedure at a time. This legisla-
tion is an affront to the women of this
country, and an unprecedented intru-
sion into the autonomy of medical pro-
fessionals to determine the best meth-
ods of care for their patients. I am re-
minded today of the frustration I felt
during debate of this bill, of the misin-
formation and divisive rhetoric infused
in the conversation.

The antichoice majorities in Con-
gress may have forgotten that most
Americans feel abortion should be
legal. They may also have forgotten
about the days of back-alley abortions
and women dying of infection from un-
sanitary procedures. Well, I haven't
forgotten and I will do whatever I can
to ensure the days of the back-alley
abortion, a virtual death sentence for
women, remain a tragic thing of the
past. Let today remind us that, for now
at least, the law is on our side.

I urge President Clinton to join us
today in commemorating this land-
mark anniversary. And I respectfully
request that he deliver on his promise
to veto H.R. 1833. The women of this
country are counting on him to do
what is right. I know he will not let us
down.e

CHINA'S CHALLENGE TO
WASHINGTON

e Mr. SIMON. Mr. President, the New
York Times had an excellent editorial
titled ‘“China’s Challenge to Washing-
to .’!

There is a reluctance to be forceful
with China on the issue of human
rights.

When I say *‘forceful,” I do not mean
the use of force, but the willingness to
stand forthright for what this country
should stand for.

We turn a cold shoulder to our
friends in Taiwan, where they have a
multiparty system, and seem to quake
every time China is unhappy with
something someone says or does.

As the editorial suggests, we should
“respond far more sharply to Wei
Jingsheng's sentence.”

I am pleased to back this administra-
tion when they are right, as in Bosnia,
but I also believe that we should be
much stronger in setting forth our be-
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liefs as far as the abuses in China. I ask
that the editorial from the New York
Times be printed in the RECORD after
my remarks.

Along the same line, Stefan Halper,
host of NETE television’s ‘“Worldwise"
and a former White House and State
Department official, recently had an
op-ed piece in the Washington Times
titled “Taiwan’s Unheralded Political
Evolution,” which I ask to be printed
in the RECORD following my remarks
and after the New York Times edi-
torial.

The reality is democracy has grown
and is thriving in Taiwan, and we
should recognize that in our policies.

The material follows:

CHINA'S CHALLENGE TO WASHINGTON

If the United States intends to develop a
relationship of mutual respect with China, it
must defend its interests as vigorously as
Beijing does. Now is the time, for China has
shown a dangerous new bellicosity in mat-
ters from human rights to military threats.

Last week Beijing again showed its con-
tempt for the rights of Chinese citizens by
convicting Wel Jingsheng of sedition and
sentencing him to 14 years in prison. The ac-
tivities the court cited included organizing
art exhibitions to benefit democracy and
writing articles that advocated Tibet's inde-
pendence. This heavy-handed muzzling of the
country’s leading dissenter is a measure of
the Chinese belief that America and other
Western countries will not make them pay a
diplomatic or economic price for the abuse of
human rights.

Chinese behavior has been equally provoca-
tive in other flelds. In recent months Beijing
has bullied the Philippines over contested is-
lands in the South China Sea, twice con-
ducted missile tests in the waters off Tai-
wan, resumed {rresponsible weapons trans-
fers and imposed its own cholce as the re-
incarnated Panchen Lama, the second most
important religious figure in Tibet. Mean-
while, as The Times’s Patrick Tyler reports,
influential military commanders have begun
pushing for military action against Taiwan
and turned to confrontational rhetoric
against the United States.

W, n has minimized these provo-
cations, setting them in the larger perspec-
tive of China’s encouraging economic re-
forms and Washington’s hopes for political
liberalization. That was the same logic that
led the Administration, early last year, to
abandon its efforts to link trade privileges
for China to Beijing’s record on human
rights, arguing that anything that helped
China’s booming economy would ultimately
advance political freedom as well.

It is working out that way. The 19 months
since that policy change have been marked
by a serious deterioration in China’s respon-
siveness on human rights and other issues.
Discouragingly, this seems to be happening
not simply because a new generation of lead-
ers is maneuvering to succeed the falling
Deng Xiaoping. Nationalist military officers
are steadily gaining political influence, and
the two top civilian leaders, President Jiang
Zimen and Prime Minister Li Peng, seem
committed advocates of political repression.
That suggests the newly belligerent policies
may not be just a transitional phase, or a
sign or insecurity in the leadership group, as
some China scholars in the West have said.

The Clinton Administration, having done
all it reasonably could to smooth relations,
including an October meeting between Presi-
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dents Clinton and Jiang, now needs to recog-
nize that a less indulgent policy is required
to encourage more responsible behavior by
China. The first step is to respond far more
sharply to Wei Jingsheng's sentence, begin-
ning with a concerted diplomatic drive to
condemn China before the United Nations
Human Rights Commission next March. U.N.
condemnation would be an international em-
barrassment for China, one it desperately
wants to avoid.

Another step is to oppose non-humani-
tarian World Bank loans to China, as already
provided for under United States law. Some
Administration officials also want to con-
sider human rights issues in judging China's
application to join the new World Trade Or-
ganization, even though that is likely to
bring objections from other W.T.O. members.

The Administration still refuses to recon-
sider the simpler, more obvious step of re-
storing a link between trade and human
rights. In this critically important diplo-
matic game, the TUnited States may no
longer be able to deny itself the leverage
that link could bring.

[From the Washington Times, Dec. 13, 1995]
TAIWAN'S UNHERALDED POLITICAL EVOLUTION
(By Stefan Halper)

In an era that believes America's future
lies in Asia, what is the Asian democratic
model? Singapore and Malaysia are single
party states refreshed a bit by economic
freedom. Hong Kong, still a colony, has late-
1y been given a measure of self-government—
which Americans of 1770 would have
scorned—only to be swallowed whole by the
not-so-democratic People’s Republic of
China in little more than 18 months. South
Korea? It's dominated by a government
party whose last president Is now up on
charges of stealing $600 million—give or take
a couple of hundred million.

Japan, for 38 years, has been run by a cor-
rupt single party (the LDP) only to cede
power to a collection of reformers who them-
selves squandered the chance for real change.
Today the LDP is back in a cynical misalli-
ance with its nemesis, the socialists, whom
it hopes to shortly expel.

When does that leave us? With the Bur-
mese, or the Indonesian generals, or perhaps
Thailand, where politicians are so corrupt
they stay out of jail?

Reading the Mainland press, Talwan’s re-
cent peaceful, multiparty elections never
happened. No mention—the dog that didn't
bark. A decade ago, the phrase “Talwanese
democracy’” would have been rightly dis-
missed as an oxymoron, though compared to
Mao’s mainland, the island republic was
widely seen as an economic miracle.

Ironically, it is this economic strength
today—3$100 billion in hard currency reserves
and America's ninth-largest trading part-
ner—that has obscured Taiwan's political
evolution. The late Generalissimo Chiang
Kai-shek's Kuomingtang single-party rule,
was replaced by his son and successor Chiang
Ching-kuo, who created a supportive envi-
ronment for democratic pluralism before he
died in 1988. Martial law was lifted, opposi-
tion parties were legalized, press restrictions
were eliminated and it was agreed that
Chiang's successor would not be a member of
the family or even a transplanted main-
lander. Instead President Lee Teng-hui is a
native Taiwanese so far determined to fur-
ther reform by supporting younger, Taiwan-
born politicians as leaders of the KMT.

In the last eight years, three legislative
elections have been held, each time with
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slowly shrinking KMT majorities. The old
National Assembly dominated by KMT geri-
atrics has been mercifully stripped of its
powers. Direct presidential elections will be
held for the first time in Chinese history
next March.

Literally nowhere in Asia, except Taiwan,
has a ruling party allowed itself to be
eclipsed. Nowhere has the attack on political
corruption been so singleminded as it is in
Taiwan. Vote fraud, unlike Thailand and
Korea, has been almost eliminated. Vote
buying in the recent Dec. 2 poll has been re-
duced to rural areas and to a level that
would boggle the minds of most Japanese
and Thal voters.

At present, the KMT holds a six-seat ma-
jority in the legislature. Sessions will con-
tinue to be raucous, often undignified—not
unlike the 19th century U.S. Congress or for
that matter Congress today, recall the
Moran-Hunter fight a few weeks ago—but so
what? The opposition has strengthened as
the exhausted Nationalists confront the re-
ality of an Increasingly pluralist Taiwan.

Though Democratic politics is often a mat-
ter of shades of ugly, the alternatives in
Asia—Dboth left and right—are vastly less at-
tractive. Why the, despite Taiwan's effort,
has it’s progress been ignored? Are American
interests served by recognizing and nurtur-
ing democratic growth—or has some blend of
security and mercantile priorities cast our
lot with the Mainland? The Clinton adminis-
tration, still struggling with this Wilson-
Roosevelt policy cleavage, has said nothing
on the subject, even while embarrassing
itself before and after Lee Teng-hui's sum-
mer address at Cornell, his alma mater.

Yet in the hall of mirrors that passes for
Taiwan's politics, the Nationalist Party-
KMT reflects its belief in ‘*‘One China’ while
the opposition New Party, with 13.5 percent
of the vote, is even more forceful on the sub-
ject. And as for the Democratic Progressive
Party (DFP), it is split on the issue with the
majority having muted the call for independ-
ence. Maybe the mean Chinese uncle in Bei-
Jing, implacably opposed to the island-na-
tion's existence, succeeded with this mus-
cular diplomacy—missile tests, mock land-
ings and war games. After all, the stock mar-
ket dipped and successionist politicians had
limited resonance during the election.

So why are the mandarins in Beijing wor-
ried? Perhaps it is because on the heels of
Hong Kong's democratic election that saw
the defeat of pro-Mainland candidates, Tai-
wan has emerged as the Aslan democratic
model; and the first successful, full-blown
democracy in five millennia of Chinese his-
tory, underscores the difficulty of reunion
with China. Or perhaps the mandarins in the
Forbidden City realize that their options
have narrowed; that the use of force against
Taiwan would be a disaster for U.S.-China re-
lations and U.S. credibility and, most of all,
would tear the web of Asian security and
economic relationships that have sustained
China’s and the region’s growth. We shall
see.e

SOUTHERN UNIVERSITY NATIONAL
FOOTBALL CHAMPIONSHIP

e Mr. BREAUX. Mr. President, I would
like to take this opportunity to con-
gratulate Southern TUniversity of
Baton Rouge, LA, for winning this
year’s historically black college na-
tional football championship. With
their victory in the Heritage Bowl on
December 29, 1995, the Jaguars of
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Southern University won their sixth
national football title and their first
since 1960.

The Jaguars, who finished the season
with an 11-0 record, captured the na-
tional title in a 30 to 25 victory over
Florida A&M in the Georgia Dome in
Atlanta.

I would like to especially congratu-
late Coach Pete Richardson, his staff,
and an outstanding group of players for
all the hard work and effort they put
into making this a championship sea-
son. Your undefeated record and na-
tional title are bright examples of the
rewards of teamwork and determina-
tion. Thank you for bringing another
national championship to Baton Rouge
and for making Louisiana proud.e

THE STATE OF PUERTO RICO

e Mr. SIMON. Mr. President, Senator
Charles A. Rodriguez, the majority
leader of the Puerto Rico Senate, re-
cently had an op ed piece in the Wash-
ington Post that speaks with candor
about our fellow Americans from Puer-
to Rico. We should be paying attention
to his words, which I ask to be printed
in the RECORD.

The reality is that commonwealth
status—supported strongly by powerful
American corporations who benefit
from it financially—is simply another
form of old-fashioned colonialism.

Puerto Ricans should have the rights
that Americans have in our 50 States.

Eventually, Puerto Rico will either
go independent or become a State.
From the viewpoint of our 50 States
and from the viewpoint of the people of
Puerto Rico, statehood makes much
more sense.

But that is a decision they have to
make.

The special financial breaks that cer-
tain corporations get should not be a
barrier to an improved life for the citi-
zens of Puerto Rico, and that is the re-
ality today.

The op-ed follows:

[From the Washington Post]
THE STATE OF PUERTO RICO
(By Charles A. Rodriguez)

Two years ago, when Puerto Rico voted to
remain a U.8. commonwealth—again reject-
ing statehood—many thought the issue was
settled for years to come. In fact, the plebi-
scite raised more questions than it resolved.

The vote exposed the undue influence of
discredited economic arrangements on the
island’'s political process and the myth of
commonwealth autonomy, both cornerstones
of our second-class U.S. citizenship. Today
proponents of the status quo are on the de-
fensive in both Puerto Rico and in Washing-
ton.

The plebiscite was held as the Clinton ad-
ministration sought repeal of Section 936 of
the federal tax code, which exempts U.S.
companies’ Puerto Rican operations from
federal taxation—a subsidy that has cost the
Treasury nearly $70 billion since 1973.

Faced with immediate loss of their lucra-
tive tax break or eventual termination if is-
landers voted for statehood, companies spent
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millions of dollars fending off Congress while
cajoling workers to vote against statehood
or else face job losses and plant relocations.

Meanwhile, status quo proponents cam-
paigned for “‘enhanced commonwealth,” re-
plete with promises of expanded political au-
tonomy and parity with the 50 states in the
financing of federal programs—all this while
preserving the immunity of Puerto Rico's 3.7
million U.S. citizens from federal taxation.

Despite the cacophony of economic dema-
goguery and “something for nothing' hyper-
bole, commonwealth failled for the first time
in 40 years to get an outright majority. It
won with a plurality of 48.6 percent, against
46.3 percent for statehood and 5.1 percent for
independence. Compare this narrow margin
of victory with that of 1952 (68 percent) and
that of 1967 (21 percent), and the tide against
the status quo becomes unmistakable. The
false promise behind the alternative of ‘“‘en-
hanced commonwealth” will do nothing to
stem it. For given its current budget-cutting
exercises, Congress is clearly in no mood to
maintain even current levels of federal fund-
ing for Puerto Rico programs, much less
ante up the additional $3 billion to $4 billion
necessary to bring them up to par with the
states.

Meanwhile, a groundswell of public opinion
has arisen in Washington against preserving
“‘corporate welfare.’”” That's why Section 936
is again under review, as it should be: It has
made the island dependent on the whims of
Congress and has stifled alternative eco-
nomic development schemes.

Worse, as now constituted, 936 has failed to
generate the jobs and capital investment
that were its reasons for being. Witness our
chronic unemployment rate, which is twice
the mainland’s, and our per capita income,
half of Mississippi’s.

Revision of 936 could present Puerto Rico
with opportunities to attain significant new
economic and political objectives; full par-
ticipation and parity in all federal programs,
sustained economic growth and, eventually,
statehood.

Rep. Don Young (R-Alaska), chairman of
the House Resources Committee, has floated
one promising proposal toward these ends. In
exchange for ending 936 he would phase in
full state-like programs for Puerto Rico and
encourage private-sector growth through
capital grants for infrastructure develop-
ment and through private and nonprofit en-
terprise financing to spur new industries.

Young's proposal would also, fo- the first
time, subject island residents to fe eral tax-
ation. Combined with the $3 billion savings
from ending the 936 tax credis, this would
mean that the U.S. Treasury would see no
diminution in revenues.

Many statehood advocates balk at this
“halfway’” solution to securing first-class
citizenship for Puerto Ricans. They maintain
that economic equality would weaken efforts
to achieve political equality through a 5lst
star. In other words, total economic and po-
litical equality or nothing.

Other point to the absurdity of Puerto
Ricans agreeing to pay more taxes while ev-
eryone else is looking to reduce theirs. But
the fact is that we already have high tax
rates in Puerto Rico. They're necessary to fi-
nance activities typically provided elsewhere
by the federal government. It's safe to as-
sume that as program costs are shifted to
Washington, Puerto Ricans will see little
change in their tax burden.

Nonetheless, revision of 936 might acceler-
ate the movement to statehood: No longer
would 936 companies have a vested interest
in maintaining the status quo.
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Given today’s economic and political cli-
mate, Puerto Rico may face the same hard
choice under option: cut programs or raise
taxes. But as a colony deprived of Washing-
ton representation we will have no say in the
discussions leading up to that fateful deci-
sion.

It's no wonder that 2.5 million Puerto
Ricans have left the island for the mainland
knowing that the political and economic
benefits of statehood far outweigh the bur-
dens of federal taxation. We share their am-
bition to be full-fledged Americans here at
home, just as we always have shared with all
U.S. citizens the duty to defend democracy
abroad.e

PROVIDING FOR PROVISIONAL AP-
PROVAL OF OFFICE OF COMPLI-
ANCE REGULATIONS

Mr. DOLE. Mr. President, I ask unan-
imous consent the Rules Committee be
discharged from further consideration
of House Concurrent Resolution 123
and, further, that the Senate proceed
to its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

A concurrent resolution (H. Con. Res. 123)
to provide for the provisional approval of
regulations applicable to certain covered em-
ploying offices and covered employees and to
be issued by the Office of Compliance before
January 23rd, 1996.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the concurrent resolution?

There being no objection, the Senate
proceeded to consider the concurrent
resolution.

Mr. DOLE. I ask unanimous consent
that the concurrent resolution be
agreed to, the motion to reconsider be
laid upon the table, and any state-
ments related to the concurrent resolu-
tion be placed at the appropriate place
in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The concurrent resolution (H. Con.
Res. 123) was agreed to.

PROVIDING FOR APPROVAL OF IN-
TERIM REGULATIONS ADOPTED
BY THE BOARD OF THE OFFICE
OF COMPLIANCE

Mr. DOLE. Mr. President, I ask unan-
imous consent that the Senate proceed
to the immediate consideration of Sen-
ate Resolution 209 submitted earlier
today by the Senator from Kansas.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

A resolution (S. Res. 209) to provide for the
approval of interim resolutions applicable to
the Senate and the employees of the Senate
and adopted by the Board of the Office of
Compliance before January 23, 1996, and for
other purposes.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the resolution?

There being no objection, the Senate
proceeded to consider the resolution.
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Mr. DOLE. I ask unanimous consent
that the resolution be agreed to, the
motion to reconsider be laid upon the
table, and that any statements relating
to the resolution appear at the appro-
priate place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to, as follows:

S. RES. 209

209) was

Resolved,

SECTION 1. APPROVAL OF INTERIM REGULA-
TIONS.

(a) IN GENERAL.—The interim regulations
applicable to the Senate and the employees
of the Senate that were adopted by the
Board of the Office of Compliance before
January 23, 1996, are hereby approved until
such time as final regulations applicable to
the Senate and the employees of the Senate
are approved in accordance with section
304(c) of the Congressional Accountability
Act of 1995 (2 U.S.C. 1384(c)).

(b) CONSTRUCTION.—Nothing in subsection
(a) shall be construed to affect the authority
of the Senate under such section 304(c).

JOINT SESSION OF THE TWO
HOUSES TO HEAR AN ADDRESS
BY THE PRESIDENT OF THE
UNITED STATES

Mr. DOLE. Mr. President, I ask unan-
imous consent that the President of
the Senate be authorized to appoint a
committee on the part of the Senate
and join with a like committee on the
part of the House of Representatives to
escort the President of the United
States into the House Chamber for the
joint session to be held at 9 p.m. Tues-
day, January 23, 1996.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDERS FOR TUESDAY, JANUARY
23, 1996

Mr. DOLE. I ask unanimous consent
that when the Senate completes its
business today, it stand in recess until
the hour of 2:30 p.m. on Tuesday, Janu-
ary 23, 1996; that following the prayer,
the Journal of proceedings be deemed
approved to date, the time for the two
leaders be reserved for their use later
in the day, and there then be a period
for morning business until the hour of
3:30 p.m, with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. I ask unanimous consent
that when the Senate completes its
business tomorrow it stand in recess
until the hour of 8:40 p.m, on Tuesday,
at which time the Senate will proceed
as a body to the Hall of the House of
Representatives to hear an address by
the President regarding the state of
the Union.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. DOLE. During tomorrow's ses-
sion, the Senate may turn to any legis-
lative items that can be cleared by
unanimous consent. Rollcall votes are
not expected during Tuesday’s session.
However, if a vote is necessary, all
Members will be given ample notifica-
tion. As a reminder, all Senators
should gather in the Senate Chamber
at 8:35 p.m. Tuesday evening, in order
for the Senate to proceed as a body to
the Hall of the House of Representa-
tives for the State of the Union Ad-
dress.

I indicate, as I did this morning, it is
still our hope to make a continuing
resolution before the close of business
on Friday, maybe Thursday, maybe
even Wednesday depending on when it
is passed by the House. It is also our
hope we can pass the continuing reso-
lution by consent, and that in the
event the Defense Department author-
ization bill comes to us from the
House, we may proceed to that, which
if it requires a rollcall vote, then we
will not vote on it until we have given
all our colleagues ample notice.

There is also some indication that
the administration may want us to
proceed on the extension of the debt
limit, debt ceiling, and that may or
may not come before the Senate this
week.

RECESS UNTIL 2:30 P.M.
TOMORROW

Mr. DOLE. If there is no further busi-
ness to come before the Senate, I now
ask unanimous consent that the Sen-
ate stand in recess under the previous
order.

There being no objection, the Senate,
at 4:55 p.m., recessed until Tuesday,
January 23, 1996, at 2:30 p.m.

NOMINATIONS

Executive nominations received by
the Senate January 22, 1996:
DEPARTMENT OF STATE
RICHARD L. MORNINGSTAR, OF MASSACHUSETTS, FOR

TO THE SECRETARY OF STATE ON ASSISTANCE TO THE
NEW INDEPENDENT STATES (NIS) OF THE FORMER SO-
VIET UNION AND COORDINATOR OF NIS ASSISTANCE.

CORPORATION FOR NATIONAL AND COMMUNITY
SERVICE

MARY BURRUS BABSON, OF ILLINOIS, TO BE A MEMBER
OF THE BOARD OF DIRECTORS OF THE CORPORATION
FOR NATIONAL AND COMMUNITY SERVICE FOR A TERM
OF 1 YEAR. (NEW POSITION)

NATIONAL FOUNDATION ON THE ARTS AND THE
HUMANITIES

LUIS VALDEZ, OF CALIFORNIA, TO BE A MEMBER OF
THE NATIONAL COUNCIL ON THE ARTS FOR A TERM EX-
PIRING SEPTEMBER 3, 2000, VICE PETER DECOURCH HERO,
TERM EXPIRED.

IN THE COAST GUARD

VICE ADMIRAL JAMES M. LOY, U.S. COAST GUARD, TO
BE CHIEF OF STAFF, U.S. COAST GUARD, WITH THE
GRADE OF VICE ADMIRAL WHILE 50 SERVING.

VICE ADMIRAL RICHARD D. HERR, U.8, COAST GUARD,
TO BE VICE COMMANDANT, U.S. COAST GUARD, WITH THE
GRADE OF ADMIRAL WHILE SO SERVING.

VICE ADMIRAL KENT H. WILLIAMS, U.S. COAST GUARD,
TO BE COMMANDER., ATLANTIC AREA. U.S. COAST GUARD,
WITH THE GRADE OF ADMIRAL WHILE S0 SERVING.
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REAR ADMIRAL ROGER T. RUFE JR. US. COAST
GUARD. TO BE COMMANDER, PACIFIC AREA, U.S. COAST
GUARD, WITH THE GRADE OF VICE ADMIRAL WHILE SO
SERVING.

THE FOLLOWING OFFICER OF THE U.S. COAST GUARD
RESERVE FOR PROMOTION TO THE GRADE OF REAR AD-
MIRAL:

RICHARD W. SCHNEIDER

THE FOLLOWING OFFICER OF THE
RESERVE FOR PROMOTION TO THE
MIRAL (LOWER HALF):

JAN T. RIKER

THE FOLLOWING OFFICER OF THE U.S. COAST GUARD
RESERVE FOR PROMOTION TO THE GRADE INDICATED:

To be captain
GEORGE J. SANTA CRUZ GREGORY E. SHAPLEY
To be commander

JAMES E. LITSINGER MAURY A. WEEKS
DALE M. RAUSCH DONALD E. BUNN

To be lieutenant commander
PINKEY J. CLARK EKEVIN M. PRATT
IN THE MARINE CORPS

U.5. COAST GUARD
GRADE OF REAR AD-

THE FOLLOWING-NAMED COLONELS OF THE U.S. MA-
RINE CORPS FOR PROMOTION TO THE GRADE OF BRIGA-
DIER. GENERAL, UNDER THE PROVISIONS OF SECTION 624
OF TITLE 10, UNITED STATES CODE:

To be brigadier general

THE FOLLOWING-NAMED COLONEL OF THE U.5. MARINE
CORF RESERVE FOR PROMOTION TO THE GRADE OF
BRIGADIER GENERAL, UNDER THE FROVISIONS OF SEC-
‘TION 5812 OF TITLE 10, UNITED STATES CODE:

To be brigadier general
COL. LEO V. WILLIAMS I11, [RS8 TE N USMCE.
IN THE NAVY

THE FOLLOWING-NAMED OFFICER TO BE FLACED ON
THE RETIRED LIST OF THE U.S. NAVY IN THE GRADE IN-
DICATED UNDER SECTION 1370 OF TITLE 10, U.S.C.

To be vice admiral
VICE ADM. DAVID B. ROBINSON, PR B ol
IN THE AIR FORCE

THE FOLLOWING-NAMED AIR NATIONAL GUARD OFFI-
CERS FOR APPOINTMENT AS RESERVE OF THE AIR
FORCE IN THE GRADE INDICATED UNDER THE PROVI-
SIONS OF SECTIONS 12203 AND 12212, TITLE 10, UNITED
STATES CODE, TO PERFORM DUTIES AS INDICATED.

To be lieutenant colonel
LINE
JONATHAN 5. FLAUGHER. R Srel
MEDICAL CORPS
To be lieutenant colonel

WALTER L. BOGART 111 RS

THE FOLLOWING INDIVIDUALS FOR RESERVE OF THE
AIR. FORCE APPOINTMENT, IN THE GRADE INDICATED,
UNDER THE PROVISIONS OF TITLE 10, UNITED STATES
CODE., SECTION 1223 WITH A VIEW TO DESIGNATION
UNDER THE PROVISIONS OF TITLE 10, UNITED STATES
CODE, SECTION 8067 TO PERFORM THE DUTIES INDI-
CATED.

MEDICAL CORPS
To be colonel
DONALD F. SMITH. [R0@ee
To be lieutenant colonel
CARLOS W.M. BEDROSSIAN Peeo Ve o

DENTAL CORPS
To be lieutenant colonel

ROBERT W. DANIELS
GENE P. KEAHN,
RODKEY D. PH

BIOMEDICAL SCIENCES CORPS
To be lieutenant colonel
DON C. BAGWELL, E20SaM
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KENT J. NEILSEN,
NURSE CORPS
To be lieutenant colonel
NEDLA J. EWEN, [P

JUDGE ADVOCATE
To be lieutenant colonel

JOHN J. THRASHER III,
WILLIAM K. UNDERWOOD,

THE FOLLOWING INDIVIDUALS FOR RESERVE OF THE
AIR FORCE APPOINTMENT IN THE GRADE INDICATED.
UNDER THE PROVISIONS OF TITLE 10, UNITED STATES
CODE, SECTION 12203.

LINE
To be lieutenant colonel

MARTHA L. GARITO, [POPOv N
CHARLES A.V. HOBB XXXXX.
LA

JAMES L. O'NEAL, xxxxx-...

THE FOLLOWING STUDENTS OF THE UNIFORMED SERV-
ICES UNIVERSITY OF THE HEALTH SCIENCES CLASS OF
1996, FOR APPOINTMENT IN THE REGULAR AIR FORCE IN
THE GRADE OF CAPTAIN, EFFECTIVE UPON THEIR GRAD-
UATION UNDER THE PROVISIONS OF SECTION 2114, TITLE
10, U.5.C., IF OTHERWISE FOUND QUALIFIED. WITH DATE
OF RANK TO BE DETERMINED BY THE SECRETARY OF
THE AIR FORCE.

MEDICAL CORPS

MAREK A, YUSPA, Peoovem

‘THE FOLLOWING AIR NATIONAL GUARD OF THE UNITED
STATES OFFICERS FOR PROMOTION IN THE RESERVE OF
THE AIR FORCE UNDER THE PROVISIONS OF SECTIONS
12208 AND 8379, TITLE 10 OF THE UNITED STATES CODE.
PROMOTIONS MADE UNDER SECTION 8319 AND CON-
FIRMED BY THE SENATE UNDER SECTION 12203 SHALL
BEAR AN EFFECTIVE DATE ESTABLISHED IN ACCORD-
ANCE WITH SECTION 8374, TITLE 10 OF THE UNITED
STATES CODE.

LINE
To be lieutenant colonel
JOSEPH P. ANELLO. [PPSO

MICHA:E:L R. LBONE XXX-XX-
JOHN A. MCALLISTER, [Pooeecm
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RICHARD R, OLIVAREZ. PSP SYSN
EDDY L. PAYNE, OOCXX-...

Jm-'mm'i' WiLLIAMS, B8 xxi .
JUDGE ADVOCATE GENERALS DEPARTMENT
To be lieutenant colonel
MICHAEL W. m‘nzw
FRANK H. SHAW, JR.,
CHAPLAIN CORPS
To be lieutenant colonel
NORMAN L. WILLIAMS, P S aan
MEDICAL CORPS
To be lieutenant colonel
JOHN D. ADAMS BOSOVO M
ARTHUR VBREY.

STEWART J. H.\z}:L XXX-XX-X..
JOEN PANKIEWICZ, JR.,BePS xx X...
JAN M. \"'ANHOOMISSE{ XXX-XX-X...

NURSE CORPS
To be lieutenant colonel
BARBARA T. MARTIN, BECE0 oM
IN THE ARMY

THE FOLLOWING OFFICERS FOR APPOINTMENT AS
PERMANENT PROFESSORS AT THE U.S. MILITARY ACAD-
EMY UNDER THE PROVISIONS OF TITLE 10. UNITED
STATES CODE, SECTION 433)(B):

COL. WILLIAM G. HELD,
LT. COL. PATRICIA B. G

IN THE NAVY

THE FOLLOWING-NAMED DISTINGUISHED NAVAL
GRADUATES TO BE APPOINTED PERMANENT ENSIGN IN
THE LINE OR STAFF CORPS OF THE U.8. NAVY, PURSU-
ANT TO TITLE 10, UNITED STATES CODE, SECTION 531:

CHARLES ARMSTRONG. [POo'CeCH
PHILLIF BELACK, [PeeSe'd
BYRON DOEN'.ING XXX-XX-...

JOHN TENCER BRSO eo W
JEFFREY VICARIO, JeSe S
WINCESLAS WEEMS, BeeOve o

THE FOLLOWING-NAMED NAVAL RESERVE OFFICERS
TRAINING CORPS PROGRAM CANDIDATE TO BE AP-
POINTED PERMANENT ENSIGN IN THE STAFF CORFPS OF
THE U.S. NAVY, PURSUANT TO TITLE 10, UNITED STATES
CODE, SECTION 531:

CALEB POWELL. J:.. [EEEETEN

THE FOLLOWING-NAMED NAVY ENLISTED COMMISSION
PROGRAM CANDIDATES TO BE APPOINTED PERMANENT
ENSIGN IN THE LINE OF THE U.S. NAVY, PURSUANT TO
TITLE 10, UNITED STATES CODE, SECTION 531:

ANDRE D. BROWN, [PPPOvOM

GARY L. JACOBSEN, IO SD
WILLIAM J. OSSENFORT [Bet &N
BERNARD L. SIMONSON, 080

THE FOLLOWING-NAMED DISTINGUISHED NAVAL
GRADUATES TO BE APPOINTED PERMANENT ENSIGN IN
THE LINE OF THE U.S. NAVY, PURSUANT TO TITLE 10,
UNITED STATES CODE, SECTION 531:

EYLE D. BRADY, PSS
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THE FOLLOWING-NAMED U.8. NAVAL OFFICERS TO BE
AFPOINTED PERMANENT LIEUTENANT IN THE JUDGE
ADVOCATE GENERAL CORPS OF THE U.5. NAVY, PURSU-
ANT TO TITLE 10, UNITED STATES CODE, SECTION 831:

ERIN E. DAUGHERTY,
TARA M. LEE, [Feeoron
ANTHONY J. MAZZED. [PO0e e
GARY E. SHARP, P08 XX-.
ROBERT A. WILLIA]

THE FOLLOWING-NAMED FORMER U.S. NAVY OFFICER
TO BE APPOINTED PERMANENT CAPTAIN IN THE MEDI-
CAL CORPS OF THE U.S. NAVAL RESERVE. PURSUANT TO
TITLE 10, UNTTED STATES CODE, SECTION 12203:

DAVID L. GOODMAN, ERETaa

THE FOLLOWING-NAMED U.S. NAVY OFFICERS TO BE
APPOINTED PERMANENT COMMANDER IN THE MEDICAL
CORPS OF THE U.S5. NAVAL RESERVE, PURSUANT TO
TITLE 10, UNTTED STATES CODE. SECTION 12203:

JOHN K. BURNS, 317-82-9719
PAUL J. JULIANO,

THE FOLLOWING-NAMED MEDICAL COLLEGE GRAD-
UATE TO BE APPOINTED PERMANENT COMMANDER IN
THE DENTAL CORPS OF THE U.5. NAVAL RESERVE, PUR-
SUANT TO TITLE 10, UNITED STATES CODE, SECTION
12208:

TIMOTHY E. SPENCER. [JPea s

THE FOLLOWING U.S. NAVY OFFICER TO BE APPOINTED
PERMANENT COMMANDER IN THE DENTAL CORPS OF
THE U.S. NAVAL RESERVE. PURSUANT TO TITLE 10,
UNITED STATES CODE. SECTION 12203:

FAUL T. BROERE BoSOvO W
IN THE AIR FORCE
THE FOLLOWING-NAMED OFFICERS FOR PROMOTION IN
THE AIR FORCE RESERVE, UNDER THE PROVISIONS OF

SECTIONS 12203, §362 AND 8371, TITLE 10, UNITED STATES
CODE.

XXX-XX-...

LINE
To be colonel
EDWARD A. Asms XXX-XX-..

JOHN B. BUCHHEISTER, [J99'S XX-
JONATHAN F. BUSHI
RICHARD L. BUTEFISH. PPeOv e
JOSEPH C. BYNUM II1 J0 ST oo
JONATHAN W. CAMPEELL PeoOrod
LARRY J. CARNAHAN BUSSTER
FRED F. CASTLE, JR,
RICHARD W. CHAMPION. [Doo oo om
JOHN E. CHURCH. BeiOv o
JOSEPH F. CIRRINCIONE. [BY'S0 o
ALAN B. CLUNE, B0 S?d
JOSEPH L. CORDINA BPeoee o a

KEITH W. M
MARE K. MILLER. [POeOocH

GARY P. uncm\m

CHAPLAIN CORPS
To be colonel

DENTAL CORPS
To be colonel

ROBERT B. JAMES, [WP S S
ROBERT 5. JOHNSON, Peeoec e

JUDGE ADVOCATE
To be colonel

DONALD A. ANDERSON . OSSN
CARL R. BEHRENS, [POoSo i

RONALD R. STICKA. NI
MEDICAL CORPS
To be colonel

THOMAS L. ARNTSON_FeS'Se'e
JAMES F. BLARKELY , P Se o

MAURICE D. I.EVY XXX=XX-
YASH P. MALHOTRA. OO0 CHN
LOULS PANG BovO o o
FRANK SPARANDERD, Bo0Ove N
SEETHA G. SURYAPRASAD. PSS
JAMES E. WRIGHT. [J90S v

NURSE CORPS
To be colonel

PATRICIA R. BALLENTINE. [PSSY S
PENELOPE A. BURNE PUPSWOWN
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CLYDE A. ROKEE, Peov o
MARIAN B, S[DES XXX-XX-

ROSALIE A. wm.smM XXXXX-...
MEDICAL SERVICE CORPS
To be colonel

GERALD L. ANDRICK.
SEYMOUER WIENER,

BIOMEDICAL SERVICE CORPS
To be colonel

LAWRENCE R. BARRETT, P
MARSHA L. CHEESEMAN, BYo oS
JEANINE G. COLBURN. (WS am
CHARLES W. JONES, JeoiOvem
GEORGE W. SCHLOSSNAGLE,
JAMES L. SCOTT. RSl
THE FOLLOWING-NAMED OFFICERS FOR PROMOTION IV
‘THE U.5. AIR FORCE, UNDER THE APPROFRIATE PROVI-
SIONS OF SECTION &4, TITLE 10, U.5.C., AS AMENDED,
WITH DATES OF RANK TO BE DETERMINED BY THE SEC-
RETARY OF THE AIR FORCE, AND THOSE OFFICERS IDEN-
TIFIED BY AN ASTERISK FOR APPOINTMENT IN THE REG-
ULAR AIR FORCE UNDER THE PROVISIONS OF SECTION
531, TITLE 10, USC.. WITH A. VIEW TO DESIGNATION
UNDER THE FROVISIONS OF SECTION 8067, TITLE 10,
U.S.C.. TO PERFORM DUTIES INDICATED PROVIDED THAT
IN NO CASE SHALL THE FOLLOWING OFFICERS BE AP-
POINTED IN A GRADE HIGHER THAN INDICATED.

JUDGE ADVOCATE
To be lieutenant colonel

ANDREA M. ANDERSEN. 0S¢ o
JACK L. ANDERSON, PeeOvSa

STEVEN N. TOMANELLL [[¥Xe
JOSEPH V. TREANOR III PO
DAVID R. VECERA. [Poo ST
ISRAEL B. WILLNER. [Peo'S'CH
WAYNE WISNIEWSKL BeeO e

NURSE CORPS
To be lieutenant colonel
MARIANNE B. ATRHART, BW9' SN

CINDY A. DAVIS, [PoS oo
RUTH DEPALAN SN XXX-XX-...
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Vi JOHN J RICHTER II1 B S SN
JUDGE AD O_CATE STEVEN A RUFFIN. BPreee
To be major KIRK D. s.\'mom JO0CXK-..

THOMAS M. AYZE Peeovow
DARYL L. BELL. [PPoS s
DAVID L. BELL, Peeovo e

MEDICAL CORPS

To be colonel

STEVEN B. THOMPSON, |
MICHAELISA M. TOMAS
JAMES B. WAGER, JR

RET Wi THE FOLLOWING-NAMED OFFICERS FOR PROMOTION IN
BIOMEDICAL SCIENCES CORPS THE U.S. AIR FORCE. UNDER THE APFROPRIATE PROVI-

SIONS OF SECTION 624, TITLE 10, U.S.C.. AS AMENDED,
To be lieutenant colonel WITH DATES OF RANK TO BE DETERMINED BY THE SEC-

RETARY OF THE AIR FORCE, AND THOSE OFFICERS IDEN-
TIFIED BY AN ASTERISK FOR APPOINTMENT IN THE REG-
ULAR AIR FORCE UNDER THE PROVISIONS OF SECTION
531, TITLE 10, US.C., WITH A VIEW TO DESIGNATION
UNDER THE PROVISIONS OF SECTION 8067, TITLE 10,
U.5.C., TO PERFORM DUTIES INDICATED PROVIDED THAT
IN NO CASE SHALL THE FOLLOWING OFFICERS BE AP-
POINTED IN A GRADE HIGHER THAN INDICATED.

DENTAL CORPS
To be colonel
STEPHEN W. ANDREWS [Fomseey
M.B

Dmrr.u. CORPS
To be lieutenant colonel

THOMAS M. ZAZECKIS, [ a oo

THE FOLLOWING-NAMED OFFICERS FOR PROMOTION IN
THE U.5. AIR FORCE, UNDER THE APPROPRIATE PROVI-
SIONS OF SECTION 624, TITLE 10, U.S.C.. AS AMENDED,
WITH DATES OF RANK TO BE DETERMINED BY THE SEC-
RETARY OF THE AIR FORCE, AND THOSE OFFICERS IDEN-

MEDICAL CORPS
To be lieutenant colonel

U.5.C., TO PERFORM DUTIES INDICATED PROVIDED THAT MICHAEL J. AINSCOUGH.
IN NO CASE SHALL THE FOLLOWING OFFICERS BE AP- A X DENNA E. ALL
POINTED IN A GRADE HIGHER THAN INDICATED. REX T. RAPER. B0 S RICHARD E. BACHMANN, JE..|[PR0 S0
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MARGARET L. BARNESRIVERA PovOvo N
STEVEN A. BA.'R.'R.I‘.\GTON XXX-XX-...

Chm E. BIER B XXX-XX-...
JEFFREY M. BISHOP [FPPSTCHN
DOUGLAS F. BOLDA, BPeSeS
GEORGE T. BOLTON, Be?O9S
DEBORAH J. BOSTOCK, Poeoiee
JAMES A. BOURGEQLS BeeS o
MAREK W. BOWYER, [POsC e e
DEBORAH N. BURG B XXX-XX-...
EDWARD C. CALLAWAY . [PO0'So'C
DEAN W. CARLSON, oo
JUNE A, CARRAHER. [PPeSeg
DELOS D. CARRIER, XXXXX-..
DOUGLAS J. CHADBC
CRAIGHTON CHIN [PPPS9Y
JOHN T. CINCO, Beegeem
STEVEN C. COGSWELL. |BS9 O
DAVID L. CULL., Poos o
DAVID L. DAWSON [BeeOeod
RICHARD J. DELORENZO. JE IBCC'SN
JEFFREY G. DEMAIN, Poeoo'c
THOMAS H. DOUGHERTY _PreOvod
PRESTON M. DUNNMON Bovoveran
EUGENE D. EDDLEMON. BYS'S
ROBERT W. ELLIS DSV
ANN E. FARASH, [P0 O0c
CHARLES R. FISHER JR.. POoOFCIl
WYATT C. FOWLER., f33 00 o 8N
DANIEL C. GARNER., B28.9.¢¢
THOMAS F. GEORGE_PPPOwS
ANTHONY T. GHIM. [PPoOP N
L. HAAS, [PO9SeS
DAN R, HANSEN, [BeeSvom
CRAIG D. HARTRANEFT, [PeeOv e
ANTHONY L. HATCHER. Poe OO
AIMEE L. HAWLEY, [Poo oo cm
JAMES H. HENDERSON I IN0S0
JAMES H. HERIOT, oo S oM
TODD D. HESS, [Peeae e
BRUCE T. HEV B XXX-XX-X....
STEPHEN R. HOLT. PooSvSW
JOHN 5. HUNT. [t @ee
ROBERT R. IRELAND, PSS
MARK A. JEFFRIES, [P0V
DAVID M. JENKINS, [PeeSvom
LARRY N. JOHNSON DPesdvc
VINCENT T. JONES [P0
KEVIN T. JORDAN. POPSCHs
LISA M. JUDGE PYSOve W
EVAN L EAPP Pooaea
HOWARD L. KATZ, [PeSe o
WILLIAM B. KLEIN, Bee'Ov oW
CHRISTOPHER J. ENAPF. PeeS oo
KATHY A. LACIVITA, BSe O OWN
TIMONTHY J. LADNER Poo'S o
TOMAS F, LICHAUCO, [Poeovc
CHRISTOPHER J. LISANTL PPSST S9N
GAEL J. LONERGAN P S9O WM
ROBERT C. LOWE, [0S v o
MATTHEW L. LUKENS [Porovem
KAREN M. MATHEWS, B3¢ o
DONALD K. MATTHEWS PSS oS
KEVIN M. MCCAEE_Poooee
MARK D. MILLER, [PYoOPCN
ELIZABETH A. MILUM, PPe'So'eH
PAUL 5. MUELLER., PSS o
PETER M. MURRAY, P00
DAVID SYDNEY NIX PPoSve X
KEVIN J. O'TOOLE W SveY
MARTIN G. OTTOLINI [PPoSVIl
ROBERT A. PANICO, [0S S
MICHAEL 5. PARANEA PSSO
DENNIS PEARMAN  [Po0a e o
BRADLEY E. PERSONIUS. DYoo W
DANGTUAN PHAM [PPSR
ARNYCE E. POCK. [0 v
THOMAS M. POLIDORE, [Bore e
STEVEN M. PRINCIOTTA [PV ST oM
MARK K. REED, B0Swom
MICHAEL J. REZNICEK. |PPe ST oM
DAVID B. RHODES [P SPOWM
JOSE E. ROMAN, [BeeSv
MICHAEL T. RYAN BUSSaR
TERENCE D. RYAN 11 P90 'cN
ROBERT M. SADD, [P0 e e
EDMUND S. SABANEGE. JR.. [0S
TRACY L. SAMPLES, BY9'Se e
VICENTE E. SANCHEZCASTRO. [B9'Sv'em
MICHAEL SCHAUBER. Y¢S e
ERIC R. SCEWARZ . PPP S0
ERIC J. SIMEQ. 5o Sv e
CARL G. SIMPSON PPoSv e 9N
GARY D. SWAIN, BUoSwem
TERRY L. TOMLINSON. QoS c
LAURA A. TORRESREYES. D99SoCM
HENREY F. TRIPP, JE_ [Pe0Ovom
WILLIAM J. VALEQ, [PPSO
MARC A. VALLEY , [BU0 oo ca
DAVID F. VANDERBURGH. [BSSS9CHN
DENNIS D. WEAVER, BePOvem
CHRISTOPEHER 5. WILLIAMS PoiOVC o
DORIAN J. WILSON,
ROBERT A. WILSON,
MYGLEETUS W. WRI!
DONALD R. YOHO JR..,

DENTAL CORPS
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THADDEUS M. CHAMBERLAIN, (RS N

RICHARD L. JOHNSON RSt
BRIAN T. KERNAN, B0 O N
ROBERT E. LANGSTEN. o0 c
ROBERT J. MALEK. [PoW'S0cHN
MICHAEL J. MAUGER,
RANDALL J. MC DANIEL
MICHAEL F. MORREIS _PPoS o

SUSAN M. OSOVITZPETERS [JSYal
DAVID F. PIERSON,

JOHN A. SAFAR. [P0 Orc
OTT R.

MARK H. WRIGHT, e el
MEDICAL CORPS
To be major

MARTIN ABBINANTL B9 e
GAIL D. ABBOTT. BYC'S
LISA M. ADE, XXXXX-...
MELISSA A. |
BRIAN D. AFFLECK. PeeOve
EVAN C. ALLEN, [Fe0 SV SR
NIMIA J. ALSTON, Bes xx-
FREDERICK J. ANDERSO R..
VALISIA A. ANDREWS. XXX XX-...
BRYAN N. ANGLE, PEoOvo

JOHN R BENNETT. PCCOP N
BRAD Z BERGER. |9 S0
DANNY P BERK, PReOve o
MARTIN F BERTRAM. [POP OO
LEROY G BEYER_JE_PPoov e ol
KIP A BEIDWELL, [BeeO oM
WILLIAM A BIGGERS. JR.|DeFOTOM
JAY T BISHOFF, xxx XX-..

KEVIN J CALLERAME. [PU'SSN
DANILO O CANLAS, PUeav e
KEVIN R CARPENTER,
FRANCISCO G CARPIO. PSP
JOHN A CARRING. [BPTSTEI
TODD E CARTER, [Pooero ol
LANNIE J CATION, BeeSv'c
JONATHAN T CHAL Poo s cin
THOMAS D CHALLMAN, PUe S

MICHAEL ED“AR.DCO’G.

THOMAS E KEHN, [JYocec

CONGRESSIONAL RECORD—SENATE

RAMON E COLINA_ [PPPSCHR
DAVID R CONDIE, |Pooove

STEPHANIE A FLESHER, [Peoa%es

LESLIE R FLETCHER. JE. Pooo s

RODERICK J FLOWERS, BYeS%d
DOUGLAS B FORSYTH. D000 0o
PETER L FORT, poeoocm
JOHN E FORTENBERRY . D00 S oM
DAVID R FOS5 BevOro
INDRA N FREANK. POl es
EEVIN J FRANELIN BoSiOvOM
EURT E FRAUENPREI
STEVEN M FREED._ [PoocVo e
PAUL F FREITAS PevOvo
MICHAEL D FUGIT, [P o o
JULIEMARIE GERICE POo OO
PAUL M GIBES, [Poococm
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ROBERT E RUFP, BeSvom

CONGRESSIONAL RECORD—SENATE

STEVEN R SABO, PreSeo
JOHN D SALMON, [BerSvem
LEE G SALTZGAEER. [PP9Ov N
TOM J SAUERWEIN, [PPeSec
KEVIN S L J SAWCHUR
ROSS J SCALESE., [P0 oo
ERIC M SCHACEMUTH, Beeov o
WILLIAM G SCHAEFFER oS oo
LENA C SCHAFFER PSeOceN

DAVID A. VELLING, PeoSeom
JEFF P. VISTA BEeOrO o
DAVID M, WALKER, JerScam
RUSSELL L. WALKER. [Po'SS'aN
ANDREW J. WALTER. [P0 S e
ELIZABETH A. WALTER. PSS
JOHN M. WARNER_BYS'SEN
BILL P. WATSON, BeSeom

EDWARDL YANG.

IN THE ARMY

THE FOLLOWING-NAMED OFFICERS, ON THE ACTIVE
DUTY LIST, FOR PROMOTION TO THE GRADE INDICATED
IN THE U.S. ARMY IN ACCORDANCE WITH SECTION 624 OF
TITLE 10, U.8.C. TEE OFFICERS MARKED BY AN ASTERISK
{*) ARE ALSO NOMINATED FOR REGULAR APPOINTMENT
IN ACCORDANCE WITH SECTION 531 OF TITLE 10, U.5.C.

DENTAL CORPS
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LOREN D. ALVES, Proowcm
WILLIAM R. B.ﬂcHJLVD XXX-XX-.

PAUL J. B‘UCClGROSS. XXXXXX.

MARY H. BURKE. [Pe0OC @

JOHN M. CARUSO, e asas

ANDREW J. CASSIDY, RS N
ER

January 22,

MEDICAL CORPS
To be colonel

JOSE L. SANCHEZ, XXX-XX-...

1996
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WAYNE A. SCHIRNER. PP OO

CONGRESSIONAL RECORD—SENATE

ROGER W. STRICELAND, 90OV
RITA L. * SVEC, JR0S oM
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RONALD P. * TURNICEY [B99'S0 o
FHILIF VOLPE, [PeoSocm
WILLIAM O. WALEER, [Peeovd
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