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SENATE—Wednesday, March 20, 1996

The Senate met at 10 a.m., and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Abraham Lincoln expressed his de-
pendence on prayer to sustain and
strengthen him in difficult and chal-
lenging times. He said, “I have been
driven many times to my knees by the
overwhelming conviction that I had no-
where to go but to prayer. My own wis-
dom and that of those all about me
seemed insufficient for the day.”

Gracious Father, thank You for the
gift of prayer. When problems pile up
and pressures mount, we are so grate-
ful that we, too, have a place to turn.
And You are there waiting for us, offer-
ing Your grace for grim days and Your
strength for our struggles. How good it
is to know that we are not alone. We
can be honest with You about our
insufficiencies and discover the suffi-
ciency of Your wisdom given in very
specific and practical answers to our
deepest needs. Lord, help us to spend
more time listening to Your answers
than we do in our lengthy explanations
to You of our problems. We dedicate
this day to seek Your guidance, to fol-
low Your direction, and to do our best
to lead this Nation according to Your
will. We humbly confess our profound
need for You and praise You for Your
faithfulness to give us exactly what we
need for all the challenges of the day
ahead. Lead on Lord. Amen.

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
able acting majority leader is recog-
nized, the Senator from Washington
State.

SCHEDULE

Mr. GORTON. Mr. President, this
morning the Senate will immediately
begin consideration of the conference
report accompanying H.R. 956, the
product liability bill.

Under the consent agreement reached
last night, there will be 5 hours of de-
bate, equally divided, which will end
just after 3 p.m. today. At that time,
the Senate will begin a vote on invok-
ing cloture on the conference report, to
be immediately followed by a cloture
vote on the motion to proceed to the
Whitewater legislation.

As a reminder, under a previous
order, if cloture is invoked today on
the product liability conference report,

there will be an additional 3 hours of
debate tomorrow morning at 9 a.m.,
with a vote on the adoption of the con-
ference report at 12 noon on Thursday.
Following the cloture votes scheduled
at 3 o'clock today, the Senate will
begin consideration of S. 1459, the graz-
ing fees legislation. Additional votes
are, therefore, to be expected today in
regard to the grazing fees bill.

RESERVATION OF LEADER TIME

The PRESIDING OFFICER (Mr.
CAMPBELL). Under the previous order,
leadership time is reserved.

COMMON SENSE PRODUCT LIABIL-
ITY LEGAL REFORM ACT OF
1996—CONFERENCE REPORT

The PRESIDING OFFICER. Under
the previous order, the Senate will now
proceed to the conference report to ac-
company H.R. 956.

The clerk will report.

The legislative clerk read as follows:

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
956), a bill to establish legal standards and
procedures for product liability litigation,
and for other purposes, having met, after full
and fair conference, have agreed to rec-
ommend and do recommend to their respec-
tive Houses this report, signed by a majority
of the conferees.

The Senate resumed consideration of
the conference report.

Mr. GORTON. Mr. President, I am
pleased, after a lapse of almost 1 year,
to present to the Senate and to support
the conference report on H.R. 956, the
Common Sense Product Liability Legal
Reform Act of 1996. This is a bipartisan
proposal reflecting, essentially, the de-
cisions made here in the U.S. Senate
last year, without the broader addi-
tions that were passed by the House of
Representatives.

Mr. President, during the course of
this 5 hours today, there will be many
statements—passionately held—about
what the future holds with respect to
both our legal system and our eco-
nomic system, and whether this bill
should pass. As a consequence, Mr.
President, I want to start my remarks
with a statement about what has al-
ready happened as a result of a very
modest product liability reform that
was passed by the Congress of the
United States, and signed by the Presi-
dent, just 2 or 3 years ago. I am going
to do that because that action speaks
louder than any words we can say
about the desirability of this broader
legislation.

On August 17, 1994, President Clinton
signed the General Aviation Revitaliza-
tion Act of 1994. That act created an 18-
year statute of repose on general avia-
tion, piston-driven aircraft. That single
provision, in less than 2 years, has al-
ready had a magnificently positive im-
pact on the general aviation industry.

Since the enactment of the bill, the
general aviation industry has recorded
its best year in more than a decade. In
1986, as a result largely of product li-
ability litigation, Cessna, a famous
name in aviation, stopped producing
piston-driven aircraft. It has now reen-
tered that field. In July, Cessna will
open a new $40 million facility in Kan-
sas and, once again, will begin to
produce piston-driven aircraft. The fa-
cility will employ about 2,000 people.

Cessna is not alone in this connec-
tion, Mr. President. Piper Aircraft, just
2 years ago, was having an extremely
difficult time getting out of a bank-
ruptcy proceeding to which it had been
subjected. No investor wanted to come
to the rescue of that famous American
company because it would have to as-
sume its liability risks. Since the en-
actment of that simple piece of legisla-
tion, however, investors have come for-
ward. The Piper Aircraft Co. has come
out of bankruptecy, and its employment
has increased by 30 percent. More gen-
erally, employment is up at every gen-
eral aviation manufacturing facility in
the United States by 15 percent. We
went to the Internet last week to find
the kind of job openings that have re-
sulted from this resurgence in general
aviation activity. Here is a brief list of
some of the jobs we found: Avionics
technician, Cessna; computer control
technician, Cessna; systems designer,
Cessna; weights engineer, Cessna; sen-
ior cost accountant, Raytheon; senior
engineer, software systems certifi-
cation, Raytheon. Exactly the kind of
high-skill, high-wage jobs that the
United States needs in order to con-
tinue its leadership in world tech-
nology, and in order to provide jobs for
coming generations.

Mr. President, that bill less than 2
years ago was criticized as restricting
the rights of plaintiffs. Yet, Mr. Presi-
dent, I am confident when I say that
there is not a single Member of this
body—or, for that matter, of the House
of Representatives—who ever, in the
course of a political campaign or to
meet an obligation, turned down a ride
in a Cessna aircraft on the grounds
that those aircraft were negligently
manufactured. Those who most elo-
quently defend the present legal sys-
tem—a system which for all practical
purposes bankrupted Cessna and Piper
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by reason of lawsuits claiming neg-
ligent manufacture—never once acted
on that and said, ‘‘Oh, no, I cannot get
on the plane; it was negligently manu-
factured.”

Mr. President, I cannot imagine that
there is a Member of this body, or of
the House of Representatives, who ever
said, “I won’t allow my child to get a
whooping cough vaccination because
the materials in that vaccination were
negligently manufactured.” And yet
they will stand up here today and say,
“We cannot change the law. We cannot
protect those manufacturers against
lawsuits like that because it would be
unwise to do so.”

The present system has driven every
such manufacturer—except one—out of
the business, and has caused the cost of
that vaccine to be multiplied by 400
percent. It is less available and more
expensive because of the insistence
that we continue to allow absurd law-
suits to be brought against those man-
ufacturers. The people of the United
States deserve, we all agree, a system
that is fair and efficient, yields reason-
ably predictable results, holds parties
responsible in accordance with their
fault, and perhaps most importantly
reduces the wasteful transaction costs
associated with all kinds of litigation,
but in this case product liability litiga-
tion.

Estimates of total tort costs of liti-
gation and associated activities range
from some 380 to $117 billion a year.
Every dollar of these costs is forced
back on consumers through higher
prices on products used every day, and
not at all, incidentally, limits the
choice of those products as well.

Listen to just a few facts about to-
day’s product liability system in Amer-
ica. The current system accounts for
about 20 percent of the cost of a ladder.
It accounts for 50 percent of the cost of
a football helmet. Injured parties, on
the other hand, receive less than half
of the money spent on product liability
actions, with the other half going to
lawyers and their associated expenses.
Nearly 90 percent of all of the compa-
nies in the United States can expect to
become a defendant in a product liabil-
ity case at least once—90 percent of all
of the companies in the United States.
Are 90 percent of them negligent manu-
facturers or product sellers? No. Many
win these lawsuits, but they have to
pay their attorney fees and they have
to pay their insurance costs, in any
event.

Product liability insurance costs 15
times as much in the United States as
it does in Japan and 20 times more
than it does in Europe. Are their manu-
facturers, as a result, automatically
negligent and indifferent to their con-
sumers? Under the present laws in
most of the States of the United
States, manufacturers can be sued for
products manufactured in the 1800's—
manufactured a century ago.
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The present system costs too much.
In a book published 5 years ago by the
Brookings Institution the following
note appears:

Regardless of the trends in tort verdicts,
most studies in this area have concluded
that, after adjusting for inflation and popu-
lation, liability costs have risen dramati-
cally in the last 30 years, and most espe-
cially in the last decade.

I have already spoken to the propo-
sition that more of the money in the
system goes to the lawyers and to their
associates than goes to victims. Liabil-
ity insurance costs affect every manu-
facturer in the United States.

One example from my own State is a
water ski manufacturer, Connelly
Water Skis of Lynnwood, WA, pays an
annual premium every year of $345,000
for product liability insurance even
though it has never lost a case. It has
never lost a case—but still has to pay
that huge premium.

The present system takes forever—
years—to settle cases. Compensation,
ironically, is unfair. The smaller the
amount of damages, the larger the per-
centage of recovery. The larger the ac-
tual damages, the actual losses to an
individual, the lower the percentage of
actual recovery.

Unpredictability. Last year in a hear-
ing before the Commerce Committee a
Virginia law professor, Jeffrey
O’Connell, explained:

If you are badly injured in our society by
a product and you go to a highly skilled
lawyer . . . in all honesty the lawyer cannot
tell you what you will be paid, when you will
be paid, or, indeed, if you will be paid.

What is the effect of a broken down
system on people in the United States
today? First, it is increased costs. I
have already referred to the fact that
one manufacturer of vaccines has
raised its price 400 percent, from $2.80
to $11.40, solely to recover the cost of
increased lawsuits, and that in 1984 two
of the three companies manufacturing
the DPT vaccine decided to stop pro-
duction because it just simply was not
worth it, by reason of the cost of the
product liability. Later in that year,
the Centers for Disease Control rec-
ommended that doctors stop vaccinat-
ing children over the age of 1 in order
to conserve limited supplies of that
vaccine.

Second, it is very clear that the fear
of product liability litigation hinders
the development of new products in the
United States, and the marketing of
those products once they are devel-
oped. In an American Medical Associa-
tion report entitled ‘‘The Impact of
Product Liability on the Development
of New Medical Technologies,” they
wrote:

Innovative new products are not being de-
veloped, or are being withheld from the mar-
ket because of liability concerns, or the in-
ability to obtain adequate insurance. Certain
older technologies have been removed from
the market not because of sound scientific
evidence indicating lack of safety or efficacy

March 20, 1996

but because product liability suits have ex-
poses manufacturers to unacceptable finan-
cial risk.

Rawlings Sporting Goods, one of the
leading manufacturers of competitive
football equipment for more than 80
years, announced in 1988 that it would
no longer manufacture, distribute, or
sell football helmets. Two manufactur-
ers in the United States out of 20 that
were in this business in 1975 remain in
that business today.

A recent article in Science magazine
reported that a careful examination of
the current state of research to develop
an AIDS vaccine ‘‘shows liability con-
cerns have had negative effects.”

It points out that Genentech halted
its AIDS wvaccine research after the
California legislature failed to enact
State tort reform. Only after a favor-
able ruling did they renew or resume
that research.

On that same topic, consider a recent
comment by Dr. Jonas Salk, the inven-
tor of the polio vaccine. I quote Dr.
Salk:

If 1 develop an AIDS vaccine, I do not be-
lieve a U.S. manufacturer will market it be-
cause of the current punitive da.mge sys-
tem.

Not only does the current system
hurt medical innovation, it also inhib-
its small companies from producing ev-
eryday goods. For example, again in
my own State, Washington Auto Car-
riage in Spokane distributes various
kinds of truck equipment throughout
the United States. Here is what its
owner, Cliff King, says, and I quote
him.

We have been forced out of selling some
kinds of truck equipment because of the ex-
orbitant insurance premiums required to be
in the market. As a result, this type of
equipment tends to be distributed only by a
very few large distributors around the coun-
try who can afford to spread the costs over a
very large base of sales. Ultimately there is
much less competition in these markets.

Many arguments are made against
this proposal on the basis of federal-
ism. The United States is a single mar-
ket, however, a single market now with
51 different product liability regimes.
As a result, one of the associations
that is most interested in a devolution
of power to the States, the National
Governors’ Association, recognizes
that the current patchwork of U.S.
product liability law is too costly, time
consuming, unpredictable and counter-
productive, resulting in severely ad-
verse effects on the American con-
sumer, workers' competitiveness, inno-
vation and competence.

Mr. President, we will have a consid-
erable period of time today during
which to debate details of this legisla-
tion, but I wish to return just for a mo-
ment to the point with which I began
this explanation of the bill.

First, the Members of the Senate,
even those who argue most passion-
ately and eloquently to retain the
present broken down system, do they
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act in their own lives as if these manu-
facturers were engaged in nefarious ac-
tivities indifferent to the safety of
their consumers? Did they, during all
of the years in which Cessna and Piper
were being driven out of business by
the system they defended, refuse to fly
on their airplanes? No. Do they tell
their families or do they themselves
refuse the latest medical devices, the
latest serums, the costs of which have
been driven sky high by product liabil-
ity litigation? No, they do not. They
use them. They use them for their chil-
dren. Do we have an example of what
even modest reform in this field means
to the American economy? Yes, we do,
in the general aviation industry. And
so I am convinced that we can and
should pass this modest product liabil-
ity reform, and we can expect an im-
modest and positive result: more com-
petition, better goods and services,
lower prices, fewer lawsuits, and a
higher degree of justice for the Amer-
ican people as a whole.

This issue has been debated in this
body for more than a decade at this
point. It is time to bring that debate to
a close, to pass this legislation, and to
see the relief that the American con-
sumer, the American manufacturer,
and American competitiveness needs to
be successful in the world of the 21st
century. As a consequence, I urgently
ask my fellow Senators promptly to
pass this bill and send it to the House
and then to the President of the United
States.

The PRESIDING OFFICER. Who
vields time?

Mr. HOLLINGS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from South Carolina, [Mr. HOL-
LINGS], is recognized.

Mr. HOLLINGS. I yield so much time
as will be necessary.

I am thoroughly bemused by my
friend from the State of Washington
starting off on aircraft with the very
categorical statement that no one ever
got on a plane saying that Cessna’s
planes were unsafe or the manufacturer
was negligent. If they thought so, they
were not going to get on the plane.
They would not have to say it. Come
on. Who are we kidding?

By coincidence. just last Thursday, I
saw it reported that a Cessna plane
down in Florida took off with the
Blackburn family from my hometown
and it had barely gotten off, I observed,
to fly over the waters, and it turned
and went down in about 5 to 10 feet of
water at the most. We saw the pictures
of them trying to save the family. The
husband and wife and two of the chil-
dren were lost, the pilot was lost, and
the little 1l-year-old hangs on as we
talk.

Being an observer, I wondered what
had happened. Stories have come again
and again that the pilot was most expe-
rienced. Someone saw the engine
streaming smoke. I cannot tell. You
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cannot. No one can at the moment. But
it appears that it is a product liability
situation. There is not any question in
my mind. It occurs again and again.

It brings me right to the point, Mr.
President, of the shabby nature of this
whole proceeding. I say that because
we passed this bill in the Senate last
May and finally agreed to a conference
on the House side in November. They
had one short, brief meeting. Under the
rules in the House, you have to at least
have a meeting. But thereafter there
was nothing.

It really bemuses me when the distin-
guished Senator says we are now to
consider the conference report. We now
consider the conspiracy report. It is
not a conference. I never conferred. I
was appointed by the distinguished
Presiding Officer of the Senate as a
member of the conference but was
never told, never consented, never con-
ferred, and not any on our side of the
aisle or our staff were invited other
than the distinguished Senator from
West Virginia.

Here is what is happening in the Con-
gress of the United States. I am going
on my 30th year now, and this is the
first time I have ever seen this happen
this year and last year where they
fixed the jury; namely, they get to-
gether on what they want and, since
they are the majority party, can pick
up a vote or two. They then go and bi-
cycle around: Now, Senator, will this
please you if we change this little
word? And you have a “‘gerrybuilt’ bill
in front of you that never would pass
muster in a conference.

Having fixed the vote, they went
ahead and we heard last week that
something was happening. In fact, I
could tell it. On Thursday night Rich-
ard Threlkeld on CBS came in at 7:20
and he said the U.S. Congress is about
to consider these dastardly, ridiculous
lawsuits, and he went on to talk about
a man in the men’'s restroom where
women came in and he was insulted.
The proponents talk about the coffee
case from McDonald’'s, and they have
these anecdotal, nonsensical matters
that never tell the complete facts. And
the truth of the matter is, since we
mention the coffee case, I have the
finding right here that confirms that
the jury did award $3 million. But the
judge reduced that. After all, judges do
have sense. Jurors do have sense. All
wisdom is not vested in the Senate.
And they reduced that amount to
$640,000 and the lady who was hospital-
ized with third-degree burns, requiring
skin grafts, settled for even a lesser
amount. But you hear on CBS national
news, ‘“All you have to do is spill coffee
and run up and get your money.”’ Come
on.

Regarding all the planes, now they
are back in business and everything.
We always allocate to ourselves that
everything begins and ends right here
with the wisdom of the U.S. Senate.
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They want to tell how we passed a good
budget bill that has corporate America
going like gangbusters, the stock mar-
ket through the roof, and, yes, people
are buying planes, but they do not
want to talk about the budget we
passed that none of them ever voted
for. Categorically, one Senator on the
other side of the aisle said, just 2 years
ago, that if we pass this budget they
would be hunting us down like dogs in
the street and shooting us, the econ-
omy would collapse, there would be a
depression; everything would go wrong.

Here now the stock market sets
record levels, corporate America is as
affluent as it has ever been, and they
are buying airplanes. And my col-
leagues want to attribute that to
themselves passing a bill? Come on.

The next thing the proponents say is
the present system costs too much. Mr.
President, it is like a college edu-
cation. A college education is most ex-
pensive. The only thing more expensive
is not having a college education. If
product liability costs, which it does
very little, the worst would be to not
have product liability, because injuries
occur. We have a safe America.

I wish I had time to go down through
a list of these injuries. When I say the
conference was ‘‘a shabby procedure,” I
mean that last week I was struggling
on Friday to try to find the bill. The
bill's supporters were changing words
down to the last minute. They filed a
cloture motion at the time they filed
the bill, which means they have the
votes for cloture, and the jury is fixed
before they hear any arguments. And
thereby they can come in with the
fixed jury and say, bam, bam, they
have cloture—today I was limited to an
hour postcloture. They could have
called for the cloture vote in the next
20 minutes, since we came in at 10
o'clock. So you are under the gun when
they offer you only a few hours of de-
bate. You are not allowed to talk
sense.

Oh, boy, we could spend an afternoon
pointing out the good that product li-
ability has done. We do not get blown
up by that Pinto gas tank. Cars all
have antilock brakes. That elevator is
checked. The steps are marked. Little
children do not burn up in flammable
pajamas. The women of America are
not threatened with Dalkon shields.
And football helmets are much safer—
yes, we have had some wonderful deci-
sions against their unsafe nature.
When you and I played football, Mr.
President, we ran into the line and
there was just a piece of leather and
what you would get, many, many a
time, was traumatic cataracts. That
does not occur now in high school and
college ball, because of the better con-
struction of football helmets—and
product liability.

We could go all afternoon and try to
explain the wisdom of a tort system
that is working at the State level. But
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the proponents do not give you time to
do that. They come up here with the
anecdotal stuff, that it is costing too
much. Let me cite some reports about
what it costs, because the Rand Corp.
and the Conference Board have studied
these matters. The Rand Corp. said
that less than 1 percent of product li-
ability injuries ever result in a lawsuit.
Over 50 percent of civil cases are busi-
ness suits, incidentally. Business is
suing business, like gangbusters. Penn-
zoil against Texaco, a $10.2 billion ver-
dict, that one business against business
result is more than all the product li-
ability for personal injuries in the last
20 years, that one case. And they are
talking about, ““It costs too much.”

But what did the Conference Board
do? They interviewed 232 risk man-
agers. We have it in the RECORD. The
Conference Board interviewed 232 risk
managers, of the blue chip, Fortune 500
companies, who said that less than 1
percent of the cost of the product was
due to product liability. It was not a
problem.

The proponents knew this. They
come in here because they have Victor
Schwartz and there is still a movement
against lawyers. This is pollster driven.
We all come here per political poll.
Lawyers get rid of the lawyers.

Ah, Mr. President, ““the trial lawyers
have paid them off.”” Yes. The pro-
ponents had a news conference even be-
fore the bill was called up. You see
they have radio, TV shows, news con-
ferences, before we even call the bill,
and before those who oppose it have
even a chance to say so. That is why I
say it is a shabby operation. But I will
quote, because you have to get the
news clips about how two of the Sen-
ators:

... who will appear on the ballot with
Clinton in West Virginia this fall responded
angrily to Clinton's weekend threat to veto
the House-Senate compromise of a bill that
limits damage awards in product liability
cases. The two gave an ‘“‘unusually harsh ac-
cusation” to the President, saying Clinton
was “‘rewarding’ the trial lawyers who are
“bankrolling his reelection bid.”

That is from the Baltimore Sun.

Come on, it takes a bankroller to
find a bankroller. Let us go to the indi-
vidual Senators, namely this Senator. I
hope I have gotten some contributions
from the trial lawyers. I have been one.
But I have been a business lawyer, too.
I have handled antitrust cases. I have
sued a corporation before the Securi-
ties and Exchange Commission. When
you come from a relatively small town
like I grew up in, you represent all
sides. And look at the record. I have
been elected six times to the U.S. Sen-
ate. I will guarantee I have gotten
more business contributions than trial
lawyer contributions. So let us dispel
this notion about what you are doing
for the trial lawyers. We are thinking
of the Constitution in this case. That is
one of the big reasons the American
Bar Association opposes it.
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We are thinking of that seventh
amendment. We are thinking of what
the bill's supporters said in the origi-
nal instance about simplicity, trans-
actional costs, but how this particular
measure now increases the transaction
cost and makes complex the so-called
simplicity, if there ever one was.

More than anything else, let us go to
the original doctrine of the Contract
With America crowd, from the 1994
election. Oh, they won on account of
the contract. Did you not get the mes-
sage of the contract?

They have a bunch of children Sen-
ators running around, hollering, ‘‘The
contract,” and “We gave our pledge.”
This Senator was elected, too, on a
pledge: To stop a lot of this nonsense if
he possibly could.

None other than the distinguished
majority leader said, at the beginning
of this particular Congress:

America has reconnected us with the hopes
for a nation made free by demanding a Gov-
ernment that is more limited. Reining in our
government will be my mandate, and I hope
it will be the purpose and principal accom-
plishment of the 104th Congress.

Senator ROBERT DOLE, now the Re-
publican nominee for the Presidency
here in November. I further quote Sen-
ator DOLE:

... We do not have all the answers in
Washington, DC. Why should we tell Idaho,
or the State of South Dakota, or the State of
Oregon, or any other State that we are going
to pass this Federal law and that we are
going to require you to do certain things

L

The majority leader then went on to
say.

. Federalism is an idea that power
should be kept close to the people. It is an
idea on which our nation was founded. But
there are some in Washington—perhaps
fewer this year than last—who believe that
our States can't be trusted with power. . . .
If I have one goal for the 104th Congress, it
is this: that we will dust off the 10th amend-
ment and restore it to its rightful place.

Those powers not reserved under the
Constitution are hereby delegated to
the several States.

Here we go with the devolution
group. We started off with unfunded
mandates. They said we had to give ev-
erything back to the States. Every
measure that has come up here says,
‘“Send welfare back, send the health
problem back’'—of course, it is all po-
litical pap. It is trying to get rid of re-
sponsibility. They do not want to pay
the bill.

We have been spending $250 billion
more than we have taken in each year
and both budgets—the President’s and
the Republican budget—will call again
for another $250 billion in expenditures
with less than $250 billion in revenues.
So they do not want to speak the
truth. They want to get boiled up into
term limits, and we have gotten the
lawyers now because this says ‘‘kill all
the lawyers,” as the butcher said in
Henry VI.
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People do not realize how he said it.
He said anarchy cannot predominate
unless we get rid of all the lawyers.
The lawyers, Mr. President, have been
the bulwark of this great democracy.
Every President from Washington up
to Lincoln was a lawyer. They are the
ones who founded this country, gave
thought and wisdom and direction and
growth.

I hearken the words of Patrick
Henry: “‘I know not what course others
may take, but as for me, give me lib-
erty or give me death.” A Virginia law-
yer.

Another Virginia lawyer, a 34-year-
old lawyer sitting there and penning,
**All men are created equal.” Thomas
Jefferson.

James Madison foresaw our problem
right here this minute 200-some years
ago. He said, *‘But what is Government
save the best of reflection on human
nature. If man were angels, there
would be no need for Government, and
if angels governed man, there would be
no need for controls over the Govern-
ment. The task in formulating a gov-
ernment to be administered by a man
over man is first frame that govern-
ment with the power to control the
governed and thereupon oblige that
same government to control itself.”
James Madison, the lawyer.

This Government is out of fiscal con-
trol, and no one wants to talk about it.
I wish you would pick up the business
section this morning. They do not talk
about that. They said, ““Well, the idea
of deficits now has gone sort of out of
style.”” Why? I can tell the Washington
Post why.

For all last year the Republicans had
a fraudulent budget, 7 years to balance.
It was a fraud. It did not balance. Fi-
nally, President Clinton said, “Well,
monkey see monkey do. I will put out
a fraudulent budget, too.”” So when he
put one out, they said, ‘“*Ah-ha, fraud.”
He said, “No, that’s what you have,”
and that is why they stopped talking,
because neither side can possibly bal-
ance the budget without an increase in
taxes, and both sides are trying to
buy—trying to buy—the vote in No-
vember with a tax cut.

Sheer nonsense, but that is what is
going on. That is why they do not talk
about deficits anymore, because you
cannot realistically talk about it and
give a tax cut at the same time. So
they are moving on to abortion, immi-
gration, they pick up lawyers—term
limits—any kind of sidebar that is not
a national problem to get by the elec-
tion.

It is all applesauce. It is all Presi-
dential politics. We are spinning our
wheels, and it is a shabby process to
come and bring this without any de-
bate, limited as we are to talk about a
national need that every one of the
States over the years has addressed—
the distinguished Senator from Rhode
Island got up on the floor and talked
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about the years we have been discuss-
ing this. He is right. We have been dis-
cussing it for years and years, and the
reason it has not passed is because the
States have long since taken care of
the problem, whether the problem was
the inability of finding insurance,
whether it was trying to get uniform-
ity, whether it was international com-
petition—you can go down the list, like
Sealtest ice cream, the flavor of the
week, they had a different reason every
time.

Every time that the law professors
looked at it, they came en masse and
testified, “For Heaven’'s sake, don’t
pass this measure."

Every time the State legislators
came, or the State attorneys general
came, they said, “Look, we're doing
the job. It's a nonproblem.”

Every time the chief justices of the
States—the States that they revere so
much in devolution but that are to-
tally repudiated here—the Association
of State Chief Justices came and said,
“Don’t pass this.”

The American Bar came and said,
“Don’t pass this.”

I do not know who they represent
other than themselves trying to get re-
elected on a pollster hot button. That
is all it is. We can go down the list of
those who oppose this measure still.

The AFL-CIO, do you not think they
represent working Americans? Find me
a working American who says this is a
good bill.

The Coalition for Consumer Rights;
the Consumer Federation of America;
the National Conference of State Leg-
islatures; Public Citizen—I can go right
down the list.

Mr. President, I challenge the sup-
porters of this bill to say what group,
other than the Business Advisory
Council and Victor Schwartz, wants it.
I represent people in business, and I
can tell you about the cost of it.

So the Senator mentions the cost.
Then he gets into the amount of law-
vers. Since we are talking about the
lawyers, I should have completed my
thought. Again, it was a lawyer, Abra-
ham Lincoln, who made the Emanci-
pation Proclamation. Franklin Roo-
sevelt in the darkest days of the De-
pression, a lawyer, said: ““All we have
to fear is fear itself.”

I was admitted to practice before the
U.S. Supreme Court in December 1952,
Mr. President. We had then the school
segregation cases. Brown versus Board
of Education of Topeka—actually the
lead case was Briggs versus Chaney. We
had John W. Davis, the former Solici-
tor General, argue on behalf of the
State. Thurgood Marshall, the lead at-
torney arguing not the Kansas case but
the Briggs versus Chaney case. I can
see Justice Marshall, a lawyer, stand-
ing there now talking about freedom
and bringing this Congress and the peo-
ple in this land to equal justice under
law.
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“Get rid of the lawyers,” they say. I
can go to Ralph Nader, I can go to Mor-
ris Dees, and all the others. I can go
down and then I can come to the
60,000—did you hear the figure?—60,000
registered to practice downtown in the
District, all on billable hours, hardly
any in a court, all fixing us politicians,
$200 an hour, $400 an hour.

I have talked to some with ethics
charges, and they have gone broke.
They have not paid their bills yet.
They got rid of the ethics charge, but
to go back to all the records, they had
to pay lawyers $400 an hour to come
and just look over the records in the
office.

The billable hour crowd is behind
this bill. That is one group. They do
not want to mention it. Lawyers, yeah,
they have the Persian rugs, mahogany
desks, and the drapes. They never
worked. The trial lawyers have to con-
vince 12 jurors in their community, all
12—all 12—and have to withstand judi-
cial review, as the coffee case did
where it was cut. They did not get paid
anything. The presumption is, on the
amount to the lawyers, that these in-
jured parties without a lawyer would
get the money. That is why they are
having a product liability case, because
they are denying payment. They are
denying payment.

But, yes, we had in the committee—
I will read about who gets what, and
that this is just a plaintiff's lawyer—
people ought to know about defend-
ants’ lawyers and about the billable
hours thing. It is wonderful. We are
talking about the time it takes and the
backlog. Who is interested in time and
backlog? Then there is the insurance
company lawyer out there on the 20th
or 30th floor, and the Persian rugs. He
could care less. He gets his money. If
the insurer can put the claim off and
never pay it, at least when they do pay
it, it will be in inflated dollars. The in-
surance lawyers are the ones who are
asking for continuances and motions
and who call their secretary and tell
her to put 52 interrogatories in. Then,
they get the discovery going. All they
do is just sit there and answer the
phone and go out to the club and eat
lunch and have their martinis and say
how smart they are. And they get paid.

Plaintiffs’ lawyers, the defendants’
lawyers. I read from the committee re-
port:

According to calculations derived from the
survey conducted by the insurance services
officer of the Institute for Civil Justice, for
every dollar paid to claimants, insurance
pald an average of an additional 42 cents in
defense costs. While for every dollar awarded
to a plaintiff, the plaintiff pays an average
contingent fee of 33 cents out of that dollar.
Thus, in cases in which plaintiffs prevail, out
of each $1.42 in total litigation costs, includ-
ing damages, about half of that goes to at-
torney’'s fees, with the defendant’s attorneys
on average paid better than the plaintiff's
attorneys. Of course, defendant’s attorneys
are paid regardless of the outcome of the
case, while the plaintiff’s attorneys are paid
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only if they win their case; otherwise, they
take a loss for the time and expenses they
have incurred.

Mr. President, coming to the Senate,
I left a lot of money on the table. I can
say that poor person now in the Boland
case—this guy had broken down be-
tween Georgetown and Charleston. As
he went back to get the spare tire out
of the trunk, the bus rammed him,
dead. The family did not have any
money, whatever it was. I said, “Well,
T'll take it.”” We spent quite a bit of
time and money, won the case, took
the case on appeal, trying to chase
down to Florida the particular defend-
ants in that case, everything else of
that kind. We just had to leave that.

Plaintiff’s attorneys understand that
is the cost of doing business. Other-
wise, how is poor America ever going
to be represented? I take my hat off to
trial lawyers. Heavens above, yes, if
they make it, some are making in
these class actions, I guess, healthy
amounts. But the experience is other-
wise. As we have heard in the hearings
and everything else like that, the cost
is not trial lawyers, the cost is because
of the defense lawyer.

The cost of the enactment of this
particular so-called conference, what I
call conspiracy, report, is that individ-
ual rights would be seriously, seriously
inhibited. There is not any question
about the matter of the studies that we
have had. In 1991, the Rand Corp.
showed that only 2 percent of product
liability cases are ever filed. The ma-
jority of the 2 percent are business; 90
percent never get to court.

I have already mentioned the Con-
ference Board. The Rand study said
that less than 1 percent of corporate
America is ever named in a particular
lawsuit. Of course, Cornell University's
most updated study shows that in the
decades of the 1980’s, coming into the
1990’s, there has been a decline of liti-
gation. There used to be what they
call, I forget now, but they had a panic
that they just had a plethora of suits.
Actually under the Cornell study the
suits have declined 44 percent.

The States have moved in. They have
moved in a responsible fashion. And
here we come—in the State of Arizona,
for example, they had a referendum on
this. This bill abolishes the public vote
of the people of Arizona. If that is not
senatorial arrogance, if that is not con-
gressional arrogance, if that is not
Washington Government at its worst—
everybody’s campaigning on the stump,
Republican and Democrat, that we are
going to get rid of that kind of Wash-
ington Government—if that is not it, I
do not know what is.

I could go on, Mr. President, into the
matter of the bill itself. The very inter-
esting thing is that they are talking,
oh, so reasonable, about how they are
struggling and how it works and how
they have balance. I hope they do not
use that word ‘‘balance” because I
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heard that in the caucus yesterday.
Balance, my Aunt Edith. This does not
apply to the business of the majority of
people bringing product liability cases.
Oh, no. Hum-mm. No. It does not apply
to coming back on punitive damages
and having a separate hearing nor to
joint and several liability. None of this
balance talk is about pain and suffer-
ing, none of this at all—

Oh, look through this obstacle course
they have here for the poor, injured
party. Not an injured business, no.
United Airlines is looking at suing the
Dallas manufacturer, I take it, of the
baggage handler out there in Denver.
No. This bill will not apply to them.
That is a corporation. No, siree. That
military airplane that crashed—oh,
boy, I think we have had 31 of those F-
14’s in a period of a few months or
years. We put those planes on line 23
years ago. That last crash killed, I
think, two or three people on the
ground there in Nashville. No case
under this bill. No case because they
have been exempted.

You have to read this thing. I am
proud to stand here and tell the truth
and expose this nonsense, this conspir-
acy, that has taken on, on the one
hand, a political poll hot button issue,
that is a nonproblem, and expose the
movement that is in behind it and con-
tinues and continues because who is
paid, when they talk about the trial
lawyers and being bankrolled, who is
paid and bankrolling this?

So you have two classes of injured
parties. If you are a business injured,
do not worry. If you are instead an in-
dividual who struggles because you not
only have to get the investigation cost,
you have to get your medical cost, you
have to get it all assumed by that ras-
cally trial lawyer, and he is assuming
the plat to be made, the diagrams, the
photographs and everything else to
bring the truth to the 12 men and
women on the jury and suffer all the
legal motions and everything else. The
trial lawyers are bankrolling injured
parties, for an average, I would say, of
anywhere from 1% to 2 years at least
on these cases.

If they do not prevail with all 12 or
with the supreme court of the State on
appeal, they are goners. They are gon-
ers. That has happened time and time
again.

But you have two classes. There the
bill's supporters have been very, very
careful to talk about fairness and try-
ing so long. You have two classes of in-
dividual parties: the CEO and the fel-
low who is working in the plant. The
CEO makes $5 million. Ask AT&T; I
think the CEO got up to $16 million. If
he comes in and he gets an injury, he
can get twice times the economic dam-
ages. So, if he is out for a year, he can
get 332 million in punitive damages.

But if the same fellow in the car that
is driving with the CEO—if the CEO
will give him a ride—that fellow will
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only get $250,000 in punitive damages.
Oh, boy, what a fair bill. It is so stud-
ied, so nice, so pleasant. We have been
holding it up because trial lawyers
have been bankrolling everybody, and
everything else of that kind.

I wish this crowd would sober up and
read this thing. You have the poor
women. You have two classes there. If
you have the breadwinner, the man in
the family, he can get all his economic
damages and everything else, but she
can be expecting a baby and lose that
baby and never be able to produce a
child again, but that is not economic
damage, that is pain and suffering. So
there is going to be a separate hearing
there.

Mr. President, later, if the time per-
mits, I want to get to the uniformity
and the global competition that they
talk about, because with respect to,
say, the State of Washington which
does not have punitive damages, this
law would not apply. To my State of
South Carolina that does have punitive
damages, this law shall apply. They
call that uniformity. They call that
uniformity.

Interstate commerce is a many
splendored thing and the lawyers are
bolixing it up. As for global competi-
tion—I have foreign industries coming
in like gangbusters. I have been in the
game at least 35, nearly 40 years. This
is why I challenged the distinguished
Senator from North Carolina; I know
his State; we compete together. We
have never had the blue chip corpora-
tions that we have today—I have Fire-
stone, several GE’s, I have several Du-
Pont, American industries. Right here
in the last 2 or 3 months, we have
BMW, we have roller bearings, Hoff-
mann-La Rouche, the most wonderful
pharmaceutical firm that you have
ever seen. Companies from every-
where—Hitachi, in the TV industry.

I want to thank publicly the Wash-
ington Post for that Outlook article on
Sunday. I have been trying to bring
this trade issue to the U.S. Senate
now—this is the 30th year, this so-
called protectionism. President Ronald
Reagan, under section 301, started mov-
ing in these cases and got voluntary re-
straint agreements. As a result of the
voluntary restraint agreements in
things like Sematech—protectionism,
if you please—we are not only holding
on to the old jobs but we are getting
new jobs.

I remember the Republican primary
campaign in South Carolina, when the
former Governor said, ‘““Free trade, free
trade. Look at this, BMW taking Sen-
ator DOLE through its new plant. It was
there on account of free trade.” It was
there on account of protectionism.
When we got voluntary restraints, that
is how we got Honda, how we got Toy-
ota, how we got BMW. Who is kidding
whom?

When the distinguished Senator from
Alaska, Senator STEVENS and I, put
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into the defense bill the Buy America
provision on roller bearings, we got
Koyo and INF up in York County. That
is why they are there. Voluntary re-
straint agreements on steel, voluntary
restraint agreements with respect to
semiconductors, Sematech, Hitachi.
You can go down the list, Mr. Presi-
dent. Trial lawyers, protectionism.
Competition is what America is inter-
ested in at this particular moment, not
the tort system being handled by the
States, not term limits and all the
other fanciful games played in political
polls. They want America. They want
this Congress to get competitive.

There is nothing wrong with the in-
dustrial work of America. The indus-
trial work of America is the most com-
petitive. What is not competing is us
up here, where we have a failed policy
of the cold war that we had to enact
trying to keep the alliance together.
Now with the fall of the wall is the
time to build up our economy. Now is
the time to go forward with the protec-
tionism that we have for the environ-
ment that they are trying to get rid
of—clean air, clean water, proper trial
at the State level.

I have to read aloud the seventh
amendment because I do not believe
they have ever read it. You ought to
see what it says. The seventh amend-
ment to the Constitution:

In suits at common law, where the value in
controversy shall exceed $20, the right of
trial by jury shall be preserved, and no fact
tried by a jury, shall be otherwise reexam-
ined in any court of the United States, ac-
cording to the rules of the common law.

They have reexamined the amend-
ment in here where they say, “Mr.
Trial Judge, do not tell the jury about
that $250,000 cap, but if they come in,
then you go and you factually proceed
in violation of the Constitution and
come out with your trying of the facts
in your decision.” Come on.

They say now they have worked over
the many years to pass a product li-
ability bill, and the general aviation
bill lets manufacturers sell airplanes
that are working so well. Global com-
petition, we have to get into the global
competition. I am going to write a fol-
low-up piece for publication. Over half
of what is coming in here in imports is
American multinational generated. We
are competing with ourselves. The mul-
tinationals that have lost their coun-
try as far as business imports are con-
cerned have gone overseas and they are
coming back in and the foreign enti-
ties, foreign governments are coming
in here with a historic chant. It is dev-
astating our economy. Everybody can
see it but us politicians. Everybody can
see it but us politicians.

It is a given in manufacturing that 30
percent of volume is the cost of the em-
ployees, the workers; now we call them
the associates. It is a given, further,
that you can save as much as 20 per-
cent of sales volume by going to a low-
wage country in manufacturing.
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So if you have $5 million in a sales
corporation you can keep your execu-
tive office, your sales force, but move
your manufacturing offshore to a low-
wage country and save $100 million, or
you can continue to work your own
people and go broke. That is not greedy
corporations. That is a stupid Congress
that allows that to happen.

If I ran a corporation and my com-
petition headed overseas and started
cutting his costs that much, I am
forced to leave. We have a veritable
hemorrhage of industries leaving. I
pointed out that Baxter Medical that I
brought here years ago, with 830 work-
ers, has just gone to Malaysia. Sec-
retary Reich says, and the Congress
says, now what we have to do is re-
training, retraining, retraining. Come
on. I have skilled training coming out
of my ears. We can train them to do
anything. We do not need a Federal
program. We have BMW without a Fed-
eral retraining program, and all these
other industries.

But assume they are right and they
are retrained into wonderful computer
operators, 830 of them, the next day.
The average age is 45. Do you think
they will hire the 45-year-old computer
operator or the 25-year-old? With the
cost of retirement, with the medical
costs and everything, the answer is ob-
vious.

What we are dealing with here is not
a cost of doing business. I am identify-
ing our injury. Our injury is the failure
to, as Lincoln said, ‘‘disenthrall” our-
selves from free trade, free trade, free
trade. There is no such thing as free
trade. In the 1930’s, we had reciprocal
trade, and tariffs as the instrumental-
ity—protectionism. Everybody wants
to flatten the income tax—flat tax, flat
tax, flat tax, is something else going
on. Well, we lived on tariffs and protec-
tionism from the beginning of the re-
public up until 1913. A country, an eco-
nomic giant, built on protectionism.
But they are all running around here
like children and hollering, ‘“‘Protec-
tionism, protectionism, free trade, free
trade. Product liability is such a
weight on doing business.” And all of
the business statistics, findings, insur-
ance company results and everything
else of that kind show otherwise.

I reserve the remainder of my time.

The PRESIDING OFFICER (Mr.
THOMAS). Who yields time?

PRIVILEGE OF THE FLOOR

Mr. GORTON. Mr. President, I ask
unanimous consent that Craig Wil-
liams, a fellow on the staff of Senator
MCCAIN, be granted the privilege of the
floor during the Senate session today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GORTON. Mr. President, I yield
to the Senator from West Virginia such
time as he may desire.

Mr. ROCKEFELLER. Mr. President, I
thank the Senator from Washington.

Mr. President, I am very happy that
the Senate, at long last, is taking this
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bill up. We have been here before; we
have been here many times before. I
wish we could have gotten here sooner
this year. Nevertheless, I am glad we
are here. I think there is a natural
tendency in Congress to wait until ab-
solutely the last minute before impor-
tant decisions are made, and that is
what we are doing again this time. But
so be it.

I am here to report to my colleagues
that the Senate product liability bill
has maintained the Senate’s standard,
which is products only. It has to be
fair. It cannot include a whole lot of
extra things that the Contract With
America wanted, or that others want-
ed, or, indeed, that earlier generations
within this body tried to add on to this
bill. It was always my intention—and
it was always the intention of the Sen-
ator from the State of Washington—to
keep this bill disciplined, on products
only, not to expand and include all
kinds of other subjects, so that we
could keep faith with our colleagues. I
believe we have done that. All of this is
now embodied in H.R. 956, the common-
sense product liability legal reform
bill.

I am enormously proud of the fact
that the Senate really does want to see
meaningful product liability reform, to
fix our broken products system. Most
of those on the other side of the aisle
feel that way. There is a merry band of
us on our side of the aisle who feel that
way, and we have for a long time.

We can announce to our colleagues
that we have done what we promised
we would do—hold to the Senate posi-
tion in virtually every respect, to pre-
serve the balanced, reasonable Senate
product liability reform provisions
that will provide Federal uniformity to
the hodgepodge of State laws, which
deal with product liability today. This
will improve the product liability sys-
tem for consumers and for business
alike.

There is a feeling sometimes in here
that the bill has to either be just for
consumers or just for business, and
that you are over here or you are over
here. This bill is trying to reach to
both sides. We do some things to help
manufacturers, and we do some things
to help consumers. That was the
point—to make it a balanced system.
The statute of limitations is one that
occurs to me mightily. California, for
example, has a 1-year statute of limita-
tions, and that means, in California, I
presume—and I am not a lawyer—that
if you are injured and wish to sue, you
have 1 year within which to do it, and
after a year is passed, you cannot sue.
I consider that to be anticonsumer, and
I consider those who are defending the
status quo to be defending an
anticonsumer position, which is, in
fact, virulently anticonsumer.

Our bill says that one has the right
to go 2 years after one discovers, first,
that one is injured and, second, what
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the cause of the injury was, so that one
knows who to sue. Now, in an era of
drugs and toxics—and we are seeing
this, for example, in the Persian Gulf
war with the so-called mystery illness,
which is no mystery to me, but what
seems to be a mystery to the Depart-
ment of Defense—sometimes it takes 4
or 5 years. Sometimes it takes 15 or 20
years for a toxic or a drug to show up
as an injury. So then you know that
you are injured.

But under our bill, that is not
enough. You have to know what the
cause of the injury was so you know
who to sue. Now, that is clearly
proconsumer, and those who are de-
fending the status quo—that is, those
who oppose this legislation—wish
heartily to deny consumers that win-
dow to get into the courthouse door. I
find that stunning. I find that, in many
ways, shocking. I am very proud that
we have that in our bill.

Opponents of this legislation have, 1
believe—and this has been true in the
past—used gross distortions and out
and out misstatements about this bill
to try to suggest that it has been sig-
nificantly changed from the Senate-
passed product liability bill. We are
spending our time running around tak-
ing examples, which are patently false,
which have been raised as though they
were patently true. That is not a dis-
tinguished aspect of Senate life on this
bill.

The fact is that this report is vir-
tually identical to the Senate bill in
every single respect—virtually. Sen-
ator GORTON and I, in what I thought
was a rather extraordinary colloquy
from the floor, delivered on our blood
oath, in which we both said that if we
did not deliver on this promise, we
would vote against proceeding to the
bill or vote against the bill; and that
was that we promised to delete the pro-
vision providing a defendant with a
right to a new trial under the ‘‘addi-
tional amount’ provision. That was an
issue. We pledged to remove it. We did.
We also took the House timeframe on
the statute of repose. That was the one
change that we made, maintaining the
Senate bill's limited scope, impor-
tantly, to durable goods in the work-
place.

Now, again, some of the distortions
being used are that by reducing the
statute of repose, which was the only
area in which we gave the House what
they wanted—we gave them the 15
years, but we did not give them what
they really wanted. They wanted this
to include everything, not just durable
goods in the workplace. We maintained
the Senate position even on that.

Beyond that, no substantive changes
were really made. Technical and con-
forming drafting changes were made,
as in any report of this sort. But that
is it. That is the sum of the changes
from the Senate-passed bill, no matter
what the opponents of the reform will
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assert, and will assert this day. My col-
leagues need to know that, and they
should be reassured that this means
that the product liability report is yet
one more opportunity to go on record
in support of moderate and beneficial
reform of our product liability law.

Senator GORTON has gone through,
and will continue to go through, a de-
tailed legal analysis for the minor
changes that were made, conforming
changes. He will also rebut—certainly
better than I—the outrageous claims
that are being circulated by the oppo-
nents of the reform. I heard them in
the Democratic caucus yesterday, and I
am sure I will hear them on the floor
today. However, as coauthor of the
Senate product liability bill, I would
like to go on record with my own anal-
ysis of the opponents’ wild claim about
the report. It is not in legalese because
I am not a lawyer. But it is in English.
I want this RECORD to reflect what is
actually in the bill, rather than what
the other side will, as I have said, con-
tinue to misinform Members about dur-
ing this crucial debate.

There is a lot of confusing misin-
formation being circulated. Here are
the facts.

Fact No. 1: There is no cap on eco-
nomic or noneconomic damages—no
cap on economic or noneconomic dam-
ages. Claimants will continue to be
able to recover whatever they are
awarded in a court.

Fact No. 2: The statute of repose re-
mains limited to durable goods in the
workplace only—only. Statements
being made that they now cover all
goods are wrong.

Fact No. 3: Product sellers, lessors,
or renters will not be protected from
negligent liability. That is precisely
why the negligent entrustment excep-
tion was moved to the product sellers’
section of this bill.

Fact No. 4: Dow-Corning and other
companies who made, or make, breast
implants will not be shielded from li-
ability—will not be shielded from li-
ability. We went through this last
year, and groups, in particular, wom-
en's groups, gave impassioned, very
emotional press conferences in which
they said they would be included and
that they would be shielded by this
bill. It was not true last year. It is not
true this year. Whether or not they
supplied the silicon, they remain as
liable as any other manufacturers who
produce a defective product, if they do.

Fact No. 5: And this is very impor-
tant because this involves a subject
which has struck a number of people on
my side of the aisle deeply, and it has
to do with a letter that Mothers
Against Drunk Driving—obviously an
incredibly excellent and wonderful
group—have circulated. But we have
been trying to reach them to get them
to make a retraction because they have
made a mistake. It is a mistake which
has been persuasive, unfortunately, to
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at least two Members on our side that
I can think of.

I repeat, drunk drivers, gun users, et
cetera, will not be protected from li-
ability in any way. Opponents are in-
tentionally trying to confuse harm
caused by a product—that is, harm
caused by a product which is covered in
the bill—and harm caused by the prod-
uct’s use by a person, or persons, which
is not covered in the bill and remains
totally subject to existing State law.
Specifically, for those inclined that
way, section 101(15) and 101(a)(1), defi-
nition of ‘“‘product liability action,” in-
cludes only ‘““harm caused by a product,
not use.” That is an enormous dif-
ference.

If I have leased a car and then
stopped off at several bars and become
drunk and then cause damage to some-
body, I, as a person, can certainly be
sued, but the use of the car, if the car
is not defective, is not actionable under
this bill, nor should it be, because this
is a products-only bill. It is the prod-
ucts we are talking about, not the use,
or the user.

Fact No. 6: In all States that permit
punitive damages, they will continue
to be available and the additional
amount provision—we used to call that
judge additur, but we now call it addi-
tional amount provision—will apply in
all those States regardless of whether
caps are higher or lower in that State.

Fact No. 7: Tolling, this was raised in
our caucus yesterday: it has been
raised since. Tolling of the statute of
limitations will be covered as they are
now by applicable State and Federal
law. For example, for those so inclined,
see 11 U.S. Code 108(c), ‘‘automatic toll-
ing in bankruptcy cases.”

Nothing in the bill, Mr. President, or
omitted from the bill, will change
State law on tolling. That is a fact.

Fact No. 8: State law will continue to
control whether or not electricity,
steam, et cetera, is considered a prod-
uct or not.

Fact No. 9: This is not a one-way pre-
emption bill but a mix of State and
Federal rules, as it ought to be, in a
bill which is moderate. Products are in
interstate commerce—we have said
this over the years so many times—T70
percent. There was a day when things
that were manufactured in California
were probably sold in California for the
most part. Today, on a national aver-
age, 70 percent of all things that are
manufactured are interstate and are
sold outside the borders of that State
and thus are in interstate commerce,
and they should be subject to more uni-
form rules for business and consumers.

Let me just say again, as I did last
year, that the European Economic
Community—which is close to 400 mil-
lion people and an enormous competi-
tor for the United States of America
economically—all 13 countries have a
single product liability law, a uniform
product liability law—all 13 countries,
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not provinces within those countries
but the whole country.

Japan has just adopted a uniform
product liability law, a law uniform for
the country, but we have 51. We have 51
different laws. For example, in the case
of punitive damages, I think about 80
percent of all punitive damages come
from three States—California, Texas,
and Alabama. Why is that? Probably
because of something called forum
shopping. Because we have so many dif-
ferent laws—51 different laws—people
can simply try to find the place which
is most effective for their particular
case, and there they go. So this is not
a one-way preemption.

Fact No. 10: On joint and several li-
ability—there has been a lot of talk
about that and this is an extremely im-
portant issue—30 States have modified
joint and several liability at this point.
The Federal proposal follows the Cali-
fornia law affecting only noneconomic
damages. It is interesting on this
point; the States clearly recognize that
there are things they want to change
in joint and several liability. Twelve
States have eliminated joint liability
altogether. Two States have eliminated
joint liability for noneconomic dam-
ages. That is California and Nebraska.
Ten States have otherwise limited the
availability of joint liability as to non-
economic damages or damages gen-
erally, with the result being it is sig-
nificantly less likely that noneconomic
damages would be subject to joint li-
ability. Three States have eliminated
joint liability in cases in which the
plaintiff is negligent and five States
have capped awards of noneconomic
damages. In all, 30 States have done
this, and these include 8 of the 9 larg-
est States in the Nation.

For the remainder of my time I wish
to remind my colleagues and whoever
else might be listening why some of us
have wanted so much to act on this
legislation and to outline the oppor-
tunity that this reform in fact holds
for this country and for our people as
consumers and as human beings.

Product liability reform has a very
long history in the Congress. Members
in both Houses and on both sides of the
aisle have been trying to reform the
product liability rules for over a dec-
ade, in fact for substantially longer
than that, and we have done it for the
most part by working together, Repub-
licans and Democrats. No matter what
anyone says to try and hone this issue
as truly partisan or divisive, the idea
of product liability reform is a legisla-
tive idea with a complete, thorough,
aboveboard, open, and honest history
of hearings, of markups, of floor de-
bate, of cloture votes, and everything
and anything else that one could call
the way to legislate.

Yes, we have been persistent, those of
us who want to see this law enacted.
We have been dogged. We have been fo-
cused because we think this country
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and its people need the change. The
status quo is hurting American work-
ers, American business, American con-
sumers, and American competitiveness.
When products by definition cross
State lines—at least 70 percent of
them—it makes no sense, absolutely no
sense for product liability rules to be
different in all 50 States, which they
are—>50 different sets of rules. It breeds
unpredictability, delay, confusion, and
unfairness that hurts everybody, not
just businesses being sued but people,
too.

Senator GORTON and I introduced a
bill last year, once again to reform
product liability. And I have to say I
have enjoyed enormously a true part-
nership in spearheading this effort with
Senator GORTON. Because I said every-
thing good I could think of last year
and ran out of the English language, I
can simply thank him once again for
his legal acumen, extraordinary integ-
rity, and extraordinary sincerity in
trying to enact reform.

Different legislation was passed in
the House earlier in the year, as people
know, and fortunately one part of it
was product liability reform. In the
discussions, many of my colleagues in
the House and some in the Senate deep-
ly wanted to pursue nonproduct liabil-
ity legal reforms—nonproduct liability
legal reforms, all kinds of ideas—malk-
ing it available to all civil torts, put-
ting it on medical malpractice, which I
personally favor but which has no place
in a products bill. This is a products
bill. The problem was that the Senate
did not have companion legislation to
consider or to conference on the
House’s ideas for malpractice reforms
or legal reforms beyond product liabil-
ity. While I am not opposed to looking
at other kinds of legal reforms, I be-
lieve I owe it to my colleagues to
whom I and Senator GORTON and others
have made this pledge and to the legis-
lative process to have the Senate first
take up legislation through the rel-
evant committees and the regular proc-
ess.

The history of product liability re-
form legislation makes it obvious that
it is still a very contentious subject,
and I always say to my good friend,
Senator HOLLINGS, that I do not like
disagreeing with him on anything, on
anything, but I think there is an im-
mensely compelling, urgent, and clear-
cut case for product liability reform.

Senator GORTON and I introduced a
bill that is bipartisan, moderate, bal-
anced, and focused as a way to begin
fixing the problems in the product li-
ability system. The report is in essence
the same bill with improvements sug-
gested by the administration—I repeat,
with improvements suggested by the
administration—and others interested
in getting responsible product liability
enacted into law. Even the National
Governors’ Association, usually the
most insistent that the job should be
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left to the States, which we have seen
in Medicaid and welfare reform and
many other things, even in these last
10 months, has said in formal resolu-
tions that ‘‘uniform standards’ are
needed in product liability. They have
s0 said. One of those resolutions was
passed.

In fact, the original task force on
product liability—one of the members
was then Governor Bill Clinton, and he
was the leading force at NGA—had a
unanimous report in favor of uniform
standards and twice the President of
the United States voted to support that
position.

Last August, the Economic Strategy
Institute, the organization headed by
Clyde Pressler, with whom I believe the
Senator from South Carolina generally
agrees, and a voice for tough action on
trade and other areas, issued a report
called—and this is not what I would
call the best title I have ever read in
my life, but it is called ‘“Tortuous Road
to Product Liability Reform."

To paraphrase, when the institute
issued the findings of its recent re-
search, it said that America's unique
approach to product liability has
brought enormous and growing costs to
the resolution of disputes, and the
costs are borne by consumers and U.S.
business alike.

It goes on to say that costs are eat-
ing up money that could be spent on
wages, on research and development,
on training and other investments to
be competitive with the rest of the
world where our principal economic op-
ponents have adopted uniform product
liability standards. The institute’s re-
port underscores that product liability
reform would significantly benefit con-
sumers and business.

I think everybody knows that I obvi-
ously am disappointed by the Presi-
dent's recent statements indicating
that he intends to veto this report, par-
ticularly when the administration
issued a statement by the President on
May 4, when the Senate was debating
amendments to expand our product li-
ability reform bill, that concluded with
the final paragraph which I think
shows how much consensus we have
managed to develop over the years on
the point that action on product liabil-
ity is needed. It said in that statement,
“The administration supports the en-
actment of limited but meaningful
product liability reform at the Federal
level. Any legislation must fairly bal-
ance the interests of consumers with
those of manufacturers and sellers.”

It was this President who just 2 years
ago signed legislation providing the
American aviation industry and its
consumers with provisions very much
like what is in the current report for
product liability reform. That bill, the
general aviation bill, thoroughly de-
scribed by Senator GORTON, has helped
the small plane industry make a major
comeback since its enactment, and the
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President when he signed it said he felt
that this would create many, many
jobs for Americans. The President was
correct then in arguing for reform, and
I hope, hope and hope and pray, that he
will seize the opportunity of moderate,
balanced reform that our conference
report presents to him now.

Mr. President, I believe this con-
ference report is the legislation the
President was calling for last May. I
truly believe that it is. I consulted
with the administration every step of
the way during this long process to
meet its parameters and those of many
of my Democratic colleagues. I felt an
obligation to so do. I think and believe
that my colleagues know how hard I
have fought to stay within these pa-
rameters.

Now we are voting on the conference
report that produces the product liabil-
ity reform the Democrats and Repub-
licans in both Houses have toiled in the
vineyards to achieve these many years.
At a time when America clearly faces
threats to our jobs and economic
growth across the world, where they do
not have the same maze of conflicting
laws, we should do everything we can
to suit up, not surrender. Consumers
should not have to bear the costs of ri-
diculous delays or be denied the break-
through drugs or other innovations
that the current system scares off.

So I think this conference report, in
concluding, Mr. President, has earned
the votes of those who support mean-
ingful product liability reform in good
faith, those who sincerely mean it. The
final decision, of course, is the Presi-
dent’s. He said he is going to veto it.
Having so said, obviously, he has a
chance to hear this debate, to rethink
his position, and to change his position
itself and, in fact, to sign the bill. He
could still do that.

As I have said, I hope he will take
that time and see this vote as a reason
to reconsider his position.

I thank the Chair, and I yield the

floor.

The PRESIDING OFFICER. Who
yields time?

Mr. HOLLINGS. Mr. President, I

yield 25 minutes to the distinguished
Senator from Alabama.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized for 25
minutes.

Mr. HEFLIN. Mr. President, Senator
ROCKEFELLER, I am sure, has endeav-
ored to live up to his commitments to
not expand the conference report, to
the best of his knowledge, but being a
nonlawyer, I am afraid some of his ad-
visers who are writing it did not ex-
plain to him the vast expansion of this
report over what the Senate passed be-
fore. There are numerous changes, sub-
tle changes in many instances—for ex-
ample, the changing of the word “and”
to ‘‘or,”” which greatly expanded the
bill.

The proponents are referring to the
various special interests who have con-
cerns about this legislation. You know



5422

to whom they are referring—trial law-
vers and advocates on behalf of the
American consumer. But there are a
lot of other special interests that are
involved, particularly those who have
been endeavoring to save money and to
make a bigger profit. In that category
could be many elements of business
from manufacturers to wholesalers,
distributors, retail sellers and also in-
cluding the insurance industry. These
can certainly be called special inter-
ests.

This report’s section on punitive
damages has, with regard to small
businesses, a provision about ‘‘the less-
er amount’ and therefore providing a
maximum cap on punitive damages of
$250,000 if a business has less than 25
employees. I doubt if there is any com-
pany that has 25 employees that does
not carry substantial excess liability
insurance over and above $250,000. Most
businesses carry liability insurance in
large amounts, and the relationship of
employees to the policy of insurance
that is carried, that protects them, is
not really germane at all.

The conference report is greatly ex-
panded by lowering by 25 percent, from
20 to 15 years, the statute of repose.
For example, the statute of repose will
apply to a bridge. Most contractors’
negligence and the defects in the pro-
duction of a bridge do not occur during
the first 5 years, 10 years, or even 15
years of a bridge's use. A defect in a
part or component product of a bridge
manifests itself by a bridge collapsing,
or giving way after a period of time in
excess of 15 years.

Under the definition of the term
‘‘products,’” it is anything that is used
in the construction of a bridge under
this bill, and there are many compo-
nent products that are manufactured
for the purpose of lasting many, many
years.

So, as we see in particular mountain-
ous areas where bridges span big gaps,
or cross between mountains, you will
have a real danger after 15 years of a
collapse and under the statute of
repose of 15 years, an insured person or
his estate is outright prohibited from
bringing a suit to determine fault.
Also, consider that it is 15 years from
the date of the delivery to the first
purchaser that the statute begins to
run. There are many consumer items,
products that are delivered to the first
purchaser, which is not the consumer,
that may stay on the shelf 2 or 3 years.
What do we have? The statute running
even sooner aga.inst. unwary consumers.

We should also consider workplace
products and their safeguards that are
supposed to protect innocent workers.
What you protect is a person, a farmer
from losing a hand in a corn machine,
which harvests corn. Or you can have
any type of other situations where
there is an absence of or defect in safe-
guards associated with machinery. I
have charts to show the various items
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of where safeguards are left off. Con-
sider a plastic injection molding ma-
chine or a tractor, manufactured more
than 15 years prior to the accident
where a 34-year-old person was killed,
and where the manufacturer failed to
equip it with rollover protection sys-
tem. Consider a punch press which
lacked guards and safety devices. All of
these items illustrate how an innocent
person could be adversely affected by
the 15 year statute of repose contained
in this conference report.

Then the statute of repose has some
language that says ‘‘not caused by a
toxic material.” The issue arises in re-
gard to whether or not, for example,
asbestos is a toxic harm or toxic mate-
rial. There are various and sundry peo-
ple who would say a position can be
taken that asbestos is not a toxin or a
poison, but that breathing it, is unlike
poisons like chlorine or benzene. They
say that asbestos is simply a rock fiber
and asbestosis, the most prevalent as-
bestos-related disease, is caused not
from toxic interaction between the as-
bestos fibers and cells but, instead, be-
cause the needle-like asbestos fibers
pierce and destroy air sacs in the
lungs.

It takes generally 15 or 20 years of
exposure to asbestos material before
the disease develops. But under the
statute of repose, you do not have a
right to bring any suit. You are forever
barred from bringing a suit after the
passage of 15 years from the date of de-
livery to the first purchaser.

Now tell me this is fair. This, to me,
is a great expansion of the conference
report from the Senate-passed bill. But
let us look at some of the other expan-
sions in this report.

The report has a change of a slight
word about a standard of liability
other than negligence. For years and
yvears, product liability bills have ex-
cluded natural gas and electricity, but
this report comes back from conference
with a change in language providing
that if natural gas or electricity is sub-
ject to a different standard than neg-
ligence, then it is subject to all of pro-
visions of this legislation—this is a
vast expansion.

Now, natural gas and electricity are
looked upon, in practically all States,
to be highly dangerous and are subject
to laws that say that if they are sold,
the producer and seller must be held to
the highest standard of care in order to
protect the public. But the conference
report contains an expansion for the
first time in about 18 years. Was this
merely an inadvertence or was it in-
tended?

Natural gas is odorless, and produc-
ers have to add a fluid to it for people
to smell it in order to detect it. It is
generally referred to as ‘‘skunk juice.”
But if somebody fails to add it or fails
to put the proper amount in and a dev-
astating accident occurs, are those in
the production chain allowed to reap
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the benefits of this legislation’s protec-
tions, say, as to the caps on punitive
damages? Is that not a great expansion
of the conference report? I just wonder
how many homes are heated with natu-
ral gas, and there is a particular case
that just occurred recently, a Seminole
natural gas case out in Texas where
there was an explosion and three peo-
ple were killed and many were injured.
Punitive damages were awarded by a

jury.

Obviously, that brought to mind a
very crafty, highly intelligent drafter,
who now says we can take care of simi-
lar situations by a little sleight of pen
and make these type of these cases
come within the ambit of the bill. I am
sure that the distinguished proponents
of this legislation did not realize or
never were told about this particular
change, but it greatly expands the bill,
make no mistake about it.

Consider the provision regarding neg-
ligent entrustment. There was a provi-
sion in the Senate-passed bill that said
that the limitations of this bill shall
not apply to any suit brought for neg-
ligent entrustment. The Mothers
Against Drunk Driving had insisted
that that provision be in the Senate
bill. That is where you have the State
dram shop laws, where liability is pro-
vided where tavern or bar owner sells
whiskey to a minor or to a drunk who
then drives a car under drunken condi-
tions and kills an innocent victim.
Under the Senate-passed bill, a defend-
ant was not provided with the limita-
tions of this bill such as the caps on
punitive damages. But now a defendant
could come within the limitations con-
tained in the conference report. Gun
dealers, who have been subject to neg-
ligent entrustment actions on the
State level for selling guns to known
incompetents or criminals, would now
benefit from the subtle change between
the Senate-passed bill and the con-
ference report which is now before the
Senate.

The negligent entrustment provision
was moved from one place in the Sen-
ate-passed bill to another place in the
conference report, and this subtle
change allows defendants in negligent
entrustment actions to avail them-
selves of the limitations in this con-
ference report. The Mothers Against
Drunk Driving are utterly opposed to
this report and are urging Senators to
vote against cloture.

Then there is the issue of the statute
of limitations of 2 years where a court
orders an injunction, like a company
goes into bankruptcy and you, there-
fore, are enjoined by law from filing a
product liability suit. Under the bill
that was passed by the Senate, that
time did not count—the statute of lim-
itations was suspended or tolled. It
said that that time did not count on
your statute of limitation running of 2
vears.

But, by sleight of hand, it is removed
from the bill and it is no longer there.
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The President, in his veto message that
he sent, points that out. I had read the
bill, and I had not discovered that. I
went back and read it again, and I saw
how craftily that had been omitted
from the conference. So, therefore, if
your company goes into bankruptcy,
there is an automatic stay against
being able to file a civil suit. There-
fore, that provision that gave you pro-
tection against the running of time is
removed.

I mentioned a definition of durable
goods, how the adding of a ‘‘comma’ in
the durable goods section now brings in
many, many household goods—baby
cribs, lawn mowers, razors, electric ra-
zors that are used—any type of thing
that has a projected life of 3 years is
now in it. Before in it, it had to be re-
lated to a business. No longer does it.
But it includes household goods that
are there.

There is another change about reme-
diation relating - to Superfund in re-
gards to the environment. I am not
sure that I understand it, but it was
changed for some reason. The conferees
did not make these changes unless they
are trying to give some sort of protec-
tion to some company.

Another change to me that was un-
usual was the conferees changed the
name of the bill. When the bill was in
the Senate and passed the Senate it
was called the Product Liability Fair-
ness Act of 1995. I made a speech about
it and said that was the biggest mis-
nomer and pointed out the unfair pro-
visions. For example, business can sue
for commercial loss, and they are not
subject to these provisions. The report
exempts business in their suits against
each other. But they contain provi-
sions that it would apply to individ-
uals, to injured parties. But if you are
an injured business, you can sue for
loss of profits, you can sue and are not
subject to the bill’s limitations.

For example, you have a statute of
limitations for 2 years here, while in
most States the statute of limitations,
under the Uniform Commercial Code, is
anywhere from 4 to 6 years, just for ex-
ample. Business suits are not subject
to it. Yet the biggest verdicts that
have been rendered relative to punitive
damages are business cases. Pennzoil
versus Texaco and so on. But anyway
the proponents changed the name to
the Commonsense Product Liability
Legal Reform Act of 1996.

I just do not believe that it is com-
mon sense or fairness either way. I
think it is a misnomer. Is it common
sense to include governmental entities,
the Department of Defense, the GSA,
and subject them to the provisions of
this, but not subject business by allow-
ing them to be able to sue for their
commercial losses? But does it make
common sense that in this time of defi-
cits where we are trying to reduce Gov-
ernment spending, to put the Federal
Government at a disadvantage as re-
gards this bill?
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The Department of Defense has heli-
copters, tanks, trucks, et cetera. Al-
most all products that the military
buys are built with the idea of having
a long life.

But does it make common sense, in
these days, to have the Government
subjected to the statute of repose of 15
years? Does it make sense, in these
days of where we are trying to take
care of local governments and not to
have unfunded mandates, to impose
this bill’s limitations upon govern-
mental entities?

Does it make sense, common sense,
to allow them to not subtract time
from bankruptey from a statute of lim-
itation? Does it make common sense
not to show in a trial in chief that the
engineer who designed a railroad bridge
was a known alcoholic, and the com-
pany knew it, and they still did not
take steps to review his works, and a
bridge on a railroad collapses? I mean,
let us go down the list relative to com-
monsense matters.

But this idea of fairness is a smoke-
screen for patent unfairness. When you
get movements, say, started, and the
questioning of all the trial lawyers,
therefore it gives you an opportunity
not to just maybe address one issue or
two issues, but it addresses all of these
issues that you have lost cases on. So
therefore you want to protect the in-
surance company and you start adding
and adding.

I think there is also the question of
fairness where the issue of a separate
trial on punitive damages is requested.
If a separate trial has been requested,
it is automatically granted. But the re-
port says you cannot show the conduct
of the defendant which exhibits a con-
scious, flagrant indifference to the
safety of others. That is the standard
in this report that allows for punitive
damages.

A claimant cannot show that type of
conduct in the trial in chief for com-
pensatory damages—that is the trial
for economic nor noneconomic dam-
ages. Remember noneconomic damages
include pain and suffering that may be
caused by conscious, flagrant indiffer-
ence to one's safety. Is that fair to a
person who has been badly disfigured,
scarred, or suffered a loss of limb by a
product whose manufacturer knew of
its defect but refused to take steps to
recall the product.

I would like to give this illustration
of commercial loss. There are two com-
mercial airplanes, one of them Delta,
one of them American. They collide
and we will just say here, for a hypo-
thetical viewpoint, the American is at
fault. The passengers that are killed in
any one of them are subject to the lim-
itations of this act. But Delta can sue
for the loss of profits which are not
limited and can have a different stat-
ute of repose or statute of limitations;
it can sue with no limit on punitive
damages for their commercial loss rel-
ative to this accident.
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But the passengers are limited under
the provisions of this report. Is it fair
that businesses have a double stand-
ard? If it is good for the goose, it ought
to be good for the gander. But why do
the proponents exclude civil actions for
commercial loss? That shows how one
sided this legislation is.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. HEFLIN. I ask unanimous con-
sent for 2 more minutes.

The PRESIDING OFFICER. The Sen-
ator is yielded 2 more minutes, if there
is no objection. Without objection, it is
so ordered.

Mr. HEFLIN. If that plane falls on
Yankee Stadium, and has killed or in-
jured people—they are bound by the
limitations of this act. But the owner
of Yankee Stadium can sue for the loss
of profits due to the destruction of his
grandstand. None of the provisions per-
tain to him.

So this is a grossly unfair bill, and it
does not make common sense. The con-
ference bill greatly expands the Senate
passed bill. It is extreme in its provi-
sions. It denies an injured party rights.
It is particularly harmful to women in
title II's provisions regarding biomate-
rial suppliers, giving a complete immu-
nity or bar to suit to such suppliers. I
wish I had time to go into all of that,
and I urge them to review title II care-
fully. I urge that my colleagues vote
against cloture on this bill.

The PRESIDING OFFICER (Mr.
ASHCROFT). The Senator from Washing-
ton.

Mr. GORTON. I yield such time as
the Senator from Connecticut desires.

Mr. LIEBERMAN. I thank my friend
and colleague from the State of Wash-
ington.

Mr. President, I rise as an enthusias-
tic supporter of the conference report
accompanying H.R. 956, called the
Commonsense Product Liability Legal
Reform Act of 1996. In this case, it is
not just a title. This bill is full of com-
mon sense. It is reform. This is a mod-
erate bill. It is a thoughtful bill. It re-
flects compromise. It reflects years of
effort to solve a real problem.

Sometimes when we get into the
back and forth of the arcane legal con-
cepts involved here, we may lose sight
of the fact, as Senator GORTON pointed
out in his excellent opening statement,
and Senator ROCKEFELLER, there is a
real problem out there. Our tort sys-
tem, our system for compensating
those who were injured as a result of
other’s negligence, has gone off the
track. People in this country know
there is too much litigation. People
know that they are not benefiting from
it. They are actually paying more for it
in higher consumer prices and lost op-
portunity for jobs and lost opportunity
to use new products that require some
risk. People in this country, busi-
nesses, are afraid to take that risk.
Why? Because they are worried about
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being bludgeoned by a lawsuit, regard-
less of whether they are negligent or
not.

I have to tell you when I was attor-
ney general of the State of Connecti-
cut, I was involved—and my friend and
occupant of the chair may have gone
through the same experience—I was at
a national meeting of the attorneys
general. I recall voting for a resolution
that spoke out against product liabil-
ity reform. I did not know much about
it. We were oriented in a different di-
rection. I started going around the
State of Connecticut. I made it a prac-
tice to visit businesses, particularly
small businesses in the State. People
out there are the heroes. They are out
there, day in, day out. They are not
making big money. They took a risk.
They are working hard. Maybe they
have 10, 20, 30, 40, 50 people, maybe a
few more, in their business.

I am interested always in knowing,
how did you get started? How did you
raise the money to get into it? How are
you doing? What can I do to help you?
Over and over again, right there at the
top, one, two, or three, ‘‘Do something
about all this litigation. We are con-
stantly being sued, and even though we
are not negligent we have to pay so
much money to lawyers.” Or, “We get
frightened because they come after us
not just to pay the cost of an injury,
medical, lost wages, et cetera, but the
intangibles of pain and suffering, or so-
called punitive damages which go well
beyond the specific injuries suffered.
Please help us with this.” That is how
I got into this battle.

It seemed to me this was a real prob-
lem. There is a real problem out there.
The bill that comes out of conference is
a real commonsense solution to that
problem. It puts some very moderate
limits and lines and parameters on the
existing system. It does not deny an in-
jured plaintiff the right to recover any
wages lost, any medical expenses; in-
deed, even the so-called noneconomic
intangibles of pain and suffering, loss
of consortium, et cetera. What it does,
basically, is to say in the category of
punitive damages, punishment, I guess
created at the outset for probably a
good reason, which was to add to this
civil justice system some sort of extra
punishment to a truly negligent pro-
ducer of a product, to get that person
not to do that anymore. It is almost a
kind of criminal penalty; in fact, it is
quasi-criminal.

What has happened with this presum-
ably well-intentioned concept of puni-
tive damages, it has become a club held
over the head of defendants, worried
that juries may come in with multi-
million-dollar verdicts. So they settle
regardless of whether they are neg-
ligent or not. So it is a limitation of
the greater of §250,000, no small
amount, or twice the compensatory
damage that is economic and non-
economic as we have talked about—
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that is the basic limit on punitive dam-
ages that this bill provides. Very mod-
erate.

Senator GORTON and Senator ROCKE-
FELLER have spent the 9 months since
the Senate passed this bill, saying
“No” to just about everyone who
sought to change the bill passed on the
Senate floor last May. They said “No”
to Democratic Senators; they said,
“No” to Republican Senators, and they
said “No” to the House conferees.

What they have produced is a bill
that is remarkably similar to what the
Senate passed last year with over-
whelming Republican and Democratic
support. Frankly, Mr. President, I do
not understand why anyone who voted
for this bill last May will not vote for
cloture and vote for this bill today
when it comes up.

Senators GORTON and ROCKEFELLER
deserve our thanks, but to speak in
much more tangible terms—they de-
serve our votes this afternoon to break
this filibuster. They have spent these
many months in the disagreeable posi-
tion of saying ““No’’ to so many, spe-
cifically so that Senators who voted for
the Senate bill last May—we under-
stood the margin was not greatly over
the 60 votes required to break a fili-
buster. Again, not 51 for a majority,
but 60 to break a filibuster. They kept
saying “No"” so that the 60-plus votes
last May would stay there when the
conference report came out.

I think they have achieved what
most people thought, frankly, was im-
possible in the conference report they
brought up, because the House yielded
to the Senate on almost every pro-
posal, every measure, every item in
controversy.

What now do our colleagues, Sen-
ators GORTON and ROCKEFELLER, face?
Last-minute concerns, distortions, new
arguments. I would not blame these
two warriors if they were dispirited. I
admire them for not being so. Unfortu-
nately, it is what we have come to ex-
pect in these debates. The hostile fire
keeps coming in from every different
direction. It is like having a shot fired;
it is defended against; another shot
fired on another perimeter; it goes on
and on. It is meant to blur over the
basic requirement for this bill, and the
basic moderation and common sense of
the bill before the Senate.

Mr. President, I have a particular in-
terest in title II of this bill, the so-
called biomaterials provision. It is al-
most identical to a bill that I was
proud to cosponsor and introduce with
our colleague from Arizona, Senator
McCaIn, in 1994. We reintroduced it in
1995. Happily, the Commerce Commit-
tee incorporated the bill into the con-
ference report on product liability
early last year.

Mr. President, among the attacks
that have come up here at the last
minute as we come close to finally
doing this after 18 years, now, that we
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have been working at this. I make ref-
erence to the Bible. I hope we are not
going to have to wander for the 40
years the children of Israel did before
they got into the promised land. I am
looking at my colleague and dear
friend, Senator GORTON, he deserves
better than that. Here we are, close to
this vote. We look like we have worked
out a very sensible bill and now new
crossfire comes in after this proposal
has been up for years. I want to answer
a few charges raised against the bio-
materials provision.

In the middle of last week as the
final conference report had been under
discussion for months, was being com-
pleted, we are suddenly confronted
with claims that the provision would
‘‘devastate the chances for recovery,”
of claimants in the so-called breast im-
plant cases; that those claimants then
presented proposed amendments to fix
the allegations that there were prob-
lems in the bill. Of course, we have also
seen some extraordinarily active lob-
bying on behalf of those suddenly ur-
gent amendments.

Since so much confusion and concern
seem to have been generated as a re-
sult, I want to respond. First, the prod-
uct liability bill and the biomaterials
provision is prospective. It does not go
into effect until it is enacted.

The bill only applies to civil actions
filed after it is adopted. It would have,
therefore, no effect on the thousands of
breast implant claims already filed,
pending—no effect. It would have no ef-
fect on claims filed in Dow Chemical’s
bankruptcy proceeding, past or future.
It would have no effect, as Senator
ROCKEFELLER pointed out earlier, on
the capacity of bankruptcy judges and
State judges in product liability cases,
including breast implant cases, to toll
the statute of limitations, to stop it
from going while the bankruptey pro-
ceeding is going on. Finally, to the ex-
tent that any claims are filed after this
bill becomes law, it would have no ef-
fect on the overwhelming majority of
those cases, for the following reasons:

First, Dow Corning was the origina-
tor and largest single manufacturer of
breast implants. The biomaterials title
explicitly preserves the liability of
manufacturers and sellers of implants
like Dow Corning.

In other words, if you are claiming to
be a supplier but you are actually a
manufacturer or seller, there is no pro-
tection under the bill.

Second, the provision has no rel-
evance to litigation in which claimants
are seeking to impose liability on Dow
Chemical and Corning Corp., the two
corporations that own Dow Corning,
since neither was a biomaterial sup-
plier under the title II definition of a
supplier. To my knowledge, no one has
argued that they were biomaterial sup-
pliers.

Third, while Dow Corning invented
silicone breast implants and was the
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single largest manufacturer of them,
they also sold silicone gel to other
companies that manufactured breast
implants. Those companies, generally,
are the large pharmaceutical and man-
ufacturing companies. Many claims
have been made against them, and the
biomaterials provision will have abso-
lutely no effect on those claims.

Now, what if a raw material supplier
knew the product might harm the per-
son in whom the medical device was
implanted? Will that person be let off?
No. Biomaterial suppliers who sell raw
materials or components they know
are going to hurt somebody will find no
protection under the biomaterials pro-
visions of the bill. If the raw material
supplier knows its material will cause
harm, and fails to disclose it, that sup-
plier cannot be said to be providing the
product described in the contract be-
tween the manufacturer and the sup-
plier because it departed so substan-
tially from the expectations of the par-
ties. That, too, in the legislation before
us, is an exception from the general
protection offered to suppliers. They
are not protected if, in fact, they are
manufacturers, if, in fact, they are sup-
pliers, and if they breach the specifica-
tions of the contract with the manufac-
turers or the description of the product
as certified by the FDA. A supplier who
provides a product that does not meet
contract requirements, or these speci-
fications, is not eligible for protection
under the provision.

We have tried to construct a liability
scheme where suppliers would have
some comfort that they would have the
opportunity to prove their innocence
early in the litigation. The responsibil-
ity of ensuring that a medical device is
safe for the purpose intended should
rest with the manufacturer responsible
for the design, testing and research of
that product, not with the supplier who
is supplying a component that, of its
own, will have no benefit and cannot be
used as an implant for the consumer
desiring it.

The suppliers have been sued because
they are viewed as ‘‘deep pockets.” The
cases against them have almost always
been dismissed without a finding of any
liability. Raw materials suppliers are
typically supplying generic products
with a lot of different uses. I will get
into what happened in the field that
has generated a need for this provision
in a moment.

So let me repeat, Mr. President, that
this provision will not preclude present
or future breast implant claims filed
against these companies. They remain
available to satisfy judgments.

Plaintiffs will likely argue that Dow
Corning, for instance, was so involved
in the creation of the product origi-
nally to be a manufacturer in all in-
stances, or they violated applicable
contractual requirements or specifica-
tions by supplying silicone gel that
“did not constitute the product de-
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scribed in the contract’’ because it de-
parted so substantially from the expec-
tations of the parties. Those arguments
are consistent with title II, and they
will be in order if this bill is enacted
into law.

Remember what I said earlier, that
the major difference here, even in an
extreme biomaterials case, is that the
arguments by the suppliers to get out
of a case because they are innocent will
be able to be made earlier in the litiga-
tion. Under our current system, these
innocent raw material component sup-
pliers who have supplied small
amounts of material and have not been
involved in design, testing, or manufac-
ture of medical devices, fear the cost of
being kept in these lawsuits for years
more than they fear the judgments, be-
cause they know they are innocent. We
have found very little evidence that
such raw materials suppliers are ulti-
mately ever found liable in these cases.

So why the provision in the first
place? This, again, is why I say this bill
is not just an exercise in legal theory;
it responds to a very real crisis out
there in the real world.

Title II, the biomaterials provision,
is a response to what I would call a
genuine public health crisis. It is there
to end a frightening, artificially caused
biomaterials shortage that doctors, pa-
tients, the American Cancer Society,
the American College of Cardiology,
Paralyzed Veterans of America, and
other major medical societies, sci-
entific organizations, and patient and
consumer groups have all pleaded with
Congress to solve.

What is the cause of this artificial
shortage of biomaterials, the stuff that
you need to make the devices I am
going to describe? It is not because we
are running out of those materials. It
is because the fear of litigation by the
suppliers, who make very little money
in supplying the raw materials and
component parts for these extraor-
dinary devices, far outweighs any bene-
fit they can incur by selling these de-
vices. It is just not worth it to them.
But it is worth it to the 8 million peo-
ple whose lives are either being sus-
tained or made normal by the miracu-
lous array of medical devices that
technology makes possible today.

What are we talking about? Pace-
makers, hip and knee joints, hydro-
cephalic shunts for children, balloon
angioplasty catheters, defibrillators,
vascular grafts, and even, in some
cases, sutures used in common surgery.
We all know people whose lives are ei-
ther being sustained or made better by
these unbelievable devices. Fifty years
ago, who would have guessed that life
could be sustained by these devices?
The fact is—and we have heard testi-
mony before committees of Congress—
that the people who make these devices
obviously need raw materials to make
them. They need resins, plastics, rub-
ber, and other component parts. And
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the suppliers either have cut back or
have given them a warning they are
about to do it by a date certain. The
most recent date is January 1, 1997,
next January, because they cannot af-
ford the millions of dollars that they
have to pay to defend lawsuits for sup-
plying a nickel’'s worth, a dime’s
worth, or a quarter's worth of plastic
resin or rubber.

The problem is not a genuine short-
age. It is an unnatural shortage caused
by a system of litigation that has gone
wild. The economics of the decision
that these raw materials suppliers
make are unfortunately understand-
able because of the small amount of
money that they make on these de-
vices. The fact is that since 1994 12 raw
material suppliers, including three
major chemical companies, have de-
cided to simply stop selling to medical
device manufacturers. The medical de-
vice manufacturers are scrambling to
find substitute products but sometimes
they are simply not available.

If you doubt whether this is a crisis
just check the congressional testi-
mony. Listen to the father of the
young man—boy—who passed out be-
cause he had water on the brain. They
put in a hydrocephalus shunt that
takes the water out of the brain. The
child was living a normal life. He actu-
ally came and testified before one com-
mittee hearing which I had. He is a
wonderful looking young man, and
very active. Periodically they have to
replace that shunt. And, if there is not
the raw materials to do that, this
young boy faces a tragedy, and his fam-
ily with him.

It is worth noting that the adminis-
tration in the statement of policy
issued by the President over the week-
end opposing the product liability bill
singled out the biomaterials provision
for praise and acknowledged the impor-
tance of ensuring that ‘‘biomaterials
suppliers will continue to provide suffi-
cient quantities of their products to
medical device manufacturers.”

Contrary to what some of our col-
leagues I am afraid may have heard in
the last week or so from those opposed
to this bill, this provision is not a trick
nor a ruse to protect bad suppliers
from legitimate claims. This is an ef-
fort to respond to a genuine public
health crisis, one that is well docu-
mented, and, as I say, acknowledged by
the administration in its praise, in its
statement of policy.

The biomaterials provision does
nothing to reduce the liability of man-
ufacturers, or other responsible parties
but consistent with the fundamental
and fair premise of this legislation—
this conference report—it places re-
sponsibility where it ought to be—on
those who do wrong, and protects from
unnecessary harassment and enormous
cost those who have done no wrong.

Mr. President, this bill actually in
that sense so fundamentally relates to
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the broader questions of values in our
society and the fear that people often
have that our legal system has gone
astray, that those who do wrong are
not punished and too often those who
have done no wrong suffer. We most
often hear that cry about the criminal
justice system. But it has unfortu-
nately become true in our civil justice
system as well. The guilty parties do
not pay enough. The innocent parties
pay too much. And all of us end up pay-
ing, and the price we pay for consumer
goods and lost jobs are paying for this
irrational a system.

Mr. President, that is what this bill
is all about. There are those who op-
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pose the bill who describe it in “‘either/
or” terms. Either you are probusiness
or proconsumer. You are either
proinnovation or prosafety. That rhet-
oric misses the point—preventing us
from dealing with the central issue.
The fact is that this bill is probusiness
and proconsumer. It is proinnovation
and prosafety. It is aimed at putting li-
ability back where it should be—on the
parties who are actually responsible for
any harm and so are best able to pre-
vent injury.

It is aimed at protecting the defend-
ants from being frightened by lawyers
and lawsuits into paying legal fees and

SUPPLIER WITHDRAWAL AS OF DECEMBER 1995
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settlement costs when they are in fact
not responsible for any harm.

All of that contributes to the cyni-
cism and mistrust of our legal system
which is so fundamentally corrosive to
the way we live in our country, and so
costly to our society.

Mr. President, I ask unanimous con-
sent that a list of raw material suppli-
ers and their action withdrawing var-
ious products from the market be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Supplier Raw material Withdrawal date Device atfected
Nliied Signal Chemicals .....o..ooooemessanes ... ACCUFLOR CFx fi carbon May 1395 P ker batteries.
Altec Surgical stainless steel Summer 1994 .....ocimmsimminssississines
January 20, 1994 P:
pek polymer mber 19 P ion of spinal implants.
Medical grade resins and film products April 1992 Cardiac ic devices and long-term implants.
Pellethane®, polyurethane and soplast il 1995 P leads. A
Silastic® silicone December 1993 .......oceceememesererressssssmsssnens No sales for medical impiants or use in obstetrical, gynecological,

contraceptive applications, or load-bearing or drug-loaded im-
plants.

coats the surface of ar-

du Pont Al polymers TEFLON® (tetrafivorcethylene), DACRON® polyester,

DELRIN® acetyl.
Furakawa (Japanese Vendor) ... .. Nickeltitanium memory metal December 199 Scoliosis correction implant system.
Industrial Techtroni Tantalum X-ray market beads January 1995 e snnranmians
Montell Polyolefi LHMW polyethel 1935 Biomet Co

tificial joints.

Owych Alathon® polyethelene resin
Rehau Silicone adhest March 1995
Shell PET Febnuaty 1994 oo,
Victrex PEEK her ether ketone) & PEK her ketone) 34

Mr. LIEBERMAN. Mr. President, I
did not always support a national ap-
proach to product liability reform and
I can well understand the hesitancy,
particularly of newer Members, to sup-
port Federal involvement in what tra-
ditionally has been the province of
State law. In fact, as attorney general
of Connecticut and a member of the
National Association of Attorneys Gen-
eral, I voted for resolutions opposing
earlier Federal product liability legis-
lation that would have swept away vir-
tually all State product liability laws
and repealed the doctrine of strict li-
ability for product defects.

But as I traveled around the State of
Connecticut, this problem—product li-
ability litigation—kept coming up in
my discussions with small business
men and women, with small and large
manufacturing companies, and with
plant managers. They told me of prob-
lems they had experienced with the
product liability system, of the expense
of defending yourself even when you
win, of the cost of settlements to avoid
paying litigation costs, and of the time
and energy that product liability suits
diverted away from the business of de-
signing new products and bringing
them to market.

At a time when we need to be re-
building our country’s manufacturing
base, to be promoting innovation in
our manufacturing sector, to be design-
ing, building, and bringing to market
the next generation of high-quality,
high-value added products the world

will need, our liability system chills
innovation.

The debate should really center
around consumers, because it is con-
sumers who suffer because of this sys-
tem, not simply businesses. Consumers
are the ones who have to pay higher
prices in order to cover product-liabil-
ity-related costs. If a ladder costs 20
percent more because of liability-relat-
ed costs, consumers—not businesses—
end up paying that 20 percent pre-
mium.

The best interests of consumers as a
whole are not always identical to the
interests of people who are seeking
compensation. The people who suffer or
die because a new drug or medical de-
vice was never developed, or was de-
layed in its development, are hurt as
surely as those who suffer because a de-
vice malfunctioned or a drug was im-
properly designed. These silent victims
of our product liability system'’s
chilling effect on innovation are con-
sumers whose interests also deserve
protection.

Of course, even for its intended bene-
ficiaries, people who are injured by de-
fective products, the legal system hard-
ly can be said to work well. GAO, in its
5-State survey, found that product li-
ability cases took an average of 2%
years just to reach trial. If the case
was appealed, it took, on average, an-
other year to resolve. This is a very
long time for an injured person to wait
for compensation.

In some instances, too, our product
liability laws have erected barriers to

suit that just do not make sense. For
example, in some States, the statute of
limitations—the time within which a
lawsuit can be brought—begins to run
even though the injured person did not
know they were injured and could not
have known that the product was the
cause. In those States, the time in
which to bring a suit can expire before
the claimant knows or could ever know
there is a suit to bring.

Mr. President, no one will argue that
this bill will cure all the ills in our
product liability system. That would
require a gargantuan overhaul and we
are not likely to reach agreement in
the near future as to what that would
look like.

I make no secret of the fact that I
would have preferred a broader bill.
Product liability cases are only a part
of the problems in our civil justice sys-
tem. I have very real concerns that
when we fix some of the problems
there, some lawyers will just target
nonmanufacturing clients, like finan-
cial service providers, municipalities,
nonprofit organizations. I would have
preferred a bill that covered much
more, but clearly that was not to be.

By working incrementally to elimi-
nate the worst aspects of our current
system with respect to product liabil-
ity, perhaps we can begin to create a
record that will allow us to restore
some balance to our tort system over-
all. The enactment of the Federal Gen-
eral Aviation Revitalization Act of 1994
has demonstrated that reform does not
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mean that injured people will go un-
compensated and bad actors
unpunished, but that reform means
more jobs and safer aircraft. I hope we
will have the same chance to build the
same foundation for more reform with
this modest, balanced product liability
bill.

For people injured by defective prod-
ucts, this bill makes a set of very im-
portant and beneficial changes. First,
it enacts uniform, nationwide statute
of limitations of 2 years from the date
the claimant knew or should have dis-
covered both the fact he or she was in-
jured and the cause of the injury. In-
jured people will no longer lose the
right to sue before they know both that
they were hurt and that a specific
product caused their injury.

Second, this bill will force defendants
to enter alternative dispute resolution
processes which can resolve a case in
months rather than years. If the de-
fendant unreasonably refuses to enter
into ADR, it can be liable for all of
claimant’s costs and attorney’s fees.
On the other hand, if a plaintiff unrea-
sonably refuses to enter ADR, they will
suffer no penalty.

For workers who face possible injury
in the workplace, this bill will reform
the product liability system to give
employers a stronger incentive to pro-
vide a safe workplace. Under current
law, an employer is often permitted to
recoup the entire amount of workers
compensation benefits paid to an em-
ployee who was injured by a defective
machine, even if the employer contrib-
uted significantly to the injury by, for
example, running the machine at ex-
cessive speeds or removing safety
equipment. This essentially means that
an employer can end up paying nothing
despite the fact that their misconduct
was a significant cause of the injury.

This bill would change this. When an
employer is found, by clear and con-
vincing evidence, to be partly respon-
sible for an injury, the employer loses
recoupment in proportion to its con-
tribution to the injury. This does not
change the amount of money going to
the injured person, but it makes the
employer responsible for its conduct.

Manufacturers of durable goods—
goods with life expectancy over 3 years
that are used in the workplace—will
also be assured that they cannot be
sued more than 20 years after they de-
liver a product. This will bring an end
to suits such as the one in which Otis
Elevator was sued over a 75-year-old el-
evator that had been modified and
maintained by a number of different
owners and repair persons through the
decades. By the way, this same provi-
sion will not apply to household goods
such as refrigerators, and is only in-
tended to cover those workplace inju-
ries that are already covered by work-
ers compensation.

Manufacturers will also have some
protection against deep pocket liabil-
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ity. While the bill still permits States
to hold all defendants jointly liable for
economic damages such as lost wages,
foregone future earnings, past and fu-
ture medical bills, and cost of replace-
ment services, noneconomic damages
such as pain and suffering will be ap-
portioned among codefendants on the
basis of each defendant’s contribution
to the harm.

For wholesalers and retailers, they
will, in the majority of cases, be re-
lieved of the threat that they can be
held liable for the actions of others.
Under current law, for example, the
owner of the corner hardware store
could be sued for injuries resulting
from a power saw just as if she was the
manufacturer of a power saw, even if
she had no input in the design or as-
sembly of the power saw and had done
nothing other than to inspect a sample
to make sure there were no obvious
flaws and to put the items on the shelf.

For our American economy and in-
dustrial base, passage of this product
liability reform legislation will move
us back to promoting innovation and
the development and commercializa-
tion of new products. Passing this bill
will create and save jobs here, not
overseas.

Mr. President, let me reiterate that I
believe this bill can be a win-win situa-
tion. It provides real balance. It bal-
ances the scales of justice to ensure
that the victims of defective products
will continue to be compensated while
consumers receive the bhest products
available. It is incremental reform.
Frankly, it is a lot less than I had
hoped for and that I voted for. But I
think it is incremental because it is
hoped that is the way to begin the road
to genuine legal reform in our country.

In this debate today, we hear a lot of
charges, countercharges, and attacks
coming from every which direction as
we come close to the vote. One thing
should not be lost. This bill does not
absolve a company that has not made a
safe product. If a company has made a
defective product, it will and must be
held fully accountable, period. But
when a company does follow the rules
and makes a safe product, it should not
have to settle frivolous claims simply
to avoid the expense of litigation and
protect against the risk that a huge
and irrational judgment will be award-
ed against it.

Mr. President, once again I thank my
colleagues, Senators GORTON and
ROCKEFELLER, who have really been ex-
traordinarily able and honorable in
this task.

I honestly believe that what is on the
line here today in this vote is not just
the fate of this product liability bill,
but it is a broader question of whether
this Congress is able to function on a
bipartisan basis and get something
done to respond to a real problem as we
have described out in society.

The critics who say—I hear this all
the time when I go home—"‘Why are
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yvou folks all so political? Why don’'t
you get together and get something
done, and respond to some real prob-
lems? Why don’t you compromise?” A
compromise is not just to reward the
people who send us here to serve them.
Compromise is getting something done.

Senators GORTON and ROCKEFELLER—
Republican and Democrat working
hard for years now but particularly the
last year and 3 months—bipartisan,
and willing to accept compromise, get
the bill past the hurdle of breaking a
filibuster here in the Senate with over
60 votes, get it passed, take it to the
conference committee, again com-
promise, get something done to start
us down the road to a response, to a
real problem, and now we are faced
with these last-minute attacks and a
threat of a veto by the President.

I think what is on the line here is
whether, with all the procedural intri-
cacies at work, we can produce. I hope
that the answer is yes. I hope that we
will vote this afternoon to break the
filibuster, that we will then tomorrow
pass this bill and that President Clin-
ton will then reconsider his decision to
veto it.

This is a moment of opportunity. It
is a moment of test for this institution,
and it may not come again in this way
for quite a long time.

I thank the Chair.

I yield the floor.

Several Senators addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. HOLLINGS. Mr. President, I am
sure the distinguished Senator from
Connecticut would also include me in
his thanks but, of course, not being in
the conference and not making any
contribution I am not due any thanks
at all. We just could not participate.

I was rather interested to hear for
the first time that the House gave in
on all of these things because we never
conferred on any House giving into
anything.

Just highlighting, of course, the na-
ture of this endeavor, the fact is this
Senator spoke and shepherded over a 3-
vear period a communications bill that
passed this Senate on a bipartisan vote
of 91 Senators. So I know how to work
in a bipartisan fashion. But this thing
is a hijacking, if I have ever partici-
pated in one.

I yield 10 minutes to the distin-
guished Senator from Louisiana.

Mr. BREAUX. Mr. President, I thank
the Chair. I thank very much the sen-
ior ranking member of the committee
for yielding, and for the work he has
put in over the years on this issue.

Mr. President, I rise in opposition to
the legislation for a number of reasons
but principally because it is bad policy.
It is bad public policy. And, second, it
is not necessary. It is not needed.
There are some who have argued that
there is a rash of product liability suits

the
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and everybody who makes a product in
America is just about on the verge of
not making products anymore because
they fear they may get sued if they
make bad products that injure people,
whether they do it with gross neg-
ligence, or it is just the egregious na-
ture of what they are doing; but they
may get sued and put people out of
business.

The facts are just the opposite, and
that is one of the issues I wish to focus
on, plus the punitive damages question.

First of all, is there so much litiga-
tion out there that companies are not
producing products? No. The legisla-
tion is trying to fix a problem that
does not exist. Product liability cases
account for only 4 percent of all of the
injury cases that are filed in this coun-
try—4 percent. Only 4 percent of the
cases dealt with defective products.
There is not an explosion of product li-
ability cases.

Then if you look at the statistics,
out of 762,000 civil cases resolved in the
Nation’s 75 most populous counties in
the whole country in 1991 and 1992, only
360 cases out of 762,000 cases dealt with
defective products. Is there an explo-
sion of litigation from products? I
think the facts are just the opposite.

Something else. In all of those 360
product cases, do you know how many
had punitive damages awarded? Three.
Three. And yet the principal focus of
this legislation that is before the Sen-
ate is that we have to pass this legisla-
tion because the country is in chaos be-
cause of product liability suits, when
the truth is that only 4 percent of all of
the civil cases filed are product liabil-
ity cases.

The second point I wish to focus on is
this part of the bill that says Washing-
ton knows best. Our Republican col-
leagues want to block grant just about
everything in Washington to the States
and let them decide—Medicaid, wel-
fare, you name it. “Give it to the
States; Washington does not know
what it is talking about™ is the state-
ment that I hear from my colleagues
on this side of the aisle except when it
comes to this legislation, it is just the
opposite., Their position on this legisla-
tion is that the States do not know
anything, that the States are messing
it up so bad that we are going to have
Washington decide what is the appro-
priate remedy for people in the various
States who are injured by defective
products back in their States. Welfare,
we are going to do it in the States;
Medicaid, we are going to do it in the
States, but when it comes to product
liability we are going to do it here in
Washington.

This legislation says that no matter
how egregious the actions of a person
or a company that makes a product,
the cap on damages, punitive damages
is $250,000. My friend from Connecticut
said that is really a lot. Let me give
you an example of the problem. The
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$250,000 figure is out of the air. It is
something that they just picked up. It
has no basis in fact. This legislation
says that if a person is going to be en-
titled to punitive damages against a
company for the most egregious type of
behavior that we have ever heard of,
the cap is going to be $250,000 or two
times the economic damages.

The courts have said that unlike
damages which are awarded to com-
pensate an individual for his injuries,
punitive damages are unique because
they are based on an entirely different
public policy consideration, that of
punishing the wrongdoer to change
that wrongdoer’s behavior, and, second,
to set an example to others that you
should not do that type of behavior.
Punitive damages are generally award-
ed for egregious, morally repugnant
conduct, conduct that is so offensive to
the average American that we say that
person who has done this should not do
it again. We have to make an example
of this type of morally repugnant be-
havior so that others who may think
about doing it will not do it again.

That is what punitive damages is all
about. And that is on what this bill ar-
bitrarily sets a cap of $250,000. Let me
tell you what is wrong with that, why
it is not based on anything.

Say you have a person, I call him Joe
Six-Pack in this case, and Joe Six-
Pack is just as mean and ornery a fel-
low as you ever want to meet. And one
day Joe Six-Pack is walking down the
street in his hometown and a guy is
coming in the opposite direction, and
when he gets next to Joe, Joe just
hauls off and knocks the ever-living ev-
erything out of the guy because he did
not like the way he looked. He smashes
his fist into the guy’s face, and he
breaks his cranial bones, permanently
disfigures him and sends him to the
hospital. They have to do surgery to
reconstruct this individual's face.

The individual, after he finally recov-
ers, says, ‘I am going to sue Joe. I
want him to pay for my suffering, my
hospital bills.” And the court says he
is right; that was repugnant, morally
offensive behavior. We are also going
to assess punitive damages because we
do not want this to happen again. So
how much is the right amount? OK,
they take a look at what Joe Six-Pack
is worth. Say Joe Six-Pack is worth
$10,000. That is the savings, the money
he has. If the court says we are going
to fine him maybe half a percent of his
assets, that is a $50 fine.

Does anybody think a $50 fine is
going to change Joe Six-Pack’s behav-
ior? Is that enough to tell Joe that he
should not do that again? Probably
not. The court could say, “Well, let's
fine Joe 1 percent of his assets.’’ Is that
enough to change Joe's behavior and
set an example for others they should
not do it? That is a $100 fine. I doubt
whether that really will affect Joe's be-
havior. He may do it again just because
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he is an ornery fellow or he does not
care.

The court may say, ‘‘Well, maybe pu-
nitive damages are 5 percent. Let's fine
him $500.” Is that enough to change
Joe’s behavior? Probably getting close.
Probably he will think a second time
before he walks up to the next person
and smashes him in the face if he
knows the court said, ‘*Joe, that’'s mor-
ally repugnant behavior. You are fined
$500.” Joe is going to say, ‘I don't
think I am going to do that again.”

So let us take another example. How
about a Corp. Let us call it XYZ Corp.
It is a small Corp., with only $50 mil-
lion of assets. And I say small because
of the Fortune 500, the number 500
company on the Fortune 500 list has as-
sets of $4 billion. So XYZ Corp. with $50
million of assets is pretty small.

Let us assume XYZ Corp. starts mak-
ing a product. Let us say they make
pajamas for children, and when they
make those pajamas for children their
engineers say, ‘‘Mr. CEO, we just found
out that these pajamas that you make
for children are flammable; these paja-
mas catch on fire very easily, and we
are making them for children. We
could fix that by adding this retardant
chemical to it so it will not catch on
fire." The president and the board says,
“Forget it; we have this whole ware-
house full of them. We are going to sell
them. We don’t care; we'll take our
chances.”

XYZ Corp. starts selling their paja-
mas all over the United States, and, lo
and behold, the inevitable happens; a
child catches on fire walking in front
of the fireplace, is horribly burned and
disfigured for life. The engineers come
back to the chairman and the board
and say, “‘Look, we told you that was
going to happen. This is our study. We
saw it. It's flammable. Let's change
it-”

The president and the board say, “No
way. We still have half a warehouse
full of pajamas. We are going to sell
the rest of them. We don’t care. We
don’t think it's going to happen again.
We don’'t care what your studies say.
Forget them. File them away."

Sure enough, a second child who is
wearing the same pajamas catches on
fire in front of a fireplace, is horribly
disfigured and burned, with economic
damages, pain and suffering, disfigured
for the rest of that person’s life, and
they file suit against XYZ Corp. The
court says, “Your behavior is morally
repugnant to this country. Your behav-
ior is indefensible. Your behavior needs
to be punished. How much should we
punish XYZ Corp.?"’

Well, if we said half a percent was
not enough to affect Joe Six-Pack be-
cause it would only be $50 of his assets,
a half a percent of XYZ Corp. would be
$250,000. That is the cap in this bill.
That is the cap in this bill. And if we
said that that was not enough to affect
Joe Six-Pack's behavior, a $50 fine,
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why should the same percentage be
enough to change XYZ Corp.’s position
in manufacturing defective products
that they know are defective?

We said that a 1-percent fine of $100
was not enough to affect old Joe. Joe
was still going to do whatever Joe was
wanting to do, smashing people in the
face. It was not enough to change his
behavior. How about a l-percent fine
for the XYZ Corp.? That is $500,000. We
said it would not have an effect, but it
is also twice the cap in this bill. We
cannot even do that under this legisla-
tion.

So we say 5 percent was probably get-
ting pretty close to affect Joe's behav-
ior. That is what, $500. That probably
changes his mind about his social be-
havior and society. How about XYZ
Corp.? A 5-percent fine is $2.5 million.
But forget it when this legislation is
passed, because somebody in Washing-
ton has decided that $250,000 is the
magical number.

Let me show you something. The No.
500 corporation on the Fortune 500 list
in this country has assets of $4 billion.
If this cap is in place and they make a
defective product and they are fined
the maximum of $250,000, do you know
what percentage of their assets that
turns out to be? That is .00625 percent.
Does anybody think that a maximum
fine that is .00625 percent of that cor-
poration’s assets is going to have any
effect on their social behavior? I bet
they do not even consider it. It is a dot
on their asset sheet.

So, if we get back to the point that
punitive damages is to tell a reckless
defendant, who has had a jury say that
this is morally repugnant behavior, if
we tell them that from here on out,
Congress in Washington, in our wis-
dom, has decided that the maximum
fine is $250,000 and it has no relation-
ship to the ability of a defendant to
pay, we are making a serious public
policy mistake. We should, I think, be
ashamed of this legislation with this
type of cap. I am. The States, I think,
are doing a good job. It is not a prob-
lem. In addition to not being a prob-
lem, this arbitrary proposal makes no
sense.

You wonder why a lot of the very big
businesses think it is a great idea? It is
because a cap of that small amount is
such a small percentage of their assets,
they can continue to make those paja-
mas. They can continue to say, “We
are not going to listen to our engineers
who have told us it is flammable. We
are not going to listen to our engineers
who told us that children can catch on
fire wearing this product and the only
thing we have to do to fix it is to add
a fire retardant ingredient. Do you
know what? We are not going to do it
because we still have that warehouse
full of pajamas and we are going to
keep selling them.”

How many young kids would be in
danger? That is just one example.
There are literally hundreds of them.
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Mr. President, I will conclude simply
by saying this legislation is not nec-
essary, it is not needed, there is not a
problem. In addition to that, it is a bad
public policy statement.

I yield the remainder of my time.

Mr. MCCONNELL. Mr. President, this
is a historic day. For more than a dec-
ade we have tried to pass product li-
ability reform. In every Congress, until
this Congress, the opponents of reform
have mounted successful filibusters.
But this year we broke through the fil-
ibuster, and the Senate passed a mod-
est bill. Now, the conference report is
before us, and we must again break a
filibuster.

The American people are frustrated
with the legal system. Cases take too
long to resolve and too many injured
don't get fairly compensated, while a
few win the lawsuit lottery.

Litigation drains billions from our
economy, adding a tort tax to goods
and services. For example, the average
price of an 8-foot ladder is $119.33, but
the actual cost is less than $95.00, with
the litigation tax responsible for a 25-
percent increase in the cost. Lawsuits
drive the price of a heart pacemaker up
20 percent, from $15,000 to $18,000.

If we don't fix the problems of our
legal system, consumers will have
fewer choices and American companies
will have a smaller share of the global
market.

This bill is a significant, although
imperfect, step in the right direction.
But before I mention what the bill
does, let me explain what the bill
doesn’t do. The opponents have scared
many into believing that this bill cuts
off the right to sue for injuries. But it
doesn’'t. Those who are injured by de-
fective products will be able to sue and
recover all of their losses—their lost
wages, all medical bills, any costs for
home assistance, and even so-called
pain and suffering damages.

This bill does not close the court-
house door to any injured party. So,
there will be no horror stories as pre-
dicted by the opponents, of those in-
jured by cars, household appliances, or
workplace machinery shut out of the
legal system. It's simply not true.

The bill does contain a modest limi-
tation on punitive damages, which are
supposed to punish the responsible
party, not be a windfall for the injured
party. Punitive damages are limited to
the greater of $250,000 or two times
compensatory damages. But this bill
contains no limitation on economic
damages or pain and suffering dam-
ages.

The bill also provides some limited
protection to those who have nothing
to do with the defect in the product,
but who sometimes get stuck with the
tab in a lawsuit. An injured will be able
to recover from those who are respon-
sible for the defects in the products—
the manufacturers, and not the sellers
who simply put the merchandise on a
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shelf or in a showroom. And, if the in-
jured party can't find the manufac-
turer, or if the manufacturer can’'t be
sued. or if a damage award can't be col-
lected from a manufacturer, then a
product seller will be responsible. So,
injured parties will always be fully
compensated for their injuries. The op-
ponents of this bill are only scaring
and deceiving consumers when they
claim this bill will cut off the ability of
injured persons to recover.

And, this bill makes a necessary
change in the assessment of pain and
suffering damages against multiple de-
fendants. Each defendant will only be
responsible for its proportionate share
of noneconomic losses. This will, hope-
fully, discourage suing someone who is
only remotely connected to the defec-
tive product on the basis of that de-
fendant's deep pockets.

Mr. President, the time for this bill
is long overdue. The problems of our
legal system—long delays, inefficiency
and unpredictability in getting com-
pensation to those injured—are only
getting worse. And that means more
burdens on productivity and invention
in our economy.

I regret that the President has an-
nounced his intention to veto this bill,
based upon false assumptions about the
bill. As I've already said, the bill won't
prevent injured from recovering; it
won’t limit the recovery of damages
that compensate victims for their inju-
ries. The President’'s assertions to the
contrary just simply aren't true.

Survey after survey and poll after
polls show that the American people
are frustrated by our legal system and
particularly dissatisfied with the legal
profession. Those lawyers who misstate
the facts about this bill in an effort to
scare the public do their profession a
disservice. Not only does this bill pro-
tect the injured party’'s right to com-
pensation, but it would also restore
some public confidence in lawyers and
the legal system. It is unfortunate
there's a failure to understand this fact
at the other end of Pennsylvania Ave-
nue.

I urge my colleagues to vote for this
conference report. Let the American
people know that this Congress wants
to improve the legal system and pro-
tect the injured consumers.

The PRESIDING OFFICER. Who
yields time?

Mr. HOLLINGS. Mr. President, I
yield 10 minutes to the distinguished
Senator from Michigan.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I oppose
this conference report for a number of
reasons. One of the principal ones is
the fact that it does not provide uni-
formity when it comes to product li-
ability.

The statement of the managers says
that one of its purposes—this is on
page 3—“* * * is to establish certain
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uniform legal principles of product li-
ability.” Its sponsors on the floor have
said the same thing, that it is aimed at
providing uniformity when it comes to
rules governing product liability. But,
unfortunately, this bill fails to live up
to its own statement of purposes. In-
deed, it violates its own statement of
purposes because there is no uniform-
ity that is provided in this bill. There
is no fair balance among the interests
of product users, manufacturers, and
product sellers.

This bill has what perhaps could be
called a one-way preemption approach.
Under this approach, States are al-
lowed to adopt laws that differ from
the so-called uniform standards, pro-
viding that States are more restrictive
on the rights of injured parties. But, if
States seek to be less restrictive on the
rights of injured parties, they are then
prevented from doing so. This is not
uniformity. This is not a bill which
says that we are going to have a 15-
year statute of repose, that is it, that
is what injured plaintiffs have, that is
what defendants can count on. That
would be a uniform standard. This bill
does something very, very different
from that.

This bill says that if a State wants to
be more restrictive than the provisions
of this bill, more restrictive in terms of
the ability of plaintiffs who are injured
persons to recover, that they are al-
lowed to do so. It is only if a State de-
cides they want to be less restrictive
on the rights of injured parties that
they are prevented from doing so, that
they are preempted from doing so.
That is not uniformity. That is a one-
way street. That is preemption of the
rights of injured parties.

I want to go through some of the lan-
guage in these titles to make this point
clearer, to make the point that we are
not going to have one law that governs
all the States. We are not going to
eliminate the patchwork of product li-
ability laws. We are still going to have
a patchwork. We are still going to have
States that are more restrictive than
the particular ceiling which is set forth
in this statute. There is not going to be
a uniform rule which is fair. There is
going to be a so-called rule, which is
applied if this passes, but not really.
States are allowed to be more restric-
tive if they choose to do so.

Let us take a look at section 106 of
this conference report. Section 106 pro-
vides that:

Subject to paragraphs (2) and (3), no prod-
uct liability action that is subject to this
Act concerning a product, that is a durable
good, alleged to have caused harm (other
than toxic harm) may be filed after the 15-
year period beginning at the time of delivery
of the product to the first purchaser. . . .

That sounds pretty uniform. It says,
‘‘Subject to paragraphs (2) and (3), no
product liability action * * * may be
filed after a 15-year period.” That is
the statute of repose. As a matter of
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fact, the heading of that section, 106,
says “‘Uniform Time Limitations on Li-
ability.”” The word “‘uniform’ is right
in the heading.

Then you read paragraphs (2) and (3).
Paragraph (2) says,

Notwithstanding paragraph (1), if pursuant
to an applicable State law, an action de-
scribed in such paragraph is required to be
filed during a period that is shorter than the
15-year period specified in such paragraph,
the State law shall apply. . . .

How do the sponsors use the word
“uniform™” in the title, when in fact
they permit diversity, providing it is
downward, providing it is more restric-
tive on the rights of injured parties?
That is allowed. The title ‘“‘uniform” is
used, although a patchwork of laws is
permitted, providing they are more re-
strictive than the 15-year limit which
is provided for in section 106. How is
that for a misleading label? Uniform?
There is nothing uniform about it.

My dear friend from West Virginia
said this morning that when products
cross State lines, it makes no sense for
product liability rules to be different
from State to State. Well, if it makes
no sense for product liability rules to
be different from State to State, how
does it then make sense to allow States
to be more restrictive than the 15-year
statute of repose?

They cannot be less restrictive. They
cannot give more rights to injured par-
ties, only less. But to use the words of
my dear friend from West Virginia, if it
makes absolutely no sense for liability
rules to be different from State to
State, why then are States allowed to
move in one direction, to be more re-
strictive under section 106 and section
108 and a whole host of other sections,
but they cannot be less restrictive to
persons who are injured?

That is not uniformity. That is uni-
form unfairness. That is a consistent
unfairness. That is a one-way street.
That is a one-way preemption.

Let us take a look at some other pro-
visions of the law. Section 108 of the
conference report contains a provision
entitled, again, “Uniform Standards
for Award of Punitive Damages.”

Uniform standards. It is not a uni-
form standard in section 108. When you
read it, it says, and this relates to pu-
nitive damages:

Punitive damages may, to the extent per-
mitted by applicable State law—

And then it goes on to say what those
punitive damages can be. But State law
governs if it is more restrictive. What
happens if State law is less restrictive?
What happens if State law is more gen-
erous to injured parties? What happens
if State law is tougher on defendants in
terms of punitive damages? That is not
allowed. That is preempted. But if a
State law is more restrictive, that is,
again, allowed.

That is not uniformity, and if it
makes sense for product liability rules
to be uniform from State to State or,

March 20, 1996

to use the words of the Senator from
West Virginia, if it makes no sense for
product liability rules to be different
from State to State, then it surely
makes no sense to allow States to vary
from the rule downward to be more re-
strictive on the rights of injured par-
ties. All they are prevented from doing
is to be less restrictive in terms of the
rights of plaintiffs and injured parties.

Another section, section 110. Section
110 of the bill contains a provision that
limits joint and several liability in
product liability suits. The statement
of managers explains that this provi-
sion is intended to preempt State laws
that are more favorable to plaintiffs,
but not to preempt State laws that are
more favorable to defendants. Here is
what the statement of managers says.
It says that the House-passed version
specified that the section, and here we
are talking about the section on joint
and several liability, the section—

. .. does not preempt or supersede any
State or Federal law to the extent that such
law would further limit the application of
the theory of joint liability to any kind of
damages.

So this section on joint and several
liability, according to the House ver-
sion, is not intended to limit or pre-
empt or supersede any State or Federal
law if that law further limits—further
limits—the application of joint and
several. That is OK. That is OK in the
House version, and then we are told by
the statement of managers——

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. LEVIN. If I could have 30 more
seconds.

We are told by the statement of man-
agers that the language that I just
quoted reflects the conference agree-
ment’s intent. It is not just the House
provision, it is the conference agree-
ment’s intent.

So, Mr. President, what we have here
is not uniformity. We have a one-way
preemption in this bill that allows the
State in section after section after sec-
tion to be more restrictive of the rights
of injured parties. All that they are
preempted and prevented from doing at
the State level is being less restrictive
on the rights of injured parties.

That is not fair. That is not uniform.
It is one of the reasons I will vote
against this conference report, because
even though you can make out an ar-
gument for uniformity, I think there is
a good intellectual argument that can
be made for uniformity, if it is true
uniformity, if it applies both ways, to
both plaintiffs and defendants, if it is
not just a one-way street that allows
States to be more restrictive but not
less restrictive. That is intellectually
defensible.

Whether you agree with it or not, at
least it is consistent, at least there is
a coherent logic to it. But to provide,
as this bill does, that State laws which
are more restrictive are preempted but
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not the ones less restrictive, it is un-
fair, unbalanced, and it is one of the
reasons I will vote against this bill.

Let us look at one example of how
this one-way preemption provision
would work. The bill would override
State laws that provide joint and sev-
eral liability for noneconomic dam-
ages. Joint and several liability is the
doctrine under which any one defend-
ant who contributed to the injury may
be held responsible for 100 percent of
the damages in a case, even if other
wrongdoers also contributed to the in-
jury.

The sponsors of this bill, and this
amendment, have pointed out that
there are problems with joint and sev-
eral liability. In some cases, a defend-
ant who has only a marginal role in
causing the damage ends up holding
the bag for all of the damages. That
doesn’t seem fair.

On the other hand, there are good
reasons for the doctrine of joint and
several liability. Case and effect often
cannot be assigned on a percentage
basis with accuracy. There may be
many causes of an event, the absence
of any one of which would have pre-
vented the event from occurring. Be-
cause the injury would not have oc-
curred without each of these so-called
but-for causes, each is, in a very real
sense, 100 percent responsible for the
resulting injury.

This bill, however, does not recognize
that in the real world, multiple wrong-
doers may each be a cause of the same
injury. It insists that responsibility be
portioned out, with damages divided up
into pieces, and the liability of each
defendant limited to a single piece.
Under this approach, the more causes
the event can be attributed to, the less
each defendant will have to pay.

Unless the person who has been in-
jured can successfully sue all parties
who contributed to the injury, he or
she will not be compensated for his en-
tire loss. The real world result is that
most plaintiffs will not be made whole,
even if they manage to overcome the
burdens of our legal system and prevail
in court. Isn't it more fair to say that
the wrongdoers, each of whom caused
the injury, should bear the risk that
one of them might not be able to pay
its share than it is for the injured
party to bear that risk and remain un-
compensated for the harm?

The bill before us completely ignores
the complexity of this issue with its
one-way approach to Federal preemp-
tion. States which are more favorable
to defendants are allowed to retain
their laws. But State laws that try to
reach a balanced approach between
plaintiffs and defendants would be pre-
empted.

Roughly half the States choose to
protect the injured party through the
doctrine of joint and several liability.
Another half dozen States have adopt-
ed creative approaches to joint and sev-
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eral liability, seeking to balance the
rights of plaintiffs and defendants.

Let me give you a few examples.

Louisiana law provides joint and sev-
eral liability only to the extent nec-
essary for the plaintiff to recover 50
percent of damages; there is no joint
and several liability at all in cases
where the plaintiff's contributory fault
was greater than the defendant’s fault.

Mississippi law provides joint and
several liability only to the extent nec-
essary for the plaintiff to recover 50
percent of damages, and for any defend-
ant who actively took part in the
wrongdoing.

New Jersey law provides joint and
several liability in the case of defend-
ants who are 60 percent or more re-
sponsible for the harm; joint and sev-
eral liability for economic loss only in
the case of defendants who are 20 to 60
percent responsible; and no joint and
several liability at all for defendants
who are less than 20 percent respon-
sible.

New York law provides joint and sev-
eral liability for defendants who are
more than 50 percent responsible for
the harm; joint and several liability is
limited to economic loss in the case of
defendants who are less than 50 percent
responsible.

South Dakota law provides that a de-
fendant that is less than 50 percent re-
sponsible for the harm caused to the
claimant may not be liable for more
than twice the percentage of fault as-
signed to it.

Texas law provides joint and several
liability only for defendants who are
more than 20 percent responsible for
the harm caused to the claimant.

All of these State laws are efforts to
address a complex problem in a bal-
anced manner, with full recognition of
factors unique to the State. To the ex-
tent that they are more favorable to
the injured party than the approach
adopted in this bill, however, they
would all be preempted.

On the other hand, other States,
which take a more restrictive view of
joint and several liability, or even pro-
hibit it altogether, would be allowed to
retain their individual State ap-
proaches. That just does not make
sense.

Mr. President, there is a list of prob-
lems in our legal system that we could
all go through. Going to court takes
too much time and it costs too much
money. Some plaintiffs get more than
they deserve, while others who suffer
injuries may spend years in court but
recover nothing at all. As Senator GOR-
TON, one of the lead authors of the bill
before us, explained during last year's
debate on the Senate bill:

[T]he victims of this system are very often
the claimants, the plaintiffs themselves, who
suffer by the actual negligence of a product
manufacturer, and frequently are unable to
afford to undertake the high cost of legal
fees over an extended period of time. Fre-
quently, they are forced into settlements
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that are inadequate because they lack re-
sources to pay for their immediate needs,
their medical and rehabilitation expenses,
their actual out-of-pocket costs.

I agree with Senator GORTON that
there is unfairness in our current legal
system. There is unfairness to defend-
ants in some cases, and there is unfair-
ness to plaintiffs in other cases. How-
ever, the conference report before us
does not even attempt to address the
problems faced by plaintiffs. There is
absolutely nothing in this bill to assist
those who have been hurt by defective
products and face the difficult burdens
of trying to recover damages through
our legal system.

On the contrary, the bill makes every
effort to override State laws which at-
tempt to help the victims of defective
products. Only laws that make it hard-
er for the injured party to obtain com-
pensation are permitted. That is not
uniform, it is not fair, and I cannot
support it.

The PRESIDING OFFICER. Who
yields time?

Mr. GORTON. I yield such time that
the Senator from North Dakota may
desire.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Mr. President, I appre-
ciate the Senator yielding time. I
would like to ask a series of questions
about the bill and about one section of
the bill specifically.

I voted for this bill and moved the
bill to conference. I am inclined to vote
for cloture today. But I have reviewed
what came out of conference, and one
area gives me some concern. I want to
go through it with the Senators on the
floor, especially Senator GORTON.

There is on page 6 of the bill that the
Senate passed an exclusion for the
term ‘‘product.” The bill included on
the bottom of page 6 under (ii), the ex-
clusion reading: ‘“‘electricity, water de-
livered by a utility, natural gas or
steam.”

We were clearly deciding that these
utilities were not covered as products
in this bill.

The bill came back from conference
with that provision. However, a new
clause was added. The same words ex-
isted— “‘electricity, water delivered by
utility, natural gas or steam.” This is
in the part of the bill which is defining
what is excluded from the bill. That is
what the Senate passed.

But the conference report comes
back with the same words but goes on
to say: ‘‘except * * ** In other words,
we are excluding utilities ‘“except to
the extent electricity, water delivered
by a utility, natural gas or steam are
subject, under applicable State law, to
a standard of liability other than neg-
ligence."

Forty-four States have such stand-
ards; 18 of them have been litigated on
the subject of electric utilities. It ap-
pears to me that what the conference
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has done in this section is added utili-
ties as being covered by this bill. I have
asked questions of half a dozen experts
in the last 24 to 48 hours, and the an-
swers I get are not satisfying. The an-
swers I get are, ‘“Well, that's what the
words say, but that's not what it
means.” I am assuming courts will say
this means what it says, not what
someone says it means. So I want to go
through a couple of questions.

I ask the Senator from the State of
Washington, how is the provision that
went into conference different from the
provision that came out? When it went
in, it said “electricity, water delivered
by a utility, natural gas and steam"”
are excluded. Period. They are not part
of this bill. When it came out, it seems
to say they are now a part of this bill,
which is a major change.

Mr. President, I ask that we might
have an interchange. I ask the Senator
from Washington if he can respond to
that for me.

Mr. GORTON. I can. I would start by
referring the Senator from North Da-
kota back to page 6 of the original bill,
the bill that passed the Commerce
Committee, on which both of us serve,
and passed this body, the Senate, un-
changed and to look at the entire sub-
section (B), entitled “EXCLUSION.’ The
Senator from North Dakota will see in
that exclusion.

The term “‘product’ does not include,

(i) tissue, organs, blood, and blood products
used for therapeutic or medical purposes, ex-
cept to the extent that such tissue, organs,
blood and blood products (or the provision
thereof) are subject, under applicable State
law, to a standard of liability other than
negligence.

It goes on to say,

[And] (ii) electricity, water delivered by a
utility, natural gas, or steam . . .

The next reference that I would make
to the Senator from North Dakota is in
the Senate committee report on that
bill. On page 24 of the Senate commit-
tee report on the bill that passed the
Senate here, in subsection (ii), the ex-
planation under the term ‘‘product”
there is, for all practical purposes,
word for word this exclusionary lan-
guage, particularly the last two sen-
tences.

The term does not include tissue, organs,
blood and blood products used for thera-
peutic or medical purposes, except to the ex-
tent that such tissue, organs, blood and
blood products, or the provision thereof, are
subject under applicable State law to a
standard of liability other than negligence.

In other words, the same word is in
the statute.

The term also does not include electricity,
water delivered by a utility, natural gas or
steam.

There is a footnoted comment. And
the footnote reads:

Claims for harm caused by tissue, organs,
blood and blood products used for thera-
peutic and medical purposes are, in the view
of most courts, claims for negligently per-
formed services and are not subject to strict
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product liability. The act, thus, respects
State law by providing that in those States,
the law with respect to harms caused by
these substances will not be changed. In the
past, however, a few States have held that
claims for these substances are subject to a
standard of liability other than negligence,
and this act does not prevent them from
doing so. Such actions would be governed by
the act. Actions invelving claims for harms
caused by electricity, water delivered by a
utility, natural gas or steam are treated in
the same manner.

When this went to conference—we
had the better part of a year to read
through every detail—the proposition,
the meaning of this bill, as it passed
the Senate, showed up in the propo-
sition that this exception appeared in
subsection (i) on page 6. It did not ap-
pear in subsection (ii). The same words
have now been added to subsection (ii),
which simply accords with the commit-
tee report interpretation of the lan-
guage that we passed here in the Sen-
ate.

So the fundamental answer at this
point to the guestion that is raised by
the Senator from North Dakota is that
this change does not change the mean-
ing of the act as it was set out in the
committee report to the original Sen-
ate bill. State law, in other words, in
each of these cases, whether it is tissue
or electricity, State law will govern.

If a State passes a law that says elec-
tricity is a product, yes, it would be
governed. If that State consciously de-
cides to treat electricity as a product,
then it would be a product under this
bill. But these strict liability States,
you know, do not do that. It leaves it
entirely up to North Dakota or Califor-
nia or to Washington or West Virginia
to make that determination. If it wish-
es for strict liability, it can impose
strict liability. If it wants to call it a
product—I do not know of any that
do—but if it wants to call it a product,
it can bring it up to this bill. That is
up to the State.

Mr. DORGAN. You are arguing one of
two things. Either you are making the
case that utilities are defined as a
product under the bill, as originally
passed by the Senate, because of a foot-
note on page 24 of the committee re-
port. In other words, you are saying
that utilities would not be excluded
from the definition of the term product
but, in fact, are covered by this bill.
Therefore, what came back from the
conference is not a change. That might
be what you are arguing. I do not think
that is the understanding of most
Members of the Senate.

I think, having read what left the
Senate on its face—it says on page 6,
“EXCLUSION,” that is, an exclusion not
to be treated as a product includes:

(11) electricity, water delivered by a util-
ity, natural gas, or steam.

You might be arguing, I think, that
although we might have read that as
an exclusion, it never really was. Utili-
ties were really going to come under
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this. We just did not understand the
application of the footnote on page 24,
or you are making the case now that
what has been done in conference has
no impact at all on what the language
really means. What you are saying
then is that utilities are truly ex-
cluded, and what you have done com-
ports with the description under “tis-
sues, organs and blood,” and your in-
tention is to make sure that utilities
are not defined as a product but, in
fact, are a service and are, therefore,
excluded under the definition section
of this bill. I am not sure what you are
saying.

Mr. GORTON. I would say the second
is correct, with the exception if a State
wants to define it as a product and
bring it under this bill, they can.

Mr. DORGAN. But that is not what
the language says. It says it is ex-
cluded unless the State defines it with
a standard of strict liability.

I am saying to you that there are 18
States that already have this with re-
spect to electric utility cases alone.
Are you saying, the way you have writ-
ten this, those 18 States have already
decided this bill will cover electric
utilities? If that is the case, that is a
remarkable change from what left the
Senate.

Mr. GORTON. I am sorry.

Mr. DORGAN. Let me try it one more
time. The Senator is saying the States
can make the decision whether utili-
ties are excluded or not. The bill passed
by the Senate was very simple. On page
6—it cannot be misread, notwithstand-
ing any other footnotes in some other
committee report—it says:

EXcLusioN.—The term [product] does not
include—electricity, water delivered by a
utility, natural gas or steam.

That is what the Senate passed. I am
coming to the floor to ask the ques-
tion, has that dramatically changed so
that in fact utilities are no longer ex-
cluded? Did somebody lift up the flap
on the tent and utilities snuck in to
get a massive exclusion under this bill?
If that is the case, then I am very con-
cerned about this. What I am hearing
from people is to say, ‘‘no, it kind of
reads that way, but that is not really
the effect of it.”

I do not have the foggiest notion of
how one relates to the contradiction
between how something reads and how
someone intended it. That is why I am
asking the question of, what is your in-
tent? Is it your intent that just as in
the bill passed by the Senate, it is your
intent that the exclusion means that
utilities will be excluded, period?

Mr. GORTON. I am sorry. Repeat it
again.

Mr. DORGAN. Is it the intent, just as
in the bill that was originally passed
by the Senate, that the exclusion under
(B), page 6, would still remain, that
electricity, water delivered by a util-
ity, natural gas and steam are, in fact,
excluded? They are not products? Is
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that the intent of the people that
wrote whatever they wrote in this con-
ference?

Mr. GORTON. Well, first I need to
say that no outside group came and
asked whatsoever.

Mr. DORGAN. I did not say ‘‘outside
group.”

Mr. GORTON. The intent of the con-
ference committee drafters was to see
to it that subsection (i) and subsection
(ii) read the same way, because we had
already described them as having the
same meaning in the original Senate
bill. There was an inconsistency. There
they were described in the Senate bill,
conference report, as having exactly
the same meaning. So there is a change
only to the extent that something was
already gone with respect to tissue, or-
gans, and blood.

Mr. DORGAN. But you cannot de-
scribe in the conference report what
the language means. The language
means what it says it means.

My question, first, is, when this lan-
guage left the Senate, did it mean that
utilities were excluded from the defini-
tion of products? I thought it meant
that. Most Members of the Senate
thought it meant that. That is what I
think it says. Do you believe that is
what it says?

Mr. GORTON. I think that is the case
not only with electricity but with re-
spect to tissue, organs, and blood.

Mr. DORGAN. That is fine. I am not
interested in those, but I am interested
in electricity.

Mr. GORTON. Let me finish. I think
it is exactly the same exclusion for
both unless a State legislature has de-
termined that they ought to be consid-
ered products. That is a privilege that
the State legislature has now and re-
tains under this bill.

Mr. DORGAN. That is not what the
law says that you are asking us to vote
on, as written. You are not talking
about whether the State wants to de-
termine if it is a product. You are talk-
ing about the guestion of the standard
the State determines, appropriate.

There are certain kinds of things
that are very dangerous and high risk
that the States determine it wants an
elevated standard of liability. It's
called a strict liability standard. The
way this is written, you are saying
that utilities are excluded as products
under this bill. They are excluded.
They are not involved in this bill, ex-
cept if a State determines that their
standard is one of strict liability, then
they are considered as products.

What you have done, you have swept
claims against utilities under the bill.
My point is, 18 States have already de-
termined that in their courts with re-
spect to claims against electric utili-
ties alone, 14 have permitted strict li-
ability in claims against natural gas
utilities and 11 have allowed the same
standard of strict liability on water
utility cases. The fact is that there
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have been court cases and legislation
on this very point. Thus, it appears it
is already determined that claims
against utilities are going to fall under
the definition of ‘‘products’ under this
bill. I am not trying to be antagonistic.
I voted for cloture before, and I voted
for this bill on final passage. I want to
understand whether somebody decided
to bring a big moving van here and
move something into this bill that no
one on the floor understands. The
“moving van’’ means loading up utility
interests and putting it in.

Let me frame it in as simple a way as
I can. Is it the intention of those who
wrote this when it left the Senate, is it
the intention that utilities shall not be
considered a product? Is it the inten-
tion that the language as written—it
says under “‘exclusion’ on page 6 that
utilities are not part of this bill. They
are not a product. They are excluded,
period, end of sentence, just declara-
tive, end of sentence.

If that is the case—I want the answer
to that—if that is the case, one says
that judgment has not changed, how do
we reconcile that with the changed lan-
guage? That is what I am trying to un-
derstand. I am not trying to take up
anybody’s time or cause trouble. I am
trying to understand exactly what this
does and means with respect to utili-
ties. I may be putting whoever is lis-
tening to sleep, I am sure, but it is
very important.

Just parenthetically, while I am ask-
ing this question, I think this is one of
those interesting issues where there is
a little bit of truth on all sides, frank-
ly. I know both sides immediately just
separate and say, ‘“‘Well, you are
wrong; we are right,” and, “We are
wrong; you are right.”” The fact is there
is a little bit of truth on the product li-
ability issue in general. There are too
many lawyers in America too prone to
file lawsuits. I understand all that. I do
not want to injure anybody's rights to
redress for grievance in our court sys-
tem if they get a defective product.

I have advanced this bill because it
was narrow enough, to me, and because
I thought it was a reasonable approach.
When I see the conference report, first
of all, nobody pulled this out for us to
say this was a change. However, the
more I look at it, the more it occurs to
me that something has happened here
that is of concern. I am trying to un-
derstand what it is because you are
dealing with a very large industry—the
electricity and the utility industry—
and something has changed this defini-
tion.

So, I know that the Senator from
South Carolina wanted to ask a ques-
tion, but I have the two questions I
want to ask: First, is it the under-
standing of the folks that wrote this
when we originally dealt with it in the
Senate that the exclusion—very

‘straightforward on page 6—meant that

we were excluding utilities? End of the
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story. That was my notion. I voted for
it. Was that the notion that everyone
else had who wrote this? It is pretty
hard to misread it. Even if you have
page 24 of the conference report, it is
not hard to misread what it says. It
says:

ExXcLusiON.—The term ‘‘product”
does not include electricity, water de-
livered by utility, natural gas or
steam.

Is your understanding the same as
mine, that under that bill utilities
were excluded? They were not to be
considered products for this bill? I ask
the Senator from Washington.

Mr. GORTON. My understanding was
that it was the meaning as is stated in
the conference committee report of the
original bill that they were excluded
unless the State had defined them as a
product and had subjected them to
strict liability. That was the meaning
of the original bill and the meaning of
this bill.

Mr. DORGAN. But the original bill
was not written that way or under-
stood that way by this Senator.

Is it your understanding there are
many States that have adopted a
standard of strict liability, which
would mean that the way you interpret
the provision in the original bill would
redefine utilities as a product and pro-
vide for utilities protection under this
bill?

Mr. GORTON. Do I have a specific
understanding of that or can I name
the States? I would have to answer the
question “no.” The committee report,
which I believe to be accurate, says
that most of the courts in most States
treat these matters as matters that are
subject to a negligent standard, not to
a strict liability standard. Certainly
there are some States treating them as
strict liability.

Mr. DORGAN. But those who do
adopt a strict liability standard, be-
cause these are kinds of activities that
have a potential for greater danger and
so on, is it the intention of those who
have authored this to say for those
States that adopted that standard of
strict liability that we will offer pro-
tection of the utility industry under
this bill?

I think, frankly, that is a substantial
departure from what most people in
this Senate would understand. I had
thought originally some, incidentally,
whom I have consulted with in the last
2 days or day on this, they say, ‘“‘No,
you do not understand this. We do not
really mean utilities fall under this
bill.”” That is comforting to me, except
the language seems at odds with that.

I think what Senator GORTON is say-
ing is the way I read it, that those
many States who have decided on the
standard of strict liability—and there
are many of them—will be told by this
piece of legislation that utilities, for
them, will now be a product whose in-
terests will be protected by the limita-
tions in this bill, and I daresay, I do
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not think there are two Senators on
the floor of the Senate that understand
that to be the case.

Can you respond to that? I am not
trying to cause trouble for you. I want
to understand exactly what we are
doing.

Mr. GORTON. The answer to the
question of the Senator from North Da-
kota is that in such States, such States
are subject to the restrictions of this
bill, exactly as they were under the in-
tention of the bill as it was originally
passed by the Senate Commerce Com-
mittee and by the Senate itself, as is
evidenced by the Senate committee re-
port, and that the change in the statu-
tory language was simply to conform
the statutory language with the inten-
tion expressed in the committee report.

Mr. DORGAN. We are both on the
Senate Commerce Committee. I ask, do
you think it was or is the intention of
the Senate Commerce Committee to
provide protection for utilities under
product liability?

Mr. GORTON. Under the same cir-
cumstances that it would provide it for
any other similarly situated organiza-
tion, providing product liability pro-
vides it for any manufacturer, or for
that matter, distributor, no matter
how large or how small.

The direction of the bill, the direc-
tion of a product liability bill is to pro-
vide a degree of predictability and a
protection of the consumer interest for
the producers of goods—not services in
this case—goods. If this is the descrip-
tion that a State uses for its utilities,
yes, the committee did intend to pro-
vide exactly that protection, and that
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is exactly what the committee report

says.

Mr. DORGAN. Well, the bill that we
passed in the Senate Commerce Com-
mittee that came to the Senate floor
that I supported said this, and said
only this; it had no caveats, no excep-
tion, no exclusions. It said on page 6,
“EXcLUsION. The term ‘product’ does
not include electricity, water delivered
by utility, natural gas or steam.”

The answer I am hearing from the
Senator from Washington now is that
you would have had to understood
more than this language in order to un-
derstand the importance of it, because
you are saying that this really meant
except those 44 States, 18 of whom al-
ready had court cases on the issues of
standard of strict liability on electric
utilities. Those that adopt a standard
of strict liability will find that utili-
ties in their States have their products
or their services defined as products in
this bill.

There is something wrong here.
There is something that does not con-
nect. I am trying to understand, be-
cause I have been a supporter, and I am
trying to understand what does not
connect here. What are we trying to
avoid by including the exception? I
come from a school of nine people in
my graduating class, and we did not
have the highest math there or ad-
vanced reading, but I understand what
I read, and it says, ‘‘the term 'product’
does not include electricity, water de-
livered by utility, natural gas or
steam.’”” Period, end of story.

I voted for that. I say I agree with
that. Utilities are not covered as prod-
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ucts because they are in the section
called ‘““Exclusion.” Now I am hearing a
description that says, ‘‘No, you only
read what was in the law. There was
something else behind it.” So I am just
trying to understand where we are. If
someone can enlighten me. Where are
we with respect to utilities?

Mr. HARKIN. Will the Senator yield
for a question?

Mr. HOLLINGS. Will the Senator
yield?

Mr. DORGAN. I guess. I do not know
that you will enlighten me.

Mr. HARKIN. I have never heard of
this. Can I ask a question?

Mr. DORGAN. Well, who has the
floor, Mr. President?

The PRESIDING OFFICER (Mr. JEF-
FORDS). The time is under the control
of the Senator from South Carolina.

Mr. HOLLINGS. I will yield on my
own time just a minute. I say to Sen-
ator DORGAN, he is right on target. In
the zeal to avoid using what is in-
tended—namely, the expression of
strict liability and nuisance—for utili-
ties, as put in the juxtaposed position
in this language, where you have two
exceptions, almost like a mathemati-
cal case of two negatives making a
positive. Yes, positively, utilities are
covered, wherein they have strict li-
ability on nuisance tests. I have here in
my hand a majority of States that do
have it.

I ask unanimous consent to have this
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE FOLLOWING CHART INDICATES WHERE A CAUSE OF ACTION UNDER STRICT LIABILITY CAN BE BROUGHT BY AN INJURED PARTY

State Matural Gas Electricity Water
Aabama
Alaska State Farm v. Municipality of Anchorage, 788 P.2d 726, 729.
R e AL PR Mast v. Standard Oil Co., (1983) 140 Anz 19; 680 P.2d 155 Ramada Inns.. Inc. v. Sait River Valley Water Users’ Assn', 523
P.2d 496, 498-93 (Ariz, 1974).
California Dawi A Liquid Gas Corp. (1939) 32 Cal App 2d Pierce v. Pacific Gas & Electric Co. (1985, 3d Dist) 166 Cal Ti Ca. v. Tnm Inc.. (198%)
382, EQF? 1130. App 3d 68, 212 Cal Rpt 283, CCH. 149 Ariz. 104; 716 P.2d 104
i O e G R EP CLPerve) Blueflame Gas. Inc. v. Van Hoose (1984, Colo) 679 P2d 579 .. Sm&ghv Home Light & Power Ca., (1987, Colo) 734 P2d 1051, Baavuﬁaml!y?}ih & Parks cnfnrn n, 437 P.2d 340, 343 (Colo.
Gamc:thmilgl;ml Reservair Co. v. Sampsan, 110 P. 79, 80-81
(Cola. 3
Connecticut Dunphy, et al vs Yankee Gas Services Co., (1935) Conn. Super, Carbone v. Connecticut Light & Power Co. (1984) 40 Conn
Docket No. CV34-02454285. Supp 120, 482 A2¢ 722
Dy Does not recognize strict liability in Tort For Products Liability Actions
District of Cofumbia
Florida
Georgia
Hawaii
ldaho
| L A A s A e PO Decatur & Macon Counrty Hospital Asso. v. Erie City Iron Works  Troszynski v. Commonwealth Edison Co., 356 N.E2d 926, 923
(1966, &th Dist) 75 Il App 2d 144, 220 NE2d 590. (M. App. Ct. 1976)
G‘Tﬁuiﬁ v. Iinois Power Co. {1976) 62 Il 2d 456, 343 NE2d
Cratsiey v. Commonweaith Edison Co. (1576, lst Dist) 38 Il
Aop 3d 55, 347,
Eigin Alrport Inn, Inc. v. Commonwealth Edison Col. (1980, 2d
) Dist) 88 Il Agp 3d 477
[ Southern Indiana Gas & Electric Co. v. Indiana Ins. CO. 91578) Petroski v. Nerthern Indizn Public service Company (ind. App.
178 Ind App 505, 383 NE2d 387. 1379) 396 NE. 2d 933
h:lﬁc Senvice Indian, Inc. v. Nichols (1386, Ind App) 494 NE2d
Hedges v. Public Service Co, (1979, Ind App) 396 NE2d 933.
TR it sttt Pastour v. Kolb Hardwate Inc. (1369, lowa) 173 NW2d 116.
Ih?émg;& v. Cullen-Schiltz & Associates (1975, CAS lowa) 513
Kellar v. Peoples Natural Gas Ca., (1984) 352 MW.2d 688.
ROIAER: i i i Wn;zd:nﬁr Union Gas System, nc. (1958) 187 Kan 586, 324
wlliigﬁ v. Amoco Prod. Ca., 734 P.2d 1113, 1121-23 (Kn.
Kentucky Bryaa;{ v. Tri-County Elec. Membership Corp., 844 F. Supp. 347, w'lnl:;\;ls}ter Water Works v, Holliday 45 SW.2d 8, 1011, (Ky.
Lovisiana r. Ins, co. v. Gritfith's Air Conditioning (1975, La Sessums v. Louisiana Power & Light Ca. (1981, CAS La) 652 .
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THE FOLLOWING CHART INDICATES WHERE A CAUSE OF ACTION UNDER STRICT LIABILITY CAN BE BROUGHT BY AN INJURED PARTY—Continued

State Natural Gas Electricity Water
Maine
Du:_% :.s_?altimnre Gas & Elec. Co, 98 Md. App. 182, 632 Voelker v. Delmarva Power & Light Co., 727 F. Supp 391, 994
Minnesata
Mississippi
S McGowen v. TriCounty Gas Co. (1572, Mo) 483 SW2d 1 Hills v. Ozark Border Electric Cooperative 51985, Mo App) 710  Amish v. Wainut Creek Dev., Inc. 631 SW.2d 866, 871 (Mo. CL
Crystal Tire Co. v. Home Senvice Oil Co. (1971, Mo) 465 SW2d Sw2d 338. App. 1982)
i 531 Cowington v. Kalicak, 313 SW.2d 888, 834 (Mo. Ct. App. 1958)
tanz
N Rodgers v. Chimney Rock Public Power Dist. (1384) 216 Neb
866, 345 NW2d 12
Nevada
New Hampshire
New Jersey Aversa v. Public Service Electnic & Gas co., 186 N.. Super, 30,
451 A2d 976 (1982)
Heddell v. Levin, 537 F.2d 726 (3 Cir. 1976)
New Mezico
New York Farina v. Niagara Mohawk Power Corp. (1981, 3d Dept) 81 App  Pidey v. Clark, 35 N.Y. 520, 531 (1866)
Div 24 700, 438 NYS2d 645,
m g':n"“ ........................ Does not recognize strict liability in Tort Far Products Liability Actions
akota
Ohio Otte v. Dayton Power & Light Co., (1988) 37 Ohio St 34 33,
5§23 NE2d B35
Okiahoma
(1% A e e .. Mcleane v. Northwest Matural Gas Co., 467 P2d 635 (Or. Union Pac. R.R. v. Yale, Oregon Irrigation Dist., 253 F. Supp.
1970). 251, 257-58 (D. Or. 1966).
P i Schriner v. Pa. Power & Light Co. 501 A2d 1128, 1134 Pa
Super. Ct. (1985)
v. Connecticut Light & Power Co., 40 Conn Supp 120,
482 Azd 722 (1984)
ithbower v. SW. Cent. Rural Elec. Co-op.. 374 Pa. Super.
46, 542 A2d 140, appeal denied 521 Pa. 606
Rhode Island
South Carolina Priest v. Brown 91930, SC App) 396 SE2d 638
South Daketa
Tennessee
g[S N e T v Smith v. Koening (1965, Tex Civ App) 398 Sw2d 411 ... Houston Lighting & Power Co. v. Reynolds; (1985) Tex App Andersen v. Highland Lake CO., 258 SW. 218, (Tex Ci. App.
Houston (1st Dist)) 712 SW 224 761. 2).
Tnfgsl:]h:. Ry. v. Frazer, 182 SW. 1161, 1162 (Tex Ct. App.
Utzh Zampos v. US. Smeiting, Ref. & Mining co., 206 F.2d 171,
176-77 (10th Cir. 1953).
Vermant
WY it Does not recagnize strict liability in Tort For Products Liability Actions
Wash Zamora v, Mobil Corp. (1985) 104 Wash 2d 199, 704 P2d 584 Johnson v. Sultan Ry. & Timber Co., 258 P. 1033, 1034-35
New Meadows Holding Co. v. Washington Water Power Co., 687 (Wash. 1827).
P.d 212, 216 (Wash, 1984)
West Virginia
Wisonsin mm v, Electric Power co., (1979) B7 Wis 2d 605, 275
"
Koplin v. Pioneer Power & Light Co. (1990, App) 154 Wis 2d
487, 453 NW2d 214,
Hemp v. Wisconsin Electric Power Co. (1969) 44 Wis 2d 571,
172 NW2d 161,
Wyoming Wyrulec Ca. v. Schutt (1993, Wyo 866 P2d 736.

Mr. HOLLINGS. I reserve the remain-
der of my time.

Mr. DORGAN. Mr. President, let me
continue to inguire. I will not take
much more time. I still do not under-
stand the answer. Is the answer that
the utilities essentially are providing
services and are therefore not covered
as products under this bill?

If that is the case—and that is what
I thought was the case—then fine. But
there is extra language here, where
there needs to be a record in the Sen-
ate, that says here is exactly what this
legislation means. If we have a cir-
cumstance where we are saying in 44
districts they have strict liability, the
services of a utility are now put under
the entire provisions of this law, that
is a substantial change.

Mr. GORTON. Let me summarize a
response to the general concern ex-
pressed by the Senator from North Da-
kota. Generally, at least in common
law, the provision of electricity has
been considered a service. The provi-
sion of the service is not governed by
strict liability. Strict liability is a con-
cept that applies to products.

A number of States have determined
that there should be a standard of
striet liability applied to electricity
and, for that matter, to the delivery of
blood, the subjects of the first sub-

section of that section. If a State
treats as a product the delivery of elec-
tricity, or the supply of blood, and sub-
jects it to strict liability, it is subject
to the provisions of this act. It was
meant to be subject to the provisions
of this act by the bill as it was reported
from the Commerce Committee. It is
included as a part of the Commerce
Committee report. It was noticed sim-
ply by someone on the staff that, for
some reason or another, subsection (2)
omitted the language that was in sub-
section (1), and it was added during the
course of the drafting of the conference
committee report. That was not in-
tended to create any difference in the
way in which the bill would have been
interpreted, in any event. It was in-
tended to bring it into conformity with
the committee report, and it has done
so. But if the fundamental question of
the Senator from North Dakota is, if a
State imposes strict liability under
these circumstances and treats elec-
tricity as a product, it is subject to
those provisions, and I say ought to be.

Mr. DORGAN. Imposing strict—

Mr. GORTON. If I can say one other
thing, obviously, this question did not
come up during the long debate we had
a year ago. If it had, to the best of my
ability, I would have answered the

question of the Senator the same way I
am answering now. That is what was
meant. Had I memorized this footnote
at the time? No, I had not. I would
have had to refer to it, but I would
have come up with the same answer.

Mr. DORGAN. The State deciding to
adopt strict liability with respect to a
utility does not put it in the category
of products. I do not understand the
mixing of the two.

Let me take it one step further then.
If that is the case, what would the
logic be in saying to a State that be-
cause it decides to impose a standard of
strict liability on utilities—because po-
tentially you have some very hazard-
ous kinds of circumstances that can
exist with respect to electricity, steam,
natural gas, and so on. But because a
State decides to impose strict liability
on that, what would be the logic of say