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9157.9 SECURITIES LITIGATION

Mr. BLILEY called up the following
conference report (Rept. No. 104-369):

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendments of the Senate to the bill (H.R.
1058), to reform Federal securities litigation,
and for other purposes, having met, after full
and free conference, have agreed to rec-
ommend and do recommend to their respec-
tive Houses as follows:

That the House recede from its disagree-
ment to the amendment of the Senate to the
text of the bill and agree to the same with an
amendment as follows:

In lieu of the matter proposed to be in-
serted by the Senate amendment, insert the
following:

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the “‘Private Securities Litigation Reform
Act of 1995”".

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

TITLE I—REDUCTION OF ABUSIVE

LITIGATION

Sec. 101. Private securities litigation re-
form.

Sec. 102. Safe harbor for forward-looking
statements.

Sec. 103. Elimination of certain abusive
practices.

Sec. 104. Authority of Commission to pros-

ecute aiding and abetting.

Loss causation.

Study and report on protections for
senior citizens and qualified re-
tirement plans.

Amendment to Racketeer Influ-
enced and Corrupt Organiza-
tions Act.

Sec. 108. Applicability.

TITLE II—REDUCTION OF COERCIVE
SETTLEMENTS

Sec. 201. Proportionate liability.

Sec. 203. Applicability.

Sec. 204. Rule of construction.

TITLE I1I—AUDITOR DISCLOSURE OF
CORPORATE FRAUD

Sec. 301. Fraud detection and disclosure.

TITLE I—REDUCTION OF ABUSIVE
LITIGATION
SEC. 101. PRIVATE SECURITIES LITIGATION RE-
FORM.

(a) SECURITIES ACT OF 1933.—Title | of the
Securities Act of 1933 (15 U.S.C. 77a et seq.) is
amended by adding at the end the following
new section:

“SEC. 27. PRIVATE SECURITIES LITIGATION.

‘“(a) PRIVATE CLASS ACTIONS.—

““(1) IN GENERAL.—The provisions of this
subsection shall apply to each private action
arising under this title that is brought as a
plaintiff class action pursuant to the Federal
Rules of Civil Procedure.

‘“(2) CERTIFICATION
PLAINT.—

“(A) IN GENERAL.—Each plaintiff seeking
to serve as a representative party on behalf
of a class shall provide a sworn certification,
which shall be personally signed by such
plaintiff and filed with the complaint, that—

‘(i) states that the plaintiff has reviewed
the complaint and authorized its filing;

““(ii) states that the plaintiff did not pur-
chase the security that is the subject of the
complaint at the direction of plaintiff’s
counsel or in order to participate in any pri-
vate action arising under this title;

“(iii) states that the plaintiff is willing to
serve as a representative party on behalf of
a class, including providing testimony at
deposition and trial, if necessary;

‘“(iv) sets forth all of the transactions of
the plaintiff in the security that is the sub-

Sec. 105.
Sec. 106.

Sec. 107.
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ject of the complaint during the class period
specified in the complaint;

““(v) identifies any other action under this
title, filed during the 3-year period preceding
the date on which the certification is signed
by the plaintiff, in which the plaintiff has
sought to serve, or served, as a representa-
tive party on behalf of a class; and

‘“(vi) states that the plaintiff will not ac-
cept any payment for serving as a represent-
ative party on behalf of a class beyond the
plaintiff’s pro rata share of any recovery, ex-
cept as ordered or approved by the court in
accordance with paragraph (4).

““(B) NONWAIVER OF ATTORNEY-CLIENT PRIVI-
LEGE.—The certification filed pursuant to
subparagraph (A) shall not be construed to
be a waiver of the attorney-client privilege.

““(3) APPOINTMENT OF LEAD PLAINTIFF.—

““(A) EARLY NOTICE TO CLASS MEMBERS.—

“(i) IN GENERAL.—Not later than 20 days
after the date on which the complaint is
filed, the plaintiff or plaintiffs shall cause to
be published, in a widely circulated national
business-oriented publication or wire serv-
ice, a notice advising members of the pur-
ported plaintiff class—

“(1) of the pendency of the action, the
claims asserted therein, and the purported
class period; and

“(11) that, not later than 60 days after the
date on which the notice is published, any
member of the purported class may move the
court to serve as lead plaintiff of the pur-
ported class.

“(if) MULTIPLE ACTIONS.—If more than one
action on behalf of a class asserting substan-
tially the same claim or claims arising under
this title is filed, only the plaintiff or plain-
tiffs in the first filed action shall be required
to cause notice to be published in accordance
with clause (i).

““(iii) ADDITIONAL NOTICES MAY BE REQUIRED
UNDER FEDERAL RULES.—Notice required
under clause (i) shall be in addition to any
notice required pursuant to the Federal
Rules of Civil Procedure.

““(B) APPOINTMENT OF LEAD PLAINTIFF.—

“(i) IN GENERAL.—Not later than 90 days
after the date on which a notice is published
under subparagraph (A)(i), the court shall
consider any motion made by a purported
class member in response to the notice, in-
cluding any motion by a class member who
is not individually named as a plaintiff in
the complaint or complaints, and shall ap-
point as lead plaintiff the member or mem-
bers of the purported plaintiff class that the
court determines to be most capable of ade-
quately representing the interests of class
members (hereafter in this paragraph re-
ferred to as the ‘most adequate plaintiff’) in
accordance with this subparagraph.

““(ii) CONSOLIDATED ACTIONS.—If more than
one action on behalf of a class asserting sub-
stantially the same claim or claims arising
under this title has been filed, and any party
has sought to consolidate those actions for
pretrial purposes or for trial, the court shall
not make the determination required by
clause (i) until after the decision on the mo-
tion to consolidate is rendered. As soon as
practicable after such decision is rendered,
the court shall appoint the most adequate
plaintiff as lead plaintiff for the consolidated
actions in accordance with this subpara-
graph.

““(iili) REBUTTABLE PRESUMPTION.—

“(I) IN GENERAL.—Subject to subclause (11),
for purposes of clause (i), the court shall
adopt a presumption that the most adequate
plaintiff in any private action arising under
this title is the person or group of persons
that—

‘““(aa) has either filed the complaint or
made a motion in response to a notice under
subparagraph (A)(i);

2615

1157.9

“(bb) in the determination of the court,
has the largest financial interest in the relief
sought by the class; and

““(cc) otherwise satisfies the requirements
of Rule 23 of the Federal Rules of Civil Pro-
cedure.

“(I1) REBUTTAL EVIDENCE.—The presump-
tion described in subclause (1) may be rebut-
ted only upon proof by a member of the pur-
ported plaintiff class that the presumptively
most adequate plaintiff—

““(aa) will not fairly and adequately protect
the interests of the class; or

“(bb) is subject to unique defenses that
render such plaintiff incapable of adequately
representing the class.

““(iv) DIscovERY.—For purposes of this sub-
paragraph, discovery relating to whether a
member or members of the purported plain-
tiff class is the most adequate plaintiff may
be conducted by a plaintiff only if the plain-
tiff first demonstrates a reasonable basis for
a finding that the presumptively most ade-
quate plaintiff is incapable of adequately
representing the class.

““(v) SELECTION OF LEAD COUNSEL.—The
most adequate plaintiff shall, subject to the
approval of the court, select and retain coun-
sel to represent the class.

““(vi) RESTRICTIONS ON PROFESSIONAL PLAIN-
TIFFS.—Except as the court may otherwise
permit, consistent with the purposes of this
section, a person may be a lead plaintiff, or
an officer, director, or fiduciary of a lead
plaintiff, in no more than 5 securities class
actions brought as plaintiff class actions
pursuant to the Federal Rules of Civil Proce-
dure during any 3-year period.

‘“(4) RECOVERY BY PLAINTIFFS.—The share
of any final judgment or of any settlement
that is awarded to a representative party
serving on behalf of a class shall be equal, on
a per share basis, to the portion of the final
judgment or settlement awarded to all other
members of the class. Nothing in this para-
graph shall be construed to limit the award
of reasonable costs and expenses (including
lost wages) directly relating to the represen-
tation of the class to any representative
party serving on behalf of the class.

““(5) RESTRICTIONS ON SETTLEMENTS UNDER
SEAL.—The terms and provisions of any set-
tlement agreement of a class action shall not
be filed under seal, except that on motion of
any party to the settlement, the court may
order filing under seal for those portions of a
settlement agreement as to which good
cause is shown for such filing under seal. For
purposes of this paragraph, good cause shall
exist only if publication of a term or provi-
sion of a settlement agreement would cause
direct and substantial harm to any party.

‘“(6) RESTRICTIONS ON PAYMENT OF ATTOR-
NEYS’ FEES AND EXPENSES.—Total attorneys’
fees and expenses awarded by the court to
counsel for the plaintiff class shall not ex-
ceed a reasonable percentage of the amount
of any damages and prejudgment interest ac-
tually paid to the class.

““(7) DISCLOSURE OF SETTLEMENT TERMS TO
CLASS MEMBERS.—AnNy proposed or final set-
tlement agreement that is published or oth-
erwise disseminated to the class shall in-
clude each of the following statements, along
with a cover page summarizing the informa-
tion contained in such statements:

““(A) STATEMENT OF PLAINTIFF RECOVERY.—
The amount of the settlement proposed to be
distributed to the parties to the action, de-
termined in the aggregate and on an average
per share basis.

‘“(B) STATEMENT OF POTENTIAL OUTCOME OF
CASE.—

““(i) AGREEMENT ON AMOUNT OF DAMAGES.—
If the settling parties agree on the average
amount of damages per share that would be
recoverable if the plaintiff prevailed on each
claim alleged under this title, a statement
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