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Mayor Anthony A. Williams and Metropoli-
tan Police Chief Charles H. Ramsey. H.R.
5005, approved November 25, was assigned
Public Law No. 107-296. S. 1214, the Mari-

time Transportation Security Act of 2002, ap-
proved November 25, was assigned Public
Law No. 107-295.

Statement on Signing the Homeland Security Act of 2002

November 25, 2002

Today I have signed into law H.R. 5005,
the “Homeland Security Act of 2002.” The
Act restructures and strengthens the execu-
tive branch of the Federal Government to
better meet the threat to our homeland
posed by terrorism. In establishing a new
Department of Homeland Security, the Act
for the first time creates a Federal depart-
ment whose primary mission will be to help
prevent, protect against, and respond to
acts of terrorism on our soil.

Section 103(a)(8) of the Act provides for
12 Assistant Secretary positions without de-
fined titles or duties in the new Depart-
ment that are to be “appointed by the
President, by and with the advice and con-
sent of the Senate.” Sections 201(b)(1) and
201(b)(2) of the Act provide for two Assist-
ant Secretary positions with defined titles
and duties that are to be “appointed by
the President.” The text and structure of
the Act make clear that these two presi-
dentially appointed Assistant Secretary posi-
tions were created in addition to the 12
unspecified Assistant Secretary positions,
and the executive branch shall construe the
relevant provisions accordingly.

With respect to section 201(h), upon the
recommendations of the Secretary of
Homeland Security, the Director of Central
Intelligence, the Secretary of Defense, the
Assistant to the President for National Se-
curity Affairs, and other appropriate execu-
tive branch officials, I will determine which
elements of the Department of Homeland
Security are concerned with the analysis of
foreign intelligence information.
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Section 214(a)(1)(D)(ii) provides that vol-
untarily shared critical infrastructure infor-
mation shall not be used or disclosed by
any Federal employee without the written
consent of the person or entity submitting
the information, except when disclosure of
the information would be to the Congress
or the Comptroller General. The executive
branch does not construe this provision to
impose any independent or affirmative re-
quirement to share such information with
the Congress or the Comptroller General
and shall construe it in any event in a man-
ner consistent with the constitutional au-
thorities of the President to supervise the
unitary executive branch and to withhold
information the disclosure of which could
impair foreign relations, the national secu-
rity, the deliberative processes of the Exec-
utive, or the performance of the Executive’s
constitutional duties.

Section 231 establishes an “Office of
Science and Technology” within the Na-
tional Institute of Justice, and under the
general authority of the Assistant Attorney
General for the Office of Justice Programs.
According to subsection 231(b), “[t]he Of-
fice shall be headed by a Director, who
shall be an individual appointed based on
approval by the Office of Personnel Man-
agement of the executive qualifications of
the individual.” The executive branch will
construe this provision in a manner con-
sistent with the requirements of the Ap-
pointments Clause of Article II of the Con-
stitution. Because the Director would exer-
cise significant governmental authority and
thus be an “officer” whose appointment
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must be made in conformity with the Ap-
pointments Clause, I hereby direct the At-
torney General to appoint the Director.

Section 232(e) of the Act provides that
the Director of the Office of Science and
Technology within the Department of Jus-
tice shall have sole authority over decisions
relating to publications issued by the Of-
fice. The executive branch shall construe
this provision in a manner consistent with
the constitutional authorities of the Presi-
dent to supervise the unitary executive
branch.

Section 306(a) of the Act provides that
research conducted by the Department
shall be unclassified “to the greatest extent
practicable.” In addition, section 425 adds
section 44901(d)(3) to title 49 of the United
States Code, requiring the submission of
classified reports concerning the screening
of checked baggage for explosives in the
aviation system to certain committees of
Congress. The executive branch shall con-
strue and carry out these provisions, as well
as other provisions of the Act, including
those in title II of the Act, in a manner
consistent with the President’s constitu-
tional and statutory authorities to control
access to and protect classified information,
intelligence sources and methods, sensitive
law enforcement information, and informa-
tion the disclosure of which could otherwise
harm the foreign relations or national secu-
rity of the United States.

Section 311(h) of the Act provides for
the preparation and transmittal to the Con-
gress of reports prepared by the Homeland
Security Science and Technology Advisory
Committee. The executive branch shall
construe this provision in a manner con-
sistent with the constitutional authorities of
the President to supervise the unitary exec-
utive branch and to recommend for the
consideration of the Congress such meas-
ures as the President judges necessary and
expedient.

Several sections of the Act, including sec-
tion 414, 476, and 873(c), purport to re-
quire the submission of budget requests for

the new Department to the Congress and
to require such requests to be in a par-
ticular form. The executive branch shall
construe this provision in a manner con-
sistent with the constitutional authority of
the President to recommend for the consid-
eration of the Congress such measures as
the President judges necessary and expe-
dient.

Section 452(c)(2) of the Act prohibits
various officers of the Department or the
Office of Management and Budget from
reviewing reports and other material pre-
pared by the Citizenship and Immigration
Services Ombudsman. The executive
branch shall construe this section in a man-
ner consistent with the President’s constitu-
tional authority to supervise the unitary ex-
ecutive branch.

Section 473(f) of the Act purports to re-
quire the Secretary of Homeland Security
or the Attorney General to comply with
requests from the General Accounting Of-
fice (GAO) for certain information in the
course of GAO preparation of reports on
demonstration projects relating to discipli-
nary action. The executive branch shall con-
strue this provision in a manner consistent
with the constitutional authorities of the
President to supervise the unitary executive
branch and to withhold information the dis-
closure of which could impair foreign rela-
tions, the national security, the deliberative
processes of the Executive, or the perform-
ance of the Executive’s constitutional du-
ties.

Provisions in the Act, including sections
418(b), 428(e)(7)(B), 460, 477(c)(2)(F),
882(c)(3), and 893(a) purport to require ex-
ecutive branch officials to submit to the
Congress plans for internal executive
branch activities or recommendations relat-
ing to legislation. The executive branch
shall construe such provisions in a manner
consistent with the President’s constitu-
tional authorities to supervise the unitary
executive branch and to recommend for the
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consideration of the Congress such meas-
ures as the President judges necessary and
expedient.

Section 507 describes some of the func-
tions of the Federal Emergency Manage-
ment Agency, specifically referencing “the
functions and authorities prescribed by the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act (42 U.S.C. 5121
et seq.).” Because section 503(1) transfers
all functions of the Federal Emergency
Management Agency to the Department of
Homeland Security, including those existing
pursuant to laws other than the Stafford
Act, the executive branch shall not construe
the specification of the Stafford Act in sec-
tion 507 as limiting in any way the transfer
of the other authorities currently belonging
to the Federal Emergency Management
Agency.

Section 812(a) authorizes Inspectors
General and their assistants and agents to
make criminal arrests without warrants for
any Federal felony if they have “reasonable
grounds to believe” that the subject com-
mitted or is committing the offense. Be-
cause the Supreme Court has held that the
standard of probable cause applies to all
arrests, regardless of circumstances, the
grounds for making an arrest under this
standard are only “reasonable” if they in-
clude probable cause to believe that the
subject has committed or is committing a
crime. The Inspectors General, their assist-
ants, and agents must accordingly have
probable cause before making an arrest
pursuant to this section. The authority to
make criminal arrests and to exercise other
law enforcement authorities conveyed by
this section is to be exercised in accordance
with guidelines promulgated by the Attor-
ney General, as provided by section 6(e)(4)
of the Inspector General Act of 1978, as
added by section 812(a).

Section 873(b) describes conditions
under which gifts or donations of services
or property of the Department may be ac-
cepted, used, or disposed of by third par-
ties. The executive branch shall construe

2130

this provision in a manner consistent with
existing legal authorities being transferred
to the Department of Homeland Security
and shall not construe it to effect an im-
plied repeal of any such authority.

Section 878 provides that the Secretary
of Homeland Security shall appoint a senior
official in the Department to assume pri-
mary responsibility for certain counter-
narcotics efforts and to serve as the United
States Interdiction Coordinator for the Of-
fice of National Drug Control Policy. In
making this appointment, the Secretary of
Homeland Security will consult with and
seek recommendations from the Director
of the Office of National Drug Control Pol-
icy.

Section 879 establishes an Office of
International Affairs with responsibilities to
promote information and education ex-
change with foreign nations with respect
to best practices and technologies relating
to homeland security. This Office will carry
out these functions in close coordination
with the Department of State and other
relevant Government agencies.

Section 886 recites a series of findings
and provides the sense of the Congress
concerning aspects of section 1385 of title
18, United States Code, commonly known
as the Posse Comitatus Act. This provision
does not purport to alter, modify, or other-
wise affect the Posse Comitatus Act or judi-
cial interpretations of that Act, and the ex-
ecutive branch shall construe this provision
accordingly.

Section 895 of the Act purports to amend
Rule 6(e) of the Federal Rules of Criminal
Procedure by expanding the permissible
scope of grand jury information that may
be shared by prosecutors. On April 29,
2002, however, the Supreme Court pro-
posed a set of amendments to Rule 6 that,
under section 2074 of title 28, are sched-
uled to take effect on December 1, 2002.
There is no indication that the Congress’
different amendments to Rule 6(e) were
intended to reject the Supreme Court’s
pending proposal, and my Administration
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will construe the Act so that the Supreme
Court’s proposed amendments to Rule 6
will still go into effect, without alteration,
on December 1, 2002. As a result of those
intervening amendments, when section 895
becomes effective in 60 days, its directions
for amendment will no longer correspond
to the underlying text of Rule 6(e). In the
next Congress, technical amendments will
be necessary to add the changes in this
section to those already accomplished by
the Supreme Court pursuant to sections
2072 and 2074 of title 28.

Section 1313(a)(2) provides authority to
the Administrative Office of the United
States Courts to establish a program for
providing voluntary separation incentive
payments to “individuals serving in the ju-
dicial branch.” Based upon an under-
standing of the intent of this provision, as
well as appropriate respect for principles
of judicial independence, the executive
branch shall construe “individuals serving
in the judicial branch” to exclude those in-

dividuals serving as members of the Fed-
eral judiciary.

Section 1331 adds an amended section
4107(b)(1)(A) to title 5, United States
Code, which requires that, in exercising au-
thority to assign and fund academic degree
training for certain Federal employees, an
agency “take into consideration the need
to maintain a balanced workforce in which
women, members of racial and ethnic mi-
nority groups, and persons with disabilities
are appropriately represented in Govern-
ment service.” The executive branch shall
construe this provision in a manner con-
sistent with the Equal Protection compo-
nent of the Due Process Clause of the
Fifth Amendment to the Constitution.

GEORGE W. BusH
The White House,
November 25, 2002.

NotEe: H.R. 5005, approved November 25,
was assigned Public Law No. 107-296.

Letter to Congressional Leaders Transmitting the Reorganization Plan for

the Department of Homeland Security

November 25, 2002

Dear Mr. Speaker: (Dear Mr. President:)
Pursuant to section 1502 of the Home-
land Security Act of 2002, I submit here-
with the enclosed Reorganization Plan for
the Department of Homeland Security. The
Reorganization Plan provides information
concerning the elements identified in sec-
tion 1502(b), and is subject to modification
pursuant to section 1502(d) of the Act. In
accordance with section 1502(a) of the Act,
please transmit this Reorganization Plan to
the appropriate congressional committees.

The details of this Plan are set forth in
the enclosed letter from the Director of
the Office of Management and Budget. I
concur with his comments and observa-
tions.

Sincerely,

GEORGE W. BusH
NOTE: Identical letters were sent to J. Den-
nis Hastert, Speaker of the House of Rep-

resentatives, and Richard B. Cheney, Presi-
dent of the Senate.
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