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HOUSE REPORT NO. 95–595 

Section 765(a) indicates that a customer must file a 

proof of claim, including any claim to specifically iden-

tifiable property, within such time as the court fixes. 

Subsection (c) [of section 765 (enacted as section 

766(e))] sets forth the general rule requiring the trustee 

to liquidate contractual commitments that are either 

not specifically identifiable or with respect to which a 

customer has not instructed the trustee during the 

time fixed by the court. Subsection (d) [enacted as sec-

tion 766(b)] indicates an exception to the time limits in 

the rule by requiring the trustee to liquidate any open 

contractual commitment before the last day of trading 

or the first day during which delivery may be de-

manded, whichever first occurs, if transfer cannot be 

effectuated. 

Section 766(a) [enacted as section 766(g)] indicates 

that the trustee may distribute securities or other 

property only under section 768. This does not preclude 

a distribution of cash under section 767(a) or distribu-

tion of any excess customer property under section 

767(c) to the general estate. 

Subsection (b) [enacted as section 766(f)] indicates 

that the trustee shall liquidate all securities and other 

property that is not specifically identifiable property 

as soon as practicable after the commencement of the 

case and in accordance with good market practice. If 

securities are restricted or trading has been suspended, 

the trustee will have to make an exempt sale or file a 

registration statement. In the event of a private place-

ment, a customer is not entitled to ‘‘bid in’’ his net eq-

uity claim. To do so would enable him to receive a 

greater percentage recovery than other customers. 

Section 767(a) [enacted as section 766(h)] provides for 

the trustee to distribute customer property pro rata ac-

cording to customers’ net equity claims. The court will 

determine an equitable portion of customer property to 

pay administrative expenses. Paragraphs (2) and (3) in-

dicate that the return of specifically identifiable prop-

erty constitutes a distribution of net equity. 

Subsection (b) [enacted as section 766(i)] indicates 

that if the debtor is a clearing organization, customer 

property is to be segregated into customers’ accounts 

and proprietary accounts and distributed accordingly 

without offset. This protects a member’s customers 

from having their claims offset against the member’s 

proprietary account. Subsection (c)(1) [enacted as sec-

tion 766(j)(1)] indicates that any excess customer prop-

erty will pour over into the general estate. This un-

likely event would occur only if customers fail to file 

proofs of claim. Subsection (c)(2) [enacted as section 

766(j)(2)] indicates that to the extent customers are not 

paid in full, they are entitled to share in the general es-

tate as unsecured creditors, unless subordinated by the 

court under proposed 11 U.S.C. 510. 

Section 768(a) [enacted as section 766(c)] requires the 

trustee to return specifically identifiable property to 

the extent that such distribution will not exceed a cus-

tomer’s net equity claim. Thus, if the customer owes 

money to a commodity broker, this will be offset under 

section 761(15)(A)(ii). If the value of the specifically 

identifiable property exceeds the net equity claim, then 

the customer may deposit cash with the trustee to 

make up the difference after which the trustee may re-

turn or transfer the customer’s property. 

Subsection (c) [enacted as section 766(a)] permits the 

trustee to answer all margin calls, to the extent of the 

customer’s net equity claim, with respect to any spe-

cifically identifiable open contractual commitment. It 

should be noted that any payment under subsections 

(a) or (c) will be considered a reduction of the net eq-

uity claim under section 767(a). Thus the customer’s 

net equity claim is a dynamic amount that varies with 

distributions of specifically identifiable property or 

margin payments on such property. This approach dif-

fers from the priority given to specifically identifiable 

property under subchapter III of chapter 7 by limiting 

the priority effect to a right to receive specific prop-

erty as part of, rather than in addition to, a ratable 

share of customer property. This policy is designed to 

protect the small customer who is unlikely to have 

property in specifically identifiable form as compared 

with the professional trader. The CFTC is authorized to 

make rules defining specifically identifiable property 

under section 302 of the bill, in title III. 

AMENDMENTS 

1984—Subsec. (j)(2). Pub. L. 98–353 substituted ‘‘sec-

tion 726’’ for ‘‘section 726(a)’’. 

1982—Subsec. (a). Pub. L. 97–222, § 19(a), inserted ‘‘to 

such customer’’ after ‘‘distribution’’. 

Subsec. (b). Pub. L. 97–222, § 19(b), struck out ‘‘that is 

being actively traded as of the date of the filing of the 

petition’’ after ‘‘any open commodity contract’’ and in-

serted ‘‘the’’ after ‘‘rules of’’. 

Subsec. (d). Pub. L. 97–222, § 19(c), substituted ‘‘the 

amount to which the customer of the debtor is entitled 

under subsection (h) or (i) of this section, then such’’ 

for ‘‘such amount, then the’’ and ‘‘the trustee then 

shall’’ for ‘‘the trustee shall’’. 

Subsec. (h). Pub. L. 97–222, § 19(d), inserted provision 

that notwithstanding any other provision of this sub-

section, a customer net equity claim based on a propri-

etary account, as defined by Commission rule, regula-

tion, or order, may not be paid either in whole or in 

part, directly or indirectly, out of customer property 

unless all other customer net equity claims have been 

paid in full. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 365, 702, 761, 765 

of this title; title 7 section 24. 

CHAPTER 9—ADJUSTMENT OF DEBTS OF A 
MUNICIPALITY 

SUBCHAPTER I—GENERAL PROVISIONS 

Sec. 

901. Applicability of other sections of this title. 

902. Definitions for this chapter. 

903. Reservation of State power to control mu-

nicipalities. 

904. Limitation on jurisdiction and powers of 

court. 

SUBCHAPTER II—ADMINISTRATION 

921. Petition and proceedings relating to petition. 

922. Automatic stay of enforcement of claims 

against the debtor. 

923. Notice. 

924. List of creditors. 

925. Effect of list of claims. 

926. Avoiding powers. 

927. Limitation on recourse. 

928. Post petition effect of security interest. 

929. Municipal leases. 

930. Dismissal. 

SUBCHAPTER III—THE PLAN 

941. Filing of plan. 

942. Modification of plan. 

943. Confirmation. 

944. Effect of confirmation. 

945. Continuing jurisdiction and closing of the 

case. 

946. Effect of exchange of securities before the 

date of the filing of the petition. 

AMENDMENTS 

1988—Pub. L. 100–597, § 11, Nov. 3, 1988, 102 Stat. 3030, 

added items 927 to 929 and redesignated former item 927 

as 930. 
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CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 101, 103, 109, 347, 

362, 365, 502, 503 of this title; title 28 section 1930. 

SUBCHAPTER I—GENERAL PROVISIONS 

§ 901. Applicability of other sections of this title 

(a) Sections 301, 344, 347(b), 349, 350(b), 361, 362, 

364(c), 364(d), 364(e), 364(f), 365, 366, 501, 502, 503, 

504, 506, 507(a)(1), 509, 510, 524(a)(1), 524(a)(2), 544, 

545, 546, 547, 548, 549(a), 549(c), 549(d), 550, 551, 552, 

553, 557, 1102, 1103, 1109, 1111(b), 1122, 1123(a)(1), 

1123(a)(2), 1123(a)(3), 1123(a)(4), 1123(a)(5), 1123(b), 

1124, 1125, 1126(a), 1126(b), 1126(c), 1126(e), 1126(f), 

1126(g), 1127(d), 1128, 1129(a)(2), 1129(a)(3), 

1129(a)(6), 1129(a)(8), 1129(a)(10), 1129(b)(1), 

1129(b)(2)(A), 1129(b)(2)(B), 1142(b), 1143, 1144, and 

1145 of this title apply in a case under this chap-

ter. 

(b) A term used in a section of this title made 

applicable in a case under this chapter by sub-

section (a) of this section or section 103(e) of 

this title has the meaning defined for such term 

for the purpose of such applicable section, unless 

such term is otherwise defined in section 902 of 

this title. 

(c) A section made applicable in a case under 

this chapter by subsection (a) of this section 

that is operative if the business of the debtor is 

authorized to be operated is operative in a case 

under this chapter. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2621; Pub. L. 

98–353, title III, §§ 353, 490, July 10, 1984, 98 Stat. 

361, 383; Pub. L. 100–597, § 3, Nov. 3, 1988, 102 Stat. 

3028.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Chapter 9 of the House amendment represents a com-

promise between chapter 9 of the House bill and 9 of the 

Senate amendment. In most respects this chapter fol-

lows current law with respect to the adjustment of 

debts of a municipality. Stylistic changes and minor 

substantive revisions have been made in order to con-

form this chapter with other new chapters of the bank-

ruptcy code. There are few major differences between 

the House bill and the Senate amendment on this issue. 

Section 901 indicates the applicability of other sections 

of title 11 in cases under chapter 9. Included are sec-

tions providing for creditors’ committees under sec-

tions 1102 and 1103. 

HOUSE REPORT NO. 95–595 

Section 901 makes applicable appropriate provisions 

of other chapters of proposed title 11. The general rule 

set out in section 103(e) is that only the provisions of 

chapters 1 and 9 apply in a chapter 9 case. Section 901 

is the exception, and specifies other provisions that do 

apply. They are as follows: 

§ 301. Voluntary cases. Application of this section 

makes clear, as under current chapter IX [chapter 9 of 

former title 11], that a municipal case can be com-

menced only by the municipality itself. There are no 

involuntary chapter 9 cases. 

§ 344. Self-incrimination; immunity. Application of this 

section is of no substantive effect for the administra-

tion of the case, but merely provides that the general 

rules in part V [§ 6001 et seq.] of title 18 govern immu-

nity. 

§ 347(b). Unclaimed property. This provision currently 

appears in section 96(d) of chapter IX [section 416(d) of 

former title 11]. 

§ 349. Effect of dismissal. This section governs the ef-

fect of a dismissal of a chapter 9 case. It provides in 

substance that rights that existed before the case that 

were disturbed by the commencement of the case are 

reinstated. This section does not concern grounds for 

dismissal, which are found in section 926. 
§ 361. Adequate protection. Section 361 provides the 

general standard for the protection of secured creditors 

whose property is used in a case under title 11. Its im-

portance lies in its application to sections 362 and 364. 
§ 362. Automatic stay. The automatic stay provisions of 

the general portions of the title are incorporated into 

chapter 9. There is an automatic stay provided in cur-

rent Bankruptcy Act § 85(e) [section 405(e) of former 

title 11]. The thrust of section 362 is the same as that 

of section 85(e), but, of course, its application in chap-

ter 9 is modernized and drafted to conform with the 

stay generally applicable under the bankruptcy code. 

An additional part of the automatic stay applicable 

only to municipal cases is included in section 922. 
§§ 364(c), 364(d), 364(e). Obtaining credit. This section 

governs the borrowing of money by a municipality in 

reorganization. It is narrower than a comparable provi-

sion in current law, section 82(b)(2) [section 402(b)(2) of 

former title 11]. The difference lies mainly in the re-

moval under the bill of the authority of the court to su-

pervise borrowing by the municipality in instances in 

which none of the special bankruptcy powers are in-

volved. That is, if a municipality could borrow money 

outside of the bankruptcy court, then it should have 

the same authority in bankruptcy court, under the doc-

trine of Ashton v. Cameron Water District No. 1, 298 U.S. 

513 (1936) [Tex.1936, 56 S.Ct. 892, 80 L.Ed. 1309, 31 

Am.Bankr.Rep.N.S. 96, rehearing denied 57 S.Ct. 5, 299 

U.S. 619, 81 L.Ed. 457] and National League of Cities v. 

Usery, 426 U.S. 833 (1976) [Dist.Col.1976, 96 S.Ct. 2465, 49 

L.Ed.2d 245, on remand 429 F. Supp. 703]. Only when the 

municipality needs special authority, such as subordi-

nation of existing liens, or special priority for the bor-

rowed funds, will the court become involved in the au-

thorization. 
§ 365. Executory contracts and unexpired leases. The ap-

plicability of section 365 incorporates the general 

power of a bankruptcy court to authorize the assump-

tion or rejection of executory contracts or unexpired 

leases found in other chapters of the title. This section 

is comparable to section 82(b)(1) of current law [section 

402(b)(1) of former title 11]. 
§ 366. Utility service. This section gives a municipality 

the same authority as any other debtor with respect to 

continuation of utility service during the proceeding, 

provided adequate assurance of future payment is pro-

vided. No comparable explicit provision is found in cur-

rent law, although the case law seems to support the 

same result. 
§ 501. Filing of proofs of claims. This section permits fil-

ing of proofs of claims in a chapter 9 case. Note, how-

ever, that section 924 permits listing of creditors’ 

claims, as under chapter 11 and under section 85(b) of 

chapter IX [section 405(b) of former title 11]. 
§ 502. Allowance of claims. This section applies the gen-

eral allowance rules to chapter 9 cases. This is no 

change from current law. 
§ 503. Administrative expenses. Administrative expenses 

as defined in section 503 will be paid in a chapter 9 case, 

as provided under section 89(1) of current law [section 

409(1) of former title 11]. 
§ 504. Sharing of compensation. There is no comparable 

provision in current law. However, this provision ap-

plies generally throughout the proposed law, and will 

not affect the progress of the case, only the interrela-

tions between attorneys and other professionals that 

participate in the case. 
§ 506. Determination of secured status. Section 506 speci-

fies that claims secured by a lien should be separated, 

to the extent provided, into secured and unsecured 

claims. It applies generally. Current law follows this 

result, though there is no explicit provision. 
§ 507(1). Priorities. Paragraph (1) of section 507 requires 

that administrative expenses be paid first. This rule 

will apply in chapter 9 cases. It is presently found in 

section 89(1) [section 409(1) of former title 11]. The two 
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other priorities presently found in section 89 have been 

deleted. The second for claims arising within 3 months 

before the case is commenced, is deleted from the stat-

ute, but may be within the court’s equitable power to 

award, under the case of Fosdick v. Schall, 99 U.S. 235 

(1878) [25 L.Ed. 339]. Leaving the provision to the courts 

permits greater flexibility, as under railroad cases, 

than an absolute three-month rule. The third priority 

under current law, for claims which are entitled to pri-

ority under the laws of the United States, is deleted be-

cause of the proposed amendment to section 3466 of the 

Revised Statutes [former 31 U.S.C. 191, see 31 U.S.C. 

3713(a)] contained in section 321(a) of title III of the 

bill, which previously has given the United States an 

absolute first priority in chapter X [chapter 10 of 

former title 11] and section 77 [section 205 of former 

title 11] cases. Because the priority rules are regular-

ized and brought together in the bankruptcy laws by 

this bill, the need for incorporation of priorities else-

where specified is eliminated. 
§ 509. Claims of codebtors. This section provides for the 

treatment of sureties, guarantors, and codebtors. The 

general rule of postponement found in the other chap-

ters will apply in chapter 9. This section adopts current 

law. 
§ 510. Subordination of claims. This section permits the 

court to subordinate, on equitable grounds, any claim, 

and requires enforcement of contractual subordination 

agreements, and subordination of securities rescission 

claims. The section recognizes the inherent equitable 

power of the court under current law, and the practice 

followed with respect to contractual provisions. 
§ 547. Preferences. Incorporation of section 547 will per-

mit the debtor to recover preferences. This power will 

be used primarily when those who gave the preferences 

have been replaced by new municipal officers or when 

creditors coerced preferential payments. Unlike Bank-

ruptcy Act § 85(h) [section 405(h) of former title 11], the 

section does not permit the appointment of a trustee 

for the purpose of pursuing preferences. Moreover, this 

bill does not incorporate the other avoiding powers of 

a trustee for chapter 9, found in current section 85(h). 
§ 550. Liability of transfers. Incorporation of this sec-

tion is made necessary by the incorporation of the pref-

erence section, and permits recovery by the debtor 

from a transferee of an avoided preference. 
§ 551. Automatic preservation of avoided transfer. Appli-

cation of section 551 requires preservation of any avoid-

ed preference for the benefit of the estate. 
§ 552. Postpetition effect of security interest. This section 

will govern the applicability after the commencement 

of the case of security interests granted by the debtor 

before the commencement of the case. 
§ 553. Setoff. Under current law, certain setoff is 

stayed. Application of this section preserves that re-

sult, though the setoffs that are permitted under sec-

tion 553 are better defined than under present law. Ap-

plication of this section is necessary to stay the setoff 

and to provide the offsetting creditor with the protec-

tion to which he is entitled under present law. 
§ 1122. Classification of claims. This section is derived 

from current section 88(b) [section 408(b) of former title 

11], and is substantially similar. 
§ 1123(a)(1)–(4), (b). Contents of plan. The general provi-

sions governing contents of a chapter 11 plan are made 

applicable here, with two exceptions relating to the 

rights of stockholders, which are not applicable in 

chapter 9 cases. This section expands current law by 

specifying the contents of a plan in some detail. Sec-

tion 91 of current law [section 411 of former title 11] 

speaks only in general terms. The substance of the two 

sections is substantially the same, however. 
§ 1124. Impairment of claims. The confirmation stand-

ards adopted in chapter 9 are the same as those of chap-

ter 11. This changes current chapter IX [chapter 9 of 

former title 11], which requires compliance with the 

fair and equitable rule. The greater flexibility of pro-

posed chapter 11 is carried over into chapter 9, for there 

appears to be no reason why the confirmation stand-

ards for the two chapters should be different, or why 

the elimination of the fair and equitable rule from cor-

porate reorganizations should not be followed in mu-

nicipal debt adjustments. The current chapter IX rule 

is based on the confirmation rules of current chapter X 

[chapter 10 of former title 11]. The change in the latter 

suggests a corresponding change in the former. Section 

1124 is one part of the new confirmation standard. It de-

fines impairment, for use in section 1129. 
§ 1125. Postpetition disclosure and solicitation. The 

change in the confirmation standard necessitates a cor-

responding change in the disclosure requirements for 

solicitation of acceptances of a plan. Under current 

chapter IX [chapter 9 of former title 11] there is no dis-

closure requirement. Incorporation of section 1125 will 

insure that creditors receive adequate information be-

fore they are required to vote on a plan. 
§ 1126(a), (b), (c), (e), (f), (g). Acceptance of plan. Sec-

tion 1126 incorporates the current chapter IX [chapter 

9 of former title 11] acceptance requirement: two-thirds 

in amount and a majority in number, Bankruptcy Act 

§ 92 [section 412 of former title 11]. Section 1125 permits 

exclusion of certain acceptances from the computation 

if the acceptances were obtained in bad faith or, unlike 

current law, if there is a conflict of interest motivating 

the acceptance. 
§ 1127(d). Modification of plan. This section governs the 

change of a creditor’s vote on the plan after a modifica-

tion is proposed. It is derived from current section 92(e) 

[section 412(e) of former title 11]. 
§ 1128. Hearing on confirmation. This section requires a 

hearing on the confirmation of the plan, and permits 

parties in interest to object. It is the same as Bank-

ruptcy Act §§ 93 and 94(a) [sections 413 and 414(a) of 

former title 11], though the provision, comparable to 

section 206 of current chapter X [section 606 of former 

title 11], permitting a labor organization to appear and 

be heard on the economic soundness of the plan, has 

been deleted as more appropriate for the Rules. 
§ 1129(a)(2), (3), (8), (b)(1), (2). Confirmation of plan. 

This section provides the boiler-plate language that the 

plan be proposed in good faith and that it comply with 

the provisions of the chapter, and also provides the fi-

nancial standard for confirmation, which replaces the 

fair and equitable rule. See § 1124, supra. 
§ 1142(b). Execution of plan. Derived from Bankruptcy 

Act § 96(b) [section 416(b) of former title 11], this section 

permits the court to order execution and delivery of in-

struments in order to execute the plan. 
§ 1143. Distribution. This section is the same in sub-

stance as section 96(d) [section 416(d) of former title 11], 

which requires presentment or delivery of securities 

within five years, and bars creditors that do not act 

within that time. 
§ 1144. Revocation of order of confirmation. This section 

permits the court to revoke the order of confirmation 

and the discharge if the confirmation of the plan was 

procured by fraud. There is no comparable provision in 

current chapter IX [chapter 9 of former title 11]. 

AMENDMENTS 

1988—Subsec. (a). Pub. L. 100–597 inserted ‘‘1129(a)(6),’’ 

after ‘‘1129(a)(3),’’. 
1984—Subsec. (a). Pub. L. 98–353 inserted ‘‘557,’’ after 

‘‘553,’’ and substituted ‘‘1111(b),’’ for ‘‘1111(b)’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–597 effective Nov. 3, 1988, 

but not applicable to any case commenced under this 

title before that date, see section 12 of Pub. L. 100–597, 

set out as a note under section 101 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 103, 106, 902, 943 

of this title. 
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§ 902. Definitions for this chapter 

In this chapter— 

(1) ‘‘property of the estate’’, when used in a 

section that is made applicable in a case under 

this chapter by section 103(e) or 901 of this 

title, means property of the debtor; 

(2) ‘‘special revenues’’ means— 

(A) receipts derived from the ownership, 

operation, or disposition of projects or sys-

tems of the debtor that are primarily used or 

intended to be used primarily to provide 

transportation, utility, or other services, in-

cluding the proceeds of borrowings to fi-

nance the projects or systems; 

(B) special excise taxes imposed on par-

ticular activities or transactions; 

(C) incremental tax receipts from the ben-

efited area in the case of tax-increment fi-

nancing; 

(D) other revenues or receipts derived from 

particular functions of the debtor, whether 

or not the debtor has other functions; or 

(E) taxes specifically levied to finance one 

or more projects or systems, excluding re-

ceipts from general property, sales, or in-

come taxes (other than tax-increment fi-

nancing) levied to finance the general pur-

poses of the debtor; 

(3) ‘‘special tax payer’’ means record owner 

or holder of legal or equitable title to real 

property against which a special assessment 

or special tax has been levied the proceeds of 

which are the sole source of payment of an ob-

ligation issued by the debtor to defray the cost 

of an improvement relating to such real prop-

erty; 

(4) ‘‘special tax payer affected by the plan’’ 

means special tax payer with respect to whose 

real property the plan proposes to increase the 

proportion of special assessments or special 

taxes referred to in paragraph (2) of this sec-

tion assessed against such real property; and 

(5) ‘‘trustee’’, when used in a section that is 

made applicable in a case under this chapter 

by section 103(e) or 901 of this title, means 

debtor, except as provided in section 926 of 

this title. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2622; Pub. L. 

98–353, title III, § 491, July 10, 1984, 98 Stat. 383; 

Pub. L. 100–597, § 4, Nov. 3, 1988, 102 Stat. 3028.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 902(2) of the Senate amendment is deleted 

since the bankruptcy court will have jurisdiction over 

all cases under chapter 9. The concept of a claim being 

materially and adversely affected reflected in section 

902(1) of the Senate amendment has been deleted and 

replaced with the new concept of ‘‘impairment’’ set 

forth in section 1124 of the House amendment and in-

corporated by reference into chapter 9. 

SENATE REPORT NO. 95–989 

There are six definitions for use in chapter 9. Para-

graph (1) defines what claims are included in a chapter 

9 case and adopts the definition now found in section 

81(1) [section 401(1) of former title 11]. All claims 

against the petitioner generally will be included, with 

one significant exception. Municipalities are author-

ized, under section 103(c) of the Internal Revenue Code 

of 1954, as amended [title 26], to issue tax-exempt indus-

trial development revenue bonds to provide for the fi-

nancing of certain projects for privately owned compa-

nies. The bonds are sold on the basis of the credit of the 

company on whose behalf they are issued, and the prin-

cipal, interest, and premium, if any, are payable solely 

from payments made by the company to the trustee 

under the bond indenture and do not constitute claims 

on the tax revenues or other funds of the issuing mu-

nicipalities. The municipality merely acts as the vehi-

cle to enable the bonds to be issued on a tax-exempt 

basis. Claims that arise by virtue of these bonds are not 

among the claims defined by this paragraph and 

amounts owed by private companies to the holders of 

industrial development revenue bonds are not to be in-

cluded among the assets of the municipality that would 

be affected by the plan. See Cong. Record, 94th Cong., 

1st Sess. H.R. 12073 (statement by Mr. Don Edwards, 

floor manager of the bill in the House). Paragraph (2) 

defines the court which means the federal district court 

or federal district judge before which the case is pend-

ing. Paragraph (3) [enacted as (1)] specifies that when 

the term ‘‘property of the estate’’ is used in a section 

in another chapter made applicable in chapter 9 cases, 

the term means ‘‘property of the debtor’’. Paragraphs 

(4) and (5) [enacted as (2) and (3)] adopt the definition 

of ‘‘special taxpayer affected by the plan’’ that appears 

in current sections 81(10) and 81(11) of the Bankruptcy 

Act [section 401(10) and (11) of former title 11]. Para-

graph (6) [enacted as (4)] provides that ‘‘trustee’’ means 

‘‘debtor’’ when used in conjunction with chapter 9. 

HOUSE REPORT NO. 95–595 

There are only four definitions for use only in chap-

ter 9. The first specifies that when the term ‘‘property 

of the estate’’ is used in a section in another chapter 

made applicable in chapter 9 cases, the term will mean 

‘‘property of the debtor’’. Paragraphs (2) and (3) adopt 

the definition of ‘‘special taxpayer affected by the 

plan’’ that appears in current sections 81(10) and 81(11) 

[section 401(10) and (11) of former title 11]. Paragraph 

(4) provides for ‘‘trustee’’ the same treatment as pro-

vided for ‘‘property of the estate’’, specifying that it 

means ‘‘debtor’’ when used in conjunction with chapter 

9. 

AMENDMENTS 

1988—Pars. (2) to (5). Pub. L. 100–597 added par. (2) and 

redesignated former pars. (2) to (4) as (3) to (5), respec-

tively. 

1984—Par. (2). Pub. L. 98–353 substituted ‘‘legal or 

equitable title to real property against which a special 

assessment or special tax has been levied’’ for ‘‘title, 

legal or equitable, to real property against which has 

been levied a special assessment or special tax’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–597 effective Nov. 3, 1988, 

but not applicable to any case commenced under this 

title before that date, see section 12 of Pub. L. 100–597, 

set out as a note under section 101 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 901 of this title. 

§ 903. Reservation of State power to control mu-
nicipalities 

This chapter does not limit or impair the 

power of a State to control, by legislation or 

otherwise, a municipality of or in such State in 

the exercise of the political or governmental 

powers of such municipality, including expendi-

tures for such exercise, but— 
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(1) a State law prescribing a method of com-

position of indebtedness of such municipality 

may not bind any creditor that does not con-

sent to such composition; and 

(2) a judgment entered under such a law may 

not bind a creditor that does not consent to 

such composition. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2622; Pub. L. 

98–353, title III, § 492, July 10, 1984, 98 Stat. 383.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 903 of the House amendment represents a sty-

listic revision of section 903 of the Senate amendment. 

To the extent section 903 of the House bill would have 

changed present law, such section is rejected. 

SENATE REPORT NO. 95–989 

Section 903 is derived, with stylistic changes, from 

section 83 of current Chapter IX [section 403 of former 

title 11]. It sets forth the primary authority of a State, 

through its constitution, laws, and other powers, over 

its municipalities. The proviso in section 83, prohibit-

ing State composition procedures for municipalities, is 

retained. Deletion of the provision would ‘‘permit all 

States to enact their own versions of Chapter IX [chap-

ter 9 of former title 11]’’, Municipal Insolvency, 50 

Am.Bankr.L.J. 55, 65, which would frustrate the con-

stitutional mandate of uniform bankruptcy laws. Con-

stitution of the United States, Art. I, Sec. 8. 

This section provides that the municipality can con-

sent to the court’s orders in regard to use of its income 

or property. It is contemplated that such consent will 

be required by the court for the issuance of certificates 

of indebtedness under section 364(c). Such consent 

could extend to enforcement of the conditions attached 

to the certificates or the municipal services to be pro-

vided during the proceedings. 

AMENDMENTS 

1984—Par. (2). Pub. L. 98–353 struck out ‘‘to’’ before 

‘‘that does not consent’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

§ 904. Limitation on jurisdiction and powers of 
court 

Notwithstanding any power of the court, un-

less the debtor consents or the plan so provides, 

the court may not, by any stay, order, or decree, 

in the case or otherwise, interfere with— 

(1) any of the political or governmental pow-

ers of the debtor; 

(2) any of the property or revenues of the 

debtor; or 

(3) the debtor’s use or enjoyment of any in-

come-producing property. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2622.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

This section adopts the policy of section 82(c) of cur-

rent law [section 402(c) of former title 11]. The only 

change in this section from section 82(c) is to conform 

the section to the style and cross-references of S. 2266. 

HOUSE REPORT NO. 95–595 

This section adopts the policy of section 82(c) of cur-

rent law [section 402(c) of former title 11]. The Usery 

case underlines the need for this limitation on the 

court’s powers. The only change in this section from 

section 82(c) is to conform the section to the style and 

cross-references of H.R. 8200. This section makes clear 

that the court may not interfere with the choices a mu-

nicipality makes as to what services and benefits it 

will provide to its inhabitants. 

SUBCHAPTER II—ADMINISTRATION 

AMENDMENTS 

1984—Pub. L. 98–353, title III, § 493, July 10, 1984, 98 

Stat. 383, substituted ‘‘SUBCHAPTER’’ for 

‘‘SUBCHAPER’’. 

§ 921. Petition and proceedings relating to peti-
tion 

(a) Notwithstanding sections 109(d) and 301 of 

this title, a case under this chapter concerning 

an unincorporated tax or special assessment dis-

trict that does not have such district’s own offi-

cials is commenced by the filing under section 

301 of this title of a petition under this chapter 

by such district’s governing authority or the 

board or body having authority to levy taxes or 

assessments to meet the obligations of such dis-

trict. 

(b) The chief judge of the court of appeals for 

the circuit embracing the district in which the 

case is commenced shall designate the bank-

ruptcy judge to conduct the case. 

(c) After any objection to the petition, the 

court, after notice and a hearing, may dismiss 

the petition if the debtor did not file the peti-

tion in good faith or if the petition does not 

meet the requirements of this title. 

(d) If the petition is not dismissed under sub-

section (c) of this section, the court shall order 

relief under this chapter. 

(e) The court may not, on account of an appeal 

from an order for relief, delay any proceeding 

under this chapter in the case in which the ap-

peal is being taken; nor shall any court order a 

stay of such proceeding pending such appeal. 

The reversal on appeal of a finding of jurisdic-

tion does not affect the validity of any debt in-

curred that is authorized by the court under sec-

tion 364(c) or 364(d) of this title. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2622; Pub. L. 

98–353, title III, § 494, July 10, 1984, 98 Stat. 383.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 905 of the Senate amendment is incorporated 

as section 921(b) of the House amendment with the dif-

ference that the chief judge of the circuit embracing 

the district in which the case is commenced designates 

a bankruptcy judge to conduct the case in lieu of a dis-

trict judge as under present law. It is intended that a 

municipality may commence a case in any district in 

which the municipality is located, as under present 

law. Section 906 of the Senate amendment has been 

adopted in substance in section 109(c) of the House 

amendment. 

SENATE REPORT NO. 95–989 

Section 905 [enacted as section 921(b)] adopts the pro-

cedures for selection of the judge for the chapter 9 case 

as found in current section 82(d) [section 402(d) of 

former title 11]. It is expected that the large chapter 9 

case might take up almost all the judicial time of the 

presiding judge and involve very complex legal ques-

tions. Selection should not be left to chance or the luck 
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of the draw. This provision will insure that calendar de-

mands and levels of experience can be considered in the 

selection of the judge in a chapter 9 case. 

HOUSE REPORT NO. 95–595 

Subsection (a) is derived from section 85(a) [section 

405(a) of former title 11], second sentence, of current 

law. There is no substantive change in the law. The 

subsection permits a municipality that does not have 

its own officers to be moved into chapter 9 by the ac-

tion of the body or board that has authority to levy 

taxes for the municipality. 

Subsection (b) permits a party in interest to object to 

the filing of the petition not later than 15 days after 

notice. This provision tracks the third sentence of sec-

tion 85(a) [section 405(a) of former title 11], except that 

the provision for publication in section 85(a) is left to 

the Rules (see Rule 9–14), and therefore the determina-

tive date is left less definite. 

Subsection (c) permits the court to dismiss a petition 

not filed in good faith or not filed in compliance with 

the requirements of the chapter. This provision is the 

fourth sentence of section 85(a) [section 405(a) of former 

title 11]. 

Subsection (d) directs the court to order relief on the 

petition if it does not dismiss the case under subsection 

(c). 

Subsection (e) contains the fifth and sixth sentences 

of section 85(a) [section 405(a) of former title 11]. 

AMENDMENTS 

1984—Subsec. (a). Pub. L. 98–353, § 494(c), substituted 

‘‘109(d)’’ for ‘‘109(c)’’. 

Subsec. (c). Pub. L. 98–353, § 494(a), substituted ‘‘any’’ 

for ‘‘an’’, and ‘‘petition if the debtor did not file the pe-

tition in good faith’’ for ‘‘petition, if the debtor did not 

file the petition in good faith,’’. 

Subsec. (d). Pub. L. 98–353, § 494(b), (d), redesignated 

subsec. (e) as (d) and substituted ‘‘subsection (c)’’ for 

‘‘subsection (d)’’. No former subsec. (d) had been en-

acted. 

Subsecs. (e), (f). Pub. L. 98–353, § 494(b), redesignated 

subsec. (f) as (e). Former subsec. (e) redesignated (d). 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

§ 922. Automatic stay of enforcement of claims 
against the debtor 

(a) A petition filed under this chapter operates 

as a stay, in addition to the stay provided by 

section 362 of this title, applicable to all enti-

ties, of— 

(1) the commencement or continuation, in-

cluding the issuance or employment of proc-

ess, of a judicial, administrative, or other ac-

tion or proceeding against an officer or inhab-

itant of the debtor that seeks to enforce a 

claim against the debtor; and 

(2) the enforcement of a lien on or arising 

out of taxes or assessments owed to the debt-

or. 

(b) Subsections (c), (d), (e), (f), and (g) of sec-

tion 362 of this title apply to a stay under sub-

section (a) of this section the same as such sub-

sections apply to a stay under section 362(a) of 

this title. 

(c) If the debtor provides, under section 362, 

364, or 922 of this title, adequate protection of 

the interest of the holder of a claim secured by 

a lien on property of the debtor and if, notwith-

standing such protection such creditor has a 

claim arising from the stay of action against 

such property under section 362 or 922 of this 

title or from the granting of a lien under section 

364(d) of this title, then such claim shall be al-

lowable as an administrative expense under sec-

tion 503(b) of this title. 

(d) Notwithstanding section 362 of this title 

and subsection (a) of this section, a petition 

filed under this chapter does not operate as a 

stay of application of pledged special revenues 

in a manner consistent with section 927 of this 

title to payment of indebtedness secured by such 

revenues. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623; Pub. L. 

98–353, title III, § 495, July 10, 1984, 98 Stat. 384; 

Pub. L. 100–597, § 5, Nov. 3, 1988, 102 Stat. 3029.) 

HISTORICAL AND REVISION NOTES 

HOUSE REPORT NO. 95–595 

The automatic stay provided under section 362 of 

title 11 is incomplete for a municipality, because there 

is the possibility of action by a creditor against an offi-

cer or inhabitant of the municipality to collect taxes 

due the municipality. Section 85(e)(1) of current chap-

ter IX [section 405(e)(1) of former title 11] stays such ac-

tions. Section 922 carries over that protection into the 

proposed chapter 9. Subsection (b) applies the provi-

sions for relief from the stay that apply generally in 

section 362 to the stay under section 922. 

AMENDMENTS 

1988—Subsecs. (c), (d). Pub. L. 100–597 added subsecs. 

(c) and (d). 

1984—Subsec. (a)(1). Pub. L. 98–353 substituted ‘‘a ju-

dicial’’ for ‘‘judicial’’, and ‘‘action or proceeding’’ for 

‘‘proceeding’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–597 effective Nov. 3, 1988, 

but not applicable to any case commenced under this 

title before that date, see section 12 of Pub. L. 100–597, 

set out as a note under section 101 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 108 of this 

title. 

§ 923. Notice 

There shall be given notice of the commence-

ment of a case under this chapter, notice of an 

order for relief under this chapter, and notice of 

the dismissal of a case under this chapter. Such 

notice shall also be published at least once a 

week for three successive weeks in at least one 

newspaper of general circulation published with-

in the district in which the case is commenced, 

and in such other newspaper having a general 

circulation among bond dealers and bondholders 

as the court designates. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 923 of the House amendment represents a 

compromise with respect to the notice provisions con-

tained in comparable provisions of the House bill and 
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Senate amendment. As a general matter, title 11 leaves 

most procedural issues to be determined by the Rules 

of Bankruptcy Procedure. Section 923 of the House 

amendment contains certain important aspects of pro-

cedure that have been retained from present law. It is 

anticipated that the Rules of Bankruptcy Procedure 

will adopt rules similar to the present rules for chapter 

IX of the Bankruptcy Act [chapter 9 of former title 11]. 

HOUSE REPORT NO. 95–595 

The notice provisions in section 923 are significantly 

more sparse than those provided under section 85(d) of 

chapter IX [section 405(d) of former title 11]. The exact 

contours of the notice to be given under chapter 9 are 

left to the Rules. Because the Rules deal with notice in 

a municipal case (Rule 9–14), and because section 405(d) 

of title IV of the bill continues those Rules in effect to 

the extent not inconsistent with the bill, the notice 

provisions of current law and Rules would continue to 

apply. 

§ 924. List of creditors 

The debtor shall file a list of creditors. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 924 of the House amendment is derived from 

section 924 of the House bill with the location of the fil-

ing of the list of creditors to be determined by the rules 

of bankruptcy procedure. The detailed requirements of 

section 724 [probably should be ‘‘924’’] of the Senate bill 

are anticipated to be incorporated in the rules of bank-

ruptcy procedure. 

SENATE REPORT NO. 95–989 

This section adopts the provision presently contained 

in section 85(b) of Chapter IX [section 405(b) of former 

title 11]. A list of creditors, as complete and accurate 

as practicable, must be filed with the court. 

HOUSE REPORT NO. 95–595 

This section directs the debtor to file a list of credi-

tors with the court. A comparable provision is pres-

ently contained in section 85(b) of chapter IX [section 

405(b) of former title 11]. The Rules, in Rule 9–7, copy 

the provisions of section 85(b), with additional matter. 

As noted above, section 405(d) of title IV will continue 

those Rules in effect. Because the form, time of filing, 

and nature of the list, are procedural matters that may 

call for some flexibility, those details have been left to 

the Rules. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 925 of this title. 

§ 925. Effect of list of claims 

A proof of claim is deemed filed under section 

501 of this title for any claim that appears in the 

list filed under section 924 of this title, except a 

claim that is listed as disputed, contingent, or 

unliquidated. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 925 of the Senate amendment regarding venue 

and fees has been deleted. 

SENATE REPORT NO. 95–989 

Section 926 [enacted as section 925] follows the policy 

contained in section 88(a) of the present Act [section 

408(a) of former title 11], though certain details are left 

to the Rules. The language of section 926 is the same as 

that of proposed 11 U.S.C. 1111, which applies in chapter 

11 cases. The list of creditors filed under section 924 is 

given weight as prima facie evidence of the claims list-

ed (except claims that are listed as disputed, contin-

gent, or unliquidated), which are deemed filed under 

section 501, obviating the need for listed creditors to 

file proofs of claim. 

§ 926. Avoiding powers 

(a) If the debtor refuses to pursue a cause of 

action under section 544, 545, 547, 548, 549(a), or 

550 of this title, then on request of a creditor, 

the court may appoint a trustee to pursue such 

cause of action. 

(b) A transfer of property of the debtor to or 

for the benefit of any holder of a bond or note, 

on account of such bond or note, may not be 

avoided under section 547 of this title. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623; Pub. L. 

100–597, § 6, Nov. 3, 1988, 102 Stat. 3029.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 926 of the House amendment is derived from 

section 928 of the Senate bill. The provision enables 

creditors to request the court to appoint a trustee to 

pursue avoiding powers if the debtor refuses to exercise 

those powers. Section 901 of the House amendment 

makes a corresponding change to incorporate avoiding 

powers included in the Senate amendment, but ex-

cluded from the House bill. 

SENATE REPORT NO. 95–989 

This section [928 (enacted as section 926)] adopts cur-

rent section 85(h) [section 405(h) of former title 11] 

which provides for a trustee to be appointed for the 

purpose of pursuing an action under an avoiding power, 

if the debtor refuses to do so. This section is necessary 

because a municipality might, by reason of political 

pressure or desire for future good relations with a par-

ticular creditor or class of creditors, make payments to 

such creditors in the days preceding the petition to the 

detriment of all other creditors. No change in the elect-

ed officials of such a city would automatically occur 

upon filing of the petition, and it might be very awk-

ward for those same officials to turn around and de-

mand the return of the payments following the filing of 

the petition. Hence, the need for a trustee for such pur-

pose. 

The general avoiding powers are incorporated by ref-

erence in section 901 and are broader than under cur-

rent law. Preference, fraudulent conveyances, and 

other kinds of transfers will thus be voidable. 

Incorporated by reference also is the power to accept 

or reject executory contracts and leases (section 365). 

Within the definition of executory contracts are collec-

tive bargaining agreements between the city and its 

employees. Such contracts may be rejected despite con-

trary State laws. Courts should readily allow the rejec-

tion of such contracts where they are burdensome, the 

rejection will aid in the municipality’s reorganization 

and in consideration of the equities of each case. On the 

last point, ‘‘[e]quities in favor of the city in chapter 9 

will be far more compelling than the equities in favor 

of the employer in chapter 11. Onerous employment ob-

ligations may prevent a city from balancing its budget 

for some time. The prospect of an unbalanced budget 

may preclude judicial confirmation of the plan. Unless 

a city can reject its labor contracts, lack of funds may 

force cutbacks in police, fire, sanitation, and welfare 

services, imposing hardships on many citizens. In addi-

tion, because cities in the past have often seemed im-

mune to the constraint of ‘‘profitability’’ faced by pri-

vate businesses, their wage contracts may be relatively 

more onerous than those in the private sector.’’ Execu-
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tory Contracts and Municipal Bankruptcy, 85 Yale L. J. 

957, 965 (1976) (footnote omitted). Rejection of the con-

tracts may require the municipalities to renegotiate 

such contracts by state collective bargaining laws. It is 

intended that the power to reject collective bargaining 

agreements will pre-empt state termination provisions, 

but not state collective bargaining laws. Thus, a city 

would not be required to maintain existing employ-

ment terms during the renegotiation period. 

AMENDMENTS 

1988—Pub. L. 100–597 designated existing provisions as 

subsec. (a) and added subsec. (b). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–597 effective Nov. 3, 1988, 

but not applicable to any case commenced under this 

title before that date, see section 12 of Pub. L. 100–597, 

set out as a note under section 101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 902 of this 

title. 

§ 927. Limitation on recourse 

The holder of a claim payable solely from spe-
cial revenues of the debtor under applicable non-
bankruptcy law shall not be treated as having 
recourse against the debtor on account of such 
claim pursuant to section 1111(b) of this title. 

(Added Pub. L. 100–597, § 7(2), Nov. 3, 1988, 102 
Stat. 3029.) 

PRIOR PROVISIONS 

A prior section 927 was renumbered section 930 of this 

title. 

EFFECTIVE DATE 

Section effective Nov. 3, 1988, but not applicable to 

any case commenced under this title before that date, 

see section 12 of Pub. L. 100–597, set out as an Effective 

Date of 1988 Amendment note under section 101 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 922 of this title. 

§ 928. Post petition effect of security interest 

(a) Notwithstanding section 552(a) of this title 

and subject to subsection (b) of this section, spe-

cial revenues acquired by the debtor after the 

commencement of the case shall remain subject 

to any lien resulting from any security agree-

ment entered into by the debtor before the com-

mencement of the case. 
(b) Any such lien on special revenues, other 

than municipal betterment assessments, derived 

from a project or system shall be subject to the 

necessary operating expenses of such project or 

system, as the case may be. 

(Added Pub. L. 100–597, § 8, Nov. 3, 1988, 102 Stat. 

3029.) 

EFFECTIVE DATE 

Section effective Nov. 3, 1988, but not applicable to 

any case commenced under this title before that date, 

see section 12 of Pub. L. 100–597, set out as an Effective 

Date of 1988 Amendment note under section 101 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 106 of this title. 

§ 929. Municipal leases 

A lease to a municipality shall not be treated 

as an executory contract or unexpired lease for 

the purposes of section 365 or 502(b)(6) of this 

title solely by reason of its being subject to ter-

mination in the event the debtor fails to appro-

priate rent. 

(Added Pub. L. 100–597, § 9, Nov. 3, 1988, 102 Stat. 

3030.) 

EFFECTIVE DATE 

Section effective Nov. 3, 1988, but not applicable to 

any case commenced under this title before that date, 

see section 12 of Pub. L. 100–597, set out as an Effective 

Date of 1988 Amendment note under section 101 of this 

title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 106 of this title. 

§ 930. Dismissal 

(a) After notice and a hearing, the court may 

dismiss a case under this chapter for cause, in-

cluding— 
(1) want of prosecution; 
(2) unreasonable delay by the debtor that is 

prejudicial to creditors; 
(3) failure to propose a plan within the time 

fixed under section 941 of this title; 
(4) if a plan is not accepted within any time 

fixed by the court; 
(5) denial of confirmation of a plan under 

section 943(b) of this title and denial of addi-

tional time for filing another plan or a modi-

fication of a plan; or 
(6) if the court has retained jurisdiction 

after confirmation of a plan— 
(A) material default by the debtor with re-

spect to a term of such plan; or 
(B) termination of such plan by reason of 

the occurrence of a condition specified in 

such plan. 

(b) The court shall dismiss a case under this 

chapter if confirmation of a plan under this 

chapter is refused. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2623, § 927; 

Pub. L. 98–353, title III, § 496, July 10, 1984, 98 

Stat. 384; renumbered § 930, Pub. L. 100–597, § 7(1), 

Nov. 3, 1988, 102 Stat. 3029.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 927(b) of the House amendment is derived 

from section 927(b) of the Senate bill. The provision re-

quires mandatory dismissal if confirmation of a plan is 

refused. 

The House amendment deletes section 929 of the Sen-

ate amendment as unnecessary since the bankruptcy 

court has original exclusive jurisdiction of all cases 

under chapter 9. 

The House amendment deletes section 930 of the Sen-

ate amendment and incorporates section 507(a)(1) by 

reference. 

SENATE REPORT NO. 95–989 

Section 927 conforms to section 98 of current law [sec-

tion 418 of former title 11]. The Section permits dismis-

sal by the court for unreasonable delay by the debtor, 

failure to propose a plan, failure of acceptance of a 

plan, or default by the debtor under a conformed plan. 

Mandatory dismissal is required if confirmation is re-

fused. 

HOUSE REPORT NO. 95–595 

Section 926 [enacted as section 927] generally con-

forms to section 98(a) [section 418(a) of former title 11] 
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of current law. Stylistic changes have been made to 

conform the language with that used in chapter 11, sec-

tion 1112. The section permits dismissal by the court 

for unreasonable delay by the debtor that is prejudicial 

to creditors, failure to propose a plan, failure of con-

firmation of a plan, or material default by the debtor 

under a confirmed plan. The only significant change 

from current law lies in the second ground. Currently, 

section 98(a)(2) provides for dismissal if a proposed plan 

is not accepted, and section 98(b) requires dismissal if an 

accepted plan is not confirmed. In order to provide 

greater flexibility to the court, the debtor, and credi-

tors, the bill allows the court to permit the debtor to 

propose another plan if the first plan is not confirmed. 

In that event the debtor need not, as under current law, 

commence the case all over again. This could provide 

savings in time and administrative expenses if a plan is 

denied confirmation. 

AMENDMENTS 

1984—Subsec. (b). Pub. L. 98–353 substituted ‘‘con-

firmation of a plan under this chapter’’ for ‘‘confirma-

tion’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SUBCHAPTER III—THE PLAN 

§ 941. Filing of plan 

The debtor shall file a plan for the adjustment 

of the debtor’s debts. If such a plan is not filed 

with the petition, the debtor shall file such a 

plan at such later time as the court fixes. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2624.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

Section 941 gives the debtor the exclusive right to 

propose a plan, and directs that the debtor propose one 

either with the petition or within such time as the 

court directs. The section follows section 90(a) of cur-

rent law [section 410(a) of former title 11]. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 930 of this title. 

§ 942. Modification of plan 

The debtor may modify the plan at any time 

before confirmation, but may not modify the 

plan so that the plan as modified fails to meet 

the requirements of this chapter. After the debt-

or files a modification, the plan as modified be-

comes the plan. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2624.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

The House amendment deletes section 942 of the Sen-

ate amendment in favor of incorporating section 1125 

by cross-reference. Similarly, the House amendment 

does not incorporate section 944 or 945 of the Senate 

amendment since incorporation of several sections in 

chapter 11 in section 901 is sufficient. 

SENATE REPORT NO. 95–989 

Section 942 permits the debtor to modify the plan at 

any time before confirmation, as does section 90(a) of 

current law [section 410(a) of former title 11]. 

§ 943. Confirmation 

(a) A special tax payer may object to con-

firmation of a plan. 

(b) The court shall confirm the plan if— 

(1) the plan complies with the provisions of 

this title made applicable by sections 103(e) 

and 901 of this title; 

(2) the plan complies with the provisions of 

this chapter; 

(3) all amounts to be paid by the debtor or 

by any person for services or expenses in the 

case or incident to the plan have been fully 

disclosed and are reasonable; 

(4) the debtor is not prohibited by law from 

taking any action necessary to carry out the 

plan; 

(5) except to the extent that the holder of a 

particular claim has agreed to a different 

treatment of such claim, the plan provides 

that on the effective date of the plan each 

holder of a claim of a kind specified in section 

507(a)(1) of this title will receive on account of 

such claim cash equal to the allowed amount 

of such claim; 

(6) any regulatory or electoral approval nec-

essary under applicable nonbankruptcy law in 

order to carry out any provision of the plan 

has been obtained, or such provision is ex-

pressly conditioned on such approval; and 

(7) the plan is in the best interests of credi-

tors and is feasible. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2624; Pub. L. 

98–353, title III, § 497, July 10, 1984, 98 Stat. 384; 

Pub. L. 100–597, § 10, Nov. 3, 1988, 102 Stat. 3030.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 943(a) of the House amendment makes clear 

that a special taxpayer may object to confirmation of 

a plan. Section 943(b) of the House amendment is de-

rived from section 943 of the House bill respecting con-

firmation of a plan under chapter 9. It must be empha-

sized that these standards of confirmation are in addi-

tion to standards in section 1129 that are made applica-

ble to chapter 9 by section 901 of the House amendment. 

In particular, if the requirements of sections 1129(a)(8) 

are not complied with, then the proponent may request 

application of section 1129(b). The court will then be re-

quired to confirm the plan if it complies with the ‘‘fair 

and equitable’’ test and is in the best interests of credi-

tors. The best interests of creditors test does not mean 

liquidation value as under chapter XI of the Bank-

ruptcy Act [chapter 11 of former title 11]. In making 

such a determination, it is expected that the court will 

be guided by standards set forth in Kelley v. Everglades 

Drainage District, 319 U.S. 415 (1943) [Fla.1943, 63 S.Ct. 

1141, 87 L.Ed. 1485, rehearing denied 63 S.Ct. 1444, 320 

U.S. 214, 87 L.Ed. 1851, motion denied 64 S.Ct 783, 321 

U.S. 754, 88 L.Ed. 1054] and Fano v. Newport Heights Irri-

gation Dist., 114 F.2d 563 (9th Cir. 1940), as under present 

law, the bankruptcy court should make findings as de-

tailed as possible to support a conclusion that this test 

has been met. However, it must be emphasized that un-

like current law, the fair and equitable test under sec-

tion 1129(b) will not apply if section 1129(a)(8) has been 

satisfied in addition to the other confirmation stand-

ards specified in section 943 and incorporated by ref-

erence in section 901 of the House amendment. To the 

extent that American United Mutual Life Insurance Co. v. 

City of Avon Park, 311 U.S. 138 (1940) [Fla.1940, 61 S.Ct. 

157, 85 L.Ed. 91, 136 A.L.R. 860, rehearing denied 61 S.Ct. 

395, 311 U.S. 730, 85 L.Ed. 475] and other cases are to the 

contrary, such cases are overruled to that extent. 

SENATE REPORT NO. 95–989 

Section 946 [enacted as section 943] is adopted from 

current section 94 [section 414 of former title 11]. The 
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test for confirmation is whether or not the plan is fair 

and equitable and feasible. The fair and equitable test 

tracts current chapter X [chapter 10 of former title 11] 

and is known as the strict priority rule. Creditors must 

be provided, under the plan, the going concern value of 

their claims. The going concern value contemplates a 

‘‘comparison of revenues and expenditures taking into 

account the taxing power and the extent to which tax 

increases are both necessary and feasible’’ Municipal 

Insolvency, supra, at p. 64, and is intended to provide 

more of a return to creditors than the liquidation value 

if the city’s assets could be liquidated like those of a 

private corporation. 

HOUSE REPORT NO. 95–595 

In addition to the confirmation requirements incor-

porated from section 1129 by section 901, this section 

specifies additional requirements. Paragraph (1) re-

quires compliance with the provisions of the title made 

applicable in chapter 9 cases. This provision follows 

section 94(b)(2) [section 414(b)(2) of former title 11]. 

Paragraph (2) requires compliance with the provisions 

of chapter 9, as does section 94(b)(2). Paragraph (3) 

adopts section 94(b)(4), requiring disclosure and reason-

ableness of all payments to be made in connection with 

the plan or the case. Paragraph (4), copied from section 

92(b)(6) [probably should be ‘‘94(b)(6)’’ which was section 

414(b)(6) of former title 11], requires that the debtor not 

be prohibited by law from taking any action necessary 

to carry out the plan. Paragraph (5) departs from cur-

rent law by requiring that administrative expenses be 

paid in full, but not necessarily in cash. Finally, para-

graph (6) requires that the plan be in the best interest 

of creditors and feasible. The best interest test was de-

leted in section 94(b)(1) of current chapter IX from pre-

vious chapter IX [chapter 9 of former title 11] because 

it was redundant with the fair and equitable rule. How-

ever, this bill proposes a new confirmation standard 

generally for reorganization, one element of which is 

the best interest of creditors test; see section 1129(a)(7). 

In that section, the test is phrased in terms of liquida-

tion of the debtor. Because that is not possible in a mu-

nicipal case, the test here is phrased in its more tradi-

tional form, using the words of art ‘‘best interest of 

creditors.’’ The best interest of creditors test here is in 

addition to the financial standards imposed on the plan 

by sections 1129(a)(8) and 1129(b), just as those provi-

sions are in addition to the comparable best interest 

test in chapter 11, 11 U.S.C. 1129(a)(7). The feasibility 

requirement, added in the revision of chapter IX last 

year, is retained. 

AMENDMENTS 

1988—Subsec. (b)(6), (7). Pub. L. 100–597 added par. (6) 

and redesignated former par. (6) as (7). 

1984—Subsec. (b)(4). Pub. L. 98–353, § 497(1), struck out 

‘‘to be taken’’ after ‘‘necessary’’. 

Subsec. (b)(5). Pub. L. 98–353, § 497(2), substituted pro-

visions requiring the plan to provide payment of cash 

in an amount equal to the allowed amount of a claim 

except to the extent that the holder of a particular 

claim has agreed to different treatment of such claim, 

for provisions which required the plan to provide for 

payment of property of a value equal to the allowed 

amount of such claim except to the extent that the 

holder of a particular claim has waived such payment 

on such claim. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–597 effective Nov. 3, 1988, 

but not applicable to any case commenced under this 

title before that date, see section 12 of Pub. L. 100–597, 

set out as a note under section 101 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 347, 930 of this 

title. 

§ 944. Effect of confirmation 

(a) The provisions of a confirmed plan bind the 

debtor and any creditor, whether or not— 
(1) a proof of such creditor’s claim is filed or 

deemed filed under section 501 of this title; 
(2) such claim is allowed under section 502 of 

this title; or 
(3) such creditor has accepted the plan. 

(b) Except as provided in subsection (c) of this 

section, the debtor is discharged from all debts 

as of the time when— 
(1) the plan is confirmed; 
(2) the debtor deposits any consideration to 

be distributed under the plan with a disbursing 

agent appointed by the court; and 
(3) the court has determined— 

(A) that any security so deposited will con-

stitute, after distribution, a valid legal obli-

gation of the debtor; and 
(B) that any provision made to pay or se-

cure payment of such obligation is valid. 

(c) The debtor is not discharged under sub-

section (b) of this section from any debt— 
(1) excepted from discharge by the plan or 

order confirming the plan; or 
(2) owed to an entity that, before confirma-

tion of the plan, had neither notice nor actual 

knowledge of the case. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2624.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

[Section 947] Subsection (a) [enacted as section 944(a)] 

makes the provisions of a confirmed plan binding on 

the debtor and creditors. It is derived from section 95(a) 

of chapter 9 [section 415(a) of former title 11]. 
Subsections (b) and (c) [enacted as section 944(b) and 

(c)] provide for the discharge of a municipality. The 

discharge is essentially the same as that granted under 

section 95(b) of the Bankruptcy Act [section 415(b) of 

former title 11]. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 524 of this 

title. 

§ 945. Continuing jurisdiction and closing of the 
case 

(a) The court may retain jurisdiction over the 

case for such period of time as is necessary for 

the successful implementation of the plan. 
(b) Except as provided in subsection (a) of this 

section, the court shall close the case when ad-

ministration of the case has been completed. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2625; Pub. L. 

98–353, title III, § 498, July 10, 1984, 98 Stat. 384.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

Section 948 [enacted as section 945] permits the court 

to retain jurisdiction over the case to ensure successful 

execution of the plan. The provision is the same as that 

found in section 96(e) of Chapter 9 of the present Act 

[section 416(e) of former title 11]. 

AMENDMENTS 

1984—Subsec. (a). Pub. L. 98–353 substituted ‘‘imple-

mentation’’ for ‘‘execution’’. 
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EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

§ 946. Effect of exchange of securities before the 
date of the filing of the petition 

The exchange of a new security under the plan 

for a claim covered by the plan, whether such 

exchange occurred before or after the date of the 

filing of the petition, does not limit or impair 

the effectiveness of the plan or of any provision 

of this chapter. The amount and number speci-

fied in section 1126(c) of this title include the 

amount and number of claims formerly held by 

a creditor that has participated in any such ex-

change. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2625.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

The House amendment deletes section 950 of the Sen-

ate amendment as unnecessary. The constitutionality 

of chapter 9 of the House amendment is beyond doubt. 

SENATE REPORT NO. 95–989 

[Section 949] This section [enacted as section 946], 

which follows section 97 of current law [section 417 of 

former title 11], permits an exchange of a security be-

fore the case is filed to constitute an acceptance of the 

plan if the exchange was under a proposal that later be-

comes the plan. 

CHAPTER 11—REORGANIZATION 

SUBCHAPTER I—OFFICERS AND 

ADMINISTRATION 

Sec. 

1101. Definitions for this chapter. 

1102. Creditors’ and equity security holders’ com-

mittees. 

1103. Powers and duties of committees. 

1104. Appointment of trustee or examiner. 

1105. Termination of trustee’s appointment. 

1106. Duties of trustee and examiner. 

1107. Rights, powers, and duties of debtor in posses-

sion. 

1108. Authorization to operate business. 

1109. Right to be heard. 

1110. Aircraft equipment and vessels. 

1111. Claims and interests. 

1112. Conversion or dismissal. 

1113. Rejection of collective bargaining agree-

ments. 

1114. Payment of insurance benefits to retired em-

ployees. 

SUBCHAPTER II—THE PLAN 

1121. Who may file a plan. 

1122. Classification of claims or interests. 

1123. Contents of plan. 

1124. Impairment of claims or interests. 

1125. Postpetition disclosure and solicitation. 

1126. Acceptance of plan. 

1127. Modification of plan. 

1128. Confirmation hearing. 

1129. Confirmation of plan. 

SUBCHAPTER III—POSTCONFIRMATION MATTERS 

1141. Effect of confirmation. 

1142. Implementation of plan. 

1143. Distribution. 

Sec. 

1144. Revocation of an order of confirmation. 

1145. Exemption from securities laws. 

1146. Special tax provisions. 

SUBCHAPTER IV—RAILROAD REORGANIZATION 

1161. Inapplicability of other sections. 

1162. Definition. 

1163. Appointment of trustee. 

1164. Right to be heard. 

1165. Protection of the public interest. 

1166. Effect of subtitle IV of title 49 and of Federal, 

State, or local regulations. 

1167. Collective bargaining agreements. 

1168. Rolling stock equipment. 

1169. Effect of rejection of lease of railroad line. 

1170. Abandonment of railroad line. 

1171. Priority claims. 

1172. Contents of plan. 

1173. Confirmation of plan. 

1174. Liquidation. 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Chapter 11 of the House amendment is derived in 

large part from chapter 11 as contained in the House 

bill. Unlike chapter 11 of the Senate amendment, chap-

ter 11 of the House amendment does not represent an 

extension of chapter X of current law [chapter 10 of 

former title 11] or any other chapter of the Bankruptcy 

Act [former title 11]. Rather chapter 11 of the House 

amendment takes a new approach consolidating sub-

jects dealt with under chapters VIII, X, XI, and XII of 

the Bankruptcy Act [chapters 8, 10, 11, and 12 of former 

title 11]. The new consolidated chapter 11 contains no 

special procedure for companies with public debt or eq-

uity security holders. Instead, factors such as the 

standard to be applied to solicitation of acceptances of 

a plan of reorganization are left to be determined by 

the court on a case-by-case basis. In order to insure 

that adequate investigation of the debtor is conducted 

to determine fraud or wrongdoing on the part of 

present management, an examiner is required to be ap-

pointed in all cases in which the debtor’s fixed, liq-

uidated, and unsecured debts, other than debts for 

goods, services, or taxes, or owing to an insider, exceed 

$5 million. This should adequately represent the needs 

of public security holders in most cases. However, in 

addition, section 1109 of the House amendment enables 

both the Securities and Exchange Commission and any 

party in interest who is creditor, equity security hold-

er, indenture trustee, or any committee representing 

creditors or equity security holders to raise and appear 

and be heard on any issue in a case under chapter 11. 

This will enable the bankruptcy court to evaluate all 

sides of a position and to determine the public interest. 

This approach is sharply contrasted to that under chap-

ter X of present law in which the public interest is 

often determined only in terms of the interest of public 

security holders. The advisory role of the Securities 

and Exchange Commission will enable the court to bal-

ance the needs of public security holders against equal-

ly important public needs relating to the economy, 

such as employment and production, and other factors 

such as the public health and safety of the people or 

protection of the national interest. In this context, the 

new chapter 11 deletes archaic rules contained in cer-

tain chapters of present law such as the requirement of 

an approval hearing and the prohibition of prepetition 

solicitation. Such requirements were written in an age 

before the enactment of the Trust Indenture Act [15 

U.S.C. 77aaa et seq.] and the development of securities 

laws had occurred. The benefits of these provisions 

have long been outlived but the detriment of the provi-

sions served to frustrate and delay effective reorganiza-

tion in those chapters of the Bankruptcy Act in which 

such provisions applied. Chapter 11 thus represents a 

much needed revision of reorganization laws. A brief 

discussion of the history of this important achievement 
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is useful to an appreciation of the monumental reform 

embraced in chapter 11. 
Under the existing Bankruptcy Act [former title 11] 

debtors seeking reorganization may choose among 

three reorganization chapters, chapter X, chapter XI, 

and chapter XII [chapters 10, 11, and 12 of former title 

11]. Individuals and partnerships may file under chapter 

XI or, if they own property encumbered by mortgage 

liens, they may file under chapter XII. A corporation 

may file under either chapter X or chapter XI, but is 

ineligible to file under chapter XII. Chapter X was de-

signed to facilitate the pervasive reorganization of cor-

porations whose creditors include holders of publicly 

issued debt securities. Chapter XI, on the other hand, 

was designed to permit smaller enterprises to negotiate 

composition or extension plans with their unsecured 

creditors. The essential differences between chapters X 

and XI are as follows. Chapter X mandates that, first, 

an independent trustee be appointed and assume man-

agement control from the officers and directors of the 

debtor corporation; second, the Securities and Ex-

change Commission must be afforded an opportunity to 

participate both as an adviser to the court and as a rep-

resentative of the interests of public security holders; 

third, the court must approve any proposed plan of re-

organization, and prior to such approval, acceptances 

of creditors and shareholders may not be solicited; 

fourth, the court must apply the absolute priority rule; 

and fifth, the court has the power to affect, and grant 

the debtor a discharge in respect of, all types of claims, 

whether secured or unsecured and whether arising by 

reason of fraud or breach of contract. 
The Senate amendment consolidates chapters X, XI, 

and XII [chapters 10, 11, and 12 of former title 11], but 

establishes a separate and distinct reorganization pro-

cedure for ‘‘public companies.’’ The special provisions 

applicable to ‘‘public companies’’ are tantamount to 

the codification of chapter X of the existing Bank-

ruptcy Act and thus result in the creation of a ‘‘two- 

track system.’’ The narrow definition of the term ‘‘pub-

lic company’’ would require many businesses which 

could have been rehabilitated under chapter XI to in-

stead use the more cumbersome procedures of chapter 

X, whether needed or not. 
The special provisions of the Senate amendment ap-

plicable to a ‘‘public company’’ are as follows: 
(a) Section 1101(3) defines a ‘‘public company’’ as a 

debtor who, within 12 months prior to the filing of the 

petition, had outstanding $5 million or more in debt 

and had not less than 1000 security holders; 
(b) Section 1104(a) requires the appointment of a dis-

interested trustee irrespective of whether creditors 

support such appointment and whether there is cause 

for such appointment; 
(c) Section 1125(f) prohibits the solicitation of accept-

ances of a plan of reorganization prior to court ap-

proval of such plan even though the solicitation com-

plies with all applicable securities laws; 
(d) Section 1128(a) requires the court to conduct a 

hearing on any plan of reorganization proposed by the 

trustee or any other party; 
(e) Section 1128(b) requires the court to refer any 

plans ‘‘worthy of consideration’’ to the Securities and 

Exchange Commission for their examination and re-

port, prior to court approval of a plan; and 
(f) Section 1128(c) and section 1130(a)(7) requires the 

court to approve a plan or plans which are ‘‘fair and 

equitable’’ and comply with the other provisions of 

chapter 11. 
The record of the Senate hearings on S. 2266 and the 

House hearings on H.R. 8200 is replete with evidence of 

the failure of the reorganization provisions of the exist-

ing Bankruptcy Act [former title 11] to meet the needs 

of insolvent corporations in today’s business environ-

ment. Chapter X [chapter 10 of former title 11] was de-

signed to impose rigid and formalized procedures upon 

the reorganization of corporations and, although de-

signed to protect public creditors, has often worked to 

the detriment of such creditors. As the House report 

has noted: 

The negative results under chapter X [chapter 10 of 

former title 11] have resulted from the stilted proce-

dures, under which management is always ousted and 

replaced by an independent trustee, the courts and the 

Securities and Exchange Commission examine the plan 

of reorganization in great detail, no matter how long 

that takes, and the court values the business, a time 

consuming and inherently uncertain procedure. 
The House amendment deletes the ‘‘public company’’ 

exception, because it would codify the well recognized 

infirmities of chapter X [chapter 10 of former title 11], 

because it would extend the chapter X approach to a 

large number of new cases without regard to whether 

the rigid and formalized procedures of chapter X are 

needed, and because it is predicated upon the myth 

that provisions similar to those contained in chapter X 

are necessary for the protection of public investors. 

Bankruptcy practice in large reorganization cases has 

also changed substantially in the 40 years since the 

Chandler Act [June 22, 1938, ch. 575, 52 Stat. 883, amend-

ing former title 11] was enacted. This change is, in 

large part, attributable to the pervasive effect of the 

Federal securities laws and the extraordinary success 

of the Securities and Exchange Commission in sensitiz-

ing both management and members of the bar to the 

need for full disclosure and fair dealing in transactions 

involving publicly held securities. 
It is important to note that Congress passed the 

Chandler Act [June 22, 1938, ch. 575, 52 Stat. 883, amend-

ing former title 11] prior to enactment of the Trust In-

denture Act of 1939 [15 U.S.C. section 77aaa et seq.] and 

prior to the definition and enforcement of the disclo-

sure requirements of the Securities Act of 1933 [15 

U.S.C. 77a et seq.] and the Securities Exchange Act of 

1934 [15 U.S.C. 78a et seq.]. The judgments made by the 

75th Congress in enacting the Chandler Act are not 

equally applicable to the financial markets of 1978. 

First of all, most public debenture holders are neither 

weak nor unsophisticated investors. In most cases, a 

significant portion of the holders of publicly issued de-

bentures are sophisticated institutions, acting for their 

own account or as trustees for investment funds, pen-

sion funds, or private trusts. In addition, debenture 

holders, sophisticated, and unsophisticated alike, are 

represented by indenture trustees, qualified under sec-

tion 77ggg of the Trust Indenture Act [probably should 

be ‘‘section 307’’ which is 15 U.S.C. 77ggg]. Given the 

high standard of care to which indenture trustees are 

bound, they are invariably active and sophisticated 

participants in efforts to rehabilitate corporate debtors 

in distress. 
It is also important to note that in 1938 when the 

Chandler Act [June 22, 1938, ch. 575, 52 Stat. 883, amend-

ing former title 11] was enacted, public investors com-

monly held senior, not subordinated, debentures and 

corporations were very often privately owned. In this 

environment, the absolute priority rule protected de-

benture holders from an erosion of their position in 

favor of equity holders. Today, however, if there are 

public security holders in a case, they are likely to be 

holders of subordinated debentures and equity and thus 

the application of the absolute priority rule under 

chapter X [chapter 10 of former title 11] leads to the ex-

clusion, rather than the protection, of the public. 
The primary problem posed by chapter X [chapter 10 

of former title 11] is delay. The modern corporation is 

a complex and multifaceted entity. Most corporations 

do not have a significant market share of the lines of 

business in which they compete. The success, and even 

the survival, of a corporation in contemporary markets 

depends on three elements: First, the ability to attract 

and hold skilled management; second, the ability to ob-

tain credit; and third, the corporation’s ability to 

project to the public an image of vitality. Over and 

over again, it is demonstrated that corporations which 

must avail themselves of the provisions of the Bank-

ruptcy Act [former title 11] suffer appreciable deterio-

ration if they are caught in a chapter X proceeding for 

any substantial period of time. 
There are exceptions to this rule. For example, King 

Resources filed a chapter X [chapter 10 of former title 
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11] petition in the District of Colorado and it emerged 

from such proceeding as a solvent corporation. The 

debtor’s new found solvency was not, however, so much 

attributable to a brilliant rehabilitation program con-

ceived by a trustee, but rather to a substantial appre-

ciation in the value of the debtor’s oil and uranium 

properties during the pendency of the proceedings. 
Likewise, Equity Funding is always cited as an exam-

ple of a successful chapter X [chapter 10 of former title 

11] case. But it should be noted that in Equity Funding 

there was no question about retaining existing manage-

ment. Rather, Equity Funding involved fraud on a 

grand scale. Under the House amendment with the dele-

tion of the mandatory appointment of a trustee in 

cases involving ‘‘public companies,’’ a bankruptcy 

judge, in a case like Equity Funding, would presumably 

have little difficulty in concluding that a trustee 

should be appointed under section 1104(6). 
While I will not undertake to list the chapter X 

[chapter 10 of former title 11] failures, it is important 

to note a number of cases involving corporations which 

would be ‘‘public companies’’ under the Senate amend-

ment which have successfully skirted the shoals of 

chapter X and confirmed plans of arrangement in chap-

ter XI [chapter 11 of former title 11]. Among these are 

Daylin, Inc. (‘‘Daylin’’) and Colwell Mortgage Investors 

(‘‘Colwell’’). 
Daylin filed a chapter XI [chapter 11 of former title 

11] petition on February 26, 1975, and confirmed its plan 

of arrangement on October 20, 1976. The success of its 

turnaround is best evidenced by the fact that it had 

consolidated net income of $6,473,000 for the first three 

quarters of the 1978 fiscal year. 
Perhaps the best example of the contrast between 

chapter XI and chapter X [chapters 11 and 10 of former 

title 11] is the recent case of In re Colwell Mortgage In-

vestors. Colwell negotiated a recapitalization plan with 

its institutional creditors, filed a proxy statement with 

the Securities and Exchange Commission, and solicited 

consents of its creditors and shareholders prior to filing 

its chapter XI petition. Thereafter, Colwell confirmed 

its plan of arrangement 41 days after filing its chapter 

XI petition. This result would have been impossible 

under the Senate amendment since Colwell would have 

been a ‘‘public company.’’ 
There are a number of other corporations with pub-

licly held debt which have successfully reorganized 

under chapter XI [chapter 11 of former title 11]. Among 

these are National Mortgage Fund (NMF), which filed a 

chapter XI petition in the northern district of Ohio on 

June 30, 1976. Prior to commencement of the chapter XI 

proceeding, NMF filed a proxy statement with the Se-

curities and Exchange Commission and solicited ac-

ceptances to a proposed plan of arrangement. The NMF 

plan was subsequently confirmed on December 14, 1976. 

The Securities and Exchange Commission did not file a 

motion under section 328 of the Bankruptcy Act [sec-

tion 728 of former title 11] to transfer the case to chap-

ter X [chapter 10 of former title 11] and a transfer mo-

tion which was filed by private parties was denied by 

the court. 
While there are other examples of large publicly held 

companies which have successfully reorganized in chap-

ter XI [chapter 11 of former title 11], including Esgrow, 

Inc. (C.D.Cal. 73–02510), Sherwood Diversified Services 

Inc. (S.D.N.Y. 73–B–213), and United Merchants and 

Manufacturers, Inc. (S.D.N.Y. 77–B–1513), the numerous 

successful chapter XI cases demonstrate two points: 

first, the complicated and time-consuming provisions 

of chapter X [chapter 10 of former title 11] are not al-

ways necessary for the successful reorganization of a 

company with publicly held debt, and second, the more 

flexible provisions in chapter XI permit a debtor to ob-

tain relief under the Bankruptcy Act [former title 11] 

in significantly less time than is required to confirm a 

plan of reorganization under chapter X of the Bank-

ruptcy Act. 
One cannot overemphasize the advantages of speed 

and simplicity to both creditors and debtors. Chapter 

XI [chapter 11 of former title 11] allows a debtor to ne-

gotiate a plan outside of court and, having reached a 

settlement with a majority in number and amount of 

each class of creditors, permits the debtor to bind all 

unsecured creditors to the terms of the arrangement. 

From the perspective of creditors, early confirmation 

of a plan of arrangement: first, generally reduces ad-

ministrative expenses which have priority over the 

claims of unsecured creditors; second, permits creditors 

to receive prompt distributions on their claims with re-

spect to which interest does not accrue after the filing 

date; and third, increases the ultimate recovery on 

creditor claims by minimizing the adverse effect on the 

business which often accompanies efforts to operate an 

enterprise under the protection of the Bankruptcy Act 

[former title 11]. 

Although chapter XI [chapter 11 of former title 11] of-

fers the corporate debtor flexibility and continuity of 

management, successful rehabilitation under chapter 

XI is often impossible for a number of reasons. First, 

chapter XI does not permit a debtor to ‘‘affect’’ secured 

creditors or shareholders, in the absence of their con-

sent. Second, whereas a debtor corporation in chapter 

X [chapter 10 of former title 11], upon the consumma-

tion of the plan or reorganization, is discharged from 

all its debts and liabilities, a corporation in chapter XI 

may not be able to get a discharge in respect of certain 

kinds of claims including fraud claims, even in cases 

where the debtor is being operated under new manage-

ment. The language of chapter 11 in the House amend-

ment solves these problems and thus increases the util-

ity and flexibility of the new chapter 11, as compared 

to chapter XI of the existing Bankruptcy Act [chapter 

11 of former title 11]. 

Those who would urge the adoption of a two-track 

system have two major obstacles to meet. First, the 

practical experience of those involved in business reha-

bilitation cases, practitioners, debtors, and bankruptcy 

judges, has been that the more simple and expeditious 

procedures of chapter XI [chapter 11 of former title 11] 

are appropriate in the great majority of cases. While 

attempts have been made to convince the courts that a 

chapter X [chapter 10 of former title 11] proceeding is 

required in every case where public debt is present, the 

courts have categorically rejected such arguments. 

Second, chapter X has been far from a success. Of the 

991 chapter X cases filed during the period of January 

1, 1967, through December 31, 1977, only 664 have been 

terminated. Of those cases recorded as ‘‘terminated,’’ 

only 140 resulted in consummated plans. This 21 per-

cent success rate suggests one of the reasons for the 

unpopularity of chapter X. 

In summary, it has been the experience of the great 

majority of those who have testified before the Senate 

and House subcommittees that a consolidated approach 

to business rehabilitation is warranted. Such approach 

is adopted in the House amendment. 

Having discussed the general reasons why chapter 11 

of the House amendment is sorely needed, a brief dis-

cussion of the differences between the House bill, Sen-

ate amendment, and the House amendment, is in order. 

Since chapter 11 of the House amendment rejects the 

concept of separate treatment for a public company, 

sections 1101(3), 1104(a), 1125(f), 1128, and 1130(a)(7) of the 

Senate amendment have been deleted. 

AMENDMENTS 

1988—Pub. L. 100–334, § 2(c), June 16, 1988, 102 Stat. 613, 

added item 1114. 

1984—Pub. L. 98–353, title III, §§ 514(b), 541(b), July 10, 

1984, 98 Stat. 387, 391, added item 1113 and substituted 

‘‘Implementation’’ for ‘‘Execution’’ in item 1142. 

1983—Pub. L. 97–449, § 5(a)(1), Jan. 12, 1983, 96 Stat. 

2442, substituted ‘‘subtitle IV of title 49’’ for ‘‘Inter-

state Commerce Act’’ in item 1166. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 103, 105, 109, 303, 

326, 327, 329, 346, 347, 362, 363, 365, 502, 503, 524, 546, 706, 

1102, 1203, 1301, 1306, 1307 of this title; title 20 section 
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1087; title 26 sections 108, 1398, 6012; title 28 sections 157, 

586, 1930; title 29 sections 1341, 1342. 

SUBCHAPTER I—OFFICERS AND 

ADMINISTRATION 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 103 of this 

title. 

§ 1101. Definitions for this chapter 

In this chapter— 

(1) ‘‘debtor in possession’’ means debtor ex-

cept when a person that has qualified under 

section 322 of this title is serving as trustee in 

the case; 

(2) ‘‘substantial consummation’’ means— 

(A) transfer of all or substantially all of 

the property proposed by the plan to be 

transferred; 

(B) assumption by the debtor or by the 

successor to the debtor under the plan of the 

business or of the management of all or sub-

stantially all of the property dealt with by 

the plan; and 

(C) commencement of distribution under 

the plan. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2626.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

This section contains definitions of three terms that 

are used in chapter 11. Paragraph (1) defines debtor in 

possession to mean the debtor, except when a trustee 

who has qualified in serving in the case. 

Paragraph (2), derived from section 229a of current 

law [section 629(a) of former title 11], defines substan-

tial consummation. Substantial consummation of a 

plan occurs when transfer of all or substantially all of 

the property proposed by the plan to be transferred is 

actually transferred; when the debtor (or its successor) 

has assumed the business of the debtor or the manage-

ment of all or substantially all of the property dealt 

with by the plan; and when distribution under the plan 

has commenced. 

Paragraph (3) defines for purposes of Chapter 11 a 

public company to mean ‘‘a debtor who, within 12 

months prior to the filing of a petition for relief under 

this chapter, had outstanding liabilities of $5 million or 

more, exclusive of liabilities for goods, services, or 

taxes and not less than 1,000 security holders.’’ There 

are, as noted, special safeguards for public investors re-

lated to the reorganization of a public company, as so 

defined. 

Both requirements must be met: liabilities, excluding 

tax obligations and trade liabilities, must be $5 million 

or more; and (2) the number of holders of securities, 

debt or equity, or both, must be not less than 1,000. The 

amount and number are to be determined as of any 

time within 12 months prior to the filing of the petition 

for reorganization. 

§ 1102. Creditors’ and equity security holders’ 
committees 

(a)(1) Except as provided in paragraph (3), as 

soon as practicable after the order for relief 

under chapter 11 of this title, the United States 

trustee shall appoint a committee of creditors 

holding unsecured claims and may appoint addi-

tional committees of creditors or of equity secu-

rity holders as the United States trustee deems 

appropriate. 

(2) On request of a party in interest, the court 

may order the appointment of additional com-

mittees of creditors or of equity security holders 

if necessary to assure adequate representation 

of creditors or of equity security holders. The 

United States trustee shall appoint any such 

committee. 
(3) On request of a party in interest in a case 

in which the debtor is a small business and for 

cause, the court may order that a committee of 

creditors not be appointed. 
(b)(1) A committee of creditors appointed 

under subsection (a) of this section shall ordi-

narily consist of the persons, willing to serve, 

that hold the seven largest claims against the 

debtor of the kinds represented on such commit-

tee, or of the members of a committee organized 

by creditors before the commencement of the 

case under this chapter, if such committee was 

fairly chosen and is representative of the dif-

ferent kinds of claims to be represented. 
(2) A committee of equity security holders ap-

pointed under subsection (a)(2) of this section 

shall ordinarily consist of the persons, willing to 

serve, that hold the seven largest amounts of eq-

uity securities of the debtor of the kinds rep-

resented on such committee. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2626; Pub. L. 

98–353, title III, § 499, July 10, 1984, 98 Stat. 384; 

Pub. L. 99–554, title II, § 221, Oct. 27, 1986, 100 

Stat. 3101; Pub. L. 103–394, title II, § 217(b), Oct. 

22, 1994, 108 Stat. 4127.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1102(a) of the House amendment adopts a 

compromise between the House bill and Senate amend-

ment requiring appointment of a committee of credi-

tors holding unsecured claims by the court; the alter-

native of creditor committee election is rejected. 
Section 1102(b) of the House amendment represents a 

compromise between the House bill and the Senate 

amendment by preventing the appointment of creditors 

who are unwilling to serve on a creditors committee. 

SENATE REPORT NO. 95–989 

This section provides for the election and appoint-

ment of committees. Subsection (c) provides that this 

section does not apply in case of a public company, as 

to which a trustee, appointed under section 1104(a) will 

have responsibility to administer the estate and to for-

mulate a plan as provided in section 1106(a). 
There is no need for the election or appointment of 

committees for which the appointment of a trustee is 

mandatory. In the case of a public company there are 

likely to be several committees, each representing a 

different class of security holders and seeking author-

ity to retain accountants, lawyers, and other experts, 

who will expect to be paid. If in the case of a public 

company creditors or stockholders wish to organize 

committees, they may do so, as authorized under sec-

tion 1109(a). Compensation and reimbursement will be 

allowed for contributions to the reorganization pursu-

ant to section 503(b) (3) and (4). 

HOUSE REPORT NO. 95–595 

This section provides for the appointment of credi-

tors’ and equity security holders’ committees, which 

will be the primary negotiating bodies for the formula-

tion of the plan of reorganization. They will represent 

the various classes of creditors and equity security 

holders from which they are selected. They will also 

provide supervision of the debtor in possession and of 

the trustee, and will protect their constituents’ inter-

ests. 
Subsection (a) requires the court to appoint at least 

one committee. That committee is to be composed of 
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creditors holding unsecured claims. The court is au-

thorized to appoint such additional committees as are 

necessary to assure adequate representation of credi-

tors and equity security holders. The provision will be 

relied upon in cases in which the debtor proposes to af-

fect several classes of debt or equity holders under the 

plan, and in which they need representation. 
Subsection (b) contains precatory language directing 

the court to appoint the persons holding the seven larg-

est claims against the debtor of the kinds represented 

on a creditors’ committee, or the members of a pre-

petition committee organized by creditors before the 

order for relief under chapter 11. The court may con-

tinue prepetition committee members only if the com-

mittee was fairly chosen and is representative of the 

different kinds of claims to be represented. The court is 

restricted to the appointment of persons in order to ex-

clude governmental holders of claims or interests. 
Paragraph (2) of subsection (b) requires similar treat-

ment for equity security holders’ committees. The 

seven largest holders are normally to be appointed, but 

the language is only precatory. 
Subsection (c) authorizes the court, on request of a 

party in interest, to change the size or the membership 

of a creditors’ or equity security holders’ committee if 

the membership of the committee is not representative 

of the different kinds of claims or interests to be rep-

resented. This subsection is intended, along with the 

nonbinding nature of subsection (b), to afford the court 

latitude in appointing a committee that is manageable 

and representative in light of the circumstances of the 

case. 

AMENDMENTS 

1994—Subsec. (a). Pub. L. 103–394 substituted ‘‘Except 

as provided in paragraph (3), as’’ for ‘‘As’’ in par. (1) and 

added par. (3). 
1986—Subsec. (a). Pub. L. 99–554, § 221(1), amended sub-

sec. (a) generally, substituting ‘‘chapter 11 of this title, 

the United States trustee shall appoint a committee of 

creditors holding unsecured claims and may appoint 

additional committees of creditors or of equity secu-

rity holders as the United States trustee deems appro-

priate’’ for ‘‘this chapter, the court shall appoint a 

committee of creditors holding unsecured claims’’ in 

par. (1) and ‘‘United States trustee’’ for ‘‘court’’ in par. 

(2). 
Subsec. (c). Pub. L. 99–554, § 221(2), struck out subsec. 

(c) which read as follows: ‘‘On request of a party in in-

terest and after notice and a hearing, the court may 

change the membership or the size of a committee ap-

pointed under subsection (a) of this section if the mem-

bership of such committee is not representative of the 

different kinds of claims or interests to be rep-

resented.’’ 
1984—Subsec. (b)(1). Pub. L. 98–353 substituted ‘‘com-

mencement of the case’’ for ‘‘order for relief’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Effective date and applicability of amendment by 

Pub. L. 99–554 dependent upon the judicial district in-

volved, see section 302(d), (e) of Pub. L. 99–554, set out 

as a note under section 581 of Title 28, Judiciary and 

Judicial Procedure. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 101, 328, 348, 503, 

901, 1103, 1114 of this title. 

§ 1103. Powers and duties of committees 

(a) At a scheduled meeting of a committee ap-

pointed under section 1102 of this title, at which 

a majority of the members of such committee 

are present, and with the court’s approval, such 

committee may select and authorize the em-

ployment by such committee of one or more at-

torneys, accountants, or other agents, to rep-

resent or perform services for such committee. 

(b) An attorney or accountant employed to 

represent a committee appointed under section 

1102 of this title may not, while employed by 

such committee, represent any other entity hav-

ing an adverse interest in connection with the 

case. Representation of one or more creditors of 

the same class as represented by the committee 

shall not per se constitute the representation of 

an adverse interest. 

(c) A committee appointed under section 1102 

of this title may— 

(1) consult with the trustee or debtor in pos-

session concerning the administration of the 

case; 

(2) investigate the acts, conduct, assets, li-

abilities, and financial condition of the debtor, 

the operation of the debtor’s business and the 

desirability of the continuance of such busi-

ness, and any other matter relevant to the 

case or to the formulation of a plan; 

(3) participate in the formulation of a plan, 

advise those represented by such committee of 

such committee’s determinations as to any 

plan formulated, and collect and file with the 

court acceptances or rejections of a plan; 

(4) request the appointment of a trustee or 

examiner under section 1104 of this title; and 

(5) perform such other services as are in the 

interest of those represented. 

(d) As soon as practicable after the appoint-

ment of a committee under section 1102 of this 

title, the trustee shall meet with such commit-

tee to transact such business as may be nec-

essary and proper. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2627; Pub. L. 

98–353, title III, §§ 324, 500, July 10, 1984, 98 Stat. 

358, 384.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

This section defines the powers and duties of a com-

mittee elected or appointed under section 1102. 

Under subsection (a) the committee may, if author-

ized by the court, employ one or more attorneys, ac-

countants, or other agents to represent or perform 

services for the committee. Normally one attorney 

should suffice; more than one may be authorized for 

good cause. The same considerations apply to the serv-

ices of others, if the need for any at all is dem-

onstrated. 

Under subsections (c) and (d) the committee, like any 

party in interest, may confer with the trustee or debtor 

regarding the administration of the estate; may advise 

the court on the need for a trustee under section 

1104(b). The committee may investigate matters speci-

fied in paragraph (2) of subsection (c), but only if au-

thorized by the court and if no trustee or examiner is 

appointed. 

HOUSE REPORT NO. 95–595 

Subsection (a) of this section authorizes a committee 

appointed under section 1102 to select and authorize the 
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employment of counsel, accountants, or other agents, 

to represent or perform services for the committee. The 

committee’s selection and authorization is subject to 

the court’s approval, and may only be done at a meet-

ing of the committee at which a majority of its mem-

bers are present. The subsection provides for the em-

ployment of more than one attorney. However, this will 

be the exception, and not the rule; cause must be shown 

to depart from the normal standard. 

Subsection (b) requires a committee’s counsel to 

cease representation of any other entity in connection 

with the case after he begins to represent the commit-

tee. This will prevent the potential of severe conflicts 

of interest. 

Subsection (c) lists a committee’s functions in a 

chapter 11 case. The committee may consult with the 

trustee or debtor in possession concerning the adminis-

tration of the case, may investigate the acts, conduct, 

assets, liabilities and financial condition of the debtor, 

the operation of the debtor’s business, and the desir-

ability of the continuance of the business, and any 

other matter relevant to the case or to the formulation 

of a plan. The committee may participate in the formu-

lation of a plan, advise those it represents of the com-

mittee’s recommendation with respect to any plan for-

mulated, and collect and file acceptances. These will be 

its most important functions. The committee may also 

determine the need for the appointment of a trustee, if 

one has not previously been appointed, and perform 

such other services as are in the interest of those rep-

resented. 

Subsection (d) requires the trustee and each commit-

tee to meet as soon as practicable after their appoint-

ments to transact such business as may be necessary 

and proper. 

AMENDMENTS 

1984—Subsec. (b). Pub. L. 98–353, §§ 324, 500(a), sub-

stituted ‘‘An attorney or accountant’’ for ‘‘A person’’, 

substituted ‘‘entity having an adverse interest’’ for 

‘‘entity’’, and inserted provision that representation of 

one or more creditors of the same class as represented 

by the committee shall not per se constitute the rep-

resentation of an adverse interest. 

Subsec. (c)(3). Pub. L. 98–353, § 500(b)(1), substituted 

‘‘determinations’’ for ‘‘recommendations’’, and ‘‘ac-

ceptances or rejections’’ for ‘‘acceptances’’. 

Subsec. (c)(4). Pub. L. 98–353, § 500(b)(2), struck out ‘‘if 

a trustee or examiner, as the case may be, has not pre-

viously been appointed under this chapter in the case’’ 

after ‘‘section 1104 of this title’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 328, 330, 331, 901, 

1114 of this title. 

§ 1104. Appointment of trustee or examiner 

(a) At any time after the commencement of 

the case but before confirmation of a plan, on 

request of a party in interest or the United 

States trustee, and after notice and a hearing, 

the court shall order the appointment of a trust-

ee— 

(1) for cause, including fraud, dishonesty, in-

competence, or gross mismanagement of the 

affairs of the debtor by current management, 

either before or after the commencement of 

the case, or similar cause, but not including 

the number of holders of securities of the debt-

or or the amount of assets or liabilities of the 

debtor; or 

(2) if such appointment is in the interests of 

creditors, any equity security holders, and 

other interests of the estate, without regard to 

the number of holders of securities of the debt-

or or the amount of assets or liabilities of the 

debtor. 

(b) Except as provided in section 1163 of this 

title, on the request of a party in interest made 

not later than 30 days after the court orders the 

appointment of a trustee under subsection (a), 

the United States trustee shall convene a meet-

ing of creditors for the purpose of electing one 

disinterested person to serve as trustee in the 

case. The election of a trustee shall be con-

ducted in the manner provided in subsections 

(a), (b), and (c) of section 702 of this title. 

(c) If the court does not order the appointment 

of a trustee under this section, then at any time 

before the confirmation of a plan, on request of 

a party in interest or the United States trustee, 

and after notice and a hearing, the court shall 

order the appointment of an examiner to con-

duct such an investigation of the debtor as is ap-

propriate, including an investigation of any alle-

gations of fraud, dishonesty, incompetence, mis-

conduct, mismanagement, or irregularity in the 

management of the affairs of the debtor of or by 

current or former management of the debtor, 

if— 

(1) such appointment is in the interests of 

creditors, any equity security holders, and 

other interests of the estate; or 

(2) the debtor’s fixed, liquidated, unsecured 

debts, other than debts for goods, services, or 

taxes, or owing to an insider, exceed $5,000,000. 

(d) If the court orders the appointment of a 

trustee or an examiner, if a trustee or an exam-

iner dies or resigns during the case or is re-

moved under section 324 of this title, or if a 

trustee fails to qualify under section 322 of this 

title, then the United States trustee, after con-

sultation with parties in interest, shall appoint, 

subject to the court’s approval, one disin-

terested person other than the United States 

trustee to serve as trustee or examiner, as the 

case may be, in the case. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2627; Pub. L. 

99–554, title II, § 222, Oct. 27, 1986, 100 Stat. 3102; 

Pub. L. 103–394, title II, § 211(a), title V, 

§ 501(d)(30), Oct. 22, 1994, 108 Stat. 4125, 4146.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1104 of the House amendment represents a 

compromise between the House bill and the Senate 

amendment concerning the appointment of a trustee or 

examiner. The method of appointment rather than 

election, is derived from the House bill; the two alter-

native standards of appointment are derived with modi-

fications from the Senate amendment, instead of the 

standard stated in the House bill. For example, if the 

current management of the debtor gambled away rent-

al income before the filing of the petition, a trustee 

should be appointed after the petition, whether or not 

postpetition mismanagement can be shown. However, 

under no circumstances will cause include the number 

of security holders of the debtor or the amount of as-

sets or liabilities of the debtor. The standard also ap-

plies to the appointment of an examiner in those cir-

cumstances in which mandatory appointment, as pre-

viously detailed, is not required. 
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SENATE REPORT NO. 95–989 

Subsection (a) provides for the mandatory appoint-

ment of a disinterested trustee in the case of a public 

company, as defined in section 1101(3), within 10 days of 

the order for relief, or of a successor, in the event of a 

vacancy, as soon as practicable. 
Section 156 of chapter X ([former] 11 U.S.C. 516 [556]) 

requires the appointment of a disinterested trustee if 

the debtor’s liabilities are $250,000 or over. Section 

1104(a) marks a substantial change. The appointment of 

a trustee is mandatory only for a public company, 

which under section 1101(3), has $5 million in liabilities, 

excluding tax and trade obligations, and 1,000 security 

holders. In view of past experience, cases involving pub-

lic companies will under normal circumstances prob-

ably be relatively few in number but of vast importance 

in terms of public investor interest. 
In case of a nonpublic company, the appointment or 

election of a trustee is discretionary if the interests of 

the estate and its security holders would be served 

thereby. A test based on probable costs and benefits of 

a trusteeship is not practical. The appointment may be 

made at any time prior to confirmation of the plan. 
In case of a nonpublic company, if no trustee is ap-

pointed, the court may under subsection (c) appoint an 

examiner, if the appointment would serve the interests 

of the estate and security holders. The purpose of his 

appointment is specified in section 1106(b). 

HOUSE REPORT NO. 95–595 

Subsection (a) of this section governs the appoint-

ment of trustees in reorganization cases. The court is 

permitted to order the appointment of one trustee at 

any time after the commencement of the case if a party 

in interest so requests. The court may order appoint-

ment only if the protection afforded by a trustee is 

needed and the costs and expenses of a trustee would 

not be disproportionately higher than the value of the 

protection afforded. 
The protection afforded by a trustee would be needed, 

for example, in cases where the current management of 

the debtor has been fraudulent or dishonest, or has 

grossly mismanaged the company, or where the debt-

or’s management has abandoned the business. A trustee 

would not necessarily be needed to investigate mis-

conduct of former management of the debtor, because 

an examiner appointed under this section might well be 

able to serve that function adequately without displac-

ing the current management. Generally, a trustee 

would not be needed in any case where the protection 

afforded by a trustee could equally be afforded by an 

examiner. Though the device of examiner appears in 

current chapter X [chapter 10 of former title 11], it is 

rarely used because of the nearly absolute presumption 

in favor of the appointment of a trustee. Its use here 

will give the courts, debtors, creditors, and equity secu-

rity holders greater flexibility in handling the affairs 

of an insolvent debtor, permitting the court to tailor 

the remedy to the case. 
The second test, relating to the costs and expenses of 

a trustee, is not intended to be a strict cost/benefit 

analysis. It is included to require the court to have due 

regard for any additional costs or expenses that the ap-

pointment of a trustee would impose on the estate. 
Subsection (b) permits the court, at any time after 

the commencement of the case and on request of a 

party in interest, to order the appointment of an exam-

iner, if the court has not ordered the appointment of a 

trustee. The examiner would be appointed to conduct 

such an investigation of the debtor as is appropriate 

under the particular circumstances of the case, includ-

ing an investigation of any allegations of fraud, dishon-

esty, or gross mismanagement of the debtor of or by 

current or former management of the debtor. The 

standards for the appointment of an examiner are the 

same as those for the appointment of a trustee: the pro-

tection must be needed, and the costs and expenses 

must not be disproportionately high. 
By virtue of proposed 11 U.S.C. 1109, an indenture 

trustee and the Securities and Exchange Commission 

will be parties in interest for the purpose of requesting 

the appointment of a trustee or examiner. 

Subsection (c) directs that the United States trustee 

actually select and appoint the trustee or examiner or-

dered appointed under this section. The United States 

trustee is required to consult with various parties in 

interest before selecting and appointing a trustee. He is 

not bound to select one of the members of the panel of 

private trustees established under proposed 28 U.S.C. 

586(a)(1) which exists only for the purpose of providing 

trustees for chapter 7 cases. Neither is he precluded 

from selecting a panel member if the member is quali-

fied to serve as chapter 11 trustee. Appointment by the 

United States trustee will remove the court from the 

often criticized practice of appointing an officer that 

will appear in litigation before the court against an ad-

verse party. 

AMENDMENTS 

1994—Subsec. (b). Pub. L. 103–394, § 211(a)(2), added 

subsec. (b). Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 103–394, § 211(a)(1), redesignated 

subsec. (b) as (c). Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 103–394, §§ 211(a)(1), 501(d)(30), re-

designated subsec. (c) as (d) and inserted comma after 

‘‘interest’’. 

1986—Subsecs. (a), (b). Pub. L. 99–554, § 222(1), (2), in-

serted ‘‘or the United States trustee’’ after ‘‘party in 

interest’’. 

Subsec. (c). Pub. L. 99–554, § 222(3), substituted ‘‘the 

United States trustee, after consultation with parties 

in interest shall appoint, subject to the court’s ap-

proval, one disinterested person other than the United 

States trustee to serve’’ for ‘‘the court shall appoint 

one disinterested person to serve’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Effective date and applicability of amendment by 

Pub. L. 99–554 dependent upon the judicial district in-

volved, see section 302(d), (e) of Pub. L. 99–554, set out 

as a note under section 581 of Title 28, Judiciary and 

Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 322, 546, 557, 

1103, 1106, 1161 of this title. 

§ 1105. Termination of trustee’s appointment 

At any time before confirmation of a plan, on 

request of a party in interest or the United 

States trustee, and after notice and a hearing, 

the court may terminate the trustee’s appoint-

ment and restore the debtor to possession and 

management of the property of the estate and of 

the operation of the debtor’s business. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2628; Pub. L. 

98–353, title III, § 501, July 10, 1984, 98 Stat. 384; 

Pub. L. 99–554, title II, § 223, Oct. 27, 1986, 100 

Stat. 3102.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

This section authorizes the court to terminate the 

trustee’s appointment and to restore the debtor to pos-

session and management of the property of the estate 

and to operation of the debtor’s business. Section 

1104(a) provides that this section does not apply in the 

case of a public company, for which the appointment of 

a trustee is mandatory. 
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HOUSE REPORT NO. 95–595 

This section authorizes the court to terminate the 

trustee’s appointment and to restore the debtor to pos-

session and management of the property of the estate, 

and to operation of the debtor’s business. This section 

would permit the court to reverse its decision to order 

the appointment of a trustee in light of new evidence. 

AMENDMENTS 

1986—Pub. L. 99–554 inserted ‘‘or the United States 

trustee’’ after ‘‘party in interest’’. 

1984—Pub. L. 98–353 substituted ‘‘estate and of the’’ 

for ‘‘estate, and’’. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Effective date and applicability of amendment by 

Pub. L. 99–554 dependent upon the judicial district in-

volved, see section 302(d), (e) of Pub. L. 99–554, set out 

as a note under section 581 of Title 28, Judiciary and 

Judicial Procedure. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1161 of this title. 

§ 1106. Duties of trustee and examiner 

(a) A trustee shall— 

(1) perform the duties of a trustee specified 

in sections 704(2), 704(5), 704(7), 704(8), and 704(9) 

of this title; 

(2) if the debtor has not done so, file the list, 

schedule, and statement required under sec-

tion 521(1) of this title; 

(3) except to the extent that the court orders 

otherwise, investigate the acts, conduct, as-

sets, liabilities, and financial condition of the 

debtor, the operation of the debtor’s business 

and the desirability of the continuance of such 

business, and any other matter relevant to the 

case or to the formulation of a plan; 

(4) as soon as practicable— 

(A) file a statement of any investigation 

conducted under paragraph (3) of this sub-

section, including any fact ascertained per-

taining to fraud, dishonesty, incompetence, 

misconduct, mismanagement, or irregular-

ity in the management of the affairs of the 

debtor, or to a cause of action available to 

the estate; and 

(B) transmit a copy or a summary of any 

such statement to any creditors’ committee 

or equity security holders’ committee, to 

any indenture trustee, and to such other en-

tity as the court designates; 

(5) as soon as practicable, file a plan under 

section 1121 of this title, file a report of why 

the trustee will not file a plan, or recommend 

conversion of the case to a case under chapter 

7, 12, or 13 of this title or dismissal of the case; 

(6) for any year for which the debtor has not 

filed a tax return required by law, furnish, 

without personal liability, such information 

as may be required by the governmental unit 

with which such tax return was to be filed, in 

light of the condition of the debtor’s books 

and records and the availability of such infor-

mation; and 

(7) after confirmation of a plan, file such re-

ports as are necessary or as the court orders. 

(b) An examiner appointed under section 

1104(d) of this title shall perform the duties spec-

ified in paragraphs (3) and (4) of subsection (a) of 

this section, and, except to the extent that the 

court orders otherwise, any other duties of the 

trustee that the court orders the debtor in pos-

session not to perform. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2628; Pub. L. 

98–353, title III, §§ 311(b)(1), 502, July 10, 1984, 98 

Stat. 355, 384; Pub. L. 99–554, title II, § 257(c), Oct. 

27, 1986, 100 Stat. 3114; Pub. L. 103–394, title II, 

§ 211(b), Oct. 22, 1994, 108 Stat. 4125.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

Subsection (a) of this section prescribes the trustee’s 

duties. He is required to perform the duties of a trustee 

in a liquidation case specified in section 704 (2), (4), (6), 

(7), (8), and (9). These include reporting and informa-

tional duties, and accountability for all property re-

ceived. Paragraph (2) of this subsection requires the 

trustee to file with the court, if the debtor has not done 

so, the list of creditors, schedule of assets and liabil-

ities, and statement of affairs required under section 

521(1). 

Paragraph (3) of S. 1106 requires the trustee to inves-

tigate the acts, conduct, assets, liabilities, and finan-

cial condition of the debtor, the operation of the debt-

or’s business, and the desirability of the continuance of 

the business, and any other matter relevant to the case 

or to the formulation of a plan. Paragraph (4) requires 

the trustee to report the results of his investigation to 

the court and to creditors’ committees, equity security 

holders’ committees, indenture trustees and any other 

entity the court designates. 

Paragraph (5) requires the trustee to file a plan or to 

report why a plan cannot be formulated, or to rec-

ommend conversion to liquidation or to an individual 

repayment plan case, or dismissal. It is anticipated 

that the trustee will consult with creditors and other 

parties in interest in the formulation of a plan, just as 

the debtor in possession would. 

Paragraph (6) [enacted as (7)] requires final reports by 

the trustee, as the court orders. 

Subsection (b) gives the trustee’s investigative duties 

to an examiner, if one is appointed. The court is au-

thorized to give the examiner additional duties as the 

circumstances warrant. 

Paragraphs (3), (4), and (5) of subsection (a) are de-

rived from sections 165 and 169 of chapter X [sections 

565 and 569 of former title 11]. 

AMENDMENTS 

1994—Subsec. (b). Pub. L. 103–394 substituted ‘‘1104(d)’’ 

for ‘‘1104(c)’’. 

1986—Subsec. (a)(5). Pub. L. 99–554 inserted reference 

to chapter 12. 

1984—Subsec. (a)(1). Pub. L. 98–353, § 311(b)(1), sub-

stituted ‘‘704(5), 704(7), 704(8), and 704(9)’’ for ‘‘704(4), 

704(6), 704(7) and 704(8)’’. 

Subsec. (b). Pub. L. 98–353, § 502, inserted ‘‘, except to 

the extent that the court orders otherwise,’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–554 effective 30 days after 

Oct. 27, 1986, but not applicable to cases commenced 
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under this title before that date, see section 302(a), 

(c)(1) of Pub. L. 99–554, set out as a note under section 

581 of Title 28, Judiciary and Judicial Procedure. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

PAYMENT OF CERTAIN BENEFITS TO RETIRED FORMER 

EMPLOYEES 

Pub. L. 99–500, § 101(b) [title VI, § 608], Oct. 18, 1986, 100 

Stat. 1783–39, 1783–74, and Pub. L. 99–591, § 101(b) [title 

VI, § 608], Oct. 30, 1986, 100 Stat. 3341–39, 3341–74, as 

amended by Pub. L. 100–41, May 15, 1987, 101 Stat. 309; 

Pub. L. 100–99, Aug. 18, 1987, 101 Stat. 716; Pub. L. 

100–334, § 3(a), June 16, 1988, 102 Stat. 613, provided that: 
‘‘(a)(1) Subject to paragraphs (2), (3), (4), and (5), and 

notwithstanding title 11 of the United States Code, the 

trustee shall pay benefits to retired former employees 

under a plan, fund, or program maintained or estab-

lished by the debtor prior to filing a petition (through 

the purchase of insurance or otherwise) for the purpose 

of providing medical, surgical, or hospital care bene-

fits, or benefits in the event of sickness, accident, dis-

ability, or death. 
‘‘(2) The level of benefits required to be paid by this 

subsection may be modified prior to confirmation of a 

plan under section 1129 of such title if— 
‘‘(A) the trustee and an authorized representative 

of the former employees with respect to whom such 

benefits are payable agree to the modification of such 

benefit payments; or 
‘‘(B) the court finds that a modification proposed 

by the trustee meets the standards of section 

1113(b)(1)(A) of such title and the balance of the equi-

ties clearly favors the modification. 
If such benefits are covered by a collective bargaining 

agreement, the authorized representative shall be the 

labor organization that is signatory to such collective 

bargaining agreement unless there is a conflict of in-

terest. 
‘‘(3) The trustee shall pay benefits in accordance with 

this subsection until— 
‘‘(A) the dismissal of the case involved; or 
‘‘(B) the effective date of a plan confirmed under 

section 1129 of such title which provides for the con-

tinued payment after confirmation of the plan of all 

such benefits at the level established under paragraph 

(2) of this subsection, at any time prior to the con-

firmation of the plan, for the duration of the period 

the debtor (as defined in such title) has obligated it-

self to provide such benefits. 
‘‘(4) No such benefits paid between the filing of a peti-

tion in a case covered by this section and the time a 

plan confirmed under section 1129 of such title with re-

spect to such case becomes effective shall be deducted 

or offset from the amount allowed as claims for any 

benefits which remain unpaid, or from the amount to 

be paid under the plan with respect to such claims for 

unpaid benefits, whether such claims for unpaid bene-

fits are based upon or arise from a right to future bene-

fits or from any benefit not paid as a result of modifica-

tions allowed pursuant to this section. 
‘‘(5) No claim for benefits covered by this section 

shall be limited by section 502(b)(7) of such title. 
‘‘(b)(1) Notwithstanding any provision of title 11 of 

the United States Code, the trustee shall pay an allow-

able claim of any person for a benefit paid— 
‘‘(A) before the filing of the petition under title 11 

of the United States Code; and 
‘‘(B) directly or indirectly to a retired former em-

ployee under a plan, fund, or program described in 

subsection (a)(1); 
if, as determined by the court, such person is entitled 

to recover from such employee, or any provider of 

health care to such employee, directly or indirectly, 

the amount of such benefit for which such person re-

ceives no payment from the debtor. 

‘‘(2) For purposes of paragraph (1), the term ‘provider 

of health care’ means a person who— 
‘‘(A) is the direct provider of health care (including 

a physician, dentist, nurse, podiatrist, optometrist, 

physician assistant, or ancillary personnel employed 

under the supervision of a physician); or 
‘‘(B) administers a facility or institution (including 

a hospital, alcohol and drug abuse treatment facility, 

outpatient facility, or health maintenance organiza-

tion) in which health care is provided. 
‘‘(c) This section is effective with respect to cases 

commenced under chapter 11, of title 11, United States 

Code, in which a plan for reorganization has not been 

confirmed by the court and in which any such benefit 

is still being paid on October 2, 1986, and in cases that 

become subject to chapter 11, title 11, United States 

Code, after October 2, 1986 and before the date of the en-

actment of the Retiree Benefits Bankruptcy Protection 

Act of 1988 [June 16, 1988]. 
‘‘(d) This section shall not apply during any period in 

which a case is subject to chapter 7, title 11, United 

States Code.’’ 
Similar provisions were contained in Pub. L. 99–656, 

§ 2, Nov. 14, 1986, 100 Stat. 3668, as amended by Pub. L. 

100–41, May 15, 1987, 101 Stat. 309; Pub. L. 100–99, Aug. 18, 

1987, 101 Stat. 716, and were repealed by Pub. L. 100–334, 

§ 3(b), June 16, 1988, 102 Stat. 614. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1107, 1111, 1202, 

1203, 1301 of this title. 

§ 1107. Rights, powers, and duties of debtor in 
possession 

(a) Subject to any limitations on a trustee 

serving in a case under this chapter, and to such 

limitations or conditions as the court pre-

scribes, a debtor in possession shall have all the 

rights, other than the right to compensation 

under section 330 of this title, and powers, and 

shall perform all the functions and duties, ex-

cept the duties specified in sections 1106(a)(2), 

(3), and (4) of this title, of a trustee serving in a 

case under this chapter. 
(b) Notwithstanding section 327(a) of this title, 

a person is not disqualified for employment 

under section 327 of this title by a debtor in pos-

session solely because of such person’s employ-

ment by or representation of the debtor before 

the commencement of the case. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2628; Pub. L. 

98–353, title III, § 503, July 10, 1984, 98 Stat. 384.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

The House amendment adopts section 1107(b) of the 

Senate amendment which clarifies a point not covered 

by the House bill. 

SENATE REPORT NO. 95–989 

This section places a debtor in possession in the shoes 

of a trustee in every way. The debtor is given the rights 

and powers of a chapter 11 trustee. He is required to 

perform the functions and duties of a chapter 11 trustee 

(except the investigative duties). He is also subject to 

any limitations on a chapter 11 trustee, and to such 

other limitations and conditions as the court prescribes 

cf. Wolf v. Weinstein, 372 U.S. 633, 649–650 (1963). 

AMENDMENTS 

1984—Subsec. (a). Pub. L. 98–353 substituted ‘‘on a 

trustee serving in a case’’ for ‘‘on a trustee’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 
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552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 328, 1161 of 

this title. 

§ 1108. Authorization to operate business 

Unless the court, on request of a party in in-

terest and after notice and a hearing, orders 

otherwise, the trustee may operate the debtor’s 

business. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2629; Pub. L. 

98–353, title III, § 504, July 10, 1984, 98 Stat. 384.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

The House amendment adopts section 1108 of the 

House bill in preference to the style of an identical sub-

stantive provision contained in the Senate amendment. 

Throughout title 11 references to a ‘‘trustee’’ is read to 

include other parties under various sections of the bill. 

For example, section 1107 applies to give the debtor in 

possession all the rights and powers of a trustee in a 

case under chapter 11; this includes the power of the 

trustee to operate the debtor’s business under section 

1108. 

SENATE REPORT NO. 95–989 

This section permits the debtor’s business to con-

tinue to be operated, unless the court orders otherwise. 

Thus, in a reorganization case, operation of the busi-

ness will be the rule, and it will not be necessary to go 

to the court to obtain an order authorizing operation. 

HOUSE REPORT NO. 95–595 

This section does not presume that a trustee will be 

appointed to operate the business of the debtor. Rather, 

the power granted to trustee under this section is one 

of the powers that a debtor in possession acquires by 

virtue of proposed 11 U.S.C. 1107. 

AMENDMENTS 

1984—Pub. L. 98–353 inserted ‘‘, on request of a party 

in interest and after notice and a hearing,’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 327, 363, 364 of 

this title. 

§ 1109. Right to be heard 

(a) The Securities and Exchange Commission 

may raise and may appear and be heard on any 

issue in a case under this chapter, but the Secu-

rities and Exchange Commission may not appeal 

from any judgment, order, or decree entered in 

the case. 
(b) A party in interest, including the debtor, 

the trustee, a creditors’ committee, an equity 

security holders’ committee, a creditor, an eq-

uity security holder, or any indenture trustee, 

may raise and may appear and be heard on any 

issue in a case under this chapter. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2629.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1109 of the House amendment represents a 

compromise between comparable provisions in the 

House bill and Senate amendment. As previously dis-

cussed the section gives the Securities and Exchange 

Commission the right to appear and be heard and to 

raise any issue in a case under chapter 11; however, the 

Securities and Exchange Commission is not a party in 

interest and the Commission may not appeal from any 

judgment, order, or decree entered in the case. Under 

section 1109(b) a party in interest, including the debtor, 

the trustee, creditors committee, equity securities 

holders committee, a creditor, an equity security hold-

er, or an indentured trustee, may raise and may appear 

and be heard on any issue in a case under chapter 11. 

Section 1109(c) of the Senate amendment has been 

moved to subchapter IV pertaining to Railroad Reorga-

nizations. 

SENATE REPORT NO. 95–989 

Subsection (a) provides, in unqualified terms, that 

any creditor, equity security holder, or an indenture 

trustee shall have the right to be heard as a party in 

interest under this chapter in person, by an attorney, 

or by a committee. It is derived from section 206 of 

chapter X ([former] 11 U.S.C. 606). 
Subsection (b) provides that the Securities and Ex-

change Commission may appear by filing an appear-

ance in a case of a public company and may appear in 

other cases if authorized or requested by the court. As 

a party in interest in either case, the Commission may 

raise and be heard on any issue. The Commission may 

not appeal from a judgment, order, or decree in a case, 

but may participate in any appeal by any other party 

in interest. This is the present law under section 208 of 

chapter X ([former] 11 U.S.C. 608). 

HOUSE REPORT NO. 95–595 

Section 1109 authorizes the Securities and Exchange 

Commission and any indenture trustee to intervene in 

the case at any time on any issue. They may raise an 

issue or may appear and be heard on an issue that is 

raised by someone else. The section, following current 

law, denies the right of appeal to the Securities and Ex-

change Commission. It does not, however, prevent the 

Commission from joining or participating in an appeal 

taken by a true party in interest. The Commission is 

merely prevented from initiating the appeal in any ca-

pacity. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 901 of this title. 

§ 1110. Aircraft equipment and vessels 

(a)(1) The right of a secured party with a secu-

rity interest in equipment described in para-

graph (2) or of a lessor or conditional vendor of 

such equipment to take possession of such 

equipment in compliance with a security agree-

ment, lease, or conditional sale contract is not 

affected by section 362, 363, or 1129 or by any 

power of the court to enjoin the taking of pos-

session unless— 
(A) before the date that is 60 days after the 

date of the order for relief under this chapter, 

the trustee, subject to the court’s approval, 

agrees to perform all obligations of the debtor 

that become due on or after the date of the 

order under such security agreement, lease, or 

conditional sale contract; and 
(B) any default, other than a default of a 

kind specified in section 365(b)(2), under such 

security agreement, lease, or conditional sale 

contract— 
(i) that occurs before the date of the order 

is cured before the expiration of such 60-day 

period; and 
(ii) that occurs after the date of the order 

is cured before the later of— 
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(I) the date that is 30 days after the date 

of the default; or 

(II) the expiration of such 60-day period. 

(2) Equipment is described in this paragraph if 

it is— 

(A) an aircraft, aircraft engine, propeller, 

appliance, or spare part (as defined in section 

40102 of title 49) that is subject to a security 

interest granted by, leased to, or conditionally 

sold to a debtor that is a citizen of the United 

States (as defined in section 40102 of title 49) 

holding an air carrier operating certificate is-

sued by the Secretary of Transportation pur-

suant to chapter 447 of title 49 for aircraft ca-

pable of carrying 10 or more individuals or 

6,000 pounds or more of cargo; or 

(B) a documented vessel (as defined in sec-

tion 30101(1) of title 46) that is subject to a se-

curity interest granted by, leased to, or condi-

tionally sold to a debtor that is a water car-

rier that holds a certificate of public conven-

ience and necessity or permit issued by the 

Interstate Commerce Commission. 

(3) Paragraph (1) applies to a secured party, 

lessor, or conditional vendor acting in its own 

behalf or acting as trustee or otherwise in behalf 

of another party. 

(b) The trustee and the secured party, lessor, 

or conditional vendor whose right to take pos-

session is protected under subsection (a) may 

agree, subject to the court’s approval, to extend 

the 60-day period specified in subsection (a)(1). 

(c) With respect to equipment first placed in 

service on or prior to the date of enactment of 

this subsection, for purposes of this section— 

(1) the term ‘‘lease’’ includes any written 

agreement with respect to which the lessor 

and the debtor, as lessee, have expressed in the 

agreement or in a substantially contempora-

neous writing that the agreement is to be 

treated as a lease for Federal income tax pur-

poses; and 

(2) the term ‘‘security interest’’ means a 

purchase-money equipment security interest. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2629; Pub. L. 

103–272, § 5(c), July 5, 1994, 108 Stat. 1373; Pub. L. 

103–394, title II, § 201(a), Oct. 22, 1994, 108 Stat. 

4119.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1110 of the House amendment adopts an iden-

tical provision contained in the House bill without 

modifications contained in the Senate amendment. 

This section protects a limited class of financiers of 

aircraft and vessels and is intended to be narrowly con-

strued to prevent secured parties or lessors from gain-

ing the protection of the section unless the interest of 

such lessor or secured party is explicitly enumerated 

therein. It should be emphasized that under section 

1110(a) a debtor in possession or trustee is given 60 days 

after the order for relief in a case under chapter 11, to 

have an opportunity to comply with the provisions of 

section 1110(a). 

During this time the automatic stay will apply and 

may not be lifted prior to the expiration of the 60-day 

period. Under section 1110(b), the debtor and secured 

party or lessor are given an opportunity to extend the 

60-day period, but no right to reduce the period is in-

tended. It should additionally be noted that under sec-

tion 1110(a) the trustee or debtor in possession is not re-

quired to assume the executory contract or unexpired 

lease under section 1110; rather, if the trustee or debtor 

in possession complies with the requirements of section 

1110(a), the trustee or debtor in possession is entitled to 

retain the aircraft or vessels subject to the normal re-

quirements of section 365. The discussion regarding air-

craft and vessels likewise applies with respect to rail-

road rolling stock in a railroad reorganization under 

section 1168. 

SENATE REPORT NO. 95–989 

This section, to a large degree, preserves the protec-

tion given lessors and conditional vendors of aircraft to 

a certificated air carrier or of vessels to a certificated 

water carrier under section 116(5) and 116(6) of present 

Chapter X [section 516(5) and (6) of former title 11]. It 

is modified to conform with the consolidation of Chap-

ters X and XI [chapters 10 and 11 of former title 11] and 

with the new chapter 11 generally. It is also modified to 

give the trustee in a reorganization case an oppor-

tunity to continue in possession of the equipment in 

question by curing defaults and by making the required 

lease or purchase payments. This removes the absolute 

veto power over a reorganization that lessors and con-

ditional vendors have under present law, while enti-

tling them to protection of their investment. 
The section overrides the automatic stay or any 

power of the court to enjoin taking of possession of cer-

tain leased, conditionally sold, or liened equipment, 

unless, the trustee agrees to perform the debtor’s obli-

gations and cures all prior defaults (other than defaults 

under ipso facto or bankruptcy clauses) within 60 days 

after the order for relief. The trustee and the equip-

ment financer are permitted to extend the 60-day pe-

riod by agreement. During the first 60 days, the auto-

matic stay will apply to prevent foreclosure unless the 

creditor gets relief from the stay. 
The effect of this section will be the same if the debt-

or has granted the security interest to the financer 

or if the debtor is leasing equipment from a financer 

that has leveraged the lease and leased the equipment 

subject to a security interest of a third party. 

REFERENCES IN TEXT 

The date of enactment of this subsection, referred to 

in subsec. (c), is the date of enactment of Pub. L. 

103–394, which added subsec. (c) and was approved Oct. 

22, 1994. 

AMENDMENTS 

1994—Pub. L. 103–394 amended section generally. Prior 

to amendment, section read as follows: 
‘‘(a) The right of a secured party with a purchase- 

money equipment security interest in, or of a lessor or 

conditional vendor of, whether as trustee or otherwise, 

aircraft, aircraft engines, propellers, appliances, or 

spare parts, as defined in section 40102(a) of title 49, or 

vessels of the United States, as defined in section 30101 

of title 46, that are subject to a purchase-money equip-

ment security interest granted by, leased to, or condi-

tionally sold to, a debtor that is an air carrier operat-

ing under a certificate of convenience and necessity is-

sued by the Secretary of Transportation, or a water 

carrier that holds a certificate of public convenience 

and necessity or permit issued by the Interstate Com-

merce Commission, as the case may be, to take posses-

sion of such equipment in compliance with the provi-

sions of a purchase-money equipment security agree-

ment, lease, or conditional sale contract, as the case 

may be, is not affected by section 362 or 363 of this title 

or by any power of the court to enjoin such taking of 

possession, unless— 
‘‘(1) before 60 days after the date of the order for re-

lief under this chapter, the trustee, subject to the 

court’s approval, agrees to perform all obligations of 

the debtor that become due on or after such date 

under such security agreement, lease, or conditional 

sale contract, as the case may be; and 
‘‘(2) any default, other than a default of a kind 

specified in section 365(b)(2) of this title, under such 
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security agreement, lease, or conditional sale con-

tract, as the case may be— 

‘‘(A) that occurred before such date is cured be-

fore the expiration of such 60-day period; and 

‘‘(B) that occurs after such date is cured before 

the later of— 

‘‘(i) 30 days after the date of such default; and 

‘‘(ii) the expiration of such 60-day period. 

‘‘(b) The trustee and the secured party, lessor, or con-

ditional vendor, as the case may be, whose right to 

take possession is protected under subsection (a) of this 

section may agree, subject to the court’s approval, to 

extend the 60-day period specified in subsection (a)(1) of 

this section.’’ 

Subsec. (a). Pub. L. 103–272 substituted ‘‘section 

40102(a) of title 49’’ for ‘‘section 101 of the Federal Avia-

tion Act of 1958 (49 U.S.C. 1301)’’, ‘‘section 30101 of title 

46’’ for ‘‘subsection B(4) of the Ship Mortgage Act, 1920 

(46 U.S.C. 911(4))’’, and ‘‘Secretary of Transportation’’ 

for ‘‘Civil Aeronautics Board’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

with this section, as amended by section 201 of Pub. L. 

103–394, applicable with respect to any lease, as defined 

by subsec. (c) of this section, entered into in connection 

with a settlement of any proceeding in any case pend-

ing under this title on Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

AIRCRAFT EQUIPMENT SETTLEMENT LEASES 

Pub. L. 103–7, Mar. 17, 1993, 107 Stat. 36, provided that: 

‘‘SECTION 1. SHORT TITLE. 

‘‘This Act may be cited as the ‘Aircraft Equipment 

Settlement Leases Act of 1993’. 

‘‘SEC. 2. TREATMENT OF AIRCRAFT EQUIPMENT 

SETTLEMENT LEASES WITH THE PENSION 

BENEFIT GUARANTY CORPORATION. 

‘‘In the case of any settlement of liability under title 

IV of the Employee Retirement Income Security Act of 

1974 [29 U.S.C. 1301 et seq.] entered into by the Pension 

Benefit Guaranty Corporation and one or more other 

parties, if— 

‘‘(1) such settlement was entered into before, on, or 

after the date of the enactment of this Act [Mar. 17, 

1993], 

‘‘(2) at least one party to such settlement was a 

debtor under title 11 of the United States Code, and 

‘‘(3) an agreement that is entered into as part of 

such settlement provides that such agreement is to 

be treated as a lease, 

then such agreement shall be treated as a lease for pur-

poses of section 1110 of such title 11.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 348 of this title. 

§ 1111. Claims and interests 

(a) A proof of claim or interest is deemed filed 

under section 501 of this title for any claim or 

interest that appears in the schedules filed 

under section 521(1) or 1106(a)(2) of this title, ex-

cept a claim or interest that is scheduled as dis-

puted, contingent, or unliquidated. 

(b)(1)(A) A claim secured by a lien on property 

of the estate shall be allowed or disallowed 

under section 502 of this title the same as if the 

holder of such claim had recourse against the 

debtor on account of such claim, whether or not 

such holder has such recourse, unless— 

(i) the class of which such claim is a part 

elects, by at least two-thirds in amount and 

more than half in number of allowed claims of 

such class, application of paragraph (2) of this 

subsection; or 

(ii) such holder does not have such recourse 

and such property is sold under section 363 of 

this title or is to be sold under the plan. 

(B) A class of claims may not elect application 

of paragraph (2) of this subsection if— 
(i) the interest on account of such claims of 

the holders of such claims in such property is 

of inconsequential value; or 
(ii) the holder of a claim of such class has re-

course against the debtor on account of such 

claim and such property is sold under section 

363 of this title or is to be sold under the plan. 

(2) If such an election is made, then notwith-

standing section 506(a) of this title, such claim 

is a secured claim to the extent that such claim 

is allowed. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2630.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

A discussion of section 1111(b) of the House amend-

ment is best considered in the context of confirmation 

and will therefore, be discussed in connection with sec-

tion 1129. 

SENATE REPORT NO. 95–989 

This section dispenses with the need for every credi-

tor and equity security holder to file a proof of claim 

or interest in a reorganization case. Usually the debt-

or’s schedules are accurate enough that they will suf-

fice to determine the claims or interests allowable in 

the case. Thus, the section specifies that any claim or 

interest included on the debtor’s schedules is deemed 

filed under section 501. This does not apply to claims or 

interests that are scheduled as disputed, contingent, or 

unliquidated. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 901, 927, 1129 of 

this title. 

§ 1112. Conversion or dismissal 

(a) The debtor may convert a case under this 

chapter to a case under chapter 7 of this title 

unless— 
(1) the debtor is not a debtor in possession; 
(2) the case originally was commenced as an 

involuntary case under this chapter; or 
(3) the case was converted to a case under 

this chapter other than on the debtor’s re-

quest. 

(b) Except as provided in subsection (c) of this 

section, on request of a party in interest or the 

United States trustee or bankruptcy adminis-

trator, and after notice and a hearing, the court 

may convert a case under this chapter to a case 

under chapter 7 of this title or may dismiss a 

case under this chapter, whichever is in the best 

interest of creditors and the estate, for cause, 

including— 
(1) continuing loss to or diminution of the 

estate and absence of a reasonable likelihood 

of rehabilitation; 
(2) inability to effectuate a plan; 
(3) unreasonable delay by the debtor that is 

prejudicial to creditors; 
(4) failure to propose a plan under section 

1121 of this title within any time fixed by the 

court; 
(5) denial of confirmation of every proposed 

plan and denial of a request made for addi-
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tional time for filing another plan or a modi-

fication of a plan; 

(6) revocation of an order of confirmation 

under section 1144 of this title, and denial of 

confirmation of another plan or a modified 

plan under section 1129 of this title; 

(7) inability to effectuate substantial con-

summation of a confirmed plan; 

(8) material default by the debtor with re-

spect to a confirmed plan; 

(9) termination of a plan by reason of the oc-

currence of a condition specified in the plan; 

or 

(10) nonpayment of any fees or charges re-

quired under chapter 123 of title 28. 

(c) The court may not convert a case under 

this chapter to a case under chapter 7 of this 

title if the debtor is a farmer or a corporation 

that is not a moneyed, business, or commercial 

corporation, unless the debtor requests such 

conversion. 

(d) The court may convert a case under this 

chapter to a case under chapter 12 or 13 of this 

title only if— 

(1) the debtor requests such conversion; 

(2) the debtor has not been discharged under 

section 1141(d) of this title; and 

(3) if the debtor requests conversion to chap-

ter 12 of this title, such conversion is equi-

table. 

(e) Except as provided in subsections (c) and 

(f), the court, on request of the United States 

trustee, may convert a case under this chapter 

to a case under chapter 7 of this title or may dis-

miss a case under this chapter, whichever is in 

the best interest of creditors and the estate if 

the debtor in a voluntary case fails to file, with-

in fifteen days after the filing of the petition 

commencing such case or such additional time 

as the court may allow, the information re-

quired by paragraph (1) of section 521, including 

a list containing the names and addresses of the 

holders of the twenty largest unsecured claims 

(or of all unsecured claims if there are fewer 

than twenty unsecured claims), and the approxi-

mate dollar amounts of each of such claims. 

(f) Notwithstanding any other provision of this 

section, a case may not be converted to a case 

under another chapter of this title unless the 

debtor may be a debtor under such chapter. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2630; Pub. L. 

98–353, title III, § 505, July 10, 1984, 98 Stat. 384; 

Pub. L. 99–554, title II, §§ 224, 256, Oct. 27, 1986, 100 

Stat. 3102, 3114; Pub. L. 103–394, title II, § 217(c), 

Oct. 22, 1994, 108 Stat. 4127.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1112 of the House amendment represents a 

compromise between the House bill and Senate amend-

ment with respect to the factors constituting cause for 

conversion of a case to chapter 7 or dismissal. The 

House amendment combines two separate factors con-

tained in section 1112(b)(1) and section 1112(b)(2) of the 

Senate amendment. Section 1112(b)(1) of the House 

amendment permits the court to convert a case to a 

case under chapter 7 or to dismiss the case if there is 

both a continuing loss to or diminution of the estate 

and the absence of a reasonable likelihood of rehabili-

tation; requiring both factors to be present simulta-

neously represents a compromise from the House bill 

which eliminated both factors from the list of causes 

enumerated. 
Sections 1112(c) and 1112(d) of the House amendment 

is derived from the House bill which differs from the 

Senate amendment only as a matter of style. 

SENATE REPORT NO. 95–989 

This section brings together all of the conversion and 

dismissal rules for chapter 11 cases. Subsection (a) 

gives the debtor an absolute right to convert a volun-

tarily commenced chapter 11 case in which the debtor 

remains in possession to a liquidation case. 
Subsection (b) gives wide discretion to the court to 

make an appropriate disposition of the case sua sponte 

or upon motion of a party in interest, or the court is 

permitted to convert a reorganization case to a liquida-

tion case or to dismiss the case, whichever is in the 

best interest of creditors and the estate, but only for 

cause. Cause may include the continuing loss to or 

dimunition [sic] of the estate of an insolvent debtor, 

the absence of a reasonable likelihood of rehabilitation, 

the inability to effectuate a plan, unreasonable delay 

by the debtor that is prejudicial to creditors, failure to 

file a plan within the appropriate time limits, denial of 

confirmation and any opportunity to modify or propose 

a new plan, revocation of confirmation and denial of 

confirmation of a modified plan, inability to effectuate 

substantial consummation of a confirmed plan, mate-

rial default by the debtor under the plan, and termi-

nation of the plan by reason of the occurrence of a con-

dition specified in the plan. This list is not exhaustive. 

The court will be able to consider other factors as they 

arise, and to use its equitable powers to reach an appro-

priate result in individual cases. The power of the court 

to act sua sponte should be used sparingly and only in 

emergency situations. 
Subsection (c) prohibits the court from converting a 

case concerning a farmer or an eleemosynary institu-

tion to a liquidation case unless the debtor consents. 
Subsection (d) prohibits conversion of a reorganiza-

tion case to a chapter 13 case unless the debtor requests 

conversion and his discharge has not been granted or 

has been revoked. 
Subsection (e) reinforces section 109 by prohibiting 

conversion of a chapter 11 case to a case under another 

chapter proceedings under which the debtor is not per-

mitted to proceed. 

AMENDMENTS 

1994—Subsec. (b). Pub. L. 103–394 inserted ‘‘or bank-

ruptcy administrator’’ after ‘‘United States trustee’’. 
1986—Subsec. (b). Pub. L. 99–554, § 224(1)(A), inserted 

‘‘or the United States trustee’’ after ‘‘party in inter-

est’’. 
Subsec. (b)(10). Pub. L. 99–554, § 224(1)(B)–(D), added 

par. (10). 
Subsec. (d). Pub. L. 99–554, § 256, inserted reference to 

chapter 12 and added par. (3). 
Subsecs. (e), (f). Pub. L. 99–554, § 224(2), (3), added sub-

sec. (e) and redesignated former subsec. (e) as (f). 
1984—Subsec. (a)(2). Pub. L. 98–353, § 505(a)(1), sub-

stituted ‘‘originally was commenced as an involuntary 

case’’ for ‘‘is an involuntary case originally com-

menced’’. 
Subsec. (a)(3). Pub. L. 98–353, § 505(a)(2), substituted 

‘‘other than on’’ for ‘‘on other than’’. 
Subsec. (b)(5). Pub. L. 98–353, § 505(b)(1), inserted ‘‘a 

request made for’’ before ‘‘additional’’. 
Subsec. (b)(8). Pub. L. 98–353, § 505(b)(2), substituted 

‘‘or’’ for ‘‘and’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Effective date and applicability of amendment by sec-

tion 224 of Pub. L. 99–554 dependent upon the judicial 



Page 184 TITLE 11—BANKRUPTCY § 1113 

district involved, see section 302(d), (e) of Pub. L. 

99–554, set out as a note under section 581 of Title 28, 

Judiciary and Judicial Procedure. 

Amendment by section 256 of Pub. L. 99–554 effective 

30 days after Oct. 27, 1986, but not applicable to cases 

commenced under this title before that date, see sec-

tion 302(a), (c)(1) of Pub. L. 99–554. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 348, 365, 706, 726, 

728, 1208, 1307 of this title. 

§ 1113. Rejection of collective bargaining agree-
ments 

(a) The debtor in possession, or the trustee if 

one has been appointed under the provisions of 

this chapter, other than a trustee in a case cov-

ered by subchapter IV of this chapter and by 

title I of the Railway Labor Act, may assume or 

reject a collective bargaining agreement only in 

accordance with the provisions of this section. 

(b)(1) Subsequent to filing a petition and prior 

to filing an application seeking rejection of a 

collective bargaining agreement, the debtor in 

possession or trustee (hereinafter in this section 

‘‘trustee’’ shall include a debtor in possession), 

shall— 

(A) make a proposal to the authorized rep-

resentative of the employees covered by such 

agreement, based on the most complete and 

reliable information available at the time of 

such proposal, which provides for those nec-

essary modifications in the employees benefits 

and protections that are necessary to permit 

the reorganization of the debtor and assures 

that all creditors, the debtor and all of the af-

fected parties are treated fairly and equitably; 

and 

(B) provide, subject to subsection (d)(3), the 

representative of the employees with such rel-

evant information as is necessary to evaluate 

the proposal. 

(2) During the period beginning on the date of 

the making of a proposal provided for in para-

graph (1) and ending on the date of the hearing 

provided for in subsection (d)(1), the trustee 

shall meet, at reasonable times, with the au-

thorized representative to confer in good faith 

in attempting to reach mutually satisfactory 

modifications of such agreement. 

(c) The court shall approve an application for 

rejection of a collective bargaining agreement 

only if the court finds that— 

(1) the trustee has, prior to the hearing, 

made a proposal that fulfills the requirements 

of subsection (b)(1); 

(2) the authorized representative of the em-

ployees has refused to accept such proposal 

without good cause; and 

(3) the balance of the equities clearly favors 

rejection of such agreement. 

(d)(1) Upon the filing of an application for re-

jection the court shall schedule a hearing to be 

held not later than fourteen days after the date 

of the filing of such application. All interested 

parties may appear and be heard at such hear-

ing. Adequate notice shall be provided to such 

parties at least ten days before the date of such 

hearing. The court may extend the time for the 

commencement of such hearing for a period not 

exceeding seven days where the circumstances 

of the case, and the interests of justice require 

such extension, or for additional periods of time 

to which the trustee and representative agree. 

(2) The court shall rule on such application for 

rejection within thirty days after the date of the 

commencement of the hearing. In the interests 

of justice, the court may extend such time for 

ruling for such additional period as the trustee 

and the employees’ representative may agree to. 

If the court does not rule on such application 

within thirty days after the date of the com-

mencement of the hearing, or within such addi-

tional time as the trustee and the employees’ 

representative may agree to, the trustee may 

terminate or alter any provisions of the collec-

tive bargaining agreement pending the ruling of 

the court on such application. 

(3) The court may enter such protective or-

ders, consistent with the need of the authorized 

representative of the employee to evaluate the 

trustee’s proposal and the application for rejec-

tion, as may be necessary to prevent disclosure 

of information provided to such representative 

where such disclosure could compromise the po-

sition of the debtor with respect to its competi-

tors in the industry in which it is engaged. 

(e) If during a period when the collective bar-

gaining agreement continues in effect, and if es-

sential to the continuation of the debtor’s busi-

ness, or in order to avoid irreparable damage to 

the estate, the court, after notice and a hearing, 

may authorize the trustee to implement interim 

changes in the terms, conditions, wages, bene-

fits, or work rules provided by a collective bar-

gaining agreement. Any hearing under this 

paragraph shall be scheduled in accordance with 

the needs of the trustee. The implementation of 

such interim changes shall not render the appli-

cation for rejection moot. 

(f) No provision of this title shall be construed 

to permit a trustee to unilaterally terminate or 

alter any provisions of a collective bargaining 

agreement prior to compliance with the provi-

sions of this section. 

(Added Pub. L. 98–353, title III, § 541(a), July 10, 

1984, 98 Stat. 390.) 

REFERENCES IN TEXT 

The Railway Labor Act, referred to in subsec. (a), is 

act May 20, 1926, ch. 347, 44 Stat. 577, as amended. Title 

I of the Railway Labor Act is classified principally to 

subchapter I (§ 151 et seq.) of chapter 8 of Title 45, Rail-

roads. For complete classification of this Act to the 

Code, see section 151 of Title 45 and Tables. 

EFFECTIVE DATE 

Section 541(c) of Pub. L. 98–353 provided that: ‘‘The 

amendments made by this section [enacting this sec-

tion] shall become effective upon the date of enactment 

of this Act [July 10, 1984]; provided that this section 

shall not apply to cases filed under title 11 of the 

United States Code which were commenced prior to the 

date of enactment of this section.’’ 
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§ 1114. Payment of insurance benefits to retired 
employees 

(a) For purposes of this section, the term ‘‘re-

tiree benefits’’ means payments to any entity or 

person for the purpose of providing or reimburs-

ing payments for retired employees and their 

spouses and dependents, for medical, surgical, or 

hospital care benefits, or benefits in the event of 

sickness, accident, disability, or death under 

any plan, fund, or program (through the pur-

chase of insurance or otherwise) maintained or 

established in whole or in part by the debtor 

prior to filing a petition commencing a case 

under this title. 

(b)(1) For purposes of this section, the term 

‘‘authorized representative’’ means the author-

ized representative designated pursuant to sub-

section (c) for persons receiving any retiree ben-

efits covered by a collective bargaining agree-

ment or subsection (d) in the case of persons re-

ceiving retiree benefits not covered by such an 

agreement. 

(2) Committees of retired employees appointed 

by the court pursuant to this section shall have 

the same rights, powers, and duties as commit-

tees appointed under sections 1102 and 1103 of 

this title for the purpose of carrying out the 

purposes of sections 1114 and 1129(a)(13) and, as 

permitted by the court, shall have the power to 

enforce the rights of persons under this title as 

they relate to retiree benefits. 

(c)(1) A labor organization shall be, for pur-

poses of this section, the authorized representa-

tive of those persons receiving any retiree bene-

fits covered by any collective bargaining agree-

ment to which that labor organization is signa-

tory, unless (A) such labor organization elects 

not to serve as the authorized representative of 

such persons, or (B) the court, upon a motion by 

any party in interest, after notice and hearing, 

determines that different representation of such 

persons is appropriate. 

(2) In cases where the labor organization re-

ferred to in paragraph (1) elects not to serve as 

the authorized representative of those persons 

receiving any retiree benefits covered by any 

collective bargaining agreement to which that 

labor organization is signatory, or in cases 

where the court, pursuant to paragraph (1) finds 

different representation of such persons appro-

priate, the court, upon a motion by any party in 

interest, and after notice and a hearing, shall 

appoint a committee of retired employees if the 

debtor seeks to modify or not pay the retiree 

benefits or if the court otherwise determines 

that it is appropriate, from among such persons, 

to serve as the authorized representative of such 

persons under this section. 

(d) The court, upon a motion by any party in 

interest, and after notice and a hearing, shall 

appoint a committee of retired employees if the 

debtor seeks to modify or not pay the retiree 

benefits or if the court otherwise determines 

that it is appropriate, to serve as the authorized 

representative, under this section, of those per-

sons receiving any retiree benefits not covered 

by a collective bargaining agreement. 

(e)(1) Notwithstanding any other provision of 

this title, the debtor in possession, or the trust-

ee if one has been appointed under the provi-

sions of this chapter (hereinafter in this section 

‘‘trustee’’ shall include a debtor in possession), 

shall timely pay and shall not modify any re-

tiree benefits, except that— 
(A) the court, on motion of the trustee or 

authorized representative, and after notice 

and a hearing, may order modification of such 

payments, pursuant to the provisions of sub-

sections (g) and (h) of this section, or 
(B) the trustee and the authorized represent-

ative of the recipients of those benefits may 

agree to modification of such payments, 

after which such benefits as modified shall con-

tinue to be paid by the trustee. 
(2) Any payment for retiree benefits required 

to be made before a plan confirmed under sec-

tion 1129 of this title is effective has the status 

of an allowed administrative expense as pro-

vided in section 503 of this title. 
(f)(1) Subsequent to filing a petition and prior 

to filing an application seeking modification of 

the retiree benefits, the trustee shall— 
(A) make a proposal to the authorized rep-

resentative of the retirees, based on the most 

complete and reliable information available at 

the time of such proposal, which provides for 

those necessary modifications in the retiree 

benefits that are necessary to permit the reor-

ganization of the debtor and assures that all 

creditors, the debtor and all of the affected 

parties are treated fairly and equitably; and 
(B) provide, subject to subsection (k)(3), the 

representative of the retirees with such rel-

evant information as is necessary to evaluate 

the proposal. 

(2) During the period beginning on the date of 

the making of a proposal provided for in para-

graph (1), and ending on the date of the hearing 

provided for in subsection (k)(1), the trustee 

shall meet, at reasonable times, with the au-

thorized representative to confer in good faith 

in attempting to reach mutually satisfactory 

modifications of such retiree benefits. 
(g) The court shall enter an order providing 

for modification in the payment of retiree bene-

fits if the court finds that— 
(1) the trustee has, prior to the hearing, 

made a proposal that fulfills the requirements 

of subsection (f); 
(2) the authorized representative of the re-

tirees has refused to accept such proposal 

without good cause; and 
(3) such modification is necessary to permit 

the reorganization of the debtor and assures 

that all creditors, the debtor, and all of the af-

fected parties are treated fairly and equitably, 

and is clearly favored by the balance of the eq-

uities; 

except that in no case shall the court enter an 

order providing for such modification which pro-

vides for a modification to a level lower than 

that proposed by the trustee in the proposal 

found by the court to have complied with the re-

quirements of this subsection and subsection (f): 

Provided, however, That at any time after an 

order is entered providing for modification in 

the payment of retiree benefits, or at any time 

after an agreement modifying such benefits is 

made between the trustee and the authorized 

representative of the recipients of such benefits, 
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the authorized representative may apply to the 

court for an order increasing those benefits 

which order shall be granted if the increase in 

retiree benefits sought is consistent with the 

standard set forth in paragraph (3): Provided fur-

ther, That neither the trustee nor the authorized 

representative is precluded from making more 

than one motion for a modification order gov-

erned by this subsection. 
(h)(1) Prior to a court issuing a final order 

under subsection (g) of this section, if essential 

to the continuation of the debtor’s business, or 

in order to avoid irreparable damage to the es-

tate, the court, after notice and a hearing, may 

authorize the trustee to implement interim 

modifications in retiree benefits. 
(2) Any hearing under this subsection shall be 

scheduled in accordance with the needs of the 

trustee. 
(3) The implementation of such interim 

changes does not render the motion for modi-

fication moot. 
(i) No retiree benefits paid between the filing 

of the petition and the time a plan confirmed 

under section 1129 of this title becomes effective 

shall be deducted or offset from the amounts al-

lowed as claims for any benefits which remain 

unpaid, or from the amounts to be paid under 

the plan with respect to such claims for unpaid 

benefits, whether such claims for unpaid bene-

fits are based upon or arise from a right to fu-

ture unpaid benefits or from any benefits not 

paid as a result of modifications allowed pursu-

ant to this section. 
(j) No claim for retiree benefits shall be lim-

ited by section 502(b)(7) of this title. 
(k)(1) Upon the filing of an application for 

modifying retiree benefits, the court shall 

schedule a hearing to be held not later than 

fourteen days after the date of the filing of such 

application. All interested parties may appear 

and be heard at such hearing. Adequate notice 

shall be provided to such parties at least ten 

days before the date of such hearing. The court 

may extend the time for the commencement of 

such hearing for a period not exceeding seven 

days where the circumstances of the case, and 

the interests of justice require such extension, 

or for additional periods of time to which the 

trustee and the authorized representative agree. 
(2) The court shall rule on such application for 

modification within ninety days after the date 

of the commencement of the hearing. In the in-

terests of justice, the court may extend such 

time for ruling for such additional period as the 

trustee and the authorized representative may 

agree to. If the court does not rule on such ap-

plication within ninety days after the date of 

the commencement of the hearing, or within 

such additional time as the trustee and the au-

thorized representative may agree to, the trust-

ee may implement the proposed modifications 

pending the ruling of the court on such applica-

tion. 
(3) The court may enter such protective or-

ders, consistent with the need of the authorized 

representative of the retirees to evaluate the 

trustee’s proposal and the application for modi-

fication, as may be necessary to prevent disclo-

sure of information provided to such representa-

tive where such disclosure could compromise the 

position of the debtor with respect to its com-

petitors in the industry in which it is engaged. 
(l) This section shall not apply to any retiree, 

or the spouse or dependents of such retiree, if 

such retiree’s gross income for the twelve 

months preceding the filing of the bankruptcy 

petition equals or exceeds $250,000, unless such 

retiree can demonstrate to the satisfaction of 

the court that he is unable to obtain health, 

medical, life, and disability coverage for him-

self, his spouse, and his dependents who would 

otherwise be covered by the employer’s insur-

ance plan, comparable to the coverage provided 

by the employer on the day before the filing of 

a petition under this title. 

(Added Pub. L. 100–334, § 2(a), June 16, 1988, 102 

Stat. 610.) 

EFFECTIVE DATE 

Section 4 of Pub. L. 100–334 provided that: 
‘‘(a) GENERAL EFFECTIVE DATE.—Except as provided 

in subsection (b), this Act and the amendments made 

by this Act [enacting this section, amending section 

1129 of this title, enacting provisions set out as a note 

under section 101 of this title, and amending and re-

pealing provisions set out as notes under section 1106 of 

this title] shall take effect on the date of the enact-

ment of this Act [June 16, 1988]. 
‘‘(b) APPLICATION OF AMENDMENTS.—The amendments 

made by section 2 [enacting this section and amending 

section 1129 of this title] shall not apply with respect to 

cases commenced under title 11 of the United States 

Code before the date of the enactment of this Act [June 

16, 1988].’’ 

PAYMENT OF CERTAIN BENEFITS TO RETIRED FORMER 

EMPLOYEES 

For payment of benefits by bankruptcy trustee to re-

tired employees in enumerated circumstances with re-

spect to cases commenced under this chapter in which 

a plan for reorganization had not been confirmed by the 

court and in which any such benefit was still being paid 

on October 2, 1986, and in cases that became subject to 

this chapter after October 2, 1986, and before June 16, 

1988, see section 101(b) [title VI, § 608] of Pub. L. 99–500, 

and Pub. L. 99–591, as amended, set out as a note under 

section 1106 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1129 of this title. 

SUBCHAPTER II—THE PLAN 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 103 of this 

title. 

§ 1121. Who may file a plan 

(a) The debtor may file a plan with a petition 

commencing a voluntary case, or at any time in 

a voluntary case or an involuntary case. 
(b) Except as otherwise provided in this sec-

tion, only the debtor may file a plan until after 

120 days after the date of the order for relief 

under this chapter. 
(c) Any party in interest, including the debtor, 

the trustee, a creditors’ committee, an equity 

security holders’ committee, a creditor, an eq-

uity security holder, or any indenture trustee, 

may file a plan if and only if— 
(1) a trustee has been appointed under this 

chapter; 
(2) the debtor has not filed a plan before 120 

days after the date of the order for relief under 

this chapter; or 
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(3) the debtor has not filed a plan that has 

been accepted, before 180 days after the date of 

the order for relief under this chapter, by each 

class of claims or interests that is impaired 

under the plan. 

(d) On request of a party in interest made 

within the respective periods specified in sub-

sections (b) and (c) of this section and after no-

tice and a hearing, the court may for cause re-

duce or increase the 120-day period or the 180- 

day period referred to in this section. 
(e) In a case in which the debtor is a small 

business and elects to be considered a small 

business— 
(1) only the debtor may file a plan until 

after 100 days after the date of the order for re-

lief under this chapter; 
(2) all plans shall be filed within 160 days 

after the date of the order for relief; and 
(3) on request of a party in interest made 

within the respective periods specified in para-

graphs (1) and (2) and after notice and a hear-

ing, the court may— 
(A) reduce the 100-day period or the 160-day 

period specified in paragraph (1) or (2) for 

cause; and 
(B) increase the 100-day period specified in 

paragraph (1) if the debtor shows that the 

need for an increase is caused by circum-

stances for which the debtor should not be 

held accountable. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2631; Pub. L. 

98–353, title III, § 506, July 10, 1984, 98 Stat. 385; 

Pub. L. 99–554, title II, § 283(u), Oct. 27, 1986, 100 

Stat. 3118; Pub. L. 103–394, title II, § 217(d), Oct. 

22, 1994, 108 Stat. 4127.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1121 of the House amendment is derived from 

section 1121 of the House bill; section 1121(c)(1) will be 

satisfied automatically in a case under subchapter IV 

of title 11. 

SENATE REPORT NO. 95–989 

Subsection (a) permits the debtor to file a reorganiza-

tion plan with a petition commencing a voluntary case 

or at any time during a voluntary or involuntary case. 
Subsection (b) gives the debtor the exclusive right to 

file a plan during the first 120 days of the case. There 

are exceptions, however, enumerated in subsection (c). 

If a trustee has been appointed, if the debtor does not 

meet the 120-day deadline, or if the debtor fails to ob-

tain the required consent within 180 days after the fil-

ing of the petition, any party in interest may propose 

a plan. This includes the debtor, the trustee, a credi-

tors’ committee, an equity security holders’ commit-

tee, a creditor, an equity security holder, and an inden-

ture trustee. The list is not exhaustive. In the case of 

a public company, a trustee is appointed within 10 days 

of the petition. In such a case, for all practical pur-

poses, any party in interest may file a plan. 
Subsection (d) permits the court, for cause, to in-

crease or reduce the 120-day and 180-day periods speci-

fied. Since, the debtor has an exclusive privilege for 6 

months during which others may not file a plan, the 

granted extension should be based on a showing of some 

promise of probable success. An extension should not be 

employed as a tactical device to put pressure on parties 

in interest to yield to a plan they consider unsatisfac-

tory. 

AMENDMENTS 

1994—Subsec. (e). Pub. L. 103–394 added subsec. (e). 

1986—Subsec. (d). Pub. L. 99–554 inserted reference to 

subsection (b) of this section. 

1984—Subsec. (c)(3). Pub. L. 98–353, § 506(a), sub-

stituted ‘‘of claims or interests that is’’ for ‘‘the claims 

or interests of which are’’. 

Subsec. (d). Pub. L. 98–353, § 506(b), inserted ‘‘made 

within the respective periods specified in subsection (c) 

of this section’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–554 effective 30 days after 

Oct. 27, 1986, see section 302(a) of Pub. L. 99–554, set out 

as a note under section 581 of Title 28, Judiciary and 

Judicial Procedure. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 307, 348, 1106, 

1112, 1125 of this title; title 28 section 158. 

§ 1122. Classification of claims or interests 

(a) Except as provided in subsection (b) of this 

section, a plan may place a claim or an interest 

in a particular class only if such claim or inter-

est is substantially similar to the other claims 

or interests of such class. 

(b) A plan may designate a separate class of 

claims consisting only of every unsecured claim 

that is less than or reduced to an amount that 

the court approves as reasonable and necessary 

for administrative convenience. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2631.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

This section codifies current case law surrounding 

the classification of claims and equity securities. It re-

quires classification based on the nature of the claims 

or interests classified, and permits inclusion of claims 

or interests in a particular class only if the claim or in-

terest being included is substantially similar to the 

other claims or interests of the class. 

Subsection (b), also a codification of existing prac-

tice, contains an exception. The plan may designate a 

separate class of claims consisting only of every unse-

cured claim that is less than or reduced to an amount 

that the court approves as reasonable and necessary for 

administrative convenience. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 901, 1123, 1127, 

1222, 1322 of this title. 

§ 1123. Contents of plan 

(a) Notwithstanding any otherwise applicable 

nonbankruptcy law, a plan shall— 

(1) designate, subject to section 1122 of this 

title, classes of claims, other than claims of a 

kind specified in section 507(a)(1), 507(a)(2), or 

507(a)(8) of this title, and classes of interests; 

(2) specify any class of claims or interests 

that is not impaired under the plan; 
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(3) specify the treatment of any class of 

claims or interests that is impaired under the 

plan; 
(4) provide the same treatment for each 

claim or interest of a particular class, unless 

the holder of a particular claim or interest 

agrees to a less favorable treatment of such 

particular claim or interest; 
(5) provide adequate means for the plan’s im-

plementation, such as— 
(A) retention by the debtor of all or any 

part of the property of the estate; 
(B) transfer of all or any part of the prop-

erty of the estate to one or more entities, 

whether organized before or after the con-

firmation of such plan; 
(C) merger or consolidation of the debtor 

with one or more persons; 
(D) sale of all or any part of the property 

of the estate, either subject to or free of any 

lien, or the distribution of all or any part of 

the property of the estate among those hav-

ing an interest in such property of the es-

tate; 
(E) satisfaction or modification of any 

lien; 
(F) cancellation or modification of any in-

denture or similar instrument; 
(G) curing or waiving of any default; 
(H) extension of a maturity date or a 

change in an interest rate or other term of 

outstanding securities; 
(I) amendment of the debtor’s charter; or 
(J) issuance of securities of the debtor, or 

of any entity referred to in subparagraph (B) 

or (C) of this paragraph, for cash, for prop-

erty, for existing securities, or in exchange 

for claims or interests, or for any other ap-

propriate purpose; 

(6) provide for the inclusion in the charter of 

the debtor, if the debtor is a corporation, or of 

any corporation referred to in paragraph (5)(B) 

or (5)(C) of this subsection, of a provision pro-

hibiting the issuance of nonvoting equity se-

curities, and providing, as to the several class-

es of securities possessing voting power, an ap-

propriate distribution of such power among 

such classes, including, in the case of any 

class of equity securities having a preference 

over another class of equity securities with re-

spect to dividends, adequate provisions for the 

election of directors representing such pre-

ferred class in the event of default in the pay-

ment of such dividends; and 

(7) contain only provisions that are consist-

ent with the interests of creditors and equity 

security holders and with public policy with 

respect to the manner of selection of any offi-

cer, director, or trustee under the plan and 

any successor to such officer, director, or 

trustee. 

(b) Subject to subsection (a) of this section, a 

plan may— 

(1) impair or leave unimpaired any class of 

claims, secured or unsecured, or of interests; 

(2) subject to section 365 of this title, provide 

for the assumption, rejection, or assignment 

of any executory contract or unexpired lease 

of the debtor not previously rejected under 

such section; 

(3) provide for— 

(A) the settlement or adjustment of any 

claim or interest belonging to the debtor or 

to the estate; or 

(B) the retention and enforcement by the 

debtor, by the trustee, or by a representative 

of the estate appointed for such purpose, of 

any such claim or interest; 

(4) provide for the sale of all or substantially 

all of the property of the estate, and the dis-

tribution of the proceeds of such sale among 

holders of claims or interests; 

(5) modify the rights of holders of secured 

claims, other than a claim secured only by a 

security interest in real property that is the 

debtor’s principal residence, or of holders of 

unsecured claims, or leave unaffected the 

rights of holders of any class of claims; and 

(6) include any other appropriate provision 

not inconsistent with the applicable provi-

sions of this title. 

(c) In a case concerning an individual, a plan 

proposed by an entity other than the debtor may 

not provide for the use, sale, or lease of property 

exempted under section 522 of this title, unless 

the debtor consents to such use, sale, or lease. 

(d) Notwithstanding subsection (a) of this sec-

tion and sections 506(b), 1129(a)(7), and 1129(b) of 

this title, if it is proposed in a plan to cure a de-

fault the amount necessary to cure the default 

shall be determined in accordance with the un-

derlying agreement and applicable nonbank-

ruptcy law. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2631; Pub. L. 

98–353, title III, § 507, July 10, 1984, 98 Stat. 385; 

Pub. L. 103–394, title II, § 206, title III, §§ 304(h)(6), 

305(a), title V, § 501(d)(31), Oct. 22, 1994, 108 Stat. 

4123, 4134, 4146.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1123 of the House amendment represents a 

compromise between similar provisions in the House 

bill and Senate amendment. The section has been clari-

fied to clearly indicate that both secured and unsecured 

claims, or either of them, may be impaired in a case 

under title 11. In addition assumption or rejection of an 

executory contract under a plan must comply with sec-

tion 365 of title 11. Moreover, section 1123(a)(1) has been 

substantively modified to permit classification of cer-

tain kinds of priority claims. This is important for pur-

poses of confirmation under section 1129(a)(9). 

Section 1123(a)(5) of the House amendment is derived 

from a similar provision in the House bill and Senate 

amendment but deletes the language pertaining to 

‘‘fair upset price’’ as an unnecessary restriction. Sec-

tion 1123 is also intended to indicate that a plan may 

provide for any action specified in section 1123 in the 

case of a corporation without a resolution of the board 

of directors. If the plan is confirmed, then any action 

proposed in the plan may be taken notwithstanding 

any otherwise applicable nonbankruptcy law in accord-

ance with section 1142(a) of title 11. 

SENATE REPORT NO. 95–989 

Subsection (a) specifies what a plan of reorganization 

must contain. The plan must designate classes of 

claims and interests, and specify, by class, the claims 

or interests that are unimpaired under the plan. Prior-

ity claims are not required to be classified because 

they may not have arisen when the plan is filed. The 

plan must provide the same treatment for each claim 
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or interest of a particular class, unless the holder of a 

particular claim or interest agrees to a different, but 

not better, treatment of his claim or interest. 
Paragraph (3) applies to claims, not creditors. Thus, 

if a creditor is undersecured, and thus has a secured 

claim and an unsecured claim, this paragraph will be 

applied independently to each of his claims. 
Paragraph (4) of subsection (a) is derived from section 

216 of chapter X [section 616 of former title 11] with 

some modifications. It requires the plan to provide ade-

quate means for the plans execution. These means may 

include retention by the debtor of all or any part of the 

property of the estate, transfer of all or any part of the 

property of the estate to one or more entities, whether 

organized pre- or postconfirmation, merger or consoli-

dation of the debtor with one or more persons, sale and 

distribution of all or any part of the property of the es-

tate, satisfaction or modification of any lien, cancella-

tion or modification of any indenture or similar instru-

ment, curing or waiving of any default, extension of 

maturity dates or change in interest rates of securities, 

amendment of the debtor’s charter, and issuance of se-

curities. 
Subparagraph (C), as it applies in railroad cases, has 

the effect of overruling St. Joe Paper Co. v. Atlantic 

Coast Line R. R., 347 U.S. 298 (1954). It will allow the 

trustee or creditors to propose a plan of merger with 

another railroad without the consent of the debtor, and 

the debtor will be bound under proposed 11 U.S.C. 

1141(a). See Hearings, pt. 3, at 1616. ‘‘Similar instru-

ment’’ referred to in subparagraph (F) might include a 

deposit with an agent for distribution, other than an 

indenture trustee, such as an agent under an agreement 

in a railroad conditional sale or lease financing agree-

ment. 
Paragraphs (5) and (6) and subsection (b) are derived 

substantially from Section 216 of Chapter X ([former] 11 

U.S.C. 616). Paragraph (5) requires the plan to prohibit 

the issuance of nonvoting equity securities, and to pro-

vide for an appropriate distribution of voting power 

among the various classes of equity securities. Para-

graph (6) requires that the plan contain only provisions 

that are consistent with the interests of creditors and 

equity security holders, and with public policy with re-

spect to the selection of officers, directors, and trust-

ees, and their successors. 
Subsection (b) specifies the matters that the plan 

may propose. The plan may impair or leave unimpaired 

any claim or interest. The plan may provide for the as-

sumption or rejection of executory contracts or un-

expired leases not previously rejected under section 365. 

The plan may also provide for the treatment of claims 

by the debtor against other entities that are not set-

tled before the confirmation of the plan. The plan may 

propose settlement or adjustment of any claim or eq-

uity security belonging to the estate, or may propose 

retention and enforcement of such claim or interest by 

the debtor or by an agent appointed for that purpose. 
The plan may also propose the sale of all or substan-

tially all of the property of the estate, and the distribu-

tion of the proceeds of the sale among creditors and eq-

uity security holders. This would be a liquidating plan. 

The subsection permits the plan to include any other 

appropriate provision not inconsistent with the appli-

cable provisions of the bankruptcy code. 
Subsection (c) protects an individual debtor’s exempt 

property by prohibiting its use, sale, or lease under a 

plan proposed by someone other than the debtor, unless 

the debtor consents. 

AMENDMENTS 

1994—Subsec. (a)(1). Pub. L. 103–394, §§ 304(h)(6), 

501(d)(31), substituted ‘‘507(a)(8) of this title,’’ for 

‘‘507(a)(7) of this title’’. 
Subsec. (b)(5), (6). Pub. L. 103–394, § 206, added par. (5) 

and redesignated former par. (5) as (6). 
Subsec. (d). Pub. L. 103–394, § 305(a), added subsec. (d). 
1984—Subsec. (a). Pub. L. 98–353, § 507(a)(1), in provi-

sions preceding par. (1) substituted ‘‘Notwithstanding 

any otherwise applicable nonbankruptcy law, a’’ for 

‘‘A’’. 

Subsec. (a)(1). Pub. L. 98–353, § 507(a)(2), inserted a 

comma after ‘‘classes of claims’’ and substituted 

‘‘507(a)(7) of this title,’’ for ‘‘507(a)(6) of this title’’. 

Subsec. (a)(3). Pub. L. 98–353, § 507(a)(3), struck out 

‘‘shall’’ before ‘‘specify the treatment’’. 

Subsec. (a)(5). Pub. L. 98–353, § 507(a)(4), substituted 

‘‘implementation’’ for ‘‘execution’’. 

Subsec. (a)(5)(G). Pub. L. 98–353, § 507(a)(5), inserted 

‘‘of’’ after ‘‘waiving’’. 

Subsec. (b)(2). Pub. L. 98–353, § 507(b), substituted ‘‘re-

jection, or assignment’’ for ‘‘or rejection’’, and ‘‘under 

such section’’ for ‘‘under section 365 of this title’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by sections 206, 304(h)(6), and 501(d)(31) of 

Pub. L. 103–394 effective Oct. 22, 1994, and not applicable 

with respect to cases commenced under this title before 

Oct. 22, 1994, and amendment by section 305(a) of Pub. 

L. 103–394 effective Oct. 22, 1994, and applicable only to 

agreements entered into after Oct. 22, 1994, see section 

702 of Pub. L. 103–394, set out as a note under section 101 

of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 901, 1124, 1127, 

1172 of this title. 

§ 1124. Impairment of claims or interests 

Except as provided in section 1123(a)(4) of this 

title, a class of claims or interests is impaired 

under a plan unless, with respect to each claim 

or interest of such class, the plan— 

(1) leaves unaltered the legal, equitable, and 

contractual rights to which such claim or in-

terest entitles the holder of such claim or in-

terest; or 

(2) notwithstanding any contractual provi-

sion or applicable law that entitles the holder 

of such claim or interest to demand or receive 

accelerated payment of such claim or interest 

after the occurrence of a default— 

(A) cures any such default that occurred 

before or after the commencement of the 

case under this title, other than a default of 

a kind specified in section 365(b)(2) of this 

title; 

(B) reinstates the maturity of such claim 

or interest as such maturity existed before 

such default; 

(C) compensates the holder of such claim 

or interest for any damages incurred as a re-

sult of any reasonable reliance by such hold-

er on such contractual provision or such ap-

plicable law; and 

(D) does not otherwise alter the legal, 

equitable, or contractual rights to which 

such claim or interest entitles the holder of 

such claim or interest. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2633; Pub. L. 

98–353, title III, § 508, July 10, 1984, 98 Stat. 385; 

Pub. L. 103–394, title II, § 213(d), Oct. 22, 1994, 108 

Stat. 4126.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1124 of the House amendment is derived from 

a similar provision in the House bill and Senate amend-
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ment. The section defines the new concept of ‘‘impair-

ment’’ of claims or interests; the concept differs sig-

nificantly from the concept of ‘‘materially and ad-

versely affected’’ under the Bankruptcy Act [former 

title 11]. Section 1124(3) of the House amendment pro-

vides that a holder of a claim or interest is not im-

paired, if the plan provides that the holder will receive 

the allowed amount of the holder’s claim, or in the case 

of an interest with a fixed liquidation preference or re-

demption price, the greater of such price. This adopts 

the position contained in the House bill and rejects the 

contrary standard contained in the Senate amendment. 
Section 1124(3) of the House amendment rejects a pro-

vision contained in section 1124(3)(B)(iii) of the House 

bill which would have considered a class of interest not 

to be impaired by virtue of the fact that the plan pro-

vided cash or property for the value of the holder’s in-

terest in the debtor. 
The effect of the House amendment is to permit an 

interest not to be impaired only if the interest has a 

fixed liquidation preference or redemption price. There-

fore, a class of interests such as common stock, must 

either accept a plan under section 1129(a)(8), or the plan 

must satisfy the requirements of section 1129(b)(2)(C) in 

order for a plan to be confirmed. 
A compromise reflected in section 1124(2)(C) of the 

House amendment indicates that a class of claims is 

not impaired under the circumstances of section 1124(2) 

if damages are paid to rectify reasonable reliance en-

gaged in by the holder of a claim or interest arising 

from the prepetition breach of a contractual provision, 

such as an ipso facto or bankruptcy clause, or law. 

Where the rights of third parties are concerned, such as 

in the case of lease premises which have been rerented 

to a third party, it is not intended that there will be 

adequate damages to compensate the third party. 

SENATE REPORT NO. 95–989 

The basic concept underlying this section is not new. 

It rests essentially on Section 107 of Chapter X 

([former] 11 U.S.C. 507), which states that creditors or 

stockholders or any class thereof ‘‘shall be deemed to 

be ‘affected’ by a plan only if their or its interest shall 

be materially and adversely affected thereby.’’ 
This section is designated to indicate when contrac-

tual rights of creditors or interest holders are not ma-

terially affected. It specifies three ways in which the 

plan may leave a claim or interest unimpaired. 
First, the plan may propose not to alter the legal, 

equitable, or contractual rights to which the claim or 

interest entitled its holder. 
Second, a claim or interest is unimpaired by curing 

the effect of a default and reinstating the original 

terms of an obligation when maturity was brought on 

or accelerated by the default. The intervention of 

bankruptcy and the defaults represent a temporary cri-

sis which the plan of reorganization is intended to clear 

away. The holder of a claim or interest who under the 

plan is restored to his original position, when others re-

ceive less or get nothing at all, is fortunate indeed and 

has no cause to complain. Curing of the default and the 

assumption of the debt in accordance with its terms is 

an important reorganization technique for dealing with 

a particular class of claims, especially secured claims. 
Third, a claim or interest is unimpaired if the plan 

provides for their payment in cash. In the case of a debt 

liability, the cash payment is for the allowed amount 

of the claim, which does not include a redemption pre-

mium. If it is an equity security with a fixed liquida-

tion preference, such as a preferred stock, the allowed 

amount is such liquidation preference, with no redemp-

tion premium. With respect to any other equity secu-

rity, such as a common stock, cash payment must be 

equal to the ‘‘value of such holder’s interest in the 

debtor.’’ 
Section 1124 does not include payment ‘‘in property’’ 

other than cash. Except for a rare case, claims or inter-

ests are not by their terms payable in property, but a 

plan may so provide and those affected thereby may ac-

cept or reject the proposed plan. They may not be 

forced to accept a plan declaring the holders’ claims or 

interests to be ‘‘unimpaired.’’ 

HOUSE REPORT NO. 95–595 

This section is new. It is designed to indicate when 

contractual rights of creditors or interest holders are 

not materially affected. The section specifies three 

ways in which the plan may leave a claim or interest 

unimpaired. 

First, the plan may propose not to alter the legal, 

equitable, or contractual rights to which the claim or 

interest entitled its holder. 

Second, the plan is permitted to reinstate a claim or 

interest and thus leave it unimpaired. Reinstatement 

consists of curing any default (other than a default 

under an ipso facto or bankruptcy clause) and rein-

statement of the maturity of the claim or interest. 

Further, the plan may not otherwise alter any legal, 

equitable, or contractual right to which the claim or 

interest entitles its holder. 

Third, the plan may leave a claim or interest unim-

paired by paying its amount in full other than in secu-

rities of the debtor, an affiliate of the debtor partici-

pating in a joint plan, or a successor to the debtor. 

These securities are excluded because determination of 

their value would require a valuation of the business 

being reorganized. Use of them to pay a creditor or eq-

uity security holder without his consent may be done 

only under section 1129(b) and only after a valuation of 

the debtor. Under this paragraph, the plan must pay 

the allowed amount of the claim in full, in cash or 

other property, or, in the case of an equity security, 

must pay the greatest of any fixed liquidation pref-

erence to which the terms of the equity security entitle 

its holder, any fixed price at which the debtor, under 

the terms of the equity security may redeem such eq-

uity security, and the value, as of the effective date of 

the plan, of the holder’s interest in the debtor. The 

value of the holder’s interest need not be determined 

precisely by valuing the debtor’s business if such value 

is clearly below redemption or liquidation preference 

values. If such value would require a full-scale valu-

ation of the business, then such interest should be 

treated as impaired. But, if the debtor corporation is 

clearly insolvent, then the value of the common stock 

holder’s interest in the debtor is zero, and offering 

them nothing under the plan of reorganization will not 

impair their rights. 

‘‘Value, as of the effective date of the plan,’’ as used 

in paragraph (3) and in proposed 11 U.S.C. 1179(a)(7)(B), 

1129(a)(9), 1129(b), 1172(2), 1325(a)(4), 1325(a)(5)(B), and 

1328(b), indicates that the promised payment under the 

plan must be discounted to present value as of the ef-

fective date of the plan. The discounting should be 

based only on the unpaid balance of the amount due 

under the plan, until that amount, including interest, 

is paid in full. 

AMENDMENTS 

1994—Par. (3). Pub. L. 103–394 struck out par. (3) which 

read as follows: ‘‘provides that, on the effective date of 

the plan, the holder of such claim or interest receives, 

on account of such claim or interest, cash equal to— 

‘‘(A) with respect to a claim, the allowed amount of 

such claim; or 

‘‘(B) with respect to an interest, if applicable, the 

greater of— 

‘‘(i) any fixed liquidation preference to which the 

terms of any security representing such interest en-

title the holder of such interest; or 

‘‘(ii) any fixed price at which the debtor, under 

the terms of such security, may redeem such secu-

rity from such holder.’’ 

1984—Par. (2)(A). Pub. L. 98–353, § 508(1), amended sub-

par. (A) generally. Prior to amendment, subpar. (A) 

read as follows: ‘‘cures any such default, other than a 

default of a kind specified in section 365(b)(2) of this 

title, that occurred before or after the commencement 

of the case under this title;’’. 
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Par. (3)(B)(i). Pub. L. 98–353, § 508(2), substituted ‘‘or’’ 

for ‘‘and’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 901 of this title. 

§ 1125. Postpetition disclosure and solicitation 

(a) In this section— 
(1) ‘‘adequate information’’ means informa-

tion of a kind, and in sufficient detail, as far 

as is reasonably practicable in light of the na-

ture and history of the debtor and the condi-

tion of the debtor’s books and records, that 

would enable a hypothetical reasonable inves-

tor typical of holders of claims or interests of 

the relevant class to make an informed judg-

ment about the plan, but adequate informa-

tion need not include such information about 

any other possible or proposed plan; and 
(2) ‘‘investor typical of holders of claims or 

interests of the relevant class’’ means investor 

having— 
(A) a claim or interest of the relevant 

class; 
(B) such a relationship with the debtor as 

the holders of other claims or interests of 

such class generally have; and 
(C) such ability to obtain such information 

from sources other than the disclosure re-

quired by this section as holders of claims or 

interests in such class generally have. 

(b) An acceptance or rejection of a plan may 

not be solicited after the commencement of the 

case under this title from a holder of a claim or 

interest with respect to such claim or interest, 

unless, at the time of or before such solicitation, 

there is transmitted to such holder the plan or 

a summary of the plan, and a written disclosure 

statement approved, after notice and a hearing, 

by the court as containing adequate informa-

tion. The court may approve a disclosure state-

ment without a valuation of the debtor or an ap-

praisal of the debtor’s assets. 
(c) The same disclosure statement shall be 

transmitted to each holder of a claim or interest 

of a particular class, but there may be transmit-

ted different disclosure statements, differing in 

amount, detail, or kind of information, as be-

tween classes. 
(d) Whether a disclosure statement required 

under subsection (b) of this section contains 

adequate information is not governed by any 

otherwise applicable nonbankruptcy law, rule, 

or regulation, but an agency or official whose 

duty is to administer or enforce such a law, rule, 

or regulation may be heard on the issue of 

whether a disclosure statement contains ade-

quate information. Such an agency or official 

may not appeal from, or otherwise seek review 

of, an order approving a disclosure statement. 

(e) A person that solicits acceptance or rejec-

tion of a plan, in good faith and in compliance 

with the applicable provisions of this title, or 

that participates, in good faith and in compli-

ance with the applicable provisions of this title, 

in the offer, issuance, sale, or purchase of a se-

curity, offered or sold under the plan, of the 

debtor, of an affiliate participating in a joint 

plan with the debtor, or of a newly organized 

successor to the debtor under the plan, is not 

liable, on account of such solicitation or partici-

pation, for violation of any applicable law, rule, 

or regulation governing solicitation of accept-

ance or rejection of a plan or the offer, issuance, 

sale, or purchase of securities. 
(f) Notwithstanding subsection (b), in a case in 

which the debtor has elected under section 

1121(e) to be considered a small business— 
(1) the court may conditionally approve a 

disclosure statement subject to final approval 

after notice and a hearing; 
(2) acceptances and rejections of a plan may 

be solicited based on a conditionally approved 

disclosure statement as long as the debtor pro-

vides adequate information to each holder of a 

claim or interest that is solicited, but a condi-

tionally approved disclosure statement shall 

be mailed at least 10 days prior to the date of 

the hearing on confirmation of the plan; and 
(3) a hearing on the disclosure statement 

may be combined with a hearing on confirma-

tion of a plan. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2633; Pub. L. 

98–353, title III, § 509, July 10, 1984, 98 Stat. 385; 

Pub. L. 103–394, title II, § 217(e), Oct. 22, 1994, 108 

Stat. 4127.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1125 of the House amendment is derived from 

section 1125 of the House bill and Senate amendment 

except with respect to section 1125(f) of the Senate 

amendment. It will not be necessary for the court to 

consider the report of the examiner prior to approval of 

a disclosure statement. The investigation of the exam-

iner is to proceed on an independent basis from the pro-

cedure of the reorganization under chapter 11. In order 

to ensure that the examiner’s report will be expeditious 

and fair, the examiner is precluded from serving as a 

trustee in the case or from representing a trustee if a 

trustee is appointed, whether the case remains in chap-

ter 11 or is converted to chapter 7 or 13. 

SENATE REPORT NO. 95–989 

This section extends disclosure requirements in con-

nection with solicitations to all cases under chapter 11. 

Heretofore this subject was dealt with by the Bank-

ruptcy Act [former title 11] mainly in the special con-

texts of railroad reorganizations and chapter X [chap-

ter 10 of former title 11] cases. 

Subsection (a) defines (1) the subject matter of disclo-

sure as ‘‘adequate information’’ and relates the stand-

ard of adequacy to an (2) ‘‘investor typical of holders or 

claims or interests of the relevant class.’’ ‘‘Investor’’ is 

used broadly here, for it will almost always include a 

trade creditor or other creditors who originally had no 

investment intent or interest. It refers to the invest-

ment-type decision by those called upon to accept a 

plan to modify their claims or interests, which typi-

cally will involve acceptance of new securities or of a 

cash payment in lieu thereof. 

Both the kind and form of information are left essen-

tially to the judicial discretion of the court, guided by 

the specification in subparagraph (a)(1) that it be of a 
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kind and in sufficient detail that a reasonable and typi-

cal investor can make an informed judgment about the 

plan. The information required will necessarily be gov-

erned by the circumstances of the case. 
Reporting and audit standards devised for solvent and 

continuing businesses do not necessarily fit a debtor in 

reorganization. Subsection (a)(1) expressly incorporates 

consideration of the nature and history of the debtor 

and the condition of its books and records into the de-

termination of what is reasonably practicable to sup-

ply. These factors are particularly pertinent to histori-

cal data and to discontinued operations of no future 

relevance. 
A plan is necessarily predicated on knowledge of the 

assets and liabilities being dealt with and on factually 

supported expectations as to the future course of the 

business sufficient to meet the feasibility standard in 

section 1130(a)(11) of this title. It may thus be nec-

essary to provide estimates or judgments for that pur-

pose. Yet it remains practicable to describe, in such de-

tail as may be relevant and needed, the basis for the 

plan and the data on which supporters of the plan rely. 
Subsection (b) establishes the jurisdiction of the 

court over this subject by prohibiting solicitation of 

acceptance or rejection of a plan after the commence-

ment of the case, unless the person solicited receives, 

before or at the time of the solicitation, a written dis-

closure statement approved by the court, after notice 

and hearing, as containing adequate information. As 

under present law, determinations of value, by ap-

praisal or otherwise, are not required if not needed to 

accomplish the purpose specified in subsection (a)(1). 
Subsection (c) requires that the same disclosure 

statement be transmitted to each member of a class. It 

recognizes that the information needed for an informed 

judgment about the plan may differ among classes. A 

class whose rights under the plan center on a particular 

fund or asset would have no use for an extensive de-

scription of other matters that could not affect them. 
Subsection (d) relieves the court of the need to follow 

any otherwise applicable Federal or state law in deter-

mining the adequacy of the information contained in 

the disclosure statement submitted for its approval. It 

authorizes an agency or official, Federal or state, 

charged with administering cognate laws so preempted 

to advise the court on the adequacy of proposed disclo-

sure statement. But they are not authorized to appeal 

the court’s decision. 
Solicitations with respect to a plan do not involve 

just mere requests for opinions. Acceptance of the plan 

vitally affects creditors and shareholders, and most fre-

quently the solicitation involves an offering of securi-

ties in exchange for claims or interests. The present 

bankruptcy statute [former title 11] has exempted such 

offerings under each of its chapters from the registra-

tion and disclosure requirements of the Securities Act 

of 1933 [15 U.S.C. 77a et seq.], an exemption also con-

tinued by section 1145(a)(2) of this title. The extension 

of the disclosure requirements to all chapter 11 cases 

justifies the coordinate extension of these exemptions. 

By the same token, no valid purpose is served not to 

exempt from the requirements of similar state laws in 

a matter under the exclusive jurisdiction of the Federal 

bankruptcy laws. 
Subsection (e) exonerates any person who, in good 

faith and in compliance with this title, solicits or par-

ticipates in the offer, issuance, sale or purchase, under 

the plan, of a security from any liability, on account of 

such solicitation or participation, for violation of any 

law, rule, or regulation governing the offer, issuance, 

sale, or purchase of securities. This exoneration is coor-

dinate with the exemption from Federal or State reg-

istration or licensing requirements provided by section 

1145 of this title. 
In the nonpublic case, the court, when approving the 

disclosure statement, has before it the texts of the 

plan, a proposed disclosure document, and such other 

information the plan proponents and other interested 

parties may present at the hearing. In the final analy-

sis the exoneration which subsection (e) grants must 

depend on the good faith of the plan proponents and of 

those who participate in the preparation of the disclo-

sure statement and in the solicitation. Subsection (e) 

does not affect civil or criminal liability for defects and 

inadequacies that are beyond the limits of the exonera-

tion that good faith provides. 
Section 1125 applies to public companies as well, sub-

ject to the qualifications of subsection (f). In case of a 

public company no solicitations of acceptance is per-

mitted unless authorized by the court upon or after ap-

proval of the plan pursuant to section 1128(c). In addi-

tion to the documents specified in subsection (b), sub-

section (f) requires transmission of the opinion and 

order of the court approving the plan and, if filed, the 

advisory report of the Securities and Exchange Com-

mission or a summary thereof prepared by the Commis-

sion. 

HOUSE REPORT NO. 95–595 

This section is new. It is the heart of the consolida-

tion of the various reorganization chapters found in 

current law. It requires disclosure before solicitation of 

acceptances of a plan or reorganization. 
Subsection (a) contains two definitions. First, ‘‘ade-

quate information’’ is defined to mean information of a 

kind, and insufficient detail, as far as is reasonably 

practical in light of the nature and history of the debt-

or and the condition of the debtor’s books and records, 

that would enable a hypothetical reasonable investor 

typical of holders of claims or interests of the relevant 

class to make an informed judgment about the plan. 

Second, ‘‘investor typical of holders of claims or inter-

ests of the relevant class’’ is defined to mean an inves-

tor having a claim or interest of the relevant class, 

having such a relationship with the debtor as the hold-

ers of other claims or interests of the relevant class 

have, and having such ability to obtain information 

from sources other than the disclosure statement as 

holders of claims or interests of the relevant class 

have, and having such ability to obtain information 

from sources other than the disclosure statement as 

holders of claims or interests of the relevant class 

have. That is, the hypothetical investor against which 

the disclosure is measured must not be an insider if 

other members of the class are not insiders, and so on. 

In other words, the adequacy of disclosure is measured 

against the typical investor, not an extraordinary one. 
The Supreme Court’s rulemaking power will not ex-

tend to rulemaking that will prescribe what con-

stitutes adequate information. That standard is a sub-

stantive standard. Precisely what constitutes adequate 

information in any particular instance will develop on 

a case-by-case basis. Courts will take a practical ap-

proach as to what is necessary under the circumstances 

of each case, such as the cost of preparation of the 

statements, the need for relative speed in solicitation 

and confirmation, and, of course, the need for investor 

protection. There will be a balancing of interests in 

each case. In reorganization cases, there is frequently 

great uncertainty. Therefore the need for flexibility is 

greatest. 
Subsection (b) is the operative subsection. It pro-

hibits solicitation of acceptances or rejections of a plan 

after the commencement of the case unless, at the time 

of the solicitation or before, there is transmitted to the 

solicitee the plan or a summary of the plan, and a writ-

ten disclosure statement approved by the court as con-

taining adequate information. The subsection permits 

approval of the statement without the necessity of a 

valuation of the debtor or an appraisal of the debtor’s 

assets. However, in some cases, a valuation or appraisal 

will be necessary to develop adequate information. The 

court will be able to determine what is necessary in 

light of the facts and circumstances of each particular 

case. 
Subsection (c) requires that the same disclosure 

statement go to all members of a particular class, but 

permits different disclosure to different classes. 
Subsection (d) excepts the disclosure statements 

from the requirements of the securities laws (such as 
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section 14 of the 1934 Act [15 U.S.C. 78n] and section 5 

of the 1933 Act [15 U.S.C. 77e]), and from similar State 

securities laws (blue sky laws, for example). The sub-

section permits an agency or official whose duty is to 

administer or enforce such laws (such as the Securities 

and Exchange Commission or State Corporation Com-

missioners) to appear and be heard on the issue of 

whether a disclosure statement contains adequate in-

formation, but the agencies and officials are not grant-

ed the right of appeal from an adverse determination in 

any capacity. They may join in an appeal by a true 

party in interest, however. 

Subsection (e) is a safe harbor provision, and is nec-

essary to make the exemption provided by subsection 

(d) effective. Without it, a creditor that solicited an ac-

ceptance or rejection in reliance on the court’s ap-

proval of a disclosure statement would be potentially 

liable under antifraud sections designed to enforce the 

very sections of the securities laws from which sub-

section (d) excuses compliance. The subsection protects 

only persons that solicit in good faith and in compli-

ance with the applicable provisions of the reorganiza-

tion chapter. It provides protection from legal liability 

as well as from equitable liability based on an injunc-

tive action by the SEC or other agency or official. 

AMENDMENTS 

1994—Subsec. (f). Pub. L. 103–394 added subsec. (f). 

1984—Subsec. (a)(1). Pub. L. 98–353, § 509(a)(1), inserted 

‘‘, but adequate information need not include such in-

formation about any other possible or proposed plan’’. 

Subsec. (a)(2)(B). Pub. L. 98–353, § 509(a)(2), inserted 

‘‘the’’ after ‘‘with’’. 

Subsec. (a)(2)(C). Pub. L. 98–353, § 509(a)(3), inserted 

‘‘of’’ after ‘‘holders’’. 

Subsec. (d). Pub. L. 98–353, § 509(b), inserted ‘‘required 

under subsection (b) of this section’’ and ‘‘, or other-

wise seek review of,’’. 

Subsec. (e). Pub. L. 98–353, § 509(c), inserted ‘‘accept-

ance or rejection of a plan’’ after ‘‘solicits’’, and ‘‘solic-

itation of acceptance or rejection of a plan or’’ after 

‘‘governing’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 901, 1126, 1127, 

1145 of this title; title 28 section 586. 

§ 1126. Acceptance of plan 

(a) The holder of a claim or interest allowed 

under section 502 of this title may accept or re-

ject a plan. If the United States is a creditor or 

equity security holder, the Secretary of the 

Treasury may accept or reject the plan on be-

half of the United States. 

(b) For the purposes of subsections (c) and (d) 

of this section, a holder of a claim or interest 

that has accepted or rejected the plan before the 

commencement of the case under this title is 

deemed to have accepted or rejected such plan, 

as the case may be, if— 

(1) the solicitation of such acceptance or re-

jection was in compliance with any applicable 

nonbankruptcy law, rule, or regulation gov-

erning the adequacy of disclosure in connec-

tion with such solicitation; or 
(2) if there is not any such law, rule, or regu-

lation, such acceptance or rejection was solic-

ited after disclosure to such holder of ade-

quate information, as defined in section 1125(a) 

of this title. 

(c) A class of claims has accepted a plan if 

such plan has been accepted by creditors, other 

than any entity designated under subsection (e) 

of this section, that hold at least two-thirds in 

amount and more than one-half in number of 

the allowed claims of such class held by credi-

tors, other than any entity designated under 

subsection (e) of this section, that have accepted 

or rejected such plan. 
(d) A class of interests has accepted a plan if 

such plan has been accepted by holders of such 

interests, other than any entity designated 

under subsection (e) of this section, that hold at 

least two-thirds in amount of the allowed inter-

ests of such class held by holders of such inter-

ests, other than any entity designated under 

subsection (e) of this section, that have accepted 

or rejected such plan. 
(e) On request of a party in interest, and after 

notice and a hearing, the court may designate 

any entity whose acceptance or rejection of such 

plan was not in good faith, or was not solicited 

or procured in good faith or in accordance with 

the provisions of this title. 
(f) Notwithstanding any other provision of this 

section, a class that is not impaired under a 

plan, and each holder of a claim or interest of 

such class, are conclusively presumed to have 

accepted the plan, and solicitation of accept-

ances with respect to such class from the hold-

ers of claims or interests of such class is not re-

quired. 
(g) Notwithstanding any other provision of 

this section, a class is deemed not to have ac-

cepted a plan if such plan provides that the 

claims or interests of such class do not entitle 

the holders of such claims or interests to receive 

or retain any property under the plan on ac-

count of such claims or interests. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2634; Pub. L. 

98–353, title III, § 510, July 10, 1984, 98 Stat. 386.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1126 of the House amendment deletes section 

1126(e) as contained in the House bill. Section 105 of the 

bill constitutes sufficient power in the court to des-

ignate exclusion of a creditor’s claim on the basis of a 

conflict of interest. Section 1126(f) of the House amend-

ment adopts a provision contained in section 1127(f) of 

the Senate bill indicating that a class that is not im-

paired under a plan is deemed to have accepted a plan 

and solicitation of acceptances from such class is not 

required. 

SENATE REPORT NO. 95–989 

Subsection (a) of this section permits the holder of a 

claim or interest allowed under section 502 to accept or 

reject a proposed plan of reorganization. The sub-

section also incorporates a provision now found in sec-

tion 199 of chapter X [section 599 of former title 11] that 

authorizes the Secretary of the Treasury to accept or 

reject a plan on behalf of the United States when the 

United States is a creditor or equity security holder. 
Subsection (b) governs acceptances and rejections of 

plans obtained before commencement of a reorganiza-
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tion for a nonpublic company. Paragraph (3) expressly 

states that subsection (b) does not apply to a public 

company. 

Prepetition solicitation is a common practice under 

chapter XI [chapter 11 of former title 11] today, and 

chapter IX [chapter 9 of former title 11] current makes 

explicit provision for it. Section 1126(b) counts a pre-

petition acceptance or rejection toward the required 

amounts and number of acceptances only if the solici-

tation of the acceptance or rejection was in compliance 

with any applicable nonbankruptcy law, rule, or regu-

lation governing the adequacy of disclosure in connec-

tion with such solicitation. If there is not any such ap-

plicable law, rule, or regulation, then the acceptance or 

rejection is counted only if it was solicited after disclo-

sure of adequate information, to the holder, as defined 

in section 1125(a)(1). This permits the court to ensure 

that the requirements of section 1125 are not avoided 

by prepetition solicitation. 

Subsection (c) specifies the required amount and 

number of acceptances for a class of creditors. A class 

of creditors has accepted a plan if at least two-thirds in 

amount and more than one-half in number of the al-

lowed claims of the class that are voted are cast in 

favor of the plan. The amount and number are com-

puted on the basis of claims actually voted for or 

against the plan, not as under chapter X [chapter 10 of 

former title 11] on the basis of the allowed claims in 

the class. Subsection (f) excludes from all these cal-

culations claims not voted in good faith, and claims 

procured or solicited not in good faith or not in accord-

ance with the provisions of this title. 

Subsection (c) requires that the same disclosure 

statement be transmitted to each member of a class. It 

recognizes that the information needed for an informed 

judgment about the plan may differ among classes. A 

class whose rights under the plan center on a particular 

fund or asset would have no use for an extensive de-

scription of other matters that could not affect them. 

Subsection (d) relieves the court of the need to follow 

any otherwise applicable Federal or state law in deter-

mining the adequacy of the information contained in 

the disclosure statement submitted for its approval. It 

authorizes an agency or official, Federal or state, 

charged with administering cognate laws so pre-empted 

to advise the court on the adequacy of proposed disclo-

sure statement. But they are not authorized to appeal 

the court’s decision. 

Solicitations with respect to a plan do not involve 

just mere requests for opinions. Acceptance of the plan 

vitally affects creditors and shareholders, and most fre-

quently the solicitation involves an offering of securi-

ties in exchange for claims or interests. The present 

Bankruptcy Act [former title 11] has exempted such of-

ferings under each of its chapters from the registration 

and disclosure requirements of the Securities Act of 

1933 [15 U.S.C. 77a et seq.], an exemption also continued 

by section 1145 of this title. The extension of the disclo-

sure requirements to all chapter 11 cases is justified by 

the integration of the separate chapters into the single 

chapter 11. By the same token, no valid purpose is 

served by failing to provide exemption from the re-

quirements of similar state laws in a matter under the 

exclusive jurisdiction of the Federal bankruptcy laws. 

Under subsection (d), with respect to a class of equity 

securities, it is sufficient for acceptance of the plan if 

the amount of securities voting for the plan is at least 

two-thirds of the total actually voted. 

Subsection (e) provides that no acceptances are re-

quired from any class whose claims or interests are un-

impaired under the plan or in the order confirming the 

plan. 

Subsection (g) provides that any class denied partici-

pation under the plan is conclusively deemed to have 

rejected the plan. There is obviously no need to submit 

a plan for a vote by a class that is to receive nothing. 

But under subsection (g) the excluded class is like a 

class that has not accepted, and is a dissenting class for 

purposes of confirmation under section 1130. 

AMENDMENTS 

1984—Subsec. (b)(2). Pub. L. 98–353, § 510(a), sub-

stituted ‘‘1125(a)’’ for ‘‘1125(a)(1)’’. 

Subsec. (d). Pub. L. 98–353, § 510(b), inserted a comma 

after ‘‘such interests’’. 

Subsec. (f). Pub. L. 98–353, § 510(c), substituted ‘‘, and 

each holder of a claim or interest of such class, are con-

clusively presumed’’ for ‘‘is deemed’’, ‘‘solicitation’’ for 

‘‘solicititation’’, and ‘‘interests’’ for ‘‘interest’’. 

Subsec. (g). Pub. L. 98–353, § 510(d), substituted ‘‘re-

ceive or retain any property’’ for ‘‘any payment or 

compensation’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 901, 946 of this 

title. 

§ 1127. Modification of plan 

(a) The proponent of a plan may modify such 

plan at any time before confirmation, but may 

not modify such plan so that such plan as modi-

fied fails to meet the requirements of sections 

1122 and 1123 of this title. After the proponent of 

a plan files a modification of such plan with the 

court, the plan as modified becomes the plan. 

(b) The proponent of a plan or the reorganized 

debtor may modify such plan at any time after 

confirmation of such plan and before substantial 

consummation of such plan, but may not modify 

such plan so that such plan as modified fails to 

meet the requirements of sections 1122 and 1123 

of this title. Such plan as modified under this 

subsection becomes the plan only if circum-

stances warrant such modification and the 

court, after notice and a hearing, confirms such 

plan as modified, under section 1129 of this title. 

(c) The proponent of a modification shall com-

ply with section 1125 of this title with respect to 

the plan as modified. 

(d) Any holder of a claim or interest that has 

accepted or rejected a plan is deemed to have ac-

cepted or rejected, as the case may be, such plan 

as modified, unless, within the time fixed by the 

court, such holder changes such holder’s pre-

vious acceptance or rejection. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2635; Pub. L. 

98–353, title III, § 511, July 10, 1984, 98 Stat. 386.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1127(a) of the House amendment adopts a pro-

vision contained in the House bill permitting only the 

proponent of a plan to modify the plan and rejecting 

the alternative of open modification contained in the 

Senate amendment. 

SENATE REPORT NO. 95–989 

Under subsection (a) the proponent may file a pro-

posal to modify a plan prior to confirmation. In the 

case of a public company the modifying proposal may 

be filed prior to approval. 

Subsection (b) provides that a party in interest eligi-

ble to file a plan may file instead of a plan a proposal 

to modify a plan filed by another. Under subsection (c) 

a party in interest objecting to some feature of a plan 

may submit a proposal to modify the plan to meet the 

objection. 
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After a plan has been confirmed, but before its sub-

stantial consummation, a plan may be modified by 

leave of court, which subsection (d) provides shall be 

granted for good cause. Subsection (e) provides that a 

proposal to modify a plan is subject to the disclosure 

requirements of section 1125 and as provided in sub-

section (f). It provides that a creditor or stockholder 

who voted for or against a plan is deemed to have ac-

cepted or rejected the modifying proposal. But if the 

modification materially and adversely affects any of 

their interests, they must be afforded an opportunity 

to change their vote in accordance with the disclosure 

and solicitation requirements of section 1125. 
Under subsection (g) a plan, if modified prior to con-

firmation, shall be confirmed if it meets the require-

ments of section 1130. 

HOUSE REPORT NO. 95–595 

Subsection (a) permits the proponent of a plan to 

modify it at any time before confirmation, subject, of 

course, to the requirements of sections 1122 and 1123, 

governing classification and contents of a plan. After 

the proponent of a plan files a modification with the 

court, the plan as modified becomes the plan, and is to 

be treated the same as an original plan. 
Subsection (b) permits modification of a plan after 

confirmation under certain circumstances. The modi-

fication must be proposed before substantial con-

summation of the plan. The requirements of sections 

1122 and 1123 continue to apply. The plan as modified 

under this subsection becomes the plan only if the 

court confirms the plan as modified under section 1129 

and the circumstances warrant the modification. 
Subsection (c) requires the proponent of a modifica-

tion to comply with the disclosure provisions of section 

1125. Of course, if the modification were sufficiently 

minor, the court might determine that additional dis-

closure was not required under the circumstances. 
Subsection (d) simplifies modification procedure by 

deeming any creditor or equity security holder that has 

already accepted or rejected the plan to have accepted 

or rejected the modification, unless, within the time 

fixed by the court, the creditor or equity security hold-

er changes this previous acceptance or rejection. 

AMENDMENTS 

1984—Subsec. (a). Pub. L. 98–353, § 511(a), inserted ‘‘of 

a plan’’ after ‘‘After the proponent’’, and ‘‘of such plan’’ 

after ‘‘modification’’. 
Subsec. (b). Pub. L. 98–353, § 511(b), substituted ‘‘cir-

cumstances warrant such modification and the court, 

after notice and a hearing, confirms such plan as modi-

fied, under section 1129 of this title’’ for ‘‘the court, 

after notice and a hearing, confirms such plan, as modi-

fied, under section 1129 of this title, and circumstances 

warrant such modification’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 901, 1129 of this 

title. 

§ 1128. Confirmation hearing 

(a) After notice, the court shall hold a hearing 

on confirmation of a plan. 
(b) A party in interest may object to confirma-

tion of a plan. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2635.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

[Section 1129 (enacted as section 1128)] Subsection (a) 

requires that there be a hearing in every case on the 

confirmation of the plan. Notice is required. 

Subsection (b) permits any party in interest to object 

to the confirmation of the plan. The Securities and Ex-

change Commission and indenture trustees, as parties 

in interest under section 1109, may object to confirma-

tion of the plan. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 901 of this title; 

title 28 section 586. 

§ 1129. Confirmation of plan 

(a) The court shall confirm a plan only if all 

of the following requirements are met: 
(1) The plan complies with the applicable 

provisions of this title. 
(2) The proponent of the plan complies with 

the applicable provisions of this title. 
(3) The plan has been proposed in good faith 

and not by any means forbidden by law. 
(4) Any payment made or to be made by the 

proponent, by the debtor, or by a person issu-

ing securities or acquiring property under the 

plan, for services or for costs and expenses in 

or in connection with the case, or in connec-

tion with the plan and incident to the case, 

has been approved by, or is subject to the ap-

proval of, the court as reasonable. 
(5)(A)(i) The proponent of the plan has dis-

closed the identity and affiliations of any indi-

vidual proposed to serve, after confirmation of 

the plan, as a director, officer, or voting trust-

ee of the debtor, an affiliate of the debtor par-

ticipating in a joint plan with the debtor, or a 

successor to the debtor under the plan; and 
(ii) the appointment to, or continuance in, 

such office of such individual, is consistent 

with the interests of creditors and equity secu-

rity holders and with public policy; and 
(B) the proponent of the plan has disclosed 

the identity of any insider that will be em-

ployed or retained by the reorganized debtor, 

and the nature of any compensation for such 

insider. 
(6) Any governmental regulatory commis-

sion with jurisdiction, after confirmation of 

the plan, over the rates of the debtor has ap-

proved any rate change provided for in the 

plan, or such rate change is expressly condi-

tioned on such approval. 
(7) With respect to each impaired class of 

claims or interests— 
(A) each holder of a claim or interest of 

such class— 
(i) has accepted the plan; or 
(ii) will receive or retain under the plan 

on account of such claim or interest prop-

erty of a value, as of the effective date of 

the plan, that is not less than the amount 

that such holder would so receive or retain 

if the debtor were liquidated under chapter 

7 of this title on such date; or 

(B) if section 1111(b)(2) of this title applies 

to the claims of such class, each holder of a 

claim of such class will receive or retain 

under the plan on account of such claim 

property of a value, as of the effective date 

of the plan, that is not less than the value of 

such holder’s interest in the estate’s interest 

in the property that secures such claims. 

(8) With respect to each class of claims or in-

terests— 
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(A) such class has accepted the plan; or 
(B) such class is not impaired under the 

plan. 

(9) Except to the extent that the holder of a 

particular claim has agreed to a different 

treatment of such claim, the plan provides 

that— 
(A) with respect to a claim of a kind speci-

fied in section 507(a)(1) or 507(a)(2) of this 

title, on the effective date of the plan, the 

holder of such claim will receive on account 

of such claim cash equal to the allowed 

amount of such claim; 
(B) with respect to a class of claims of a 

kind specified in section 507(a)(3), 507(a)(4), 

507(a)(5), 507(a)(6), or 507(a)(7) of this title, 

each holder of a claim of such class will re-

ceive— 
(i) if such class has accepted the plan, 

deferred cash payments of a value, as of 

the effective date of the plan, equal to the 

allowed amount of such claim; or 
(ii) if such class has not accepted the 

plan, cash on the effective date of the plan 

equal to the allowed amount of such claim; 

and 

(C) with respect to a claim of a kind speci-

fied in section 507(a)(8) of this title, the hold-

er of such claim will receive on account of 

such claim deferred cash payments, over a 

period not exceeding six years after the date 

of assessment of such claim, of a value, as of 

the effective date of the plan, equal to the 

allowed amount of such claim. 

(10) If a class of claims is impaired under the 

plan, at least one class of claims that is im-

paired under the plan has accepted the plan, 

determined without including any acceptance 

of the plan by any insider. 
(11) Confirmation of the plan is not likely to 

be followed by the liquidation, or the need for 

further financial reorganization, of the debtor 

or any successor to the debtor under the plan, 

unless such liquidation or reorganization is 

proposed in the plan. 
(12) All fees payable under section 1930 of 

title 28, as determined by the court at the 

hearing on confirmation of the plan, have been 

paid or the plan provides for the payment of 

all such fees on the effective date of the plan. 
(13) The plan provides for the continuation 

after its effective date of payment of all re-

tiree benefits, as that term is defined in sec-

tion 1114 of this title, at the level established 

pursuant to subsection (e)(1)(B) or (g) of sec-

tion 1114 of this title, at any time prior to con-

firmation of the plan, for the duration of the 

period the debtor has obligated itself to pro-

vide such benefits. 

(b)(1) Notwithstanding section 510(a) of this 

title, if all of the applicable requirements of 

subsection (a) of this section other than para-

graph (8) are met with respect to a plan, the 

court, on request of the proponent of the plan, 

shall confirm the plan notwithstanding the re-

quirements of such paragraph if the plan does 

not discriminate unfairly, and is fair and equi-

table, with respect to each class of claims or in-

terests that is impaired under, and has not ac-

cepted, the plan. 

(2) For the purpose of this subsection, the con-

dition that a plan be fair and equitable with re-

spect to a class includes the following require-

ments: 
(A) With respect to a class of secured claims, 

the plan provides— 
(i)(I) that the holders of such claims retain 

the liens securing such claims, whether the 

property subject to such liens is retained by 

the debtor or transferred to another entity, 

to the extent of the allowed amount of such 

claims; and 
(II) that each holder of a claim of such 

class receive on account of such claim de-

ferred cash payments totaling at least the 

allowed amount of such claim, of a value, as 

of the effective date of the plan, of at least 

the value of such holder’s interest in the es-

tate’s interest in such property; 
(ii) for the sale, subject to section 363(k) of 

this title, of any property that is subject to 

the liens securing such claims, free and clear 

of such liens, with such liens to attach to 

the proceeds of such sale, and the treatment 

of such liens on proceeds under clause (i) or 

(iii) of this subparagraph; or 
(iii) for the realization by such holders of 

the indubitable equivalent of such claims. 

(B) With respect to a class of unsecured 

claims— 
(i) the plan provides that each holder of a 

claim of such class receive or retain on ac-

count of such claim property of a value, as 

of the effective date of the plan, equal to the 

allowed amount of such claim; or 
(ii) the holder of any claim or interest that 

is junior to the claims of such class will not 

receive or retain under the plan on account 

of such junior claim or interest any prop-

erty. 

(C) With respect to a class of interests— 
(i) the plan provides that each holder of an 

interest of such class receive or retain on ac-

count of such interest property of a value, as 

of the effective date of the plan, equal to the 

greatest of the allowed amount of any fixed 

liquidation preference to which such holder 

is entitled, any fixed redemption price to 

which such holder is entitled, or the value of 

such interest; or 
(ii) the holder of any interest that is junior 

to the interests of such class will not receive 

or retain under the plan on account of such 

junior interest any property. 

(c) Notwithstanding subsections (a) and (b) of 

this section and except as provided in section 

1127(b) of this title, the court may confirm only 

one plan, unless the order of confirmation in the 

case has been revoked under section 1144 of this 

title. If the requirements of subsections (a) and 

(b) of this section are met with respect to more 

than one plan, the court shall consider the pref-

erences of creditors and equity security holders 

in determining which plan to confirm. 
(d) Notwithstanding any other provision of 

this section, on request of a party in interest 

that is a governmental unit, the court may not 

confirm a plan if the principal purpose of the 

plan is the avoidance of taxes or the avoidance 

of the application of section 5 of the Securities 
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Act of 1933. In any hearing under this sub-

section, the governmental unit has the burden of 

proof on the issue of avoidance. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2635; Pub. L. 

98–353, title III, § 512, July 10, 1984, 98 Stat. 386; 

Pub. L. 99–554, title II, §§ 225, 283(v), Oct. 27, 1986, 

100 Stat. 3102, 3118; Pub. L. 100–334, § 2(b), June 

16, 1988, 102 Stat. 613; Pub. L. 103–394, title III, 

§ 304(h)(7), title V, § 501(d)(32), Oct. 22, 1994, 108 

Stat. 4134, 4146.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1129 of the House amendment relates to con-

firmation of a plan in a case under chapter 11. Section 

1129(a)(3) of the House amendment adopts the position 

taken in the Senate amendment and section 1129(a)(5) 

takes the position adopted in the House bill. Section 

1129(a)(7) adopts the position taken in the House bill in 

order to insure that the dissenting members of an ac-

cepting class will receive at least what they would 

otherwise receive under the best interest of creditors 

test; it also requires that even the members of a class 

that has rejected the plan be protected by the best in-

terest of creditors test for those rare cramdown cases 

where a class of creditors would receive more on liq-

uidation than under reorganization of the debtor. Sec-

tion 1129(a)(7)(C) is discussed in connection with sec-

tion 1129(b) and section 1111(b). Section 1129(a)(8) of the 

House amendment adopts the provision taken in the 

House bill which permits confirmation of a plan as to 

a particular class without resort to the fair and equi-

table test if the class has accepted a plan or is unim-

paired under the plan. 

Section 1129(a)(9) represents a compromise between a 

similar provision contained in the House bill and the 

Senate amendment. Under subparagraph (A) claims en-

titled to priority under section 507(a)(1) or (2) are enti-

tled to receive cash on the effective date of the plan 

equal to the amount of the claim. Under subparagraph 

(B) claims entitled to priority under section 507(a)(3), 

(4), or (5), are entitled to receive deferred cash pay-

ments of a present value as of the effective date of the 

plan equal to the amount of the claims if the class has 

accepted the plan or cash payments on the effective 

date of the plan otherwise. Tax claims entitled to prior-

ity under section 507(a)(6) of different governmental 

units may not be contained in one class although all 

claims of one such unit may be combined and such unit 

may be required to take deferred cash payments over a 

period not to exceed 6 years after the date of assess-

ment of the tax with the present value equal to the 

amount of the claim. 

Section 1129(a)(10) is derived from section 1130(a)(12) 

of the Senate amendment. 

Section 1129(b) is new. Together with section 1111(b) 

and section 1129(a)(7)(C), this section provides when a 

plan may be confirmed, notwithstanding the failure of 

an impaired class to accept the plan under section 

1129(a)(8). Before discussing section 1129(b) an under-

standing of section 1111(b) is necessary. Section 

1111(b)(1), the general rule that a secured claim is to be 

treated as a recourse claim in chapter 11 whether or 

not the claim is nonrecourse by agreement or applica-

ble law. This preferred status for a nonrecourse loan 

terminates if the property securing the loan is sold 

under section 363 or is to be sold under the plan. 

The preferred status also terminates if the class of 

which the secured claim is a part elects application of 

section 1111(b)(2). Section 1111(b)(2) provides that an al-

lowed claim is a secured claim to the full extent the 

claim is allowed rather than to the extent of the collat-

eral as under section 506(a). A class may elect applica-

tion of paragraph (2) only if the security is not of in-

consequential value and, if the creditor is a recourse 

creditor, the collateral is not sold under section 363 or 

to be sold under the plan. Sale of property under sec-

tion 363 or under the plan is excluded from treatment 

under section 1111(b) because of the secured party’s 

right to bid in the full amount of his allowed claim at 

any sale of collateral under section 363(k) of the House 

amendment. 
As previously noted, section 1129(b) sets forth a 

standard by which a plan may be confirmed notwith-

standing the failure of an impaired class to accept the 

plan. 
Paragraph (1) makes clear that this alternative con-

firmation standard, referred to as ‘‘cram down,’’ will be 

called into play only on the request of the proponent of 

the plan. Under this cramdown test, the court must 

confirm the plan if the plan does not discriminate un-

fairly, and is ‘‘fair and equitable,’’ with respect to each 

class of claims or interests that is impaired under, and 

has not accepted, the plan. The requirement of the 

House bill that a plan not ‘‘discriminate unfairly’’ with 

respect to a class is included for clarity; the language 

in the House report interpreting that requirement, in 

the context of subordinated debentures, applies equally 

under the requirements of section 1129(b)(1) of the 

House amendment. 
Although many of the factors interpreting ‘‘fair and 

equitable’’ are specified in paragraph (2), others, which 

were explicated in the description of section 1129(b) in 

the House report, were omitted from the House amend-

ment to avoid statutory complexity and because they 

would undoubtedly be found by a court to be fundamen-

tal to ‘‘fair and equitable’’ treatment of a dissenting 

class. For example, a dissenting class should be assured 

that no senior class receives more than 100 percent of 

the amount of its claims. While that requirement was 

explicitly included in the House bill, the deletion is in-

tended to be one of style and not one of substance. 
Paragraph (2) provides guidelines for a court to deter-

mine whether a plan is fair and equitable with respect 

to a dissenting class. It must be emphasized that the 

fair and equitable requirement applies only with re-

spect to dissenting classes. Therefore, unlike the fair 

and equitable rule contained in chapter X [chapter 10 of 

former title 11] and section 77 of the Bankruptcy Act 

[section 205 of former title 11] under section 1129(b)(2), 

senior accepting classes are permitted to give up value 

to junior classes as long as no dissenting intervening 

class receives less than the amount of its claims in full. 

If there is no dissenting intervening class and the only 

dissent is from a class junior to the class to which 

value have been given up, then the plan may still be 

fair and equitable with respect to the dissenting class, 

as long as no class senior to the dissenting class has re-

ceived more than 100 percent of the amount of its 

claims. 
Paragraph (2) contains three subparagraphs, each of 

which applies to a particular kind of class of claims or 

interests that is impaired and has not accepted the 

plan. Subparagraph (A) applies when a class of secured 

claims is impaired and has not accepted the plan. The 

provision applies whether or not section 1111(b) applies. 

The plan may be crammed down notwithstanding the 

dissent of a secured class only if the plan complies with 

clause (i), (ii), or (iii). 
Clause (i) permits cramdown if the dissenting class of 

secured claims will retain its lien on the property 

whether the property is retained by the debtor or trans-

ferred. It should be noted that the lien secures the al-

lowed secured claim held by such holder. The meaning 

of ‘‘allowed secured claim’’ will vary depending on 

whether section 1111(b)(2) applies to such class. 
If section 1111(b)(2) applies then the ‘‘electing’’ class 

is entitled to have the entire allowed amount of the 

debt related to such property secured by a lien even if 

the value of the collateral is less than the amount of 

the debt. In addition, the plan must provide for the 

holder to receive, on account of the allowed secured 

claims, payments, either present or deferred, of a prin-

cipal face amount equal to the amount of the debt and 

of a present value equal to the value of the collateral. 
For example, if a creditor loaned $15,000,000 to a debt-

or secured by real property worth $18,000,000 and the 
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value of the real property had dropped to $12,000,000 by 

the date when the debtor commenced a proceeding 

under chapter 11, the plan could be confirmed notwith-

standing the dissent of the creditor as long as the lien 

remains on the collateral to secure a $15,000,000 debt, 

the face amount of present or extended payments to be 

made to the creditor under the plan is at least 

$15,000,000, and the present value of the present or de-

ferred payments is not less than $12,000,000. The House 

report accompanying the House bill described what is 

meant by ‘‘present value’’. 
Clause (ii) is self explanatory. Clause (iii) requires 

the court to confirm the plan notwithstanding the dis-

sent of the electing secured class if the plan provides 

for the realization by the secured class of the indubi-

table equivalents of the secured claims. The standard of 

‘‘indubitable equivalents’’ is taken from In re Murel 

Holding Corp., 75 F.2d 941 (2d Cir. 1935) (Learned Hand, 

Jr.). 
Abandonment of the collateral to the creditor would 

clearly satisfy indubitable equivalence, as would a lien 

on similar collateral. However, present cash payments 

less than the secured claim would not satisfy the stand-

ard because the creditor is deprived of an opportunity 

to gain from a future increase in value of the collat-

eral. Unsecured notes as to the secured claim or equity 

securities of the debtor would not be the indubitable 

equivalent. With respect to an oversecured creditor, the 

secured claim will never exceed the allowed claim. 
Although the same language applies, a different re-

sult pertains with respect to a class of secured claims 

to which section 1111(b)(2) does not apply. This will 

apply to all claims secured by a right of setoff. The 

court must confirm the plan notwithstanding the dis-

sent of such a class of secured claims if any of three al-

ternative requirements is met. Under clause (i) the 

plan may be confirmed if the class retains a right of 

setoff or a lien securing the allowed secured claims of 

the class and the holders will receive payments of a 

present value equal to the allowed amount of their se-

cured claims. Contrary to electing classes of secured 

creditors who retain a lien under subparagraph (A)(i)(I) 

to the extent of the entire claims secured by such lien, 

nonelecting creditors retain a lien on collateral only to 

the extent of their allowed secured claims and not to 

the extent of any deficiency, and such secured creditors 

must receive present or deferred payments with a 

present value equal to the allowed secured claim, which 

in turn is only the equivalent of the value of the collat-

eral under section 506(a). 
Any deficiency claim of a nonelecting class of secured 

claims is treated as an unsecured claim and is not pro-

vided for under subparagraph (A). The plan may be con-

firmed under clause (ii) if the plan proposes to sell the 

property free and clear of the secured party’s lien as 

long as the lien will attach to the proceeds and will re-

ceive treatment under clause (i) or (iii). Clause (iii) per-

mits confirmation if the plan provides for the realiza-

tion by the dissenting nonelecting class of secured 

claims of the indubitable equivalent of the secured 

claims of such class. 
Contrary to an ‘‘electing’’ class to which section 

1111(b)(2) applies, the nonelecting class need not be pro-

tected with respect to any future appreciation in value 

of the collateral since the secured claim of such a class 

is never undersecured by reason of section 506(a). Thus 

the lien secures only the value of interest of such credi-

tor in the collateral. To the extent deferred payments 

exceed that amount, they represent interest. In the 

event of a subsequent default, the portion of the face 

amount of deferred payments representing unaccrued 

interest will not be secured by the lien. 
Subparagraph (B) applies to a dissenting class of un-

secured claims. The court must confirm the plan not-

withstanding the dissent of a class of impaired unse-

cured claims if the plan provides for such claims to re-

ceive property with a present value equal to the al-

lowed amount of the claims. Unsecured claims may re-

ceive any kind of ‘‘property,’’ which is used in its 

broadest sense, as long as the present value of the prop-

erty given to the holders of unsecured claims is equal 

to the allowed amount of the claims. Some kinds of 

property, such as securities, may require difficult valu-

ations by the court; in such circumstances the court 

need only determine that there is a reasonable likeli-

hood that the property given the dissenting class of im-

paired unsecured claims equals the present value of 

such allowed claims. 
Alternatively, under clause (ii), the court must con-

firm the plan if the plan provides that holders of any 

claims or interests junior to the interests of the dis-

senting class of impaired unsecured claims will not re-

ceive any property under the plan on account of such 

junior claims or interests. As long as senior creditors 

have not been paid more than in full, and classes of 

equal claims are being treated so that the dissenting 

class of impaired unsecured claims is not being dis-

criminated against unfairly, the plan may be confirmed 

if the impaired class of unsecured claims receives less 

than 100 cents on the dollar (or nothing at all) as long 

as no class junior to the dissenting class receives any-

thing at all. Such an impaired dissenting class may not 

prevent confirmation of a plan by objection merely be-

cause a senior class has elected to give up value to a 

junior class that is higher in priority than the impaired 

dissenting class of unsecured claims as long as the 

above safeguards are met. 
Subparagraph (C) applies to a dissenting class of im-

paired interests. Such interests may include the inter-

ests of general or limited partners in a partnership, the 

interests of a sole proprietor in a proprietorship, or the 

interest of common or preferred stockholders in a cor-

poration. If the holders of such interests are entitled to 

a fixed liquidation preference or fixed redemption price 

on account of such interests then the plan may be con-

firmed notwithstanding the dissent of such class of in-

terests as long as it provides the holders property of a 

present value equal to the greatest of the fixed redemp-

tion price, or the value of such interests. In the event 

there is no fixed liquidation preference or redemption 

price, then the plan may be confirmed as long as it pro-

vides the holders of such interests property of a present 

value equal to the value of such interests. If the inter-

ests are ‘‘under water’’ then they will be valueless and 

the plan may be confirmed notwithstanding the dissent 

of that class of interests even if the plan provides that 

the holders of such interests will not receive any prop-

erty on account of such interests. 
Alternatively, under clause (ii), the court must con-

firm the plan notwithstanding the dissent of a class of 

interests if the plan provides that holders of any inter-

ests junior to the dissenting class of interests will not 

receive or retain any property on account of such jun-

ior interests. Clearly, if there are no junior interests 

junior to the class of dissenting interests, then the con-

dition of clause (ii) is satisfied. The safeguards that no 

claim or interest receive more than 100 percent of the 

allowed amount of such claim or interest and that no 

class be discriminated against unfairly will insure that 

the plan is fair and equitable with respect to the dis-

senting class of interests. 
Except to the extent of the treatment of secured 

claims under subparagraph (A) of this statement, the 

House report remains an accurate description of con-

firmation of section 1129(b). Contrary to the example 

contained in the Senate report, a senior class will not 

be able to give up value to a junior class over the dis-

sent of an intervening class unless the intervening 

class receives the full amount, as opposed to value, of 

its claims or interests. 
One last point deserves explanation with respect to 

the admittedly complex subject of confirmation. Sec-

tion 1129(a)(7)(C) in effect exempts secured creditors 

making an election under section 1111(b)(2) from appli-

cation of the best interest of creditors test. In the ab-

sence of an election the amount such creditors receive 

in a plan of liquidation would be the value of their col-

lateral plus any amount recovered on the deficiency in 

the case of a recourse loan. However, under section 

1111(b)(2), the creditors are given an allowed secured 
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claim to the full extent the claim is allowed and have 

no unsecured deficiency. Since section 1129(b)(2)(A) 

makes clear that an electing class need receive pay-

ments of a present value only equal to the value of the 

collateral, it is conceivable that under such a ‘‘cram 

down’’ the electing creditors would receive nothing 

with respect to their deficiency. The advantage to the 

electing creditors is that they have a lien securing the 

full amount of the allowed claim so that if the value of 

the collateral increases after the case is closed, the de-

ferred payments will be secured claims. Thus it is both 

reasonable and necessary to exempt such electing class 

from application of section 1129(a)(7) as a logical con-

sequence of permitting election under section 1111(b)(2). 
Section 1131 of the Senate amendment is deleted as 

unnecessary in light of the protection given a secured 

creditor under section 1129(b) of the House amendment. 
Payment of taxes in reorganizations: Under the pro-

visions of section 1141 as revised by the House amend-

ment, an individual in reorganization under chapter 11 

will not be discharged from any debt, including pre-

petition tax liabilities, which are nondischargeable 

under section 523. Thus, an individual debtor whose 

plan of reorganization is confirmed under chapter 11 

will remain liable for prepetition priority taxes, as de-

fined in section 507, and for tax liabilities which receive 

no priority but are nondischargeable under section 523, 

including no return, late return, and fraud liabilities. 
In the case of a partnership or a corporation in reor-

ganization under chapter 11 of title 11, section 1141(d)(1) 

of the House amendment adopts a provision limiting 

the taxes that must be provided for in a plan before a 

plan can be confirmed to taxes which receive priority 

under section 507. In addition, the House amendment 

makes dischargeable, in effect, tax liabilities attrib-

utable to no return, late return, or fraud situations. 

The amendment thus does not adopt a shareholder con-

tinuity test such as was contained in section 

1141(d)(2)(A)(iii) of the Senate amendment. However, 

the House amendment amends section 1106, relating to 

duties of the trustee, to require the trustee to furnish, 

on request of a tax authority and without personal li-

ability, information available to the trustee concerning 

potential prepetition tax liabilities for unfiled returns 

of the debtor. Depending on the condition of the debt-

or’s books and records, this information may include 

schedules and files available to the business. The House 

amendment also does not prohibit a tax authority from 

disallowing any tax benefit claimed after the reorga-

nization if the item originated in a deduction, credit, or 

other item improperly reported before the reorganiza-

tion occurred. It may also be appropriate for the Con-

gress to consider in the future imposing civil or crimi-

nal liability on corporate officers for preparing a false 

or fraudulent tax return. The House amendment also 

contemplates that the Internal Revenue Service will 

monitor the relief from liabilities under this provision 

and advise the Congress if, and to the extent, any sig-

nificant tax abuse may be resulting from the provision. 
Medium of payment of taxes: Federal, State, and 

local taxes incurred during the administration period 

of the estate, and during the ‘‘gap’’ period in an invol-

untary case, are to be paid solely in cash. Taxes relat-

ing to third priority wages are to be paid, under the 

general rules, in cash on the effective date of the plan, 

if the class has not accepted the plan, in an amount 

equal to the allowed amount of the claim. If the class 

has accepted the plan, the taxes must be paid in cash 

but the payments must be made at the time the wages 

are paid which may be paid in deferred periodic install-

ments having a value, on the effective date of the plan, 

equal to the allowed amount of the tax claims. Pre-

petition taxes entitled to sixth priority under section 

507(a)(6) also must be paid in cash, but the plan may 

also permit the debtor whether a corporation, partner-

ship, or an individual, to pay the allowed taxes in in-

stallments over a period not to exceed 6 years following 

the date on which the tax authority assesses the tax li-

ability, provided the value of the deferred payments 

representing principal and interest, as of the effective 

date of the plan, equals the allowed amount of the tax 

claim. 
The House amendment also modifies the provisions of 

both bills dealing with the time when tax liabilities of 

a debtor in reorganization may be assessed by the tax 

authority. The House amendment follows the Senate 

amendment in deleting the limitation in present law 

under which a priority tax assessed after a reorganiza-

tion plan is confirmed must be assessed within 1 year 

after the date of the filing of the petition. The House 

amendment specifies broadly that after the bankruptcy 

court determines the liability of the estate for a pre-

petition tax or for an administration period tax, the 

governmental unit may thereafter assess the tax 

against the estate, debtor, or successor to the debtor. 

The party to be assessed will, of course, depend on 

whether the case is under chapter 7, 11, or 13, whether 

the debtor is an individual, partnership, or a corpora-

tion, and whether the court is determining an individ-

ual debtor’s personal liability for a nondischargeable 

tax. Assessment of the tax may only be made, however, 

within the limits of otherwise applicable law, such as 

the statute of limitations under the tax law. 
Tax avoidance purpose: The House bill provided that 

no reorganization plan may be approved if the principal 

purpose of the plan is the avoidance of taxes. The Sen-

ate amendment modified the rule so that the bank-

ruptcy court need make a determination of tax avoid-

ance purpose only if it is asked to do so by the appro-

priate tax authority. Under the Senate amendment, if 

the tax authority does not request the bankruptcy 

court to rule on the purpose of the plan, the tax author-

ity would not be barred from later asserting a tax 

avoidance motive with respect to allowance of a deduc-

tion or other tax benefit claimed after the reorganiza-

tion. The House amendment adopts the substance of 

the Senate amendment, but does not provide a basis by 

which a tax authority may collaterally attack con-

firmation of a plan of reorganization other than under 

section 1144. 

SENATE REPORT NO. 95–989 

[Section 1130 (enacted as section 1129)] Subsection (a) 

enumerates the requirement governing confirmation of 

a plan. The court is required to confirm a plan if and 

only if all of the requirements are met. 
Paragraph (1) requires that the plan comply with the 

applicable provisions of chapter 11, such as sections 

1122 and 1123, governing classification and contents of 

plan. 
Paragraph (2) requires that the proponent of the plan 

comply with the applicable provisions of chapter 11, 

such as section 1125 regarding disclosure. 
Paragraph (3) requires that the plan have been pro-

posed in good faith, and not by any means forbidden by 

law. 
Paragraph (4) is derived from section 221 of chapter X 

[section 621 of former title 11]. It requires that any pay-

ment made or promised by the proponent, the debtor, 

or person issuing securities or acquiring property under 

the plan, for services or for costs and expenses in, or in 

connection with the case, or in connection with the 

plan and incident to the case, be disclosed to the court. 

In addition, any payment made before confirmation 

must have been reasonable, and any payment to be 

fixed after confirmation must be subject to the ap-

proval of the court as reasonable. 
Paragraph (5) is also derived from section 221 of chap-

ter X [section 621 of former title 11]. It requires the 

plan to disclose the identity and affiliations of any in-

dividual proposed to serve, after confirmation, as a di-

rector, officer, or voting trustee of the reorganized 

debtor. The appointment to or continuance in one of 

these offices by the individual must be consistent with 

the interests of creditors and equity security holders 

and with public policy. The plan must also disclose the 

identity of any insider that will be employed or re-

tained by the reorganized debtor, and the nature of any 

compensation to be paid to the insider. 
Paragraph (6) permits confirmation only if any regu-

latory commission that will have jurisdiction over the 
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debtor after confirmation of the plan has approved any 

rate change provided for in the plan. As an alternative, 

the rate change may be conditioned on such approval. 
Paragraph (7) provides that in the case of a public 

company the court shall confirm the plan if it finds the 

plan to be fair and equitable and the plan either (1) has 

been accepted by classes of claims or interests as pro-

vided in section 1126, or (2), if not so accepted, satisfies 

the requirements of subsection (b) of this section. 
Paragraphs (8) and (9) apply only in nonpublic cases. 

Paragraph (8) does not apply the fair and equitable 

standards in two situations. The first occurs if there is 

unanimous consent of all affected holders of claims and 

interests. It is also sufficient for purposes of confirma-

tion if each holder of a claim or interest receives or re-

tains consideration of a value, as of the effective date 

of the plan, that is not less than each would have or re-

ceive if the debtor were liquidated under chapter 7 of 

this title. This standard adapts the test of ‘‘best inter-

est of creditors’’ as interpreted by the courts under 

chapter XI [chapter 11 of former title 11]. It is given 

broader application in chapter 11 of this title since a 

plan under chapter 11 may affect not only unsecured 

claims but secured claims and stock as well. 
Under paragraph (9)(A), if a class of claims or inter-

ests has not accepted the plan, the court will confirm 

the plan if, for the dissenting class and any class of 

equal rank, the negotiated plan provides in value no 

less than under a plan that is fair and equitable. Such 

review and determination are not required for any 

other classes that accepted the plan. 
Paragraph 9(A) would permit a senior creditor to ad-

just his participation for the benefit of stockholders. In 

such a case, junior creditors, who have not been sat-

isfied in full, may not object if, absent the ‘‘give-up’’, 

they are receiving all that a fair and equitable plan 

would give them. To illustrate, suppose the estate is 

valued at $1.5 million and claims and stock are: 

Claims 
and stock 
(millions) 

Equity 
(millions) 

(1) Senior debt .......................................... $1.2 $1.2 
(2) Junior debt ......................................... .5 .3 
(3) Stock ................................................... (1) – 

Total .................................................. 1.7 1.5 

1 No value. 

Under the plan, the senior creditor gives up $100,000 in 

value for the benefit of stockholders as follows: 

Millions 

(1) Senior debt ............................................................ $1.1 
(2) Junior debt ............................................................ .3 
(3) Stock ..................................................................... .1 

Total ..................................................................... 1.5 

If the junior creditors dissent, the court may never-

theless confirm the plan since under the fair and equi-

table standard they had an equity of only $300,000 and 

the allocation to equity security holders did not affect 

them. 
Paragraph 9(A) provides a special alternative with re-

spect to secured claims. A plan may be confirmed 

against a dissenting class of secured claims if the plan 

or order of confirmation provides for the realization of 

their security (1) by the retention of the property sub-

ject to such security; (2) by a sale of the property and 

transfer of the claim to the proceeds of sale if the se-

cured creditors were permitted to bid at the sale and 

set off against the purchase price up to the allowed 

amount of their claims; or (3) by such other method 

that will assure them the realization of the indubitable 

equivalent of the allowed amount of their secured 

claims. The indubitable equivalent language is in-

tended to follow the strict approach taken by Judge 

Learned Hand in In Re Murel Holding Corp. 75, F.2d 941 

(2nd Cir. 1935). 
Paragraph (9)(B) provides that, if a class of claims or 

interests is excluded from participation under the plan, 

the court may nevertheless confirm the plan if it deter-

mines that no class on a parity with or junior to such 

participates under the plan. In the previous illustra-

tion, no confirmation would be permitted if the nego-

tiated plan would grant a participation to stockholders 

but nothing for junior creditors. As noted elsewhere, by 

reason of section 1126(g), an excluded class is a dissent-

ing class under section 1130. 
Paragraph (10) states that, to be confirmed, the plan 

must provide that each holder of a claim under section 

507 will receive property, as therein noted, of a value 

equal to the allowed amount of the claim. There are 

two exceptions: (A) The holder thereof may agree to a 

different settlement in part or in whole; (B) where a 

debtor’s business is reorganized under chapter 11, this 

provision requires that taxes entitled to priority (in-

cluding administrative claims or taxes) must be paid in 

cash not later than 120 days after the plan is confirmed, 

unless the Secretary of the Treasury agrees to other 

terms or kinds of payment. The bill, as introduced, re-

quired full payment in cash within 60 days after the 

plan is confirmed. 
Paragraph (11) requires a determination regarding 

feasibility of the plan. It is a slight elaboration of the 

law that has developed in the application of the word 

‘‘feasible’’ in Chapter X of the present Act [chapter 10 

of former title 11]. 
Paragraph (12) requires that at least one class must 

accept the plan, but any claims or interests held by in-

siders are not to be included for purposes of determin-

ing the number and amount of acceptances. 
Subsection (b) provides that if, in the case of a public 

company, the plan meets the requirements of sub-

section (a) (except paragraphs (8) and (9) which do not 

apply to such a company), the court is to confirm the 

plan if the plan or the order of confirmation provides 

adequate protection for the realization of the value of 

the claims or interests of each class not accepting the 

plan. The intent is to incorporate inclusively, as a 

guide to the meaning of subsection (a) the provisions of 

section 216(7) ([former] 11 U.S.C. 616(7)) with respect to 

claims and section 216(8) ([former] 11 U.S.C. 616(8)) with 

respect to equity security interests. 
Under subsection (c) the court may confirm only one 

plan, unless the order of confirmation has been revoked 

under section 1144. If the requirements for confirmation 

are met with respect to more than one plan, the court 

shall consider the preferences of creditors and stock-

holders in deciding which plan to confirm. 
Subsection (d) provides that the bankruptcy court 

may not confirm a plan of reorganization if its prin-

cipal purpose is the avoidance of taxes or the avoidance 

of section 5 of the Securities Act of 1933 (15 U.S.C. 77e). 

This rules modifies a similar provision of present law 

(section 269 of the Bankruptcy Act [section 669 of 

former title 11]). 

HOUSE REPORT NO. 95–595 

Paragraph (7) [of subsec. (a)] incorporates the former 

‘‘best interest of creditors’’ test found in chapter 11, 

but spells out precisely what is intended. With respect 

to each class, the holders of the claims or interests of 

that class must receive or retain under the plan on ac-

count of those claims or interest property of a value, as 

of the effective date of the plan, that is not less than 

the amount that they would so receive or retain if the 

debtor were liquidated under chapter 7 on the effective 

date of the plan. 
In order to determine the hypothetical distribution 

in a liquidation, the court will have to consider the 

various subordination provisions of proposed 11 U.S.C. 

510, 726(a)(3), 726(a)(4), and the postponement provisions 

of proposed 11 U.S.C. 724. Also applicable in appropriate 

cases will be the rules governing partnership distribu-

tions under proposed 11 U.S.C. 723, and distributions of 

community property under proposed 11 U.S.C. 726(c). 

Under subparagraph (A), a particular holder is per-

mitted to accept less than liquidation value, but his ac-

ceptance does not bind the class. 
Property under subparagraph (B) may include securi-

ties of the debtor. Thus, the provision will apply in 
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cases in which the plan is confirmed under proposed 11 

U.S.C. 1129(b). 
Paragraph (8) is central to the confirmation stand-

ards. It requires that each class either have accepted 

the plan or be unimpaired. 
Paragraph (9) augments the requirements of para-

graph (8) by requiring payment of each priority claim 

in full. It permits payments over time and payment 

other than in cash, but payment in securities is not in-

tended to be permitted without consent of the priority 

claimant even if the class has consented. It also per-

mits a particular claimant to accept less than full pay-

ment. 
Subsection (b) permits the court to confirm a plan 

notwithstanding failure of compliance with paragraph 

(8) of subsection (a). The plan must comply with all 

other paragraphs of subsection (a), including paragraph 

(9). This subsection contains the so-called cramdown. It 

requires simply that the plan meet certain standards of 

fairness to dissenting creditors or equity security hold-

ers. The general principle of the subsection permits 

confirmation notwithstanding nonacceptance by an im-

paired class if that class and all below it in priority are 

treated according to the absolute priority rule. The dis-

senting class must be paid in full before any junior 

class may share under the plan. If it is paid in full, then 

junior classes may share. Treatment of classes of se-

cured creditors is slightly different because they do not 

fall in the priority ladder, but the principle is the same. 
Specifically, the court may confirm a plan over the 

objection of a class of secured claims if the members of 

that class are unimpaired or if they are to receive 

under the plan property of a value equal to the allowed 

amount of their secured claims, as determined under 

proposed 11 U.S.C. 506(a). The property is to be valued 

as of the effective date of the plan, thus recognizing the 

time-value of money. As used throughout this sub-

section, ‘‘property’’ includes both tangible and intangi-

ble property, such as a security of the debtor or a suc-

cessor to the debtor under a reorganization plan. 
The court may confirm over the dissent of a class of 

unsecured claims, including priority claims, only if the 

members of the class are unimpaired, if they will re-

ceive under the plan property of a value equal to the al-

lowed amount of their unsecured claims, or if no class 

junior will share under the plan. That is, if the class is 

impaired, then they must be paid in full or, if paid less 

than in full, then no class junior may receive anything 

under the plan. This codifies the absolute priority rule 

from the dissenting class on down. 
With respect to classes of equity, the court may con-

firm over a dissent if the members of the class are un-

impaired, if they receive their liquidation preference or 

redemption rights, if any, or if no class junior shares 

under the plan. This, too, is a codification of the abso-

lute priority rule with respect to equity. If a partner-

ship agreement subordinates limited partners to gen-

eral partners to any degree, then the general principles 

of paragraph (3) of this subsection would apply to pre-

vent the general partners from being squeezed out. 
One requirement applies generally to all classes be-

fore the court may confirm under this subsection. No 

class may be paid more than in full. 
The partial codification of the absolute priority rule 

here is not intended to deprive senior creditor of com-

pensation for being required to take securities in the 

reorganized debtor that are of an equal priority with 

the securities offered to a junior class. Under current 

law, seniors are entitled to compensation for their loss 

of priority, and the increased risk put upon them by 

being required to give up their priority will be reflected 

in a lower value of the securities given to them than 

the value of comparable securities given to juniors that 

have not lost a priority position. 
Finally, the proponent must request use of this sub-

section. The court may not confirm notwithstanding 

nonacceptance unless the proponent requests and the 

court may then confirm only if subsection (b) is com-

plied with. The court may not rewrite the plan. 
A more detailed explanation follows: 

The test to be applied by the court is set forth in the 

various paragraphs of section 1129(b). The elements of 

the test are new[,] departing from both the absolute 

priority rule and the best interests of creditors tests 

found under the Bankruptcy Act [former title 11]. The 

court is not permitted to alter the terms of the plan. It 

must merely decide whether the plan complies with the 

requirements of section 1129(b). If so, the plan is con-

firmed, if not the plan is denied confirmation. 
The procedure followed is simple. The court examines 

each class of claims or interests designated under sec-

tion 1123(a)(1) to see if the requirements of section 

1129(b) are met. If the class is a class of secured claims, 

then paragraph (1) contains two tests that must be 

complied with in order for confirmation to occur. First, 

under subparagraph (A), the court must be able to find 

that the consideration given under the plan on account 

of the secured claim does not exceed the allowed 

amount of the claim. This condition is not prescribed 

as a matter of law under section 1129(a), because if the 

secured claim is compensated in securities of the debt-

or, a valuation of the business would be necessary to 

determine the value of the consideration. While section 

1129(a) does not contemplate a valuation of the debtor’s 

business, such a valuation will almost always be re-

quired under section 1129(b) in order to determine the 

value of the consideration to be distributed under the 

plan. Once the valuation is performed, it becomes a 

simple matter to impose the criterion that no claim 

will be paid more than in full. 
Application of the test under subparagraph (A) also 

requires a valuation of the consideration ‘‘as of the ef-

fective date of the plan’’. This contemplates a present 

value analysis that will discount value to be received 

in the future; of course, if the interest rate paid is 

equivalent to the discount rate used, the present value 

and face future value will be identical. On the other 

hand, if no interest is proposed to be paid, the present 

value will be less than the face future value. For exam-

ple, consider an allowed secured claim of $1,000 in a 

class by itself. One plan could propose to pay $1,000 on 

account of this claim as of the effective date of the 

plan. Another plan could propose to give a note with a 

$1,000 face amount due five years after the effective 

date of the plan on account of this claim. A third plan 

could propose to give a note in a face amount of $1,000 

due five years from the effective date of the plan plus 

six percent annual interest commencing on the effec-

tive date of the plan on account of this claim. The first 

plan clearly meets the requirements of subparagraph 

(A) because the amount received on account of the sec-

ond claim has an equivalent present value as of the ef-

fective date of the plan equal to the allowed amount of 

such claim. 
The second plan also meets the requirements of sub-

paragraph (A) because the present value of the five 

years note as of the effective date of the plan will never 

exceed the allowed amount of the secured claim; the 

higher the discount rate, the less present value the 

note will have. Whether the third plan complies with 

subparagraph (A) depends on whether the discount rate 

is less than six percent. Normally, the interest rate 

used in the plan will be prima facie evidence of the dis-

count rate because the interest rate will reflect an 

arms length determination of the risk of the security 

involved and feasibility considerations will tend to un-

derstate interest payments. If the court found the dis-

count rate to be greater than or equal to the interest 

rate used in the plan, then subparagraph (A) would be 

complied with because the value of the note as of the 

effective date of the plan would not exceed the allowed 

amount of the second claim. If, however, the court 

found the discount rate to be less than the interest rate 

proposed under the plan, then the present value of the 

note would exceed $1,000 and the plan would fail of con-

firmation. On the other hand, it is important to recog-

nize that the future principal amount of a note in ex-

cess of the allowed amount of a secured claim may 

have a present value less than such allowed amount, if 

the interest rate under the plan is correspondingly less 

than the discount rate. 
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Even if the requirements of subparagraph (A) are 

complied with, the class of secured claims must satisfy 

one of the three clauses in paragraph (B) in order to 

pass muster. It is sufficient for confirmation if the 

class has accepted the plan, or if the claims of the class 

are unimpaired, or if each holder of a secured claim in 

the class will receive property of a value as of the effec-

tive date of the plan equal to the allowed amount of 

such claim (unless he has agreed to accept less). It is 

important to note that under section 506(a), the al-

lowed amount of the secured claim will not include any 

extent to which the amount of such claim exceeds the 

value of the property securing such claim. Thus, in-

stead of focusing on secured creditors or unsecured 

creditors, the statute focuses on secured claims and un-

secured claims. 
After the court has applied paragraph (1) to each 

class of secured claims, it then applies paragraph (2) to 

each class of unsecured claims. Again two separate 

components must be tested. Subparagraph (A) is iden-

tical with the test under section 1129(b)(1)(A) insofar as 

the holder of an unsecured claim is not permitted to re-

ceive property of a value as of the effective date of the 

plan on account of such claim that is greater than the 

allowed amount of such claim. In addition, subpara-

graph (B) requires compliance with one of four condi-

tions. The conditions in clauses (i)–(iii) mirror the con-

ditions of acceptance unimpairment, or full value found 

in connection with secured claims in section 

1129(b)(1)(B). 
The condition contained in section 1129(b)(2)(B)(iv) 

provides another basis for confirming the plan with re-

spect to a class of unsecured claims. It will be of great-

est use when an impaired class that has not accepted 

the plan is to receive less than full value under the 

plan. The plan may be confirmed under clause (iv) in 

those circumstances if the class is not unfairly dis-

criminated against with respect to equal classes and if 

junior classes will receive nothing under the plan. The 

second criterion is the easier to understand. It is de-

signed to prevent a senior class from giving up consid-

eration to a junior class unless every intermediate 

class consents, is paid in full, or is unimpaired. This 

gives intermediate creditors a great deal of leverage in 

negotiating with senior or secured creditors who wish 

to have a plan that gives value to equity. One aspect of 

this test that is not obvious is that whether one class 

is senior, equal, or junior to another class is relative 

and not absolute. Thus from the perspective of trade 

creditors holding unsecured claims, claims of senior 

and subordinated debentures may be entitled to share 

on an equal basis with the trade claims. However, from 

the perspective of the senior unsecured debt, the subor-

dinated debentures are junior. 
This point illustrates the lack of precision in the first 

criterion which demands that a class not be unfairly 

discriminated against with respect to equal classes. 

From the perspective of unsecured trade claims, there 

is no unfair discrimination as long as the total consid-

eration given all other classes of equal rank does not 

exceed the amount that would result from an exact ali-

quot distribution. Thus if trade creditors, senior debt, 

and subordinate debt are each owed $100 and the plan 

proposes to pay the trade debt $15, the senior debt $30, 

and the junior debt $0, the plan would not unfairly dis-

criminate against the trade debt nor would any other 

allocation of consideration under the plan between the 

senior and junior debt be unfair as to the trade debt as 

long as the aggregate consideration is less than $30. 

The senior debt could take $25 and give up $5 to the 

junior debt and the trade debt would have no cause to 

complain because as far as it is concerned the junior 

debt is an equal class. 
However, in this latter case the senior debt would 

have been unfairly discriminated against because the 

trade debt was being unfairly over-compensated; of 

course the plan would also fail unless the senior debt 

was unimpaired, received full value, or accepted the 

plan, because from its perspective a junior class re-

ceived property under the plan. Application of the test 

from the perspective of senior debt is best illustrated 

by the plan that proposes to pay trade debt $15, senior 

debt $25, and junior debt $0. Here the senior debt is 

being unfairly discriminated against with respect to 

the equal trade debt even though the trade debt re-

ceives less than the senior debt. The discrimination 

arises from the fact that the senior debt is entitled to 

the rights of the junior debt which in this example en-

title the senior debt to share on a 2:1 basis with the 

trade debt. 
Finally, it is necessary to interpret the first criterion 

from the perspective of subordinated debt. The junior 

debt is subrogated to the rights of senior debt once the 

senior debt is paid in full. Thus, while the plan that 

pays trade debt $15, senior debt $25, and junior debt $0 

is not unfairly discriminatory against the junior debt, 

a plan that proposes to pay trade debt $55, senior debt 

$100, and junior debt $1, would be unfairly discrimina-

tory. In order to avoid discriminatory treatment 

against the junior debt, at least $10 would have to be 

received by such debt under those facts. 
The criterion of unfair discrimination is not derived 

from the fair and equitable rule or from the best inter-

ests of creditors test. Rather it preserves just treat-

ment of a dissenting class from the class’s own perspec-

tive. 
If each class of secured claims satisfies the require-

ments of section 1129(b)(1) and each class of unsecured 

claims satisfies the requirements of section 1129(b)(2), 

then the court must still see if each class of interests 

satisfies section 1129(b)(3) before the plan may be con-

firmed. Again, two separate criteria must be met. 

Under subparagraph (A) if the interest entitles the 

holder thereof to a fixed liquidation preference or if 

such interest may be redeemed at a fixed price, then 

the holder of such interest must not receive under the 

plan on account of such interest property of a value as 

of the effective date of the plan greater than the great-

er of these two values of the interest. Preferred stock 

would be an example of an interest likely to have liq-

uidation preference or redemption price. 
If an interest such as most common stock or the in-

terest of a general partnership has neither a fixed liq-

uidation preference nor a fixed redemption price, then 

the criterion in subparagraph (A) is automatically ful-

filled. In addition subparagraph (B) contains five 

clauses that impose alternative conditions of which at 

least one must be satisfied in order to warrant con-

firmation. The first two clauses contain requirements 

of acceptance or unimpairment similar to the first two 

clauses in paragraphs (1)(B) and (2)(B). Clause (iii) is 

similar to the unimpairment test contained in section 

1124(3)(B), except that it will apply to cover the issu-

ance securities of the debtor of a value as of the effec-

tive date of the plan equal to the greater of any fixed 

liquidation preference or redemption price. The fourth 

clause allows confirmation if junior interests are not 

compensated under the plan and the fifth clause allows 

confirmation if there are no junior interests. These 

clauses recognized that as long as senior classes receive 

no more than full payment, the objection of a junior 

class will not defeat confirmation unless a class junior 

to it is receiving value under the plan and the objecting 

class is impaired. While a determination of impairment 

may be made under section 1124(3)(B)(iii) without a pre-

cise valuation of the business when common stock is 

clearly under water, once section 1129(b) is used, a more 

detailed valuation is a necessary byproduct. Thus, if no 

property is given to a holder of an interest under the 

plan, the interest should be clearly worthless in order 

to find unimpairment under section 1124(3)(B)(iii) and 

section 1129(a)(8); otherwise, since a class of interests 

receiving no property is deemed to object under section 

1126(g), the more precise valuation of section 1129(b) 

should be used. 
If all of the requirements of section 1129(b) are com-

plied with, then the court may confirm the plan subject 

to other limitations such as those found in section 

1129(a) and (d). 
Subsection (c) of section 1129 governs confirmation 

when more than one plan meets the requirements of 
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the section. The court must consider the preferences of 

creditors and equity security holders in determining 

which plan to confirm. 

Subsection (d) requires the court to deny confirma-

tion if the principal purpose of the plan is the avoid-

ance of taxes (through use of sections 346 and 1146, and 

applicable provisions of State law or the Internal Reve-

nue Code [title 26] governing bankruptcy reorganiza-

tions) or the avoidance of section 5 of the Securities 

Act of 1933 [15 U.S.C. 77e] (through use of section 1145). 

REFERENCES IN TEXT 

Section 5 of the Securities Act of 1933, referred to in 

subsec. (d), is classified to section 77e of Title 15, Com-

merce and Trade. 

AMENDMENTS 

1994—Subsec. (a)(4). Pub. L. 103–394, § 501(d)(32)(A)(i), 

substituted period for semicolon at end. 

Subsec. (a)(9)(B). Pub. L. 103–394, § 304(h)(7)(i), sub-

stituted ‘‘, 507(a)(6), or 507(a)(7)’’ for ‘‘or 507(a)(6)’’. 

Subsec. (a)(9)(C). Pub. L. 103–394, § 304(h)(7)(ii), sub-

stituted ‘‘507(a)(8)’’ for ‘‘507(a)(7)’’. 

Subsec. (a)(12). Pub. L. 103–394, § 501(d)(32)(A)(ii), in-

serted ‘‘of title 28’’ after ‘‘section 1930’’. 

Subsec. (d). Pub. L. 103–394, § 501(d)(32)(B), struck out 

‘‘(15 U.S.C. 77e)’’ after ‘‘Act of 1933’’. 

1988—Subsec. (a)(13). Pub. L. 100–334 added par. (13). 

1986—Subsec. (a)(7). Pub. L. 99–554, § 283(v)(1), struck 

out ‘‘of’’ after ‘‘to’’. 

Subsec. (a)(9)(B). Pub. L. 99–554, § 283(v)(2), inserted 

reference to section 507(a)(6). 

Subsec. (a)(9)(C). Pub. L. 99–554, § 283(v)(3), substituted 

‘‘507(a)(7)’’ for ‘‘507(a)(6)’’. 

Subsec. (a)(12). Pub. L. 99–554, § 225, added par. (12). 

1984—Subsec. (a)(1), (2). Pub. L. 98–353, § 512(a)(1), (2), 

substituted ‘‘title’’ for ‘‘chapter’’. 

Subsec. (a)(4). Pub. L. 98–353, § 512(a)(3), amended par. 

(4) generally. Prior to amendment, par. (4) read as fol-

lows: ‘‘(A) Any payment made or promised by the pro-

ponent, by the debtor, or by a person issuing securities 

or acquiring property under the plan, for services or for 

costs and expenses in, or in connection with, the case, 

or in connection with the plan and incident to the case, 

has been disclosed to the court; and (B)(i) any such pay-

ment made before confirmation of the plan is reason-

able; or (ii) if such payment is to be fixed after con-

firmation of the plan, such payment is subject to the 

approval of the court as reasonable.’’ 

Subsec. (a)(5)(A)(ii). Pub. L. 98–353, § 512(a)(4), sub-

stituted ‘‘; and’’ for the period at the end. 

Subsec. (a)(5)(B). Pub. L. 98–353, § 512(a)(5), substituted 

‘‘the’’ for ‘‘The’’. 

Subsec. (a)(6). Pub. L. 98–353, § 512(a)(6), inserted ‘‘gov-

ernmental’’ after ‘‘Any’’. 

Subsec. (a)(7). Pub. L. 98–353, § 512(a)(7)(A), sub-

stituted ‘‘of each impaired class of claims or interests’’ 

for ‘‘each class’’. 

Subsec. (a)(7)(B). Pub. L. 98–353, § 512(a)(7)(B), sub-

stituted ‘‘holder’s’’ for ‘‘creditor’s’’. 

Subsec. (a)(8). Pub. L. 98–353, § 512(a)(8), inserted ‘‘of 

claims or interests’’ after ‘‘each class’’. 

Subsec. (a)(10). Pub. L. 98–353, § 512(a)(9), substituted 

‘‘If a class of claims is impaired under the plan, at least 

one class of claims that is impaired under the plan has 

accepted the plan, determined without including any 

acceptance of the plan by any insider’’ for ‘‘At least 

one class of claims has accepted the plan, determined 

without including any acceptance of the plan by any 

insider holding a claim of such class’’. 

Subsec. (b)(2)(A)(i)(I), (ii). Pub. L. 98–353, § 512(b)(1), 

substituted ‘‘liens’’ for ‘‘lien’’ wherever appearing. 

Subsec. (b)(2)(B)(ii). Pub. L. 98–353, § 512(b)(2), inserted 

‘‘under the plan’’ after ‘‘retain’’. 

Subsec. (b)(2)(C)(i). Pub. L. 98–353, § 512(b)(3), sub-

stituted ‘‘interest’’ for ‘‘claim’’, and ‘‘or the value’’ for 

‘‘and the value’’. 

Subsec. (d). Pub. L. 98–353, § 512(c), inserted ‘‘the ap-

plication of’’ and provisions requiring that in any hear-

ing under this subsection, the governmental unit has 

the burden of proof on the issue of avoidance. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–334 effective June 16, 1988, 

but not applicable to cases commenced under this title 

before that date, see section 4 of Pub. L. 100–334, set out 

as an Effective Date note under section 1114 of this 

title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Effective date and applicability of amendment by sec-

tion 225 of Pub. L. 99–554 dependent upon the judicial 

district involved, see section 302(d), (e) of Pub. L. 

99–554, set out as a note under section 581 of Title 28, 

Judiciary and Judicial Procedure. 

Amendment by section 283 of Pub. L. 99–554 effective 

30 days after Oct. 27, 1986, see section 302(a) of Pub. L. 

99–554. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 347, 524, 901, 

1110, 1112, 1114, 1123, 1127, 1146, 1161, 1168, 1173 of this 

title. 

SUBCHAPTER III—POSTCONFIRMATION 

MATTERS 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in section 103 of this 

title. 

§ 1141. Effect of confirmation 

(a) Except as provided in subsections (d)(2) and 

(d)(3) of this section, the provisions of a con-

firmed plan bind the debtor, any entity issuing 

securities under the plan, any entity acquiring 

property under the plan, and any creditor, eq-

uity security holder, or general partner in the 

debtor, whether or not the claim or interest of 

such creditor, equity security holder, or general 

partner is impaired under the plan and whether 

or not such creditor, equity security holder, or 

general partner has accepted the plan. 

(b) Except as otherwise provided in the plan or 

the order confirming the plan, the confirmation 

of a plan vests all of the property of the estate 

in the debtor. 

(c) Except as provided in subsections (d)(2) and 

(d)(3) of this section and except as otherwise 

provided in the plan or in the order confirming 

the plan, after confirmation of a plan, the prop-

erty dealt with by the plan is free and clear of 

all claims and interests of creditors, equity se-

curity holders, and of general partners in the 

debtor. 

(d)(1) Except as otherwise provided in this sub-

section, in the plan, or in the order confirming 

the plan, the confirmation of a plan— 

(A) discharges the debtor from any debt that 

arose before the date of such confirmation, 
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and any debt of a kind specified in section 

502(g), 502(h), or 502(i) of this title, whether or 

not— 
(i) a proof of the claim based on such debt 

is filed or deemed filed under section 501 of 

this title; 
(ii) such claim is allowed under section 502 

of this title; or 
(iii) the holder of such claim has accepted 

the plan; and 

(B) terminates all rights and interests of eq-

uity security holders and general partners pro-

vided for by the plan. 

(2) The confirmation of a plan does not dis-

charge an individual debtor from any debt ex-

cepted from discharge under section 523 of this 

title. 
(3) The confirmation of a plan does not dis-

charge a debtor if— 
(A) the plan provides for the liquidation of 

all or substantially all of the property of the 

estate; 

(B) the debtor does not engage in business 

after consummation of the plan; and 

(C) the debtor would be denied a discharge 

under section 727(a) of this title if the case 

were a case under chapter 7 of this title. 

(4) The court may approve a written waiver of 

discharge executed by the debtor after the order 

for relief under this chapter. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2638; Pub. L. 

98–353, title III, § 513, July 10, 1984, 98 Stat. 387.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1141(d) of the House amendment is derived 

from a comparable provision contained in the Senate 

amendment. However, section 1141(d)(2) of the House 

amendment is derived from the House bill as preferable 

to the Senate amendment. It is necessary for a corpora-

tion or partnership undergoing reorganization to be 

able to present its creditors with a fixed list of liabil-

ities upon which the creditors or third parties can 

make intelligent decisions. Retaining an exception for 

discharge with respect to nondischargeable taxes would 

leave an undesirable uncertainty surrounding reorga-

nizations that is unacceptable. Section 1141(d)(3) is de-

rived from the Senate amendment. Section 1141(d)(4) is 

likewise derived from the Senate amendment. 

SENATE REPORT NO. 95–989 

Subsection (a) of this section makes the provisions of 

a confirmed plan binding on the debtor, any entity is-

suing securities under the plan, any entity acquiring 

property under the plan, and any creditor, equity secu-

rity holder, or general partner in the debtor, whether 

or not the claim or interest of the creditor, equity se-

curity holder, or partner is impaired under the plan and 

whether or not he has accepted the plan. There are two 

exceptions, enumerated in paragraph (2) and (3) of sub-

section (d). 

Unless the plan or the order confirming the plan pro-

vides otherwise, the confirmation of a plan vests all of 

the property of the estate in the debtor and releases it 

from all claims and interests of creditors, equity secu-

rity holders and general partners. 

Subsection (d) contains the discharge for a reorga-

nized debtor. Paragraph (1) specifies that the confirma-

tion of a plan discharges the debtor from any debt that 

arose before the date of the order for relief unless the 

plan or the order confirming the plan provides other-

wise. The discharge is effective against those claims 

whether or not proof of the claim is filed (or deemed 

filed), and whether or not the claim is allowed. The dis-

charge also terminates all rights and interests of eq-

uity security holders and general partners provided for 

by the plan. The paragraph permits the plan or the 

order confirming the plan to provide otherwise, and ex-

cepts certain debts from the discharge as provided in 

paragraphs (2) and (3). 

Paragraph (2) of subsection (d) makes clear what 

taxes remain nondischargeable in the case of a cor-

porate debtor emerging from a reorganization under 

chapter 11. Nondischargeable taxes in such a reorga-

nization are the priority taxes (under section 507) and 

tax payments which come due during and after the pro-

ceeding under a deferred or part-payment agreement 

which the debtor had entered into with the tax author-

ity before the bankruptcy proceedings began. On the 

other hand, a corporation which is taken over by its 

creditors through a plan of reorganization will not con-

tinue to be liable for nonpriority taxes arising from the 

corporation’s prepetition fraud, failure to file a return, 

or failure to file a timely return, since the creditors 

who take over the reorganized company should not 

bear the burden of acts for which the creditors were not 

at fault. 

Paragraph (3) specifies that the debtor is not dis-

charged by the confirmation of a plan if the plan is a 

liquidating plan and if the debtor would be denied dis-

charge in a liquidation case under section 727. Specifi-

cally, if all or substantially all of the distribution 

under the plan is of all or substantially all of the prop-

erty of the estate or the proceeds of it, if the business, 

if any, of the debtor does not continue, and if the debt-

or would be denied a discharge under section 727 (such 

as if the debtor were not an individual or if he had com-

mitted an act that would lead to a denial of discharge), 

the chapter 11 discharge is not granted. 

Paragraph (4) authorizes the court to approve a waiv-

er of discharge by the debtor. 

HOUSE REPORT NO. 95–595 

Paragraph (2) [of subsec. (d)] makes applicable to an 

individual debtor the general exceptions to discharge 

that are enumerated in section 523(a) of the bankruptcy 

code. 

AMENDMENTS 

1984—Subsec. (a). Pub. L. 98–353, § 513(a), substituted 

‘‘any creditor, equity security holder, or general part-

ner in’’ for ‘‘any creditor or equity security holder of, 

or general partner in,’’. 

Subsec. (c). Pub. L. 98–353, § 513(b), amended subsec. 

(c) generally. Prior to amendment, subsec. (c) read as 

follows: ‘‘After confirmation of a plan, the property 

dealt with by the plan is free and clear of all claims and 

interests of creditors, of equity security holders, and of 

general partners in the debtor, except as otherwise pro-

vided in the plan or in the order confirming the plan.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 348, 523, 524, 

727, 1112 of this title; title 12 section 1715z–1a. 

§ 1142. Implementation of plan 

(a) Notwithstanding any otherwise applicable 

nonbankruptcy law, rule, or regulation relating 

to financial condition, the debtor and any entity 

organized or to be organized for the purpose of 

carrying out the plan shall carry out the plan 

and shall comply with any orders of the court. 

(b) The court may direct the debtor and any 

other necessary party to execute or deliver or to 
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join in the execution or delivery of any instru-

ment required to effect a transfer of property 

dealt with by a confirmed plan, and to perform 

any other act, including the satisfaction of any 

lien, that is necessary for the consummation of 

the plan. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2639; Pub. L. 

98–353, title III, § 514(a), (c), (d), July 10, 1984, 98 

Stat. 387.) 

AMENDMENTS 

1984—Pub. L. 98–353, § 514(a), substituted ‘‘Implemen-

tation’’ for ‘‘Execution’’ in section catchline. 

Subsec. (a). Pub. L. 98–353, § 514(c), struck out the 

comma after ‘‘shall carry out the plan’’. 

Subsec. (b). Pub. L. 98–353, § 514(d), inserted ‘‘a’’ after 

‘‘by’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 524, 901 of 

this title. 

§ 1143. Distribution 

If a plan requires presentment or surrender of 

a security or the performance of any other act 

as a condition to participation in distribution 

under the plan, such action shall be taken not 

later than five years after the date of the entry 

of the order of confirmation. Any entity that 

has not within such time presented or surren-

dered such entity’s security or taken any such 

other action that the plan requires may not par-

ticipate in distribution under the plan. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2639.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

Section 1143 fixes a 5-year limitation on presentment 

or surrender of securities or the performance of any 

other act that is a condition to participation in dis-

tribution under the plan. The 5 years runs from the 

date of the entry of the order of confirmation. Any en-

tity that does not take the appropriate action with the 

5-year period is barred from participation in the dis-

tribution under the plan. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 901 of this 

title. 

§ 1144. Revocation of an order of confirmation 

On request of a party in interest at any time 

before 180 days after the date of the entry of the 

order of confirmation, and after notice and a 

hearing, the court may revoke such order if and 

only if such order was procured by fraud. An 

order under this section revoking an order of 

confirmation shall— 

(1) contain such provisions as are necessary 

to protect any entity acquiring rights in good 

faith reliance on the order of confirmation; 

and 

(2) revoke the discharge of the debtor. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2639; Pub. L. 

98–353, title III, § 515, July 10, 1984, 98 Stat. 387.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

If an order of confirmation was procured by fraud, 

then the court may revoke the order on request of a 

party in interest if the request is made before 180 days 

after the date of the entry of the order of confirmation. 

The order revoking the order of confirmation must re-

voke the discharge of the debtor, and contain such pro-

visions as are necessary to protect any entity acquiring 

rights in good faith reliance on the order of confirma-

tion. 

AMENDMENTS 

1984—Pub. L. 98–353 inserted ‘‘if and only’’ after ‘‘re-

voke such order’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 524, 901, 1112, 

1129 of this title. 

§ 1145. Exemption from securities laws 

(a) Except with respect to an entity that is an 

underwriter as defined in subsection (b) of this 

section, section 5 of the Securities Act of 1933 

and any State or local law requiring registra-

tion for offer or sale of a security or registration 

or licensing of an issuer of, underwriter of, or 

broker or dealer in, a security do not apply to— 
(1) the offer or sale under a plan of a security 

of the debtor, of an affiliate participating in a 

joint plan with the debtor, or of a successor to 

the debtor under the plan— 
(A) in exchange for a claim against, an in-

terest in, or a claim for an administrative 

expense in the case concerning, the debtor or 

such affiliate; or 
(B) principally in such exchange and part-

ly for cash or property; 

(2) the offer of a security through any war-

rant, option, right to subscribe, or conversion 

privilege that was sold in the manner specified 

in paragraph (1) of this subsection, or the sale 

of a security upon the exercise of such a war-

rant, option, right, or privilege; 
(3) the offer or sale, other than under a plan, 

of a security of an issuer other than the debtor 

or an affiliate, if— 
(A) such security was owned by the debtor 

on the date of the filing of the petition; 
(B) the issuer of such security is— 

(i) required to file reports under section 

13 or 15(d) of the Securities Exchange Act 

of 1934; and 
(ii) in compliance with the disclosure 

and reporting provision of such applicable 

section; and 

(C) such offer or sale is of securities that 

do not exceed— 
(i) during the two-year period imme-

diately following the date of the filing of 

the petition, four percent of the securities 

of such class outstanding on such date; and 
(ii) during any 180-day period following 

such two-year period, one percent of the 

securities outstanding at the beginning of 

such 180-day period; or 
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(4) a transaction by a stockbroker in a secu-

rity that is executed after a transaction of a 

kind specified in paragraph (1) or (2) of this 

subsection in such security and before the ex-

piration of 40 days after the first date on 

which such security was bona fide offered to 

the public by the issuer or by or through an 

underwriter, if such stockbroker provides, at 

the time of or before such transaction by such 

stockbroker, a disclosure statement approved 

under section 1125 of this title, and, if the 

court orders, information supplementing such 

disclosure statement. 

(b)(1) Except as provided in paragraph (2) of 

this subsection and except with respect to ordi-

nary trading transactions of an entity that is 

not an issuer, an entity is an underwriter under 

section 2(11) of the Securities Act of 1933, if such 

entity— 
(A) purchases a claim against, interest in, or 

claim for an administrative expense in the 

case concerning, the debtor, if such purchase 

is with a view to distribution of any security 

received or to be received in exchange for such 

a claim or interest; 
(B) offers to sell securities offered or sold 

under the plan for the holders of such securi-

ties; 
(C) offers to buy securities offered or sold 

under the plan from the holders of such securi-

ties, if such offer to buy is— 
(i) with a view to distribution of such secu-

rities; and 
(ii) under an agreement made in connec-

tion with the plan, with the consummation 

of the plan, or with the offer or sale of secu-

rities under the plan; or 

(D) is an issuer, as used in such section 2(11), 

with respect to such securities. 

(2) An entity is not an underwriter under sec-

tion 2(11) of the Securities Act of 1933 or under 

paragraph (1) of this subsection with respect to 

an agreement that provides only for— 
(A)(i) the matching or combining of frac-

tional interests in securities offered or sold 

under the plan into whole interests; or 
(ii) the purchase or sale of such fractional 

interests from or to entities receiving such 

fractional interests under the plan; or 
(B) the purchase or sale for such entities of 

such fractional or whole interests as are nec-

essary to adjust for any remaining fractional 

interests after such matching. 

(3) An entity other than an entity of the kind 

specified in paragraph (1) of this subsection is 

not an underwriter under section 2(11) of the Se-

curities Act of 1933 with respect to any securi-

ties offered or sold to such entity in the manner 

specified in subsection (a)(1) of this section. 
(c) An offer or sale of securities of the kind 

and in the manner specified under subsection 

(a)(1) of this section is deemed to be a public of-

fering. 
(d) The Trust Indenture Act of 1939 does not 

apply to a note issued under the plan that ma-

tures not later than one year after the effective 

date of the plan. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2639; Pub. L. 

98–353, title III, § 516, July 10, 1984, 98 Stat. 387; 

Pub. L. 103–394, title V, § 501(d)(33), Oct. 22, 1994, 

108 Stat. 4146.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1145 of the House amendment deletes a provi-

sion contained in section 1145(a)(1) of the House bill in 

favor of a more adequate provision contained in section 

364(f) of the House amendment. In addition, section 

1145(d) has been added to indicate that the Trust Inden-

ture Act [15 U.S.C. 77aaa et seq.] does not apply to a 

commercial note issued under a plan, if the note ma-

tures not later than 1 year after the effective date of 

the plan. Some commercial notes receive such an ex-

emption under 304(a)(4) of the Trust Indenture Act of 

1939 (15 U.S.C. § 77ddd(a)(4)) and others may receive pro-

tection by incorporation by reference into the Trust In-

denture Act of securities exempt under section 3a(3), 

(7), (9), or (10) of the Securities Act of 1933 [15 U.S.C. 

77c(a)(3), (7), (9), (10)]. 

In light of the amendments made to the Securities 

Act of 1933 [15 U.S.C. 77a et seq.] in title III of the 

House amendment to H.R. 8200, a specific exemption 

from the Trust Indenture Act [15 U.S.C. 77aaa et seq.] 

is required in order to create certainty regarding plans 

of reorganization. Section 1145(d) is not intended to 

imply that commercial notes issued under a plan that 

matures more than 1 year after the effective date of the 

plan are automatically covered by the Trust Indenture 

Act of 1939 since such notes may fall within another ex-

emption thereto. 

One other point with respect to Section 1145 deserves 

comment. Section 1145(a)(3) grants a debtor in posses-

sion or trustee in chapter 11 an extremely narrow port-

folio security exemption from section 5 of the Securi-

ties Act of 1933 [15 U.S.C. 77e] or any comparable State 

law. The provision was considered by Congress and 

adopted after much study. The exemption is reasonable 

and is more restrictive than comparable provisions 

under the Securities Act [15 U.S.C. 77a et seq.] relating 

to the estates of decedents. Subsequent to passage of 

H.R. 8200 by the House of Representatives, the Securi-

ties and Exchange Commission promulgated Rule 148 to 

treat with this problem under existing law. Members of 

Congress received opinions from attorneys indicating 

dissatisfaction with the Commission’s rule although 

the rule has been amended, the ultimate limitation of 

1 percent promulgated by the Commission is wholly un-

acceptable. 

The Commission rule would permit a trustee or debt-

or in possession to distribute securities at the rate of 

1 percent every 6 months. Section 1145(a)(3) permits the 

trustee to distribute 4 percent of the securities during 

the 2-year period immediately following the date of the 

filing of the petition. In addition, the security must be 

of a reporting company under section 13 of the Securi-

ties and Exchange Act of 1934 [15 U.S.C. 78m], and must 

be in compliance with all applicable requirements for 

the continuing of trading in the security on the date 

that the trustee offers or sells the security. 

With these safeguards the trustee or debtor in posses-

sion should be able to distribute 4 percent of the securi-

ties of a class at any time during the 2-year period im-

mediately following the date of the filing of the peti-

tion in the interests of expediting bankruptcy adminis-

tration. The same rationale that applies in expedi-

tiously terminating decedents’ estates applies no less 

to an estate under title 11. 

SENATE REPORT NO. 95–989 

This section, derived from similar provisions found in 

sections 264, 393, and 518 of the Bankruptcy Act [sec-

tions 664, 793, and 918 of former title 11], provides a lim-

ited exemption from the securities laws for securities 

issued under a plan of reorganization and for certain 

other securities. Subsection (a) exempts from the re-

quirements of section 5 of the Securities Act of 1933 [15 

U.S.C. 77e] and from any State or local law requiring 
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registration or licensing of an issuer of, underwriter of, 

or broker or dealer in, a security, the offer or sale of 

certain securities. 
Paragraph (1) of subsection (a) exempts the offer or 

sale under section 364 of any security that is not an eq-

uity security or convertible into an equity security. 

This paragraph is designed to facilitate the issuance of 

certificates of indebtedness, and should be read in light 

of the amendment made in section 306 of title III to sec-

tion 3(a)(7) of the 1933 act [15 U.S.C. 77c(a)(7)]. 
Paragraph (2) of subsection (a) exempts the offer or 

sale of any security of the debtor, a successor to the 

debtor, or an affiliate in a joint plan, distributed under 

a plan if such security is exchanged in principal part 

for securities of the debtor or for allowed claims or ad-

ministrative expenses. This exemption is carried over 

from present law, except as to administrative claims, 

but is limited to prevent distribution of securities to 

other than claim holders or equity security holders of 

the debtor or the estate. 
Paragraph (3) of subsection (a) exempts the offer or 

sale of any security that arises from the exercise of a 

subscription right or from the exercise of a conversion 

privilege when such subscription right or conversion 

privilege was issued under a plan. This exemption is 

necessary in order to enhance the marketability of sub-

scription rights or conversion privileges, including war-

rants, offered or sold under a plan. This is present law. 
Paragraph (4) of subsection (a) exempts sales of port-

folio securities, excluding securities of the debtor or its 

affiliate, owned by the debtor on the date of the filing 

of the petition. The purpose of this exemption is to 

allow the debtor or trustee to sell or distribute, with-

out allowing manipulation schemes, restricted port-

folio securities held or acquired by the debtor. Sub-

paragraph (B) of section 1145(a)(4) limits the exemption 

to securities of a company that is required to file re-

ports under section 13 of the Securities Act [15 U.S.C. 

78m] and that is in compliance with all requirements 

for the continuance of trading those securities. This 

limitation effectively prevents selling into the market 

‘‘cats and dogs’’ of a nonreporting company. Subpara-

graph (C) places a limitation on the amount of re-

stricted securities that may be distributed. During the 

case, the trustee may sell up to 4 percent of each class 

of restricted securities at any time during the first 2 

years and 1 percent during any 180-day period there-

after. This relaxation of the resale rules for debtors in 

holding restricted securities is similar to but less ex-

tensive than the relaxation in SEC Rule 114(c)(3)(v) for 

the estates of deceased holders of securities. 
Paragraph (5) contains an exemption for brokers and 

dealers (stockbrokers, as defined in title 11) akin to the 

exemption provided by section 4(3)(A) of the Securities 

Act of 1933 [15 U.S.C. 77d(3)(A)]. Instead of being re-

quired to supply a prospectus, however, the stock-

broker is required to supply the approved disclosure 

statement, and if the court orders, information supple-

menting the disclosure statement. Under present law, 

the stockholder is not required to supply anything. 
Subsection (b) is new. The subsection should be read 

in light of the amendment in section 306 of title III to 

the 1933 act [15 U.S.C. 77c(a)(7), (9), (10)]. It specifies the 

standards under which a creditor, equity security hold-

er, or other entity acquiring securities under the plan 

may resell them. The Securities Act places limitations 

on sales by underwriters. This subsection defines who is 

an underwriter, and thus restricted, and who is free to 

resell. Paragraph (1) enumerates real underwriters that 

participate in a classical underwriting. A person is an 

underwriter if he purchases a claim against, interest in, 

or claim for an administrative expense in the case con-

cerning, the debtor, with a view to distribution or in-

terest. This provision covers the purchase of a certifi-

cate of indebtedness issued under proposed 11 U.S.C. 364 

and purchased from the debtor, if the purchase of the 

certificate was with a view to distribution. 
A person is also an underwriter if he offers to sell se-

curities offered or sold under the plan for the holders of 

such securities, or offers to buy securities offered or 

sold under the plan from the holders of such securities, 

if the offer to buy is with a view to distribution of the 

securities and under an agreement made in connection 

with the plan, with the consummation of the plan or 

with the offer or sale of securities under the plan. Fi-

nally, a person is an underwriter if he is an issuer, as 

used in section 2(11) of the Securities Act of 1933 [15 

U.S.C. 77b(11)]. 

Paragraph (2) of subsection (b) exempts from the defi-

nition of underwriter any entity to the extent that any 

agreement that would bring the entity under the defi-

nition in paragraph (1) provides only for the matching 

combination of fractional interests in the covered secu-

rities or the purchase or sale of fractional interests. 

This paragraph and paragraph (1) are modeled after 

former rule 133 of the Securities and Exchange Com-

mission. 

Paragraph (3) specifies that if an entity is not an un-

derwriter under the provisions of paragraph (1), as lim-

ited by paragraph (2), then the entity is not an under-

writer for the purposes of the Securities Act of 1933 [15 

U.S.C. 77a et seq.] with respect to the covered securi-

ties, that is, those offered or sold in an exempt trans-

action specified in subsection (a)(2). This makes clear 

that the current definition of underwriter in section 

2(11) of the Securities Act of 1933 [15 U.S.C. 77b(11)] does 

not apply to such a creditor. The definition in that sec-

tion technically applies to any person that purchases 

securities with ‘‘a view to distribution.’’ If literally ap-

plied, it would prevent any creditor in a bankruptcy 

case from selling securities received without filing a 

registration statement or finding another exemption. 

Subsection (b) is a first run transaction exemption 

and does not exempt a creditor that, for example, some 

years later becomes an underwriter by reacquiring se-

curities originally issued under a plan. 

Subsection (c) makes an offer or sale of securities 

under the plan in an exempt transaction (as specified in 

subsection (a)(2)) a public offering, in order to prevent 

characterization of the distribution as a ‘‘private place-

ment’’ which would result in restrictions, under rule 

144 of the SEC, on the resale of the securities. 

REFERENCES IN TEXT 

Sections 2(11) and 5 of the Securities Act of 1933, re-

ferred to in subsecs. (a) and (b), are classified to sec-

tions 77b(11) and 77e, respectively, of Title 15, Com-

merce and Trade. 

Sections 13 and 15(d) of the Securities Exchange Act 

of 1934, referred to in subsec. (a)(3)(B)(i), are classified 

to sections 78m and 78o(d), respectively, of Title 15. 

The Trust Indenture Act of 1939, referred to in subsec. 

(d), is title III of act May 27, 1933, ch. 38, as added Aug. 

3, 1939, ch. 411, 53 Stat. 1149, as amended, which is clas-

sified generally to subchapter III (§ 77aaa et seq.) of 

chapter 2A of Title 15. For complete classification of 

this Act to the Code, see section 77aaa of Title 15 and 

Tables. 

AMENDMENTS 

1994—Subsec. (a). Pub. L. 103–394, § 501(d)(33)(A), in in-

troductory provisions struck out ‘‘(15 U.S.C. 77e)’’ after 

‘‘Act of 1933’’ and substituted ‘‘do not apply’’ for ‘‘does 

not apply’’ and in par. (3)(B)(i) struck out ‘‘(15 U.S.C. 

78m or 78o(d))’’ after ‘‘Act of 1934’’. 

Subsec. (b)(1). Pub. L. 103–394, § 501(d)(33)(B), struck 

out ‘‘(15 U.S.C. 77b(11))’’ after ‘‘Act of 1933’’. 

Subsec. (d). Pub. L. 103–394, § 501(d)(33)(C), struck out 

‘‘(15 U.S.C. 77aaa et seq.)’’ after ‘‘Act of 1939’’. 

1984—Subsec. (a)(3)(B)(i). Pub. L. 98–353, § 516(a)(1), in-

serted ‘‘or 15(d)’’ after ‘‘13’’, and ‘‘or 78o(d)’’ after 

‘‘78m’’. 

Subsec. (a)(3)(B)(ii). Pub. L. 98–353, § 516(a)(2), amend-

ed cl. (ii) generally. Prior to amendment, cl. (ii) read as 

follows: ‘‘in compliance with all applicable require-

ments for the continuance of trading in such security 

on the date of such offer or sale; and’’. 

Subsec. (a)(4). Pub. L. 98–353, § 516(a)(3), substituted 

‘‘stockbroker’’ for ‘‘stockholder’’ in two places. 
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Subsec. (b)(1). Pub. L. 98–353, § 516(b)(1), inserted ‘‘and 

except with respect to ordinary trading transactions of 

an entity that is not an issuer’’. 

Subsec. (b)(1)(C). Pub. L. 98–353, § 516(b)(2), substituted 

‘‘from’’ for ‘‘for’’. 

Subsec. (b)(2)(A)(i). Pub. L. 98–353, § 516(b)(3), sub-

stituted ‘‘or combining’’ for ‘‘combination’’. 

Subsec. (b)(2)(A)(ii). Pub. L. 98–353, § 516(b)(4), sub-

stituted ‘‘from or to’’ for ‘‘among’’. 

Subsec. (d). Pub. L. 98–353, § 516(c), struck out ‘‘com-

mercial’’ before ‘‘note’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 364, 901 of this 

title. 

§ 1146. Special tax provisions 

(a) For the purposes of any State or local law 

imposing a tax on or measured by income, the 

taxable period of a debtor that is an individual 

shall terminate on the date of the order for re-

lief under this chapter, unless the case was con-

verted under section 706 of this title. 

(b) The trustee shall make a State or local tax 

return of income for the estate of an individual 

debtor in a case under this chapter for each tax-

able period after the order for relief under this 

chapter during which the case is pending. 

(c) The issuance, transfer, or exchange of a se-

curity, or the making or delivery of an instru-

ment of transfer under a plan confirmed under 

section 1129 of this title, may not be taxed under 

any law imposing a stamp tax or similar tax. 

(d) The court may authorize the proponent of 

a plan to request a determination, limited to 

questions of law, by a State or local govern-

mental unit charged with responsibility for col-

lection or determination of a tax on or measured 

by income, of the tax effects, under section 346 

of this title and under the law imposing such 

tax, of the plan. In the event of an actual con-

troversy, the court may declare such effects 

after the earlier of— 

(1) the date on which such governmental 

unit responds to the request under this sub-

section; or 

(2) 270 days after such request. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2641; Pub. L. 

98–353, title III, § 517, July 10, 1984, 98 Stat. 388.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1146 of the House amendment represents a 

compromise between the House bill and Senate amend-

ment. 

Special tax provisions: reorganization: The House bill 

provided rules on the effect of bankruptcy on the tax-

able year of the debtor and on tax return filing require-

ments for State and local taxes only. The House bill 

also exempted from State or local stamp taxes the issu-

ance, transfer, or exchange of a security, or the making 

or delivery of an instrument of transfer under a plan. 

The House bill also authorized the bankruptcy court to 

declare the tax effects of a reorganization plan after 

the proponent of the plan had requested a ruling from 

State or local tax authority and either had received an 

unfavorable ruling or the tax authority had not issued 

a ruling within 270 days. 
The Senate amendment deleted the rules concerning 

the taxable years of the debtor and tax return filing re-

quirements since the Federal rules were to be consid-

ered in the next Congress. It broadened the rule ex-

empting transfers of securities to include Federal 

stamp or similar taxes, if any. In addition, the Senate 

amendment deleted the provision which permitted the 

bankruptcy court to determine the tax effects of a 

plan. 
The House amendment retains the State and local 

rules in the House bill with one modification. Under 

the House amendment, the power of the bankruptcy 

court to declare the tax effects of the plan is limited to 

issues of law and not to questions of fact such as the al-

lowance of specific deductions. Thus, the bankruptcy 

court could declare whether the reorganization quali-

fied for taxfree status under State or local tax rules, 

but it could not declare the dollar amount of any tax 

attributes that survive the reorganization. 

SENATE REPORT NO. 95–989 

Section 1146 provides special tax rules applicable to 

Title 11 reorganizations. Subsection (a) provides that 

the taxable period of an individual debtor terminates 

on the date of the order for relief, unless the case has 

been converted into a reorganization from a liquidation 

proceeding. 
Subsection (b) requires the trustee of the estate of an 

individual debtor in a reorganization to file a tax re-

turn for each taxable period while the case is pending 

after the order for relief. For corporations in chapter 

11, the trustee is required to file the tax returns due 

while the case is pending (sec. 346(c)(2)). 
Subsection (c) exempts from Federal, State, or local 

stamp taxes the issuance, transfer, or exchange of a se-

curity, or the making or delivery of an instrument of 

transfer under a plan. This subsection is derived from 

section 267 of the present Bankruptcy Act [section 667 

of former title 11]. 
Subsection (d) permits the court to authorize the pro-

ponent of a reorganization plan to request from the In-

ternal Revenue Service (or State or local tax author-

ity) an advance ruling on the tax effects of the pro-

posed plan. If a ruling is not obtained within 270 days 

after the request was made, or if a ruling is obtained 

but the proponent of the plan disagrees with the ruling, 

the bankruptcy court may resolve the dispute and de-

termine the tax effects of the proposed plan. 
Subsection (e) provides that prepetition taxes which 

are nondischargeable in a reorganization, and all taxes 

arising during the administration period of the case, 

may be assessed and collected from the debtor or the 

debtor’s successor in a reorganization (see sec. 505(c) of 

the bill). 

HOUSE REPORT NO. 95–595 

Section 1146 of title 11 specifies five subsections 

which embody special tax provisions that apply in a 

case under chapter 11 of title 11. Subsection (a) indi-

cates that the tax year of an individual debtor termi-

nates on the date of the order for relief under chapter 

11. Termination of the taxable year of the debtor com-

mences the tax period of the estate. If the case was con-

verted from chapter 7 of title 11 then the estate is cre-

ated as a separate taxable entity dating from the order 

for relief under chapter 7. If multiple conversion of the 

case occurs, then the estate is treated as a separate 

taxable entity on the date of the order for relief under 

the first chapter under which the estate is a separate 

taxable entity. 
Subsection (d) permits the court to authorize the pro-

ponent of a plan to request a taxing authority to de-
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clare the tax effects of such plan. In the event of an ac-

tual controversy, the court may declare the tax effects 

of the plan of reorganization at any time after the ear-

lier of action by such taxing authority or 270 days after 

the request. Such a declaration, unless appealed, be-

comes a final judgment and binds any tax authority 

that was requested by the proponent to determine the 

tax effects of the plan. 

AMENDMENTS 

1984—Subsec. (c). Pub. L. 98–353, § 517(a), struck out 

‘‘State or local’’ before ‘‘law imposing a stamp tax’’. 

Subsec. (d)(1). Pub. L. 98–353, § 517(b), substituted ‘‘or’’ 

for ‘‘and’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 346, 348 of 

this title; title 28 section 2201. 

SUBCHAPTER IV—RAILROAD 

REORGANIZATION 

SUBCHAPTER REFERRED TO IN OTHER SECTIONS 

This subchapter is referred to in sections 103, 1113 of 

this title; title 45 sections 915, 1015, 1017. 

§ 1161. Inapplicability of other sections 

Sections 341, 343, 1102(a)(1), 1104, 1105, 1107, 

1129(a)(7), and 1129(c) of this title do not apply in 

a case concerning a railroad. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2641.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

This section makes inapplicable sections of the bill 

which are either inappropriate in railroad reorganiza-

tions, or relate to matters which are otherwise dealt 

with in subchapter IV. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 103 of this title. 

§ 1162. Definition 

In this subchapter, ‘‘Commission’’ means 

Interstate Commerce Commission. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2641.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1162 of the House amendment is derived from 

section 1162(1) of the Senate bill. 

SENATE REPORT NO. 95–989 

Two definitions are provided: That ‘‘Commission’’ 

means the Interstate Commerce Commission, and that 

‘‘person’’ includes a governmental unit for purposes of 

the subchapter. The latter definition is made necessary 

because governmental unit is excluded from the defini-

tion of person in section 101(30). 

§ 1163. Appointment of trustee 

As soon as practicable after the order for relief 

the Secretary of Transportation shall submit a 

list of five disinterested persons that are quali-

fied and willing to serve as trustees in the case. 

The United States trustee shall appoint one of 

such persons to serve as trustee in the case. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2641; Pub. L. 

99–554, title II, § 226, Oct. 27, 1986, 100 Stat. 3102.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1163 of the House amendment represents a 

compromise between the House bill and Senate amend-

ment with respect to the appointment of a trustee in a 

railroad reorganization. As soon as practicable after 

the order for relief, the Secretary of Transportation is 

required to submit a list of five disinterested persons 

who are qualified to serve as trustee and the court will 

than appoint one trustee from the list to serve as trust-

ee in the case. 

The House amendment deletes section 1163 of the 

Senate amendment in order to cover intrastate rail-

roads in a case under subchapter IV of chapter 11. The 

bill does not confer jurisdiction on the Interstate Com-

merce Commission with respect to intrastate railroads. 

SENATE REPORT NO. 95–989 

[Section 1166 (enacted as section 1163)] Requires the 

court to appoint a trustee in every case. Since the 

trustee may employ whatever help he needs, multiple 

trusteeships are unnecessary and add to the cost of ad-

ministration. The present requirement of section 

77(c)(1) [section 205(c)(1) of former title 11] that the 

trustee be approved by the Interstate Commerce Com-

mission is unnecessary, since the trustee will be se-

lected either from the panel established under section 

606(f) of title 28, or someone certified by the Director of 

the Administrative Office of the United States Courts 

as qualified to become a member of that panel. 

HOUSE REPORT NO. 95–595 

[Section 1162] This section [enacted as section 1163] 

requires the appointment of an independent trustee in 

a railroad reorganization case. The court may appoint 

one or more disinterested persons to serve as trustee in 

the case. 

AMENDMENTS 

1986—Pub. L. 99–554 amended section generally, sub-

stituting ‘‘relief the Secretary’’ for ‘‘relief, the Sec-

retary’’ and ‘‘The United States trustee shall appoint’’ 

for ‘‘The court shall appoint’’. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Effective date and applicability of amendment by 

Pub. L. 99–554 dependent upon the judicial district in-

volved, see section 302(d), (e) of Pub. L. 99–554, set out 

as a note under section 581 of Title 28, Judiciary and 

Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 322, 546, 1104 of 

this title. 

§ 1164. Right to be heard 

The Commission, the Department of Transpor-

tation, and any State or local commission hav-

ing regulatory jurisdiction over the debtor may 

raise and may appear and be heard on any issue 

in a case under this chapter, but may not appeal 

from any judgment, order, or decree entered in 

the case. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2641.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1164 of the Senate amendment is deleted as a 

matter to be left to the Rules of Bankruptcy Proce-

dure. It is anticipated that the rules will require a peti-

tion in a railroad reorganization to be filed with the 
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Interstate Commerce Commission and the Secretary of 

Transportation in a case concerning an interstate rail-

road. 
Section 1164 of the House amendment is derived from 

section 1163 of the House bill. The section makes clear 

that the Interstate Commerce Commission, the Depart-

ment of Transportation, and any State or local com-

mission having regulatory jurisdiction over the debtor 

may raise and appear and be heard on any issue in a 

case under subchapter IV of chapter 11, but may not ap-

peal from any judgment, order, or decree in the case. 

As under section 1109 of title 11, such intervening par-

ties are not parties in interest. 

HOUSE REPORT NO. 95–595 

[Section 1163] This section [enacted as section 1164] 

gives the same right to raise, and appear and be heard 

on, any issue in a railroad reorganization case to the 

Interstate Commerce Commission, the Department of 

Transportation, and any State or local commission 

having regulatory jurisdiction over the debtor as is 

given to the SEC and indenture trustees under section 

1109 in ordinary reorganization cases. The right of ap-

peal is denied the ICC, the Department of Transpor-

tation, and State and local regulatory agencies, the 

same as it is denied the SEC. 

§ 1165. Protection of the public interest 

In applying sections 1166, 1167, 1169, 1170, 1171, 

1172, 1173, and 1174 of this title, the court and the 

trustee shall consider the public interest in ad-

dition to the interests of the debtor, creditors, 

and equity security holders. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2641.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1165 of the House amendment represents a 

modification of sections 1165 and 1167 of the Senate 

amendment requiring the court and the trustee to con-

sider the broad, general public interest in addition to 

the interests of the debtor, creditors, and equity secu-

rity holders in applying specific sections of the sub-

chapter. 

SENATE REPORT NO. 95–989 

Section 1165 requires the court, in consideration of 

the relief to be granted upon the filing of an involun-

tary petition, to take into account the ‘‘public inter-

est’’ in the preservation of the debtor’s rail service. 

This is an important factor in railroad reorganization, 

which distinguishes them from other business reorga-

nizations. Hence, this section modifies the provisions in 

sections 303 and 305 that govern generally when the 

business of a debtor may continue to operate, when re-

lief under the Act sought should be granted, and when 

the petition should be dismissed. 
Section 1167 [enacted as section 1165] imposes on the 

trustee the obligations, in addition to his other duties 

and responsibilities, to take into account the ‘‘public 

interest’’ in the preservation of the debtor’s rail serv-

ice. 

§ 1166. Effect of subtitle IV of title 49 and of Fed-
eral, State, or local regulations 

Except with respect to abandonment under 

section 1170 of this title, or merger, modification 

of the financial structure of the debtor, or issu-

ance or sale of securities under a plan, the trust-

ee and the debtor are subject to the provisions 

of subtitle IV of title 49 that are applicable to 

railroads, and the trustee is subject to orders of 

any Federal, State, or local regulatory body to 

the same extent as the debtor would be if a peti-

tion commencing the case under this chapter 

had not been filed, but— 

(1) any such order that would require the ex-

penditure, or the incurring of an obligation for 

the expenditure, of money from the estate is 

not effective unless approved by the court; and 
(2) the provisions of this chapter are subject 

to section 601(b) of the Regional Rail Reorga-

nization Act of 1973. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2642; Pub. L. 

97–449, § 5(a)(2), Jan. 12, 1983, 96 Stat. 2442; Pub. 

L. 98–353, title III, § 518, July 10, 1984, 98 Stat. 388; 

Pub. L. 103–394, title V, § 501(d)(34), Oct. 22, 1994, 

108 Stat. 4146.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1166 of the House amendment is derived from 

sections 1164 and 1165 of the House bill. An alternative 

proposal contained in section 1168(1) of the Senate bill 

is rejected as violative of the principle of equal treat-

ment of all creditors under title 11. 

SENATE REPORT NO. 95–989 

Section 1168 [enacted as section 1166] makes the 

trustee subject to the Interstate Commerce Act [49 

U.S.C. 10101 et seq.] and to lawful orders of the Inter-

state Commerce Commission, the U.S. Department of 

Transportation, and State and regulatory bodies. The 

approval of the court is required, however, if the order 

requires the expenditure of money or the incurring of 

an expenditure other than the payment of certain 

interline accounts. The limitation of ‘‘lawful orders’’ of 

State commissions to those involving ‘‘safety, location 

of tracks, and terminal facilities,’’ which is contained 

in present section 77(c)(2) [section 205(c)(2) of former 

title 11], is eliminated. 
Subsection (1) further provides that the debtor must 

pay in cash all amounts owed other carriers for current 

balances owed for interline freight, passenger and per 

diem, including incentive per diem, for periods both 

prior and subsequent to the filing of the petition, with-

out the necessity of court approval. 
Subsection (2) makes the provisions of the chapter 

subject to section 601(b) of the Regional Rail Reorga-

nization Act [45 U.S.C. 791(b)], which excludes the 

Interstate Commerce Commission from any participa-

tion in the reorganization of certain northeast rail-

roads that have transferred their rail properties to Con-

solidated Rail Corporation (Conrail). 

HOUSE REPORT NO. 95–595 

Section 1164 [enacted as section 1166] makes the debt-

or railroad subject to the provisions of the Interstate 

Commerce Act [49 U.S.C. 10101 et seq.] that are applica-

ble to railroads, and the trustee subject to the orders of 

the Interstate Commerce Commission to the same ex-

tent as the debtor would have been if the case had not 

been commenced. There are several exceptions. The 

section does not apply with respect to abandonment of 

rail lines, which is provided for under section 1169, or 

with respect to merger under a plan, modification of 

the financial structure of the debtor by reason of the 

plan, or the issuance or sale of securities under a plan. 

Further, the orders of the ICC are not effective if the 

order would require the expenditure or the incurring of 

an obligation for the expenditure of money from the es-

tate, unless approved by the court, and the provisions 

of this chapter are subject to section 601(b) of the Re-

gional Rail Reorganization Act of 1973 [45 U.S.C. 791(b)]. 
[Section 1165 (enacted as section 1166)] The same rules 

apply with respect to Federal, State, or local regula-

tions. The trustee is subject to the orders of a Federal, 

State, or local regulatory body to the same extent as 

the debtor would be if the case had not been com-

menced. However, any order that would require the ex-

penditure, or the incurring of an obligation for the ex-

penditure, of money is not effective under [until] ap-

proved by the court. 
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REFERENCES IN TEXT 

Section 601(b) of the Regional Rail Reorganization 

Act of 1973, referred to in par. (2), is classified to sec-

tion 791(b) of Title 45, Railroads. 

AMENDMENTS 

1994—Par. (2). Pub. L. 103–394 struck out ‘‘(45 U.S.C. 

791(b))’’ after ‘‘Act of 1973’’. 

1984—Pub. L. 98–353 directed substitution of ‘‘subtitle 

IV of title 49’’ for ‘‘the Interstate Commerce Act (49 

U.S.C. 1 et seq.)’’, which substitution had previously 

been made by Pub. L. 97–449. 

1983—Pub. L. 97–449 substituted ‘‘subtitle IV of title 

49’’ for ‘‘Interstate Commerce Act’’ in section catch-

line, and ‘‘subtitle IV of title 49’’ for ‘‘the Interstate 

Commerce Act (49 U.S.C. 1 et seq.)’’ in text. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1165 of this title; 

title 28 section 959. 

§ 1167. Collective bargaining agreements 

Notwithstanding section 365 of this title, nei-

ther the court nor the trustee may change the 

wages or working conditions of employees of the 

debtor established by a collective bargaining 

agreement that is subject to the Railway Labor 

Act except in accordance with section 6 of such 

Act. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2642; Pub. L. 

103–394, title V, § 501(d)(35), Oct. 22, 1994, 108 Stat. 

4146.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

Section 1176 [enacted as section 1167] is derived from 

present section 77(n) [section 205(n) of former title 11]. 

It provides that notwithstanding the general section 

governing the rejection of executory contracts (section 

365), neither the court nor the trustee may change the 

wages or working conditions of employees of the debtor 

established by a collective bargaining agreement that 

is subject to the Railway Labor Act [45 U.S.C. 151 et 

seq.], except in accordance with section 6 of that Act 

[45 U.S.C. 156]. As reported by the subcommittee this 

section provided that wages and salaries of rail employ-

ees could not be affected by the trustee, but that work 

rules could be rejected by the trustee. The reorganiza-

tion court was given the authority to review the trust-

ee’s decisions and to settle any disputes arising from 

the rejection. This provision was withdrawn by the full 

committee, and hearings will be conducted next year 

by the Human Resources Committee in the area of rail 

labor contracts and the trustee’s ability to reject them 

in a bankruptcy situation. 

HOUSE REPORT NO. 95–595 

Section 1167 is derived from present section 77(n) [sec-

tion 205(n) of former title 11]. It provides that notwith-

standing the general section governing the rejection of 

executory contracts (section 365), neither the court nor 

the trustee may change the wages or working condi-

tions of employees of the debtor established by a col-

lective bargaining agreement that is subject to the 

Railway Labor Act [45 U.S.C. 151 et seq.], except in ac-

cordance with section 6 of that Act [45 U.S.C. 156]. The 

subject of railway labor is too delicate and has too long 

a history for this code to upset established relation-

ships. The balance has been struck over the years. This 

provision continues that balance unchanged. 

REFERENCES IN TEXT 

The Railway Labor Act, referred to in text, is act 

May 20, 1926, ch. 347, 44 Stat. 577, as amended, which is 

classified principally to chapter 8 (§ 151 et seq.) of Title 

45, Railroads. Section 6 of the Act is classified to sec-

tion 156 of Title 45. For complete classification of this 

Act to the Code, see section 151 of Title 45 and Tables. 

AMENDMENTS 

1994—Pub. L. 103–394 struck out ‘‘(45 U.S.C. 151 et 

seq.)’’ after ‘‘Railway Labor Act’’ and ‘‘(45 U.S.C. 156)’’ 

after ‘‘such Act’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1165 of this title. 

§ 1168. Rolling stock equipment 

(a)(1) The right of a secured party with a secu-

rity interest in or of a lessor or conditional ven-

dor of equipment described in paragraph (2) to 

take possession of such equipment in compli-

ance with an equipment security agreement, 

lease, or conditional sale contract is not af-

fected by section 362, 363, or 1129 or by any power 

of the court to enjoin the taking of possession, 

unless— 
(A) before the date that is 60 days after the 

date of commencement of a case under this 

chapter, the trustee, subject to the court’s ap-

proval, agrees to perform all obligations of the 

debtor that become due on or after the date of 

commencement of the case under such secu-

rity agreement, lease, or conditional sale con-

tract; and 
(B) any default, other than a default of a 

kind described in section 365(b)(2), under such 

security agreement, lease, or conditional sale 

contract— 
(i) that occurs before the date of com-

mencement of the case and is an event of de-

fault therewith is cured before the expira-

tion of such 60-day period; and 
(ii) that occurs or becomes an event of de-

fault after the date of commencement of the 

case is cured before the later of— 
(I) the date that is 30 days after the date 

of the default or event of default; or 
(II) the expiration of such 60-day period. 

(2) Equipment is described in this paragraph if 

it is rolling stock equipment or accessories used 

on such equipment, including superstructures 

and racks, that is subject to a security interest 

granted by, leased to, or conditionally sold to 

the debtor. 
(3) Paragraph (1) applies to a secured party, 

lessor, or conditional vendor acting in its own 

behalf or acting as trustee or otherwise in behalf 

of another party. 
(b) The trustee and the secured party, lessor, 

or conditional vendor whose right to take pos-

session is protected under subsection (a) may 

agree, subject to the court’s approval, to extend 

the 60-day period specified in subsection (a)(1). 
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(c) With respect to equipment first placed in 

service on or prior to the date of enactment of 

this subsection, for purposes of this section— 
(1) the term ‘‘lease’’ includes any written 

agreement with respect to which the lessor 

and the debtor, as lessee, have expressed in the 

agreement or in a substantially contempora-

neous writing that the agreement is to be 

treated as a lease for Federal income tax pur-

poses; and 
(2) the term ‘‘security interest’’ means a 

purchase-money equipment security interest. 

(d) With respect to equipment first placed in 

service after the date of enactment of this sub-

section, for purposes of this section, the term 

‘‘rolling stock equipment’’ includes rolling 

stock equipment that is substantially rebuilt 

and accessories used on such equipment. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2642; Pub. L. 

98–353, title III, § 519, July 10, 1984, 98 Stat. 388; 

Pub. L. 103–394, title II, § 201(b), Oct. 22, 1994, 108 

Stat. 4120.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1168 of the House amendment incorporates a 

provision contained in section 1166 of the House bill in-

stead of the provision contained in section 1175 of the 

Senate amendment for the reasons stated in connection 

with the discussion of section 1110 of the House amend-

ment. 

SENATE REPORT NO. 95–989 

Section 1175 [enacted as section 1168] continues the 

protection accorded in present section 77(j) [section 

205(j) of former title 11] to the rights of holders of pur-

chase-money equipment security, and of lessors or con-

ditional vendors of railroad rolling stock, but accords 

to the trustee a limited period within which to assume 

the debtor’s obligation and to cure any defaults. The 

rights of such lenders are not affected by the automatic 

stay and related provisions of sections 362 and 363, or by 

any power of the court, unless (1) within 60 days after 

the commencement of the case (or such longer period 

as may be agreed to by the secured party, lessor or con-

ditional vendor) the trustees, with the approval of the 

court, agrees to perform all of the debtor’s obligations 

under the security agreement, lease or conditional sale 

contract, and (2) all defaults are cured within the 60- 

day period. Defaults described in section 365(b)(2)—de-

faults which are breaches of provisions relating to the 

insolvency or financial condition of the debtor, or the 

commencement of a case under this title, or the ap-

pointment of a trustee—are for obvious reasons, ex-

cepted. 

HOUSE REPORT NO. 95–595 

[Section 1166] This section [enacted as section 1168], 

derived with changes from the last sentence of present 

section 77(j) [section 205(j) of former title 11], protects 

the interests of rolling stock equipment financers, 

while providing the trustee with some opportunity to 

cure defaults, agree to make payments, and retain and 

use the equipment. The provision is parallel to section 

1110, concerning aircraft equipment and vessels. 

REFERENCES IN TEXT 

The date of enactment of this subsection, referred to 

in subsecs. (c) and (d), is the date of enactment of Pub. 

L. 103–394, which added subsecs. (c) and (d) and was ap-

proved Oct. 22, 1994. 

AMENDMENTS 

1994—Pub. L. 103–394 amended section generally. Prior 

to amendment, section read as follows: 

‘‘(a) The right of a secured party with a purchase- 

money equipment security interest in, or of a lessor or 

conditional vendor of, whether as trustee or otherwise, 

rolling stock equipment or accessories used on such 

equipment, including superstructures and racks, that 

are subject to a purchase-money equipment security in-

terest granted by, leased to, or conditionally sold to, 

the debtor to take possession of such equipment in 

compliance with the provisions of a purchase-money 

equipment security agreement, lease, or conditional 

sale contract, as the case may be, is not affected by 

section 362 or 363 of this title or by any power of the 

court to enjoin such taking of possession, unless— 
‘‘(1) before 60 days after the date of the commence-

ment of a case under this chapter, the trustee, sub-

ject to the court’s approval, agrees to perform all ob-

ligations of the debtor under such security agree-

ment, lease, or conditional sale contract, as the case 

may be; and 
‘‘(2) any default, other than a default of a kind 

specified in section 365(b)(2) of this title, under such 

security agreement, lease, or conditional sale con-

tract, as the case may be— 
‘‘(A) that occurred before such date and is an 

event of default therewith is cured before the expi-

ration of such 60-day period; and 
‘‘(B) that occurs or becomes an event of default 

after such date is cured before the later of— 
‘‘(i) 30 days after the date of such default or 

event of default; and 
‘‘(ii) the expiration of such 60-day period. 

‘‘(b) The trustee and the secured party, lessor, or con-

ditional vendor, as the case may be, whose right to 

take possession is protected under subsection (a) of this 

section, may agree, subject to the court’s approval, to 

extend the 60-day period specified in subsection (a)(1) of 

this section.’’ 
1984—Subsec. (b). Pub. L. 98–353 inserted a comma 

after ‘‘approval’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–394 effective Oct. 22, 1994, 

and not applicable with respect to cases commenced 

under this title before Oct. 22, 1994, see section 702 of 

Pub. L. 103–394, set out as a note under section 101 of 

this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

§ 1169. Effect of rejection of lease of railroad line 

(a) Except as provided in subsection (b) of this 

section, if a lease of a line of railroad under 

which the debtor is the lessee is rejected under 

section 365 of this title, and if the trustee, with-

in such time as the court fixes, and with the 

court’s approval, elects not to operate the leased 

line, the lessor under such lease, after such ap-

proval, shall operate the line. 
(b) If operation of such line by such lessor is 

impracticable or contrary to the public interest, 

the court, on request of such lessor, and after 

notice and a hearing, shall order the trustee to 

continue operation of such line for the account 

of such lessor until abandonment is ordered 

under section 1170 of this title, or until such op-

eration is otherwise lawfully terminated, which-

ever occurs first. 
(c) During any such operation, such lessor is 

deemed a carrier subject to the provisions of 

subtitle IV of title 49 that are applicable to rail-

roads. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2643; Pub. L. 

97–449, § 5(a)(3), Jan. 12, 1983, 96 Stat. 2442; Pub. 
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L. 98–353, title III, § 520, July 10, 1984, 98 Stat. 

388.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1169 of the Senate amendment is deleted from 

the House amendment as unnecessary since 28 U.S.C. 

1407 treating with the judicial panel on multi-district 

litigation will apply by its terms to cases under title 

11. 

SENATE REPORT NO. 95–989 

Section 1177 [enacted as section 1169] continues, es-

sentially without change, the provisions relating to the 

rejection by the trustee of a lease of a line of railroad 

now contained in section 77(c)(6) [section 205(c)(6) of 

former title 11]. Subsection (a) requires the lessor of a 

line of railroad to operate it if the lease is rejected by 

the trustee and the trustee, with the approval of the 

court, elects not to operate the leased line. Subsection 

(b), however, further provides that if operation by the 

lessor is impractical or contrary to the public interest, 

the court shall require the trustee to operate the line 

for the account of the lessor until the operation is law-

fully terminated. Subsection (c) provides that during 

such operation, the lessor is a carrier subject to the 

Interstate Commerce Act [49 U.S.C. 10101 et seq.]. 

HOUSE REPORT NO. 95–595 

[Section 1168] This section [enacted as section 1169] 

governs the effect of the rejection by the trustee of an 

unexpired lease of railroad line under which the debtor 

is the lessee. If the trustee rejects such a lease, and if 

the trustee, within such time as the court allows, and 

with the approval of the court, elects not to operate 

the leased line, then the lessor under the lease must op-

erate the line. 

Subsection (b) excuses the lessor from the require-

ment to operate the line under certain circumstances. 

If operation of the line by the lessor is impracticable or 

contrary to the public interest, the court, on request of 

the lessor, must order the trustee to continue oper-

ation of the line for the account of the lessor until 

abandonment is ordered under section 1169, governing 

abandonments generally, or until the operation is 

otherwise lawfully terminated, such as by an order of 

the ICC. 

Subsection (c) deems the lessor a carrier subject to 

the provisions of the Interstate Commerce Act [49 

U.S.C. 10101 et seq.] during the operation of the line be-

fore abandonment. 

AMENDMENTS 

1984—Subsec. (c). Pub. L. 98–353 directed substitution 

of ‘‘subtitle IV of title 49’’ for ‘‘the Interstate Com-

merce Act (49 U.S.C. 1 et seq.)’’, which substitution had 

previously been made by Pub. L. 97–449. 

1983—Subsec. (c). Pub. L. 97–449 substituted ‘‘subtitle 

IV of title 49’’ for ‘‘the Interstate Commerce Act (49 

U.S.C. § 1 et seq.)’’. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1165 of this title. 

§ 1170. Abandonment of railroad line 

(a) The court, after notice and a hearing, may 

authorize the abandonment of all or a portion of 

a railroad line if such abandonment is— 

(1)(A) in the best interest of the estate; or 

(B) essential to the formulation of a plan; 

and 

(2) consistent with the public interest. 

(b) If, except for the pendency of the case 

under this chapter, such abandonment would re-

quire approval by the Commission under a law 

of the United States, the trustee shall initiate 

an appropriate application for such abandon-

ment with the Commission. The court may fix a 

time within which the Commission shall report 

to the court on such application. 
(c) After the court receives the report of the 

Commission, or the expiration of the time fixed 

under subsection (b) of this section, whichever 

occurs first, the court may authorize such aban-

donment, after notice to the Commission, the 

Secretary of Transportation, the trustee, any 

party in interest that has requested notice, any 

affected shipper or community, and any other 

entity prescribed by the court, and a hearing. 
(d)(1) Enforcement of an order authorizing 

such abandonment shall be stayed until the 

time for taking an appeal has expired, or, if an 

appeal is timely taken, until such order has be-

come final. 
(2) If an order authorizing such abandonment 

is appealed, the court, on request of a party in 

interest, may authorize suspension of service on 

a line or a portion of a line pending the deter-

mination of such appeal, after notice to the 

Commission, the Secretary of Transportation, 

the trustee, any party in interest that has re-

quested notice, any affected shipper or commu-

nity, and any other entity prescribed by the 

court, and a hearing. An appellant may not ob-

tain a stay of the enforcement of an order au-

thorizing such suspension by the giving of a su-

persedeas bond or otherwise, during the pend-

ency of such appeal. 
(e)(1) In authorizing any abandonment of a 

railroad line under this section, the court shall 

require the rail carrier to provide a fair arrange-

ment at least as protective of the interests of 

employees as that established under section 

11347 of title 49. 
(2) Nothing in this subsection shall be deemed 

to affect the priorities or timing of payment of 

employee protection which might have existed 

in the absence of this subsection. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2643; Pub. L. 

96–448, title II, § 227(a), Oct. 14, 1980, 94 Stat. 1931; 

Pub. L. 98–353, title III, § 521, July 10, 1984, 98 

Stat. 388.) 

HISTORICAL AND REVISION NOTES 

SENATE REPORT NO. 95–989 

Subsection (a) of section 1178 [enacted as section 1170] 

permits the court to authorize the abandonment of a 

railroad line if the abandonment is consistent with the 

public interest and either in the best interest of the es-

tate or essential to the formulation of a plan. This 

avoids the normal abandonment requirements of gener-

ally applicable railroad regulatory law. 
Subsection (b) permits some participation by the 

Interstate Commerce Commission in the abandonment 

process. The Commission’s role, however, is only advi-

sory. The Commission will represent the public inter-

est, while the trustee and various creditors and equity 

security holders will represent the interests of those 

who have invested money in the enterprise. The court 

will balance the various interests and make an appro-

priate decision. The subsection specifies that if, except 

for the pendency of the railroad reorganization case, 

the proposed abandonment would require Commission 

approval, then the trustee, with the approval of the 

court, must initiate an application for the abandon-

ment with the Commission. The court may then fix a 

time within which the Commission must report to the 

court on the application. 
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Subsection (c) permits the court to act after it has 

received the report of the Commission or the time fixed 

under subsection (b) has expired, whichever occurs 

first. The court may then authorize the abandonment 

after notice and a hearing. The notice must go to the 

Commission, the Secretary of Transportation, the 

trustee, and party in interest that has requested no-

tice, any affected shipper or community, and any other 

entity that the court specifies. 
Subsection (d) stays the enforcement of an abandon-

ment until the time for taking an appeal has expired, 

or if an appeal has been taken, until the order has be-

come final. However, the court may, and after notice 

and a hearing, on request of a party in interest author-

ize termination of service on the line or a portion of 

the line pending the determination of the appeal. The 

notice required is the same as that required under sub-

section (c). If the court authorizes termination of serv-

ice pending determination of the appeal, an appellant 

may not obtain a stay of the enforcement of the order 

authorizing termination, either by the giving of a su-

persedeas bond or otherwise, during the pendency of 

the appeal. 

AMENDMENTS 

1984—Subsec. (a). Pub. L. 98–353, § 521(a), inserted ‘‘of 

all or a portion’’ after ‘‘the abandonment’’. 
Subsec. (c). Pub. L. 98–353, § 521(b), inserted a comma 

after ‘‘abandonment’’. 
Subsec. (d)(2). Pub. L. 98–353, § 521(c), substituted 

‘‘such abandonment’’ for ‘‘the abandonment of a rail-

road line’’, and ‘‘suspension’’ for ‘‘termination’’ in two 

places. 
1980—Subsec. (e). Pub. L. 96–448 added subsec. (e). 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–448 effective Oct. 1, 1980, 

see section 710(a) of Pub. L. 96–448, set out as a note 

under section 10101 of Title 49, Transportation. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1165, 1166, 1169, 

1172 of this title; title 45 sections 904, 915. 

§ 1171. Priority claims 

(a) There shall be paid as an administrative 
expense any claim of an individual or of the per-
sonal representative of a deceased individual 
against the debtor or the estate, for personal in-
jury to or death of such individual arising out of 
the operation of the debtor or the estate, wheth-
er such claim arose before or after the com-
mencement of the case. 

(b) Any unsecured claim against the debtor 
that would have been entitled to priority if a re-
ceiver in equity of the property of the debtor 
had been appointed by a Federal court on the 
date of the order for relief under this title shall 
be entitled to the same priority in the case 
under this chapter. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2643; Pub. L. 
98–353, title III, § 522, July 10, 1984, 98 Stat. 388.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1171 of the House amendment is derived from 

section 1170 of the House bill in lieu of section 1173(a)(9) 

of the Senate amendment. 

HOUSE REPORT NO. 95–595 

[Section 1170] This section [enacted as section 1171] is 

derived from current law. Subsection (a) grants an ad-

ministrative expense priority to the claim of any indi-

vidual (or of the personal representative of a deceased 

individual) against the debtor or the estate for personal 

injury to or death of the individual arising out of the 

operation of the debtor railroad or the estate, whether 

the claim arose before or after commencement of the 

case. The priority under current law, found in section 

77(n) [section 205(n) of former title 11], applies only to 

employees of the debtor. This subsection expands the 

protection provided. 

Subsection (b) follows present section 77(b) of the 

Bankruptcy Act [section 205(b) of former title 11] by 

giving priority to any unsecured claims that would be 

entitled to priority if a receiver in equity of the prop-

erty of the debtor had been appointed by a Federal 

court on the date of the order for relief under the bank-

ruptcy laws. As under current law, the courts will de-

termine the precise contours of the priority recognized 

by this subsection in each case. 

AMENDMENTS 

1984—Subsec. (b). Pub. L. 98–353 substituted ‘‘the 

same’’ for ‘‘such’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1165 of this title. 

§ 1172. Contents of plan 

(a) In addition to the provisions required or 

permitted under section 1123 of this title, a 

plan— 

(1) shall specify the extent to and the means 

by which the debtor’s rail service is proposed 

to be continued, and the extent to which any 

of the debtor’s rail service is proposed to be 

terminated; and 

(2) may include a provision for— 

(A) the transfer of any or all of the operat-

ing railroad lines of the debtor to another 

operating railroad; or 

(B) abandonment of any railroad line in 

accordance with section 1170 of this title. 

(b) If, except for the pendency of the case 

under this chapter, transfer of, or operation of 

or over, any of the debtor’s rail lines by an en-

tity other than the debtor or a successor to the 

debtor under the plan would require approval by 

the Commission under a law of the United 

States, then a plan may not propose such a 

transfer or such operation unless the proponent 

of the plan initiates an appropriate application 

for such a transfer or such operation with the 

Commission and, within such time as the court 

may fix, not exceeding 180 days, the Commis-

sion, with or without a hearing, as the Commis-

sion may determine, and with or without modi-

fication or condition, approves such application, 

or does not act on such application. Any action 

or order of the Commission approving, modify-

ing, conditioning, or disapproving such applica-

tion is subject to review by the court only under 

sections 706(2)(A), 706(2)(B), 706(2)(C), and 

706(2)(D) of title 5. 

(c)(1) In approving an application under sub-

section (b) of this section, the Commission shall 

require the rail carrier to provide a fair arrange-

ment at least as protective of the interests of 
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employees as that established under section 

11347 of title 49. 

(2) Nothing in this subsection shall be deemed 

to affect the priorities or timing of payment of 

employee protection which might have existed 

in the absence of this subsection. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2644; Pub. L. 

96–448, title II, § 227(b), Oct. 14, 1980, 94 Stat. 

1931.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1172 of the House amendment is derived from 

section 1171 of the House bill in preference to section 

1170 of the Senate amendment with the exception that 

section 1170(4) of the Senate amendment is incor-

porated into section 1172(a)(1) of the House amendment. 

Section 1172(b) of the House amendment is derived 

from section 1171(c) of the Senate amendment. The sec-

tion gives the Interstate Commerce Commission the ex-

clusive power to approve or disapprove the transfer of, 

or operation of or over, any of the debtor’s rail lines 

over which the Commission has jurisdiction, subject to 

review under the Administrative Procedures Act [5 

U.S.C. 551 et seq. and 701 et seq.]. The section does not 

apply to a transfer of railroad lines to a successor of 

the debtor under a plan of reorganization by merger or 

otherwise. 

The House amendment deletes section 1171(a) of the 

Senate amendment as a matter to be determined by the 

Rules of Bankruptcy Procedure. It is anticipated that 

the rules will specify the period of time, such as 18 

months, within which a trustee must file with the 

court a proposed plan of reorganization for the debtor 

or a report why a plan cannot be formulated. Incorpo-

ration by reference of section 1121 in section 1161 of 

title 11 means that a party in interest will also have a 

right to file a plan of reorganization. This differs from 

the position taken in the Senate amendment which 

would have permitted the Interstate Commerce Com-

mission to file a plan of reorganization. 

SENATE REPORT NO. 95–989 

Section 1170 adds to the general provisions required 

or permitted in reorganization plans by section 1123. 

Subsection (1) requires that a reorganization plan 

under the railroad subchapter specify the means by 

which the value of the claims of creditors and the in-

terests of equity holders which are materially and ad-

versely affected by the plan are to be realized. Sub-

section (2) permits a plan to include provisions for the 

issuance of warrants. Subsection (3) requires that the 

plan provide for fixed charges by probable earnings for 

their payment. Subsection (4) requires that the plan 

specify the means by which, and the extent to which, 

the debtor’s rail service is to be continued, and shall 

identify any rail service to be terminated. Subsection 

(5) permits other appropriate provisions not inconsist-

ent with the chapter. With the exception of subsection 

(4), the requirements are comparable to those of 

present section 77(b) [section 205(b) of former title 11]; 

subsection (4) emphasizes the public interest in the 

preservation of rail transportation. 

Section 1171 imposes on the court, rather than the 

Interstate Commerce Commission, as in present section 

77 [section 205 of former title 11], the responsibility for 

the plan of reorganization. The Commission is empow-

ered to make final decisions subject only to review by 

the court under the standards of the Administrative 

Procedure Act [5 U.S.C. 551 et seq. and 701 et seq.] as to 

any part of the plan which deals with transportation 

matters, such as the grant of operating rights of or 

over, or transfer of, the debtor’s rail lines to other car-

riers. 

Subsection (a) requires the trustee to file a plan of re-

organization within 18 months after the petition is 

filed, and permits the court, for good cause shown, to 

extend such time limit. Subsection (b) permits a plan 

to be proposed by any interested person, and permits 

the trustee to revise his plan at any time before it is 

approved by the court. 

Subsections (c), (d) and (e) require the court, when a 

plan is submitted by the trustee or, if the court deems 

it worthy of consideration, a plan submitted is pro-

posed by any other person proposes the transfer of, or 

operation of or over, any of the debtor’s lines by other 

carriers, to refer to such provisions of the plan to the 

Interstate Commerce Commission. The Commission, 

within 240 days, and after a hearing if the Commission 

so determines, is to report to the court the effects of 

such provisions of the plan in the light of national 

transportation policy and sections 5(3)(f)(A), (B), and 

(D), (F)–(I) of the Interstate Commerce Act [49 U.S.C. 

11350(b)(1), (2), (4), (6)–(9)]. The report of the Commis-

sion is conclusive in all further hearings on the plan by 

the court, subject only to review pursuant to 5 U.S.C. 

706(2)(A)–(D). 

HOUSE REPORT NO. 95–595 

[Section 1171 (enacted as section 1172)] A plan in a 

railroad reorganization case may include provisions in 

addition to those required and permitted under an ordi-

nary reorganization plan. It may provide for the trans-

fer of any or all of the operating railroad lines of the 

debtor to another operating railroad. 

Paragraph (1) contemplates a liquidating plan for the 

debtor’s rail lines, much as occurred in the Penn Cen-

tral case by transfer of operating lines to ConRail. 

Such a liquidating plan is not per se contrary to the 

public interest, and the court will have to determine on 

a case-by-case basis, with the guidance of the Inter-

state Commerce Commission and of other parties in in-

terest, whether the particular plan proposed is in the 

public interest, as required under proposed 11 U.S.C. 

1172(3). 

The plan may also provide for abandonment in ac-

cordance with section 1169, governing abandonment 

generally. Neither of these provisions in a plan, trans-

fer or abandonment of lines, requires ICC approval. 

Confirmation of the plan by the court authorizes the 

debtor to comply with the plan in accordance with sec-

tion 1142(a) notwithstanding any bankruptcy law to the 

contrary. 

AMENDMENTS 

1980—Subsec. (c). Pub. L. 96–448 added subsec. (c). 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–448 effective Oct. 1, 1980, 

see section 710(a) of Pub. L. 96–448, set out as a note 

under section 10101 of Title 49, Transportation. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1165 of this title. 

§ 1173. Confirmation of plan 

(a) The court shall confirm a plan if— 

(1) the applicable requirements of section 

1129 of this title have been met; 

(2) each creditor or equity security holder 

will receive or retain under the plan property 

of a value, as of the effective date of the plan, 

that is not less than the value of property that 

each such creditor or equity security holder 

would so receive or retain if all of the operat-

ing railroad lines of the debtor were sold, and 

the proceeds of such sale, and the other prop-

erty of the estate, were distributed under 

chapter 7 of this title on such date; 

(3) in light of the debtor’s past earnings and 

the probable prospective earnings of the reor-

ganized debtor, there will be adequate cov-

erage by such prospective earnings of any 
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fixed charges, such as interest on debt, amor-

tization of funded debt, and rent for leased 

railroads, provided for by the plan; and 

(4) the plan is consistent with the public in-

terest. 

(b) If the requirements of subsection (a) of this 

section are met with respect to more than one 

plan, the court shall confirm the plan that is 

most likely to maintain adequate rail service in 

the public interest. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2644; Pub. L. 

98–353, title III, § 523, July 10, 1984, 98 Stat. 388.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1173 of the House amendment concerns con-

firmation of a plan of railroad reorganization and is de-

rived from section 1172 of the House bill as modified. In 

particular, section 1173(a)(3) of the House amendment is 

derived from section 1170(3) of the Senate amendment. 

Section 1173(b) is derived from section 1173(a)(8) of the 

Senate amendment. 

SENATE REPORT NO. 95–989 

Section 1173 adapts the provisions dealing with reor-

ganization plans generally contained in section 1130 to 

the particular requirements of railroad reorganization 

plans, as set out in present section 77(e) [section 205(e) 

of former title 11]. Subsection (a) specifies the findings 

which the court must make before approving a plan: (1) 

The plan complies with the applicable provisions of the 

chapter; (2) the proponent of the plan complies with the 

applicable provisions of the chapter; (3) the plan has 

been proposed in good faith; (4) any payments for serv-

ices or for costs or expenses in connection with the case 

or the plan are disclosed to the court and are reason-

able, or, if to be paid later, are subject to the approval 

of the court as reasonable; (5) the proponent of the plan 

has disclosed the identity and affiliations of the indi-

viduals who will serve as directors, officers, or voting 

trustees, such appointments or continuations in office 

are consistent with the interests of creditors, equity se-

curity holders, and the proponent the public, and has 

disclosed the identity and compensation of any insider 

who will be employed or retained under the plan; (6) 

that rate changes proposed in the plan have been ap-

proved by the appropriate regulatory commission, or 

that the plan is contingent on such approval; (7) that 

confirmation of the plan is not likely to be followed by 

further reorganization or liquidation, unless it is con-

templated by the plan; (8) that the plan, if there is 

more than one, is the one most likely to maintain ade-

quate rail service and (9) that the plan provides the pri-

ority traditionally accorded by section 77(b) [section 

205(b) of former title 11] to claims by rail creditors for 

necessary services rendered during the 6 months pre-

ceding the filing of the petition in bankruptcy. 

Subsection (b) continues the present power of the 

court in section 77(e) [section 205(e) of former title 11] 

to confirm a plan over the objections of creditors or eq-

uity security holders who are materially and adversely 

affected. The subsection also confirms the authority of 

the court to approve a transfer of all or part of a debt-

or’s property or its merger over the objections of eq-

uity security holders if it finds (1) that the ‘‘public in-

terest’’ in continued rail transportation outweighs any 

adverse effect on creditors and equity security holders, 

and (2) that the plan is fair and equitable, affords due 

recognition to the rights of each class, and does not 

discriminate unfairly against any class. 

Subsection (c) permits modification of a plan con-

firmed by a final order only for fraud. 

HOUSE REPORT NO. 95–595 

[Section 1172] This section [enacted as section 1173] 

requires the court to confirm a plan if the applicable 

requirements of section 1129 (relating to confirmation 

of reorganization plans generally) are met, if the best 

interest test is met, and if the plan is compatible with 

the public interest. 

The test in this paragraph is similar to the test pre-

scribed for ordinary corporate reorganizations. How-

ever, since a railroad cannot liquidate its assets and 

sell them for scrap to satisfy its creditors, the test fo-

cuses on the value of the railroad as a going concern. 

That is, the test is based on what the assets, sold as op-

erating rail lines, would bring. 

The public interest requirement, found in current 

law, will now be decided by the court, with the ICC rep-

resenting the public interest before the court, rather 

than in the first instance by the ICC. Liquidation of the 

debtor is not, per se, contrary to the public interest. 

AMENDMENTS 

1984—Subsec. (a)(4). Pub. L. 98–353 substituted ‘‘con-

sistent’’ for ‘‘compatible’’. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–353 effective with respect 

to cases filed 90 days after July 10, 1984, see section 

552(a) of Pub. L. 98–353, set out as a note under section 

101 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 347, 1165, 1174 of 

this title; title 26 section 354. 

§ 1174. Liquidation 

On request of a party in interest and after no-

tice and a hearing, the court may, or, if a plan 

has not been confirmed under section 1173 of this 

title before five years after the date of the order 

for relief, the court shall, order the trustee to 

cease the debtor’s operation and to collect and 

reduce to money all of the property of the estate 

in the same manner as if the case were a case 

under chapter 7 of this title. 

(Pub. L. 95–598, Nov. 6, 1978, 92 Stat. 2644.) 

HISTORICAL AND REVISION NOTES 

LEGISLATIVE STATEMENTS 

Section 1174 of the House amendment represents a 

compromise between the House bill and Senate amend-

ment on the issue of liquidation of a railroad. The pro-

vision permits a party in interest at any time to re-

quest liquidation. In addition, if a plan has not been 

confirmed under section 1173 of the House amendment 

before 5 years after the date of order for relief, the 

court must order the trustee to cease the debtor’s oper-

ation and to collect and reduce to money all of the 

property of the estate in the same manner as if the case 

were a case under chapter 7 of title 11. The approach 

differs from the conversion to chapter 7 under section 

1174 of the Senate bill in order to make special provi-

sions contained in subchapter IV of chapter 11 applica-

ble to liquidation. However, maintaining liquidation in 

the context of chapter 11 is not intended to delay liq-

uidation of the railroad to a different extent than if the 

case were converted to chapter 7. 

Although the House amendment does not adopt provi-

sions contained in sections 1170(1), (2), (3), or (5), of the 

Senate amendment such provisions are contained ex-

plicitly or implicitly in section 1123 of the House 

amendment. 

SENATE REPORT NO. 95–989 

Section 1174 permits the court to convert the case to 

a liquidation under chapter 7 if the court finds that the 

debtor cannot be reorganized, or if various time limits 

specified in the subchapter are not met. Section 77 [sec-

tion 205 of former title 11] does not authorize a liquida-
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tion of a railroad under the Bankruptcy Act [former 

title 11]. If the railroad is not reorganizable, the only 

action open to the court is to dismiss the petition, 

which would in all likelihood be followed by a State 

court receivership, with all of its attendant disadvan-

tages. If reorganization is impossible, the debtor should 

be liquidated under the Bankruptcy Act. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 1165 of this title. 

CHAPTER 12—ADJUSTMENT OF DEBTS OF A 
FAMILY FARMER WITH REGULAR ANNUAL 
INCOME 

SUBCHAPTER I—OFFICERS, ADMINISTRATION, 

AND THE ESTATE 

Sec. 

1201. Stay of action against codebtor. 
1202. Trustee. 
1203. Rights and powers of debtor. 
1204. Removal of debtor as debtor in possession. 
1205. Adequate protection. 
1206. Sales free of interests. 
1207. Property of the estate. 
1208. Conversion or dismissal. 

SUBCHAPTER II—THE PLAN 

1221. Filing of plan. 
1222. Contents of plan. 
1223. Modification of plan before confirmation. 
1224. Confirmation hearing. 
1225. Confirmation of plan. 
1226. Payments. 
1227. Effect of confirmation. 
1228. Discharge. 
1229. Modification of plan after confirmation. 
1230. Revocation of an order of confirmation. 
1231. Special tax provisions. 

REPEAL OF CHAPTER 

Pub. L. 99–554, title III, § 302(f), Oct. 27, 1986, 

100 Stat. 3124, as amended by Pub. L. 103–65, 

§ 1, Aug. 6, 1993, 107 Stat. 311, provided that, ef-

fective Oct. 1, 1998, this chapter is repealed, 

that all cases commenced or pending under this 

chapter, and all matters and proceedings in or 

relating to such cases, shall be conducted and 

determined under this chapter as if such chap-

ter had not been repealed, and that the sub-

stantive rights of parties in connection with 

such cases, matters, and proceedings shall con-

tinue to be governed under the laws applicable 

to such cases, matters, and proceedings as if 

such chapter had not been repealed. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 101, 103, 109, 321, 

326, 327, 329, 330, 346, 347, 362, 363, 365, 502, 706, 1106, 1112, 

1306, 1307 of this title; title 7 section 2005; title 20 sec-

tion 1087; title 28 sections 157, 586, 1930. 

SUBCHAPTER I—OFFICERS, 

ADMINISTRATION, AND THE ESTATE 

§ 1201. Stay of action against codebtor 

(a) Except as provided in subsections (b) and 

(c) of this section, after the order for relief 

under this chapter, a creditor may not act, or 

commence or continue any civil action, to col-

lect all or any part of a consumer debt of the 

debtor from any individual that is liable on such 

debt with the debtor, or that secured such debt, 

unless— 
(1) such individual became liable on or se-

cured such debt in the ordinary course of such 

individual’s business; or 

(2) the case is closed, dismissed, or converted 

to a case under chapter 7 of this title. 

(b) A creditor may present a negotiable instru-

ment, and may give notice of dishonor of such 

an instrument. 

(c) On request of a party in interest and after 

notice and a hearing, the court shall grant relief 

from the stay provided by subsection (a) of this 

section with respect to a creditor, to the extent 

that— 

(1) as between the debtor and the individual 

protected under subsection (a) of this section, 

such individual received the consideration for 

the claim held by such creditor; 

(2) the plan filed by the debtor proposes not 

to pay such claim; or 

(3) such creditor’s interest would be irrep-

arably harmed by continuation of such stay. 

(d) Twenty days after the filing of a request 

under subsection (c)(2) of this section for relief 

from the stay provided by subsection (a) of this 

section, such stay is terminated with respect to 

the party in interest making such request, un-

less the debtor or any individual that is liable 

on such debt with the debtor files and serves 

upon such party in interest a written objection 

to the taking of the proposed action. 

(Added Pub. L. 99–554, title II, § 255, Oct. 27, 1986, 

100 Stat. 3105.) 

REPEAL OF SECTION 

Section repealed effective Oct. 1, 1998, see 

note set out preceding section 1201 of this title. 

EFFECTIVE DATE 

Chapter effective 30 days after Oct. 27, 1986, but not 

applicable to cases commenced under this title before 

that date, see section 302(a), (c)(1) of Pub. L. 99–554, set 

out as a note under section 581 of Title 28, Judiciary 

and Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 106, 108, 348 of 

this title. 

§ 1202. Trustee 

(a) If the United States trustee has appointed 

an individual under section 586(b) of title 28 to 

serve as standing trustee in cases under this 

chapter and if such individual qualifies as a 

trustee under section 322 of this title, then such 

individual shall serve as trustee in any case filed 

under this chapter. Otherwise, the United States 

trustee shall appoint one disinterested person to 

serve as trustee in the case or the United States 

trustee may serve as trustee in the case if nec-

essary. 

(b) The trustee shall— 

(1) perform the duties specified in sections 

704(2), 704(3), 704(5), 704(6), 704(7), and 704(9) of 

this title; 

(2) perform the duties specified in section 

1106(a)(3) and 1106(a)(4) of this title if the 

court, for cause and on request of a party in 

interest, the trustee, or the United States 

trustee, so orders; 

(3) appear and be heard at any hearing that 

concerns— 

(A) the value of property subject to a lien; 

(B) confirmation of a plan; 
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