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to a provision in the Omnibus Budget Reconciliation 
Act of 1987, Pub. L. 100–203, effective as if included in 
the enactment of that provision in Pub. L. 100–203, see 
section 411(a) of Pub. L. 100–360, set out as a Reference 
to OBRA; Effective Date note under section 106 of Title 
1, General Provisions. 

EFFECTIVE DATE 

Section 9516(b) of Pub. L. 99–272 provided that: 
‘‘(1) The amendment made by this section [enacting 

this section] shall become effective on the date of the 
enactment of this Act [Apr. 7, 1986]. 

‘‘(2) The Secretary of Health and Human Services 
shall issue a notice of proposed rulemaking with re-
spect to section 1919 of the Social Security Act [this 
section] within 60 days after the date of the enactment 
of this Act, and shall allow a period of 30 days for com-
ment thereon prior to promulgating final regulations 
implementing such section.’’ 

REGULATIONS 

Section 4217 of Pub. L. 100–203 provided that: 
‘‘(a) IN GENERAL.—Not later than 30 days after the 

date of enactment of this Act [Dec. 22, 1987], the Sec-
retary of Health and Human Services shall promulgate 
final regulations to implement the amendments made 
by section 9516 of the Consolidated Omnibus Budget 
Reconciliation Act of 1985 [enacting this section]. 

‘‘(b) The regulations promulgated under paragraph (1) 
shall be effective as if promulgated on the date of en-
actment of the Consolidated Omnibus Budget Rec-
onciliation Act of 1985 [Apr. 7, 1986].’’ 

REPORT TO CONGRESS ON IMPLEMENTATION AND 
RESULTS OF THIS SECTION 

Section 9516(c) of Pub. L. 99–272, as amended by Pub. 
L. 100–203, title IV, § 4211(l), Dec. 22, 1987, 101 Stat. 
1330–207, directed Secretary of Health and Human Serv-
ices to submit a report to Congress on implementation 
and results of this section, such report to be submitted 
not later than 30 months after the effective date of 
final regulations promulgated to implement this sec-
tion. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6006 of this title. 

§ 1396r–4. Adjustment in payment for inpatient 
hospital services furnished by disproportion-
ate share hospitals 

(a) Implementation of requirement 

(1) A State plan under this subchapter shall 
not be considered to meet the requirement of 
section 1396a(a)(13)(A) of this title (insofar as it 
requires payments to hospitals to take into ac-
count the situation of hospitals which serve a 
disproportionate number of low income patients 
with special needs), as of July 1, 1988, unless the 
State has submitted to the Secretary, by not 
later than such date, an amendment to such 
plan that— 

(A) specifically defines the hospitals so de-
scribed (and includes in such definition any 
disproportionate share hospital described in 
subsection (b)(1) of this section which meets 
the requirements of subsection (d) of this sec-
tion), and 

(B) provides, effective for inpatient hospital 
services provided not later than July 1, 1988, 
for an appropriate increase in the rate or 
amount of payment for such services provided 
by such hospitals, consistent with subsection 
(c) of this section. 

(2)(A) In order to be considered to have met 
such requirement of section 1396a(a)(13)(A) of 

this title as of July 1, 1989, the State must sub-
mit to the Secretary by not later than April 1, 
1989, the State plan amendment described in 
paragraph (1), consistent with subsection (c) of 
this section, effective for inpatient hospital 
services provided on or after July 1, 1989. 

(B) In order to be considered to have met such 
requirement of section 1396a(a)(13)(A) of this 
title as of July 1, 1990, the State must submit to 
the Secretary by not later than April 1, 1990, the 
State plan amendment described in paragraph 
(1), consistent with subsections (c) and (f) of this 
section, effective for inpatient hospital services 
provided on or after July 1, 1990. 

(C) If a State plan under this subchapter pro-
vides for payments for inpatient hospital serv-
ices on a prospective basis (whether per diem, 
per case, or otherwise), in order for the plan to 
be considered to have met such requirement of 
section 1396a(a)(13)(A) of this title as of July 1, 
1989, the State must submit to the Secretary by 
not later than April 1, 1989, a State plan amend-
ment that provides, in the case of hospitals de-
fined by the State as disproportionate share hos-
pitals under paragraph (1)(A), for an outlier ad-
justment in payment amounts for medically 
necessary inpatient hospital services provided 
on or after July 1, 1989, involving exceptionally 
high costs or exceptionally long lengths of stay 
for individuals under one year of age. 

(3) The Secretary shall, not later than 90 days 
after the date a State submits an amendment 
under this subsection, review each such amend-
ment for compliance with such requirement and 
by such date shall approve or disapprove each 
such amendment. If the Secretary disapproves 
such an amendment, the State shall imme-
diately submit a revised amendment which 
meets such requirement. 

(4) The requirement of this subsection may 
not be waived under section 1396n(b)(4) of this 
title. 

(b) Hospitals deemed disproportionate share 

(1) For purposes of subsection (a)(1) of this sec-
tion, a hospital which meets the requirements of 
subsection (d) of this section is deemed to be a 
disproportionate share hospital if— 

(A) the hospital’s medicaid inpatient utiliza-
tion rate (as defined in paragraph (2)) is at 
least one standard deviation above the mean 
medicaid inpatient utilization rate for hos-
pitals receiving medicaid payments in the 
State; or 

(B) the hospital’s low-income utilization 
rate (as defined in paragraph (3)) exceeds 25 
percent. 

(2) For purposes of paragraph (1)(A), the term 
‘‘medicaid inpatient utilization rate’’ means, for 
a hospital, a fraction (expressed as a percent-
age), the numerator of which is the hospital’s 
number of inpatient days attributable to pa-
tients who (for such days) were eligible for medi-
cal assistance under a State plan approved 
under this subchapter in a period, and the de-
nominator of which is the total number of the 
hospital’s inpatient days in that period. In this 
paragraph, the term ‘‘inpatient day’’ includes 
each day in which an individual (including a 
newborn) is an inpatient in the hospital, wheth-
er or not the individual is in a specialized ward 
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1 So in original. Probably should be ‘‘subsection’’. 
2 So in original. The period probably should be a semicolon. 

and whether or not the individual remains in the 
hospital for lack of suitable placement else-
where. 

(3) For purposes of paragraph (1)(B), the term 
‘‘low-income utilization rate’’ means, for a hos-
pital, the sum of— 

(A) the fraction (expressed as a percent-
age)— 

(i) the numerator of which is the sum (for 
a period) of (I) the total revenues paid the 
hospital for patient services under a State 
plan under this subchapter and (II) the 
amount of the cash subsidies for patient 
services received directly from State and 
local governments, and 

(ii) the denominator of which is the total 
amount of revenues of the hospital for pa-
tient services (including the amount of such 
cash subsidies) in the period; and 

(B) a fraction (expressed as a percentage)— 
(i) the numerator of which is the total 

amount of the hospital’s charges for inpa-
tient hospital services which are attrib-
utable to charity care in a period, less the 
portion of any cash subsidies described in 
clause (i)(II) of subparagraph (A) in the pe-
riod reasonably attributable to inpatient 
hospital services, and 

(ii) the denominator of which is the total 
amount of the hospital’s charges for inpa-
tient hospital services in the hospital in the 
period. 

The numerator under subparagraph (B)(i) shall 
not include contractual allowances and dis-
counts (other than for indigent patients not eli-
gible for medical assistance under a State plan 
approved under this subchapter). 

(4) The Secretary may not restrict a State’s 
authority to designate hospitals as dispropor-
tionate share hospitals under this section. The 
previous sentence shall not be construed to af-
fect the authority of the Secretary to reduce 
payments pursuant to section 1396b(w)(1)(A)(iii) 
of this title if the Secretary determines that, as 
a result of such designations, there is in effect a 
hold harmless provision described in section 
1396b(w)(4) of this title. 

(c) Payment adjustment 

Subject to subsections (f) and (g) of this sec-
tion, in order to be consistent with this sub-
section, a payment adjustment for a dispropor-
tionate share hospital must either— 

(1) be in an amount equal to at least the 
product of (A) the amount paid under the 
State plan to the hospital for operating costs 
for inpatient hospital services (of the kind de-
scribed in section 1395ww(a)(4) of this title), 
and (B) the hospital’s disproportionate share 
adjustment percentage (established under sec-
tion 1395ww(d)(5)(F)(iv) of this title); 

(2) provide for a minimum specified addi-
tional payment amount (or increased percent-
age payment) and (without regard to whether 
the hospital is described in subparagraph (A) 
or (B) of subsection (b)(1) of this section) for 
an increase in such a payment amount (or per-
centage payment) in proportion to the per-
centage by which the hospital’s medicaid utili-
zation rate (as defined in subsection (b)(2) of 

this section) exceeds one standard deviation 
above the mean medicaid inpatient utilization 
rate for hospitals receiving medicaid pay-
ments in the State or the hospital’s low-in-
come utilization rate (as defined in paragraph 1 
(b)(3) of this section); or 

(3) provide for a minimum specified addi-
tional payment amount (or increased percent-
age payment) that varies according to type of 
hospital under a methodology that— 

(A) applies equally to all hospitals of each 
type; and 

(B) results in an adjustment for each type 
of hospital that is reasonably related to the 
costs, volume, or proportion of services pro-
vided to patients eligible for medical assist-
ance under a State plan approved under this 
subchapter or to low-income patients.2 

except that, for purposes of paragraphs (1)(B) 
and (2)(A) of subsection (a) of this section, the 
payment adjustment for a disproportionate 
share hospital is consistent with this subsection 
if the appropriate increase in the rate or amount 
of payment is equal to at least one-third of the 
increase otherwise applicable under this sub-
section (in the case of such paragraph (1)(B)) and 
at least two-thirds of such increase (in the case 
of paragraph (2)(A)). In the case of a hospital de-
scribed in subsection (d)(2)(A)(i) of this section 
(relating to children’s hospitals), in computing 
the hospital’s disproportionate share adjust-
ment percentage for purposes of paragraph (1)(B) 
of this subsection, the disproportionate patient 
percentage (defined in section 
1395ww(d)(5)(F)(vi) of this title) shall be com-
puted by substituting for the fraction described 
in subclause (I) of such section the fraction de-
scribed in subclause (II) of that section. If a 
State elects in a State plan amendment under 
subsection (a) of this section to provide the pay-
ment adjustment described in paragraph (2), the 
State must include in the amendment a detailed 
description of the specific methodology to be 
used in determining the specified additional 
payment amount (or increased percentage pay-
ment) to be made to each hospital qualifying for 
such a payment adjustment and must publish at 
least annually the name of each hospital quali-
fying for such a payment adjustment and the 
amount of such payment adjustment made for 
each such hospital. 

(d) Requirements to qualify as disproportionate 
share hospital 

(1) Except as provided in paragraph (2), no hos-
pital may be defined or deemed as a dispropor-
tionate share hospital under a State plan under 
this subchapter or under subsection (b) of this 
section unless the hospital has at least 2 obste-
tricians who have staff privileges at the hospital 
and who have agreed to provide obstetric serv-
ices to individuals who are entitled to medical 
assistance for such services under such State 
plan. 

(2)(A) Paragraph (1) shall not apply to a hos-
pital— 

(i) the inpatients of which are predomi-
nantly individuals under 18 years of age; or 



Page 2104 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 1396r–4 

3 So in original. Probably should not be capitalized. 

(ii) which does not offer nonemergency ob-
stetric services to the general population as of 
December 22, 1987. 

(B) In the case of a hospital located in a rural 
area (as defined for purposes of section 1395ww of 
this title), in paragraph (1) the term ‘‘obstetri-
cian’’ includes any physician with staff privi-
leges at the hospital to perform nonemergency 
obstetric procedures. 

(3) No hospital may be defined or deemed as a 
disproportionate share hospital under a State 
plan under this subchapter or under subsection 
(b) or (e) of this section unless the hospital has 
a medicaid inpatient utilization rate (as defined 
in subsection (b)(2) of this section) of not less 
than 1 percent. 

(e) Special rule 

(1) A State plan shall be considered to meet 
the requirement of section 1396a(a)(13)(A) of this 
title (insofar as it requires payments to hos-
pitals to take into account the situation of hos-
pitals which serve a disproportionate number of 
low income patients with special needs) without 
regard to the requirement of subsection (a) of 
this section if (A)(i) the plan provided for pay-
ment adjustments based on a pooling arrange-
ment involving a majority of the hospitals par-
ticipating under the plan for disproportionate 
share hospitals as of January 1, 1984, or (ii) the 
plan as of January 1, 1987, provided for payment 
adjustments based on a statewide pooling ar-
rangement involving all acute care hospitals 
and the arrangement provides for reimburse-
ment of the total amount of uncompensated 
care provided by each participating hospital, (B) 
the aggregate amount of the payment adjust-
ments under the plan for such hospitals is not 
less than the aggregate amount of such adjust-
ments otherwise required to be made under such 
subsection, and (C) the plan meets the require-
ment of subsection (d)(3) of this section and such 
payment adjustments are made consistent with 
the last sentence of subsection (c) of this sec-
tion. 

(2) In the case of a State that used a health in-
suring organization before January 1, 1986, to 
administer a portion of its plan on a statewide 
basis, beginning on July 1, 1988— 

(A) the requirements of subsections (b) and 
(c) of this section (other than the last sen-
tence of subsection (c) of this section) shall 
not apply if the aggregate amount of the pay-
ment adjustments under the plan for dis-
proportionate share hospitals (as defined 
under the State plan) is not less than the ag-
gregate amount of payment adjustments 
otherwise required to be made if such sub-
sections applied, 

(B) subsection (d)(2)(B) of this section shall 
apply to hospitals located in urban areas, as 
well as in rural areas, 

(C) subsection (d)(3) of this section shall 
apply, and 

(D) subsection (g) of this section shall apply. 

(f) Denial of Federal financial participation for 
payments in excess of certain limits 

(1) In general 

(A) Application of State-specific limits 

Except as provided in subparagraph (D), 
payment under section 1396b(a) of this title 

shall not be made with respect to any pay-
ment adjustment made under this section 
for hospitals in a State (as defined in para-
graph (4)(B)) for quarters— 

(i) in fiscal year 1992 (beginning on or 
after January 1, 1992), unless— 

(I) the payment adjustments are 
made— 

(a) in accordance with the State plan 
in effect or amendments submitted to 
the Secretary by September 30, 1991, 

(b) in accordance with the State plan 
in effect or amendments submitted to 
the Secretary by November 26, 1991, or 
modification thereof, if the amend-
ment designates only disproportionate 
share hospitals with a medicaid or low- 
income utilization percentage at or 
above the Statewide 3 arithmetic mean, 
or 

(c) in accordance with a payment 
methodology which was established 
and in effect as of September 30, 1991, 
or in accordance with legislation or 
regulations enacted or adopted as of 
such date; or 

(II) the payment adjustments are the 
minimum adjustments required in order 
to meet the requirements of subsection 
(c)(1) of this section; or 

(ii) in a subsequent fiscal year, to the ex-
tent that the total of such payment ad-
justments exceeds the State disproportion-
ate share hospital (in this subsection re-
ferred to as ‘‘DSH’’) allotment for the year 
(as specified in paragraph (2)). 

(B) National DSH payment limit 

The national DSH payment limit for a fis-
cal year is equal to 12 percent of the total 
amount of expenditures under State plans 
under this subchapter for medical assistance 
during the fiscal year. 

(C) Publication of State DSH allotments and 
national DSH payment limit 

Before the beginning of each fiscal year 
(beginning with fiscal year 1993), the Sec-
retary shall, consistent with section 1396b(d) 
of this title, estimate and publish— 

(i) the national DSH payment limit for 
the fiscal year, and 

(ii) the State DSH allotment for each 
State for the year. 

(D) Conditional exception for certain States 

Subject to subparagraph (E), beginning 
with payments for quarters beginning on or 
after January 1, 1996, and at the option of a 
State, subparagraph (A) shall not apply in 
the case of a State which defines a hospital 
as a disproportionate share hospital under 
subsection (a)(1) of this section only if the 
hospital meets any of the following require-
ments: 

(i) The hospital’s medicaid inpatient uti-
lization rate (as defined in subsection 
(b)(2) of this section) is at or above the 
mean medicaid inpatient utilization rate 
for all hospitals in the State. 
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4 So in original. Probably should be capitalized. 

(ii) The hospital’s low-income utilization 
rate (as defined in subsection (b)(3) of this 
section) is at or above the mean low-in-
come utilization rate for all hospitals in 
the State. 

(iii) The number of inpatient days of the 
hospital attributable to patients who (for 
such days) were eligible for medical assist-
ance under the State plan is equal to at 
least 1 percent of the total number of such 
days for all hospitals in the State. 

(iv) The hospital meets such alternative 
requirements as the Secretary may estab-
lish by regulation, taking into account the 
special circumstances of children’s hos-
pitals, hospitals located in rural areas, and 
sole community hospitals. 

(E) Condition for option 

The option specified in subparagraph (D) 
shall not apply for payments for a quarter 
beginning before the date of enactment of 
legislation establishing a limit on payment 
adjustments under this section which would 
apply in the case of a state 4 exercising such 
option. 

(2) Determination of State DSH allotments 

(A) In general 

Subject to subparagraph (B), the State 
DSH allotment for a fiscal year is equal to 
the State DSH allotment for the previous 
fiscal year (or, for fiscal year 1993, the State 
base allotment as defined in paragraph 
(4)(C)), increased by— 

(i) the State growth factor (as defined in 
paragraph (4)(E)) for the fiscal year, and 

(ii) the State supplemental amount for 
the fiscal year (as determined under para-
graph (3)). 

(B) Exceptions 

(i) Limit to 12 percent or base allotment 

A State DSH allotment under subpara-
graph (A) for a fiscal year shall not exceed 
12 percent of the total amount of expendi-
tures under the State plan for medical as-
sistance during the fiscal year, except 
that, in the case of a high DSH State (as 
defined in paragraph (4)(A)), the State 
DSH allotment shall equal the State based 
allotment. 

(ii) Exception for minimum required ad-
justment 

No State DSH allotment shall be less 
than the minimum amount of payment ad-
justments the State is required to make in 
the fiscal year to meet the requirements of 
subsection (c)(1) of this section. 

(3) State supplemental amounts 

The Secretary shall determine a supple-
mental amount for each State that is not a 
high DSH State for a fiscal year as follows: 

(A) Determination of redistribution pool 

The Secretary shall subtract from the na-
tional DSH payment limit (specified in para-
graph (1)(B)) for the fiscal year the follow-
ing: 

(i) the total of the State base allotments 
for high DSH States; 

(ii) the total of State DSH allotments for 
the previous fiscal year (or, in the case of 
fiscal year 1993, the total of State base al-
lotments) for all States other than high 
DSH States; 

(iii) the total of the State growth 
amounts for all States other than high 
DSH States for the fiscal year; and 

(iv) the total additions to State DSH al-
lotments the Secretary estimates will be 
attributable to paragraph (2)(B)(ii). 

(B) Distribution of pool based on total medic-
aid expenditures for medical assistance 

The supplemental amount for a State for a 
fiscal year is equal to the lesser of— 

(i) the product of the amount determined 
under subparagraph (A) and the ratio of— 

(I) the total amount of expenditures 
made under the State plan under this 
subchapter for medical assistance during 
the fiscal year, to 

(II) the total amount of expenditures 
made under the State plans under this 
subchapter for medical assistance during 
the fiscal year for all States which are 
not high DSH States in the fiscal year, 
or 

(ii) the amount that would raise the 
State DSH allotment to the maximum per-
mitted under paragraph (2)(B). 

(4) Definitions 

In this subsection: 

(A) High DSH State 

The term ‘‘high DSH State’’ means, for a 
fiscal year, a State for which the State base 
allotment exceeds 12 percent of the total 
amount of expenditures made under the 
State plan under this subchapter for medical 
assistance during the fiscal year. 

(B) State 

The term ‘‘State’’ means only the 50 
States and the District of Columbia but does 
not include any State whose entire program 
under this subchapter is operated under a 
waiver granted under section 1315 of this 
title. 

(C) State base allotment 

The term ‘‘State base allotment’’ means, 
with respect to a State, the greater of— 

(i) the total amount of payment adjust-
ments made under subsection (c) of this 
section under the State plan during fiscal 
year 1992 (excluding any such payment ad-
justments for which a reduction may be 
made under paragraph (1)(A)(i)), or 

(ii) $1,000,000. 

The amount under clause (i) shall be deter-
mined by the Secretary and shall include 
only payment adjustments described in 
paragraph (1)(A)(i)(I). 

(D) State growth amount 

The term ‘‘State growth amount’’ means, 
with respect to a State for a fiscal year, the 
lesser of— 
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(i) the product of the State growth factor 
and the State DSH payment limit for the 
previous fiscal year, or 

(ii) the amount by which 12 percent of 
the total amount of expenditures made 
under the State plan under this subchapter 
for medical assistance during the fiscal 
year exceeds the State DSH allotment for 
the previous fiscal year. 

(E) State growth factor 

The term ‘‘State growth factor’’ means, 
for a State for a fiscal year, the percentage 
by which the expenditures described in sec-
tion 1396b(a) of this title in the State in the 
fiscal year exceed such expenditures in the 
previous fiscal year. 

(g) Limit on amount of payment to hospital 

(1) Amount of adjustment subject to uncom-
pensated costs 

(A) In general 

A payment adjustment during a fiscal year 
shall not be considered to be consistent with 
subsection (c) of this section with respect to 
a hospital if the payment adjustment ex-
ceeds the costs incurred during the year of 
furnishing hospital services (as determined 
by the Secretary and net of payments under 
this subchapter, other than under this sec-
tion, and by uninsured patients) by the hos-
pital to individuals who either are eligible 
for medical assistance under the State plan 
or have no health insurance (or other source 
of third party coverage) for services provided 
during the year. For purposes of the preced-
ing sentence, payments made to a hospital 
for services provided to indigent patients 
made by a State or a unit of local govern-
ment within a State shall not be considered 
to be a source of third party payment. 

(B) Limit to public hospitals during transi-
tion period 

With respect to payment adjustments dur-
ing a State fiscal year that begins before 
January 1, 1995, subparagraph (A) shall apply 
only to hospitals owned or operated by a 
State (or by an instrumentality or a unit of 
government within a State). 

(C) Modifications for private hospitals 

With respect to hospitals that are not 
owned or operated by a State (or by an in-
strumentality or a unit of government with-
in a State), the Secretary may make such 
modifications to the manner in which the 
limitation on payment adjustments is ap-
plied to such hospitals as the Secretary con-
siders appropriate. 

(2) Additional amount during transition period 
for certain hospitals with high dispropor-
tionate share 

(A) In general 

In the case of a hospital with high dis-
proportionate share (as defined in subpara-
graph (B)), a payment adjustment during a 
State fiscal year that begins before January 
1, 1995, shall be considered consistent with 
subsection (c) of this section if the payment 
adjustment does not exceed 200 percent of 

the costs of furnishing hospital services de-
scribed in paragraph (1)(A) during the year, 
but only if the Governor of the State cer-
tifies to the satisfaction of the Secretary 
that the hospital’s applicable minimum 
amount is used for health services during 
the year. In determining the amount that is 
used for such services during a year, there 
shall be excluded any amounts received 
under the Public Health Service Act [42 
U.S.C. 201 et seq.], subchapter V of this chap-
ter, subchapter XVIII of this chapter, or 
from third party payors (not including the 
State plan under this subchapter) that are 
used for providing such services during the 
year. 

(B) ‘‘Hospital with high disproportionate 
share’’ defined 

In subparagraph (A), a hospital is a ‘‘hos-
pital with high disproportionate share’’ if— 

(i) the hospital is owned or operated by a 
State (or by an instrumentality or a unit 
of government within a State); and 

(ii) the hospital— 
(I) meets the requirement described in 

subsection (b)(1)(A) of this section, or 
(II) has the largest number of inpatient 

days attributable to individuals entitled 
to benefits under the State plan of any 
hospital in such State for the previous 
State fiscal year. 

(C) ‘‘Applicable minimum amount’’ defined 

In subparagraph (A), the ‘‘applicable mini-
mum amount’’ for a hospital for a fiscal year 
is equal to the difference between the 
amount of the hospital’s payment adjust-
ment for the fiscal year and the costs to the 
hospital of furnishing hospital services de-
scribed in paragraph (1)(A) during the fiscal 
year. 

(Aug. 14, 1935, ch. 531, title XIX, § 1923, formerly 
Pub. L. 100–203, title IV, § 4112, Dec. 22, 1987, 101 
Stat. 1330–148; renumbered § 1923 of act Aug. 14, 
1935, and amended July 1, 1988, Pub. L. 100–360, 
title III, § 302(b)(2), title IV, § 411(k)(6)(A)–(B)(ix), 
102 Stat. 752, 792–794; Oct. 13, 1988, Pub. L. 
100–485, title VI, § 608(d)(15)(C), (26)(A)–(F), 102 
Stat. 2417, 2421, 2422; Dec. 19, 1989, Pub. L. 
101–239, title VI, § 6411(c)(1), 103 Stat. 2270; Nov. 5, 
1990, Pub. L. 101–508, title IV, §§ 4702(a), 
4703(a)–(c), 104 Stat. 1388–171; Dec. 12, 1991, Pub. 
L. 102–234, §§ 3(b)(1), (2)(A), (c), 105 Stat. 1799, 
1802, 1803; Aug. 10, 1993, Pub. L. 103–66, title XIII, 
§ 13621(a)(1), (b)(1), (2), 107 Stat. 629–631.) 

REFERENCES IN TEXT 

The Public Health Service Act, referred to in subsec. 
(g)(2)(A), is act July 1, 1944, ch. 373, 58 Stat. 682, as 
amended, which is classified generally to chapter 6A 
(§ 201 et seq.) of this title. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 201 of this title and Tables. 

CODIFICATION 

Prior to redesignation by Pub. L. 100–360, section 4112 
of Pub. L. 100–203, cited in the credits to this section, 
was classified as a note under section 1396a of this title. 

PRIOR PROVISIONS 

A prior section 1923 of act Aug. 14, 1935, was renum-
bered section 1928 and is classified to section 1396s of 
this title. 
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AMENDMENTS 

1993—Subsec. (a)(1)(A). Pub. L. 103–66, § 13621(a)(1)(A), 
substituted ‘‘requirements’’ for ‘‘requirement’’. 

Subsec. (b)(1). Pub. L. 103–66, § 13621(a)(1)(B), sub-
stituted ‘‘requirements’’ for ‘‘requirement’’ in intro-
ductory provisions. 

Subsec. (c). Pub. L. 103–66, § 13621(b)(2)(A), substituted 
‘‘subsections (f) and (g)’’ for ‘‘subsection (f)’’ in intro-
ductory provisions. 

Subsec. (d). Pub. L. 103–66, § 13621(a)(1)(C), substituted 
‘‘Requirements’’ for ‘‘Requirement’’ in heading. 

Subsec. (d)(3). Pub. L. 103–66, § 13621(a)(1)(D), added 
par. (3). 

Subsec. (e)(1)(C). Pub. L. 103–66, § 13621(a)(1)(E), added 
cl. (C). 

Subsec. (e)(2)(A). Pub. L. 103–66, § 13621(a)(1)(F)(i), in-
serted ‘‘(other than the last sentence of subsection (c) 
of this section)’’ before ‘‘shall not apply’’. 

Subsec. (e)(2)(C). Pub. L. 103–66, § 13621(a)(1)(F)(ii)–(iv), 
added subpar. (C). 

Subsec. (e)(2)(D). Pub. L. 103–66, § 13621(b)(2)(B), added 
subpar. (D). 

Subsec. (g). Pub. L. 103–66, § 13621(b)(1), added subsec. 
(g). 

1991—Subsec. (a)(2)(B). Pub. L. 102–234, § 3(b)(2)(A)(i), 
substituted ‘‘subsections (c) and (f)’’ for ‘‘subsection 
(c)’’. 

Subsec. (b)(4). Pub. L. 102–234, § 3(c), added par. (4). 
Subsec. (c). Pub. L. 102–234, § 3(b)(2)(A)(ii), substituted 

‘‘Subject to subsection (f) of this section, in order’’ for 
‘‘In order’’. 

Subsec. (f). Pub. L. 102–234, § 3(b)(1), added subsec. (f). 
1990—Subsec. (b)(2). Pub. L. 101–508, § 4702(a), inserted 

at end ‘‘In this paragraph, the term ‘inpatient day’ in-
cludes each day in which an individual (including a 
newborn) is an inpatient in the hospital, whether or not 
the individual is in a specialized ward and whether or 
not the individual remains in the hospital for lack of 
suitable placement elsewhere.’’ 

Subsec. (c)(2). Pub. L. 101–508, § 4703(c), inserted before 
semicolon at end ‘‘or the hospital’s low-income utiliza-
tion rate (as defined in paragraph (b)(3) of this sec-
tion)’’. 

Subsec. (c)(3). Pub. L. 101–508, § 4703(a), added par. (3). 
Subsec. (e)(2). Pub. L. 101–508, § 4703(b), struck out 

‘‘during the 3-year period’’ before ‘‘beginning on’’. 
1989—Subsec. (e)(1). Pub. L. 101–239 designated portion 

of existing provisions as cls. (A) and (B), and in cl. (A) 
designated existing provisions as subcl. (i) and added 
subcl. (ii). 

1988—Pub. L. 100–360, § 411(k)(6)(A)–(B)(ix), as amended 
by Pub. L. 100–485, § 608(d)(26)(F), amended Pub. L. 
100–203, § 4112, so as to redesignate section 4112 of Pub. 
L. 100–203 as this section. 

Subsec. (a). Pub. L. 100–360, § 411(k)(6)(B)(iv), struck 
out ‘‘of Health and Human Services’’ after ‘‘to the Sec-
retary’’ wherever appearing in pars. (1) and (2). 

Subsec. (a)(1). Pub. L. 100–360, § 411(k)(6)(B)(ii), (iii), 
substituted ‘‘A State plan under this subchapter’’ for 
‘‘A State’s plan under title XIX of the Social Security 
Act’’, and made technical amendment to reference to 
section 1396a(a)(13)(A) of this title involving underlying 
provisions of original act. 

Subsec. (a)(2)(A). Pub. L. 100–360, § 411(k)(6)(A)(i), sub-
stituted ‘‘April 1, 1989’’ for ‘‘such date’’ and inserted be-
fore period at end ‘‘, effective for inpatient hospital 
services provided on or after July 1, 1989’’. 

Subsec. (a)(2)(B). Pub. L. 100–360, § 411(k)(6)(A)(ii), sub-
stituted ‘‘April 1, 1990’’ for ‘‘such date’’ and inserted be-
fore period at end ‘‘, effective for inpatient hospital 
services provided on or after July 1, 1990’’. 

Subsec. (a)(2)(C). Pub. L. 100–485, § 608(d)(15)(C), re-
aligned the margin of subpar. (C). 

Pub. L. 100–360, § 302(b)(2), added subpar. (C). 
Subsec. (a)(3). Pub. L. 100–360, § 411(k)(6)(A)(iii), in-

serted par. (3) designation and substituted ‘‘90 days 
after the date a State submits an amendment’’ for 
‘‘June 30 of each year in which the State is required to 
submit an amendment’’. 

Subsec. (a)(4). Pub. L. 100–360, § 411(k)(6)(A)(iii)(II), 
(III), (B)(v), inserted par. (4) designation and made 
technical amendment to reference to section 1396n(b)(4) 
of this title involving underlying provisions of original 
act. 

Subsec. (b)(2). Pub. L. 100–360, § 411(k)(6)(A)(iv), sub-
stituted ‘‘a State plan’’ for ‘‘the State plan’’. 

Pub. L. 100–360, § 411(k)(6)(B)(vi), as amended by Pub. 
L. 100–485, § 608(d)(26)(F), substituted ‘‘under this sub-
chapter’’ for ‘‘under subchapter XIX of this chapter’’. 

Subsec. (b)(3). Pub. L. 100–360, § 411(k)(6)(B)(vi), as 
amended by Pub. L. 100–485, § 608(d)(26)(F), substituted 
‘‘under this subchapter’’ for ‘‘under subchapter XIX of 
this chapter’’ in last sentence. 

Subsec. (b)(3)(A)(i). Pub. L. 100–360, § 411(k)(6)(B)(vi), 
as amended by Pub. L. 100–485, § 608(d)(26)(F), sub-
stituted ‘‘under this subchapter’’ for ‘‘under subchapter 
XIX of this chapter’’. 

Subsec. (b)(3)(B)(i). Pub. L. 100–485, § 608(d)(26)(D), in-
serted ‘‘of subparagraph (A)’’ after ‘‘clause (i)(II)’’. 

Pub. L. 100–360, § 411(k)(6)(A)(v), inserted ‘‘, less the 
portion of any cash subsidies described in clause (i)(II) 
in the period reasonably attributable to inpatient hos-
pital services’’ after ‘‘charity care in a period’’. 

Subsec. (c). Pub. L. 100–485, § 608(d)(26)(E), substituted 
‘‘this subsection’’ for ‘‘subsection (c)’’ in concluding 
provisions. 

Pub. L. 100–360, § 411(k)(6)(A)(vi)(I), (II), (V), in con-
cluding provisions, substituted ‘‘paragraphs (1)(B) and 
(2)(A) of subsection (a) of this section’’ for ‘‘paragraphs 
(2)(A) and (2)(B)’’, ‘‘such paragraph (1)(B)’’ for ‘‘para-
graph (2)(A)’’, and ‘‘such paragraph (2)(A)’’ for ‘‘para-
graph (2)(B)’’ and inserted ‘‘at least’’ before ‘‘one-third’’ 
and ‘‘two-thirds’’. 

Pub. L. 100–360, § 411(k)(6)(A)(vi)(VI), inserted at end 
‘‘In the case of a hospital described in subsection 
(d)(2)(A)(i) of this section (relating to children’s hos-
pitals), in computing the hospital’s disproportionate 
share adjustment percentage for purposes of paragraph 
(1)(B) of this subsection, the disproportionate patient 
percentage (defined in section 1395ww(d)(5)(F)(vi) of 
this title) shall be computed by substituting for the 
fraction described in subclause (I) of such section the 
fraction described in subclause (II) of that section. If a 
State elects in a State plan amendment under sub-
section (a) of this section to provide the payment ad-
justment described in paragraph (2), the State must in-
clude in the amendment a detailed description of the 
specific methodology to be used in determining the 
specified additional payment amount (or increased per-
centage payment) to be made to each hospital qualify-
ing for such a payment adjustment and must publish at 
least annually the name of each hospital qualifying for 
such a payment adjustment and the amount of such 
payment adjustment made for each such hospital.’’ 

Subsec. (c)(1). Pub. L. 100–360, § 411(k)(6)(A)(vi)(III), in-
serted ‘‘at least’’ after ‘‘equal to’’. 

Subsec. (c)(2). Pub. L. 100–360, § 411(k)(6)(A)(vi)(IV), as 
amended by Pub. L. 100–485, § 608(d)(26)(A), inserted 
‘‘(without regard to whether the hospital is described 
in subparagraph (A) or (B) of subsection (b)(1) of this 
section)’’ after ‘‘payment) and’’. 

Subsec. (d)(1). Pub. L. 100–360, § 411(k)(6)(B)(vi), as 
amended by Pub. L. 100–485, § 608(d)(26)(F), substituted 
‘‘under this subchapter’’ for ‘‘under subchapter XIX of 
this chapter’’. 

Subsec. (d)(2)(B). Pub. L. 100–360, § 411(k)(6)(B)(vii), 
made technical amendment to reference to section 
1395ww of this title involving underlying provisions of 
original Act. 

Subsec. (e). Pub. L. 100–360, § 411(k)(6)(A)(vii), as 
amended by Pub. L. 100–485, § 608(d)(26)(B), (C), des-
ignated existing provisions as par. (1), inserted ‘‘based 
on a pooling arrangement involving a majority of the 
hospitals participating under the plan’’ after first ref-
erence to ‘‘payment adjustments’’, added par. (2) and 
substituted ‘‘statewide’’ for ‘‘Statewide’’ in par. (2). 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13621(a)(2) of Pub. L. 103–66 provided that: 
‘‘The amendments made by this subsection [amending 
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this section] shall apply to payments to States under 
section 1903(a) of the Social Security Act [section 
1396b(a) of this title] for payments to hospitals made 
under State plans after— 

‘‘(A) the end of the State fiscal year that ends dur-
ing 1994, or 

‘‘(B) in the case of a State with a State legislature 
which is not scheduled to have a regular legislative 
session in 1994, the end of the State fiscal year that 
ends during 1995; 

without regard to whether or not final regulations to 
carry out such amendments have been promulgated by 
either such date.’’ 

Section 13621(b)(3) of Pub. L. 103–66 provided that: 
‘‘(A) IN GENERAL.—Except as provided in subpara-

graph (B), the amendments made by this subsection 
[amending this section] shall apply to payments to 
States under section 1903(a) of the Social Security Act 
[section 1396b(a) of this title] for payments to hospitals 
made under State plans after— 

‘‘(i) the end of the State fiscal year that ends dur-
ing 1994, or 

‘‘(ii) in the case of a State with a State legislature 
which is not scheduled to have a regular legislative 
session in 1994, the end of the State fiscal year that 
ends during 1995; 

without regard to whether or not final regulations to 
carry out such amendments have been promulgated by 
either such date. 

‘‘(B) DELAY IN IMPLEMENTATION FOR PRIVATE HOS-
PITALS.—With respect to a hospital that is not owned or 
operated by a State (or by an instrumentality or a unit 
of government within a State), the amendments made 
by this subsection shall apply to payments to States 
under section 1903(a) for payments to hospitals made 
under State plans for State fiscal years that begin dur-
ing or after 1995, without regard to whether or not final 
regulations to carry out such amendments have been 
promulgated by such date.’’ 

EFFECTIVE DATE OF 1991 AMENDMENT 

Amendments by Pub. L. 102–234 effective Jan. 1, 1992, 
see section 3(e)(1) of Pub. L. 102–234, set out as a note 
under section 1396a of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 4702(b) of Pub. L. 101–508 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall take effect on July 1, 1990.’’ 

Section 4703(d) of Pub. L. 101–508 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall take effect as if included in the enactment 
of section 412(a)(2)[4112(a)(2)] of the Omnibus Budget 
Reconciliation Act of 1987 [Pub. L. 100–203, enacting 
this section].’’ 

EFFECTIVE DATE OF 1988 AMENDMENTS 

Amendment by Pub. L. 100–485 effective as if included 
in the enactment of the Medicare Catastrophic Cov-
erage Act of 1988, Pub. L. 100–360, see section 608(g)(1) of 
Pub. L. 100–485, set out as a note under section 704 of 
this title. 

Amendment by section 302(b)(2) of Pub. L. 100–360 ef-
fective July 1, 1988, see section 302(f)(2) of Pub. L. 
100–360, set out as a note under section 1396a of this 
title. 

Except as specifically provided in section 411 of Pub. 
L. 100–360, amendment by section 411(k)(6)(A)–(B)(ix) of 
Pub. L. 100–360, as it relates to a provision in the Omni-
bus Budget Reconciliation Act of 1987, Pub. L. 100–203, 
effective as if included in the enactment of that provi-
sion in Pub. L. 100–203, see section 411(a) of Pub. L. 
100–360, set out as a Reference to OBRA; Effective Date 
note under section 106 of Title 1, General Provisions. 

STUDY OF DSH PAYMENT ADJUSTMENTS 

Section 3(d) of Pub. L. 102–234 directed Prospective 
Payment Assessment Commission to conduct a study 
concerning feasibility and desirability of establishing 

maximum and minimum payment adjustments under 
subsec. (c) of this section for hospitals deemed dis-
proportionate share hospitals under State medicaid 
plans, and criteria (other than criteria described in 
clause (i) or (ii) of subsec. (f)(1)(D)) that are appropriate 
for the designation of disproportionate share hospitals 
under this section, specified items to be included in 
study, and directed that, not later than Jan. 1, 1994, 
Commission submit a report on the study to Commit-
tee on Finance of Senate and Committee on Energy and 
Commerce of House of Representatives, such report to 
include such recommendations respecting designation 
of disproportionate share hospitals and the establish-
ment of maximum and minimum payment adjustments 
for such hospitals under this section as may be appro-
priate. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1396a, 1396b, 
1396n of this title. 

§ 1396r–5. Treatment of income and resources for 
certain institutionalized spouses 

(a) Special treatment for institutionalized 
spouses 

(1) Supersedes other provisions 

In determining the eligibility for medical as-
sistance of an institutionalized spouse (as de-
fined in subsection (h)(1) of this section), the 
provisions of this section supersede any other 
provision of this subchapter (including sec-
tions 1396a(a)(17) and 1396a(f) of this title) 
which is inconsistent with them. 

(2) No comparable treatment required 

Any different treatment provided under this 
section for institutionalized spouses shall not, 
by reason of paragraph (10) or (17) of section 
1396a(a) of this title, require such treatment 
for other individuals. 

(3) Does not affect certain determinations 

Except as this section specifically provides, 
this section does not apply to— 

(A) the determination of what constitutes 
income or resources, or 

(B) the methodology and standards for de-
termining and evaluating income and re-
sources. 

(4) Application in certain States and territories 

(A) Application in States operating under 
demonstration projects 

In the case of any State which is providing 
medical assistance to its residents under a 
waiver granted under section 1315 of this 
title, the Secretary shall require the State 
to meet the requirements of this section in 
the same manner as the State would be re-
quired to meet such requirement if the State 
had in effect a plan approved under this sub-
chapter. 

(B) No application in commonwealths and 
territories 

This section shall only apply to a State 
that is one of the 50 States or the District of 
Columbia. 

(5) Application to individuals receiving serv-
ices from organizations receiving certain 
waivers 

This section applies to individuals receiving 
institutional or noninstitutional services from 
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