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Section 765(a) indicates that a customer must file a
proof of claim, including any claim to specifically iden-
tifiable property, within such time as the court fixes.

Subsection (c) [of section 765 (enacted as section
766(e))] sets forth the general rule requiring the trustee
to liquidate contractual commitments that are either
not specifically identifiable or with respect to which a
customer has not instructed the trustee during the
time fixed by the court. Subsection (d) [enacted as sec-
tion 766(b)] indicates an exception to the time limits in
the rule by requiring the trustee to liquidate any open
contractual commitment before the last day of trading
or the first day during which delivery may be de-
manded, whichever first occurs, if transfer cannot be
effectuated.

Section 766(a) [enacted as section 766(g)] indicates
that the trustee may distribute securities or other
property only under section 768. This does not preclude
a distribution of cash under section 767(a) or distribu-
tion of any excess customer property under section
767(c) to the general estate.

Subsection (b) [enacted as section 766(f)] indicates
that the trustee shall liquidate all securities and other
property that is not specifically identifiable property
as soon as practicable after the commencement of the
case and in accordance with good market practice. If
securities are restricted or trading has been suspended,
the trustee will have to make an exempt sale or file a
registration statement. In the event of a private place-
ment, a customer is not entitled to ‘‘bid in’’ his net eq-
uity claim. To do so would enable him to receive a
greater percentage recovery than other customers.

Section 767(a) [enacted as section 766(h)] provides for
the trustee to distribute customer property pro rata ac-
cording to customers’ net equity claims. The court will
determine an equitable portion of customer property to
pay administrative expenses. Paragraphs (2) and (3) in-
dicate that the return of specifically identifiable prop-
erty constitutes a distribution of net equity.

Subsection (b) [enacted as section 766(i)] indicates
that if the debtor is a clearing organization, customer
property is to be segregated into customers’ accounts
and proprietary accounts and distributed accordingly
without offset. This protects a member’s customers
from having their claims offset against the member’s
proprietary account. Subsection (c)(1) [enacted as sec-
tion 766(j)(1)] indicates that any excess customer prop-
erty will pour over into the general estate. This un-
likely event would occur only if customers fail to file
proofs of claim. Subsection (c)(2) [enacted as section
766(j)(2)] indicates that to the extent customers are not
paid in full, they are entitled to share in the general es-
tate as unsecured creditors, unless subordinated by the
court under proposed 11 U.S.C. 510.

Section 768(a) [enacted as section 766(c)] requires the
trustee to return specifically identifiable property to
the extent that such distribution will not exceed a cus-
tomer’s net equity claim. Thus, if the customer owes
money to a commodity broker, this will be offset under
section 761(15)(A)(ii). If the value of the specifically
identifiable property exceeds the net equity claim, then
the customer may deposit cash with the trustee to
make up the difference after which the trustee may re-
turn or transfer the customer’s property.

Subsection (c¢) [enacted as section 766(a)] permits the
trustee to answer all margin calls, to the extent of the
customer’s net equity claim, with respect to any spe-
cifically identifiable open contractual commitment. It
should be noted that any payment under subsections
(a) or (c¢) will be considered a reduction of the net eq-
uity claim under section 767(a). Thus the customer’s
net equity claim is a dynamic amount that varies with
distributions of specifically identifiable property or
margin payments on such property. This approach dif-
fers from the priority given to specifically identifiable
property under subchapter IIT of chapter 7 by limiting
the priority effect to a right to receive specific prop-
erty as part of, rather than in addition to, a ratable
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share of customer property. This policy is designed to
protect the small customer who is unlikely to have
property in specifically identifiable form as compared
with the professional trader. The CFTC is authorized to
make rules defining specifically identifiable property
under section 302 of the bill, in title III.

AMENDMENTS

1984—Subsec. (j)(2). Pub. L. 98-353 substituted ‘‘sec-
tion 726’ for ‘‘section 726(a)’’.

1982—Subsec. (a). Pub. L. 97-222, §19(a), inserted ‘‘to
such customer” after ‘‘distribution’.

Subsec. (b). Pub. L. 97-222, §19(b), struck out ‘‘that is
being actively traded as of the date of the filing of the
petition’ after ‘‘any open commodity contract’ and in-
serted ‘‘the’” after ‘‘rules of’’.

Subsec. (d). Pub. L. 97222, §19(c), substituted ‘‘the
amount to which the customer of the debtor is entitled
under subsection (h) or (i) of this section, then such”
for ‘‘such amount, then the’” and ‘‘the trustee then
shall” for ‘‘the trustee shall’’.

Subsec. (h). Pub. L. 97-222, §19(d), inserted provision
that notwithstanding any other provision of this sub-
section, a customer net equity claim based on a propri-
etary account, as defined by Commission rule, regula-
tion, or order, may not be paid either in whole or in
part, directly or indirectly, out of customer property
unless all other customer net equity claims have been
paid in full.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 365, 702, 761, 765
of this title; title 7 section 24.

CHAPTER 9—ADJUSTMENT OF DEBTS OF A
MUNICIPALITY

SUBCHAPTER I—-GENERAL PROVISIONS
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946. Effect of exchange of securities before the

date of the filing of the petition.
AMENDMENTS

1988—Pub. L. 100-597, §11, Nov. 3, 1988, 102 Stat. 3030,
added items 927 to 929 and redesignated former item 927
as 930.
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CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 101, 103, 109, 347,
362, 365, 502, 503 of this title; title 28 section 1930.

SUBCHAPTER I-GENERAL PROVISIONS
§901. Applicability of other sections of this title

(a) Sections 301, 344, 347(b), 349, 350(b), 361, 362,
364(c), 364(d), 364(e), 364(f), 365, 366, 501, 502, 503,
504, 506, 507(a)(1), 509, 510, 524(a)(1), 524(a)(2), 544,
545, 546, 547, 548, 549(a), 549(c), 549(d), 550, 551, 552,
553, 557, 1102, 1103, 1109, 1111(b), 1122, 1123(a)(1),
1123(a)(2), 1123(a)(3), 1123(a)(4), 1123(a)(5), 1123(b),
1124, 1125, 1126(a), 1126(b), 1126(c), 1126(e), 1126(f),
1126(g), 1127(d), 1128, 1129(a)(2), 1129(a)(3),
1129(a)(6), 1129(a)(8), 1129(a)(10), 1129(b)(1),
1129(b)(2)(A), 1129(b)(2)(B), 1142(b), 1143, 1144, and
1145 of this title apply in a case under this chap-
ter.

(b) A term used in a section of this title made
applicable in a case under this chapter by sub-
section (a) of this section or section 103(e) of
this title has the meaning defined for such term
for the purpose of such applicable section, unless
such term is otherwise defined in section 902 of
this title.

(c) A section made applicable in a case under
this chapter by subsection (a) of this section
that is operative if the business of the debtor is
authorized to be operated is operative in a case
under this chapter.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2621; Pub. L.
98-353, title III, §§353, 490, July 10, 1984, 98 Stat.
361, 383; Pub. L. 100-597, §3, Nov. 3, 1988, 102 Stat.
3028.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Chapter 9 of the House amendment represents a com-
promise between chapter 9 of the House bill and 9 of the
Senate amendment. In most respects this chapter fol-
lows current law with respect to the adjustment of
debts of a municipality. Stylistic changes and minor
substantive revisions have been made in order to con-
form this chapter with other new chapters of the bank-
ruptcy code. There are few major differences between
the House bill and the Senate amendment on this issue.
Section 901 indicates the applicability of other sections
of title 11 in cases under chapter 9. Included are sec-
tions providing for creditors’ committees under sec-
tions 1102 and 1103.
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Section 901 makes applicable appropriate provisions
of other chapters of proposed title 11. The general rule
set out in section 103(e) is that only the provisions of
chapters 1 and 9 apply in a chapter 9 case. Section 901
is the exception, and specifies other provisions that do
apply. They are as follows:

§301. Voluntary cases. Application of this section
makes clear, as under current chapter IX [chapter 9 of
former title 11], that a municipal case can be com-
menced only by the municipality itself. There are no
involuntary chapter 9 cases.

§$344. Self-incrimination; immunity. Application of this
section is of no substantive effect for the administra-
tion of the case, but merely provides that the general
rules in part V [§6001 et seq.] of title 18 govern immu-
nity.

$347(b). Unclaimed property. This provision currently
appears in section 96(d) of chapter IX [section 416(d) of
former title 11].

$349. Effect of dismissal. This section governs the ef-
fect of a dismissal of a chapter 9 case. It provides in
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substance that rights that existed before the case that
were disturbed by the commencement of the case are
reinstated. This section does not concern grounds for
dismissal, which are found in section 926.

§361. Adequate protection. Section 361 provides the
general standard for the protection of secured creditors
whose property is used in a case under title 11. Its im-
portance lies in its application to sections 362 and 364.

§362. Automatic stay. The automatic stay provisions of
the general portions of the title are incorporated into
chapter 9. There is an automatic stay provided in cur-
rent Bankruptcy Act §85(e) [section 405(e) of former
title 11]. The thrust of section 362 is the same as that
of section 85(e), but, of course, its application in chap-
ter 9 is modernized and drafted to conform with the
stay generally applicable under the bankruptcy code.
An additional part of the automatic stay applicable
only to municipal cases is included in section 922.

$§§364(c), 364(d), 364(e). Obtaining credit. This section
governs the borrowing of money by a municipality in
reorganization. It is narrower than a comparable provi-
sion in current law, section 82(b)(2) [section 402(b)(2) of
former title 11]. The difference lies mainly in the re-
moval under the bill of the authority of the court to su-
pervise borrowing by the municipality in instances in
which none of the special bankruptcy powers are in-
volved. That is, if a municipality could borrow money
outside of the bankruptcy court, then it should have
the same authority in bankruptcy court, under the doc-
trine of Ashton v. Cameron Water District No. 1, 298 U.S.
513 (1936) [Tex.1936, 56 S.Ct. 892, 80 L.Ed. 1309, 31
Am.Bankr.Rep.N.S. 96, rehearing denied 57 S.Ct. 5, 299
U.S. 619, 81 L.Ed. 457] and National League of Cities v.
Usery, 426 U.S. 833 (1976) [Dist.Co0l1.1976, 96 S.Ct. 2465, 49
L.Ed.2d 245, on remand 429 F. Supp. 703]. Only when the
municipality needs special authority, such as subordi-
nation of existing liens, or special priority for the bor-
rowed funds, will the court become involved in the au-
thorization.

$365. Executory contracts and unexpired leases. The ap-
plicability of section 365 incorporates the general
power of a bankruptcy court to authorize the assump-
tion or rejection of executory contracts or unexpired
leases found in other chapters of the title. This section
is comparable to section 82(b)(1) of current law [section
402(b)(1) of former title 11].

§366. Utility service. This section gives a municipality
the same authority as any other debtor with respect to
continuation of utility service during the proceeding,
provided adequate assurance of future payment is pro-
vided. No comparable explicit provision is found in cur-
rent law, although the case law seems to support the
same result.

§$501. Filing of proofs of claims. This section permits fil-
ing of proofs of claims in a chapter 9 case. Note, how-
ever, that section 924 permits listing of creditors’
claims, as under chapter 11 and under section 85(b) of
chapter IX [section 405(b) of former title 11].

$502. Allowance of claims. This section applies the gen-
eral allowance rules to chapter 9 cases. This is no
change from current law.

$§503. Administrative expenses. Administrative expenses
as defined in section 503 will be paid in a chapter 9 case,
as provided under section 89(1) of current law [section
409(1) of former title 11].

§504. Sharing of compensation. There is no comparable
provision in current law. However, this provision ap-
plies generally throughout the proposed law, and will
not affect the progress of the case, only the interrela-
tions between attorneys and other professionals that
participate in the case.

$§506. Determination of secured status. Section 506 speci-
fies that claims secured by a lien should be separated,
to the extent provided, into secured and unsecured
claims. It applies generally. Current law follows this
result, though there is no explicit provision.

$507(1). Priorities. Paragraph (1) of section 507 requires
that administrative expenses be paid first. This rule
will apply in chapter 9 cases. It is presently found in
section 89(1) [section 409(1) of former title 11]. The two



