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dren’s services pursuant to a collective bar-
gaining agreement that— 

(A) took effect before March 31, 1994; and 
(B) includes provisions relating to smok-

ing privileges that are in violation of the re-
quirements of this section. 

(2) Termination of waiver 

A special waiver granted under this sub-
section shall terminate on the earlier of— 

(A) the first expiration date (after March 
31, 1994) of the collective bargaining agree-
ment containing the provisions relating to 
smoking privileges; or 

(B) the date that is 1 year after March 31, 
1994. 

(f) Civil penalties 

(1) In general 

Any failure to comply with a prohibition in 
this section shall be a violation of this section 
and any person subject to such prohibition 
who commits such violation may be liable to 
the United States for a civil penalty in an 
amount not to exceed $1,000 for each violation, 
or may be subject to an administrative com-
pliance order, or both, as determined by the 
Secretary. Each day a violation continues 
shall constitute a separate violation. In the 
case of any civil penalty under this section, 
the total amount shall not exceed the amount 
of Federal funds received by such person for 
the fiscal year in which the continuing viola-
tions occurred. For the purpose of the prohibi-
tion in subsection (c) of this section, the term 
‘‘person’’ shall mean the head of the applicable 
Federal agency or the contractor of such agen-
cy providing the services to children. 

(2) Administrative proceeding 

A civil penalty may be assessed in a written 
notice, or an administrative compliance order 
may be issued, by the Secretary only after an 
opportunity for a hearing in accordance with 
section 554 of title 5. Before making such as-
sessment or issuing such order, or both, the 
Secretary shall give written notice thereof to 
such person by certified mail with return re-
ceipt and provide therein an opportunity to re-
quest in writing not later than 30 days after 
the date of receipt of such notice such hearing. 
The notice shall reasonably describe the viola-
tion and be accompanied with the procedures 
for such hearing and a simple form to request 
such hearing if such person desires to use such 
form. If a hearing is requested, the Secretary 
shall establish by such certified notice the 
time and place for such hearing which should 
be located, to the greatest extent possible, at 
a location convenient to such person. The Sec-
retary (or the Secretary’s designee) and such 
person may consult to arrange a suitable date 
and location where appropriate. 

(3) Circumstances affecting penalty or order 

In determining the amount of the civil pen-
alty or the nature of the administrative com-
pliance order, the Secretary shall take into 
account, as appropriate— 

(A) the nature, circumstances, extent, and 
gravity of the violation; 

(B) with respect to the violator, any good 
faith efforts to comply, the importance of 

achieving early and permanent compliance, 
the ability to pay or comply, the effect of 
the penalty or order on the ability to con-
tinue operation, any prior history of the 
same kind of violation, the degree of cul-
pability, and any demonstration of willing-
ness to comply with the prohibitions of this 
section in a timely manner; and 

(C) such other matters as justice may re-
quire. 

(4) Modification 

The Secretary may, as appropriate, com-
promise, modify, or remit, with or without 
conditions, any civil penalty or administrative 
compliance order. In the case of a civil pen-
alty, the amount, as finally determined by the 
Secretary or agreed upon in compromise, may 
be deducted from any sums that the United 
States or its agencies or instrumentalities 
owes to the person against whom the penalty 
is assessed. 

(5) Petition for review 

Any person aggrieved by a penalty assessed 
or an order issued, or both, by the Secretary 
under this section may file a petition for judi-
cial review thereof with the United States 
Court of Appeals for the District of Columbia 
Circuit or for any other circuit in which the 
person resides or transacts business. Such per-
son shall provide a copy thereof to the Sec-
retary or the Secretary’s designee. The peti-
tion shall be filed within 30 days after the Sec-
retary’s assessment or order, or both, are final 
and have been provided to such person by cer-
tified mail. The Secretary shall promptly pro-
vide to the court a certified copy of the tran-
script of any hearing held under this section 
and a copy of the notice or order. 

(6) Failure to comply 

If a person fails to pay an assessment of a 
civil penalty or comply with an order, after ei-
ther or both are final under this section, or 
after a court under paragraph (5) has entered 
a final judgment in favor of the Secretary, the 
Attorney General, at the request of the Sec-
retary, shall recover the amount of the civil 
penalty (plus interest at then currently pre-
vailing rates from the day either or both are 
final) or enforce the order in an action 
brought in the appropriate district court of 
the United States. In such action, the validity 
and appropriateness of the penalty or order or 
the amount of the penalty shall not be subject 
to review. 

(Pub. L. 103–227, title X, § 1043, Mar. 31, 1994, 108 
Stat. 272.) 

§ 6084. Preemption 

Nothing in this part is intended to preempt 
any provision of law of a State or political sub-
division of a State that is more restrictive than 
a provision of this part. 

(Pub. L. 103–227, title X, § 1044, Mar. 31, 1994, 108 
Stat. 274.) 
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