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amend, and rescind such rules and regulations as 
may be necessary to carry out the provisions of 
sections 35 to 45 of this title. 

(June 30, 1936, ch. 881, § 4, 49 Stat. 2038; Oct. 28, 
1949, ch. 782, title XI, § 1106(a), 63 Stat. 972.) 

CODIFICATION 

Provisions of second sentence of this section that au-

thorized the Secretary to appoint an administrative of-

ficer and such attorneys and experts ‘‘without regard to 

the provisions of the civil service laws’’ were omitted 

as obsolete. Such appointments are subject to the civil 

service laws unless specifically excepted by such laws 

or by laws enacted subsequent to Executive Order 8743, 

Apr. 23, 1941, issued by the President pursuant to the 

Act of Nov. 26, 1940, ch. 919, title I, § 1, 54 Stat. 1211, 

which covered most excepted positions into the classi-

fied (competitive) civil service. The Order is set out as 

a note under section 3301 of Title 5, Government Orga-

nization and Employees. 

‘‘Chapter 51 and subchapter III of chapter 53 of title 

5’’ substituted in text for ‘‘the Classification Act of 

1949, as amended’’ on authority of Pub. L. 89–554, § 7(b), 

Sept. 6, 1966, 80 Stat. 631, the first section of which en-

acted Title 5. 

AMENDMENTS 

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act 

of 1949’’ for ‘‘Classification Act of 1923’’. 

REPEALS 

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-

tion, was repealed (subject to a savings clause) by Pub. 

L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

TRANSFER OF FUNCTIONS 

For transfer of functions of all other officers, employ-

ees, and agencies of Department of Labor, with certain 

exceptions, to Secretary of Labor, with power to dele-

gate, see Reorg. Plan No. 6 of 1950, §§ 1, 2, eff. May 24, 

1950, 15 F.R. 3174, 64 Stat. 1263, set out in the Appendix 

to Title 5, Government Organization and Employees. 

CROSS REFERENCES 

Exemptions and exceptions to section 35 of this title, 

see note set out under that section. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 43a, 353 of this 

title; title 25 section 450j; title 40 section 333. 

§ 39. Hearings on Walsh-Healey provisions by 
Secretary of Labor; witness fees; failure to 
obey order; punishment 

Upon his own motion or on application of any 
person affected by any ruling of any agency of 
the United States in relation to any proposal or 
contract involving any of the provisions of sec-
tions 35 to 45 of this title, and on complaint of 
a breach or violation of any representation or 
stipulation as provided in said sections, the Sec-
retary of Labor, or an impartial representative 
designated by him, shall have the power to hold 
hearings and to issue orders requiring the at-
tendance and testimony of witnesses and the 
production of evidence under oath. Witnesses 
shall be paid the same fees and mileage that are 
paid witnesses in the courts of the United 
States. In case of contumacy, failure, or refusal 
of any person to obey such an order, any Dis-
trict Court of the United States or of any Terri-
tory or possession within the jurisdiction of 
which the inquiry is carried on, or within the ju-
risdiction of which said person who is guilty of 

contumacy, failure, or refusal is found, or re-
sides or transacts business, upon the application 
by the Secretary of Labor or representative des-
ignated by him, shall have jurisdiction to issue 
to such person an order requiring such person to 
appear before him or representative designated 
by him, to produce evidence if, as, and when so 
ordered, and to give testimony relating to the 
matter under investigation or in question; and 
any failure to obey such order of the court may 
be punished by said court as a contempt thereof; 
and shall make findings of fact after notice and 
hearing, which findings shall be conclusive upon 
all agencies of the United States, and if sup-
ported by the preponderance of the evidence, 
shall be conclusive in any court of the United 
States; and the Secretary of Labor or authorized 
representative shall have the power, and is au-
thorized, to make such decisions, based upon 
findings of fact, as are deemed to be necessary 
to enforce the provisions of sections 35 to 45 of 
this title. 

(June 30, 1936, ch. 881, § 5, 49 Stat. 2038; June 25, 
1948, ch. 646, § 32(b), 62 Stat. 991; May 24, 1949, ch. 
139, § 127, 63 Stat. 107.) 

CODIFICATION 

As originally enacted, the words ‘‘, or the district 

court of the United States for the District of Colum-

bia,’’ were set out following ‘‘Territory or possession’’. 

Act June 25, 1948, as amended by act May 24, 1949, sub-

stituted ‘‘United States District Court for the District 

of Columbia’’ for ‘‘district court of the United States 

for the District of Columbia’’. The words ‘‘United 

States District Court for the District of Columbia’’ 

have been deleted entirely as superfluous in view of 

section 132(a) of Title 28, Judiciary and Judicial Proce-

dure, which states that ‘‘There shall be in each judicial 

district a district court which shall be a court of record 

known as the United States District Court for the dis-

trict’’, and section 88 of title 28 which states that ‘‘the 

District of Columbia constitutes one judicial district’’. 

FEDERAL RULES OF CIVIL PROCEDURE 

Findings by the Court, see rule 52, Title 28, Appendix, 

Judiciary and Judicial Procedure. 

Subpoena, see rule 45. 

FEDERAL RULES OF CRIMINAL PROCEDURE 

Contempt, see rule 42, Title 18, Appendix, Crimes and 

Criminal Procedure. 

Subpoena, see rule 17. 

CROSS REFERENCES 

Criminal contempt, see sections 401, 402, 3285, 3691 of 

Title 18, Crimes and Criminal Procedure. 

Exemptions and exceptions to section 35 of this title, 

see note set out under that section. 

Per diem and mileage of witnesses, see section 1821 of 

Title 28, Judiciary and Judicial Procedure. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 43a, 353 of this 

title; title 25 section 450j; title 33 section 941; title 40 

section 333. 

§ 40. Exceptions from Walsh-Healey provisions; 
modification of contracts; variations; over-
time; suspension of representations and stip-
ulations 

Upon a written finding by the head of the con-
tracting agency or department that the inclu-
sion in the proposal or contract of the represen-
tations or stipulations set forth in section 35 of 



Page 21 TITLE 41—PUBLIC CONTRACTS § 43 

1 See References in Text note below. 

this title will seriously impair the conduct of 
Government business, the Secretary of Labor 
shall make exceptions in specific cases or other-
wise when justice or public interest will be 
served thereby. Upon the joint recommendation 
of the contracting agency and the contractor, 
the Secretary of Labor may modify the terms of 
an existing contract respecting minimum rates 
of pay and maximum hours of labor as he may 
find necessary and proper in the public interest 
or to prevent injustice and undue hardship. The 
Secretary of Labor may provide reasonable limi-
tations and may make rules and regulations al-
lowing reasonable variations, tolerances, and ex-
emptions to and from any or all provisions of 
sections 35 to 45 of this title respecting mini-
mum rates of pay and maximum hours of labor 
or the extent of the application of said sections 
to contractors, as hereinbefore described. When-
ever the Secretary of Labor shall permit an in-
crease in the maximum hours of labor stipulated 
in the contract, he shall set a rate of pay for any 
overtime, which rate shall be not less than one 
and one-half times the basic hourly rate re-
ceived by any employee affected: Provided, That 
whenever in his judgment such course is in the 
public interest, the President is authorized to 
suspend any or all of the representations and 
stipulations contained in section 35 of this title. 

(June 30, 1936, ch. 881, § 6, 49 Stat. 2038; June 28, 
1940, ch. 440, title I, § 13, 54 Stat. 681.) 

AMENDMENTS 

1940—Act June 28, 1940, inserted proviso. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 25 section 450j. 

§ 41. ‘‘Person’’ defined in Walsh-Healey provisions 

Whenever used in sections 35 to 45 of this title, 
the word ‘‘person’’ includes one or more individ-
uals, partnerships, associations, corporations, 
legal representatives, trustees, trustees in cases 
under title 11, or receivers. 

(June 30, 1936, ch. 881, § 7, 49 Stat. 2039; Nov. 6, 
1978, Pub. L. 95–598, title III, § 326, 92 Stat. 2679.) 

AMENDMENTS 

1978—Pub. L. 95–598 substituted ‘‘trustees in cases 

under title 11’’ for ‘‘trustees in bankruptcy’’. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–598 effective Oct. 1, 1979, 

see section 402(a) of Pub. L. 95–598, set out as an Effec-

tive Date note preceding section 101 of Title 11, Bank-

ruptcy. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 43a of this title; 

title 25 section 450j. 

§ 42. Effect of Walsh-Healey provisions on other 
laws 

The provisions of sections 35 to 45 of this title 
shall not be construed to modify or amend Title 
III of the act entitled ‘‘An Act making appro-
priations for the Treasury and Post Office De-
partments for the fiscal year ending June 30, 
1934, and for other purposes’’, approved May 3, 
1933 (commonly known as the Buy American 
Act) [41 U.S.C. 10a et seq.], nor shall the provi-

sions of sections 35 to 45 of this title be con-
strued to modify or amend the Act entitled ‘‘An 
Act relating to the rate of wages for laborers 
and mechanics employed on public buildings of 
the United States and the District of Columbia 
by contractors and subcontractors, and for other 
purposes’’, approved March 3, 1931 (commonly 
known as the Bacon-Davis Act), as amended 
from time to time [40 U.S.C. 276a et seq.], nor 
the labor provisions of Title II of the National 
Industrial Recovery Act, approved June 16, 1933, 
as extended, or of section 7 of the Emergency 
Relief Appropriation Act, approved April 8, 1935; 
nor shall the provisions of sections 35 to 45 of 
this title be construed to modify or amend chap-
ter 307 and section 4162 1 of title 18. 

(June 30, 1936, ch. 881, § 8, 49 Stat. 2039.) 

REFERENCES IN TEXT 

The Buy American Act, referred to in text, is title III 

of act Mar. 3, 1933, ch. 212, 47 Stat. 1520, as amended, 

which is classified generally to sections 10a, 10b, and 

10c of this title. For complete classification of this Act 

to the Code, see Short Title note set out under section 

10a of this title and Tables. 

Act approved March 3, 1931 (commonly known as the 

Bacon-Davis Act), referred to in text, probably means 

act Mar. 3, 1931, ch. 411, 46 Stat. 1494, as amended, popu-

larly known as the Davis-Bacon Act, which is classified 

generally to sections 276a to 276a–5 of Title 40, Public 

Buildings, Property, and Works. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 276a of Title 40 and Tables. 

The National Industrial Recovery Act, referred to in 

text, is act June 16, 1933, ch. 90, 48 Stat. 195. Title II of 

the National Industrial Recovery Act was classified 

principally to subchapter I (§ 401 et seq.) of chapter 8 of 

Title 40 and was terminated June 30, 1943, by act June 

27, 1942, ch. 450, § 1, 56 Stat. 410. For complete classifica-

tion of this Act to the Code, see Tables. 

Section 7 of the Emergency Relief Appropriation Act, 

approved April 8, 1935, referred to in text, is act Apr. 8, 

1935, ch. 48, § 7, 49 Stat. 115, which is not classified to 

the Code. 

Section 4162 of title 18, referred to in text, was re-

pealed by Pub. L. 98–473, title II, § 218(a)(4), Oct. 12, 1984, 

98 Stat. 2027.) 

CODIFICATION 

‘‘Chapter 307 and section 4162 of title 18’’ substituted 

for ‘‘the Act entitled ‘An Act to provide for the diver-

sification of employment of Federal prisoners, for their 

training and schooling in trades and occupations, and 

for other purposes’, approved May 27, 1930, as amended 

and supplemented by the Act approved June 23, 1934’’ 

on authority of act June 25, 1948, ch. 645, 62 Stat. 683, 

the first section of which enacted Title 18, Crimes and 

Criminal Procedure. Prior to the enactment of Title 18, 

the act of May 27, 1930, as amended, had been classified 

to sections 744a to 744n of Title 18. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 43a of this title; 

title 25 section 450j. 

§ 43. Walsh-Healey provisions not applicable to 
certain contracts 

Sections 35 to 45 of this title shall not apply to 
purchases of such materials, supplies, articles, 
or equipment as may usually be bought in the 
open market; nor shall they apply to per-
ishables, including dairy, livestock and nursery 
products, or to agricultural or farm products 


