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with any requirement imposed under this chap-
ter or any regulation prescribed under this chap-
ter with respect to any person other than an-
other depository institution is liable to such
person in an amount equal to the sum of—

(1) any actual damage sustained by such per-
son as a result of the failure;

(2)(A) in the case of an individual action,
such additional amount as the court may
allow, except that the liability under this sub-
paragraph shall not be less than $100 nor
greater than $1,000; or

(B) in the case of a class action, such
amount as the court may allow, except that—

(i) as to each member of the class, no mini-
mum recovery shall be applicable; and

(ii) the total recovery under this subpara-
graph in any class action or series of class
actions arising out of the same failure to
comply by the same depository institution
shall not be more than the lesser of $500,000
or 1 percent of the net worth of the deposi-
tory institution involved; and

(3) in the case of any successful action to en-
force the foregoing liability, the costs of the
action, together with a reasonable attorney’s
fee as determined by the court.

(b) Class action awards

In determining the amount of any award in
any class action, the court shall consider,
among other relevant factors—

(1) the amount of any actual damages award-
ed;

(2) the frequency and persistence of failures
of compliance;

(3) the resources of the depository institu-
tion;

(4) the number of persons adversely affected;
and

(5) the extent to which the failure of compli-
ance was intentional.

(c) Bona fide errors

(1) General rule

A depository institution may not be held lia-
ble in any action brought under this section
for a violation of this chapter if the depository
institution demonstrates by a preponderance
of the evidence that the violation was not in-
tentional and resulted from a bona fide error,
notwithstanding the maintenance of proce-
dures reasonably adapted to avoid any such
error.

(2) Examples

Examples of a bona fide error include cleri-
cal, calculation, computer malfunction and
programming, and printing errors, except that
an error of legal judgment with respect to a
depository institution’s obligation under this
chapter is not a bona fide error.

(d) Jurisdiction

Any action under this section may be brought
in any United States district court, or in any
other court of competent jurisdiction, within
one year after the date of the occurrence of the
violation involved.

(e) Reliance on Board rulings

No provision of this section imposing any li-
ability shall apply to any act done or omitted in
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good faith in conformity with any rule, regula-
tion, or interpretation thereof by the Board of
Governors of the Federal Reserve System, not-
withstanding the fact that after such act or
omission has occurred, such rule, regulation, or
interpretation is amended, rescinded, or deter-
mined by judicial or other authority to be in-
valid for any reason.

(f) Authority to establish rules regarding losses
and liability among depository institutions

The Board is authorized to impose on or allo-
cate among depository institutions the risks of
loss and liability in connection with any aspect
of the payment system, including the receipt,
payment, collection, or clearing of checks, and
any related function of the payment system
with respect to checks. Liability under this sub-
section shall not exceed the amount of the
check giving rise to the loss or liability, and,
where there is bad faith, other damages, if any,
suffered as a proximate consequence of any act
or omission giving rise to the loss or liability.

(Pub. L. 100-86, title VI, §611, Aug. 10, 1987, 101
Stat. 650.)

EFFECTIVE DATE

Section effective Sept. 1, 1988, see section 613(b) of
Pub. L. 100-86, set out as a note under section 4001 of
this title.
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CODIFICATION

Subtitles A and B of the Low-Income Housing Preser-
vation and Resident Homeownership Act of 1990, Pub.
L. 100-242, title II, as revised generally by Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat. 4249,
comprise subchapter I of this chapter. Prior to the gen-
eral revision by Pub. L. 101-625 subtitles A and B
(§§201-235) of the Emergency Low Income Housing Pres-
ervation Act of 1987, Pub. L. 100-242, title II, Feb. 5,
1988, 101 Stat. 1877, as amended by Pub. L. 100-628, title
X, §§1021-1027, Nov. 7, 1988, 102 Stat. 3270, 3271; Pub. L.
101-235, title II, §§201, 202(a)—(c), 203(b), Dec. 15, 1989, 103
Stat. 2037, 2038; Pub. L. 101-402, §1, Oct. 1, 1990, 104 Stat.
866; Pub. L. 101494, §§1(c), 2(a), Oct. 31, 1990, 104 Stat.
1185, were set out as a note under section 1715/ of this
title and amended section 1715z-6 of this title.

Subtitle C of the Low-Income Housing Preservation
and Resident Homeownership Act of 1990, Pub. L.
100-242, title II, as added by Pub. L. 102-550, title III,
§312, Oct. 28, 1992, 106 Stat. 3765, comprises subchapter
II of this chapter. Another subtitle C of title II of Pub.
L. 100242 amended sections 1472, 1485, and 1487 of Title
42, The Public Health and Welfare.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 1715z-1 of this
title; title 42 sections 8107, 12742, 128177.

SUBCHAPTER I—PREPAYMENT OF MORT-
GAGES INSURED UNDER NATIONAL
HOUSING ACT

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 4125, 4143,
4146 of this title.

§4101. General prepayment limitation
(a) Prepayment and termination

An owner of eligible low-income housing may
prepay, and a mortgagee may accept prepay-
ment of, a mortgage on such housing only in ac-
cordance with a plan of action approved by the
Secretary under this subchapter or in accord-
ance with section 4114 of this title. An insurance
contract with respect to eligible low-income
housing may be terminated pursuant to section
1715t of this title only in accordance with a plan
of action approved by the Secretary under this
subchapter or in accordance with section 4114 of
this title.

(b) Foreclosure

A mortgagee may foreclose the mortgage on,
or acquire by deed in lieu of foreclosure, any eli-
gible low-income housing project only if the
mortgagee also conveys title to the project to
the Secretary in connection with a claim for in-
surance benefits.

(c) Effect of unauthorized prepayment

Any prepayment of a mortgage on eligible
low-income housing or termination of the mort-
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gage insurance on such housing not in compli-
ance with the provisions of this subchapter shall
be null and void and any low-income afford-
ability restrictions on the housing shall con-
tinue to apply to the housing.

(Pub. L. 100-242, title II, §211, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4249.)

EFFECTIVE DATE

Section 605 of Pub. L. 101-625 provided that: ‘‘This
subtitle [subtitle A (§§601-605) of title VI of Pub. L.
101-625, enacting this chapter, amending sections
1715z-6 and 1715z-15 of this title and section 1437f of
Title 42, The Public Health and Welfare, and enacting
provisions set out below] shall take effect on the date
of the enactment of this Act [Nov. 28, 1990].”

SHORT TITLE

Section 201 of title II of Pub. L. 100-242, as added by
Pub. L. 101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4249, provided that: ‘“This title [enacting this chapter,
amending section 1715z-15 of this title and sections
1437f, 1472, 1485, and 1487 of Title 42, The Public Health
and Welfare, and enacting provisions set out below]
may be cited as the ‘Low-Income Housing Preservation
and Resident Homeownership Act of 1990°.”’

APPLICABILITY

Section 235 of Pub. L. 100-242, as added by Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat. 4274,
provided that: ‘“‘Subject to section 605 of the Cranston-
Gonzalez National Affordable Housing Act [Pub. L.
101-625, set out above], the requirements of this subtitle
[subtitle B (§§211-235) of title IT of Pub. L. 100-242, en-
acting this subchapter] shall apply to any project that
is eligible low-income housing on or after November 1,
1987.”

REGULATIONS

Pub. L. 102-550, title III, §332, Oct. 28, 1992, 106 Stat.
3773, provided that: ‘‘Except as otherwise provided in
this title [enacting sections 4141 to 4147 of this title,
amending sections 1715z-1, 1715z-6, 4103, 4105 to 4112,
4116, 4119, 4121, 4122, 4124, and 4125 of this title, enacting
provisions set out as notes under this section and sec-
tions 1715z-6, 4109, and 4117 of this title, and amending
provisions set out as a note under this section], the
Secretary of Housing and Urban Development shall
issue interim regulations implementing this title and
the amendments made by this title not later than the
expiration of the 90-day period beginning on the date of
the enactment of this Act [Oct. 28, 1992], which shall
take effect upon issuance. The Secretary shall issue
final regulations implementing this title and the
amendments made by this title after notice and oppor-
tunity for public comment regarding the interim regu-
lations, pursuant to the provisions of section 553 of
title 5, United States Code (notwithstanding sub-
sections (a)(2), (b)(B), and (d)(3) of such section). The
duration of the period for public comment shall not be
less than 60 days, and the final regulations shall be is-
sued not later than the expiration of the 60-day period
beginning upon the conclusion of the comment period
and shall take effect upon issuance.”

LoOW-INCOME HOUSING PRESERVATION

Pub. L. 104-204, title II, Sept. 26, 1996, 110 Stat. 2883,
provided in part: ‘“That of the total amount provided
under this head, $350,000,000 shall be available for use in
conjunction with properties that are eligible for assist-
ance under the Low-Income Housing Preservation and
Resident Homeownership Act of 1990 (LIHPRHA) [see
Short Title note above] or the Emergency Low Income
Housing Preservation Act of 1987 (ELIHPA) [see Codi-
fication note set out preceding this section], of which
$75,000,000 shall be available for obligation until March
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1, 1997 for projects (1) that are subject to a repayment
or settlement agreement that was executed between
the owner and the Secretary prior to September 1, 1995;
(2) whose submissions were delayed as a result of their
location in areas that were designated as a Federal dis-
aster area in a Presidential Disaster Declaration; or (3)
whose processing was, in fact or in practical effect, sus-
pended, deferred, or interrupted for a period of twelve
months or more because of differing interpretations, by
the Secretary and an owner or by the Secretary and a
State or local rent regulatory agency, concerning the
timing of filing eligibility or the effect of a presump-
tively applicable State or local rent control law or reg-
ulation on the determination of preservation value
under section 213 of LIHPRHA, as amended [12 U.S.C.
4103], if the owner of such project filed notice of intent
to extend the low-income affordability restrictions of
the housing, or transfer to a qualified purchaser who
would extend such restrictions, on or before November
1, 1993; and of which, up to $100,000,000 may be used for
rental assistance to prevent displacement of families
residing in projects whose owners prepay their mort-
gages; and the balance of which shall be available from
the effective date of this Act [Sept. 26, 1996] for sales to
preferred priority purchasers: Provided further, That
with the exception of projects described in clauses (1),
(2), or (3) of the preceding proviso, the Secretary shall,
notwithstanding any other provision of law, suspend
further processing of preservation applications which
have not heretofore received approval of a plan of ac-
tion: Provided further, That $150,000,000 of amounts re-
captured from interest reduction payment contracts for
section 236 [12 U.S.C. 1716z-1] projects whose owners
prepay their mortgages during fiscal year 1997 shall be
rescinded: Provided further, That an owner of eligible
low-income housing may prepay the mortgage or re-
quest voluntary termination of a mortgage insurance
contract, so long as said owner agrees not to raise rents
for sixty days after such prepayment: Provided further,
That such developments have been determined to have
preservation equity at least equal to the lesser of $5,000
per unit or $500,000 per project or the equivalent of
eight times the most recently published monthly fair
market rent for the area in which the project is located
as the appropriate unit size for all of the units in the
eligible project: Provided further, That the Secretary
may modify the regulatory agreement to permit own-
ers and priority purchasers to retain rental income in
excess of the basic rental charge in projects assisted
under section 236 of the National Housing Act, for the
purpose of preserving the low- and moderate-income
character of the housing: Provided further, That eligible
low-income housing shall include properties meeting
the requirements of this paragraph with mortgages
that are held by a State agency as a result of a sale by
the Secretary without insurance, which immediately
before the sale would have been eligible low-income
housing under LIHPRHA: Provided further, That not-
withstanding any other provision of law, subject to the
availability of appropriated funds, each low-income
family, and moderate-income family who is elderly or
disabled or is residing in a low-vacancy area, residing
in the housing on the date of prepayment or voluntary
termination, and whose rent, as a result of a rent in-
crease occurring no later than one year after the date
of the prepayment, exceeds 30 percent of adjusted in-
come, shall be offered tenant-based assistance in ac-
cordance with section 8 [42 U.S.C. 1437f] or any succes-
sor program, under which the family shall pay no less
for rent than it paid on such date: Provided further,
That any family receiving tenant-based assistance
under the preceding proviso may elect (1) to remain in
the unit of the housing and if the rent exceeds the fair
market rent or payment standard, as applicable, the
rent shall be deemed to be the applicable standard, so
long as the administering public housing agency finds
that the rent is reasonable in comparison with rents
charged for comparable unassisted housing units in the
market or (2) to move from the housing and the rent
will be subject to the fair market rent of the payment
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standard, as applicable, under existing program rules
and procedures: Provided further, That the tenant-based
assistance made available under the preceding two pro-
visos are in lieu of benefits provided in subsections [sic]
223(b), (c¢), and (d) of the Low-Income Housing Preserva-
tion and Resident Homeownership Act of 1990 [12 U.S.C.
4113(b), (c), (d)]: Provided further, That any sales shall be
funded using the capital grant available under section
220(d)(3)(A) of LIHPRHA [12 U.S.C. 4110(d)(3)(A)]: Pro-
vided further, That any extensions shall be funded using
a non-interest-bearing capital (direct) loan by the Sec-
retary not in excess of the amount of the cost of reha-
bilitation approved in the plan of action plus 65 percent
of the property’s preservation equity and under such
other terms and conditions as the Secretary may pre-
scribe: Provided further, That any capital grant shall be
limited to seven times, and any capital loan limited to
six times, the annual fair market rent for the project,
as determined using the fair market rent for fiscal year
1997 for the area in which the project is located, using
the appropriate apartment sizes and mix in the eligible
project, except where, upon the request of a priority
purchaser, the Secretary determines that a greater
amount is necessary and appropriate to preserve low-
income housing: Provided further, That section 241(f) of
the National Housing Act [12 U.S.C. 1715z-6(f)] is re-
pealed and insurance under such section shall not be of-
fered as an incentive under LIHPRHA and ELIHPA:
Provided further, That up to $10,000,000 of the amount of
$350,000,000 made available by a preceding proviso in
this paragraph may be used at the discretion of the
Secretary to reimburse owners of eligible properties for
which plans of action were submitted prior to the effec-
tive date of this Act [Sept. 26, 1996], but were not exe-
cuted for lack of available funds, with such reimburse-
ment available only for documented costs directly ap-
plicable to the preparation of the plan of action as de-
termined by the Secretary, and shall be made available
on terms and conditions to be established by the Sec-
retary: Provided further, That, notwithstanding any
other provision of law, a priority purchaser may utilize
assistance under the HOME Investment Partnerships
Act [42 U.S.C. 12721 et seq.] or the Low Income Housing
Tax Credit [see 26 U.S.C. 42]: Provided further, That
projects with approved plans of action which exceed the
limitations on eligibility for funding imposed by this
Act may submit revised plans of action which conform
to these limitations by March 1, 1997, and retain the
priority for funding otherwise applicable from the
original date of approval of their plan of action, subject
to securing any additional necessary funding commit-
ments by August 1, 1997.”

Pub. L. 104-134, title I, §101(e) [title II], Apr. 26, 1996,
110 Stat. 1321-257, 1321-267; renumbered title I, Pub. L.
104-140, §1(a), May 2, 1996, 110 Stat. 1327, provided in
part that: “Of the total amount provided under this
head, $624,000,000, plus amounts recaptured from inter-
est reduction payment contracts for section 236 [12
U.S.C. 1715z-1] projects whose owners prepay their
mortgages during fiscal year 1996 (which amounts shall
be transferred and merged with this account), shall be
for use in conjunction with properties that are eligible
for assistance under the Low Income Housing Preserva-
tion and Resident Homeownership Act of 1990
(LIHPRHA) [see Short Title note above] or the Emer-
gency Low-Income Housing Preservation Act of 1987
(ELIHPA) [see Codification note set out preceding this
section]: Provided, That prior to August 15, 1996, fund-
ing to carry out plans of action shall be limited to sales
of projects to non-profit organizations, tenant-spon-
sored organizations, and other priority purchasers: Pro-
vided further, That of the amount made available by
this paragraph, up to $10,000,000 shall be available for
preservation technical assistance grants pursuant to
section 253 of the Housing and Community Develop-
ment Act of 1987 [12 U.S.C. 4143], as amended: Provided
further, That with respect to amounts made available
by this paragraph, after August 15, 1996, if the Sec-
retary determines that the demand for funding may ex-
ceed amounts available for such funding, the Secretary
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(1) may determine priorities for distributing available
funds, including giving priority funding to tenants dis-
placed due to mortgage prepayment and to projects
that have not yet been funded but which have approved
plans of action; and (2) may impose a temporary mora-
torium on applications by potential recipients of such
funding: Provided further, That an owner of eligible low-
income housing may prepay the mortgage or request
voluntary termination of a mortgage insurance con-
tract, so long as said owner agrees not to raise rents for
sixty days after such prepayment: Provided further,
That an owner of eligible low-income housing who has
not timely filed a second notice under section 216(d) [12
U.S.C. 4106(d)] prior to the effective date of this Act
[Apr. 26, 1996] may file such notice by April 15, 1996: Pro-
vided further, That such developments have been deter-
mined to have preservation equity at least equal to the
lesser of $5,000 per unit or $500,000 per project or the
equivalent of eight times the most recently published
fair market rent for the area in which the project is lo-
cated as the appropriate unit size for all of the units in
the eligible project: Provided further, That the Sec-
retary may modify the regulatory agreement to permit
owners and priority purchasers to retain rental income
in excess of the basic rental charge in projects assisted
under section 236 of the National Housing Act [12 U.S.C.
1715z-1], for the purpose of preserving the low and mod-
erate income character of the housing: Provided further,
That the Secretary may give priority to funding and
processing the following projects provided that the
funding is obligated not later than September 15, 1996:
(1) projects with approved plans of action to retain the
housing that file a modified plan of action no later
than August 15, 1996 to transfer the housing; (2)
projects with approved plans of action that are subject
to a repayment or settlement agreement that was exe-
cuted between the owner and the Secretary prior to
September 1, 1995; (3) projects for which submissions
were delayed as a result of their location in areas that
were designated as a Federal disaster area in a Presi-
dential Disaster Declaration; and (4) projects whose
processing was, in fact, or in practical effect, sus-
pended, deferred, or interrupted for a period of nine
months or more because of differing interpretations, by
the Secretary and an owner concerning the time of the
ability of an uninsured section 236 [12 U.S.C. 1715z-1]
property to prepay or by the Secretary and a State or
local rent regulatory agency, concerning the effect of a
presumptively applicable State or local rent control
law or regulation on the determination of preservation
value under section 213 of LIHPRHA, as amended [12
U.S.C. 4103], if the owner of such project filed notice of
intent to extend the low-income affordability restric-
tions of the housing, or transfer to a qualified pur-
chaser who would extend such restrictions, on or before
November 1, 1993: Provided further, That eligible low-in-
come housing shall include properties meeting the re-
quirements of this paragraph with mortgages that are
held by a State agency as a result of a sale by the Sec-
retary without insurance, which immediately before
the sale would have been eligible low-income housing
under LIHPRHA: Provided further, That notwithstand-
ing any other provision of law, subject to the availabil-
ity of appropriated funds, each unassisted low-income
family residing in the housing on the date of prepay-
ment or voluntary termination, and whose rent, as a
result of a rent increase occurring no later than one
year after the date of the prepayment, exceeds 30 per-
cent of adjusted income, shall be offered tenant-based
assistance in accordance with section 8 [42 U.S.C. 1437f]
or any successor program, under which the family shall
pay no less for rent than it paid on such date: Provided
further, That any family receiving tenant-based assist-
ance under the preceding proviso may elect (1) to re-
main in the unit of the housing and if the rent exceeds
the fair market rent or payment standard, as applica-
ble, the rent shall be deemed to be the applicable stand-
ard, so long as the administering public housing agency
finds that the rent is reasonable in comparison with
rents charged for comparable unassisted housing units
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in the market or (2) to move from the housing and the
rent will be subject to the fair market rent of the pay-
ment standard, as applicable, under existing program
rules and procedures: Provided further, That rents and
rent increases for tenants of projects for which plans of
action are funded under section 220(d)(3)(B) of
LIHPRHA [12 U.S.C. 4110(d)(3)(B)] shall be governed in
accordance with the requirements of the program under
which the first mortgage is insured or made (sections
236 or 221(d)(3) BMIR [12 U.S.C. 1715z-1, 4111(d)(3)], as ap-
propriate): Provided further, That the immediately fore-
going proviso shall apply hereafter to projects for
which plans of action are to be funded under such sec-
tion 220(d)(3)(B) [12 U.S.C. 4110(d)(3)(B)], and shall apply
to any project that has been funded under such section
starting one year after the date that such project was
funded: Provided further, That up to $10,000,000 of the
amount made available by this paragraph may be used
at the discretion of the Secretary to reimburse owners
of eligible properties for which plans of action were
submitted prior to the effective date of this Act [Apr.
26, 1996], but were not executed for lack of available
funds, with such reimbursement available only for doc-
umented costs directly applicable to the preparation of
the plan of action as determined by the Secretary, and
shall be made available on terms and conditions to be
established by the Secretary: Provided further, That,
notwithstanding any other provision of law, effective
October 1, 1996, the Secretary shall suspend further
processing of preservation applications which do not
have approved plans of action.”

For similar provisions see Pub. L. 104-120, §2(b), Mar.
28, 1996, 110 Stat. 834.

CONDITIONS OF ASSISTANCE

Pub. L. 102-550, title III, §314, Oct. 28, 1992, 106 Stat.
3770, provided that:

‘‘(a) ELIHPA OF 1987.—The Secretary may not require,
as a condition of eligibility for or receipt of technical
assistance made available under the Departments of
Veterans Affairs and Housing and Urban Development,
and Independent Agencies Appropriations Act, 1992
(Public Law 102-139 [105 Stat. 736, see Tables for classi-
fication]) (including any phase of a grant), that an ap-
plicant participate in a training program sponsored or
conducted by the Department of Housing and Urban
Development for acquisition of eligible low income
housing under the provisions of the Emergency Low In-
come Housing Preservation Act of 1987 [see Codifica-
tion note above], and may not provide any preference
or priority for such assistance for any applicant based
on participation in such a program.

“‘(b) LIHPRHA OF 1990.—The Secretary may require, as
a condition of eligibility for or receipt of technical as-
sistance made available under the Departments of Vet-
erans Affairs and Housing and Urban Development, and
Independent Agencies Appropriations Act, 1992 (Public
Law 102-139) (including any phase of a grant), that an
applicant participate in a training program sponsored
or conducted by the Department of Housing and Urban
Development for acquisition of eligible low-income
housing under this title [enacting sections 4141 to 4147
of this title, amending sections 1715z-1, 1715z-6, 4103,
4105 to 4112, 4116, 4119, 4121, 4122, 4124, and 4125 of this
title, enacting provisions set out as notes under this
section and sections 1715z-6, 4109, and 4117 of this title,
and amending provisions set out as a note under this
section], and may provide preference or priority for
such assistance for applicants based on participation in
such a program, but only if the program is made avail-
able on a nationwide basis not later than March 1,
1993.”

TRANSITION PROVISIONS

Section 604 of Pub. L. 101-625, as amended by Pub. L.
102-550, title III, §313, Oct. 28, 1992, 106 Stat. 3769, pro-
vided that:

‘‘(a) HOUSING ELIGIBLE FOR ELECTION.—Any owner of
housing that becomes eligible low-income housing be-
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fore January 1, 1991 and who, before such date, filed a
notice of intent under section 222 of the Emergency
Low Income Housing Preservation Act of 1987 [formerly
set out in a note under section 1715] of this title] (as
such section existed before the date of the enactment of
this Act [Nov. 28, 1990]) or under section 212 of such Act
[12 U.S.C. 4102] (as amended by section 601(a)) may elect
to be subject to (1) the provisions of such Act as in ef-
fect before the date of the enactment of this Act, or (2)
the provisions of the Low-Income Housing Preservation
and Resident Homeownership Act of 1990 [see Short
Title note above], after the date of the enactment of
this Act. The Secretary shall establish procedures for
owners to make the election under the preceding sen-
tence. An owner that elects to be subject to the provi-
sions of the Emergency Low Income Housing Preserva-
tion Act of 1987 shall comply with section 212(b), sec-
tion 217(a)(2), and section 217(c) of the Low-Income
Housing Preservation and Resident Homeownership Act
of 1990 [12 U.S.C. 4102(b) and 4107(a)(2), (¢)].

“(b) RIGHT OF CONVERSION TO NEW SYSTEM.—Any
owner who has filed a plan of action on or before Octo-
ber 11, 1990, shall have the right to convert to the sys-
tem of incentives and restrictions under this subtitle
[subtitle A of title VI of Pub. L. 101-625, see Effective
Date note above], with such adjustments as the Sec-
retary determines to be appropriate to compensate for
the value of any incentives the owner received under
the Emergency Low Income Housing Preservation Act
of 1987 [see Codification note preceding this section].
Owners filing plans after such date shall not have any
right under this subsection.

‘“‘(c) EFFECTIVENESS OF REPEALED PROVISIONS.—Not-
withstanding the amendment made by section 601(a)
[enacting this chapter], the provisions of the Emer-
gency Low Income Housing Preservation Act of 1987 (as
in effect immediately before the date of the enactment
of this Act [Nov. 28, 1990]) shall apply with respect to
any housing for which the election under subsection
(a)(1) is made. With respect to housing for which such
an election is made—

‘(1) in making incentives under section 224 of such
Act [formerly set out in a note under section 1715 of
this title] available to such housing, the Secretary—

“‘(A) shall, for approvable plans of action, provide
assistance sufficient to enable a nonprofit organiza-
tion that has purchased or will purchase an eligible
low income housing project to meet project over-
sight costs; and

“(B) may not refuse to offer incentives referred to
in such section to any owner who filed a notice of
intent under section 222 of such Act before October
15, 1991, based solely on the date of filing of the plan
of action for the housing; and

‘(2) the provisions of section 233(1)(A)(i) of such Act
[formerly set out in a note under section 1715/ of this
title] shall not apply, and the term ‘eligible low in-
come housing’ shall, for purposes of such Act, shall
[sic] include housing financed by a loan or mortgage
that is insured or held by the Secretary or a State or
State agency under section 221(d)(3) of the National
Housing Act [12 U.S.C. 17151(d)(3)] and receiving loan
management assistance under section 8 of the United
States Housing Act of 1937 [42 U.S.C. 1437f] due to a
conversion from section 101 of the Housing and Urban
Development Act of 1965 [12 U.S.C. 1701s].

‘“(d) REGULATIONS.—Not later than the expiration of
the 90-day period beginning on the date of the enact-
ment of this Act [Nov. 28, 1990], the Secretary of Hous-
ing and Urban Development shall, subject to the provi-
sions of section 553 of title 5, United States Code, pub-
lish proposed rules to implement this subtitle and the
amendments made by this subtitle. Not later than 45
days after the expiration of the period under the pre-
ceding sentence the Secretary shall issue interim or
final rules to implement such provisions.”’
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§4102. Notice of intent
(a) Filing with Secretary

An owner of eligible low-income housing that
intends to terminate the low-income afford-
ability restrictions through prepayment or vol-
untary termination in accordance with section
4108 of this title, extend the low-income afford-
ability restrictions of the housing in accordance
with section 4109 of this title, or transfer the
housing to a qualified purchaser in accordance
with section 4110 of this title, shall file with the
Secretary a notice indicating such intent in the
form and manner as the Secretary shall pre-
scribe.

(b) Filing with State or local government, ten-
ants, and mortgagee

The owner, upon filing a notice of intent under
this section, shall simultaneously file the notice
of intent with the chief executive officer of the
appropriate State or local government for the
jurisdiction within which the housing is located
and with the mortgagee, and shall inform the
tenants of the housing of the filing.

(¢) Ineligibility for filing

An owner shall not be eligible to file a notice
of intent under this section if the mortgage cov-
ering the housing—

(1) falls into default on or after November 28,

1990; or

(2)(A) fell into default before, but is current
as of, November 28, 1990; and

(B) the owner does not agree to recompense
the appropriate Insurance Fund, in the
amount the Secretary determines appropriate,
for any losses sustained by the Fund as a re-
sult of any work-out or other arrangement
agreed to by the Secretary and the owner with
respect to the defaulted mortgage.

The Secretary shall carry out this subsection in
a manner consistent with the provisions of sec-
tion 1701z-11 of this title.

(Pub. L. 100-242, title II, §212, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4249.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4103, 4106, 4107,
4108, 4113 of this title.

§4103. Appraisal and preservation value of eligi-
ble low-income housing

(a) Appraisal

Upon receiving notice of intent regarding an
eligible low-income housing project indicating
an intent to extend the low-income affordability
restrictions under section 4109 of this title or
transfer the housing under section 4110 of this
title, the Secretary shall provide for determina-
tion of the preservation value of the housing, as
follows:

(1) Appraisers

The preservation value shall be determined
by 2 independent appraisers, one of whom shall
be selected by the Secretary and one of whom
shall be selected by the owner. The appraisals
shall be conducted not later than 4 months
after filing the notice of intent under section
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4102 of this title, and the owner shall submit
to the Secretary the appraisal made by the
owner’s selected appraiser not later than 90
days after receipt of the notice under para-
graph (2). If the 2 appraisers fail to agree on
the preservation value, and the Secretary and
the owner also fail to agree on the preserva-
tion value, the Secretary and the owner shall
jointly select and jointly compensate a third
appraiser, whose appraisal shall be binding on
the parties.

(2) Notice

Not later than 30 days after the filing of a
notice of intent to seek incentives under sec-
tion 4109 of this title or transfer the property
under section 4110 of this title, the Secretary
shall provide written notice to the owner fil-
ing the notice of intent of—

(A) the need for the owner to acquire an
appraisal of the property under paragraph
D);

(B) the rules and guidelines for such ap-
praisals;

(C) the filing deadline for submission of
the appraisal under paragraph (1);

(D) the need for an appraiser retained by
the Secretary to inspect the housing and
project financial records; and

(E) any delegation to the appropriate
State agency by the Secretary of respon-
sibilities regarding the appraisal.

(8) Timeliness

The Secretary may approve a plan of action
to receive incentives under section 4109 or 4110
of this title only based upon an appraisal con-
ducted in accordance with this subsection that
is not more than 30 months old.

(b) Preservation value

For purposes of this subchapter, the preserva-
tion value of eligible low-income housing ap-
praised under this section shall be—

(1) for purposes of extending the low-income
affordability restrictions and receiving incen-
tives under section 4109 of this title, the fair
market value of the property based on the
highest and best use of the property as resi-
dential rental housing; and

(2) for purposes of transferring the property
under section 4110 or 4111 of this title, the fair
market value of the housing based on the
highest and best use of the property.

(c¢) Guidelines

The Secretary shall provide written guidelines
for appraisals of preservation value, which shall
assume repayment of the existing federally as-
sisted mortgage, termination of the existing
low-income affordability restrictions, simulta-
neous termination of any Federal rental assist-
ance, and costs of compliance with any State or
local laws of general applicability. The guide-
lines may permit reliance upon assessments of
rehabilitation needs and other conversion costs
determined by an appropriate State agency, as
determined by the Secretary. The guidelines
shall instruct the appraiser to use the greater of
actual project operating expenses at the time of
the appraisal (based on the average of the actual
project operating expenses during the preceding



Page 1439

3 years) or projected operating expenses after
conversion in determining preservation value.
The guidelines established by the Secretary
shall not be inconsistent with customary ap-
praisal standards. The guidelines shall also meet
the following requirements:

(1) Residential rental value

In the case of preservation value determined
under subsection (b)(1) of this section, the
guidelines shall assume conversion of the
housing to market-rate rental housing and
shall establish methods for (A) determining re-
habilitation expenditures that would be nec-
essary to bring the housing up to quality
standards required to attract and sustain a
market rate tenancy upon conversion, and (B)
assessing other costs that the owner could rea-
sonably be expected to incur if the owner con-
verted the property to market-rate multifam-
ily rental housing.

(2) Highest and best use value

In the case of preservation value determined
under subsection (b)(2) of this section, the
guidelines shall assume conversion of the
housing to highest and best use for the prop-
erty and shall establish methods for (A) deter-
mining any rehabilitation expenditures that
would be necessary to convert the housing to
such use, and (B) assessing other costs that
the owner could reasonably be expected to
incur if the owner converted the property to
its highest and best use.

(Pub. L. 100-242, title II, §213, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4250; amended Pub. L. 102-550, title III, §302, Oct.
28, 1992, 106 Stat. 3763.)

AMENDMENTS
1992—Subsec. (c¢). Pub. L. 102-550 inserted ‘‘simulta-

neous termination of any Federal rental assistance,”
before ‘‘and costs’ in first sentence.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4104, 4105, 4106,
4110, 4111, 4117, 4119 of this title.

§4104. Annual authorized return and preserva-
tion rents

(a) Annual authorized return

Pursuant to an appraisal under section 4103 of
this title, the Secretary shall determine the an-
nual authorized return on the appraised housing,
which shall be equal to 8 percent of the preser-
vation equity (as such term is defined in section
4119(8) of this title).

(b) Preservation rents

The Secretary shall also determine the aggre-
gate preservation rents under this subsection for
each project appraised under section 4103 of this
title. The aggregate preservation rents shall be
used solely for the purposes of comparison with
Federal cost limits under section 4105 of this
title. Actual rents received by an owner (or a
qualified purchaser) shall be determined pursu-
ant to section 4109, 4110, or 4111 of this title. The
aggregate preservation rents shall be estab-
lished as follows:

(1) Extension of affordability limits

The aggregate preservation rent for purposes
of receiving incentives pursuant to extension
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of the low-income affordability restrictions
under section 4109 of this title shall be the
gross potential income for the project, deter-
mined by the Secretary, that would be re-
quired to support the following costs:
(A) The annual authorized return deter-
mined under subsection (a) of this section.
(B) Debt service on any rehabilitation loan
for the housing.
(C) Debt service on the federally-assisted
mortgage for the housing.
(D) Project operating expenses.
(E) Adequate reserves.

(2) Sale

The aggregate preservation rent for purposes
of receiving incentives pursuant to sale under
section 4110 or 4111 of this title shall be the
gross income for the project determined by the
Secretary, that would be required to support
the following costs:

(A) Debt service on the loan for acquisi-
tion of the housing.

(B) Debt service on any rehabilitation loan
for the housing.

(C) Debt service on the federally-assisted
mortgage for the housing.

(D) Project operating expenses.

(E) Adequate reserves.

(Pub. L. 100-242, title II, §214, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4251.)
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 4105, 4106, 4109,
4111, 4119, 4122 of this title.

§4105. Federal cost limits
plans of action

and limitations on

(a) Determination of relationship to Federal cost
limits
(1) Initial determination

For each eligible low-income housing project
appraised under section 4103(a) of this title,
the Secretary shall determine whether the ag-
gregate preservation rents for the project de-
termined under paragraph (1) or (2) of section
4104(b) of this title exceed the amount deter-
mined by multiplying 120 percent of the fair
market rental (established under section
1437f(c) of title 42) for the market area in
which the housing is located by the number of
dwelling units in the project (according to ap-
propriate unit sizes).

(2) Relevant local markets

If the aggregate preservation rents for a
project exceeds the amount determined under
paragraph (1), the Secretary shall determine
whether such aggregate rents exceed the
amount determined by multiplying 120 percent
of the prevailing rents in the relevant local
market area in which the housing is located
by the number of units in the project (accord-
ing to the appropriate unit sizes). A relevant
local market area shall be an area geographi-
cally smaller than a market area established
by the Secretary under section 1437f(c)(1) of
title 42 that is identifiable as a distinct rental
market area. The Secretary may rely on the
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appraisal to determine the relevant local mar-
ket areas and prevailing rents in such local
areas and any other information the Secretary
determines is appropriate.

(3) Effect

For purposes of this subchapter, the aggre-
gate preservation rents shall be considered to
exceed the Federal cost limits under this sub-
section only if the aggregate preservation
rents exceed the amount determined under
paragraph (1) and the amount determined
under paragraph (2).

(b) Limitations on action pursuant to Federal
cost limits

(1) Housing within Federal cost limits

If the aggregate preservation rents for an el-
igible low-income housing project do not ex-
ceed the Federal cost limit, the owner may
not prepay the mortgage on the housing or
terminate the insurance contract with respect
to the housing, except as permitted under sec-
tion 4114 of this title. The owner may—

(A) file a plan of action under section 4107
of this title to receive incentives under sec-
tion 4109 of this title; or

(B) file a second notice of intent under sec-
tion 4106(d) of this title indicating an inten-
tion to transfer the housing under section
4110 of this title and take actions pursuant
to such section.

(2) Housing exceeding Federal cost limits

If the aggregate preservation rents for an el-
igible low-income housing project exceed the
Federal cost limit, the owner may—

(A) file a plan of action under section 4107
of this title to receive incentives under sec-
tion 4109 of this title if the owner agrees to
accept incentives under such sections in an
amount that shall not exceed the Federal
cost limit;

(B) file a second notice of intent under sec-
tion 4106(d) of this title indicating an inten-
tion to transfer the housing under section
4110 of this title and take actions pursuant
to such section if the owner agrees to trans-
fer the housing at a price that shall not ex-
ceed the Federal cost limit; or

(C) file a second notice of intent under sec-
tion 4106(d) of this title indicating an inten-
tion to prepay the mortgage or voluntarily
terminate the insurance, subject to the man-
datory sale provisions under section 4111 of
this title.

(Pub. L. 100-242, title II, §215, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4252; amended Pub. L. 102-550, title III, §317(a)(1),
Oct. 28, 1992, 106 Stat. 3772.)

AMENDMENTS

1992—Subsec. (a)(2). Pub. L. 102-550 made technical
amendment to reference to section 1437f(c)(1) of title 42
to reflect correction of corresponding provision of
original act.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4104, 4106, 4109,
4110, 4119 of this title.
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§4106. Information from Secretary

(a) Information to owners terminating afford-
ability restrictions

The Secretary shall provide each owner who
submits a notice of intent to terminate the low-
income affordability restrictions on the housing
under section 4108 of this title with information
under this section not later than 6 months after
receipt of the notice of intent. The information
shall include a description of the criteria for
such termination specified under section 4108 of
this title and the documentation required to
satisfy such criteria.

(b) Information to owners extending low-income
affordability restrictions

The Secretary shall provide each owner who
submits notice of intent to extend the low-in-
come affordability restrictions on the housing
under section 4109 of this title or transfer the
housing under section 4110 of this title to a
qualified purchaser with information under this
subsection not later than 9 months after receipt
of the notice of intent. The information shall in-
clude any information necessary for the owner
to prepare a plan of action under section 4107 of
this title, including the following:

(1) Preservation values

A statement of the preservation value of the
housing determined under paragraphs (1) and
(2) of section 4103(b) of this title.

(2) Preservation rent

A statement of the preservation rent for the
housing as calculated under section 4104(b) of
this title.

(3) Federal cost limits

A statement of the applicable Federal cost
limits for the market area (or relevant local
market area, if applicable) in which the hous-
ing is located, which shall explain the limita-
tions under sections 4109 and 4110 of this title
of the amount of assistance that the Secretary
may provide based on such cost limits.

(4) Federal cost limit analysis

A statement of whether the aggregate pres-
ervation rents exceed the Federal cost limits
and a direction to the owner to file a plan of
action under section 4107 of this title or sub-
mit a second notice of intent under subsection
(d) of this section, whichever is applicable.

(c) Availability to tenants

The Secretary shall make any information
provided to the owner under subsections (a) and
(b) of this section available to the tenants of the
housing, together with other information relat-
ing to the rights and opportunities of the ten-
ants.

(d) Second notice of intent
(1) Filing
Each owner of eligible low-income housing
that elects to transfer housing under section

4110 of this title shall submit to the Secretary,

in such form and manner as the Secretary pre-

scribes, notice of intent to sell the housing
under section 4110 of this title. To be eligible
to prepay the mortgage or voluntarily termi-
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nate the insurance contract on the mortgage,
an owner of housing for which the preserva-
tion rents exceed the Federal cost limits under
section 4105(b) of this title shall submit to the
Secretary notice of such intent. The provi-
sions of sections 4111 and 4113 of this title shall
apply to any owner submitting a notice under
the preceding sentence.

(2) Timing

A second notice of intent under this sub-
section shall be submitted not later than 30
days after receipt of information from the Sec-
retary under this section. If an owner fails to
submit such notice within such period, the no-
tice of intent submitted by the owner under
section 4102 of this title shall be void and inef-
fective for purposes of this subchapter.

(3) Filing with the State or local government,
tenants, and mortgagee

Upon filing a second notice of intent under
this subsection, the owner shall simulta-
neously file such notice of the intent with the
chief executive officer of the appropriate State
or local government for the jurisdiction with-
in which the housing is located and with the
mortgagee, and shall inform the tenants of the
housing of the filing.

(Pub. L. 100-242, title II, §216, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4253; amended Pub. L. 102-550, title III, §§303,
317(a)(2), Oct. 28, 1992, 106 Stat. 3763, 3772.)

AMENDMENTS

1992—Subsec. (b)(4). Pub. L. 102-550, §317(a)(2), sub-
stituted ‘‘exceed” for ‘‘exceeds’.
Subsec. (d)(3). Pub. L. 102-550, §303, added par. (3).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4105, 4107, 4110,
4111 of this title.

§4107. Plan of action

(a) Submission to Secretary
(1) Timing

Not later than 6 months after receipt of the
information from the Secretary under section
4106 of this title an owner seeking to termi-
nate the low-income affordability restrictions
through prepayment of the mortgage or vol-
untary termination under section 4108 of this
title, or to extend the low-income afford-
ability restriction on the housing under sec-
tion 4109 of this title, shall submit a plan of
action to the Secretary in such form and man-
ner as the Secretary shall prescribe. Any
owner or purchaser seeking a transfer of the
housing under section 4110 or 4111 of this title
shall submit a plan of action under this sec-
tion to the Secretary upon acceptance of a
bona fide offer under section 4110(b) or (c) of
this title or upon making of any bona fide
offer under section 4111 of this title.

(2) Copies to tenants

Each owner submitting a plan of action
under this section to the Secretary shall also
submit a copy to the tenants of the housing.
The owner shall simultaneously submit the
plan of action to the office of the chief execu-

tive officer of the appropriate State or local
government for the jurisdiction within which
the housing is located. Each owner and the
Secretary shall also, upon request, make
available to the tenants of the housing and to
the office of the chief executive officer of the
appropriate State or local government for the
jurisdiction within which the housing is lo-
cated all documentation supporting the plan
of action, but not including any information
that the Secretary determines is proprietary
information. An appropriate agency of such
State or local government shall review the
plan and advise the tenants of the housing of
any programs that are available to assist the
tenants in carrying out the purposes of this
title.1

(3) Failure to submit

If the owner does not submit a plan of action
to the Secretary within the 6-month period re-
ferred to in paragraph (1) (or the applicable
longer period), the notice of intent shall be in-
effective for purposes of this subchapter and
the owner may not submit another notice of
intent under section 4102 of this title until 6
months after the expiration of such period.

(b) Contents

(1) Termination of affordability restrictions

If the plan of action proposes to terminate
the low-income affordability restrictions
through prepayment or voluntary termination
in accordance with section 4108 of this title,
the plan shall include—

(A) a description of any proposed changes
in the status or terms of the mortgage or
regulatory agreement;

(B) a description of any proposed changes
in the low-income affordability restrictions;

(C) a description of any change in owner-
ship that is related to prepayment or vol-
untary termination;

(D) an assessment of the effect of the pro-
posed changes on existing tenants;

(E) an analysis of the effect of the pro-
posed changes on the supply of housing af-
fordable to low- and very low-income fami-
lies or persons in the community within
which the housing is located and in the area
that the housing could reasonably be ex-
pected to serve; and

(F) any other information that the Sec-
retary determines is necessary to achieve
the purposes of this title.!

(2) Extension of affordability restrictions

If the plan of action proposes to extend the
low-income affordability restrictions of the
housing in accordance with section 4109 of this
title or transfer the housing to a qualified pur-
chaser in accordance with section 4110 of this
title, the plan shall include—

(A) a description of any proposed changes
in the status or terms of the mortgage or
regulatory agreement;

(B) a description of the Federal incentives
requested (including cash flow projections),
and analyses of how the owner will address
any physical or financial deficiencies and

1See References in Text note below.
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maintain the low-income affordability re-
strictions of the housing;

(C) a description of any assistance from
State or local government agencies, includ-
ing low-income housing tax credits, that
have been offered to the owner or purchaser
or for which the owner or purchaser has ap-
plied or intends to apply;

(D) a description of any transfer of the
property, including the identity of the trans-
feree and a copy of any documents of sale;
and

(BE) any other information that the Sec-
retary determines is necessary to achieve
the purposes of this title.l

(c) Revisions

An owner may from time to time revise and
amend the plan of action as may be necessary to
obtain approval of the plan under this sub-
chapter. The owner shall submit any revision to
the Secretary and to the tenants of the housing
and make available to the Secretary and ten-
ants all documentation supporting any revision,
but not including any information that the Sec-
retary determines is proprietary information.

(Pub. L. 100-242, title II, §217, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4254; amended Pub. L. 102-550, title III, §304, Oct.
28, 1992, 106 Stat. 3763.)

REFERENCES IN TEXT

This title, referred to in subsecs. (a)(2) and (b)(1)(F),
(2)(E), means title IT of Pub. L. 100-242, as amended by
Pub. L. 101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4249, known as the Low-Income Housing Preservation
and Resident Homeownership Act of 1990, which is clas-
sified principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 4101 of this title and Tables.

AMENDMENTS

1992—Subsec. (a)(2). Pub. L. 102-550, §304(a), inserted
after second sentence ‘‘Each owner and the Secretary
shall also, upon request, make available to the tenants
of the housing and to the office of the chief executive
officer of the appropriate State or local government for
the jurisdiction within which the housing is located all
documentation supporting the plan of action, but not
including any information that the Secretary deter-
mines is proprietary information.”

Subsec. (c). Pub. L. 102-550, §304(b), inserted before
period at end ‘‘and make available to the Secretary and
tenants all documentation supporting any revision, but
not including any information that the Secretary de-
termines is proprietary information’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4105, 4106, 4110
of this title.

§4108. Prepayment and voluntary termination

(a) Approval

The Secretary may approve a plan of action
that provides for termination of the low-income
affordability restrictions through prepayment of
the mortgage or voluntary termination of the
mortgage insurance contract only upon a writ-
ten finding that—

(1) implementation of the plan of action will
not—

(A) materially increase economic hardship

for current tenants, and will not in any
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event result in (i) a monthly rental payment
by any current tenant that exceeds 30 per-
cent of the monthly adjusted income of the
tenant or an increase in the monthly rental
payment in any year that exceeds 10 percent
(whichever is lower), or (ii) in the case of a
current tenant who already pays more than
such percentage, an increase in the monthly
rental payment in any year that exceeds the
increase in the Consumer Price Index or 10
percent (whichever is lower); or

(B) involuntarily displace current tenants
(except for good cause) where comparable
and affordable housing is not readily avail-
able determined without regard to the avail-
ability of Federal housing assistance that
would address any such hardship or involun-
tary displacement; and

(2) the supply of vacant, comparable housing
is sufficient to ensure that such prepayment
will not materially affect—

(A) the availability of decent, safe, and
sanitary housing affordable to low-income
and very low-income families or persons in
the area that the housing could reasonably
be expected to serve;

(B) the ability of low-income and very low-
income families or persons to find afford-
able, decent, safe, and sanitary housing near
employment opportunities; or

(C) the housing opportunities of minorities
in the community within which the housing
is located.

(b) Standards and procedure for written findings
(1) Standards

A written finding under subsection (a) of
this section shall be based on an analysis of
the evidence considered by the Secretary in
reaching such finding and shall contain docu-
mentation of such evidence.

(2) Procedure and criteria

The Secretary shall, by regulation, develop
(A) a procedure for determining whether the
conditions under paragraphs (1) and (2) of sub-
section (a) of this section exist, (B) require-
ments for evidence on which such determina-
tions are based, and (C) criteria on which such
determinations are based.

(c) Disapproval

If the Secretary determines a plan of action to
prepay a mortgage or terminate an insurance
contract fails to meet the requirements of sub-
section (a) of this section, the Secretary shall
disapprove the plan, the notice of intent filed
under section 4102 of this title by such owner
shall not be effective for purposes of this sub-
chapter, and the owner may, in order to receive
incentives under this subchapter, file a new no-
tice of intent under such section.

(Pub. L. 100-242, title II, §218, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4256; amended Pub. L. 102-550, title III, §305, Oct.
28, 1992, 106 Stat. 3763.)

AMENDMENTS

1992—Subsecs. (b), (¢). Pub. L. 102-550 added subsec.
(b) and redesignated former subsec. (b) as (c).
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SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4102, 4106, 4107
of this title.

§4109. Incentives to extend low-income use
(a) Agreements by Secretary

After approving a plan of action from an
owner of eligible low-income housing that in-
cludes the owner’s plan to extend the low-in-
come affordability restrictions of the housing,
the Secretary shall, subject to the availability
of appropriations for such purpose, enter into
such agreements as are necessary to enable the
owner to receive (for each year after the ap-
proval of the plan of action) the annual author-
ized return for the housing determined under
section 4104(a) of this title, pay debt service on
the federally-assisted mortgage covering the
housing, pay debt service on any loan for reha-
bilitation of the housing, and meet project oper-
ating expenses and establish adequate reserves.
The Secretary shall take into account the Fed-
eral cost limits under section 4105(a) of this title
for the housing when providing incentives under
subsections?! (b)(2) and (3) of this section. The
Secretary shall take such actions as are nec-
essary to ensure that owners receive the annual
authorized return for the housing determined
under section 4104(a) of this title during the pe-
riod in which rent increases are phased in as
provided in section 4112(a)(2)(E) of this title, in-
cluding (in order of preference) (1) allowing the
owner access to residual receipt accounts (pur-
suant to subsection (b)(1) of this section), (2) de-
ferring remittance of excess rent payments, and
(3) providing an increase in rents permitted
under an existing contract under section 1437f of
title 42 (pursuant to subsection (b)(2) of this sec-
tion).

(b) Permissible incentives

Such agreements may include one or more of
the following incentives:
(1) Increased access to residual receipts ac-
counts.
(2) Subject to the availability of amounts
provided in appropriations Acts—

(A) an increase in the rents permitted
under an existing contract under section
1437f of title 42, or

(B) additional assistance under
1437f of title 42 or an extension
project-based assistance attached
housing; and

(3) An increase in the rents on units occu-
pied by current tenants as permitted under
section 4112 of this title.

(4) Financing of capital improvements under
section 201 of the Housing and Community De-
velopment Amendments of 1978.

(6) Financing of capital improvements
through provision of insurance for a second
mortgage under section 1715z-6 of this title.

(6) In the case of housing defined in section
4119(1)(A)(iii) of this title, redirection of the
Interest Reduction Payment subsidies to a
second mortgage.

(7) Access by the owner to a portion of the
preservation equity in the housing through

section
of any
to the

180 in original. Probably should be ‘‘subsection’.
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provision of insurance for a second mortgage
loan insured under section 1715z-6(f)2 of this
title or a non-insured mortgage loan approved
by the Secretary and the mortgagee.

(8) Other incentives authorized in law.

With respect to any housing with a mortgage in-
sured or otherwise assisted pursuant to section
1715z-1 of this title, the provisions of subsections
(f) and (g) of section 1715z-1 of this title notwith-
standing, the fair market rental charge for each
unit in such housing may be increased in accord-
ance with this subsection, but the owner shall
pay to the Secretary all rental charges collected
in excess of the basic rental charges, in an
amount not greater than the fair market rental
charges as such charges would have been estab-
lished under section 1715z-1(f) of this title absent
the requirements of this paragraph.

(Pub. L. 100-242, title II, §219, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4256; amended Pub. L. 102-550, title III, §306, Oct.
28, 1992, 106 Stat. 3764.)

REFERENCES IN TEXT

Section 201 of the Housing and Community Develop-
ment Amendments of 1978, referred to in subsec. (b)(4),
is section 201 of Pub. L. 95-557, title II, Oct. 31, 1978, 92
Stat. 2084, which enacted section 1715z-1a of this title
and amended section 1715z-1 of this title.

Section 1715z-6(f) of this title, referred to in subsec.
(b)(7), was repealed by Pub. L. 104-204, title II, Sept. 26,
1996, 110 Stat. 2885.

AMENDMENTS

1992—Subsec. (a). Pub. L. 102-550 inserted ‘‘(for each
yvear after the approval of the plan of action)’ after
“receive’” and inserted at end ‘“The Secretary shall
take such actions as are necessary to ensure that own-
ers receive the annual authorized return for the hous-
ing determined under section 4104(a) of this title during
the period in which rent increases are phased in as pro-
vided in section 4112(a)(2)(E) of this title, including (in
order of preference) (1) allowing the owner access to re-
sidual receipt accounts (pursuant to subsection (b)(1) of
this section), (2) deferring remittance of excess rent
payments, and (3) providing an increase in rents per-
mitted under an existing contract under section 1437f of
title 42 (pursuant to subsection (b)(2) of this section).”

STUDY OF PROJECTS ASSISTED UNDER FLEXIBLE
SUBSIDY PROGRAM

Section 318 of Pub. L. 102-550 provided that:

‘“(a) STUDY.—The Secretary shall conduct a study of
housing projects that (1) are assisted under section 236
of the National Housing Act [12 U.S.C. 1715z-1] or the
proviso of section 221(d)(5) of such Act [12 U.S.C.
17151(d)(5)], and (2) have received or are receiving assist-
ance under section 201 of the Housing and Community
Development Amendments of 1978 [see References in
Text note above], to determine the cost of providing
such projects with incentives under the Low-Income
Housing Preservation and Resident Homeownership Act
of 1990 [see Short Title note set out under section 4101
of this title]. The study shall examine any projects por-
tions of which assisted under such section 236 that are
assisted primarily by State agencies.

“(b) REPORT.—The Secretary shall submit a report to
the Congress regarding any findings and conclusions of
the study under subsection (a) not later than the expi-
ration of the 1-year period beginning on the date of the
enactment of this Act [Oct. 28, 1992].”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4102, 4103, 4104,
4105, 4106, 4107, 4110, 4111, 4112, 4114, 4119 of this title.

2See References in Text note below.
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§4110. Incentives for transfer to qualified pur-
chasers

(a) In general

With respect to any eligible low-income hous-
ing for which an owner has submitted a second
notice of intent under section 4106(d) of this
title to transfer the housing to a qualified pur-
chaser, the owner shall offer the housing for
transfer to qualified purchasers as provided in
this section. The Secretary shall issue regula-
tions describing the means by which potential
qualified purchasers shall be notified of the
availability of the housing for sale. The Sec-
retary shall take into account the Federal cost
limits under section 4105(a) of this title for the
housing when providing incentives under section
4109(b)(2) and (b)(3) of this title (pursuant to sub-
section (d)(3) of this section).

(b) Right of first offer to priority purchasers
(1) Negotiation period

For the 12-month period beginning on the re-
ceipt by the Secretary of a second notice of in-
tent under section 4106(d) of this title with re-
spect to such housing, the owner may offer to
sell and negotiate a sale of the housing only
with priority purchasers. The negotiated sale
price may not exceed the preservation value of
the housing determined under section
4103(b)(2) of this title. The owner or the pur-
chaser shall submit a plan of action under sec-
tion 4107 of this title for any sale under this
subsection, which shall include any request for
assistance under this section, upon the accept-
ance of any bona fide offer meeting the re-
quirements of this paragraph.

(2) Expression of interest

During such period, priority purchasers may
submit written notice to the Secretary stating
their interest in acquiring the housing. Such
notice shall be made in the form and include
such information as the Secretary may pre-
scribe.

(3) Information

Within 30 days of receipt of an expression of
interest by a priority purchaser, the Secretary
shall provide such purchaser with information
on the assistance available from the Federal
Government to facilitate a transfer and the
owner shall provide appropriate information
on the housing, as determined by the Sec-
retary.

(¢) Right of refusal for other qualified pur-
chasers

If no bona fide offer to purchase any eligible
low-income housing subject to this section that
meets the requirements of subsection (b) of this
section is made and accepted during the period
under such subsection, during the 3-month pe-
riod beginning upon the expiration of the 12-
month period under subsection (b)(1) of this sec-
tion, the owner of the housing may offer to sell
and may sell the housing only to qualified pur-
chasers. The negotiated sale price may not ex-
ceed the preservation value of the housing deter-
mined under section 4103(b)(2) of this title. The
owner or purchaser shall submit a plan of action
under section 4107 of this title for any sale under
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this subsection, which shall include any request
for assistance under this section, upon the ac-
ceptance of any bona fide offer meeting the re-
quirements of this paragraph.!
(d) Assistance

(1) Approval

If the qualified purchaser is a resident coun-
cil, the Secretary may not approve a plan of
action for assistance under this section unless
the council’s proposed resident homeowner-
ship program meets the requirements under
section 4116 of this title. For all other quali-
fied purchasers, the Secretary may not ap-
prove the plan unless the Secretary finds that
the criteria for approval under section 4112 of
this title have been satisfied.

(2) Amount

Subject to the availability of amounts ap-
proved in appropriations Acts, the Secretary
shall, for approvable plans of action, provide
assistance sufficient to enable qualified pur-
chasers (including all priority purchasers
other than resident councils acquiring under
the homeownership program authorized by
section 4116 of this title) to—

(A) acquire the eligible low-income hous-
ing from the current owner for a purchase
price not greater than the preservation eq-
uity of the housing;

(B) pay the debt service on the federally-
assisted mortgage covering the housing;

(C) pay the debt service on any loan for the
rehabilitation of the housing;

(D) meet project operating expenses and
establish adequate reserves for the housing,
and in the case of a priority purchaser, meet
project oversight costs;

(E) receive a distribution equal to an 8 per-
cent annual return on any actual cash in-
vestment (from sources other than assist-
ance provided under this title2) made to ac-
quire or rehabilitate the project;

(F) in the case of a priority purchaser, re-
ceive a reimbursement of all reasonable
transaction expenses associated with the ac-
quisition, loan closing, and implementation
of an approved plan of action; and

(G) in the case of an approved resident
homeownership program, cover the costs of
training for the resident council, home-
ownership counseling and training, the fees
for the nonprofit entity or public agency
working with the resident council and costs
related to relocation of tenants who elect to
move.

(3) Incentives
(A) In general

For all qualified purchasers of housing
under this subsection, the Secretary may
provide assistance for an approved plan of
action in the form of 1 or more of the incen-
tives authorized under section 4109(b) of this
title, except that the incentive under such
section 4109(b)(7) of this title may include an
acquisition loan under section 1715z—6(f)2 of
this title.

180 in original. Probably should be ‘‘subsection.”

2See References in Text note below.
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(B) Priority purchasers

Where the qualified purchaser is a priority
purchaser, the Secretary may provide assist-
ance for an approved plan of action (in the
form of a grant) for each unit in the housing
in an amount, as determined by the Sec-
retary, that does not exceed the present
value of the total of the projected published
fair market rentals for existing housing (es-
tablished by the Secretary under section
1437f(c) of title 42) for the next 10 years (or
such longer period if additional assistance is
necessary to cover the costs referred to in
paragraph (2)).

(Pub. L. 100-242, title II, §220, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4257; amended Pub. L. 102-550, title III, §307, Oct.
28, 1992, 106 Stat. 3764.)

REFERENCES IN TEXT

This title, referred to in subsec. (d)(2)(E), means title
II of Pub. L. 100-242, as amended by Pub. L. 101-625,
title VI, §601(a), Nov. 28, 1990, 104 Stat. 4249, known as
the Low-Income Housing Preservation and Resident
Homeownership Act of 1990, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 4101 of this title and Tables.

Section 1715z-6(f) of this title, referred to in subsec.
()(3)(A), was repealed by Pub. L. 104-204, title II, Sept.
26, 1996, 110 Stat. 2885.

AMENDMENTS

1992—Subsec. (d)(2). Pub. L. 102-550, §307(a), inserted
“(including all priority purchasers other than resident
councils acquiring under the homeownership program
authorized by section 4116 of this title)” after ‘‘pur-
chasers’.

Subsec. (d)(2)(D). Pub. L. 102-550, §307(b), inserted be-
fore semicolon at end ‘‘, and in the case of a priority
purchaser, meet project oversight costs’.

Subsec. (D)(2)(E), (F). Pub. L. 102-550, §307(c), (d),
amended subpars. (E) and (F) generally. Prior to
amendment, subpars. (E) and (F) read as follows:

‘“(E) receive an adequate return (as determined by the
Secretary) on any actual cash investment made to ac-
quire the project;

‘“(F) in the case of a priority purchaser, receive an
adequate reimbursement for transaction expenses re-
lating to acquisition of the housing, subject to approval
by the Secretary; and’’.

Subsec. (d)(3)(A). Pub. L. 102-550, §307(e), struck out
“any residual receipts for the housing transfered [sic]
to the selling owner shall be deducted from the sale
price of the housing under subsection (b) or (c) of this
section and’’ after ‘‘except that’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4102, 4103, 4104,
4105, 4106, 4107, 4111, 4112, 4114, 4116, 4119, 4142, 4143 of
this title.

§4111. Mandatory sale for housing exceeding
Federal cost limits
(a) In general
With respect to any eligible low-income hous-
ing for which the aggregate preservation rents
determined under section 4104(b) of this title ex-
ceed the Federal cost limit, the owner shall offer
the housing for sale to qualified purchasers as
provided in this section.
(b) Right of first refusal to priority purchasers
(1) Duration and required sale
For the 12-month period beginning upon the
receipt by the Secretary of the second notice
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of intent under section 4106(d) of this title
with respect to such housing, the owner of the
housing may offer to sell and may sell the
housing only to priority purchasers. If, during
such period, a priority purchaser makes a bona
fide offer to purchase the housing for a sale
price not less than the preservation value of
the housing determined under section
4103(b)(2) of this title, the Secretary shall re-
quire the owner to sell the housing pursuant
to such offer.

(2) Expression of interest

During the period under paragraph (1), prior-
ity purchasers shall have the opportunity to
submit written notice to the owner and the
Secretary stating their interest in acquiring
the housing. Such written notice shall be in
such form and include such information as the
Secretary may prescribe.

(3) Information from Secretary

Not later than 30 days after receipt of any
notice under paragraph (2), the Secretary shall
provide such purchaser with information on
the assistance available from the Federal Gov-
ernment to facilitate a transfer and the owner
shall provide such purchaser with appropriate
information on the housing, as determined by
the Secretary.

(¢) Right of refusal for other qualified pur-
chasers

If no bona fide offer to purchase any eligible
low-income housing subject to this section that
meets the requirements of subsection (b) of this
section is made during the period under such
subsection, during the 3-month period beginning
upon the expiration of the 12-month period
under subsection (b)(1) of this section, the owner
of the housing may offer to sell and may sell the
housing only to qualified purchasers. If, during
such period, a qualified purchaser makes a bona
fide offer to purchase the housing for a sale
price not less than the preservation value of the
housing determined under section 4103(b)(2) of
this title, the Secretary shall require the owner
to sell the housing pursuant to such offer.

(d) Assistance
(1) Federal cost limit

Subject to the availability of amounts ap-
proved in appropriations Acts, the Secretary
shall, for approvable plans of action, provide
to qualified purchasers assistance under sec-
tion 1437f of title 42 sufficient to produce a
gross income potential equal to the amount
determined by multiplying 120 percent of the
prevailing rents in the relevant local market
area in which the housing is located by the
number of units in the project (according to
appropriate unit sizes), and any other incen-
tives authorized under section 4109(b) of this
title that would have been provided to a quali-
fied purchaser under section 4110 of this title.

(2) Additional assistance

From amounts made available under section
4124(b) of this title, the Secretary may make
grants to assist in the completion of sales and
transfers under this section to any qualified
purchasers. Any grant under this paragraph
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shall be in an amount not exceeding the dif-
ference between the preservation value for the
housing (determined under section 4103(b)(2) of
this title) and the level of assistance under
paragraph (1) of this subsection.

(3) Securing State and local funding

The Secretary shall assist any qualified pur-
chaser of such housing in securing funding and
other assistance (including tax and assessment
reductions) from State and local governments
to facilitate a sale under this section.

(Pub. L. 100-242, title II, §221, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4259; amended Pub. L. 102-550, title III, §317(a)(3),
Oct. 28, 1992, 106 Stat. 3772.)

AMENDMENTS

1992—Subsec. (c¢). Pub. L. 102-550 substituted ‘‘than”’
for ‘‘that’ before ‘‘the preservation’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4103, 4104, 4105,
4106, 4107, 4114, 4119, 4124 of this title.

§4112. Criteria for approval of plan of action in-
volving incentives

(a) In general

The Secretary may approve a plan of action
for extension of the low-income affordability re-
strictions on any eligible low-income housing or
transfer the housing to a qualified purchaser
(other than a resident council) only upon finding
that—

(1) due diligence has been given to ensuring
that the package of incentives is, for the Fed-
eral Government, the least costly alternative
that is consistent with the full achievement of
the purposes of this title;1

(2) binding commitments have been made to
ensure that—

(A) the housing will be retained as housing
affordable for very low-income families or
persons, low-income families or persons, and
moderate-income families or persons for the
remaining useful life of such housing (as de-
termined under subsection (c) of this sec-
tion);

(B) throughout such period, adequate ex-
penditures will be made for maintenance and
operation of the housing and that the
project meets housing standards established
by the Secretary under subsection (d) of this
section, as determined by inspections con-
ducted under such subsection by the Sec-
retary;

(C) current tenants will not be involuntar-
ily displaced (except for good cause);

(D) any increase in rent contributions for
current tenants will be to a level that does
not exceed 30 percent of the adjusted income
of the tenant or the published existing fair
market rent for comparable housing estab-
lished under section 1437f(c) of title 42,
whichever is lower, except that the rent con-
tributions of any tenants occupying the
housing at the time of any increase may not
be reduced by reason of this subparagraph
(except with respect to tenants receiving

1See References in Text note below.
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section 8 [42 U.S.C. 1437f] assistance in ac-
cordance with subparagraph (E)(ii) of this
paragraph);

(E)(1) any resulting increase in rents for
current tenants (except for increases made
necessary by increased operating costs)—

(I) shall be phased in equally over a pe-
riod of not less than 3 years, if such in-
crease is 30 percent or more; and

(IT) shall be limited to not more than 10
percent per year if such increase is more
than 10 percent but less than 30 percent;
and

(ii) assistance under section 1437f of title
42 shall be provided, to the extent available
under appropriation Acts, if necessary to
mitigate any adverse effect on current in-
come-eligible very low- and low-income ten-
ants; and?

(F)(i) rents for units becoming available to
new tenants shall be at levels approved by
the Secretary that will ensure, to the extent
practicable, that the units will be available
and affordable to the same proportions of
very low-income families or persons, low-in-
come families or persons, and moderate-in-
come families or persons (including families
or persons whose incomes are 95 percent or
more of area median income) as resided in
the housing as of January 1, 1987 (based on
the area median income limits established
by the Secretary in February 1987), or the
date the plan of action is approved, which-
ever date results in the highest proportion of
very low-income families, except that this
limitation shall not prohibit a higher pro-
portion of very low-income families from oc-
cupying the housing; and

(ii) in approving rents under this para-
graph, the Secretary shall take into account
any additional incentives provided under
this subchapter;

(G) future rent adjustments shall be—

(i) made by applying an annual factor (to
be determined by the Secretary) to the
portion of rent attributable to operating
expenses for the housing and, where the
owner is a priority purchaser, to the por-
tion of rent attributable to project over-
sight costs; and

(ii) subject to a procedure, established by
the Secretary, for owners to apply for rent
increases not adequately compensated by
annual adjustment under clause (i), under
which the Secretary may increase rents in
excess of the amount determined under
clause (i) only if the Secretary determines
such increases are necessary to reflect ex-
traordinary necessary expenses of owning
and maintaining the housing; and

(H) any savings from reductions in operat-
ing expenses due to management efficiencies
shall be deposited in project reserves for re-
placement and the owner shall have periodic
access to such reserves, to the extent the
Secretary determines that the level of re-
serves is adequate and that the housing is
maintained in accordance with the stand-

280 in original. Word ‘‘and’ probably should not appear.
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ards established under subsection (d) of this
section; and

(3) no incentives under section 4109 of this
title (other than to purchasers under section
4110 of this title) may be provided until the
Secretary determines the project meets hous-
ing standards under subsection (d) of this sec-
tion, except that incentives under such section
and other incentives designed to correct defi-
ciencies in the project may be provided.

(b) Implementation

Any agreement to maintain the low-income
affordability restrictions for the remaining use-
ful life of the housing may be made through exe-
cution of a new regulatory agreement, modifica-
tions to the existing regulatory agreement or
mortgage, or, in the case of the prepayment of a
mortgage or voluntary termination of mortgage
insurance, a recorded instrument.

(c) Determination of remaining useful life
(1) “Remaining useful life” defined

For purposes of this title,3 the term ‘‘re-
maining useful life’” means, with respect to el-
igible low-income housing, the period during
which the physical characteristics of the hous-
ing remain in a condition suitable for occu-
pancy, assuming normal maintenance and re-
pairs are made and major systems and capital
components are replaced as becomes nec-
essary.

(2) Standards

The Secretary shall, by rule under section
553 of title 5, establish standards for determin-
ing when the useful life of an eligible low-in-
come housing project has expired. The deter-
mination shall be made on the record after op-
portunity for a hearing.

(3) Owner petition

The Secretary shall establish a procedure
under which owners of eligible low-income
housing may petition the Secretary for a de-
termination that the useful life of such hous-
ing has expired. The procedure shall not per-
mit such a petition before the expiration of
the 50-year period beginning upon the approval
of a plan of action under this subchapter with
respect to such housing. In making a deter-
mination pursuant to a petition under this
paragraph, the Secretary shall presume that
the useful life of the housing has not expired,
and the owner shall have the burden of proof
in establishing such expiration. The Secretary
may not determine that the useful life of any
housing has expired if such determination re-
sults primarily from failure to make regular
and reasonable repairs and replacement, as be-
came necessary.

(4) Tenant and community comment and ap-
peal

In making a determination regarding the
useful life of any housing pursuant to a peti-
tion submitted under paragraph (3), the Sec-
retary shall provide for comment by tenants
of the housing and interested persons and or-
ganizations with respect to the petition. The

3See References in Text note below.

Secretary shall also provide the tenants and
interested persons and organizations with an
opportunity to appeal a determination under
this subsection.

(d) Housing standards

(1) Establishment and inspection

The Secretary shall, by regulation, establish
standards regarding the physical condition in
which any eligible low income housing project
receiving incentives under this subchapter
shall be maintained. The Secretary shall in-
spect each such project not less than annually
to ensure that the project is in compliance
with such standards.

(2) Sanctions
(A) In general

The Secretary shall take any action appro-
priate to require the owner of any housing
not in compliance with such standards to
bring such housing into compliance with the
standards, including—

(i) directing the mortgagee, with respect
to an equity take-out loan under section
1715z-6(f) 3 of this title, to withhold the dis-
bursement to the owner of any escrowed
loan proceeds and requiring that such pro-
ceeds be used for repair of the housing; and

(ii) reduce the amount of the annual au-
thorized return, as determined by the Sec-
retary, for the period ending upon a deter-
mination by the Secretary that the project
is in compliance with the standards and re-
quiring that such amounts be used for re-
pair.

(B) Continued compliance

To ensure continued compliance with the
standards for a project subject to any action
under subparagraph (A), the Secretary may
also limit access of the owner to such
amounts and use of such amounts for not
more than the 2-year period beginning upon
the determination that the project is in
compliance with the standards.

(C) Removal of assistance

If, upon inspection, the Secretary deter-
mines that any eligible low income housing
project has failed to comply with the stand-
ards established under this subsection for 2
consecutive years, the Secretary may take 1
or more of the following actions:

(i) Subject to availability of amounts
provided in appropriations Acts, provide
assistance under sections 1437f(b) and
1437f(0) of title 42 (other than project-based
assistance attached to the housing) for any
tenant eligible for such assistance who de-
sires to terminate occupancy in the hous-
ing. For each unit in the housing vacated
pursuant to the provision of assistance
under this clause, the Secretary may, not-
withstanding any other law or contract for
assistance, cancel the provision of project-
based assistance attached to the housing
for 1 dwelling unit, if the housing is receiv-
ing such assistance.

(ii) In the case of housing for which an
equity take-out loan has been made under
section 1715z-6(f)¢ of this title, declare

4See References in Text note below.
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such loan to be in default and accelerate
the maturity date of the loan.

(iii) Declare any rehabilitation loan in-
sured or provided by the Secretary (with
respect to the housing) to be in default and
accelerate the maturity date of the loan.

(iv) Suspend payments under or termi-
nate any contract for project-based rental
assistance under section 1437f of title 42.

(v) Take any other action authorized by
law or the project regulatory agreement to
ensure that the housing will be brought
into compliance with the standards estab-
lished under this subsection.

(Pub. L. 100-242, title II, §222, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4260; amended Pub. L. 102-550, title III, §§308,
317(a)(4), Oct. 28, 1992, 106 Stat. 3764, 3772; Pub. L.
103-327, title II, Sept. 28, 1994, 108 Stat. 2316.)

REFERENCES IN TEXT

This title, referred to in subsecs. (a)(1) and (c)(1),
means title II of Pub. L. 100-242, as amended by Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat. 4249,
known as the Low-Income Housing Preservation and
Resident Homeownership Act of 1990, which is classified
principally to this chapter. For complete classification
of this Act to the Code, see Short Title note set out
under section 4101 of this title and Tables.

Section 17156z-6(f) of this title, referred to in subsec.
(A(2)(A)(@), (C)(ii), was repealed by Pub. L. 104-204, title
11, Sept. 26, 1996, 110 Stat. 2885.

CODIFICATION

Amendment by Pub. L. 103-327 is based on section
601(a)-(d) of title VI of S. 2281, One Hundred Third Con-
gress, as reported July 13, 1994, which was enacted into
law by Pub. L. 103-327.

AMENDMENTS

1994—Subsec. (a)(2)(D). Pub. L. 103-327 temporarily
amended subpar. (D) to read as follows: ‘“‘monthly rent
contributions by current and future tenants, including
tenants receiving assistance under section 1437f of title
42, shall not exceed the lesser of—

‘(i) 30 percent of the adjusted income of the tenant;
or
‘“(ii) 90 percent of the actual rent paid for a com-
parable unit in comparable unassisted housing in the
market area in which the eligible low-income housing
is located;
except that the rent contributions of tenants (other
than tenants receiving assistance under section 1437f of
title 42) occupying the housing at the time of any in-
crease may not be reduced under this subparagraph.’’
See Effective and Termination Dates of 1994 Amend-
ment note below.

Subsec. (a)(2)(E)@di). Pub. L. 103-327, which directed
the temporary amendment of par. (1)(E)(ii) by sub-
stituting a period for ‘‘; and” and inserting at end ‘‘For
any section 8 assistance provided under this sub-
chapter, whether through the extension of an existing
contract or the provision of a new contract for assist-
ance, the Secretary shall have the discretion to adjust
contract rents within the limits established under sec-
tion 4105 of this title, irrespective of the comparable
rent requirements set forth in section 1437f(c) of title
42. Notwithstanding any provision of law to the con-
trary, any conflict pertaining to the computation of
contract rents arising from differences between this
subchapter and section 1437f of title 42 shall, subject to
the prior approval of the Secretary, be resolved in favor
of this subchapter; and’’, was executed by making the
amendments to par. (2)(E)(ii) to reflect the probable in-
tent of Congress. See Effective and Termination Dates
of 1994 Amendment note below.
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Subsec. (a)(2)(E)@ii). Pub. L.
added cl. (iii) which read as follows:

“(iii)(I) to retain the tenant occupancy profile re-
quired by subparagraph (F)(i), tenants that are deter-
mined by the Secretary to be low-income tenants at
initial income certification upon occupancy, or at the
time of implementation of a plan of action (whichever
occurs last), shall pay for rent an amount that is not
less than the lesser of—

‘‘(aa) 30 percent of 45 percent of median income for
the area (as determined by the Secretary and ad-
justed for family size); or

““(bb) 90 percent of the actual rent paid for a com-
parable unit in comparable unassisted housing in the
market area in which the eligible low-income housing
is located.

Subject to subclause (II), payment of this minimum
rent shall be a condition of continued occupancy and
eligibility for section 8 assistance.

‘“(IT) Notwithstanding the rents required under sub-
clause (I), a tenant who occupies a unit designated for
occupancy by low-income persons and families, and
who becomes a very low-income tenant, shall be pro-
vided with the next available unit designated for occu-
pancy by very low-income persons and families, and,
until such unit becomes available, shall pay for rent
not more than the amount chargeable as rent under
section 1437a(a) of title 42. Such tenant shall not be
evicted for nonpayment of rent if the rent amounts set
forth in this subclause are paid. The costs resulting
from the difference between rents required under sub-
clause (I) and the rents permitted under this subclause
shall be incorporated into the section 8 contract for
units designated for occupancy by low-income persons
or families; and”’. See Effective and Termination Dates
of 1994 Amendment note below.

Subsec. (a)(2)(F). Pub. L. 103-327, which directed the
temporary amendment of par. (1)(F) by substituting
‘““to the extent practicable, the units becoming avail-
able to new tenants shall be’ for ‘‘rents for units be-
coming available to new tenants shall be at levels ap-
proved by the Secretary that will ensure, to the extent
practicable, that the units will be’’ in cl. (i), adding cl.
(ii), and redesignating former cl. (ii) as (iii), was exe-
cuted by making the amendments to par. (2)(F) to re-
flect the probable intent of Congress. Cl. (ii) read as fol-
lows: ‘““in order to maintain the proportions of very
low- and low-income families and persons required by
clause (i), owners shall be required to apply any re-
quired Federal preference rules only with respect to
tenants within each low- or very low-income category,
in accordance with the approved tenant profile; and’.
See Effective and Termination Dates of 1994 Amend-
ment note below.

1992—Subsec. (a)(2)(A). Pub. L. 102-550, §317(a)(4)(A),
substituted ‘‘low-income’’ for ‘‘low income’’ after ‘‘fam-
ilies or persons,’.

Subsec. (a)(2)(G)(1). Pub. L. 102-550, §308(b), sub-
stituted ¢‘, where the owner is a priority purchaser, to
the portion of rent attributable to project oversight
costs’ for ‘“‘by making changes in the annual author-
ized return under section 4104 of this title”.

Subsec. (¢)(2). Pub. L. 102-550, §317(a)(4)(B),
stituted ‘‘a hearing”’ for ‘‘an hearing’’.

Subsec. (d)(2)(B). Pub. L. 102-550, §317(a)(4)(C), in-
serted ‘‘the’” after ‘‘that”.

Subsec. (d)(2)(C)(ii). Pub. L. 102-550, §317(a)(4)(D), sub-
stituted “in default’ for ‘‘default”.

Subsec. (e). Pub. L. 102-550, §308(a), struck out subsec.
(e) which read as follows: ‘‘(e) WINDFALL PROFITS.—The
Secretary shall submit a report to the Congress not
later than 90 days after November 28, 1990, evaluating
the availability, quality, and reliability of data to
measure the accessibility of decent, affordable housing
in all areas where properties are eligible to submit a
notice of intent to prepay under section 4102 of this
title. To prevent payment of windfall profits, the Sec-
retary may make available incentive payments under
section 4109 or 4110 of this title only to owners in those
rental markets where there is an inadequate supply of

103-327 temporarily
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decent, affordable housing, if the Secretary determines
that adequate data can be obtained to permit objective
and fair implementation or where necessary to accom-
plish the other public policy objectives under this chap-
ter. The Secretary shall implement this subsection in a
manner consistent with the process established by this
chapter.”

EFFECTIVE AND TERMINATION DATES OF 1994
AMENDMENT

Title II of Pub. L. 103-327, Sept. 28, 1994, 108 Stat. 2316,
provided in part that: ‘“‘Section 601 [amending this sec-
tion and section 4119 of this title and enacting provi-
sions set out below] of title VI of S. 2281 (103d Cong., 2d
Sess[.]), as reported to the Senate on July 13 (legisla-
tive day, July 11), 1994 (S. Rep. 103-307), is hereby incor-
porated into this Act [Pub. L. 103-327], and such section
601 is deemed enacted into law upon enactment of this
Act [Sept. 28, 1994]: Provided, That the provisions of
such section 601 shall be effective only during fiscal
year 1995.”

Section 601(f) of title VI of S. 2281, One-Hundred Third
Congress, as reported July 13, 1994, which was enacted
into law by title II of Pub. L. 103-327, Sept. 28, 1994, 108
Stat. 2316, provided in part, that:

‘(1) IN GENERAL.—Except as provided in paragraph (2),
this section [amending this section and section 4119 of
this title] shall take effect on the date of enactment of
this Act [Sept. 28, 1994].

“(2) EXCEPTION.—If an owner of eligible low-income
housing has a plan of action that has been approved by
the Secretary and that is being implemented as of the
date of enactment of this Act [Sept. 28, 1994], sub-
sections (a), (b), (¢), and (d) [amending this section]
shall not apply to current tenants of such housing until
the first date on which the next annual rent adjust-
ments are made following the date of enactment of this
Act.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4109, 4110, 4114,
4116, 4121, 4125 of this title.

§4113. Assistance for displaced tenants
(a) Section 1437f assistance

Each low-income family that is displaced as a
result of the prepayment of the mortgage or vol-
untary termination of an insurance contract on
eligible low income housing shall, subject to the
availability or! amounts provided under appro-
priations Acts, receive assistance under the cer-
tificate and voucher programs under sections
1437f(b) and 1437f(0) of title 42. To the extent suf-
ficient amounts are made available under appro-
priations Acts, in each fiscal year the Secretary
shall reserve from amounts made available
under section 4124(a) of this title or, if nec-
essary, under section 1437c(c) of title 42, such
amounts as the Secretary determines are nec-
essary to provide assistance payments for low-
income families displaced during the fiscal year.
(b) Relocation assistance

The Secretary shall coordinate with public
housing agencies to ensure that any very low- or
low-income family displaced from eligible low-
income housing as the result of the prepayment
of the mortgage (or termination of the mortgage
insurance contract) on such housing is able to
acquire a suitable, affordable dwelling unit in
the area of the housing from which the family is
displaced. The Secretary shall require the owner
of such housing to pay 50 percent of the moving

180 in original. Probably should be “of”.
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expenses of each family relocated, except that
such percentage shall be increased to the extent
that State or local law of general applicability
requires a higher payment by the owner.

(c) Continued occupancy
(1) In general

Each owner that prepays the mortgage (or
terminates the mortgage insurance contract)
on eligible low-income housing shall, as pro-
vided in paragraph (3), allow the tenants occu-
pying units in such housing on the date of the
submission of notice of intent under section
4102 of this title to remain in the housing for
a period of 3 years, at rent levels (except for
increases necessary for increased operating
costs) existing at the time of prepayment.

(2) Provision of assistance by owner

In any case in which the Secretary requires
an owner to allow tenants to occupy units
under paragraph (1), an owner may fulfill the
requirements of such paragraph by providing
such assistance necessary for the tenant to
rent a decent, safe, and sanitary unit in an-
other project for the same period and at a
rental cost to the tenant not in excess of the
rental amount the tenant would have been re-
quired to pay in the housing of the owner, ex-
cept that the tenant must freely agree to
waive the right to occupy the unit in the own-
er’s housing.

(3) Applicability to low-vacancy areas and spe-
cial needs tenants

The provisions of this subsection shall apply
only to—

(A) eligible low income housing located in
a low-vacancy area (as such term is defined
by the Secretary); and

(B) tenants in any eligible low-income
housing in any area who have special needs
restricting their ability to relocate (includ-
ing elderly tenants and tenants with disabil-
ities), as determined under regulations es-
tablished by the Secretary.

(d) Required acceptance of section 1437f assist-
ance

An owner who prepays the mortgage (or termi-
nates the mortgage insurance contract) on eligi-
ble low-income housing and maintains the hous-
ing for residential rental occupancy may not
refuse to rent, refuse to negotiate for the rental
of, or otherwise make unavailable or deny the
rent of a dwelling unit in such property to any
person, or discriminate against any person in
the terms, conditions, or privileges of rental of
a dwelling (or in the provision of services or fa-
cilities in connection therewith), because the
person receives assistance under section 1437f of
title 42.

(e) Regional pools

In providing assistance under this section, the
Secretary shall allocate the assistance on a re-
gional basis through the regional offices of the
Department of Housing and Urban Development.
The Secretary shall allocate assistance under
this section in a manner so that the total num-
ber of assisted units in each such region avail-
able for occupancy by, and affordable to, lower
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income families and persons does not decrease
because of the prepayment or payment of a
mortgage on eligible low-income housing or the
termination of an insurance contract on such
housing.

(Pub. L. 100-242, title II, §223, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4264.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4106, 4114 of this
title; title 42 section 1437f.

§4114. Permissible prepayment or voluntary ter-
mination and modification of commitments

(a) In general

Notwithstanding any limitations on prepay-
ment or voluntary termination under this sub-
chapter, an owner may terminate the low-in-
come affordability restrictions through prepay-
ment or voluntary termination, subject to com-
pliance with the provisions of section 4113 of
this title, under one of the following circum-
stances:

(1)(A) The Secretary approves a plan of ac-
tion under section 4109(a) of this title, but does
not provide the assistance approved in such
plan during the 15-month period beginning on
the date of approval.

(B) After the date that the housing would
have been eligible for prepayment pursuant to
the terms of the mortgage (notwithstanding
this subchapter), the Secretary approves a
plan of action under section 4110 or 4111 of this
title, but does not provide the assistance ap-
proved in such plan before the earlier of (i) the
expiration of the 2-month period beginning on
the commencement of the 1st fiscal year be-
ginning after such approval, or (ii) the expira-
tion of the 6-month period beginning on the
date of approval.

(C) The Secretary approves a plan of action
under section 4110 or 4111 of this title for any
eligible low-income housing not covered by
subparagraph (B), but does not provide the as-
sistance approved in such plan before the ear-
lier of (i) the expiration of the 2-month period
beginning on the commencement of the 1st fis-
cal year beginning after such approval, or (ii)
the expiration of the 9-month period beginning
on the date of approval.

(2) An owner who intended to transfer the
housing to a qualified purchaser under section
4110 or 4111 of this title, and fully complied
with the provisions of such section, did not re-
ceive any bona fide offers from any qualified
purchasers within the applicable time periods.

In the event that the purchaser under the plan
of action is unable to consummate the purchase
for reasons other than the failure of the Sec-
retary to provide incentives, an owner may ter-
minate the low-income affordability restrictions
through prepayment or voluntary termination
subject to the provisions of sections 4110 and
4111 of this title.

(b) Section 1437f rental assistance

When providing rental assistance under sec-
tion 1437f of title 42, the Secretary may enter
into a contract with an owner, contingent upon
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the future availability of appropriations for the
purpose of renewing expiring contracts for rent-
al assistance as provided in appropriations Acts,
to extend the term of such rental assistance for
such additional period or periods necessary to
carry out an approved plan of action. The con-
tract and the approved plan of action shall pro-
vide that, if the Secretary is unable to extend
the term of such rental assistance or is unable
to develop a revised package of incentives pro-
viding benefits to the owner comparable to
those received under the original approved plan
of action, the Secretary, upon the request of the
owner, shall take the following actions (subject
to the limitations under the following para-
graphs):
(1) Modification of commitments

Modify the binding commitments made pur-
suant to section 4112(a)(2) of this title that are
dependent on such rental assistance.

(2) Termination of plan of action

Permit the owner to prepay the mortgage
and terminate the plan of action and any im-
plementing use agreements or restrictions,
but only if the owner agrees in writing to com-
ply with provisions of section 4113 of this title.

At least 30 days before making a request under
this subsection, an owner shall notify the Sec-
retary of the owner’s intention to submit the re-
quest. The Secretary shall have a period of 90
days following receipt of such notice to take ac-
tion to extend the rental assistance contract
and to continue the binding commitments under
section 4112(a)(2) of this title.

(Pub. L. 100-242, title II, §224, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4265.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4101, 4105 of this
title.

§4115. Timetable for approval of plan of action
(a) Notification of deficiencies

Not later than 60 days after receipt of a plan
of action, the Secretary shall notify the owner
in writing of any deficiencies that prevent the
plan of action from being approved. If defi-
ciencies are found, such notice shall describe al-
ternative ways in which the plan may be revised
to meet the criteria for approval.

(b) Notification of approval
(1) In general

Not later than 180 days after receipt of a
plan of action, or such longer period as the
owner requests, the Secretary shall notify the
owner in writing whether the plan of action,
including any revisions, is approved. If ap-
proval is withheld, the notice shall describe—

(A) the reasons for withholding approval;
and

(B) the actions that could be taken to
meet the criteria for approval.

(2) Opportunity to revise

The Secretary shall subsequently give the
owner a reasonable opportunity to revise the
plan of action and seek approval.
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(c) Delayed approval

If the Secretary does not approve a plan of ac-
tion within the period under subsection (b) of
this section, the Secretary shall provide incen-
tives and assistance under this subchapter in the
amount that the owner would have received if
the Secretary had complied with such time limi-
tations. The preceding sentence shall not apply
if the plan of action was not approved because of
deficiencies. An owner may bring an action in
the appropriate Federal district court to enforce
this subsection.

(Pub. L. 100-242, title II, §225, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4266.)

§4116. Resident homeownership program
(a) Formation of resident council

Tenants seeking to purchase eligible low-in-
come housing in accordance with section 4110 of
this title shall organize a resident council for
the purpose of developing a resident homeowner-
ship program in accordance with standards es-
tablished by the Secretary. The resident council
shall work with a public or private nonprofit or-
ganization or a public body (including an agency
or instrumentality thereof). Such organization
or public body shall have experience to enable it
to help the tenants consider their options and to
develop the capacity necessary to own and man-
age the housing, where appropriate, and shall be
approved by the Secretary.

(b) Other program requirements and limitations
(1) Sales to residents

As a condition of approval of a plan of action
involving homeownership program under this
subchapter, the resident council shall prepare
a workable plan acceptable to the Secretary
for giving all residents an opportunity to be-
come owners, which plan shall identify—

(A) the price at which the resident council
intends to transfer ownership interests in, or
shares representing, units in the housing;

(B) the factors that will influence the es-
tablishment of such price;

(C) how such price compares to the esti-
mated appraised value of the ownership in-
terests or shares;

(D) the underwriting standard the resident
council plans to use (or reasonably expects a
public or private lender to use) for potential
tenant purchasers;

(BE) the financing arrangements the ten-
ants are expected to pursue or be provided;
and

(F) a workable schedule of sale (subject to
the limitations of paragraph (8)) based on es-
timated tenant incomes.

(2) Approval of method of conversion and limi-
tation on conditions of approval

The Secretary shall approve the method for
converting the housing to homeownership,
which may involve acquisition of ownership
interests in, or shares representing, the units
in a project under any arrangement deter-
mined by the Secretary to be appropriate,
such as cooperative ownership (including lim-
ited equity cooperative ownership) and fee
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simple ownership (including condominium
ownership). The Secretary may not require
the prepayment of the mortgage on eligible
low-income housing for the approval of a plan
of action involving a homeownership program
for the housing.

(3) Required conditions

The Secretary shall require that the form of
homeownership impose appropriate condi-
tions, including conditions to assure that—

(A) the number of initial owners that are
very low-income, lower income, or mod-
erate-income persons at initial occupancy
meet standards required or approved by the
Secretary;

(B) occupancy charges payable by the own-
ers meet requirements established by the
Secretary;

(C) the aggregate incomes of initial and
subsequent owners and other sources of
funds for the project are sufficient to permit
occupancy charges to cover the full operat-
ing costs of the housing and any debt serv-
ice;

(D) each initial owner occupies the unit it
acquires; and

(E) the low-income affordability restric-
tions shall continue to apply to any rental
units in the housing for any period during
which such units remain rental units.

(4) Use of proceeds from sales to eligible fami-
lies

The entity that transfers ownership inter-
ests in, or shares representing, units to eligi-
ble families, or another entity specified in the
approved application, may use 50 percent of
the proceeds, if any, from the initial sale for
costs of the homeownership program, includ-
ing improvements to the project, operating
and replacement reserves for the project, addi-
tional homeownership opportunities in the
project, and other project-related activities
approved by the Secretary. The remaining 50
percent of such proceeds shall be returned to
the Secretary for use under section 4110 of this
title, subject to availability under appropria-
tions Acts. Such entity shall keep, and make
available to the Secretary, all records nec-
essary to calculate accurately payments due
the Secretary under this paragraph.

(5) Restrictions on resale by homeowners

(A) In general

(i) Transfer permitted

A homeowner under a homeownership
program may transfer the homeowner’s
ownership interest in, or shares represent-
ing, the unit, except that a homeownership
program may establish restrictions on the
resale of units under the program.

(ii) Right to purchase

Where a resident management corpora-
tion, resident council, or cooperative has
jurisdiction over the unit, the corporation,
council, or cooperative shall have the
right to purchase the ownership interest
in, or shares representing, the unit from
the homeowner for the amount specified in
a firm contract between the homeowner
and a prospective buyer.
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(iii) Promissory note required

The homeowner shall execute a promis-
sory note equal to the difference, if any,
between the market value and the pur-
chase price, payable to the Secretary, to-
gether with a mortgage securing the obli-
gation of the note.

(B) 6 years or less

In the case of a transfer within 6 years of
the acquisition under the program, the
homeownership program shall provide for
appropriate restrictions to assure that an el-
igible family may not receive any undue
profit. The plan shall provide for limiting
the family’s consideration for its interest in
the property to the total of—

(i) the contribution to equity paid by the
family;

(ii) the value, as determined by such
means as the Secretary shall determine
through regulation, of any improvements
installed at the expense of the family dur-
ing the family’s tenure as owner; and

(iii) the appreciated value determined by
an inflation allowance at a rate which may
be based on a cost-of-living index, an in-
come index, or market index as deter-
mined by the Secretary through regulation
and agreed to by the purchaser and the en-
tity that transfers ownership interests in,
or shares representing, units to eligible
families (or another entity specified in the
approved application), at the time of ini-
tial sale, and applied against the contribu-
tion to equity.

Such an entity may, at the time of initial
sale, enter into an agreement with the fam-
ily to set a maximum amount which this ap-
preciation may not exceed.

(C) 6-20 years

In the case of a transfer during the period
beginning 6 years after the acquisition and
ending 20 years after the acquisition, the
homeownership program shall provide for
the recapture by the Secretary or the pro-
gram of an amount equal to the amount of
the declining balance on the note described
in subparagraph (A)(iii).

(D) Use of recaptured funds

Any net sales proceeds that may not be re-
tained by the homeowner under the plan ap-
proved pursuant to this paragraph shall be
paid to the HOME Investment Trust Fund
for the unit of general local government in
which the housing is located. If the housing
is located in a unit of general local govern-
ment that is not a participating jurisdiction
(as such term is defined in section 12704 of
title 42), any such net sales proceeds shall be
paid to the HOME Investment Trust Fund
for the State in which the housing is lo-
cated. With respect to any proceeds trans-
ferred to a HOME Investment Trust Fund
under this subparagraph, the Secretary shall
take such actions as are necessary to ensure
that the proceeds shall be immediately
available for eligible activities to expand the
supply of affordable housing under section
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12742 of title 42. The Secretary shall require
the maintenance of any records necessary to
calculate accurately payments due under
this paragraph.

(6) Protection of nonpurchasing families
(A) Eviction

No tenant residing in a dwelling unit in a
property on the date the Secretary approves
a plan of action may be evicted by reason of
a homeownership program approved under
this subchapter.

(B) Rental assistance

If a tenant decides not to purchase a unit,
or is not qualified to do so, the Secretary
shall ensure that rental assistance under
section 1437f of title 42 is available for use by
each otherwise qualified tenant (that meets
the eligibility requirements under such sec-
tion) in that or another property. The re-
quirement for giving preference to certain
categories of eligible families under sections
1437f(d)(1)(A) and 1437f(0)(3) of title 42 shall
not apply to the provision of assistance to
such families.

(C) Relocation assistance

The resident council shall also inform each
such tenant that if the tenant chooses to
move, the owner will pay relocation assist-
ance in accordance with the approved home-
ownership program.

(7) Qualified management

As a condition of approval of a homeowner-
ship program under this subchapter, the resi-
dent council shall have demonstrated its abili-
ties to manage eligible properties by having
done so effectively and efficiently for a period
of not less than 3 years or by entering into a
contract with a qualified management entity
that meets such standards as the Secretary
may prescribe to ensure that the property will
be maintained in a decent, safe, and sanitary
condition.

(8) Timely homeownership

Except in the case of limited equity coopera-
tives, resident councils shall transfer owner-
ship of the property to tenants within a speci-
fied period of time that the Secretary deter-
mines to be reasonable. During the interim pe-
riod when the property continues to be oper-
ated and managed as rental housing, the resi-
dent council shall utilize written tenant selec-
tion policies and criteria that are approved by
the Secretary as consistent with the purpose
of providing housing for very low-income fami-
lies. The resident council shall promptly no-
tify in writing any rejected applicant of the
grounds for any rejection.

(9) Records and audit of resident councils
(A) Maintenance

Each resident council shall keep such
records as may be reasonably necessary to
fully disclose the amount and the disposi-
tion by such resident council of the proceeds
of assistance received under this subchapter
(including any proceeds from sales under
paragraphs (4) and (5)(D)), the total cost of
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the homeownership program in connection
with which such assistance is given or used,
and the amount and nature of that portion
of the program supplied by other sources,
and such other sources as will facilitate an
effective audit.

(B) Access

The Secretary shall have access for the
purpose of audit and examination to any
books, documents, papers, and records of the
resident council that are pertinent to assist-
ance received under this subchapter.

(C) Audit

The Comptroller General of the United
States, or any of the duly authorized rep-
resentatives of the Comptroller General,
shall also have access for the purpose of
audit and examination to any books, docu-
ments, papers, and records of the resident
council that are pertinent to assistance re-
ceived under this subchapter.

(10) Assumption conditions

Any entity that assumes a mortgage cover-
ing low-income housing in connection with the
acquisition of the housing from an owner
under this section must comply with any low-
income affordability restrictions for the re-
maining useful life of the housing as deter-
mined under section 4112(c) of this title.

(Pub. L. 100-242, title II, §226, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4267, amended Pub. L. 102-550, title III, §309, Oct.
28, 1992, 106 Stat. 3765.)

AMENDMENTS

1992—Subsec. (b)(2). Pub. L. 102-550, §309(1), inserted
“and limitation on conditions of approval” in heading
and inserted at end of text ‘“The Secretary may not re-
quire the prepayment of the mortgage on eligible low-
income housing for the approval of a plan of action in-
volving a homeownership program for the housing.”

Subsec. (b)(3)(E). Pub. L. 102-550, §309(2), added sub-
par. (E).

Subsec. (b)(8). Pub. L. 102-550, §309(3), substituted
“Except in the case of limited equity cooperatives,
resident” for ‘‘Resident”.

Subsec. (b)(10). Pub. L. 102-550, §309(4), struck out
‘., as determined by the Secretary,” after ‘‘entity that
assumes’, substituted ¢4112(c)” for ¢4112(d)”’, and
struck out at end ‘‘This requirement shall only apply
to an entity, such as a cooperative association, that, as
determined by the Secretary, intends to own the hous-
ing on a permanent basis.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 4110 of this title;
title 42 section 1437f.

§4117. Delegated responsibility to State agencies

(a) In general

In addition to any responsibilities delegated
under section 4103(c) of this title, the Secretary
shall delegate some or all responsibility for im-
plementing this subchapter to a State housing
agency if such agency submits a preservation
plan acceptable to the Secretary.

(b) Approval

State preservation plans shall be submitted in
such form and in accordance with such proce-
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dures as the Secretary shall establish. The Sec-
retary may approve plans that contain—

(1) an inventory of low-income housing lo-
cated within the State that is or will be eligi-
ble low-income housing under this subchapter
within 5 years;

(2) a description of the agency’s experience
in the area of multifamily financing and re-
structuring;

(3) a description of the administrative re-
sources that the agency will commit to the
processing of plans of action in accordance
with this subchapter;

(4) a description of the administrative re-
sources that the agency will commit to the
monitoring of approved plans of action in ac-
cordance with this subchapter;

(5) an independent analysis of the perform-
ance of the multifamily housing inventory fi-
nanced or otherwise monitored by the agency;

(6) a certification by the public official re-
sponsible for submitting the comprehensive
housing affordability strategy under section
12705 of title 42 that the proposed activities are
consistent with the approved housing strategy
of the State within which the eligible low-in-
come housing is located; and

(7) such other certifications or information
that the Secretary determines to be necessary
or appropriate to achieve the purposes of this
subchapter.

(c) Implementation agreements

The Secretary may enter into any agreements
necessary to implement an approved State pres-
ervation plan, which may include incentives
that are authorized under other provisions of
this subchapter.

(Pub. L. 100-242, title II, §227, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4270.)

REGULATIONS

Pub. L. 102-550, title III, §315, Oct. 28, 1992, 106 Stat.
3770, provided that: ‘“The Secretary of Housing and
Urban Development shall issue interim regulations im-
plementing section 227 of the Housing and Community
Development Act of 1987 (as amended by section 601(a)
of the Cranston-Gonzalez National Affordable Housing
Act) [12 U.S.C. 4117] not later than the expiration of the
30-day period beginning on the date of the enactment of
this Act [Oct. 28, 1992], which shall take effect upon is-
suance. The Secretary shall issue final regulations im-
plementing such section 227 after notice and oppor-
tunity for public comment regarding the interim regu-
lations, pursuant to the provisions of section 553 of
title 5, United States Code (notwithstanding sub-
sections (a)(2), (b)(B), and (d)(3) of such section). The
duration of the period for public comment shall not be
less than 60 days, and the final regulations shall be is-
sued not later than the expiration of the 60-day period
beginning upon the conclusion of the comment period
and shall take effect upon issuance.”

§4118. Consultations with other interested par-
ties

The Secretary shall confer with any appro-
priate State or local government agency to con-
firm any State or local assistance that is avail-
able to achieve the purposes of this title! and
shall give consideration to the views of any such

1See References in Text note below.
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agency when making determinations under this
subchapter. The Secretary shall also confer with
appropriate interested parties that the Sec-
retary believes could assist in the development
of a plan of action that best achieves the pur-
poses of this subchapter.

(Pub. L. 100-242, title II, §228, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
42171.)

REFERENCES IN TEXT

This title, referred to in text, means title II of Pub.
L. 100242, as amended by Pub. L. 101-625, title VI,
§601(a), Nov. 28, 1990, 104 Stat. 4249, known as the Low-
Income Housing Preservation and Resident Home-
ownership Act of 1990, which is classified principally to
this chapter. For complete classification of this Act to
the Code, see Short Title note set out under section
4101 of this title and Tables.

§4119. Definitions

For purposes of this subchapter:

(1) The term ‘‘eligible low-income housing”’
means any housing financed by a loan or mort-
gage—

(A) that is—

(i) insured or held by the Secretary
under section 17151(d)(3) of this title and
receiving loan management assistance
under section 1437f of title 42 due to a con-
version from section 1701s of this title;

(ii) insured or held by the Secretary and
bears interest at a rate determined under
the proviso of section 17151(d)(5) of this
title;

(iii) insured, assisted, or held by the Sec-
retary or a State or State agency under
section 1715z-1 of this title; or

(iv) held by the Secretary and formerly
insured under a program referred to in
clause (i), (ii), or (iii); and

(B) that, under regulation or contract in
effect before February 5, 1988, is or will with-
in 24 months become eligible for prepayment
without prior approval of the Secretary.

(2) The term ‘‘Federal cost limit’’ means, for
any eligible low-income housing, the amount
determined under section 4105(a) of this title.

(3) The term ‘‘low-income affordability re-
strictions’” means limits imposed by regula-
tion or regulatory agreement on tenant rents,
rent contributions, or income eligibility in eli-
gible low-income housing.

(4) The terms ‘‘low-income families or per-
sons’ and ‘‘very low-income families or per-
sons’® mean families or persons whose incomes
do not exceed the respective levels established
for low-income families and very low-income
families, respectively, under section 1437a(b)(2)
of title 42.

(6) The term ‘‘moderate-income families or
persons’ means families or persons whose in-
comes are between 80 percent and 95 percent of
the median income for the area, as determined
by the Secretary with adjustments for smaller
and larger families.

(6) The term ‘‘nonprofit organization”
means any private, nonprofit organization
that—

(A) is organized or chartered under State
or local laws;
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(B) has no part of its net earnings inuring
to the benefit of any member, founder, con-
tributor, or individual;

(C) complies with standards of financial
accountability acceptable to the Secretary;
and

(D) has among its principal purposes sig-
nificant activities related to the provision of
decent housing that is affordable to very
low-, low-, and moderate-income families.

(7) The term ‘‘owner’” means the current or
subsequent owner or owners of eligible low-in-
come housing.

(8) The term ‘‘preservation equity’ means,
for any eligible low-income housing—

(A) for purposes of determining the au-
thorized return under section 4104(a) of this
title and providing incentives to extend the
low-income affordability restrictions on the
housing under section 4109 of this title—

(i) the preservation value of the housing
determined under section 4103(b)(1) of this
title; less

(ii) any debt secured by the property;
and

(B) for purposes of determining incentives
under section?! 4110 and 4111 of this title and
determining the amount of an acquisition
loan under the provisions of section
1715z-6(f)(3) 2 of this title—

(i) the preservation value of the housing
determined under section 4103(b)(2) of this
title; less

(ii) the outstanding balance of the feder-
ally-assisted mortgage or mortgages for
the housing.

(9) The term ‘‘preservation value’” means,
for any eligible low-income housing, the appli-
cable value determined under paragraph (1) or
(2) of section 4103(b) of this title.

(10) The term ‘‘Secretary’” means the Sec-
retary of Housing and Urban Development.

(11) The term ‘‘resident council” means any
incorporated nonprofit organization or asso-
ciation that—

(A) is representative of the residents of the
housing;

(B) adopts written procedures providing
for the election of officers on a regular basis;
and

(C) has a democratically elected governing
board, elected by the residents of the hous-
ing.

(Pub. L. 100-242, title II, §229, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4271; amended Pub. L. 102-550, title III, §§310,
317(a)(5), Oct. 28, 1992, 106 Stat. 3765, 3772; Pub. L.
103-327, title II, Sept. 28, 1994, 108 Stat. 2316.)

REFERENCES IN TEXT

Section 1715z-6(f) of this title, referred to in par.
(8)(B), was repealed by Pub. L. 104-204, title II, Sept. 26,
1996, 110 Stat. 2885.

CODIFICATION

Amendment by Pub. L. 103-327 is based on section
601(e) of title VI of S. 2281, One Hundred Third Con-

180 in original. Probably should be ‘‘sections’.

2See References in Text note below.
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gress, as reported July 13, 1994, which was enacted into
law by Pub. L. 103-327.

AMENDMENTS

1994—Par. (4). Pub. L. 103-327 temporarily amended
par. (4) to read as follows:

‘“(4)(A) The term ‘low-income tenants’ means families
or persons with incomes that exceed 50 percent of the
median income for the area (as determined by the Sec-
retary with adjustments for family size) but do not ex-
ceed 80 percent of the median income for the area (as
determined by the Secretary with adjustments for fam-
ily size).

“(B) The term ‘very low-income tenants’ means fami-
lies or persons with incomes that are less than or equal
to 50 percent of the median income for the area (as de-
termined by the Secretary with adjustments for family
size).” See Effective and Termination Dates of 1994
Amendment note below.

1992—Par. (1)(A)(@). Pub. L. 102-550, §310, substituted
‘“‘receiving loan management assistance under section
1437f of title 42 due to a conversion from section 1701s
of this title” for ‘‘assisted under section 1701s of this
title or section 1437f of title 42”".

Par. (11)(A). Pub. L. 102-550, §317(a)(5), substituted
“residents’ for ‘‘resident”.

EFFECTIVE AND TERMINATION DATES OF 1994
AMENDMENT

Amendment by Pub. L. 103-327 effective only during
fiscal year 1995, see provision of title II of Pub. L.
103-327 set out as a note under section 4112 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1715z-15, 4104,
4109, 4122, 4146 of this title.

§4120. Notice to tenants

Where a provision of this subchapter requires
that information or material be given to tenants
of the housing, the requirement may be met by
(1) posting a copy of the information or material
in readily accessible locations within each af-
fected building, or posting notices in each such
location describing the information or material
and specifying a location, as convenient to the
tenants as is reasonably practical, where a copy
may be examined, and (2) supplying a copy of
the information or material to a representative
of the tenants.

(Pub. L. 100-242, title II, §230, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4273.)

§4121. Definitions of qualified and priority pur-
chaser and related party rule

(a) Priority purchaser

The term ‘‘priority purchaser’” means (A) a
resident council organized to acquire the hous-
ing in accordance with a resident homeowner-
ship program that meets the requirements of
section 41211 of this title; and (B) any nonprofit
organization or State or local agency that
agrees to maintain low-income affordability re-
strictions for the remaining useful life of the
housing (as determined under section 4112(d)2 of
this title).

(b) Qualified purchaser

The term ‘‘qualified purchaser’” means any en-
tity that agrees to maintain low-income afford-

180 in original. Probably should be section *‘4116".
280 in original. Probably should be section *‘4112(c)”.
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ability restrictions for the remaining useful life
of the housing (as determined under section
4112(c) of this title), and includes for-profit enti-
ties and priority purchasers.

(c) Related parties

Except as provided in subsection (d) of this
section, the terms ‘‘qualified purchaser’” and
“priority purchaser’ do not include any entity
that, either directly or indirectly, is wholly or
partially owned or controlled by the owner of
the housing being transferred under this sub-
chapter, is under whole or partial common con-
trol with such owner, or has any financial inter-
est in such owner or in which such owner has
any financial interest. The Secretary shall issue
any regulations appropriate to implement the
preceding sentence.

(d) Management exception

A qualified purchaser shall not be precluded
from retaining as a property management entity
a company that is owned or controlled by the
selling owner or a principal thereof if retention
of the management company is neither a condi-
tion of sale nor part of consideration paid for
sale and the property management contract is
negotiated by the qualified purchaser on an
arm’s length basis.

(Pub. L. 100-242, title II, §231, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4273; amended Pub. L. 102-550, title III, §317(a)(6),
Oct. 28, 1992, 106 Stat. 3772.)

AMENDMENTS

1992—Subsec. (b). Pub. L. 102-550 substituted ‘‘4112(c)”’
for <‘4112(d)”’.

§4122. Preemption of State and local laws

(a) In general

No State or political subdivision of a State
may establish, continue in effect, or enforce any
law or regulation that—

(1) restricts or inhibits the prepayment of
any mortgage described in section 4119(1) of
this title (or the voluntary termination of any
insurance contract pursuant to section 1715t of
this title) on eligible low income housing;

(2) restricts or inhibits an owner of such
housing from receiving the authorized annual
return provided under section 4104 of this title;

(3) is inconsistent with any provision of this
subchapter, including any law, regulation, or
other restriction that limits or impairs the
ability of any owner of eligible low income
housing to receive incentives authorized under
this subchapter (including authorization to in-
crease rental rates, transfer the housing, ob-
tain secondary financing, or use the proceeds
of any of such incentives); or

(4) in its applicability to low-income housing
is limited only to eligible low-income housing
for which the owner has prepaid the mortgage
or terminated the insurance contract.

Any law, regulation, or restriction described
under paragraph (1), (2), (3), or (4) shall be inef-
fective and any eligible low-income housing ex-
empt from the law, regulation, or restriction,
only to the extent that it violates the provisions
of this subsection.
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(b) Effect

This section shall not prevent the establish-
ment, continuing in effect, or enforcement of
any law or regulation of any State or political
subdivision of a State not inconsistent with the
provisions of this subchapter, such as any law or
regulation relating to building standards, zoning
limitations, health, safety, or habitability
standards for housing, rent control, or conver-
sion of rental housing to condominium or coop-
erative ownership, to the extent such law or reg-
ulation is of general applicability to both hous-
ing receiving Federal assistance and nonassisted
housing. This section shall not preempt, annul,
or alter any contractual restrictions or obliga-
tions existing before November 28, 1990, that pre-
vent or limit an owner of eligible low-income
housing from prepaying the mortgage on the
housing (or terminating the insurance contract
on the housing).

(Pub. L. 100-242, title II, §232, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4273; amended Pub. L. 102-550, title III, §311, Oct.
28, 1992, 106 Stat. 3765.)

AMENDMENTS

1992—Subsec. (b). Pub. L. 102-550 substituted ‘‘, such
as any law or regulation” for ‘‘and” after ‘‘sub-
chapter’’.

§4123. Severability

If any provision of this subchapter, or the ap-
plication of such provision with respect to any
person or circumstance, is held invalid, the re-
mainder of this Act, and the application of such
provision to any other person or circumstance,
shall not be affected by such holding.

(Pub. L. 100-242, title II, §233, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4274.)

REFERENCES IN TEXT

This Act, referred to in text, is Pub. L. 100-242, Feb.
5, 1988, 101 Stat. 1815, as amended, known as the Hous-
ing and Community Development Act of 1987. For com-
plete classification of this Act to the Code, see Short
Title of 1988 Amendment note under section 5301 of
Title 42, The Public Health and Welfare, and Tables.

§4124. Authorization of appropriations

(a) In general

There are authorized to be appropriated for as-
sistance and incentives authorized under this
subchapter $638,252,784 for fiscal year 1993 and
$665,059,401 for fiscal year 1994.

(b) Grants

Subject to approval in appropriation Acts, not
more than $50,000,000 of the amounts made avail-
able under subsection (a) of this section for fis-
cal year 1993, and not more than $50,000,000 of
the amounts made available under subsection
(a) of this section for fiscal year 1994, shall be
available for grants under section 4111(d)(2) of
this title.

(Pub. L. 100-242, title II, §234, as added Pub. L.
101-625, title VI, §601(a), Nov. 28, 1990, 104 Stat.
4274; amended Pub. L. 102-550, title III, §301, Oct.
28, 1992, 106 Stat. 3762.)
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AMENDMENTS

1992—Pub. L. 102-550 amended section generally. Prior
to amendment, section read as follows:

‘“(a) GENERAL.—There are authorized to be appro-
priated for assistance and incentives authorized under
this chapter $425,000,000 for fiscal year 1991 and
$858,000,000 for fiscal year 1992.

“(b) GRANTS.—Of the amounts made available under
subsection (a) of this section, not more than $100,000,000
for each of fiscal years 1991 and 1992 shall be available
for grants under section 4111(d)(2) of this title, subject
to approval in appropriations Acts.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4111, 4113, 4147
of this title.

§4125. State preservation project assistance
(1) In general

Upon application by a State or local housing
authority (including public housing agencies),
the Secretary of Housing and Urban Develop-
ment may make available, from sources of as-
sistance appropriated to preserve the low and
moderate income status of projects with expir-
ing Federal use restrictions, assistance to such
State or local housing authorities for use in pre-
venting the loss of housing affordable for low
and moderate income families that is assisted
under a State program under the terms of which
the owner may prepay a State assisted or sub-
sidized mortgage on such housing. The applica-
tion of the State or local housing authority
shall demonstrate to the Secretary that the
total amount of incentives provided to the
owner to induce the owner to preserve the low
and moderate income status of the project shall
not exceed the level of incentives which may be
provided to a similarly situated project with ex-
piring Federal use restrictions under subtitle B
of title IT of the Housing and Community Devel-
opment Act of 1987 [12 U.S.C. 4101 et seq.].

(2) Section 1437f

Any assistance under section 1437f of title 42
made available pursuant to this section may be
used (i) to supplement any assistance available
on existing section 8 [42 U.S.C. 1437f] contracts,
or (ii) to provide additional assistance to struc-
tures to ensure that all units occupied by ten-
ants who are lower income families (as such
term is defined in section 1437a(b) of title 42) pay
rents not exceeding 30 percent of their adjusted
incomes. Any project receiving assistance here-
under shall be subject to standards, inspections
and sanctions established by the Secretary
under section 222(d) of the Housing and Commu-
nity Development Act of 1987 [12 U.S.C. 4112(d)].
Any such section 8 [42 U.S.C. 1437f] assistance
shall be provided for a term and at the fair mar-
ket rent levels or such higher levels used as ap-
plicable for eligible low-income housing that re-
ceives incentives under subtitle B of title II of
the Housing and Community Development Act
of 1987 [12 U.S.C. 4101 et seq.].

(3) Restriction

Assistance may be provided under this section
only to State and local housing authorities that
require any housing receiving such assistance to
remain affordable for lower and moderate in-
come tenants for the period during which assist-
ance under this section is received.
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(Pub. L. 101-625, title VI, §613(b), Nov. 28, 1990,
104 Stat. 4280; Pub. L. 102-550, title III, §317(Db),
Oct. 28, 1992, 106 Stat. 3772.)

REFERENCES IN TEXT

The Housing and Community Development Act of
1987, referred to in pars. (1) and (2), is Pub. L. 100-242,
Feb. 5, 1988, 101 Stat. 1815, as amended. Subtitle B of
title II of the Act is classified generally to this sub-
chapter (§4101 et seq.). For complete classification of
this Act to the Code, see Short Title of 1988 Amend-
ment note under section 5301 of Title 42, The Public
Health and Welfare, and Tables.

CODIFICATION

Section was enacted as part of the Cranston-Gonzalez
National Affordable Housing Act, and not as part of the
Low-Income Housing Preservation and Resident Home-
ownership Act of 1990 which comprises this chapter.

AMENDMENTS

1992—Par. (2). Pub. L. 102-550 substituted ‘‘222(d)’’ for
224(e)”.

SUBCHAPTER II—TECHNICAL ASSISTANCE
AND CAPACITY BUILDING

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in section 1701z-11 of
this title.

§4141. Authority

The Secretary of Housing and Urban Develop-
ment may provide technical assistance and ca-
pacity building to further the preservation pro-
gram established under this title.!

(Pub. L. 100-242, title II, §251, as added Pub. L.
102-550, title III, §312, Oct. 28, 1992, 106 Stat.
3766.)

REFERENCES IN TEXT

This title, referred to in text, means title II of Pub.
L. 100-242, as amended by Pub. L. 101-625, title VI,
§601(a), Nov. 28, 1990, 104 Stat. 4249, known as the Low-
Income Housing Preservation and Resident Home-
ownership Act of 1990, which is classified principally to
this chapter. For complete classification of this Act to
the Code, see Short Title note set out under section
4101 of this title and Tables.

§4142. Purposes

The purposes of this subchapter are—

(1) to promote the ability of residents of eli-
gible low-income housing to meaningfully par-
ticipate in the preservation process estab-
lished by this title! and affect decisions about
the future of their housing;

(2) to promote the ability of community-
based nonprofit housing developers and resi-
dent councils to acquire, rehabilitate, and
competently own and manage eligible housing
as rental or cooperative housing for low- and
moderate-income people; and

(3) to assist the Secretary in discharging the
obligation under section 4110 of this title to
notify potential qualified purchasers of the
availability of properties for sale and to other-
wise facilitate the coordination and oversight
of the preservation program established under
this title.?

1See References in Text note below.
1See References in Text note below.
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(Pub. L. 100-242, title II, §252, as added Pub. L.
102-550, title III, §312, Oct. 28, 1992, 106 Stat.
3766.)

REFERENCES IN TEXT

This title, referred to in pars. (1) and (3), means title
II of Pub. L. 100242, as amended by Pub. L. 101-625,
title VI, §601(a), Nov. 28, 1990, 104 Stat. 4249, known as
the Low-Income Housing Preservation and Resident
Homeownership Act of 1990, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 4101 of this title and Tables.

§4143. Grants for building resident capacity and
funding predevelopment costs

(a) In general

Assistance made available under this section
shall be used for direct assistance grants to resi-
dent organizations and community-based non-
profit housing developers and resident councils
to assist the acquisition of specific projects (in-
cluding the payment of reasonable administra-
tive expenses to participating intermediaries).

(b) Allocation

30 percent of the assistance made available
under this section shall be used for resident ca-
pacity grants in accordance with subsection (d)
of this section. The remainder shall be used for
predevelopment grants in connection with spe-
cific projects in accordance with subsection (e)
of this section.

(c¢) Limitation on grant amounts

A resident capacity grant under subsection (d)
of this section may not exceed $30,000 per project
and a grant under subsection (e) of this section
for predevelopment costs may not exceed
$200,000 per project, exclusive of any fees paid to
a participating intermediary by the Secretary
for administering the program.

(d) Resident capacity grants
(1) Use

Resident capacity grants under this sub-
section shall be available to eligible appli-
cants to cover expenses for resident outreach,
incorporation of a resident organization or
council, conducting democratic elections,
training, leadership development, legal and
other technical assistance to the board of di-
rectors, staff and members of the resident or-
ganization or council.

(2) Eligible housing

Grants under this subsection may be pro-
vided with respect to eligible low-income
housing for which the owner has filed a notice
of intent under subchapter I of this chapter or
title II of the Emergency Low Income Housing
Preservation Act of 1987 (pursuant to section
604 of the Cranston-Gonzalez National Afford-
able Housing Act).

(e) Predevelopment grants
(1) Use

Predevelopment grants under this sub-
section shall be made available to community-
based nonprofit housing developers and resi-
dent councils to cover the cost of organizing a
purchasing entity and pursuing an acquisition,



§4144

including third party costs for training, devel-
opment consulting, legal, appraisal, account-
ing, environmental, architectural and engi-
neering, application fees, and sponsor’s staff
and overhead costs.

(2) Eligible housing

Such grants may only be made available
with respect to any eligible low-income hous-
ing project for which the owner has filed an
initial notice of intent to transfer the housing
to a qualified purchaser in accordance with
section 4110 of this title, or has filed a notice
of intent and entered into a binding agreement
to sell the housing to a resident organization
or nonprofit organization.

(3) Phase-in of grant payments

Grant payments under this subsection shall
be made in phases, based on performance
benchmarks established by the Secretary in
consultation with intermediaries selected
under section 4145(b) of this title.

(f) Grant applications

Grant applications for assistance under sub-
sections (d) and (e) of this section shall be re-
ceived monthly on a rolling basis and approved
or rejected on at least a quarterly basis by
intermediaries selected under section 4145(b) of
this title.

(g) Appeal

If an application for assistance under sub-
sections?! (d) or (e) of this section is denied, the
applicant shall have the right to appeal the de-
nial to the Secretary and receive a binding de-
termination within 30 days of the appeal.

(Pub. L. 100-242, title II, §253, as added Pub. L.
102-550, title III, §312, Oct. 28, 1992, 106 Stat.
3766.)

REFERENCES IN TEXT

Title II of the Emergency Low Income Housing Pres-
ervation Act of 1987, referred to in subsec. (d)(2), prob-
ably means title II of Pub. L. 100242, Feb. 5, 1988, 102
Stat. 1877, prior to being amended generally by Pub. L.
101-625, §601(a), which was known as the Emergency
Low Income Housing Preservation Act of 1987 and
which was classified principally as a note under section
17157 of this title. Title IT of Pub. L. 100242 was amend-
ed generally by Pub. L. 101-625, title VI, §601(a), Nov.
28, 1990, 104 Stat. 4249, and is now known as the Low-In-
come Housing Preservation and Resident Homeowner-
ship Act of 1990, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set out under section 4101 of
this title and Tables.

Section 604 of the Cranston-Gonzalez National Afford-
able Housing Act, referred to in subsec. (d)(2), is section
604 of Pub. L. 101-625, which is set out as a note under
section 4101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4145, 4147 of this
title.

§ 4144. Grants for other purposes

The Secretary may provide grants under this
subchapter—

(1) to resident-controlled or community-

based nonprofit organizations with experience
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in resident education and organizing for the
purpose of conducting community, city or
county wide outreach and training programs
to identify and organize residents of eligible
low-income housing; and

(2) to State and local government agencies
and nonprofit intermediaries for the purpose
of carrying out such activities as the Sec-
retary deems appropriate to further the pres-
ervation program established under this title.!

(Pub. L. 100-242, title II, §254, as added Pub. L.
102-550, title III, §312, Oct. 28, 1992, 106 Stat.
3767.)

REFERENCES IN TEXT

This title, referred to in par. (2), means title II of
Pub. L. 100-242, as amended by Pub. L. 101-625, title VI,
§601(a), Nov. 28, 1990, 104 Stat. 4249, known as the Low-
Income Housing Preservation and Resident Home-
ownership Act of 1990, which is classified principally to
this chapter. For complete classification of this Act to
the Code, see Short Title note set out under section
4101 of this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4145, 4147 of this
title.

§4145. Delivery of assistance through inter-

mediaries
(a) In general

The Secretary shall approve and disburse as-
sistance under section 4143 of this title through
eligible intermediaries selected by the Secretary
under subsection (b) of this section. If the Sec-
retary does not receive an acceptable proposal
from an intermediary offering to administer as-
sistance under this section in a given State, the
Secretary shall administer the program in such
State directly.

(b) Selection of eligible intermediaries

(1) In general

The Secretary shall develop criteria to se-
lect eligible intermediaries, through a com-
petitive process, to administer assistance
under this subchapter. The process shall in-
clude provision for a reasonable administra-
tive fee.

(2) Priority

With respect to all forms of grants available
under section 4143 of this title, such criteria
shall give priority to applications from eligi-
ble intermediaries with demonstrated exper-
tise or experience with the program estab-
lished under this title! or under the Emer-
gency Low Income Housing Preservation Act
of 1987.

(3) Criteria

The criteria developed under this subsection
shall—

(A) not assign any preference or priority to
applications from eligible intermediaries
based on their previous participation in ad-
ministering or receiving Federal grants or
loans (but may exclude applicants who have
failed to perform under prior contracts of a
similar nature);

1See References in Text note below.

1See References in Text note below.



Page 1459

(B) require an applicant to prepare a pro-
posal that demonstrates adequate staffing,
qualifications, prior experience, and a plan
for participation; and

(C) permit an applicant to serve as the ad-
ministrator of assistance made available
under section 4143(d) or (e) of this title,
based on the applicant’s suitability and in-
terest.

(4) Geographic coverage

The Secretary may select more than 1 State
or regional intermediary for a single State or
region. The number of intermediaries chosen
for each State or region may be based on the
number of eligible low-income housing
projects in the State or region, provided there
is no duplication of geographic coverage by
intermediaries in the administration of the di-
rect assistance grant program.

(5) National nonprofit intermediaries

National nonprofit intermediaries shall be
selected to administer the assistance made
available under section 4143 of this title only
with respect to States or regions for which no
other eligible intermediary, acceptable to the
Secretary, has submitted a proposal to partici-
pate.

(6) Preference

With respect to assistance made available
under section 4144 of this title, preference
shall be given to eligible regional, State, and
local intermediaries, over national nonprofit
organizations.

(c) Conflicts of interest

Eligible intermediaries selected under sub-
section (b) of this section to disburse assistance
under section 4143 of this title shall certify that
they will serve only as delegated program ad-
ministrators, charged with the responsibility for
reviewing and approving grant applications on
behalf of the Secretary. Selected intermediaries
shall—

(1) establish appropriate procedures for
grant administration and fiscal management,
pursuant to standards established by the Sec-
retary; and

(2) receive a reasonable administrative fee,
except that they may not provide other serv-
ices to grant recipients with respect to
projects that are the subject of the grant ap-
plication and may not receive payment, di-
rectly or indirectly, from the proceeds of
grants they have approved.

(d) “Eligible intermediary” defined

For purposes of this section, the term ‘‘eligi-
ble intermediary’” means a State, regional, or
national organization (including a quasi-public
organization) or a State or local housing agency
that—

(1) has as a central purpose the preservation
of existing affordable housing and the preven-
tion of displacement;

(2) does not receive direct Federal appropria-
tions for operating support;

(3) in the case of a national nonprofit organi-
zation, has been in existence for at least 5
years prior to the date of application and has
been classified by the Internal Revenue Serv-
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ice as an exempt organization under section
501(c)(3) of title 26;

(4) in the case of a regional or State non-
profit organization, has been in existence for
at least 3 years prior to the date of application
and has been classified by the Internal Reve-
nue Service as an exempt organization under
section 501(c)(3) of title 26 or is otherwise a
tax-exempt entity;

(5) has a record of service to low-income in-
dividuals or community-based nonprofit hous-
ing developers in multiple communities and,
with respect to intermediaries administering
assistance under section 4143 of this title, has
experience with the allocation or administra-
tion of grant or loan funds; and

(6) meets standards of fiscal responsibility
established by the Secretary.

(Pub. L. 100-242, title II, §255, as added Pub. L.
102-550, title III, §312, Oct. 28, 1992, 106 Stat.
3767.)

REFERENCES IN TEXT

This title, referred to in subsec. (b)(2), means title II
of Pub. L. 100242, as amended by Pub. L. 101-625, title
VI, §601(a), Nov. 28, 1990, 104 Stat. 4249, known as the
Low-Income Housing Preservation and Resident Home-
ownership Act of 1990, which is classified principally to
this chapter. For complete classification of this Act to
the Code, see Short Title note set out under section
4101 of this title and Tables.

The Emergency Low Income Housing Preservation
Act of 1987, referred to in subsec. (b)(2), is title II of
Pub. L. 100242, Feb. 5, 1988, 101 Stat. 1877, as amended,
which was classified principally as a note under section
17151 of this title. Title II of Pub. L. 100-242 was amend-
ed generally by Pub. L. 101-625, title VI, §601(a), Nov.
28, 1990, 104 Stat. 4249, and is now known as the Low-In-
come Housing Preservation and Resident Homeowner-
ship Act of 1990, which is classified principally to this
chapter. For complete classification of this Act to the
Code, see Short Title note set out under section 4101 of
this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 4143 of this title.

§ 4146. Definitions

For purposes of this subchapter—

(1) the term ‘‘community-based nonprofit
housing developer’ means a nonprofit commu-
nity development corporation that—

(A) has been classified by the Internal Rev-
enue Service as an exempt organization
under section 501(c)(3) of title 26;

(B) has been in existence for at least 2
years prior to the date of the grant applica-
tion;

(C) has a record of service to low- and mod-
erate-income people in the community in
which the project is located;

(D) is organized at the neighborhood, city,
county or multi-county level; and

(E) in the case of a corporation acquiring
eligible housing under subchapter I of this
chapter, agrees to form a purchaser entity
that conforms to the definition of a commu-
nity-based nonprofit organization under
such subchapter and agrees to use its best ef-
forts to secure majority tenant consent to
the acquisition of the project for which
grant assistance is requested; and

(2) the terms ‘‘eligible low-income housing”’,
“nonprofit organization’”, ‘“‘owner’’, and ‘‘resi-
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dent council” have the meanings given such
terms in section 4119 of this title.

(Pub. L. 100-242, title II, §256, as added Pub. L.
102-550, title III, §312, Oct. 28, 1992, 106 Stat.
3769.)

§4147. Funding

The Secretary shall use not more than
$25,000,000 of the amounts made available under
section 4124(a) of this title for fiscal year 1993,
and not more than $25,000,000 of the amounts
made available under section 4124(a) of this title
for fiscal year 1994, to carry out this subchapter.
Of any amounts made available to carry out this
subchapter in any appropriation Act, 90 percent
shall be set aside for use in accordance with sec-
tion 4143 of this title and 10 percent shall be set
aside for use in accordance with subsection?! 4144
of this title.

(Pub. L. 100-242, title II, §257, as added Pub. L.
102-550, title III, §312, Oct. 28, 1992, 106 Stat.
3769.)

CHAPTER 43—ACTIONS AGAINST PERSONS
COMMITTING BANK FRAUD CRIMES

SUBCHAPTER I—DECLARATIONS PROVIDING NEW
CLAIMS TO UNITED STATES
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4203.
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4208.

4209. Institution Information Award
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4211. Government accountability; public reports on
processing of declarations.
(a) In general.
(b) Contents of report.
(c) Confidentiality.
4212. Protection for declarants.
4213. Promulgation of regulations.
SUBCHAPTER II—DECLARATIONS PROVIDING

UNITED STATES WITH NEW INFORMATION CON-
CERNING RECOVERY OF ASSETS
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(a) In general.
(b) Place of filing.
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Confidentiality of declarations.
(a) Period of confidentiality.
(b) Maintenance of confidentiality to
prevent prejudice.
(c) Loss of rights.
Ineligibility to file valid declarations.
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(c) Notice of invalidity.
Rights of declarants; participation in actions,
awards.
(a) In general.
(b) Civil action.
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(d) Prohibition of double awards.
(e) Appropriate Federal banking agency
exception.
Rights of declarants; notifications; Govern-
ment accountability.
(a) In general.
(b) Notice of decision not to pursue.
(c) Judgment, order, or settlement.
(d) Notice of pendency of investigation or
proceeding.
(e) Confidentiality of notices.
Unreviewed declarations; petition to pursue
action as private contractor.
(a) Notification.
(b) Contents of response.
(c) Grant of contract.
Nonreviewability of action by Attorney Gen-
eral.
4229, Protection for declarants.
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SUBCHAPTER III—USE OF PRIVATE LEGAL
RESOURCES

Authority to enter into contracts for private
counsel.
(a) In general.
(b) Terms and conditions.
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(d) Contingent fees.
Contract decisions nonreviewable.
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4247.

SUBCHAPTER I—DECLARATIONS PROVID-
ING NEW CLAIMS TO UNITED STATES

§4201. Filing of confidential declarations by pri-
vate persons

(a) In general

Any person may file a declaration of a viola-
tion giving rise to an action for civil penalties
under section 1833a of this title affecting a de-
pository institution insured by the Federal De-



