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CROSS REFERENCES

Acts of infringement subject to this section—

Making and distributing phonorecords, see section
115 of this title.

Secondary transmission of primary transmission,
see section 111 of this title.

Trafficking in counterfeit labels for phonorecords and
copies of motion pictures or other audiovisual works,
see section 2318 of Title 18, Crimes and Criminal Proce-
dure.

Works consisting of sounds, images, or both, the first
fixation of which is made simultaneously with its
transmission, as subject to this section, although not
yet registered, see section 411 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 109, 111, 115, 119,
411 of this title; title 18 section 2318; title 19 section
1595a.

§510. Remedies for alteration of programing by
cable systems

(a) In any action filed pursuant to section
111(c)(3), the following remedies shall be avail-
able:

(1) Where an action is brought by a party
identified in subsections (b) or (c¢c) of section
501, the remedies provided by sections 502
through 505, and the remedy provided by sub-
section (b) of this section; and

(2) When an action is brought by a party
identified in subsection (d) of section 501, the
remedies provided by sections 502 and 505, to-
gether with any actual damages suffered by
such party as a result of the infringement, and
the remedy provided by subsection (b) of this
section.

(b) In any action filed pursuant to section
111(c)(3), the court may decree that, for a period
not to exceed thirty days, the cable system shall
be deprived of the benefit of a compulsory li-
cense for one or more distant signals carried by
such cable system.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
26817.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

Section 509(b) specifies a new discretionary remedy
for alteration of programming by cable systems in vio-
lation of section 111(c)(3): the court in such cases may
decree that, ‘‘for a period not to exceed thirty days, the
cable system shall be deprived of the benefit of a com-
pulsory license for one or more distant signals carried
by such cable system.”” The term ‘‘distant signals’ in
this provision is intended to have a meaning consistent
with the definition of ‘‘distant signal equivalent’ in
section 111.

Under section 509(a), four types of plaintiffs are enti-
tled to bring an action in cases of alteration of pro-
gramming by cable systems in violation of section
111(¢)(3). For regular copyright owners and local broad-
caster-licensees, the full battery of remedies for in-
fringement would be available. The two new classes of
potential plaintiffs under section 501(d)—the distant-
signal transmitter and other local stations—would be
limited to the following remedies: (i) discretionary in-
junctions; (ii) discretionary costs and attorney’s fees;
(iii) any actual damages the plaintiff can prove were
attributable to the act of altering program content;
and (iv) the new discretionary remedy of suspension of
compulsory licensing.

CROSS REFERENCES

Secondary transmission of primary transmission as
subject to this section, see section 111 of this title.
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Works consisting of sounds, images, or both, the first
fixation of which is made simultaneously with its
transmission, as subject to this section, although not
vet registered, see section 411 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 111, 119, 411, 511
of this title.

§511. Liability of States, instrumentalities of
States, and State officials for infringement of
copyright

(a) IN GENERAL.—Any State, any instrumen-
tality of a State, and any officer or employee of
a State or instrumentality of a State acting in
his or her official capacity, shall not be immune,
under the Eleventh Amendment of the Constitu-
tion of the United States or under any other
doctrine of sovereign immunity, from suit in
Federal court by any person, including any gov-
ernmental or nongovernmental entity, for a vio-
lation of any of the exclusive rights of a copy-
right owner provided by sections 106 through 119,
for importing copies of phonorecords in viola-
tion of section 602, or for any other violation
under this title.

(b) REMEDIES.—In a suit described in sub-
section (a) for a violation described in that sub-
section, remedies (including remedies both at
law and in equity) are available for the violation
to the same extent as such remedies are avail-
able for such a violation in a suit against any
public or private entity other than a State, in-
strumentality of a State, or officer or employee
of a State acting in his or her official capacity.
Such remedies include impounding and disposi-
tion of infringing articles under section 503, ac-
tual damages and profits and statutory damages
under section 504, costs and attorney’s fees
under section 505, and the remedies provided in
section 510.

(Added Pub. L. 101-553, §2(a)(2), Nov. 15, 1990, 104
Stat. 2749.)

EFFECTIVE DATE

Section effective with respect to violations that
occur on or after Nov. 15, 1990, see section 3 of Pub. L.
101-553, set out as an Effective Date of 1990 Amendment
note under section 501 of this title.

CHAPTER 6—MANUFACTURING
REQUIREMENTS AND IMPORTATION

Sec.

601. Manufacture, importation, and public dis-
tribution of certain copies.

602. Infringing importation of copies or phono-
records.

603. Importation prohibitions: Enforcement and

disposition of excluded articles.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 912 of this title.

§601. Manufacture, importation, and public dis-
tribution of certain copies

(a) Prior to July 1, 1986, and except as provided
by subsection (b), the importation into or public
distribution in the United States of copies of a
work consisting preponderantly of nondramatic
literary material that is in the English language
and is protected under this title is prohibited
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unless the portions consisting of such material
have been manufactured in the United States or
Canada.

(b) The provisions of subsection (a) do not
apply—

(1) where, on the date when importation is
sought or public distribution in the United
States is made, the author of any substantial
part of such material is neither a national nor
a domiciliary of the United States or, if such
author is a national of the United States, he
or she has been domiciled outside the United
States for a continuous period of at least one
year immediately preceding that date; in the
case of a work made for hire, the exemption
provided by this clause does not apply unless
a substantial part of the work was prepared
for an employer or other person who is not a
national or domiciliary of the United States
or a domestic corporation or enterprise;

(2) where the United States Customs Service
is presented with an import statement issued
under the seal of the Copyright Office, in
which case a total of no more than two thou-
sand copies of any one such work shall be al-
lowed entry; the import statement shall be is-
sued upon request to the copyright owner or to
a person designated by such owner at the time
of registration for the work under section 408
or at any time thereafter;

(3) where importation is sought under the
authority or for the use, other than in schools,
of the Government of the United States or of
any State or political subdivision of a State;

(4) where importation, for use and not for
sale, is sought—

(A) by any person with respect to no more
than one copy of any work at any one time;

(B) by any person arriving from outside
the United States, with respect to copies
forming part of such person’s personal bag-
gage; or

(C) by an organization operated for schol-
arly, educational, or religious purposes and
not for private gain, with respect to copies
intended to form a part of its library;

(5) where the copies are reproduced in raised
characters for the use of the blind; or

(6) where, in addition to copies imported
under clauses (3) and (4) of this subsection, no
more than two thousand copies of any one
such work, which have not been manufactured
in the United States or Canada, are publicly
distributed in the United States; or

(7) where, on the date when importation is
sought or public distribution in the United
States is made—

(A) the author of any substantial part of
such material is an individual and receives
compensation for the transfer or license of
the right to distribute the work in the
United States; and

(B) the first publication of the work has
previously taken place outside the United
States under a transfer or license granted by
such author to a transferee or licensee who
was not a national or domiciliary of the
United States or a domestic corporation or
enterprise; and

(C) there has been no publication of an au-
thorized edition of the work of which the
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copies were manufactured in the United
States; and

(D) the copies were reproduced under a
transfer or license granted by such author or
by the transferee or licensee of the right of
first publication as mentioned in subclause
(B), and the transferee or the licensee of the
right of reproduction was not a national or
domiciliary of the United States or a domes-
tic corporation or enterprise.

(c) The requirement of this section that copies
be manufactured in the United States or Canada
is satisfied if—

(1) in the case where the copies are printed
directly from type that has been set, or di-
rectly from plates made from such type, the
setting of the type and the making of the
plates have been performed in the United
States or Canada; or

(2) in the case where the making of plates by
a lithographic or photoengraving process is a
final or intermediate step preceding the print-
ing of the copies, the making of the plates has
been performed in the United States or Can-
ada; and

(3) in any case, the printing or other final
process of producing multiple copies and any
binding of the copies have been performed in
the United States or Canada.

(d) Importation or public distribution of copies
in violation of this section does not invalidate
protection for a work under this title. However,
in any civil action or criminal proceeding for in-
fringement of the exclusive rights to reproduce
and distribute copies of the work, the infringer
has a complete defense with respect to all of the
nondramatic literary material comprised in the
work and any other parts of the work in which
the exclusive rights to reproduce and distribute
copies are owned by the same person who owns
such exclusive rights in the nondramatic lit-
erary material, if the infringer proves—

(1) that copies of the work have been im-
ported into or publicly distributed in the
United States in violation of this section by or
with the authority of the owner of such exclu-
sive rights; and

(2) that the infringing copies were manufac-
tured in the United States or Canada in ac-
cordance with the provisions of subsection (c¢);
and

(3) that the infringement was commenced
before the effective date of registration for an
authorized edition of the work, the copies of
which have been manufactured in the United
States or Canada in accordance with the pro-
visions of subsection (c).

(e) In any action for infringement of the exclu-
sive rights to reproduce and distribute copies of
a work containing material required by this sec-
tion to be manufactured in the United States or
Canada, the copyright owner shall set forth in
the complaint the names of the persons or orga-
nizations who performed the processes specified
by subsection (c¢) with respect to that material,
and the places where those processes were per-
formed.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2588; Pub. L. 97-215, July 13, 1982, 96 Stat. 178;
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Pub. L. 105-80, §12(a)(15), (16), Nov. 13, 1997, 111
Stat. 15635.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

The Requirement in General. A chronic problem in ef-
forts to revise the copyright statute for the past 85
years has been the need to reconcile the interests of the
American printing industry with those of authors and
other copyright owners. The scope and impact of the
“manufacturing clause,”” which came into the copy-
right law as a compromise in 1891, have been gradually
narrowed by successive amendments.

Under the present statute, with many exceptions and
qualifications, a book or periodical in the English lan-
guage must be manufactured in the United States in
order to receive full copyright protection. Failure to
comply with any of the complicated requirements can
result in complete loss of protection. Today the main
effects of the manufacturing requirements are on works
by American authors.

The first and most important question here is wheth-
er the manufacturing requirement should be retained
in the statute in any form. Beginning in 1965, serious
efforts at compromising the issue were made by various
interests aimed at substantially narrowing the scope of
the requirement, and these efforts produced the version
of section 601 adopted by the Senate when it passed S.
22.

The principal arguments for elimination of the manu-
facturing requirement can be summarized as follows:

1. The manufacturing clause originated as a re-
sponse to a historical situation that no longer exists.
Its requirements have gradually been relaxed over
the years, and the results of the 1954 amendment,
which partially eliminated it, have borne out pre-
dictions of positive economic benefits for all con-
cerned, including printers, printing trades union
members, and the public.

2. The provision places unjustified burdens on the
author, who is treated as a hostage. It hurts the au-
thor most where it benefits the manufacturer least:
in cases where the author must publish abroad or not
at all. It unfairly discriminates between American
authors and other authors, and between authors of
books and authors of other works.

3. The manufacturing clause violates the basic prin-
ciple that an author’s rights should not be dependent
on the circumstances of manufacture. Complete re-
peal would substantially reduce friction with foreign
authors and publishers, increase opportunities for
American authors to have their works published, en-
courage international publishing ventures, and elimi-
nate the tangle of procedural requirements now bur-
dening authors, publishers, the Copyright Office, and
the United States Customs Service.

4. Studies prove that the economic fears of the
printing industry and unions are unfounded. The vast
bulk of American titles are completely manufactured
in the United States, and U.S. exports of printed mat-
ter are much greater than imports. The American
book manufacturing industry is healthy and growing,
to the extent that it cannot keep pace with its orders.
There are increasing advantages to domestic manu-
facture because of improved technology, and because
of the delays, inconveniences, and other disadvan-
tages of foreign manufacture. Even with repeal, for-
eign manufacturing would be confined to small edi-
tions and scholarly works, some of which could not
be published otherwise.

The following were the principal arguments in favor
of retaining some kind of manufacturing restriction.

1. The historical reasons for the manufacturing
clause were valid originally and still are. It is unrealis-
tic to speak of this as a ‘‘free trade’ issue or of tariffs
as offering any solution, since book tariffs have been
removed entirely under the Florence Agreement. The
manufacturing requirement remains a reasonable and
justifiable condition to the granting of a monopoly.
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There is no problem of international comity, since only
works by American authors are affected by section 601.
Foreign countries have many kinds of import barriers,
currency controls, and similar restrictive devices com-
parable to a manufacturing requirement.

2. The differentials between U.S. and foreign wage
rates in book production are extremely broad and are
not diminishing: Congress should not create a condi-
tion whereby work can be done under the most de-
graded working conditions in the world, be given free
entry, and thus exclude American manufacturers from
the market. The manufacturing clause has been respon-
sible for a strong and enduring industry. Repeal could
destroy small businesses, bring chaos to the industry,
and catch manufacturers, whose labor costs and break-
even points are extremely high, in a cost-price squeeze
at a time when expenditures for new equipment have
reduced profits to a minimum.

3. The high ratio of exports to imports could change
very quickly without a manufacturing requirement.
Repeal would add to the balance-of-payments deficit
since foreign publishers never manufacture here. The
U.S. publishing industry has large investments abroad,
and attacks on the manufacturing clause by foreign
publishers, show a keen anticipation for new business.
The book publishers arguments that repeal would have
no real economic impact are contradicted by their ar-
guments that the manufacturing requirement is sti-
fling scholarship and crippling publishing; their own
figures show a 250 percent rise in English-language
book imports in 10 years.

After carefully weighing these arguments, the Com-
mittee concludes that there is no justification on prin-
ciple for a manufacturing requirement in the copyright
statute, and although there may have been some eco-
nomic justification for it at one time, that justification
no longer exists. While it is true that section 601 rep-
resents a substantial liberalization and that it would
remove many of the inequities of the present manufac-
turing requirement, the real issue is whether retention
of a provision of this sort in a copyright law can con-
tinue to be justified. The Committee believes it cannot.

The Committee recognizes that immediate repeal of
the manufacturing requirement might have damaging
effects in some segments of the U.S. printing industry.
It has therefore amended section 601 to retain the liber-
alized requirement through the end of 1980, but to re-
peal it definitively as of January 1, 1981. It also adopted
an amendment further ameliorating the effect of this
temporary legislation on individual American authors.

In view of this decision, the detailed discussion of
section 601 that follows will cease to be of significance
after 1980.

Works Subject to the Manufacturing Requirement.
The scope of the manufacturing requirement, as set out
in subsections (a) and (b) of section 601, is considerably
more limited than that of present law. The require-
ments apply to ‘‘a work consisting preponderantly of
nondramatic literary material that is in the English
language and is protected under this title,”” and would
thus not extend to: dramatic, musical, pictorial, or
graphic works; foreign-language, bilingual, or multi-
lingual works; public domain material; or works con-
sisting preponderantly of material that is not subject
to the manufacturing requirement.

The term ‘‘literary material’’ does not connote any
criterion of literary merit or qualitative value; it in-
cludes catalogs, directories and ‘‘similar materials.”

A work containing ‘‘nondramatic literary material
that is in the English language and is protected under
this title,” and also containing dramatic, musical, pic-
torial, graphic, foreign-language, public domain, or
other material that is not subject to the manufacturing
requirement, or any combination of these, is not con-
sidered to consist ‘‘preponderantly’ of the copyright-
protected nondramatic English-language literary mate-
rial unless such material exceeds the exempted mate-
rial in importance. Thus, where the literary material in
a work consists merely of a foreword or preface, and
captions, headings, or brief descriptions or expla-
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nations of pictorial, graphic or other nonliterary mate-
rial, the manufacturing requirement does not apply to
the work in whole or in part. In such case, the non-lit-
erary material clearly exceeds the literary material in
importance, and the entire work is free of the manufac-
turing requirement.

On the other hand, if the copyright-protected non-
dramatic English-language literary material in the
work exceeds the other material in importance, then
the manufacturing requirement applies. For example, a
work containing pictorial, graphic, or other non-lit-
erary material is subject to the manufacturing require-
ment if the non-literary material merely illustrates a
textual narrative or exposition, regardless of the rel-
ative amount of space occupied by each kind of mate-
rial. In such a case, the narrative or exposition com-
prising the literary material plainly exceeds in impor-
tance the non-literary material in the work. However,
even though such a work is subject to the manufactur-
ing requirement, only the portions consisting of copy-
righted non-dramatic literary material in English are
required to be manufactured in the United States or
Canada. The illustrations may be manufactured else-
where without affecting their copyright status.

Under section 601(b)(1) works by American nationals
domiciled abroad for at least a year would be exempted.
The manufacturing requirement would generally apply
only to works by American authors domiciled here, and
then only if none of the co-authors of the work are for-
eign.

In order to make clear the application of the foreign-
author exemption to ‘“‘works made for hire’’—of which
the employer or other person for whom the work was
prepared is considered the ‘‘author’ for copyright pur-
poses—section 601(b)(1) provides that the exemption
does not apply unless a substantial part of the work
was prepared for an employer or other person who is
not a national or domiciliary of the United States, or
a domestic corporation or enterprise. The reference to
‘“a domestic corporation or enterprise” is intended to
include a subsidiary formed by the domestic corpora-
tion or enterprise primarily for the purpose of obtain-
ing the exemption.

The provision adopts a proposal put forward by var-
ious segments of both the United States and the Cana-
dian printing industries, recommending an exemption
for copies manufactured in Canada. Since wage stand-
ards in Canada are substantially comparable to those
in the United States, the arguments for equal treat-
ment under the manufacturing clause are persuasive.

Limitations on Importation and Distribution of Copies
Manufactured Abroad. The basic purpose of the tem-
porary manufacturing requirements of section 601, like
that of the present manufacturing clause, is to induce
the manufacture of an edition in the United States if
more than a certain limited number of copies are to be
distributed in this country. Subsection (a) therefore
provides in general that ‘‘the importation into or pub-
lic distribution in the United States’ of copies not
complying with the manufacturing clause is prohibited.
Subsection (b) then sets out the exceptions to this pro-
hibition, and clause (2) of that subsection fixes the im-
portation limit at 2,000 copies.

Additional exceptions to the copies affected by the
manufacturing requirements are set out in clauses (3)
through (7) of subsection (b). Clause (3) permits impor-
tation of copies for governmental use, other than in
schools, by the United States or by ‘‘any State or polit-
ical subdivision of a State.”” Clause (4) allows importa-
tion for personal use of ‘‘no more than one copy of any
work at any one time,” and also exempts copies in the
baggage of persons arriving from abroad and copies in-
tended for the library collection of nonprofit scholarly,
educational, or religious organizations. Braille copies
are completely exempted under clause (5), and clause
(6) permits the public distribution in the United States
of copies allowed entry by the other clauses of that
subsection. Clause (7) is a new exception, covering
cases in which an individual American author has,
through choice or necessity, arranged for publication of
his work by a foreign rather than a domestic publisher.
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What Constitutes “Manufacture in the United States”
or Canada. A difficult problem in the manufacturing
clause controversy involves the restrictions to be im-
posed on foreign typesetting or composition. Under
what they regard as a loophole in the present law, a
number of publishers have for years been having their
manuscripts set in type abroad, importing ‘‘reproduc-
tion proofs,” and then printing their books from offset
plates ‘‘by lithographic process * * * wholly performed
in the United States.” The language of the statute on
this point is ambiguous and, although the publishers’
practice has received some support from the Copyright
Office, there is a question as to whether or not it vio-
lates the manufacturing requirements.

In general the book publishers have opposed any defi-
nition of domestic manufacture that would close the
“‘repro proof” loophole or that would interfere with
their use of new techniques of book production, includ-
ing use of imported computer tapes for composition
here. This problem was the focal point of a compromise
agreement between representatives of the book pub-
lishers and authors on the one side and of typo-
graphical firms and printing trades unions on the
other, and the bill embodies this compromise as a rea-
sonable solution to the problem.

Under subsection (c) the manufacturing requirement
is confined to the following processes: (1) Typesetting
and platemaking, ‘‘where the copies are printed di-
rectly from type that has been set, or directly from
plates made from such type’’; (2) the making of plates,
‘“‘where the making of plates by a lithographic or pho-
toengraving process is a final or intermediate step pre-
ceding the printing of the copies’; and (3) in all cases,
the ‘“‘printing or other final process of producing mul-
tiple copies and any binding of the copies.”” Under the
subsection there would be nothing to prevent the im-
portation of reproduction proofs, however they were
prepared, as long as the plates from which the copies
are printed are made here and are not themselves im-
ported. Similarly, the importation of computer tapes
from which plates can be prepared here would be per-
mitted. However, regardless of the process involved, the
actual duplication of multiple copies, together with
any binding, are required to be done in the United
States or Canada.

Effect of Noncompliance with Manufacturing Require-
ment. Subsection (d) of section 601 makes clear that
compliance with the manufacturing requirements no
longer constitutes a condition of copyright with re-
spect to reproduction and the distribution of copies.
The bill does away with the special ‘“‘ad interim” time
limits and registration requirements of the present law
and, even if copies are imported or distributed in viola-
tion of the section, there would be no effect on the
copyright owner’s right to make and distribute phono-
records of the work, to make derivative works includ-
ing dramatizations and motion pictures, and to perform
or display the work publicly. Even the rights to repro-
duce and distribute copies are not lost in cases of viola-
tion, although they are limited as against certain in-
fringers.

Subsection (d) provides a complete defense in any
civil action or criminal proceeding for infringement of
the exclusive rights of reproduction or distribution of
copies where, under certain circumstances, the defend-
ant proves violation of the manufacturing require-
ments. The defense is limited to infringement of the
“nondramatic literary material comprised in the work
and any other parts of the work in which the exclusive
rights to reproduce and distribute copies are owned by
the same person who owns such exclusive rights in the
nondramatic literary material.”” This means, for exam-
ple, that the owner of copyright in photographs or il-
lustrations published in a book copyrighted by someone
else who would not be deprived of rights against an in-
fringer who proves that there had been a violation of
section 601.

Section 601(d) places the full burden for proving vio-
lation on the infringer. The infringer’s defense must be
based on proof that: (1) copies in violation of section 601
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have been imported or publicly distributed in the
United States ‘“‘by or with the authority’ of the copy-
right owner; and (2) that the infringing copies complied
with the manufacturing requirements; and (3) that the
infringement began before an authorized edition com-
plying with the requirements had been registered. The
third of these clauses of subsection (d) means, in effect,
that a copyright owner can reinstate full exclusive
rights by manufacturing an edition in the United
States and making registration for it.

Subsection (e) requires the plaintiff in any infringe-
ment action involving publishing rights in material
subject to the manufacturing clause to identify the
manufacturers of the copies in his complaint. Cor-
respondingly, section 409 would require the manufac-
turers to be identified in applications for registration
covering published works subject to the requirements
of section 601.

AMENDMENTS

1997—Subsec. (a). Pub. L. 105-80, §12(a)(15),
stituted ‘‘nondramatic’ for ‘‘nondramtic’.

Subsec. (b)(1). Pub. L. 105-80, §12(a)(16), substituted
‘“‘substantial’’ for ‘‘subsustantial” before ‘‘part of the
work’’.

1982—Subsec. (a). Pub. L. 97-215 substituted ‘1986’ for
1982,

sub-

CROSS REFERENCES

Application for copyright registration, names of per-
sons or organizations who performed the processes
specified in this section, see section 409 of this title.

Fee for issuance of import statement, see section 708
of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 409, 602 of this
title.

§602. Infringing importation of copies or phono-
records

(a) Importation into the United States, with-
out the authority of the owner of copyright
under this title, of copies or phonorecords of a
work that have been acquired outside the United
States is an infringement of the exclusive right
to distribute copies or phonorecords under sec-
tion 106, actionable under section 501. This sub-
section does not apply to—

(1) importation of copies or phonorecords
under the authority or for the use of the Gov-
ernment of the United States or of any State
or political subdivision of a State, but not in-
cluding copies or phonorecords for use in
schools, or copies of any audiovisual work im-
ported for purposes other than archival use;

(2) importation, for the private use of the
importer and not for distribution, by any per-
son with respect to no more than one copy or
phonorecord of any one work at any one time,
or by any person arriving from outside the
United States with respect to copies or phono-
records forming part of such person’s personal
baggage; or

(3) importation by or for an organization op-
erated for scholarly, educational, or religious
purposes and not for private gain, with respect
to no more than one copy of an audiovisual
work solely for its archival purposes, and no
more than five copies or phonorecords of any
other work for its library lending or archival
purposes, unless the importation of such cop-
ies or phonorecords is part of an activity con-
sisting of systematic reproduction or distribu-
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tion, engaged in by such organization in viola-
tion of the provisions of section 108(g)(2).

(b) In a case where the making of the copies or
phonorecords would have constituted an in-
fringement of copyright if this title had been ap-
plicable, their importation is prohibited. In a
case where the copies or phonorecords were law-
fully made, the United States Customs Service
has no authority to prevent their importation
unless the provisions of section 601 are applica-
ble. In either case, the Secretary of the Treas-
ury is authorized to prescribe, by regulation, a
procedure under which any person claiming an
interest in the copyright in a particular work
may, upon payment of a specified fee, be enti-
tled to notification by the Customs Service of
the importation of articles that appear to be
copies or phonorecords of the work.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2589.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

Scope of the Section. Section 602, which has nothing
to do with the manufacturing requirements of section
601, deals with two separate situations: importation of
‘“‘piratical”’ articles (that is, copies or phonorecords
made without any authorization of the copyright
owner), and unauthorized importation of copies or
phonorecords that were lawfully made. The general ap-
proach of section 602 is to make unauthorized importa-
tion an act of infringement in both cases, but to permit
the United States Customs Service to prohibit importa-
tion only of ‘“‘piratical’ articles.

Section 602(a) first states the general rule that unau-
thorized importation is an infringement merely if the
copies or phonorecords ‘‘have been acquired outside the
United States’, but then enumerates three specific ex-
ceptions: (1) importation under the authority or for the
use of a governmental body, but not including material
for use in schools or copies of an audiovisual work im-
ported for any purpose other than archival use; (2) im-
portation for the private use of the importer of no more
than one copy or phonorecord of a work at a time, or
of articles in the personal baggage of travelers from
abroad; or (3) importation by nonprofit organizations
‘‘operated for scholarly, educational, or religious pur-
poses’” of ‘“‘no more than one copy of an audiovisual
work solely for archival purposes, and no more than
five copies or phonorecords of any other work for its li-
brary lending or archival purposes.’” The bill specifies
that the third exception does not apply if the importa-
tion ‘‘is part of an activity consisting of systematic re-
production or distribution, engaged in by such organi-
zation in violation of the provisions of section
108(g)(2).”

If none of the three exemptions applies, any unau-
thorized importer of copies or phonorecords acquired
abroad could be sued for damages and enjoined from
making any use of them, even before any public dis-
tribution in this country has taken place.

Importation of “Piratical” Copies. Section 602(b) re-
tains the present statute’s prohibition against importa-
tion of ‘‘piratical’” copies or phonorecords—those whose
making ‘‘would have constituted an infringement of
copyright if this title has been applicable.”” Thus, the
Customs Service could exclude copies or phonorecords
that were unlawful in the country where they were
made; it could also exclude copies or phonorecords
which, although made lawfully under the domestic law
of that country, would have been unlawful if the U.S.
copyright law could have been applied. A typical exam-
ple would be a work by an American author which is in
the public domain in a foreign country because that
country does not have copyright relations with the
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United States; the making and publication of an au-
thorized edition would be lawful in that country, but
the Customs Service could prevent the importation of
any copies of that edition.

Importation for Infringing Distribution. The second
situation covered by section 602 is that where the cop-
ies or phonorecords were lawfully made but their dis-
tribution in the United States would infringe the U.S.
copyright owner’s exclusive rights. As already said, the
mere act of importation in this situation would con-
stitute an act of infringement and could be enjoined.
However, in cases of this sort it would be impracticable
for the United States Customs Service to attempt to
enforce the importation prohibition, and section 602(b)
provides that, unless a violation of the manufacturing
requirements is also involved, the Service has no au-
thority to prevent importation, ‘‘where the copies or
phonorecords were lawfully made.”” The subsection
would authorize the establishment of a procedure under
which copyright owners could arrange for the Customs
Service to notify them wherever articles appearing to
infringe their works are imported.

CROSS REFERENCES

Importer of copies or phonorecords into the United
States as infringer, see section 501 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 501, 511, 603 of
this title.

§603. Importation prohibitions: Enforcement and
disposition of excluded articles

(a) The Secretary of the Treasury and the
United States Postal Service shall separately or
jointly make regulations for the enforcement of
the provisions of this title prohibiting importa-
tion.

(b) These regulations may require, as a condi-
tion for the exclusion of articles under section
602—

(1) that the person seeking exclusion obtain

a court order enjoining importation of the ar-

ticles; or

(2) that the person seeking exclusion furnish
proof, of a specified nature and in accordance
with prescribed procedures, that the copyright
in which such person claims an interest is
valid and that the importation would violate
the prohibition in section 602; the person seek-

ing exclusion may also be required to post a

surety bond for any injury that may result if

the detention or exclusion of the articles
proves to be unjustified.

(c) Articles imported in violation of the impor-
tation prohibitions of this title are subject to
seizure and forfeiture in the same manner as
property imported in violation of the customs
revenue laws. Forfeited articles shall be de-
stroyed as directed by the Secretary of the
Treasury or the court, as the case may be.

(Pub. L. 94-553, title I, §101, Oct. 19, 1976, 90 Stat.
2590; Pub. L. 104-153, §8, July 2, 1996, 110 Stat.
1388.)

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

The importation prohibitions of both sections 601 and
602 would be enforced under section 603, which is simi-
lar to section 109 of the statute now in effect [section
109 of former title 17]. Subsection (a) would authorize
the Secretary of the Treasury and the United States
Postal Service to make regulations for this purpose,

TITLE 17—COPYRIGHTS

§603

and subsection (c) provides for the disposition of ex-
cluded articles.

Subsection (b) of section 603 deals only with the pro-
hibition against importation of ‘‘piratical’’ copies or
phonorecords, and is aimed at solving problems that
have arisen under the present statute. Since the United
States Customs Service is often in no position to make
determinations as to whether particular articles are
“piratical,” section 603(b) would permit the Customs
regulations to require the person seeking exclusion ei-
ther to obtain a court order enjoining importation, or
to furnish proof of his claim and to post bond.

REFERENCES IN TEXT

The customs revenue laws, referred to in subsec. (c¢),
are classified generally to Title 19, Customs Duties.

AMENDMENTS

1996—Subsec. (c¢). Pub. L. 104-153 substituted a period
at end for ‘‘; however, the articles may be returned to
the country of export whenever it is shown to the satis-
faction of the Secretary of the Treasury that the im-
porter had no reasonable grounds for believing that his
or her acts constituted a violation of law.”

CHAPTER 7—COPYRIGHT OFFICE

Sec.

T01. The Copyright Office: General responsibilities
and organization.

702. Copyright Office regulations.

703. Effective date of actions in Copyright Office.

704. Retention and disposition of articles depos-
ited in Copyright Office.

T705. Copyright Office records: Preparation, main-
tenance, public inspection, and searching.

706. Copies of Copyright Office records.

707. Copyright Office forms and publications.

708. Copyright Office fees.

709. Delay in delivery caused by disruption of
postal or other services.

710. Reproduction for use of the blind and phys-

ically handicapped: Voluntary
forms and procedures.

licensing

HISTORICAL AND REVISION NOTES
HOUSE REPORT NO. 94-1476

Chapter 7 entitled ‘‘Copyright Office,”” sets forth the
administrative and housekeeping provisions of the bill.

Administrative Procedure Act. Under an amendment
to section 701 adopted by the Committee, the Copyright
Office is made fully subject to the Administrative Pro-
cedure Act [6 U.S.C. 551 et seq. and 701 et seq.] with one
exception: under section 706(b), reproduction and dis-
tribution of copyright deposit copies would be made
under the Freedom of Information Act [6 U.S.C. 552]
only to the extent permitted by the Copyright Office
regulations.

Retention and Disposition of Deposited Articles. A re-
curring problem in the administration of the copyright
law has been the need to reconcile the storage limita-
tions of the Copyright Office with the continued value
of deposits in identifying copyrighted works. Aside
from its indisputable utility to future historians and
scholars, a substantially complete collection of both
published and unpublished deposits, other than those
selected by the Library of Congress, would avoid the
many difficulties encountered when copies needed for
identification in connection with litigation or other
purposes have been destroyed. The basic policy behind
section 704 is that copyright deposits should be re-
tained as long as possible, but that the Register of
Copyrights and the Librarian of Congress should be em-
powered to dispose of them under appropriate safe-
guards when they decide that it has become necessary
to do so.

Under subsection (a) of section 704, any copy, phono-
record, or identifying material deposited for registra-
tion, whether registered or not, becomes ‘‘the property



