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(E) A certificate showing service of the re-
sponse in accordance with subparagraph (2) of
this paragraph.

(2) Time for and Service of Response: The re-
sponse required by paragraph (d)(1) of this Rule
shall be received by the Court not later than 10
days after the date on which the movant’s mo-
tion is received by the Court. This response
shall be served in such manner as may reason-
ably be expected to reach the movant or the
movant’s counsel (as specified in Rule 21(b)(1) or
Rule 21(b)(2), as the case may be) not later than
the day on which the response is received by the
Court.

(e) Effect of Signature: The provisions of Rule
33(b), relating to the effect of the signature of
counsel or a party, shall apply to a motion filed
pursuant to this Rule and to the response re-
quired by paragraph (d) of this Rule.

() Place of Hearing: If required, a hearing on
a motion filed pursuant to this Rule will ordi-
narily be held at the place of trial previously
designated in accordance with paragraph (a) of
Rule 140 unless otherwise ordered by the Court.
For the manner in which the Court may dispose
of such a motion, see paragraph (g)(3) of this
Rule.

(g) Disposition of Motion: (1) General: A motion
filed pursuant to this Rule may be disposed of in
one or more of the following ways, in the discre-
tion of the Court:

(A) The Court may—

(i) authorize, or decline to stay, the pro-
posed sale; or

(ii) stay the proposed sale temporarily
until the Court has had an adequate oppor-
tunity to consider the motion.

(B) The Court may stay the proposed sale
until a specified date or event, or for a speci-
fied period, or until further application is
made for a sale, or any combination of the
foregoing.

(C) The Court may stay the proposed sale
until specified undertakings or safeguards are
effectuated.

(D) The Court may provide such other tem-
porary, extended, or permanent relief as may
be appropriate under the circumstances.

(2) Evidence: In disposing of a motion filed pur-
suant to this Rule, the Court may consider such
appraisals, affidavits, valuation reports, and
other evidence as may be appropriate, giving
due regard to the necessity of acting on the mo-
tion within a brief period of time.

(3) Disposition on Motion Papers or Otherwise:
The Court may dispose of a motion filed pursu-
ant to this Rule on the motion papers, or after
an evidentiary hearing or oral argument, or may
require legal memoranda, or any combination of
the foregoing that the Court deems appropriate.
For the place of hearing, see paragraph (f) of
this Rule.

(4) Dilatory Motions: The fact that a motion
filed pursuant to this Rule is dilatory within the
meaning of paragraph (a)(2)(B)(ii) of this Rule
shall be considered by the Court in disposing of
the motion.

Rule 58. Miscellaneous

For reference in the Rules to other motions,
see Rules 25(c) (extension of time), 40 (defenses
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made by motion), 41 (amendment of pleadings),
63 (substitution of parties), 71(c) (answers to in-
terrogatories), 81(b) (depositions), 90(d) (requests
for admission), 91(f) (stipulations), 121(a) (sum-
mary judgment), 123(c) (setting aside default or
dismissal), 134 (continuances), 140(c) (place of
trial), 141 (consolidation and separation), 151(c)
(delinquent briefs), 157 (retention of official case
file in estate tax case involving election under
Code Section 6166), 161 (reconsideration), 162
(vacating or revising decision), 231 (reasonable
litigation and administrative costs), 260 (en-
forcement of overpayment determination), 261
(redetermination of interest on deficiency), and
262 (modification of decision in estate tax case
involving election under Code Section 6166).

TITLE VI..—PARTIES
Rule 60. Proper Parties; Capacity

(a) Petitioner: (1) Deficiency or Liability Actions:
A case shall be brought by and in the name of
the person against whom the Commissioner de-
termined the deficiency (in the case of a notice
of deficiency) or liability (in the case of a notice
of liability), or by and with the full descriptive
name of the fiduciary entitled to institute a
case on behalf of such person. See Rule 23(a)(1).
A case timely brought shall not be dismissed on
the ground that it is not properly brought on be-
half of a party until a reasonable time has been
allowed after objection for ratification by such
party of the bringing of the case; and such ratifi-
cation shall have the same effect as if the case
had been properly brought by such party. Where
the deficiency or liability is determined against
more than one person in the notice by the Com-
missioner, only such of those persons who shall
duly act to bring a case shall be deemed a party
or parties.

(2) Other Actions: For the person who may
bring a case as a petitioner in a declaratory
judgment action, see Rules 210(b)(11), 211, and
216. For the person who may bring a case as a
petitioner in a disclosure action, see Rules
220(b)(5), 221, and 225. For the person who may
bring a case as a petitioner in a partnership ac-
tion, see Rules 240(c)(1)(B), 240(c)(2)(B), 241, and
245. For the person who may bring a case as a
petitioner in an action for administrative costs,
see Rule 271.

(b) Respondent: The Commissioner shall be
named the respondent.

(c) Capacity: The capacity of an individual,
other than one acting in a fiduciary or other
representative capacity, to engage in litigation
in the Court shall be determined by the law of
the individual’s domicile. The capacity of a cor-
poration to engage in such litigation shall be de-
termined by the law under which it was orga-
nized. The capacity of a fiduciary or other rep-
resentative to litigate in the Court shall be de-
termined in accordance with the law of the ju-
risdiction from which such person’s authority is
derived.

(d) Infants or Incompetent Persons: Whenever
an infant or incompetent person has a represent-
ative, such as a general guardian, committee,
conservator, or other like fiduciary, the rep-
resentative may bring a case or defend in the
Court on behalf of the infant or incompetent
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person. An infant or incompetent person who
does not have a duly appointed representative
may act by a next friend or by a guardian ad
litem. Where a party attempts to represent him-
self or herself and, in the opinion of the Court
there is a serious question as to such party’s
competence to do so, the Court, if it deems jus-
tice so requires, may continue the case until ap-
propriate steps have been taken to obtain an ad-
judication of the question by a court having ju-
risdiction so to do, or may take such other ac-
tion as it deems proper.

Rule 61. Permissive Joinder of Parties

(a) Permissive Joinder: No person, to whom a
notice of deficiency or notice of liability has
been issued, may join with any other such per-
son in filing a petition in the Court, except as
may be permitted by Rule 34(a)(1). With respect
to the joinder of parties in declaratory judgment
actions and in disclosure actions, see Rules 215
and 226, respectively.

(b) Severance or Other Orders: The Court may
make such orders as will prevent a party from
being embarrassed, delayed, or put to expense by
the inclusion of a party, or may order separate
trials or make other orders to prevent delay or
prejudice; or may limit the trial to the claims of
one or more parties, either dropping other par-
ties from the case on such terms as are just or
holding in abeyance the proceedings with re-
spect to them. Any claim by or against a party
may be severed and proceeded with separately.
See also Rule 141(b).

Rule 62. Misjoinder of Parties

Misjoinder of parties is not ground for dismis-
sal of a case. The Court may order a severance
on such terms as are just. See Rule 61(b).

Rule 63. Substitution of Parties; Change or Cor-
rection in Name

(a) Death: If a petitioner dies, the Court, on
motion of a party or the decedent’s successor or
representative or on its own initiative, may
order substitution of the proper parties.

(b) Incompetency: If a party becomes incom-
petent, the Court on motion of a party or the in-
competent’s representative or on its own initia-
tive, may order the representative to proceed
with the case.

(¢) Successor Fiduciaries or Representatives:
On motion made where a fiduciary or represent-
ative is changed, the Court may order substi-
tution of the proper successors.

(d) Other Cause: The Court, on motion of a
party or on its own initiative, may order the
substitution of proper parties for other cause.

(e) Change or Correction in Name: On motion
of a party or on its own initiative, the Court
may order a change of or correction in the name
or title of a party.

TITLE VIIL.—DISCOVERY
Rule 70. General Provisions

(a) General: (1) Methods and Limitations of Dis-
covery: In conformity with these Rules, a party
may obtain discovery by written interrogatories
(Rule 71), by production of documents or things
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(Rules 72 and 73), by depositions upon consent of
the parties (Rule 74), by depositions without
consent of the parties in certain cases (Rule 75),
or by depositions of expert witnesses (Rule 76).
However, the Court expects the parties to at-
tempt to attain the objectives of discovery
through informal consultation or communica-
tion before utilizing the discovery procedures
provided in these Rules. Discovery is not avail-
able under these Rules through depositions ex-
cept to the limited extent provided in Rules 74,
75, and 76. See Rules 91(a) and 100 regarding rela-
tionship of discovery to stipulations.

(2) Time for Discovery: Discovery shall not be
commenced, without leave of Court, before the
expiration of 30 days after joinder of issue (see
Rule 38), and shall be completed, unless other-
wise authorized by the Court, no later than 45
days prior to the date set for call of the case
from a trial calendar. Discovery by a deposition
under Rules 75 and 76 may not be commenced be-
fore a notice of trial has been issued or the case
has been assigned to a Judge or Special Trial
Judge and shall be completed within the time
provided by the preceding sentence. See Rules
75(a) and 76(c). Discovery of matters which are
relevant only to the issue of a party’s entitle-
ment to reasonable litigation or administrative
costs shall not be commenced, without leave of
Court, before a motion for reasonable litigation
or administrative costs has been noticed for a
hearing, and shall be completed, unless other-
wise authorized by the Court, no later than 45
days prior to the date set for hearing.

(3) Cases Consolidated for Trial: With respect to
a common matter in cases consolidated for trial,
discovery may be had by any party to such a
case to the extent provided by these Rules, and,
for that purpose, the reference to a ‘“‘party’ in
this Title VII, in Title VIII, or in Title X, shall
mean any party to any of the consolidated cases
involving such common matter.

(b) Scope of Discovery: (1) The information or
response sought through discovery may concern
any matter not privileged and which is relevant
to the subject matter involved in the pending
case. It is not ground for objection that the in-
formation or response sought will be inadmis-
sible at the trial, if that information or response
appears reasonably calculated to lead to discov-
ery of admissible evidence, regardless of the bur-
den of proof involved. If the information or re-
sponse sought is otherwise proper, it is not ob-
jectionable merely because the information or
response involves an opinion or contention that
relates to fact or to the application of law to
fact. But the Court may order that the informa-
tion or response sought need not be furnished or
made until some designated time or a particular
stage has been reached in the case or until a
specified step has been taken by a party.

(2) The frequency or extent of use of the dis-
covery methods set forth in paragraph (a) shall
be limited by the Court if it determines that: (A)
the discovery sought is unreasonably cumu-
lative or duplicative, or is obtainable from some
other source that is more convenient, less bur-
densome, or less expensive; (B) the party seek-
ing discovery has had ample opportunity by dis-
covery in the action to obtain the information
sought, or (C) the discovery is unduly burden-
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