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AMENDMENTS

1991—Pub. L. 102-83, §2(d)(3), Aug. 6, 1991, 105 Stat. 402,
added item for chapter 7.

Pub. L. 102-54, §14(e)(1), June 13, 1991, 105 Stat. 287, in-
serted ‘“United States’ before ‘‘Court of Veterans Ap-
peals’ in item for chapter 72.

Pub. L. 102-40, title IV, §§402(c)(2), 403(e)(1), (£)(2), May
7, 1991, 105 Stat. 239-241, substituted “BOARDS, AD-
MINISTRATIONS, AND SERVICES” for <“BOARDS
AND DEPARTMENTS” in part heading, renumbered
section numbers by substituting ‘7101’ for ‘4001 in
item for chapter 71, *“7251" for ‘4051’ in item for chap-
ter 72, and ‘7601’ for ‘“4301"° in item for chapter 76, sub-
stituted ‘‘Veterans Health Administration—Organiza-
tion and Functions” for ‘‘Department of Medicine and
Surgery’ and 7301 for ‘4101’ in item for chapter 73,
added item for chapter 74, struck out item for chapter
75 ‘“Veterans’ Canteen Service’’, and added item for
chapter 78.

1988—Pub. L. 100-687, div. A, title III, §301(b), Nov. 18,
1988, 102 Stat. 4121, added item for chapter 72.

Pub. L. 100-322, title II, §216(e)(2), May 20, 1988, 102
Stat. 530, added item for chapter 76.

CHAPTER 71—BOARD OF VETERANS’

APPEALS
Sec.
7101. Composition of Board of Veterans’ Appeals.
T101A. Members of Board: appointment; pay; per-
formance review.
7102. Assignment of members of Board.
7103. Reconsideration; correction of obvious errors.
7104. Jurisdiction of the Board.
7105. Filing of notice of disagreement and appeal.
T105A. Simultaneously contested claims.
7106. Administrative appeals.
7107. Appeals: dockets; hearings.
7108. Rejection of applications.
7109. Independent medical opinions.
[7110. Repealed.]
T111. Revision of decisions on grounds of clear and

unmistakable error.
AMENDMENTS

1997—Pub. L. 105-111, §1(b)(2), Nov. 21, 1997, 111 Stat.
2272, added item 7111.

1994—Pub. L. 103-446, title II, §201(a)(2), Nov. 2, 1994,
108 Stat. 4656, added item 7101A.

Pub. L. 103-271, §§6(b), 7(a)(2), (b)(3), July 1, 1994, 108
Stat. 742, 743, substituted ‘‘Reconsideration; correction
of obvious errors’” for ‘‘Determinations by the Board’
in item 7103, substituted ‘‘Appeals: dockets; hearings”
for ‘“‘Docketing of appeals’ in item 7107, and struck out
item 7110 ‘“‘Traveling sections’.

1991—Pub. L. 102-40, title IV, §402(c)(1), May 7, 1991,
105 Stat. 239, renumbered items 4001 to 4010 as 7101 to
7110, respectively.

1988—Pub. L. 100-687, div. A, title II, §207(b), Nov. 18,
1988, 102 Stat. 4112, added item 4010.

1962—Pub. L. 87-671, §3, Sept. 19, 1962, 76 Stat. 557,
added item 4009.

Pub. L. 87-666, §2, Sept. 19, 1962, 76 Stat. 554, added
item 4005A, and substituted ‘‘Filing of notice of dis-
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agreement and appeal’’ for ‘‘Applications for review on
appeal” in item 4005, ‘‘Administrative appeals’ for
“Docketing of appeals’ in item 4006, and ‘‘Docketing of
appeals” for ‘‘Simultaneously contested claims” in
item 4007.

§7101. Composition of Board of Veterans’ Ap-
peals

(a) There is in the Department a Board of Vet-
erans’ Appeals (hereafter in this chapter re-
ferred to as the ‘““‘Board’). The Board is under
the administrative control and supervision of a
chairman directly responsible to the Secretary.
The Board shall consist of a Chairman, a Vice
Chairman, and such number of members as may
be found necessary in order to conduct hearings
and dispose of appeals properly before the Board
in a timely manner. The Board shall have such
other professional, administrative, clerical, and
stenographic personnel as are necessary in con-
ducting hearings and considering and disposing
of appeals properly before the Board. The Board
shall have sufficient personnel under the preced-
ing sentence to enable the Board to conduct
hearings and consider and dispose of appeals
properly before the Board in a timely manner.

(b)(1) The Chairman shall be appointed by the
President, by and with the advice and consent of
the Senate, for a term of six years. The Chair-
man shall be subject to the same ethical and
legal limitations and restrictions concerning in-
volvement in political activities as apply to
judges of the United States Court of Veterans
Appeals.

(2) The Chairman may be removed by the
President for misconduct, inefficiency, neglect
of duty, or engaging in the practice of law or for
physical or mental disability which, in the opin-
ion of the President, prevents the proper execu-
tion of the Chairman’s duties. The Chairman
may not be removed from office by the Presi-
dent on any other grounds. Any such removal
may only be made after notice and opportunity
for hearing.

(3) The Chairman may be appointed under this
subsection to more than one term. If, upon the
expiration of the term of office for which the
Chairman was appointed, the position of Chair-
man would become vacant, the individual serv-
ing as Chairman may, with the approval of the
Secretary, continue to serve as Chairman until
either appointed to another term or a successor
is appointed, but not beyond the end of the Con-
gress during which the term of office expired.

(4) The Secretary shall designate one member
of the Board as Vice Chairman. The Vice Chair-
man shall perform such functions as the Chair-
man may specify. Such member shall serve as
Vice Chairman at the pleasure of the Secretary.

(¢)(1)(A) The Chairman may from time to time
designate one or more employees of the Depart-
ment to serve as acting members of the Board.
Except as provided in subparagraph (B), any
such designation shall be for a period not to ex-
ceed 90 days, as determined by the Chairman.

(B) An individual designated as an acting
member of the Board may continue to serve as
an acting member of the Board in the making of
any determination on a proceeding for which the
individual was designated as an acting member
of the Board, notwithstanding the termination
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of the period of designation of the individual as
an acting member of the Board under subpara-
graph (A) or (C).

(C) An individual may not serve as an acting
member of the Board for more than 270 days dur-
ing any one-year period.

(D) At no time may the number of acting
members exceed 20 percent of the total of the
number of Board members and acting Board
members combined.

(2) In each annual report to the Congress
under section 529 of this title, the Secretary
shall provide detailed descriptions of the activi-
ties undertaken and plans made in the fiscal
year for which the report is made with respect
to the authority provided by paragraph (1) of
this subsection. In each such report, the Sec-
retary shall indicate, in terms of full-time em-
ployee equivalents, the number of acting mem-
bers of the Board designated under such para-
graph (1) during the year for which the report is
made.

(d)(1) After the end of each fiscal year, the
Chairman shall prepare a report on the activi-
ties of the Board during that fiscal year and the
projected activities of the Board for the fiscal
year during which the report is prepared and the
next fiscal year. Such report shall be included in
the documents providing detailed information
on the budget for the Department that the Sec-
retary submits to the Congress in conjunction
with the President’s budget submission for any
fiscal year pursuant to section 1105 of title 31.

(2) Bach such report shall include, with re-
spect to the preceding fiscal year, information
specifying—

(A) the number of cases appealed to the
Board during that year;

(B) the number of cases pending before the
Board at the beginning and at the end of that
year;

(C) the number of such cases which were
filed during each of the 36 months preceding
the current fiscal year;

(D) the average length of time a case was be-
fore the Board between the time of the filing
of an appeal and the disposition during the
preceding fiscal year;

(E) the number of members of the Board at
the end of the year and the number of profes-
sional, administrative, clerical, stenographic,
and other personnel employed by the Board at
the end of the preceding fiscal year; and

(F) the number of employees of the Depart-
ment designated under subsection (c)(1) to
serve as acting members of the Board during
that year and the number of cases in which
each such member participated during that
year.

(3) The projections in each such report for the
current fiscal year and for the next fiscal year
shall include (for each such year)—

(A) an estimate of the number of cases to be
appealed to the Board; and
(B) an evaluation of the ability of the Board

(based on existing and projected personnel lev-

els) to ensure timely disposition of such ap-

peals as required by section 7101(a) of this
title.

(e) A performance incentive that is authorized
by law for officers and employees of the Federal
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Government may be awarded to a member of the
Board (including an acting member) by reason of
that member’s service on the Board only if the
Chairman of the Board determines that such
member should be awarded that incentive. A de-
termination by the Chairman for such purpose
shall be made taking into consideration the
quality of performance of the Board member.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1240, §4001;
Pub. L. 98-223, title II, §208(a)-(c), Mar. 2, 1984, 98
Stat. 43, 44; Pub. L. 100-687, div. A, title II,
§§201(a), 202(b), 208, 209, Nov. 18, 1988, 102 Stat.
4109, 4110, 4112; renumbered §7101 and amended
Pub. L. 10240, title IV, §402(b)(1), (d)(1), May 7,
1991, 1056 Stat. 238, 239; Pub. L. 102-54, §14(e)(2),
June 13, 1991, 105 Stat. 287; Pub. L. 102-83,
§8§2(c)(3), 4(a)(3), (4), (b)(1), (2)(E), Aug. 6, 1991, 105
Stat. 402, 404, 405; Pub. L. 103-271, §§2-5, July 1,
1994, 108 Stat. 740, 741; Pub. L. 103-446, title II,
§§201(d), 203, Nov. 2, 1994, 108 Stat. 4657.)

AMENDMENTS

1994—Subsec. (a). Pub. L. 103-271, §2, struck out ‘‘(not
more than 65)”’ after ‘‘such number’’.

Subsec. (b). Pub. L. 103-446, §201(d)(1), (2), designated
as par. (2) the text in par. (1) beginning ‘“The Chairman
may be removed”’ and struck out former par. (2) which
read as follows:

““(2)(A) The other members of the Board (including
the Vice Chairman) shall be appointed by the Sec-
retary, with the approval of the President, based upon
recommendations of the Chairman. Each such member
shall be appointed for a term of nine years.

‘(B) A member of the Board (other than the Chair-
man) may be removed by the Secretary upon the rec-
ommendation of the Chairman. In the case of a removal
that would be covered by section 7521 of title 5 in the
case of an administrative law judge, a removal of a
member of the Board under this paragraph shall be car-
ried out subject to the same requirements as apply to
removal of an administrative law judge under that sec-
tion. Section 554(a)(2) of title 5 shall not apply to a re-
moval action under this subparagraph. In such a re-
moval action, a member shall have the rights set out in
section 7513(b) of such title.”

Subsec. (b)(1). Pub. L. 103-271, §3, inserted after first
sentence ‘‘The Chairman shall be subject to the same
ethical and legal limitations and restrictions concern-
ing involvement in political activities as apply to
judges of the United States Court of Veterans Ap-
peals.”

Subsec. (b)(3). Pub. L. 103-446, §§201(d)(3), 203, sub-
stituted ‘“The Chairman’ for ‘‘Members (including the
Chairman)”’ and inserted at end ‘‘If, upon the expira-
tion of the term of office for which the Chairman was
appointed, the position of Chairman would become va-
cant, the individual serving as Chairman may, with the
approval of the Secretary, continue to serve as Chair-
man until either appointed to another term or a succes-
sor is appointed, but not beyond the end of the Con-
gress during which the term of office expired.”’

Subsec. (¢c)(1). Pub. L. 103-271, §4(a)(1), added par. (1)
and struck out former par. (1) which read as follows:
‘“‘Subject to paragraph (2) of this subsection, the Chair-
man may from time to time designate employees of the
Department to serve as temporary members of the
Board. Any such designation shall be for a period of not
to exceed one year, as determined by the Chairman. An
individual may not serve as a temporary member of the
Board for more than 24 months during any 48-month pe-
riod.”

Subsec. (¢)(2), (3). Pub. L. 103-271, §4(a)(2)—-(4), redesig-
nated par. (3) as (2), substituted ‘‘the number of acting
members of the Board designated under such paragraph
(1) during the year for which the report is made.” for
‘‘the number of temporary Board members designated
under this subsection and the number of acting Board
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members designated under section 7102(a)(2)(A)(ii) of
this title during the year for which the report is
made.”, and struck out former par. (2) which read as
follows: ‘“‘Designation under paragraph (1) of this sub-
section of an individual as a temporary member of the
Board may not be made when there are fewer than 65
members of the Board.”

Subsec. (A)(2)(F). Pub. L. 103271, §5, added subpar.
(F).
Subsec. (d)(3)(B). Pub. L. 103-271, §4(b)(2), substituted
“‘section 7101(a)”’ for ‘‘section 7103(d)”’.

Subsec. (e). Pub. L. 103-271, §4(b)(1), substituted ‘‘an
acting member’”’ for ‘‘a temporary or acting member’’.

1991—Pub. L. 102-40, §402(b)(1), renumbered section
4001 of this title as this section.

Subsec. (a). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary’’ for ‘‘Administrator’.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department’’
for “Veterans’ Administration”.

Pub. L. 102-54 amended subsec. (a) as in effect imme-
diately before the enactment of Pub. L. 102-40 by sub-
stituting ‘““There is’’ for ‘“‘There shall be’” and ‘. The
Board is under the administrative” for ‘‘under the ad-
ministrative’.

Subsec. (b)(2), (4). Pub. L. 102-83, §4(b)(1), (2)(E), sub-
stituted ‘‘Secretary’ for ‘‘Administrator’’ wherever ap-
pearing.

Subsec. (¢)(1). Pub. L. 102-83, §4(a)(3), (4), substituted
“Department’ for ‘“Veterans’ Administration”.

Subsec. (c)(3). Pub. L. 102-83, §4(b)(1), (2)(E), sub-
stituted ‘‘Secretary’” for ‘‘Administrator” in two
places.

Pub. L. 102-83, §2(c)(3), substituted ‘‘section 529 for
“‘section 214”.

Pub. L. 102-40, §402(d)(1), substituted
©7102(a)(2)(A)(1i)” for *4002(a)(2)(A)({i)”.
Subsec. (d)(1). Pub. L. 102-83, §4(b)(1), (2)(E), sub-

stituted ‘‘Secretary’’ for ‘‘Administrator’’.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department”’
for ““Veterans’ Administration”.

Subsec. (d)(3)(B). Pub. L. 102-40, §402(d)(1), substituted
€7103(d)”” for <‘4003(d)”’.

1988—Subsec. (a). Pub. L. 100-687, §202(b), inserted
“and” after ‘‘Vice Chairman,” substituted ‘‘necessary
in order to conduct hearings and dispose of appeals
properly before the Board in a timely manner. The
Board shall have’” for ‘‘necessary, and’’, and inserted
provisions which required that Board have sufficient
personnel to conduct hearings and consider and dispose
of appeals.

Subsec. (b). Pub. L. 100-687, §201(a), amended subsec.
(b) generally. Prior to amendment, subsec. (b) read as
follows: ‘“Members of the Board (including the Chair-
man and Vice Chairman) shall be appointed by the Ad-
ministrator with the approval of the President.”

Subsec. (d). Pub. L. 100-687, § 208, added subsec. (d).

Subsec. (e). Pub. L. 100-687, §209, added subsec. (e).

1984—Subsec. (a). Pub. L. 98-223, §208(a), (c), sub-
stituted ‘65" for “‘fifty’’ and struck out ‘‘associate’ be-
fore “members”’.

Subsec. (¢). Pub. L. 98-223, §208(b), added subsec. (c).

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by section 201(a) of Pub. L. 100-687 effec-
tive Feb. 1, 1989, amendment by section 202(b) of Pub.
L. 100-687 effective Jan. 1, 1989, and amendment by sec-
tions 208 and 209 of Pub. L. 100-687 effective Nov. 18,
1988, see section 401(b)-(d) of Pub. L. 100-687, set out as
an Effective Date note under section 7251 of this title.

BOARD OF VETERANS' APPEALS

Section 201(c), (d) of Pub. L. 100-687 provided that:

“‘(c) TRANSITION TO NEW BOARD.—(1) Appointments of
members of the Board of Veterans’ Appeals under sub-
section (b)(2) of section 4001 [now 7101] of title 38,
United States Code (as amended by subsection (a)), may
not be made until a Chairman is appointed under sub-
section (b)(1) of that section.

‘“(2) An individual who is serving as a member of the
Board on the date of the enactment of this Act [Nov. 18,
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1988] may continue to serve as a member until the ear-
lier of—

““(A) the date on which the individual’s successor
(as designated by the Administrator) is appointed
under subsection (b)(2) of that section, or

‘(B) the end of the 180-day period beginning on the
day after the date on which the Chairman is ap-
pointed under subsection (b)(1) of such section.

“(d) INITIAL TERMS OF OFFICE.—Notwithstanding the
second sentence of section 4001(b)(2) [now 7101(b)(2)] of
title 38, United States Code (as amended by subsection
(a)), specifying the term for which members of the
Board of Veterans’ Appeals shall be appointed, of the
members first appointed under that section—

““(A) 22 shall be appointed for a term of three years;

‘“(B) 22 shall be appointed for a term of six years;
and

“(C) 22 shall be appointed for a term of nine years,

as determined by the Administrator [now Secretary] at
the time of the initial appointments.”

§7101A. Members of Board: appointment; pay;
performance review

(a) The members of the Board of Veterans’ Ap-
peals other than the Chairman (and including
the Vice Chairman) shall be appointed by the
Secretary, with the approval of the President,
based upon recommendations of the Chairman.

(b) Members of the Board (other than the
Chairman and any member of the Board who is
a member of the Senior Executive Service)
shall, in accordance with regulations prescribed
by the Secretary, be paid basic pay at rates
equivalent to the rates payable under section
5372 of title 5.

(c)(1)(A) The Chairman shall establish a panel
to review the performance of members of the
Board. The panel shall be comprised of the
Chairman and two other members of the Board
(other than the Vice Chairman). The Chairman
shall periodically rotate membership on the
panel so as to ensure that each member of the
Board (other than the Vice Chairman) serves as
a member of the panel for and within a reason-
able period.

(B) Not less than one year after the job per-
formance standards under subsection (f) are ini-
tially established, and not less often than once
every three years thereafter, the performance
review panel shall determine, with respect to
each member of the Board (other than the
Chairman or a member who is a member of the
Senior Executive Service), whether that mem-
ber’s job performance as a member of the Board
meets the performance standards for a member
of the Board established under subsection (f).
Each such determination shall be in writing.

(2) If the determination of the performance re-
view panel in any case is that the member’s job
performance as a member of the Board meets
the performance standards for a member of the
Board established under subsection (f), the
Chairman shall recertify the member’s appoint-
ment as a member of the Board.

(3) If the determination of the performance re-
view panel in any case is that the member’s job
performance does not meet the performance
standards for a member of the Board established
under subsection (f), the Chairman shall, based
upon the individual circumstances, either—

(A) grant the member a conditional recer-
tification; or

(B) recommend to the Secretary that the
member be noncertified.
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(4) In the case of a member of the Board who
is granted a conditional recertification under
paragraph (3)(A) or (5)(A), the performance re-
view panel shall review the member’s job per-
formance record and make a further determina-
tion under paragraph (1) concerning that mem-
ber not later than one year after the date of the
conditional recertification. If the determination
of the performance review panel at that time is
that the member’s job performance as a member
of the Board still does not meet the performance
standards for a member of the Board established
under subsection (f), the Chairman shall rec-
ommend to the Secretary that the member be
noncertified.

(5) In a case in which the Chairman rec-
ommends to the Secretary under paragraph (3)
or (4) that a member be noncertified, the Sec-
retary, after considering the recommendation of
the Chairman, may either—

(A) grant the member a conditional recer-
tification; or

(B) determine that the member should be
noncertified.

(d)(1) If the Secretary, based upon the recom-
mendation of the Chairman, determines that a
member of the Board should be noncertified,
that member’s appointment as a member of the
Board shall be terminated and that member
shall be removed from the Board.

(2) Upon removal from the Board under para-
graph (1), a member of the Board (other than the
Chairman) who was a career or career-condi-
tional employee in the civil service before com-
mencement of service as a member of the Board
shall revert to the civil service grade and series
held by the member immediately before the ap-
pointment of the member to the Board.

(e)(1) A member of the Board (other than the
Chairman or a member of the Senior Executive
Service) may be removed as a member of the
Board by reason of job performance only as pro-
vided in subsections (c) and (d). Such a member
may be removed by the Secretary, upon the rec-
ommendation of the Chairman, for any other
reason as determined by the Secretary.

(2) In the case of a removal of a member under
this section for a reason other than job perform-
ance that would be covered by section 7521 of
title 5 in the case of an administrative law
judge, the removal of the member of the Board
shall be carried out subject to the same require-
ments as apply to removal of an administrative
law judge under that section. Section 554(a)(2) of
title 5 shall not apply to a removal action under
this subsection. In such a removal action, a
member shall have the rights set out in section
7513(b) of that title.

(f) The Chairman, subject to the approval of
the Secretary, shall establish standards for the
performance of the job of a member of the Board
(other than the Chairman or a member of the
Senior Executive Service). Those standards shall
establish objective and fair criteria for evalua-
tion of the job performance of a member of the
Board.

(g) The Secretary shall prescribe procedures
for the administration of this section, including
deadlines and time schedules for different ac-
tions under this section.
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(Added Pub. L. 103-446, title II, §201(a)(1), Nov. 2,
1994, 108 Stat. 4655.)

EFFECTIVE DATE

Section 201(c) of Pub. L. 103-446 provided that: ‘‘Sec-
tion 7T101A(b) of title 38, United States Code, as added
by subsection (a), shall take effect on the first day of
the first pay period beginning after December 31, 1994.”

SAVE PAY PROVISION

Section 201(b) of Pub. L. 103-446 provided that: ‘“The
rate of basic pay payable to an individual who is a
member of the Board of Veterans’ Appeals on the date
of the enactment of this Act [Nov. 2, 1994] may not be
reduced by reason of the amendments made by this sec-
tion [enacting this section and amending section 7101 of
this title] to a rate below the rate payable to such indi-
vidual on the day before such date.”

DEADLINE FOR ESTABLISHMENT OF PERFORMANCE
EVALUATION CRITERIA FOR BOARD MEMBERS

Section 202 of Pub. L. 103-446 provided that:

‘‘(a) DEADLINE.—The job performance standards re-
quired to be established by section 7101A(f) of title 38,
United States Code, as added by section 201(a), shall be
established not later than 90 days after the date of the
enactment of this Act [Nov. 2, 1994].

“(b) SUBMISSION TO CONGRESSIONAL COMMITTEES.—Not
later than the date on which the standards referred to
in subsection (a) take effect, the Secretary of Veterans
Affairs shall submit to the Committees on Veterans’
Affairs of the Senate and House of Representatives a
report describing the standards established by the
Chairman of the Board of Veterans’ Appeals.”’

§7102. Assignment of members of Board

(a) A proceeding instituted before the Board
may be assigned to an individual member of the
Board or to a panel of not less than three mem-
bers of the Board. A member or panel assigned a
proceeding shall make a determination thereon,
including any motion filed in connection there-
with. The member or panel, as the case may be,
shall make a report under section 7104(d) of this
title on any such determination, which report
shall constitute the final disposition of the pro-
ceeding by the member or panel.

(b) A proceeding may not be assigned to the
Chairman as an individual member. The Chair-
man may participate in a proceeding assigned to
a panel or in a reconsideration assigned to a
panel of members.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1241, §4002;
Pub. L. 98-223, title II, §208(c), (d), Mar. 2, 1984,
98 Stat. 44; renumbered §7102 and amended Pub.
L. 102-40, title IV, §402(b)(1), (d)(1), May 7, 1991,
105 Stat. 238, 239; Pub. L. 102-83, §4(a)(3), (4), Aug.
6, 1991, 105 Stat. 404; Pub. L. 103-271, §6(a), July
1, 1994, 108 Stat. 741.)

AMENDMENTS

1994—Pub. L. 103-271 amended section generally, sub-
stituting present provisions for provisions authorizing
Chairman to divide Board into sections of three mem-
bers and to assign proceedings thereto, and provisions
relating to assignment where section is composed of
fewer than three members, limiting annual period of
service, prohibiting more than one member to be a
temporary or acting member, and relating to hearing
docket and report of determination.

1991—Pub. L. 10240, §402(b)(1), renumbered section
4002 of this title as this section.

Subsec. (a)(2)(A)@ii). Pub. L. 102-83 substituted ‘‘De-
partment” for ‘“Veterans’ Administration’’.

Subsec. (a)(3). Pub. L. 102-40, §402(d)(1), substituted
€“7101(c)”’ for *“4001(c)”’.
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1984—Subsec. (a)(1). Pub. L. 98-223, §208(d)(1), des-
ignated provision authorizing the Chairman from time
to time to divide the Board into sections of three mem-
bers, assign members to the Board thereto, and des-
ignated the chief thereof, as par. (1).

Subsec. (a)(2). Pub. L. 98-223, §208(d)(2), designated
provision relating to authority of the Chairman in the
case where a section is composed of fewer than three
members as a result of absence, vacancy, or inability of
a member to serve as subpar. (A), and in subpar. (A) as
so designated, inserted provision authorizing the Chair-
man to designate an employee of the Veterans’ Admin-
istration to serve as an acting member of the Board on
such section for a period of not to exceed 90 days, and
added subpar. (B).

Subsec. (a)(3). Pub. L. 98-223, §208(d)(2), added par. (3).

Subsec. (b). Pub. L. 98-223, §208(d)(3), designated pro-
vision relating to the maintenance of a hearing docket
and the holding of formal recorded hearings upon which
a final determination will be made as subsec. (b).

Pub. L. 98-223, §208(c), struck out ‘‘associate’’ before
“member’’ in two places.

Subsec. (c¢). Pub. L. 98-223, §208(d)(4), designated pro-
vision relating to the section making a determination
on any proceeding or motion in connection therewith
assigned to the section by the Board and making a re-
port on such determination, which report constitutes
its final disposition of the proceeding, as subsec. (c).

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7103 of this title.

§7103. Reconsideration; correction of obvious er-
rors

(a) The decision of the Board determining a
matter under section 7102 of this title is final
unless the Chairman orders reconsideration of
the decision in accordance with subsection (b).
Such an order may be made on the Chairman’s
initiative or upon motion of the claimant.

(b)(1) Upon the order of the Chairman for re-
consideration of the decision in a case, the case
shall be referred—

(A) in the case of a matter originally heard
by a single member of the Board, to a panel of
not less than three members of the Board; or

(B) in the case of a matter originally heard
by a panel of members of the Board, to an en-
larged panel of the Board.

(2) A panel referred to in paragraph (1) may
not include the member, or any member of the
panel, that made the decision subject to recon-
sideration.

(3) A panel reconsidering a case under this
subsection shall render its decision after review-
ing the entire record before the Board. The deci-
sion of the panel shall be made by a majority
vote of the members of the panel. The decision
of the panel shall constitute the final decision of
the Board.

(c) The Board on its own motion may correct
an obvious error in the record, without regard to
whether there has been a motion or order for re-
consideration.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1241, §4003;
Pub. L. 100-687, div. A, title II, §202(a), Nov. 18,
1988, 102 Stat. 4110; renumbered §7103, Pub. L.
10240, title IV, §402(b)(1), May 7, 1991, 105 Stat.
238; Pub. L. 103-271, §6(a), July 1, 1994, 108 Stat.
741.)

AMENDMENTS

1994—Pub. L. 103-271 amended section generally. Prior
to amendment, text read as follows:
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‘‘(a) Decisions by a section of the Board shall be made
by a majority of the members of the section. The deci-
sion of the section is final unless the Chairman orders
reconsideration of the case.

‘“(b) If the Chairman orders reconsideration in a case,
the case shall upon reconsideration be heard by an ex-
panded section of the Board. When a case is heard by an
expanded section of the Board after such a motion for
reconsideration, the decision of a majority of the mem-
bers of the expanded section shall constitute the final
decision of the Board.

‘‘(c) Notwithstanding subsections (a) and (b) of this
section, the Board on its own motion may correct an
obvious error in the record.”

1991—Pub. L. 102-40 renumbered section 4003 of this
title as this section.

1988—Pub. L. 100-687, in amending section generally,
added subsec. (a), struck out former subsec. (a) which
provided that determination of section, when unani-
mous, be final determination of Board, added subsec.
(b), struck out former subsec. (b) which provided that
when there is disagreement among members of section,
concurrence of Chairman with majority of members of
section shall constitute final determination of Board,
and added subsec. (c¢).

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-687 effective Jan. 1, 1989,
see section 401(d) of Pub. L. 100-687, set out as an Effec-
tive Date note under section 7251 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7107 of this title.

§ 7104. Jurisdiction of the Board

(a) All questions in a matter which under sec-
tion 511(a) of this title is subject to decision by
the Secretary shall be subject to one review on
appeal to the Secretary. Final decisions on such
appeals shall be made by the Board. Decisions of
the Board shall be based on the entire record in
the proceeding and upon consideration of all evi-
dence and material of record and applicable pro-
visions of law and regulation.

(b) Except as provided in section 5108 of this
title, when a claim is disallowed by the Board,
the claim may not thereafter be reopened and
allowed and a claim based upon the same factual
basis may not be considered.

(c) The Board shall be bound in its decisions
by the regulations of the Department, instruc-
tions of the Secretary, and the precedent opin-
ions of the chief legal officer of the Department.

(d) Bach decision of the Board shall include—

(1) a written statement of the Board’s find-
ings and conclusions, and the reasons or bases
for those findings and conclusions, on all ma-
terial issues of fact and law presented on the
record; and

(2) an order granting appropriate relief or
denying relief.

(e)(1) After reaching a decision on a case, the
Board shall promptly mail a copy of its written
decision to the claimant at the last known ad-
dress of the claimant.

(2) If the claimant has an authorized rep-
resentative, the Board shall—

(A) mail a copy of its written decision to the
authorized representative at the last known
address of the authorized representative; or

(B) send a copy of its written decision to the
authorized representative by any means rea-
sonably likely to provide the authorized rep-
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resentative with a copy of the decision within
the same time a copy would be expected to
reach the authorized representative if sent by
first-class mail.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1241, §4004;
Pub. L. 87-97, §1, July 20, 1961, 75 Stat. 215; Pub.
L. 100-687, div. A, title I, §101(b), title II,
§§203(a), 204, 205, Nov. 18, 1988, 102 Stat. 4106, 4110,
4111; renumbered §7104 and amended Pub. L.
10240, title IV, §402(b)(1), (d)(1), May 7, 1991, 105
Stat. 238, 239; Pub. L. 102-54, §14(g)(2), June 13,
1991, 105 Stat. 288; Pub. L. 102-83, §4(a)(3), (4),
(b)), (2)(E), (c), Aug. 6, 1991, 105 Stat. 404-406;
Pub. L. 103-271, §§7(b)(1), 8, July 1, 1994, 108 Stat.
743; Pub. L. 104-275, title V, §509, Oct. 9, 1996, 110
Stat. 3344.)

AMENDMENTS

1996—Subsec. (e). Pub. L. 104-275 amended subsec. (e)
generally. Prior to amendment, subsec. (e) read as fol-
lows: ‘‘After reaching a decision in a case, the Board
shall promptly mail a copy of its written decision to
the claimant and the claimant’s authorized representa-
tive (if any) at the last known address of the claimant
and at the last known address of such representative (if
any).”

1994—Subsec. (a).
“511(a)” for ““211(a)”.

Pub. L. 103-271, §7(b)(1), struck out after second sen-
tence ‘‘The Board shall decide any such appeal only
after affording the claimant an opportunity for a hear-
ing.”

1991—Pub. L. 102-40, §402(b)(1), renumbered section
4004 of this title as this section.

Subsec. (a). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary” for ‘“‘Administrator’ in two places.

Pub. L. 102-54 made a technical correction to Pub. L.
100-687, §101(b). See 1988 Amendment note below.

Subsec. (b). Pub. L. 102-40, §402(d)(1), substituted
#5108 for ‘3008°".

Subsec. (¢). Pub. L. 102-83, §4(c), substituted ‘‘chief
legal officer of the Department’ for ‘‘chief law officer”’.

Pub. L. 102-83, §4(b)(1), (2)(E), substituted ‘Sec-
retary’’ for ‘‘Administrator’’.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department’’
for “Veterans’ Administration”.

1988—Subsec. (a). Pub. L. 100-687, §101(b), as amended
by Pub. L. 102-54, substituted ‘‘All questions in a mat-
ter which under section 211(a) of this title is subject to
decision by the Administrator’ for ‘“All questions on
claims involving benefits under the laws administered
by the Veterans’ Administration”.

Pub. L. 100-687, §203(a), inserted at end ‘‘The Board
shall decide any such appeal only after affording the
claimant an opportunity for a hearing. Decisions of the
Board shall be based on the entire record in the pro-
ceeding and upon consideration of all evidence and ma-
terial of record and applicable provisions of law and
regulation.”

Subsec. (b). Pub. L. 100-687, §204, amended subsec. (b)
generally. Prior to amendment, subsec. (b) read as fol-
lows: “When a claim is disallowed by the Board, it may
not thereafter be reopened and allowed, and no claim
based upon the same factual basis shall be considered;
however, where subsequent to disallowance of a claim,
new and material evidence in the form of official re-
ports from the proper service department is secured,
the Board may authorize the reopening of the claim
and review of the former decision.”

Subsecs. (d), (e). Pub. L. 100-687, §205, added subsecs.
(d) and (e) and struck out former subsec. (d) which read
as follows: ‘“The decisions of the Board shall be in writ-
ing and shall contain findings of fact and conclusions of
law separately stated.”

1961—Subsec. (d). Pub. L. 87-97 added subsec. (d).

Pub. L. 103-271, §8, substituted
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EFFECTIVE DATE OF 1991 AMENDMENT

Section 14(g)(2) of Pub. L. 102-54 provided that the
amendment made by that section is effective Nov. 18,
1988.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by sections 101(b) and 204 of Pub. L.
100-687 effective Sept. 1, 1989, and amendment by sec-
tions 203(a) and 205 of Pub. L. 100-687 effective Jan. 1,
1989, see section 401(a), (d) of Pub. L. 100-687, as amend-
ed, set out as an Effective Date note under section 7251
of this title.

EFFECTIVE DATE OF 1961 AMENDMENT

Section 2 of Pub. L. 87-97 provided that: ‘“The amend-
ment made by this Act [amending this section] shall
take effect as of January 1, 1962.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7102, 7266 of this
title.

§7105. Filing of notice of disagreement and ap-
peal

(a) Appellate review will be initiated by a no-
tice of disagreement and completed by a sub-
stantive appeal after a statement of the case is
furnished as prescribed in this section. Each ap-
pellant will be accorded hearing and representa-
tion rights pursuant to the provisions of this
chapter and regulations of the Secretary.

(b)(1) Except in the case of simultaneously
contested claims, notice of disagreement shall
be filed within one year from the date of mailing
of notice of the result of initial review or deter-
mination. Such notice, and appeals, must be in
writing and be filed with the activity which en-
tered the determination with which disagree-
ment is expressed (hereafter referred to as the
‘““‘agency of original jurisdiction’). A notice of
disagreement postmarked before the expiration
of the one-year period will be accepted as timely
filed.

(2) Notices of disagreement, and appeals, must
be in writing and may be filed by the claimant,
the claimant’s legal guardian, or such accred-
ited representative, attorney, or authorized
agent as may be selected by the claimant or
legal guardian. Not more than one recognized
organization, attorney, or agent will be recog-
nized at any one time in the prosecution of a
claim.

(c) If no notice of disagreement is filed in ac-
cordance with this chapter within the prescribed
period, the action or determination shall be-
come final and the claim will not thereafter be
reopened or allowed, except as may otherwise be
provided by regulations not inconsistent with
this title.

(d)(1) Where the claimant, or the claimant’s
representative, within the time specified in this
chapter, files a notice of disagreement with the
decision of the agency of original jurisdiction,
such agency will take such development or re-
view action as it deems proper under the provi-
sions of regulations not inconsistent with this
title. If such action does not resolve the dis-
agreement either by granting the benefit sought
or through withdrawal of the notice of disagree-
ment, such agency shall prepare a statement of
the case. A statement of the case shall include
the following:
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(A) A summary of the evidence in the case
pertinent to the issue or issues with which dis-
agreement has been expressed.

(B) A citation to pertinent laws and regula-
tions and a discussion of how such laws and
regulations affect the agency’s decision.

(C) The decision on each issue and a sum-
mary of the reasons for such decision.

(2) A statement of the case, as required by this
subsection, will not disclose matters that would
be contrary to section 5701 of this title or other-
wise contrary to the public interest. Such mat-
ters may be disclosed to a designated represent-
ative unless the relationship between the claim-
ant and the representative is such that disclo-
sure to the representative would be as harmful
as if made to the claimant.

(3) Copies of the ‘‘statement of the case’ pre-
scribed in paragraph (1) of this subsection will
be submitted to the claimant and to the claim-
ant’s representative, if there is one. The claim-
ant will be afforded a period of sixty days from
the date the statement of the case is mailed to
file the formal appeal. This may be extended for
a reasonable period on request for good cause
shown. The appeal should set out specific allega-
tions of error of fact or law, such allegations re-
lated to specific items in the statement of the
case. The benefits sought on appeal must be
clearly identified. The agency of original juris-
diction may close the case for failure to respond
after receipt of the statement of the case, but
questions as to timeliness or adequacy of re-
sponse shall be determined by the Board of Vet-
erans’ Appeals.

(4) The claimant in any case may not be pre-
sumed to agree with any statement of fact con-
tained in the statement of the case to which the
claimant does not specifically express agree-
ment.

(5) The Board of Veterans’ Appeals may dis-
miss any appeal which fails to allege specific
error of fact or law in the determination being
appealed.

(Added Pub. L. 87-666, §1, Sept. 19, 1962, 76 Stat.
5563, §4005; amended Pub. L. 99-576, title VII,
§701(85), Oct. 28, 1986, 100 Stat. 3298; Pub. L.
100-687, div. A, title II, §§203(b), 206, Nov. 18, 1988,
102 Stat. 4111; renumbered §7105 and amended
Pub. L. 102-40, title IV, §402(b)(1), (d)(1), May 7,
1991, 105 Stat. 238, 239; Pub. L. 102-83, §4(b)(1),
(2)(E), Aug. 6, 1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40, §402(b)(1), renumbered section
4005 of this title as this section.

Subsec. (a). Pub. L. 102-83 substituted ‘‘Secretary”
for ““Administrator”.

Subsec. (d)(2). Pub. L. 102-40, §402(d)(1), substituted
¢“5701” for ¢‘3301"".

1988—Subsec. (d)(1). Pub. L. 100-687, §206(a), sub-
stituted ‘‘shall prepare a statement of the case. A
statement of the case shall include the following:” for
“will prepare a statement of the case consisting of—",
added subpars. (A) to (C), and struck out former sub-
pars. (A) to (C) which read as follows:

““(A) A summary of the evidence in the case pertinent
to the issue or issues with which disagreement has been
expressed;

“(B) A citation or discussion of the pertinent law,
regulations, and, where applicable, the provisions of
the Schedule for Rating Disabilities;
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‘“(C) The decision on such issue or issues and a sum-
mary of the reasons therefor.”

Subsec. (d)(4). Pub. L. 100-687, §206(b), amended par.
(4) generally. Prior to amendment, par. (4) read as fol-
lows: “The appellant will be presumed to be in agree-
ment with any statement of fact contained in the
statement of the case to which no exception is taken.”

Subsec. (d)(5). Pub. L. 100-687, §203(b), struck out
“will base its decision on the entire record and’ after
‘‘of Veterans’ Appeals’.

1986—Subsec. (b)(2). Pub. L. 99-576, §701(85), sub-
stituted ‘‘the claimant’s’ for ‘“his’’ and ‘‘the claimant
or legal guardian’ for ‘“him”’.

Subsec. (d)(1), (3). Pub. L. 99-576, §701(85)(A), sub-
stituted ‘“‘the claimant’s’ for ‘‘his”.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-687 effective Jan. 1, 1989,
see section 401(d) of Pub. L. 100-687 set out as an Effec-
tive Date note under section 7251 of this title.

EFFECTIVE DATE

Section 3 of Pub. L. 87-666 provided that: ‘‘The
amendments made by this Act [enacting sections 4005,
4005A, and 4006 [now 7105, 7105A, and 7106] of this title,
redesignating former section 4006 as 4007 [now 7107] of
this title, and repealing former sections 4005 and 4007 of
this title] shall be effective January 1, 1963.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7105A, 7106 of
this title.

§ 7105A. Simultaneously contested claims

(a) In simultaneously contested claims where
one is allowed and one rejected, the time al-
lowed for the filing of a notice of disagreement
shall be sixty days from the date notice of the
adverse action is mailed. In such cases the agen-
cy of original jurisdiction shall promptly notify
all parties in interest at the last known address
of the action taken, expressly inviting attention
to the fact that notice of disagreement will not
be entertained unless filed within the sixty-day
period prescribed by this subsection.

(b) Upon the filing of a notice of disagreement,
all parties in interest will be furnished with a
statement of the case in the same manner as is
prescribed in section 7105. The party in interest
who filed a notice of disagreement will be al-
lowed thirty days from the date of mailing of
such statement of the case in which to file a for-
mal appeal. Extension of time may be granted
for good cause shown but with consideration to
the interests of the other parties involved. The
substance of the appeal will be communicated to
the other party or parties in interest and a pe-
riod of thirty days will be allowed for filing a
brief or argument in answer thereto. Such no-
tice shall be forwarded to the last known ad-
dress of record of the parties concerned, and
such action shall constitute sufficient evidence
of notice.

(Added Pub. L. 87-666, §1, Sept. 19, 1962, 76 Stat.
554, §4005A; renumbered §7106A and amended
Pub. L. 10240, title IV, §402(b)(1), (d)(1), May 17,
1991, 105 Stat. 238, 239.)

PRIOR PROVISIONS

Provisions similar to those comprising this section
were contained in former section 4007 of this title, prior
to the general amendment of sections 4005 to 4007 by
Pub. L. 87-666.
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AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4005A of this
title as this section and substituted ‘7105 for ‘4005’ in
subsec. (b).

EFFECTIVE DATE

Section effective Jan. 1, 1963, see section 3 of Pub. L.
87-666, set out as a note under section 7105 of this title.

§7106. Administrative appeals

Application for review on appeal may be made
within the one-year period prescribed in section
7105 of this title by such officials of the Depart-
ment as may be designated by the Secretary. An
application entered under this paragraph shall
not operate to deprive the claimant of the right
of review on appeal as provided in this chapter.

(Added Pub. L. 87-666, §1, Sept. 19, 1962, 76 Stat.
554, §4006; renumbered §7106 and amended Pub.
L. 102-40, title IV, §402(b)(1), (d)(1), May 7, 1991,
105 Stat. 238, 239; Pub. L. 102-83, §4(a)(3), (4),
(b)(1), (2)(E), Aug. 6, 1991, 105 Stat. 404, 405.)

PRIOR PROVISIONS

Provisions similar to those comprising this section
were contained in subsec. (¢)(2) of former section 4005 of
this title, prior to the general amendment of sections
4005 to 4007 by Pub. L. 87-666.

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4006 of this
title as this section and substituted ‘7105 for ‘‘4005°".

Pub. L. 102-83 substituted ‘‘Secretary” for ‘“Adminis-
trator” and ‘‘Department’ for ‘‘Veterans’ Administra-
tion”.

§7107. Appeals: dockets; hearings

(a)(1) Except as provided in subsection (f), each
case received pursuant to application for review
on appeal shall be considered and decided in reg-
ular order according to its place upon the dock-
et.

(2) A case referred to in paragraph (1) may, for
cause shown, be advanced on motion for earlier
consideration and determination. Any such mo-
tion shall set forth succinctly the grounds upon
which it is based and may not be granted unless
the case involves interpretation of law of gen-
eral application affecting other claims or for
other sufficient cause shown.

(b) The Board shall decide any appeal only
after affording the appellant an opportunity for
a hearing.

(¢) A hearing docket shall be maintained and
formal recorded hearings shall be held by such
member or members of the Board as the Chair-
man may designate. Such member or members
designated by the Chairman to conduct the
hearing shall, except in the case of a reconsider-
ation of a decision under section 7103 of this
title, participate in making the final determina-
tion of the claim.

(d)(1) An appellant may request that a hearing
before the Board be held at its principal location
or at a facility of the Department located within
the area served by a regional office of the De-
partment.

(2) A hearing to be held within an area served
by a regional office of the Department shall (ex-
cept as provided in paragraph (3)) be scheduled
to be held in the order in which requests for
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hearings within that area are received by the
Department.

(3) In a case in which the Secretary is aware
that the appellant is seriously ill or is under se-
vere financial hardship, a hearing may be sched-
uled at a time earlier than would be provided for
under paragraph (2).

(e)(1) At the request of the Chairman, the Sec-
retary may provide suitable facilities and equip-
ment to the Board or other components of the
Department to enable an appellant located at a
facility within the area served by a regional of-
fice to participate, through voice transmission
or through picture and voice transmission, by
electronic or other means, in a hearing with a
Board member or members sitting at the
Board’s principal location.

(2) When such facilities and equipment are
available, the Chairman may afford the appel-
lant an opportunity to participate in a hearing
before the Board through the use of such facili-
ties and equipment in lieu of a hearing held by
personally appearing before a Board member or
panel as provided in subsection (d). Any such
hearing shall be conducted in the same manner
as, and shall be considered the equivalent of, a
personal hearing. If the appellant declines to
participate in a hearing through the use of such
facilities and equipment, the opportunity of the
appellant to a hearing as provided in such sub-
section (d) shall not be affected.

(f) Nothing in this section shall preclude the
screening of cases for purposes of—

(1) determining the adequacy of the record
for decisional purposes; or

(2) the development, or attempted develop-
ment, of a record found to be inadequate for
decisional purposes.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1242, §4006;
renumbered §4007, Pub. L. 87-666, §1, Sept. 19,
1962, 76 Stat. 553; renumbered §7107, Pub. L.
10240, title IV, §402(b)(1), May 7, 1991, 105 Stat.
238; Pub. L. 103-271, §7(a)(1), July 1, 1994, 108
Stat. 742; Pub. L. 103-446, title III, §303, Nov. 2,
1994, 108 Stat. 4658.)

AMENDMENTS

1994—Pub. L. 103-446 substituted ‘“Except as provided
in subsection (f), each case’ for ‘‘Each case’ in subsec.
(a)(1) and added subsec. (f).

Pub. L. 103-271 amended section generally. Prior to
amendment, text read as follows: ‘“All cases received
pursuant to application for review on appeal shall be
considered and decided in regular order according to
their places upon the docket; however, for cause shown
a case may be advanced on motion for earlier consider-
ation and determination. Every such motion shall set
forth succinctly the grounds upon which it is based. No
such motion shall be granted except in cases involving
interpretation of law of general application affecting
other claims, or for other sufficient cause shown.”

1991—Pub. L. 102-40 renumbered section 4007 of this
title as this section.

1962—Pub. L. 87-666 renumbered section 4006 of this
title as this section.

§ 7108. Rejection of applications

An application for review on appeal shall not
be entertained unless it is in conformity with
this chapter.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1243, §4008;

renumbered §7108, Pub. L. 102-40, title IV,
§402(b)(1), May 7, 1991, 105 Stat. 238.)
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AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4008 of this
title as this section.

§7109. Independent medical opinions

(a) When, in the judgment of the Board, expert
medical opinion, in addition to that available
within the Department, is warranted by the
medical complexity or controversy involved in
an appeal case, the Board may secure an advi-
sory medical opinion from one or more inde-
pendent medical experts who are not employees
of the Department.

(b) The Secretary shall make necessary ar-
rangements with recognized medical schools,
universities, or clinics to furnish such advisory
medical opinions at the request of the Chairman
of the Board. Any such arrangement shall pro-
vide that the actual selection of the expert or
experts to give the advisory opinion in an indi-
vidual case shall be made by an appropriate offi-
cial of such institution.

(¢c) The Board shall furnish a claimant with
notice that an advisory medical opinion has
been requested under this section with respect
to the claimant’s case and shall furnish the
claimant with a copy of such opinion when it is
received by the Board.

(Added Pub. L. 87-671, §1, Sept. 19, 1962, 76 Stat.
5567, §4009; amended Pub. L. 100-687, div. A, title
I, §103(b), Nov. 18, 1988, 102 Stat. 4107; renum-
bered §7109, Pub. L. 102-40, title IV, §402(b)(1),
May 7, 1991, 105 Stat. 238; Pub. L. 102-83, §4(a)(3),
%), (@), (2)(E), Aug. 6, 1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4009 of this
title as this section.

Subsec. (a). Pub. L. 102-83, §4(a)(3), (4), substituted
“Department” for ‘‘Veterans’ Administration’ in two
places.

Subsec. (b). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary’”’ for ‘‘Administrator”.

1988—Subsec. (a). Pub. L. 100-687, §103(b)(1),
stituted ‘‘Board may’’ for ‘‘Board is authorized to’’.

Subsec. (b). Pub. L. 100-687, §103(b)(2), substituted
“Any such arrangement shall” for ‘“‘Such arrangement
will”’, and ‘‘an individual case shall” for ‘‘any individ-
ual case will”’.

Subsec. (c¢). Pub. L. 100-687, §103(b)(3), added subsec.
(©).

sub-

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100-687 effective Sept. 1, 1989,
see section 401(a) of Pub. L. 100-687, set out as an Effec-
tive Date note under section 7251 of this title.

EFFECTIVE DATE

Section effective Jan. 1, 1963, see section 4 of Pub. L.
87-671, set out as an Effective Date of 1962 Amendment
note under section 5701 of this title.

CROSS REFERENCES

Disclosure of papers and documents relating to
claims to independent medical experts, see section 5701
of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 5701 of this title.

[§7110. Repealed. Pub. L. 103-271, § 7(b)(2), July
1, 1994, 108 Stat. 743]

Section, added Pub. L. 100-687, div. A, title II, §207(a),
Nov. 18, 1988, 102 Stat. 4111, §4010; renumbered §7110,
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Pub. L. 10240, title IV, §402(b)(1), May 7, 1991, 105 Stat.
238; amended Pub. L. 102-83, §4(a)(3), (4), Aug. 6, 1991, 105
Stat. 404, authorized hearing before traveling sections
of the Board.

§7111. Revision of decisions on grounds of clear
and unmistakable error

(a) A decision by the Board is subject to revi-
sion on the grounds of clear and unmistakable
error. If evidence establishes the error, the prior
decision shall be reversed or revised.

(b) For the purposes of authorizing benefits, a
rating or other adjudicative decision of the
Board that constitutes a reversal or revision of
a prior decision of the Board on the grounds of
clear and unmistakable error has the same ef-
fect as if the decision had been made on the date
of the prior decision.

(c) Review to determine whether clear and un-
mistakable error exists in a case may be insti-
tuted by the Board on the Board’s own motion
or upon request of the claimant.

(d) A request for revision of a decision of the
Board based on clear and unmistakable error
may be made at any time after that decision is
made.

(e) Such a request shall be submitted directly
to the Board and shall be decided by the Board
on the merits, without referral to any adjudica-
tive or hearing official acting on behalf of the
Secretary.

(f) A claim filed with the Secretary that re-
quests reversal or revision of a previous Board
decision due to clear and unmistakable error
shall be considered to be a request to the Board
under this section, and the Secretary shall
promptly transmit any such request to the
Board for its consideration under this section.

(Added Pub. L. 105-111, §1(b)(1), Nov. 21, 1997, 111
Stat. 2271.)

EFFECTIVE DATE

Section applicable to any determination made before,
on, or after Nov. 21, 1997, see section 1(c)(1) of Pub. L.
105-111, set out as a note under section 5109A of this
title.

CHAPTER 72—UNITED STATES COURT OF
VETERANS APPEALS

SUBCHAPTER I—ORGANIZATION AND

JURISDICTION
Sec.
7251. Status.
7252. Jurisdiction; finality of decisions.
7253. Composition.
7254. Organization.
7255. Offices.
7256. Times and places of sessions.
SUBCHAPTER II—PROCEDURE
7261. Scope of review.
7262. Fee for filing appeals.
7263. Representation of parties; fee agreements.
7264. Rules of practice and procedure.
7265. Contempt authority; assistance to the Court.
7266. Notice of appeal.
72617. Decisions.
7268. Availability of proceedings.
7269. Publication of decisions.
SUBCHAPTER III—MISCELLANEOUS PROVISIONS
7281. Employees.
7282. Budget and expenditures.
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Sec.

7283. Disposition of fees.

7284. Fee for transcript of record.

7285. Practice fee.

7286. Judicial Conference of the Court of Veterans

Appeals.
SUBCHAPTER IV—DECISIONS AND REVIEW

7291. Date when United States Court of Veterans
Appeals decision becomes final.
7292. Review by United States Court of Appeals for

the Federal Circuit.

SUBCHAPTER V—RETIREMENT AND SURVIVORS
ANNUITIES

7296. Retirement of judges.
7297. Survivor annuities.
7298. Court of Veterans Appeals Retirement Fund.

AMENDMENTS

1991—Pub. L. 102-82, §2(b), Aug. 6, 1991, 105 Stat. 375,
added item 7286.

Pub. L. 10240, title IV, §402(c)(1), May 7, 1991, 105
Stat. 239, renumbered items 4051 to 4098 as 7251 to 7298,
respectively.

1989—Pub. L. 101-94, title I, §101(b), Aug. 16, 1989, 103
Stat. 625, added subchapter V heading and items 4096 to
4098.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 502, 511 of this
title.

SUBCHAPTER I—ORGANIZATION AND
JURISDICTION

§7251. Status

There is hereby established, under Article I of
the Constitution of the United States, a court of
record to be known as the United States Court
of Veterans Appeals.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4113, §4051; renumbered
§7251, Pub. L. 102-40, title IV, §402(b)(1), May 7,
1991, 105 Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4051 of this
title as this section.

EFFECTIVE DATE

Section 401 of Pub. L. 100-687, as amended by Pub. L.
101-94, title III, §301, Aug. 16, 1989, 103 Stat. 628, pro-
vided that:

‘‘(a) GENERAL EFFECTIVE DATE.—Except as otherwise
provided in this section, this division (and the amend-
ments made by this Act) [div. A (§§1-403) of Pub. L.
100-687, known as the ‘Veterans’ Judicial Review Act’,
see Tables for classification] shall take effect on Sep-
tember 1, 1989.

“(b) EFFECTIVE DATE FOR CERTAIN TRANSITION PROVI-
SIONS.—The amendment made by section 201(a) [amend-
ing section 4001 [now 7101] of this title] shall take effect
on February 1, 1989.

‘‘(c) DATE OF ENACTMENT.—Sections 201 (other than
subsection (a)), 208, 209, 302, and 303, and the amend-
ments made by those sections [see Tables for classifica-
tion], shall take effect on the date of the enactment of
this Act [Nov. 18, 1988].

‘“(d) BOARD OF VETERANS’ APPEALS.—Sections 202, 203,
205, 206, and 207 [see Tables for classification] shall take
effect as of January 1, 1989. Section 204 [amending sec-
tion 4004 [now 7104] of this title] shall take effect on
September 1, 1989.

‘“(e) COMMENCEMENT OF OPERATION OF COURT OF VET-
ERANS APPEALS.—Notwithstanding subsection (a), the
United States Court of Veterans Appeals established
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pursuant to chapter 72 of title 38, United States Code
(as added by section 301) shall not begin to operate
until at least three judges have been appointed to the
court.”

CHAPTER APPLICABLE TO CLAIMS ALLEGING PREVIOUS
DETERMINATION THE PRODUCT OF CLEAR AND UNMIS-
TAKABLE ERROR

Pub. L. 105-111, §1(c)(2), Nov. 21, 1997, 111 Stat. 2272,
provided that: ‘“‘Notwithstanding section 402 of the Vet-
erans Judicial Review Act (38 U.S.C. 7251 note), chapter
72 of title 38, United States Code, shall apply with re-
spect to any decision of the Board of Veterans’ Appeals
on a claim alleging that a previous determination of
the Board was the product of clear and unmistakable
error if that claim is filed after, or was pending before
the Department of Veterans Affairs, the Court of Veter-
ans Appeals, the Court of Appeals for the Federal Cir-
cuit, or the Supreme Court on the date of the enact-
ment of this Act [Nov. 21, 1997].”

CHAPTER APPLICABLE TO CASES FILED ON OR AFTER
NOVEMBER 18, 1988

Section 402 of Pub. L. 100-687, as amended by Pub. L.
10240, title IV, §402(d)(2), May 7, 1991, 105 Stat. 239, pro-
vided that: ‘“‘Chapter 72 of title 38, United States Code,
as added by section 301, shall apply with respect to any
case in which a notice of disagreement is filed under
section 7105 [formerly 4005] of title 38, United States
Code, on or after the date of the enactment of this Act
[Nov. 18, 1988].”

§ 7252, Jurisdiction; finality of decisions

(a) The Court of Veterans Appeals shall have
exclusive jurisdiction to review decisions of the
Board of Veterans’ Appeals. The Secretary may
not seek review of any such decision. The Court
shall have power to affirm, modify, or reverse a
decision of the Board or to remand the matter,
as appropriate.

(b) Review in the Court shall be on the record
of proceedings before the Secretary and the
Board. The extent of the review shall be limited
to the scope provided in section 7261 of this title.
The Court may not review the schedule of rat-
ings for disabilities adopted under section 1155 of
this title or any action of the Secretary in
adopting or revising that schedule.

(c) Decisions by the Court are subject to re-
view as provided in section 7292 of this title.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4113, §4052; renumbered
§72562 and amended Pub. L. 10240, title IV,
§402(b)(1), (d)(1), May 7, 1991, 105 Stat. 238, 239;
Pub. L. 102-54, §14(e)(3), June 13, 1991, 105 Stat.
287; Pub. L. 102-83, §§4(b)(1), (2)(E), 5(c)(1), Aug. 6,
1991, 105 Stat. 404-406.)

AMENDMENTS

1991—Pub. L. 10240, §402(b)(1), renumbered section
4052 of this title as this section.

Subsec. (a). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
‘““‘Secretary’’ for ‘“‘Administrator’.

Pub. L. 102-54 amended subsec. (a) as in effect imme-
diately before the enactment of Pub. L. 102-40 by sub-
stituting “Court” for ‘‘court’ in last sentence.

Subsec. (b). Pub. L. 102-83, §5(c)(1), substituted ‘1155
for 355",

Pub. L. 102-83, §4(b)(1), (2)(E), substituted
retary’’ for ‘“‘Administrator’ in two places.

Pub. L. 102-40, §402(d)(1), substituted
£4061”°.

Subsec. (c). Pub. L. 102-40, §402(d)(1),
€7292” for *4092”".

‘“Sec-
£7261” for

substituted
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§7253. Composition

(a) The Court of Veterans Appeals shall be
composed of a chief judge and at least two and
not more than six associate judges.

(b) The judges of the Court shall be appointed
by the President, by and with the advice and
consent of the Senate, solely on the grounds of
fitness to perform the duties of the office. A per-
son may not be appointed to the Court who is
not a member in good standing of the bar of a
Federal court or of the highest court of a State.
Not more than the number equal to the next
whole number greater than one-half of the num-
ber of judges of the Court may be members of
the same political party.

(¢c) The term of office of the judges of the
Court of Veterans Appeals shall be 15 years.

(d) The chief judge is the head of the Court.

(e)(1) The chief judge of the Court shall receive
a salary at the same rate as is received by
judges of the United States Courts of Appeals.

(2) Each judge of the Court, other than the
chief judge, shall receive a salary at the same
rate as is received by judges of the United
States district courts.

(f)(1) A judge of the Court may be removed
from office by the President on grounds of mis-
conduct, neglect of duty, or engaging in the
practice of law. A judge of the Court may not be
removed from office by the President on any
other ground.

(2) Before a judge may be removed from office
under this subsection, the judge shall be pro-
vided with a full specification of the reasons for
the removal and an opportunity to be heard.

(2)(1) The Court shall prescribe rules, consist-
ent with the provisions of section 372(c) of title
28, establishing procedures for the filing of com-
plaints with respect to the conduct of any judge
of the Court and for the investigation and reso-
lution of such complaints. In investigating and
taking action with respect to any such com-
plaint, the Court shall have the powers granted
to a judicial council under such section.

(2) The provisions of paragraphs (7) through
(15) of section 372(c) of title 28, regarding refer-
ral or certification to, and petition for review
in, the Judicial Conference of the United States
and action thereon, shall apply to the exercise
by the Court of the powers of a judicial council
under paragraph (1) of this subsection. The
grounds for removal from office specified in sub-
section (f)(1) shall provide a basis for a deter-
mination pursuant to paragraph (7) or (8) of sec-
tion 372(c) of title 28, and certification and
transmittal by the Conference shall be made to
the President for consideration under subsection
().
(3)(A) In conducting hearings pursuant to
paragraph (1), the Court may exercise the au-
thority provided under section 1821 of title 28 to
pay the fees and allowances described in that
section.

(B) The Court shall have the power provided
under section 372(c)(16) of title 28 to award reim-
bursement for the reasonable expenses described
in that section. Reimbursements under this sub-
paragraph shall be made from funds appro-
priated to the Court.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4114, §4053; amended Pub.
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L. 101-94, title I, §102(c), Aug. 16, 1989, 103 Stat.
626; renumbered §7253, Pub. L. 102-40, title IV,
§402(b)(1), May 7, 1991, 105 Stat. 238; Pub. L.
102-82, §3, Aug. 6, 1991, 105 Stat. 375; Pub. L.
102-585, title VIII, §801, Nov. 4, 1992, 106 Stat.
4980.)

AMENDMENTS

1992—Subsec. (g). Pub. L. 102-585 designated existing
provisions as par. (1) and added pars. (2) and (3).

1991—Pub. L. 102-40 renumbered section 4053 of this
title as this section.

Subsec. (). Pub. L. 102-82 added subsec. (g).

1989—Subsec. (f)(1). Pub. L. 101-94 inserted ‘‘or’’ be-
fore ‘‘engaging’ and substituted ‘‘law’ for ‘‘law, or
physical or mental disability which, in the opinion of
the President, prevents the proper execution of the
judge’s duties’.

INITIAL APPOINTMENT OF JUDGES TO COURT OF
VETERANS APPEALS

Section 302 of Pub. L. 100-687 provided that:

‘“(a) CHIEF JUDGE To BE APPOINTED FIRST.—The
President may not appoint an individual to be an asso-
ciate judge of the United States Court of Veterans Ap-
peals under section 4053(b) [now 7253(b)] of title 38,
United States Code, as added by section 301, until the
chief judge of such Court has been appointed. The
President shall, during the period beginning on Janu-
ary 21, 1989, and ending on April 1, 1989, nominate an in-
dividual for appointment to the position of chief judge
of such Court.

“(b) JUDGES.—Subject to subsection (a), judges of the
Court of Veterans Appeals may be appointed after Feb-
ruary 1, 1989.”

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7297 of this title.

§ 7254. Organization

(a) The Court of Veterans Appeals shall have a
seal which shall be judicially noticed.

(b) The Court may hear cases by judges sitting
alone or in panels, as determined pursuant to
procedures established by the Court. Any such
panel shall have not less than three judges. The
Court shall establish procedures for the assign-
ment of the judges of the Court to such panels
and for the designation of the chief of each such
panel.

(c)(1) A majority of the judges of the Court
shall constitute a quorum for the transaction of
the business of the Court. A vacancy in the
Court shall not impair the powers or affect the
duties of the Court or of the remaining judges of
the Court.

(2) A majority of the judges of a panel of the
Court shall constitute a quorum for the trans-
action of the business of the panel. A vacancy in
a panel of the Court shall not impair the powers
or affect the duties of the panel or of the re-
maining judges of the panel.

(d) In the event of a vacancy in the position of
chief judge of the Court, the associate judge sen-
ior in service on the Court shall serve as acting
chief judge unless the President designates one
of the other associate judges to serve as acting
chief judge, in which case the judge so des-
ignated shall serve as acting chief judge.

(e) Judges of the Court shall have the author-
ity to administer oaths.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4114, §4054; amended Pub.
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L. 101-94, title IV, §402, Aug. 16, 1989, 103 Stat.
628; Pub. L. 101-237, title VI, §602(b), Dec. 18,
1989, 103 Stat. 2095; renumbered §7254, Pub. L.
10240, title IV, §402(b)(1), May 7, 1991, 105 Stat.
238; Pub. L. 102-54, §14(e)(4), June 13, 1991, 105
Stat. 287; Pub. L. 102-82, §8(3), Aug. 6, 1991, 105
Stat. 377.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4054 of this
title as this section.

Subsecs. (d), (e). Pub. L. 102-54 amended section as in
effect immediately before the enactment of Pub. L.
102-40, and Pub. L. 102-82 amended section, identically,
by redesignating the second subsec. (d), relating to au-
thority to administer oaths as, (e).

1989—Subsec. (d). Pub. L. 101-237 added subsec. (d) re-
lating to authority to administer oaths.

Pub. L. 101-94 added subsec. (d) relating to acting
chief judge in event of vacancy.

§ 7255. Offices

The principal office of the Court of Veterans
Appeals shall be in the District of Columbia, but
the Court may sit at any place within the
United States.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4114, §4055; renumbered
§72565, Pub. L. 102-40, title IV, §402(b)(1), May 7,
1991, 105 Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4055 of this
title as this section.

FACILITIES FOR COURT OF VETERANS APPEALS

Pub. L. 101-94, title II, §201, Aug. 16, 1989, 103 Stat.
626, provided that:

‘‘(a) SPACE IN THE DISTRICT OF COLUMBIA.—The Ad-
ministrator of General Services shall provide suitable
building space in the District of Columbia for the
United States Court of Veterans Appeals as the Court’s
principal place of business. The Administrator shall, if
necessary, arrange for temporary space for the Court if
permanent space is not immediately available for the
Court. The Administrator shall place a high priority on
the provision of such temporary and permanent space
for the Court.

‘““(b) APPROVAL BY COURT.—Any space to be provided
for the Court of Veterans Appeals under subsection (a)
must be acceptable to the Court.

‘‘(c) ADDITIONAL REQUIREMENT.—Any building space
provided to the Court under subsection (a) shall be ad-
jacent to additional building space (in an amount ac-
ceptable to the Court) that can be made available to
the Court in the future if needed for expansion of the
facilities of the Court.”

Section 303 of Pub. L. 100-687 provided that: ‘“In the
implementation of section 4055 [now 7255] of title 38,
United States Code (as added by section 301), the prin-
cipal office of the Court of Veterans Appeals shall ini-
tially be located, if practicable, in a facility existing on
the date of the enactment of this Act [Nov. 18, 1988]
that, as determined by the Administrative Office of the
United States Courts, would facilitate maximum effi-
ciency and economy in the operation of the Court. The
Administrative Office of the United States Courts shall
take into consideration the convenience of the location
of such facility to needed library resources, clerical and
administrative support equipment and personnel, and
other resources available for shared use by the Court
and other courts or agencies of the Federal Govern-
ment.”’

§7256. Times and places of sessions

The times and places of sessions of the Court
of Veterans Appeals shall be prescribed by the
chief judge.
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(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4115, §4056; renumbered
§7256, Pub. L. 102-40, title IV, §402(b)(1), May 1,
1991, 105 Stat. 238.)

AMENDMENTS

1991—Pub. L. 10240 renumbered section 4056 of this
title as this section.

SUBCHAPTER II—PROCEDURE
§7261. Scope of review

(a) In any action brought under this chapter,
the Court of Veterans Appeals, to the extent
necessary to its decision and when presented,
shall—

(1) decide all relevant questions of law, in-
terpret constitutional, statutory, and regu-
latory provisions, and determine the meaning
or applicability of the terms of an action of
the Secretary;

(2) compel action of the Secretary unlaw-
fully withheld or unreasonably delayed;

(3) hold unlawful and set aside decisions,
findings (other than those described in clause
(4) of this subsection), conclusions, rules, and
regulations issued or adopted by the Sec-
retary, the Board of Veterans’ Appeals, or the
Chairman of the Board found to be—

(A) arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with
law;

(B) contrary to constitutional
power, privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or in violation of a
statutory right; or

(D) without observance of procedure re-
quired by law; and

right,

(4) in the case of a finding of material fact
made in reaching a decision in a case before
the Department with respect to benefits under
laws administered by the Secretary, hold un-
lawful and set aside such finding if the finding
is clearly erroneous.

(b) In making the determinations under sub-
section (a) of this section, the Court shall take
due account of the rule of prejudicial error.

(¢c) In no event shall findings of fact made by
the Secretary or the Board of Veterans’ Appeals
be subject to trial de novo by the Court.

(d) When a final decision of the Board of Vet-
erans’ Appeals is adverse to a party and the sole
stated basis for such decision is the failure of
the party to comply with any applicable regula-
tion prescribed by the Secretary, the Court shall
review only questions raised as to compliance
with and the validity of the regulation.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4115, §4061; amended Pub.
L. 101-237, title VI, §602(c), Dec. 18, 1989, 103 Stat.
2095; renumbered §7261, Pub. L. 102-40, title IV,
§402(b)(1), May 7, 1991, 105 Stat. 238; Pub. L.
102-54, §14(e)(3), June 13, 1991, 105 Stat. 287; Pub.
L. 102-83, §4(a)(1), (3), (4), (b)(1), (2)(E), Aug. 6,
1991, 105 Stat. 403-405.)

AMENDMENTS

1991—Pub. L. 10240 renumbered section 4061 of this
title as this section.
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Subsec. (a)(1) to (3). Pub. L. 102-83, §4(b)(1), (2)(B),
substituted ‘‘Secretary’’ for ‘‘Administrator’ wherever
appearing.

Subsec. (a)(4). Pub. L. 102-83, §4(a)(3), (4), substituted
“Department” for ‘“Veterans’ Administration’.

Pub. L. 102-83, §4(a)(1), substituted ‘‘administered by
the Secretary” for ‘‘administered by the Veterans’ Ad-
ministration”.

Subsec. (¢). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary’’ for ‘‘Administrator”.

Pub. L. 102-54 amended subsec. (¢) as in effect imme-
diately before the enactment of Pub. L. 102-40 by sub-
stituting ‘“Court” for ‘‘court”.

Subsec. (d). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary” for ‘“‘Administrator’.

1989—Subsec. (a)(2). Pub. L. 101-237 inserted ‘‘or un-
reasonably delayed’ after ‘‘withheld’’.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7252 of this title.

§7262. Fee for filing appeals

(a) The Court of Veterans Appeals may impose
a fee of not more than $50 for the filing of any
appeal with the Court. The Court shall establish
procedures under which such a fee may be
waived in the case of an appeal filed by or on be-
half of a person who demonstrates that the re-
quirement that such fee be paid will impose a
hardship on that person. A decision as to such a
waiver is final and may not be reviewed in any
other court.

(b) The Court may from time to time adjust
the maximum amount permitted for a fee im-
posed under subsection (a) of this section based
upon inflation and similar fees charged by other
courts established under Article I of the Con-
stitution.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4115, §4062; renumbered
§7262, Pub. L. 10240, title IV, §402(b)(1), May 7,
1991, 105 Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4062 of this
title as this section.

§7263. Representation of parties; fee agreements

(a) The Secretary shall be represented before
the Court of Veterans Appeals by the General
Counsel of the Department.

(b) Representation of appellants shall be in ac-
cordance with the rules of practice prescribed by
the Court under section 7264 of this title. In ad-
dition to members of the bar admitted to prac-
tice before the Court in accordance with such
rules of practice, the Court may allow other per-
sons to practice before the Court who meet
standards of proficiency prescribed in such rules
of practice.

(c) A person who represents an appellant be-
fore the Court shall file a copy of any fee agree-
ment between the appellant and that person
with the Court at the time the appeal is filed.
The Court, on its own motion or the motion of
any party, may review such a fee agreement.

(d) In reviewing a fee agreement under sub-
section (c¢) of this section or under section
5904(c)(2) of this title, the Court may affirm the
finding or order of the Board and may order a re-
duction in the fee called for in the agreement if
it finds that the fee is excessive or unreasonable.
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An order of the Court under this subsection is
final and may not be reviewed in any other
court.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4116, §4063; renumbered
§7263 and amended Pub. L. 10240, title IV,
§402(b)(1), (d)(1), May 7, 1991, 105 Stat. 238, 239;
Pub. L. 102-83, §4(a)(3), (4), (b)(1), (2)(E), Aug. 6,
1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 10240, §402(b)(1), renumbered section
4063 of this title as this section.

Subsec. (a). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
‘“‘Secretary’’ for ‘‘Administrator’’.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department”’
for “Veterans’ Administration”.

Subsec. (b). Pub. L. 102-40, §402(d)(1),
7264 for ‘*4064”.

Subsec. (d). Pub. L. 102-40, §402(d)(1),
€“6904(c)(2)” for ‘3404(c)(2)”.

substituted

substituted

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 5904 of this title.

§ 7264. Rules of practice and procedure

(a) The proceedings of the Court of Veterans
Appeals shall be conducted in accordance with
such rules of practice and procedure as the
Court prescribes.

(b) The mailing of a pleading, decision, order,
notice, or process in respect of proceedings be-
fore the Court shall be held sufficient service of
such pleading, decision, order, notice, or process
if it is properly addressed to the address fur-
nished by the appellant on the notice of appeal
filed under section 7266 of this title.

(c) Section 455 of title 28 shall apply to judges
and proceedings of the Court.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4116, §4064; renumbered
§7264 and amended Pub. L. 102-40, title IV,
§402(b)(1), (d)(1), May 7, 1991, 105 Stat. 238, 239;
Pub. L. 102-82, §4, Aug. 6, 1991, 105 Stat. 376.)

AMENDMENTS

1991—Pub. L. 10240, §402(b)(1), renumbered section
4064 of this title as this section.

Subsec. (b). Pub. L. 102-40, §402(d)(1),
‘7266 for ‘°4066’.

Subsec. (¢). Pub. L. 102-82 added subsec. (c).

substituted

INTERIM RULES OF COURT OF VETERANS APPEALS

Pub. L. 101-94, title II, §203, Aug. 16, 1989, 103 Stat.
627, provided that: ‘“The Federal Rules of Appellate
Procedure (28 U.S.C. App.) shall be the interim rules of
the United States Court of Veterans Appeals unless
otherwise provided by the Court in accordance with
chapter 72 of title 38, United States Code. If there is a
conflict between a provision of the Federal Rules of Ap-
pellate Procedure and the procedures set forth in chap-
ter 72 of title 38, United States Code, the procedures set
forth in such chapter shall apply.”’

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7263 of this title.

§7265. Contempt authority; assistance to the
Court

(a) The Court shall have power to punish by
fine or imprisonment such contempt of its au-
thority as—
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(1) misbehavior of any person in its presence
or so near thereto as to obstruct the adminis-
tration of justice;

(2) misbehavior of any of its officers in their
official transactions; or

(3) disobedience or resistance to its lawful
writ, process, order, rule, decree, or command.

(b) The Court shall have such assistance in the
carrying out of its lawful writ, process, order,
rule, decree, or command as is available to a
court of the United States. The United States
marshal for a district in which the Court is sit-
ting shall, if requested by the chief judge of the
Court, attend any session of the Court in that
district.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4116, §4065; renumbered
§7265, Pub. L. 102-40, title IV, §402(b)(1), May 7,
1991, 105 Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4065 of this
title as this section.

§7266. Notice of appeal

(a)(1) In order to obtain review by the Court of
Veterans Appeals of a final decision of the Board
of Veterans’ Appeals, a person adversely affected
by such decision shall file a notice of appeal
with the Court within 120 days after the date on
which notice of the decision is mailed pursuant
to section 7104(e) of this title.

(2) An appellant shall file a notice of appeal
under this section by delivering or mailing the
notice to the Court.

(3) A notice of appeal shall be deemed to be re-
ceived by the Court as follows:

(A) On the date of receipt by the Court, if
the notice is delivered.

(B) On the date of the United States Postal
Service postmark stamped on the cover in
which the notice is posted, if the notice is
properly addressed to the Court and is mailed.

(4) For a notice of appeal mailed to the Court
to be deemed to be received under paragraph
(3)(B) on a particular date, the United States
Postal Service postmark on the cover in which
the notice is posted must be legible. The Court
shall determine the legibility of any such post-
mark and the Court’s determination as to leg-
ibility shall be final and not subject to review
by any other Court.

(b) The appellant shall also furnish the Sec-
retary with a copy of such notice, but a failure
to do so shall not constitute a failure of timely
compliance with subsection (a) of this section.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4116, §4066; renumbered
§7266 and amended Pub. L. 102-40, title IV,
§402(b)(1), (d)(1), May 7, 1991, 105 Stat. 238, 239;
Pub. L. 102-83, §4(b)(1), 2)(E), Aug. 6, 1991, 105
Stat. 404, 405; Pub. L. 103-446, title V, §511(a),
Nov. 2, 1994, 108 Stat. 4670.)

AMENDMENTS

1994—Subsec. (a). Pub. L. 103-446 amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows: ‘“‘In order to obtain review by the Court of Veter-
ans Appeals of a final decision of the Board of Veterans’
Appeals, a person adversely affected by that action
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must file a notice of appeal with the Court. Any such
notice must be filed within 120 days after the date on
which notice of the decision is mailed pursuant to sec-
tion 7104(e) of this title.”

1991—Pub. L. 102-40, §402(b)(1), renumbered section
4066 of this title as this section.

Subsec. (a). Pub. L. 102-40, §402(d)(1),
€“7104(e)>’ for *‘4004(e)”’.

Subsec. (b). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
‘‘Secretary’’ for ‘‘Administrator’’.

substituted

EFFECTIVE DATE OF 1994 AMENDMENT

Section 511(b) of Pub. L. 103-446 provided that: ‘“The
amendment made by subsection (a) [amending this sec-
tion] shall take effect on the date of the enactment of
this Act [Nov. 2, 1994] and shall apply to notices of ap-
peal that are delivered or mailed to the United States
Court of Veterans Appeals on or after that date.”

INTERIM PROVISION FOR FILING NOTICES OF APPEAL

Pub. L. 101-94, title II, §202, Aug. 16, 1989, 103 Stat.
626, provided that: ‘“In the case of a person adversely af-
fected by a final decision of the Board of Veterans’ Ap-
peals that is made before the date on which the United
States Court of Veterans Appeals has caused to be pub-
lished in the Federal Register a notice by the Court
that it has commenced operations, the period pre-
scribed under section 4066 [now 7266] of title 38, United
States Code, within which a notice of appeal must be
filed with the Court shall be extended to the end of the
30-day period beginning on the date such notice is pub-
lished, if the end of that period is later than the date
that would otherwise be applicable under such sec-
tion.”

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7264 of this title.

§7267. Decisions

(a) A decision upon a proceeding before the
Court of Veterans Appeals shall be made as
quickly as practicable. In a case heard by a
panel of the Court, the decision shall be made by
a majority vote of the panel in accordance with
the rules of the Court. The decision of the judge
or panel hearing the case so made shall be the
decision of the Court.

(b) A judge or panel shall make a determina-
tion upon any proceeding before the Court, and
any motion in connection with such a proceed-
ing, that is assigned to the judge or panel. The
judge or panel shall make a report of any such
determination which constitutes the judge or
panel’s final disposition of the proceeding.

(c) The Court shall designate in its decision in
any case those specific records of the Govern-
ment on which it relied (if any) in making its
decision. The Secretary shall preserve records so
designated for not less than the period of time
designated by the Archivist of the United
States.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4117, §4067; renumbered
§7267, Pub. L. 102-40, title IV, §402(b)(1), May 1,
1991, 105 Stat. 238; amended Pub. L. 102-82, §§1,
8(1), Aug. 6, 1991, 105 Stat. 375, 377; Pub. L. 102-83,
§4(b)(1), (2)(E), Aug. 6, 1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4067 of this
title as this section.

Subsec. (a). Pub. L. 102-82, §1(3), struck out before pe-
riod at end ‘‘except as provided in subsection (d) of this
section”.
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Subsec. (b). Pub. L. 102-82, §1(1), (2), redesignated sub-
sec. (¢) as (b) and struck out former subsec. (b) which
read as follows: ‘““The Court shall include in its decision
a statement of its conclusions of law and determina-
tions as to factual matters.”

Subsec. (¢). Pub. L. 102-83 substituted ‘‘Secretary’’ for
‘“Administrator’.

Pub. L. 102-82, §8(1), substituted ‘‘Archivist of the
United States” for ‘‘Administrator of the National Ar-
chives and Records Administration’.

Pub. L. 102-82, §1(2), redesignated subsec. (e) as (c).
Former subsec. (c) redesignated (b).

Subsec. (d). Pub. L. 102-82, §1(1), struck out subsec.
(d) which read as follows:

‘(1) In the case of a proceeding determined by a sin-
gle judge of the Court, the decision of the judge shall
become the decision of the Court unless before the end
of the 30-day period beginning on the date of the deci-
sion by the judge the Court, upon the motion of either
party or on its own initiative, directs that the decision
be reviewed by a panel of the Court. In such a case, the
decision of the judge initially deciding the case shall
not be a part of the record.

““(2) In the case of a proceeding determined by a panel
of the Court, the decision of the panel shall become the
decision of the Court unless before the end of the 30-day
period beginning on the date of the decision by the
panel the Court, upon the motion of either party or on
its own initiative, directs that the decision be reviewed
by an expanded panel of the Court (or the Court en
banc). In such a case, the decision of the panel initially
deciding the case shall not be a part of the record.”

Subsec. (e). Pub. L. 102-82, §1(2), redesignated subsec.
(e) as (c).

§7268. Availability of proceedings

(a) Except as provided in subsection (b) of this
section, all decisions of the Court of Veterans
Appeals and all briefs, motions, documents, and
exhibits received by the Court (including a tran-
script of the stenographic report of the hear-
ings) shall be public records open to the inspec-
tion of the public.

(b)(1) The Court may make any provision
which is necessary to prevent the disclosure of
confidential information, including a provision
that any such document or information be
placed under seal to be opened only as directed
by the Court.

(2) After the decision of the Court in a pro-
ceeding becomes final, the Court may, upon mo-
tion of the appellant or the Secretary, permit
the withdrawal by the party entitled thereto of
originals of books, documents, and records, and
of models, diagrams, and other exhibits, submit-
ted to the Court or the Court may, on its own
motion, make such other disposition thereof as
it considers advisable.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4117, §4068; renumbered
§7268, Pub. L. 102-40, title IV, §402(b)(1), May 7,
1991, 105 Stat. 238; amended Pub. L. 102-82, §8(2),
Aug. 6, 1991, 105 Stat. 377.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4068 of this
title as this section.

Subsec. (b)(2). Pub. L. 102-82 substituted ‘‘may, upon
motion of the appellant or the Secretary,” for ‘‘shall”
and ‘‘or the Court” for ‘‘before the Court’.

§7269. Publication of decisions

(a) The Court of Veterans Appeals shall pro-
vide for the publication of decisions of the Court
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in such form and manner as may be best adapted
for public information and use. The Court may
make such exceptions, or may authorize the
chief judge to make such exceptions, to the re-
quirement for publication in the preceding sen-
tence as may be appropriate.

(b) Such authorized publication shall be com-
petent evidence of the decisions of the Court of
Veterans Appeals therein contained in all courts
of the United States and of the several States
without any further proof or authentication
thereof.

(c) Such publications shall be subject to sale
in the same manner and upon the same terms as
other public documents.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4118, §4069; renumbered
§7269, Pub. L. 102-40, title IV, §402(b)(1), May 1,
1991, 105 Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4069 of this
title as this section.

SUBCHAPTER III—MISCELLANEOUS
PROVISIONS

§7281. Employees

(a) The Court of Veterans Appeals may ap-
point a clerk without regard to the provisions of
title 5 governing appointments in the competi-
tive service. The clerk shall serve at the pleas-
ure of the Court.

(b) The judges of the Court may appoint law
clerks and secretaries, in such numbers as the
Court may approve, without regard to the provi-
sions of title 5 governing appointments in the
competitive service. Any such law clerk or sec-
retary shall serve at the pleasure of the appoint-
ing judge.

(c) The clerk, with the approval of the Court,
may appoint necessary deputies and employees
without regard to the provisions of title 5 gov-
erning appointments in the competitive service.

(d) The Court may fix and adjust the rates of
basic pay for the clerk and other employees of
the Court without regard to the provisions of
chapter 51, subchapter III of chapter 53, or sec-
tion 5373 of title 5. To the maximum extent fea-
sible, the Court shall compensate employees at
rates consistent with those for employees hold-
ing comparable positions in the judicial branch.

(e) In making appointments under subsections
(a) through (c) of this section, preference shall
be given, among equally qualified persons, to
persons who are preference eligibles (as defined
in section 2108(3) of title 5).

(f) The Court may procure the services of ex-
perts and consultants under section 3109 of title
5.

(g) The Chief Judge of the Court may exercise
the authority of the Court under this section
whenever there are not at least two associate
judges of the Court.

(h) The Court shall not be considered to be an
agency within the meaning of section 3132(a)(1)
of title 5.

(i) The Court may accept and utilize voluntary
services and uncompensated (gratuitous) serv-
ices, including services as authorized by section
3102(b) of title 5 and may accept, hold, admin-
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ister, and utilize gifts and bequests of personal
property for the purposes of aiding or facilitat-
ing the work of the Court. Gifts or bequests of
money to the Court shall be covered into the
Treasury.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4118, §4081; amended Pub.
L. 101-94, title II, §204(a), Aug. 16, 1989, 103 Stat.
627; renumbered §7281, Pub. L. 102-40, title IV,
§402(b)(1), May 7, 1991, 105 Stat. 238; Pub. L.
102-82, §7, Aug. 6, 1991, 105 Stat. 377.)

REFERENCES IN TEXT

The provisions of title 5 governing appointment in
the competitive service, referred to in subsecs. (a) to
(c), are classified generally to section 3301 et seq. of
Title 5, Government Organization and Employees.

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4081 of this
title as this section.

Subsec. (i). Pub. L. 102-82 added subsec. (i).

1989—Pub. L. 101-94 amended section generally. Prior
to amendment, section read as follows: ‘“The Court of
Veterans Appeals may appoint such employees as may
be necessary to execute the functions vested in the
Court. Such appointments shall be made in accordance
with the provisions of title 5 governing appointment in
the competitive service, except that the Court may
classify such positions based upon the classification of
comparable positions in the judicial branch. The basic
pay of such employees shall be fixed in accordance with
subchapter III of chapter 53 of title 5.’

EFFECTIVE DATE OF 1989 AMENDMENT

Section 204(c) of Pub. L. 101-94 provided that: “Not-
withstanding section 401 of the Veterans’ Judicial Re-
view Act [Pub. L. 100-687, set out as an Effective Date
note under section 7251 of this title], the authority pro-
vided by section 4081 [now 7281] of title 38, United
States Code, as amended by subsection (a), shall take
effect on the date of the enactment of this Act [Aug. 16,
1989].”

LIMITATION ON CONVERSION OF EMPLOYEES TO
COMPETITIVE SERVICE

Section 204(b) of Pub. L. 101-94 provided that: ‘‘Not-
withstanding clause (1)(A) of the proviso under the
heading ‘Court of Veterans Appeals’ in chapter XI of
[title I of] Public Law 101-45 [formerly set out below],
no employee of the United States Court of Veterans Ap-
peals may be converted to the competitive service
without the approval of the Court.”

APPOINTMENT OF EMPLOYEES ELIGIBLE FOR NON-
COMPETITIVE CONVERSION TO POSITION IN COMPETI-
TIVE SERVICE; PROCUREMENT OF EXPERTS AND CON-
SULTANTS

Pub. L. 10145, title I, June 30, 1989, 103 Stat. 113, au-
thorized United States Court of Veterans Appeals, dur-
ing fiscal year 1989, to appoint not to exceed 35 employ-
ees to positions in competitive service if certain re-
quirements were met and to procure services of experts
and consultants.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in title 10 section 1599c.

§7282. Budget and expenditures

(a) The budget of the Court of Veterans Ap-
peals as submitted by the Court for inclusion in
the budget of the President for any fiscal year
shall be included in that budget without review
within the executive branch.

(b) The Court may make such expenditures
(including expenditures for personal services and
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rent at the seat of Government and elsewhere,
and for law books, books of reference, and peri-
odicals) as may be necessary to execute effi-
ciently the functions vested in the Court.

(c) All expenditures of the Court shall be al-
lowed and paid upon presentation of itemized
vouchers signed by the certifying officer des-
ignated by the chief judge. Except as provided in
section 7285 of this title, all such expenditures
shall be paid out of moneys appropriated for
purposes of the Court.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4118, §4082; renumbered
§7282 and amended Pub. L. 102-40, title IV,
§402(b)(1), (d)(1), May 7, 1991, 105 Stat. 238, 239.)

AMENDMENTS

1991—Pub. L. 10240, §402(b)(1), renumbered section
4082 of this title as this section.

Subsec. (c). Pub. L. 102-40, §402(d)(1),
‘7285 for *4085”".

§ 7283. Disposition of fees

Except for amounts received pursuant to sec-
tion 7285 of this title, all fees received by the
Court of Veterans Appeals shall be covered into
the Treasury as miscellaneous receipts.

(Added Pub. L. 100-687, div. A, title III, §301(a),

Nov. 18, 1988, 102 Stat. 4118, §4083; renumbered

§7283 and amended Pub. L. 102-40, title IV,

§402(b)(1), (d)(1), May 7, 1991, 105 Stat. 238, 239.)
AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4083 of this
title as this section and substituted ‘7285 for ‘4085".

substituted

§7284. Fee for transcript of record

The Court of Veterans Appeals may fix a fee,
not in excess of the fee authorized by law to be
charged and collected therefor by the clerks of
the district courts, for comparing, or for prepar-
ing and comparing, a transcript of the record of
any proceeding before the Court, or for copying
any record, entry, or other paper and the com-
parison and certification thereof.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4118, §4084; renumbered
§7284, Pub. L. 10240, title IV, §402(b)(1), May T,
1991, 105 Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4084 of this
title as this section.

§ 7285. Practice fee

(a) The Court of Veterans Appeals may impose
a periodic registration fee on persons admitted
to practice before the Court. The frequency and
amount of such fee shall be determined by the
Court, except that such amount may not exceed
$30 per year.

(b) Amounts received by the Court under sub-
section (a) of this section shall be available to
the Court for the purposes of (1) employing inde-
pendent counsel to pursue disciplinary matters,
and (2) defraying administrative costs for the
implementation of the standards of proficiency
prescribed for practice before the Court.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4119, §4085; renumbered
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§7285, Pub. L. 10240, title IV, §402(b)(1), May 7,
1991, 105 Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4085 of this
title as this section.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7282, 7283 of this
title.

§7286. Judicial Conference of the Court of Veter-
ans Appeals

The Chief Judge of the Court of Veterans Ap-
peals may summon the judges of the Court to an
annual judicial conference, at a time and place
that the Chief Judge designates, for the purpose
of considering the business of the Court and rec-
ommending means of improving the administra-
tion of justice within the Court’s jurisdiction.
The Court shall provide by its rules for represen-
tation and active participation at such con-
ference by persons admitted to practice before
the Court and by other persons active in the
legal profession.

(Added Pub. L. 102-82, §2(a), Aug. 6, 1991, 105
Stat. 375.)

SUBCHAPTER IV—DECISIONS AND REVIEW

§7291. Date when United States Court of Veter-
ans Appeals decision becomes final

(a) A decision of the United States Court of
Veterans Appeals shall become final upon the
expiration of the time allowed for filing, under
section 7292 of this title, a notice of appeal from
such decision, if no such notice is duly filed
within such time. If such a notice is filed within
such time, such a decision shall become final—

(1) upon the expiration of the time allowed
for filing a petition for certiorari with the Su-
preme Court of the United States, if the deci-
sion of the Court of Veterans Appeals is af-
firmed or the appeal is dismissed by the
United States Court of Appeals for the Federal
Circuit and no petition for certiorari is duly
filed;

(2) upon the denial of a petition for certio-
rari, if the decision of the Court of Veterans
Appeals is affirmed or the appeal is dismissed
by the United States Court of Appeals for the
Federal Circuit; or

(3) upon the expiration of 30 days from the
date of issuance of the mandate of the Su-
preme Court, if that Court directs that the de-
cision of the Court of Veterans Appeals be af-
firmed or the appeal dismissed.

(b)(1) If the Supreme Court directs that the de-
cision of the Court of Veterans Appeals be modi-
fied or reversed, the decision of the Court of
Veterans Appeals rendered in accordance with
the mandate of the Supreme Court shall become
final upon the expiration of 30 days from the
time it was rendered, unless within such 30 days
either the Secretary or the petitioner has insti-
tuted proceedings to have such decision cor-
rected to accord with the mandate, in which
event the decision of the Court of Veterans Ap-
peals shall become final when so corrected.

(2) If the decision of the Court of Veterans Ap-
peals is modified or reversed by the United
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States Court of Appeals for the Federal Circuit
and if—

(A) the time allowed for filing a petition for
certiorari has expired and no such petition has
been duly filed, or

(B) the petition for certiorari has been de-
nied, or

(C) the decision of the United States Court
of Appeals for the Federal Circuit has been af-
firmed by the Supreme Court,

then the decision of the Court of Veterans Ap-
peals rendered in accordance with the mandate
of the United States Court of Appeals for the
Federal Circuit shall become final upon the ex-
piration of 30 days from the time such decision
of the Court of Veterans Appeals was rendered,
unless within such 30 days either the Secretary
or the petitioner has instituted proceedings to
have such decision corrected so that it will ac-
cord with the mandate, in which event the deci-
sion of the Court of Veterans Appeals shall be-
come final when so corrected.

(c) If the Supreme Court orders a rehearing, or
if the case is remanded by the United States
Court of Appeals for the Federal Circuit to the
Court of Veterans Appeals for a rehearing, and
if—

(1) the time allowed for filing a petition for
certiorari has expired and no such petition has
been duly filed, or

(2) the petition for certiorari has been de-
nied, or

(3) the decision of the United States Court of
Appeals for the Federal Circuit has been af-
firmed by the Supreme Court,

then the decision of the Court of Veterans Ap-
peals rendered upon such rehearing shall become
final in the same manner as though no prior de-
cision of the Court of Veterans Appeals had been
rendered.

(d) As used in this section, the term ‘‘man-
date”, in case a mandate has been recalled be-
fore the expiration of 30 days from the date of is-
suance thereof, means the final mandate.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4119, §4091; renumbered
§7291 and amended Pub. L. 102-40, title IV,
§402(b)(1), (d)(1), May 7, 1991, 105 Stat. 238, 239;
Pub. L. 102-83, §4(b)(1), (2)(E), Aug. 6, 1991, 105
Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 10240, §402(b)(1), renumbered section
4091 of this title as this section.

Subsec. (a). Pub. L. 102-40, §402(d)(1),
€7292” for ‘4092 in introductory provisions.

Subsec. (b). Pub. L. 102-83 substituted ‘‘Secretary’’
for ‘“‘Administrator’ in pars. (1) and (2).

§7292. Review by United States Court of Appeals
for the Federal Circuit

(a) After a decision of the United States Court
of Veterans Appeals is entered in a case, any
party to the case may obtain a review of the de-
cision with respect to the validity of any statute
or regulation (other than a refusal to review the
schedule of ratings for disabilities adopted under
section 1155 of this title) or any interpretation
thereof (other than a determination as to a fac-
tual matter) that was relied on by the Court in

substituted
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making the decision. Such a review shall be ob-
tained by filing a notice of appeal with the
Court of Veterans Appeals within the time and
in the manner prescribed for appeal to United
States courts of appeals from United States dis-
trict courts.

(b)(1) When a judge or panel of the Court of
Veterans Appeals, in making an order not other-
wise appealable under this section, determines
that a controlling question of law is involved
with respect to which there is a substantial
ground for difference of opinion and that there
is in fact a disagreement between the appellant
and the Secretary with respect to that question
of law and that the ultimate termination of the
case may be materially advanced by the imme-
diate consideration of that question, the judge
or panel shall notify the chief judge of that de-
termination. Upon receiving such a notification,
the chief judge shall certify that such a question
is presented, and any party to the case may then
petition the Court of Appeals for the Federal
Circuit to decide the question. That court may
permit an interlocutory appeal to be taken on
that question if such a petition is filed with it
within 10 days after the certification by the
chief judge of the Court of Veterans Appeals.
Neither the application for, nor the granting of,
an appeal under this paragraph shall stay pro-
ceedings in the Court of Veterans Appeals, un-
less a stay is ordered by a judge of the Court of
Veterans Appeals or by the Court of Appeals for
the Federal Circuit.

(2) For purposes of subsections (d) and (e) of
this section, an order described in this para-
graph shall be treated as a decision of the Court
of Veterans Appeals.

(c) The United States Court of Appeals for the
Federal Circuit shall have exclusive jurisdiction
to review and decide any challenge to the valid-
ity of any statute or regulation or any interpre-
tation thereof brought under this section, and to
interpret constitutional and statutory provi-
sions, to the extent presented and necessary to
a decision. The judgment of such court shall be
final subject to review by the Supreme Court
upon certiorari, in the manner provided in sec-
tion 1254 of title 28.

(d)(1) The Court of Appeals for the Federal Cir-
cuit shall decide all relevant questions of law,
including interpreting constitutional and statu-
tory provisions. The court shall hold unlawful
and set aside any regulation or any interpreta-
tion thereof (other than a determination as to a
factual matter) that was relied upon in the deci-
sion of the Court of Veterans Appeals that the
Court of Appeals for the Federal Circuit finds to

(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power,
privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or in violation of a
statutory right; or

(D) without observance of procedure re-
quired by law.

(2) Except to the extent that an appeal under
this chapter presents a constitutional issue, the
Court of Appeals may not review (A) a challenge
to a factual determination, or (B) a challenge to

TITLE 38—VETERANS’ BENEFITS

§7296

a law or regulation as applied to the facts of a
particular case.

(e)(1) Upon such review, the Court of Appeals
for the Federal Circuit shall have power to af-
firm or, if the decision of the Court of Veterans
Appeals is not in accordance with law, to modify
or reverse the decision of the Court of Veterans
Appeals or to remand the matter, as appro-
priate.

(2) Rules for review of decisions of the Court of
Veterans Appeals shall be those prescribed by
the Supreme Court under section 2072 of title 28.

(Added Pub. L. 100-687, div. A, title III, §301(a),
Nov. 18, 1988, 102 Stat. 4120, §4092; amended Pub.
L. 101-94, title III, §302(b), Aug. 16, 1989, 103 Stat.
628; renumbered §7292, Pub. L. 102-40, title IV,
§402(b)(1), May 7, 1991, 105 Stat. 238; Pub. L.
102-54, §14(e)(5), June 13, 1991, 105 Stat. 287; Pub.
L. 102-83, §§4(b)(1), (2)(E), 5(c)(1), Aug. 6, 1991, 105
Stat. 404-406.)

AMENDMENTS

1991—Pub. L. 10240 renumbered section 4092 of this
title as this section.

Subsec. (a). Pub. L. 102-83, §5(c)(1), substituted 1155
for 355",

Subsec. (b)(1). Pub. L. 102-83, §4(b)(1),
stituted ‘‘Secretary’ for ‘‘Administrator”’.

Subsec. (¢). Pub. L. 102-54 amended subsec. (¢) as in
effect immediately before the enactment of Pub. L.
102-40 by substituting ‘“United States Court’” for
“United States Courts’.

1989—Subsec. (d)(1). Pub. L. 101-94 struck out ‘‘statute
or’’ before ‘‘regulation”.

@2)(E), sub-

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-94 effective as if included
in Pub. L. 100-687, div. A, see section 302(c) of Pub. L.
101-94, set out as a note under section 5701 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7252, 7291 of this
title.

SUBCHAPTER V—RETIREMENT AND
SURVIVORS ANNUITIES

§7296. Retirement of judges

(a) For purposes of this section:

(1) The term ‘‘Court” means the United
States Court of Veterans Appeals.

(2) The term ‘‘judge’ means the chief judge
or an associate judge of the Court.

(b)(1) A judge who meets the age and service
requirements set forth in the following table
may retire:

And the years
of service
as a judge

are at least

15

14

13

12

11

10

(2) A judge who is not reappointed following
the expiration of the term for which appointed
may retire upon the completion of that term if
the judge has served as a judge of the Court for
15 years or more. In order to retire under this
paragraph, a judge must, not earlier than 9

The judge has
attained age:
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months preceding the date of the expiration of
the judge’s term of office and not later than 6
months preceding such date, advise the Presi-
dent in writing that the judge is willing to ac-
cept reappointment to the Court.

(3) A judge who becomes permanently disabled
and as a result of that disability is unable to
perform the duties of the office shall retire.

(¢)(1) An individual who retires under sub-
section (b) of this section and elects under sub-
section (d) of this section to receive retired pay
under this subsection shall (except as provided
in paragraph (2) of this subsection) receive re-
tired pay at the rate of pay in effect at the time
of retirement.

(2) An individual who serves as a judge for less
than 10 years and who retires under subsection
(b)(3) of this section and elects under subsection
(d) of this section to receive retired pay under
this subsection shall receive retired pay at a
rate equal to one-half of the rate of pay in effect
at the time of retirement.

(3) Retired pay under this subsection shall
begin to accrue on the day following the day on
which the individual’s salary as judge ceases to
accrue and shall continue to accrue during the
remainder of the individual’s life. Retired pay
under this subsection shall be paid in the same
manner as the salary of a judge.

(d)(1) A judge may elect to receive retired pay
under subsection (c¢) of this section. Such an
election—

(A) may be made only while an individual is

a judge (except that, in the case of an individ-

ual who fails to be reappointed as judge at the

expiration of a term of office, the election may
be made at any time before the date after the
day on which the individual’s successor takes
office); and

(B) may not be revoked after the retired pay
begins to accrue.

(2) In the case of a judge other than the chief
judge, such an election shall be made by filing
notice of the election in writing with the chief
judge. In the case of the chief judge, such an
election shall be made by filing notice of the
election in writing with the Director of the Of-
fice of Personnel Management.

(3) The chief judge shall transmit to the Direc-
tor of the Office of Personnel Management a
copy of each notice filed with the chief judge
under this subsection.

(e) If an individual for whom an election to re-
ceive retired pay under subsection (c) is in effect
accepts compensation for employment with the
United States, the individual shall, to the ex-
tent of the amount of that compensation, forfeit
all rights to retired pay under subsection (c) of
this section for the period for which the com-
pensation is received.

(£)(1) Except as otherwise provided in this sub-
section, the provisions of the civil service retire-
ment laws (including the provisions relating to
the deduction and withholding of amounts from
basic pay, salary, and compensation) shall apply
with respect to service as a judge as if this sec-
tion had not been enacted.

(2) In the case of any individual who has filed
an election to receive retired pay under sub-
section (c) of this section—

(A) no annuity or other payment shall be
payable to any person under the civil service
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retirement laws with respect to any service
performed by such individual (whether per-
formed before or after such election is filed
and whether performed as judge or otherwise)
except as authorized by section 8440d of title 5;

(B) no deduction for purposes of the Civil
Service Retirement and Disability Fund shall
be made from retired pay payable to that indi-
vidual under subsection (c) of this section or
from any other salary, pay, or compensation
payable to that individual, for any period be-
ginning after the day on which such election is
filed; and

(C) such individual shall be paid the lump-
sum credit computed under section 8331(8) or
8401(a) of title 5, whichever applies, upon mak-
ing application therefor with the Office of Per-
sonnel Management.

(g2)(1) A judge who becomes permanently dis-
abled and as a result of that disability is unable
to perform the duties of the office shall certify
to the President in writing that such permanent
disability exists. If the chief judge retires for
such a disability, the retirement of the chief
judge shall not take effect until concurred in by
the President. If any other judge retires for such
a disability, the chief judge shall furnish to the
President a certificate of disability signed by
the chief judge.

(2) Whenever the President finds that a judge
has become permanently disabled and as a result
of that disability is unable to perform the duties
of the office, the President shall declare that
judge to be retired. Before a judge may be re-
tired under this paragraph, the judge shall be
provided with a full specification of the reasons
for the retirement and an opportunity to be
heard.

(h)(1) An individual who has filed an election
to receive retired pay under subsection (c) of
this section may revoke such election at any
time before the first day on which retired pay
would (but for such revocation) begin to accrue
with respect to such individual.

(2) Any revocation under this subsection shall
be made by filing a notice of the election in
writing with the Director of the Office of Per-
sonnel Management. The Office of Personnel
Management shall transmit to the chief judge a
copy of each notice filed under this subsection.

(3) In the case of a revocation under this sub-
section—

(A) for purposes of this section, the individ-
ual shall be treated as not having filed an elec-
tion to receive retired pay under subsection (c)
of this section;

(B) for purposes of section 7297 of this title—

(i) the individual shall be treated as not
having filed an election under section 7297(b)
of this title, and

(ii) section 7297(e) of this title shall not
apply and the amount credited to such indi-

vidual’s account (together with interest at 3

percent per year, compounded on December

31 of each year to the date on which the rev-

ocation is filed) shall be returned to the in-

dividual;

(C) no credit shall be allowed for any service
as a judge of the Court unless with respect to
such service either there has been deducted
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and withheld the amount required by the civil
service retirement laws or there has been de-
posited in the Civil Service Retirement and
Disability Fund an amount equal to the
amount so required, with interest;

(D) the Court shall deposit in the Civil Serv-
ice Retirement and Disability Fund an
amount equal to the additional amount it
would have contributed to such Fund but for
the election under subsection (d); and

(E) if subparagraphs (C) and (D) of this para-
graph are complied with, service on the Court
shall be treated as service with respect to
which deductions and contributions had been
made during the period of service.

(i)(1) Beginning with the next pay period after
the Director of the Office of Personnel Manage-
ment receives a notice under subsection (d) of
this section that a judge has elected to receive
retired pay under this section, the Director shall
deduct and withhold 1 percent of the salary of
such judge. Amounts shall be so deducted and
withheld in a manner determined by the Direc-
tor. Amounts deducted and withheld under this
subsection shall be deposited in the Treasury of
the United States to the credit of the Court of
Veterans Appeals Judges Retirement Fund. De-
ductions under this subsection from the salary
of a judge shall terminate upon the retirement
of the judge or upon the completion of 15 years
of service for which either deductions under this
subsection or a deposit under subsection (j) of
this section has been made, whichever occurs
first.

(2) Bach judge who makes an election under
subsection (d) of this section shall be considered
to agree to the deductions from salary which are
made under paragraph (1) of this subsection.

(j) A judge who makes an election under sub-
section (d) of this section shall deposit, for serv-
ice on the Court performed before the election
for which contributions may be made under this
section, an amount equal to 1 percent of the sal-
ary received for the first years, not exceeding 15
years, of that service. Retired pay may not be
allowed until a deposit required by this sub-
section has been made.

(k) The amounts deducted and withheld under
subsection (i) of this section, and the amounts
deposited under subsection (j) of this section,
shall be deposited in the Court of Veterans Ap-
peals Retirement Fund for credit to individual
accounts in the name of each judge from whom
such amounts are received.

(Added Pub. L. 101-94, title I, §101(a), Aug. 16,
1989, 103 Stat. 617, §4096; renumbered §7296 and
amended Pub. L. 102-40, title IV, §402(b)(1),
(d)(1), May 7, 1991, 105 Stat. 238, 239; Pub. L.
102-82, §5(c)(1), Aug. 6, 1991, 105 Stat. 376; Pub. L.
102-198, § 7(c)(4)(D), Dec. 9, 1991, 105 Stat. 1625.)

REFERENCES IN TEXT

The civil service retirement laws, referred to in sub-
secs. ()(1), (2)(A) and (h)(3)(C), are classified generally
to subchapter III (§8331 et seq.) of chapter 83 of Title 5,
Government Organization and Employees.

The Civil Service Retirement and Disability Fund,
referred to in subsecs. (£)(2)(B) and (h)(3)(C), (D), is pro-
vided for in section 8348 of Title 5.

AMENDMENTS

1991—Pub. L. 102-40, §402(b)(1), renumbered section
4096 of this title as this section.
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Subsec. (f)(2)(A). Pub. L. 102-198 substituted ‘‘8440d4”
for *“8440c”’.

Pub. L. 102-82 inserted before semicolon at end ‘‘ex-
cept as authorized by section 8440c of title 5.

Subsec. (h)(3)(B). Pub. L. 102-40, §402(d)(1), sub-
stituted ‘7297 for ‘4097 in introductory provisions,
“7297(b)” for 4097(b)” in cl. (i), and ‘7297(e)” for
€“4097(e)”’ in cl. (ii).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7297, 7298 of this
title; title 5 sections 8334, 8402, 8440d; title 28 sections
178, 3717.

§7297. Survivor annuities

(a) For purposes of this section:

(1) The term ‘“‘Court” means the United
States Court of Veterans Appeals.

(2) The term ‘‘judge’ means the chief judge
or an associate judge of the Court.

(3) The term ‘‘pay’” means salary received
under section 7253(e) of this title and retired
pay received under section 7296(c) of this title.

(4) The term ‘‘retirement fund” means the
Court of Veterans Appeals Retirement Fund
established under section 7298 of this title.

(6) The term ‘‘surviving spouse’” means a
surviving spouse of an individual who (A) was
married to such individual for at least two
years immediately preceding the individual’s
death, or (B) is a parent of issue by the mar-
riage.

(6) The term ‘‘dependent child”’ has the
meaning given the term ‘‘child” in section
376(a)(b) of title 28.

(7) The term ‘‘Member of Congress’ means a
Representative, a Senator, a Delegate to Con-
gress, or the Resident Commissioner of Puerto
Rico.

(b) A judge may become a participant in the
annuity program under this section by filing a
written election under this subsection while in
office. Any such election shall be made in such
manner as may be prescribed by the Court.

(c) There shall be deducted and withheld each
pay period from the pay of a judge who has made
an election under subsection (b) of this section
a sum equal to 3.5 percent of the judge’s pay.
Amounts so deducted and withheld shall be de-
posited in the retirement fund. A judge who
makes an election under subsection (b) of this
section shall be considered by that election to
agree to the deductions from the judge’s pay re-
quired by this subsection.

(d) A judge who makes an election under sub-
section (b) of this section shall deposit, with in-
terest at 3 percent per year compounded on De-
cember 31 of each year, to the credit of the re-
tirement fund, an amount equal to 3.5 percent of
the judge’s pay and of the judge’s basic salary,
pay, or compensation for service as a Member of
Congress, and for any other civilian service
within the purview of section 8332 of title 5.
Each such judge may elect to make such depos-
its in installments during the judge’s period of
service in such amount and under such condi-
tions as may be determined in each instance by
the chief judge. Notwithstanding the failure of a
judge to make such deposit, credit shall be al-
lowed for the service rendered, but the annual
annuity of the surviving spouse of such judge
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shall be reduced by an amount equal to 10 per-
cent of the amount of such deposit, computed as
of the date of the death of such judge, unless the
surviving spouse elects to eliminate such service
entirely from credit under subsection (k) of this
section. However, a deposit shall not be required
from a judge for any year with respect to which
deductions from the judge’s pay, or a deposit,
were actually made (and not withdrawn) under
the civil service retirement laws.

(e) If the service of a judge who makes an elec-
tion under subsection (b) of this section termi-
nates other than pursuant to the provisions of
section 7296 of this title, or if any judge ceases
to be married after making the election under
subsection (b) of this section and revokes (in a
writing filed as provided in subsection (b) of this
section) such election, the amount credited to
the judge’s individual account (together with in-
terest at 3 percent per year compounded on De-
cember 31 of each year to the date of the judge’s
relinquishment of office) shall be returned to
the judge. For the purpose of this section, the
service of a judge making an election under sub-
section (b) of this section shall be considered to
have terminated pursuant to section 7296 of this
title if—

(1) the judge is not reappointed following ex-
piration of the term for which appointed; and

(2) at or before the time of the expiration of
that term, the judge is eligible for and elects
to receive retired pay under section 7296 of
this title.

(f)(1) If a judge who makes an election under
subsection (b) of this section dies after having
rendered at least 5 years of civilian service
(computed as prescribed in subsection (I) of this
section), for the last 5 years of which the salary
deductions provided for by subsection (c) of this
section or the deposits required by subsection
(d) of this section have actually been made (and
not withdrawn) or the salary deductions re-
quired by the civil service retirement laws have
actually been made (and not withdrawn)—

(A) if the judge is survived by a surviving
spouse but not by a dependent child, there
shall be paid to the surviving spouse an annu-
ity beginning with the day of the death of the
judge or following the surviving spouse’s at-
tainment of the age of 50 years, whichever is
the later, in an amount computed as provided
in subsection (k) of this section; or

(B) if the judge is survived by a surviving
spouse and a dependent child or children,
there shall be paid to the surviving spouse an
immediate annuity in an amount computed as
provided in subsection (k) of this section and
there shall also be paid to or on behalf of each
such child an immediate annuity equal to the
lesser of—

(i) 10 percent of the average annual pay of
such judge (determined in accordance with
subsection (k) of this section), or

(ii) 20 percent of such average annual pay,
divided by the number of such children; or

(C) if the judge is not survived by a surviving
spouse but is survived by a dependent child or
children, there shall be paid to or on behalf of
each such child an immediate annuity equal to
the lesser of—
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(i) 20 percent of the average annual pay of
such judge (determined in accordance with
subsection (k) of this section), or

(ii) 40 percent of such average annual pay,
divided by the number of such children.

(2) The annuity payable to a surviving spouse
under this subsection shall be terminated—
(A) upon the surviving spouse’s death; or
(B) upon the remarriage of the surviving
spouse before age 55.

(3) The annuity payable to a child under this
subsection shall be terminated upon the child’s
death.

(4) In case of the death of a surviving spouse of
a judge leaving a dependent child or children of
the judge surviving the spouse, the annuity of
such child or children under paragraph (1)(B) of
this subsection shall be recomputed and paid as
provided in paragraph (1)(C) of this subsection.
In any case in which the annuity of a dependent
child is terminated, the annuities of any re-
maining dependent child or children, based upon
the service of the same judge, shall be recom-
puted and paid as though the child whose annu-
ity was so terminated had not survived the
judge.

(g) Questions of family relationships, depend-
ency, and disability arising under this section
shall be determined in the same manner as such
questions arising under chapter 84 of title 5 are
determined.

) If—

(A) a judge making an election under sub-
section (b) of this section dies while in office
(i) before having rendered 5 years of civilian
service computed as prescribed in subsection
(1) of this section, or (ii) after having rendered
5 years of such civilian service but without a
survivor entitled to annuity benefits provided
by subsection (f) of this section; or

(B) the right of all persons entitled to an an-
nuity under subsection (f) of this section based
on the service of such judge terminates before
a claim for such benefits has been established,

the total amount credited to the individual ac-
count of such judge (with interest at 3 percent
per year, compounded on December 31 of each
year, to the date of the death of such judge)
shall be paid in the manner specified in para-
graph (2) of this subsection.

(2) An amount payable under paragraph (1) of
this subsection shall be paid, upon the establish-
ment of a valid claim therefor, to the person or
persons surviving at the date title to the pay-
ment arises, in the following order of prece-
dence:

(A) To the beneficiary or beneficiaries whom
the judge designated in writing filed before
death with the chief judge (except that in the
case of the chief judge such designation shall
be filed before death as prescribed by the
Court).

(B) To the surviving spouse of the judge.

(C) To the child or children of the judge (and
the descendants of any deceased children by
representation).

(D) To the parents of the judge or the sur-
vivor of them.

(E) To the executor or administrator of the
estate of the judge.
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(F) To such other next of kin of the judge as
may be determined by the chief judge to be en-
titled under the laws of the domicile of the
judge at the time of the judge’s death.

(3) Determination as to the surviving spouse,
child, or parent of a judge for the purposes of
paragraph (2) of this subsection shall be made
without regard to the definitions in subsection
(a) of this section.

(4) Payment under this subsection in the man-
ner provided in this subsection shall be a bar to
recovery by any other person.

(5) In a case in which the annuities of all per-
sons entitled to annuity based upon the service
of a judge terminate before the aggregate
amount of annuity paid equals the total amount
credited to the individual account of such judge
(with interest at 3 percent per year, compounded
on December 31 of each year to the date of the
death of the judge), the difference shall be paid,
upon establishment of a valid claim therefor, in
the order of precedence prescribed in paragraph
(2) of this subsection.

(6) Any accrued annuity remaining unpaid
upon the termination (other than by death) of
the annuity of any individual based upon the
service of a judge shall be paid to that individ-
ual. Any accrued annuity remaining unpaid
upon the death of an individual receiving an an-
nuity based upon the service of a judge shall be
paid, upon the establishment of a valid claim
therefor, in the following order of precedence:

(A) To the executor or administrator of the
estate of that person.

(B) After 30 days after the date of the death
of such individual, to such individual or indi-
viduals as may appear in the judgment of the
chief judge to be legally entitled thereto.

Such payment shall be a bar to recovery by any
other individual.

(i) When a payment under this section is to be
made to a minor, or to a person mentally incom-
petent or under other legal disability adjudged
by a court of competent jurisdiction, the pay-
ment may be made to the person who is con-
stituted guardian or other fiduciary by the law
of the State of residence of such claimant or is
otherwise legally vested with the care of the
claimant or the claimant’s estate. If no guard-
ian or other fiduciary of the person under legal
disability has been appointed under the laws of
the State of residence of the claimant, the chief
judge shall determine the person who is other-
wise legally vested with the care of the claimant
or the claimant’s estate.

(j) Annuities under this section shall accrue
monthly and shall be due and payable in month-
ly installments on the first business day of the
month following the month or other period for
which the annuity has accrued. An annuity
under this section is not assignable, either in
law or in equity, or subject to execution, levy,
attachment, garnishment, or other legal proc-
ess.

(k)(1) The annuity of the surviving spouse of a
judge making an election under subsection (b) of
this section shall be an amount equal to the sum
of the following:

(A) The product of—
(i) 1.5 percent of the judge’s average an-
nual pay; and
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(ii) the sum of the judge’s years of judicial
service, the judge’s years of prior allowable
service as a Member of Congress, the judge’s
years of prior allowable service performed as
a member of the Armed Forces, and the
judge’s years, not exceeding 15, of prior al-
lowable service performed as a congressional
employee (as defined in section 2107 of title
5).

(B) Three-fourths of 1 percent of the judge’s
average annual pay multiplied by the judge’s
years of allowable service not counted under
subparagraph (A) of this paragraph.

(2) An annuity computed under this subsection
may not exceed 50 percent of the judge’s average
annual pay and may not be less than 25 percent
of such average annual pay. Such annuity shall
be further reduced in accordance with sub-
section (d) of this section (if applicable).

(3) For purposes of this subsection, the term
‘“‘average annual pay’’, with respect to a judge,
means the average annual pay received by the
judge for judicial service (including periods in
which the judge received retired pay under sec-
tion 7296(d) of this title) or for any other prior
allowable service during the period of three con-
secutive years in which the judge received the
largest such average annual pay.

(1) Subject to subsection (d) of this section, the
yvears of service of a judge which are allowable
as the basis for calculating the amount of the
annuity of the judge’s surviving spouse shall in-
clude the judge’s years of service as a judge of
the Court, the judge’s years of service as a Mem-
ber of Congress, the judge’s years of active serv-
ice as a member of the Armed Forces not ex-
ceeding 5 years in the aggregate and not includ-
ing any such service for which credit is allowed
for the purposes of retirement or retired pay
under any other provision of law, and the judge’s
years of any other civilian service within the
purview of section 8332 of title 5.

(m) Nothing contained in this section shall be
construed to prevent a surviving spouse eligible
therefor from simultaneously receiving an annu-
ity under this section and any annuity to which
such spouse would otherwise be entitled under
any other law without regard to this section,
but in computing such other annuity service
used in the computation of such spouse’s annu-
ity under this section shall not be credited.

(n) A judge making an election under sub-
section (b) of this section shall, at the time of
such election, waive all benefits under the civil
service retirement laws except section 8440d of
title 5. Such a waiver shall be made in the same
manner and shall have the same force and effect
as an election filed under section 7296(d) of this
title.

(0) Whenever the salaries of judges paid under
section 7253(e) of this title are increased, each
annuity payable from the retirement fund which
is based, in whole or in part, upon a deceased
judge having rendered some portion of that
judge’s final 18 months of service as a judge of
the Court, shall also be increased. The amount
of the increase in the annuity shall be deter-
mined by multiplying the amount of the annu-
ity on the date on which the increase in salaries
becomes effective by 3 percent for each full 5
percent by which those salaries were increased.
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(Added Pub. L. 101-94, title I, §101(a), Aug. 16,
1989, 103 Stat. 620, §4097; renumbered §7297 and
amended Pub. L. 10240, title IV, §402(b)(1),
(@), May 7, 1991, 105 Stat. 238, 239; Pub. L.
102-54, §14(e)(6), June 13, 1991, 105 Stat. 287; Pub.
L. 102-82, §5(c)(2), Aug. 6, 1991, 105 Stat. 376; Pub.
L. 102-198, § 7(c)(4)(E), Dec. 9, 1991, 105 Stat. 1625.)

REFERENCES IN TEXT

The civil service retirement laws, referred to in sub-
secs. (d), ()(1), and (n), are classified generally to sub-
chapter III (§8331 et seq.) of chapter 83 of Title 5, Gov-
ernment Organization and Employees.

AMENDMENTS

1991—Pub. L. 102-40, §402(b)(1), renumbered section
4097 of this title as this section.

Subsec. (a)(3). Pub. L. 102-40, §402(d)(1), substituted
¢7253(e)”’ for *4053(e)”” and ‘7296(c)’’ for *4096(c)”’.

Subsec. (a)(4). Pub. L. 102-40, §402(d)(1), substituted
7298 for °4098°’.

Subsec. (e). Pub. L. 10240, §402(d)(1),
¢7296”° for ‘‘4096’’ wherever appearing.

Subsec. (h)(1)(A)(i). Pub. L. 102-54 amended subsec.
(h)(1)(A)({) as in effect immediately before the enact-
ment of Pub. L. 102-40 by substituting ‘‘subsection (1)”
for ‘‘subsection (1)”’.

Subsec. (k)(3). Pub. L. 10240, §402(d)(1), substituted
€7296(d)”’ for ‘4096(d)”.

Subsec. (n). Pub. L. 102-198 substituted ‘84404 for
¢8440c”’.

Pub. L. 102-82 inserted ‘‘except section 8440c of title
5’ before period at end of first sentence.

Pub. L. 10240, §402(d)(1), substituted °7296(d)”’ for
4096(d)”".

Subsec. (0). Pub. L. 102-40, §402(d)(1),
¢7253(e)”’ for *4053(e)”.

SECTION REFERRED TO IN OTHER SECTIONS

substituted

substituted

This section is referred to in sections 7296, 7298 of this
title.

§7298. Court of Veterans Appeals Retirement
Fund

(a) There is established in the Treasury a fund
known as the Court of Veterans Appeals Retire-
ment Fund.

(b) Amounts in the fund are available for the
payment of judges’ retired pay under section
7296 of this title and of annuities, refunds, and
allowances under section 7297 of this title.

(¢c) Amounts deposited by, or deducted and
withheld from the salary and retired pay of, a
judge under section 7296 or 7297 of this title shall
be deposited in the fund and credited to an indi-
vidual account of the judge.

(d) The chief judge of the Court of Veterans
Appeals shall submit to the President an annual
estimate of the expenditures and appropriations
necessary for the maintenance and operation of
the fund, and such supplemental and deficiency
estimates as may be required from time to time
for the same purposes, according to law.

(e)(1) The chief judge may cause periodic ex-
aminations of the retirement fund to be made by
an actuary, who may be an actuary employed by
another department of the Government tempo-
rarily assigned for the purpose.

(2)(A) Subject to the availability of appropria-
tions, there shall be deposited in the Treasury to
the credit of the retirement fund, not later than
the close of each fiscal year, such amounts as
may be required to reduce to zero the unfunded
liability (if any) of the fund. Such deposits shall
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be taken from sums available for that fiscal
year for the payment of the expenses of the
Court.

(B) For purposes of subparagraph (A) of this
paragraph, the term ‘“‘unfunded liability’’, with
respect to any fiscal year, means the amount es-
timated by the chief judge to be equal to the ex-
cess (as of the close of that fiscal year) of—

(i) the present value of all benefits payable
from the fund (determined on an annual basis
in accordance with section 9503 of title 31),
over

(ii) the sum of—

(I) the present values of future deductions
under sections 7296(i) and 7297(c) of this title
and future deposits under sections 7296(j) and
7296(d) of this title, and

(IT) the balance in the fund as of the close
of the fiscal year.

(C) Amounts deposited in the retirement fund
under this paragraph shall not be credited to the
account of any individual.

(f) The Secretary of the Treasury shall invest
from time to time, in interest-bearing securities
of the United States, such portions of the retire-
ment fund as in such Secretary’s judgment may
not be immediately required for payments from
the fund. The income derived from such invest-
ments shall constitute a part of the fund.

(Added Pub. L. 101-94, title I, §101(a), Aug. 16,
1989, 103 Stat. 625, §4098; renumbered §7298 and
amended Pub. L. 102-40, title IV, §402(b)(1),
(d)(1), May 7, 1991, 105 Stat. 238, 239.)

AMENDMENTS

1991—Pub. L. 10240, §402(b)(1), renumbered section
4098 of this title as this section.

Subsecs. (b), (¢). Pub. L. 102-40, §402(d)(1), substituted
47296 for ‘°4096’’ and ‘7297 for ‘4097’.

Subsec. (e)(2)(B)(ii)(I). Pub. L. 102-40, §402(d)(1), sub-
stituted “7296(i) and 7297(c)”’ for ¢4096(i) and 4097(c)”
and ““7296(j) and 7296(d)”’ for ‘‘4096(j) and 4096(d)”’.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7297 of this title.

CHAPTER 73—VETERANS HEALTH ADMINIS-
TRATION—ORGANIZATION AND FUNC-
TIONS

SUBCHAPTER I—ORGANIZATION

Sec.

7301. Functions of Veterans Health Administra-
tion: in general.

7302. Functions of Veterans Health Administra-
tion: health-care personnel education and
training programs.

7303. Functions of Veterans Health Administra-
tion: research programs.

7304. Regulations.

7305. Divisions of Veterans Health Administration.

7306. Office of the Under Secretary for Health.

SUBCHAPTER II—-GENERAL AUTHORITY AND
ADMINISTRATION

7311. Quality assurance.

7312. Special medical advisory group.

7313. Advisory committees: affiliated institutions.

7314. Geriatric research, education, and clinical
centers.

7315. Geriatrics and Gerontology Advisory Com-
mittee.

7316. Malpractice and negligence suits: defense by

United States.
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Sec.

73117. Hazardous research projects: indemnification
of contractors.

7318. National Center for Preventive Health.

7319. Mammography quality standards.

7320. Centers for mental illness research, edu-
cation, and clinical activities.

7321. Committee on Care of Severely Chronically
Mentally Ill1 Veterans.

7322. Breast cancer mammography policy.

SUBCHAPTER III—PROTECTION OF PATIENT
RIGHTS

7331. Informed consent.

7332. Confidentiality of certain medical records.

7333. Nondiscrimination against alcohol and drug
abusers and persons infected with human
immunodeficiency virus.

7334. Regulations.

SUBCHAPTER IV—RESEARCH CORPORATIONS

7361. Authority to establish; status.

7362. Purpose of corporations.

7363. Board of directors; executive director.

7364. General powers.

7365. Applicable State law.

7366. Accountability and oversight.

7367. Report to Congress.

7368. Expiration of authority.

AMENDMENTS

1997—Pub. L. 105-114, title II, §208(a)(2), Nov. 21, 1997,
111 Stat. 2289, added item 7322.

1996—Pub. L. 104-262, title III, §§321(a)(2), 334(a)(2),
335(b), Oct. 9, 1996, 110 Stat. 3195, 3203, 3205, added items
7319 to 7321.

1994—Pub. L. 103-446, title XII, §1201(h)(3), Nov. 2,
1994, 108 Stat. 4688, inserted ‘‘PROTECTION OF”’ before
“PATIENT” in heading for subchapter III.

1992—Pub. L. 102-585, title V, §511(a)(2), Nov. 4, 1992,
106 Stat. 4956, added item 7318.

Pub. L. 102-405, title III, §302(c)(1), Oct. 9, 1992, 106
Stat. 1984, substituted ‘“‘Under Secretary for Health”
for ““Chief Medical Director’ in item 7306.

1991—Pub. L. 102-40, title IV, §401(a)(1), (3), May 1,
1991, 105 Stat. 210, substituted “VETERANS HEALTH
ADMINISTRATION—ORGANIZATION AND FUNC-
TIONS” for “DEPARTMENT OF MEDICINE AND SUR-
GERY” as chapter heading, added analysis for sub-
chapters I to IV, and struck out former analysis con-
sisting of subchapter I containing items 4101 to 4119 and
4210, subchapter II containing items 4121 to 4124, sub-
chapter III containing items 4131 to 4134, subchapter IV
containing items 4141 and 4142, subchapter V containing
items 4151 and 4152, and subchapter VI containing items
4161 to 4168.

1990—Pub. L. 101-366, title I, §102(d), Aug. 15, 1990, 104
Stat. 436, added heading for subchapter IV and items
4141 and 4142.

1988—Pub. L. 100-322, title I, §122(b), title II, §§204(b),
212(a)(2), 216(e)(1), May 20, 1988, 102 Stat. 504, 512, 516,
530, added item 4210 [4120] after item 4119, substituted
“Nondiscrimination against alcohol and drug abusers
and persons infected with human immunodeficiency
virus” for ‘“Nondiscrimination in the admission of alco-
hol and drug abusers to Veterans’ Administration
health care facilities” in item 4133, substituted ‘‘Regu-
lations’ for ‘‘Coordination; reports’” in item 4134,
struck out heading for Subchapter IV, “VETERANS’
ADMINISTRATION HEALTH PROFESSIONAL
SCHOLARSHIP PROGRAM” and items 4141 ‘“‘Establish-
ment of program; purpose; duration”’, 4142 ‘“Eligibility;
application; written contract’, 4143 ‘‘Obligated serv-
ice’, 4144 ‘‘Breach of contract; liability; waiver’’, 4145
‘“Exemption of scholarship payments from taxation”,
and 4146 ‘‘Program subject to availability of appropria-
tions”’, and added heading for subchapter VI and items
4161 to 4168.

1986—Pub. L. 99-576, title VII, §702(12), Oct. 28, 1986,
100 Stat. 3302, substituted ‘‘appointments’ for ‘‘ap-
pointment’’ in item 4106.
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1985—Pub. L. 99-166, title II, §204(a)(2), Dec. 3, 1985, 99
Stat. 952, added heading for subchapter V and items
4151 and 4152.

1980—Pub. L. 96-330, title I, §116(a)(2), title II,
§201(a)(2), Aug. 26, 1980, 94 Stat. 1039, 1047, added item
4119, heading for subchapter IV and items 4141 to 4146.

1976—Pub. L. 94-581, title I, §111(a)(2), Oct. 21, 1976, 90
Stat. 28562, added analysis for subchapter III consisting
of items 4131 to 4134.

1975—Pub. L. 94-123, §2(d)(2), Oct. 22, 1975, 89 Stat. 673,
added item 4118.

1973—Pub. L. 93-82, title II, §204(b), Aug. 2, 1973, 87
Stat. 192, substituted ‘‘Personnel administration’ for
““Administration” in item 4108.

1972—Pub. L. 92-541, §3(b), Oct. 24, 1972, 86 Stat. 1108,
designated existing sections as subchapter I and added
subchapter II.

1966—Pub. L. 89-785, title I, §§109(b), 111(d), 112(b),
Nov. 7, 1966, 80 Stat. 1371, 1372, substituted ‘‘Special
Medical Advisory group; other advisory bodies” for
‘““Medical advisory Group’ in item 4112, and ‘‘Tem-
porary full-time, part-time, and without compensation
appointments’ for ‘“Temporary and part-time appoint-
ments’ in item 4114, and added item 4117.

1965—Pub. L. 89-311, §6(b), Oct. 31, 1965, 79 Stat. 1157,
added item 4116.

1964—Pub. L. 88-426, title I, §117(b), Aug. 14, 1964, 78
Stat. 410, substituted ‘‘Office of the Chief Medical Di-
rector” for ‘‘Appointments and compensation’ in item
4103.

1962—Pub. L. 87-793, §803(b), Oct. 11, 1962, 76 Stat. 861,
substituted ‘‘Administration’ for ‘‘Specialist ratings”
in item 4108.

Pub. L. 87-574, §4(3), Aug. 6, 1962, 76 Stat. 309, inserted
‘; residencies and internships’ in item 4114.

CROSS REFERENCES

Student-employees pay provisions, nonlimitation of
authority conferred on Secretary by this chapter, see
section 53556 of Title 5, Government Organization and
Employees.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in title 5 sections 2105,
4301, 5102, 5355; title 42 section 284c.

SUBCHAPTER I—ORGANIZATION
PRIOR PROVISIONS

A prior subchapter I of this chapter consisting of sec-
tions 4101 to 4120, related to organization of Depart-
ment of Medicine and Surgery, prior to repeal by Pub.
L. 102-40, title IV, §401(a)(3), May 7, 1991, 105 Stat. 210.
See Prior Provisions notes set out under sections 4101
to 4110A of this title.

§7301. Functions of Veterans Health Administra-
tion: in general

(a) There is in the Department of Veterans Af-
fairs a Veterans Health Administration. The
Under Secretary for Health is the head of the
Administration. The Under Secretary for Health
may be referred to as the Chief Medical Direc-
tor.

(b) The primary function of the Administra-
tion is to provide a complete medical and hos-
pital service for the medical care and treatment
of veterans, as provided in this title and in regu-
lations prescribed by the Secretary pursuant to
this title.

(Added Pub. L. 102-40, title IV, §401(a)(3), May 17,

1991, 105 Stat. 211; amended Pub. L. 102-405, title

111, §302(c)(1), (2), Oct. 9, 1992, 106 Stat. 1984.)
AMENDMENTS

1992—Subsec. (a). Pub. L. 102-405 substituted ‘‘Under
Secretary for Health is”’ for ‘‘Chief Medical Director
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is” and inserted at end ‘‘The Under Secretary for
Health may be referred to as the Chief Medical Direc-
tor.”

§7302. Functions of Veterans Health Administra-
tion: health-care personnel education and
training programs

(a) In order to carry out more effectively the
primary function of the Veterans Health Admin-
istration and in order to assist in providing an
adequate supply of health personnel to the Na-
tion, the Secretary—

(1) to the extent feasible without interfering
with the medical care and treatment of veter-
ans, shall develop and carry out a program of
education and training of health personnel;
and

(2) shall carry out a major program for the
recruitment, training, and employment of vet-
erans with medical military occupation spe-
cialties as—

(A) physician assistants;

(B) expanded-function dental auxiliaries;
and

(C) other medical technicians.

(b) In carrying out subsection (a)(1), the Sec-
retary shall include in the program of education
and training under that subsection the develop-
ing and evaluating of new health careers, inter-
disciplinary approaches, and career advance-
ment opportunities.

(¢) In carrying out subsection (a)(2), the Sec-
retary shall include in the program of recruit-
ment, training, and employment under that sub-
section measures to advise all qualified veterans
with military occupation specialties referred to
in that subsection, and all members of the
armed forces about to be discharged or released
from active duty who have such military occu-
pation specialties, of employment opportunities
with the Administration.

(d) The Secretary shall carry out subsection
(a) in cooperation with the following institu-
tions and organizations:

(1) Schools of medicine, osteopathy, den-
tistry, nursing, pharmacy, optometry, podia-
try, public health, or allied health professions.

(2) Other institutions of higher learning.

(3) Medical centers.

(4) Academic health centers.

(5) Hospitals.

(6) Such other public or nonprofit agencies,
institutions, or organizations as the Secretary
considers appropriate.

(Added Pub. L. 10240, title IV, §401(a)(3), May 7,
1991, 105 Stat. 211.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7303, 7471, 8153,
8201, 8241 of this title.

§7303. Functions of Veterans Health Administra-
tion: research programs

(a)(1) In order to carry out more effectively
the primary function of the Administration and
in order to contribute to the Nation’s knowledge
about disease and disability, the Secretary shall
carry out a program of medical research in con-
nection with the provision of medical care and
treatment to veterans. Funds appropriated to
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carry out this section shall remain available
until expended.

(2) Such program of medical research shall in-
clude biomedical research, mental illness re-
search, prosthetic and other rehabilitative re-
search, and health-care-services research.

(3) Such program shall stress—

(A) research into spinal-cord injuries and
other diseases that lead to paralysis of the
lower extremities; and

(B) research into injuries and illnesses par-
ticularly related to service.

(4) In carrying out such research program, the
Secretary shall act in cooperation with the enti-
ties described in section 7302(d) of this title.

(b) Prosthetic research shall include research
and testing in the field of prosthetic, orthotic,
and orthopedic appliances and sensory devices.
In order that the unique investigative material
and research data in the possession of the Gov-
ernment may result in the improvement of such
appliances and devices for all disabled persons,
the Secretary (through the Under Secretary for
Health) shall make the results of such research
available to any person, and shall consult and
cooperate with the Secretary of Health and
Human Services and the Secretary of Education,
in connection with programs carried out under
section 204(b)(2)! of the Rehabilitation Act of
1973 (29 U.S.C. 762(b)(2)) (relating to the estab-
lishment and support of Rehabilitation Engi-
neering Research Centers).

(c)(1) In conducting or supporting clinical re-
search, the Secretary shall ensure that, when-
ever possible and appropriate—

(A) women who are veterans are included as
subjects in each project of such research; and

(B) members of minority groups who are vet-
erans are included as subjects of such re-
search.

(2) In the case of a project of clinical research
in which women or members of minority groups
will under paragraph (1) be included as subjects
of the research, the Secretary shall ensure that
the project is designed and carried out so as to
provide for a valid analysis of whether the vari-
ables being tested in the research affect women
or members of minority groups, as the case may
be, differently than other persons who are sub-
jects of the research.

(d)(1) The Secretary, in carrying out the Sec-
retary’s responsibilities under this section, shall
foster and encourage the initiation and expan-
sion of research relating to the health of veter-
ans who are women.

(2) In carrying out this subsection, the Sec-
retary shall consult with the following to assist
the Secretary in setting research priorities:

(A) Officials of the Department assigned re-
sponsibility for women’s health programs and
sexual trauma services.

(B) The members of the Advisory Committee
on Women Veterans.

(C) Members of appropriate task forces and
working groups within the Department (in-
cluding the Women Veterans Working Group
and the Task Force on Treatment of Women
Who Suffer Sexual Abuse).

1See References in Text note below.
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(Added Pub. L. 10240, title IV, §401(a)(3), May 17,
1991, 105 Stat. 211; amended Pub. L. 102-405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984; Pub. L.
103-452, title I, §102(a), (b)(1), Nov. 2, 1994, 108
Stat. 4785, 4786.)

REFERENCES IN TEXT

Section 204(b)(2) of the Rehabilitation Act of 1973 (29
U.S.C. 762(b)(2)), referred to in subsec. (b), was struck
out and a new subsec. (b)(2) added by Pub. L. 102-569,
title II, §205(b)(2), Oct. 29, 1992, 106 Stat. 4403, which no
longer contains provisions relating to Rehabilitation
Engineering Research Centers. See 29 U.S.C. 762(b)(3).

AMENDMENTS

1994—Pub. L. 103-452 transferred text of subsec. (¢) to
the end of subsec. (a)(1), struck out subsec. (¢) designa-
tion, and added new subsecs. (¢) and (d).

1992—Subsec. (b). Pub. L. 102-405 substituted ‘‘Under
Secretary for Health’ for ‘‘Chief Medical Director’’.

POST-TRAUMATIC STRESS DISORDER RESEARCH

Section 122(a) of Pub. L. 102-405 provided that: “‘In
carrying out research and awarding grants under chap-
ter 73 of title 38, United States Code, the Secretary
shall assign a high priority to the conduct of research
on mental illness, including research regarding (1) post-
traumatic stress disorder, (2) post-traumatic stress dis-
order in association with substance abuse, and (3) the
treatment of those disorders.”

RESEARCH RELATING TO WOMEN VETERANS’ HEALTH

Pub. L. 102-585, title I, §109, Nov. 4, 1992, 106 Stat.
4948, provided for initiation and expansion of research
relating to health of women veterans and authorization
of appropriations for fiscal years 1993 through 1995 to
carry out such studies, prior to repeal by Pub. L.
103-452, title I, §102(b)(2), Nov. 2, 1994, 108 Stat. 4786.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3904, 7317, 7362
of this title.

§7304. Regulations

(a) Unless specifically otherwise provided, the
Under Secretary for Health shall prescribe all
regulations necessary to the administration of
the Veterans Health Administration, including
regulations relating to—

(1) travel, transportation of household goods
and effects, and deductions from pay for quar-
ters and subsistence; and

(2) the custody, use, and preservation of the
records, papers, and property of the Adminis-
tration.

(b) Regulations prescribed by the Under Sec-
retary for Health are subject to the approval of
the Secretary.

(Added Pub. L. 10240, title IV, §401(a)(3), May 17,
1991, 105 Stat. 212; amended Pub. L. 102-405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

AMENDMENTS

1992—Pub. L. 102-405 substituted ‘“‘Under Secretary for
Health” for ‘‘Chief Medical Director’ in subsecs. (a)
and (b).

§7305. Divisions of Veterans Health Administra-
tion

The Veterans Health Administration shall in-
clude the following:
(1) The Office of the Under Secretary for
Health.
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(2) A Medical Service.

(3) A Dental Service.

(4) A Podiatric Service.

(5) An Optometric Service.

(6) A Nursing Service.

(7) Such other professional and auxiliary
services as the Secretary may find to be nec-
essary to carry out the functions of the Ad-
ministration.

(Added Pub. L. 10240, title IV, §401(a)(3), May 7,
1991, 105 Stat. 212; amended Pub. L. 102-405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

AMENDMENTS

1992—Par. (1). Pub. L. 102-405 substituted ‘‘Under Sec-
retary for Health’ for ‘‘Chief Medical Director’’.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 8107 of this title.

§7306. Office of the Under Secretary for Health

(a) The Office of the Under Secretary for
Health shall consist of the following:

(1) The Deputy Under Secretary for Health,
who shall be the principal assistant of the
Under Secretary for Health and who shall be a
qualified doctor of medicine.

(2) The Associate Deputy Under Secretary
for Health, who shall be an assistant to the
Under Secretary for Health and the Deputy
Under Secretary for Health and who shall be a
qualified doctor of medicine.

(3) Not to exceed eight Assistant Under Sec-
retaries for Health.

(4) Such Medical Directors as may be ap-
pointed to suit the needs of the Department,
who shall be either a qualified doctor of medi-
cine or a qualified doctor of dental surgery or
dental medicine.

(5) A Director of Nursing Service, who shall
be a qualified registered nurse and who shall
be responsible to the Under Secretary for
Health for the operation of the Nursing Serv-
ice.

(6) A Director of Pharmacy Service, a Direc-
tor of Dietetic Service, a Director of Podiatric
Service, and a Director of Optometric Service,
who shall be responsible to the Under Sec-
retary for Health for the operation of their re-
spective Services.

(7) Such directors of such other professional
or auxiliary services as may be appointed to
suit the needs of the Department, who shall be
responsible to the Under Secretary for Health
for the operation of their respective services.

(8) The Director of the National Center for
Preventive Health, who shall be responsible to
the Under Secretary for Health for the oper-
ation of the Center.

(9) Such other personnel as may be author-
ized by this chapter.

(b) Of the Assistant Under Secretaries for
Health appointed under subsection (a)(3)—

(1) not more than two may be persons quali-
fied in the administration of health services
who are not doctors of medicine, dental sur-
gery, or dental medicines;

(2) one shall be a qualified doctor of dental
surgery or dental medicine who shall be di-
rectly responsible to the Under Secretary for
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Health for the operation of the Dental Service;
and

(3) one shall be a qualified physician trained
in, or having suitable extensive experience in,
geriatrics who shall be responsible to the
Under Secretary for Health for evaluating all
research, educational, and clinical health-care
programs carried out in the Administration in
the field of geriatrics and who shall serve as
the principal advisor to the Under Secretary
for Health with respect to such programs.

(c) Appointments under subsection (a) shall be
made by the Secretary. In the case of appoint-
ments under paragraphs (1), (2), (3), (4), and (8) of
that subsection, such appointments shall be
made upon the recommendation of the Under
Secretary for Health.

(d) Except as provided in subsection (e)—

(1) any appointment under this section shall
be for a period of four years, with reappoint-
ment permissible for successive like periods,

(2) any such appointment or reappointment
may be extended by the Secretary for a period
not in excess of three years, and

(3) any person so appointed or reappointed or
whose appointment or reappointment is ex-
tended shall be subject to removal by the Sec-
retary for cause.

(e)(1) The Secretary may designate a member
of the Chaplain Service of the Department as Di-
rector, Chaplain Service, for a period of two
years, subject to removal by the Secretary for
cause. Redesignation under this subsection may
be made for successive like periods or for any
period not exceeding two years.

(2) A person designated as Director, Chaplain
Service, shall at the end of such person’s period
of service as Director revert to the position,
grade, and status which such person held imme-
diately before being designated Director, Chap-
lain Service, and all service as Director, Chap-
lain Service, shall be creditable as service in the
former position.

(f) In organizing the Office and appointing per-
sons to positions in the Office, the Under Sec-
retary shall ensure that—

(1) the Office is staffed so as to provide the
Under Secretary, through a designated clini-
cian in the appropriate discipline in each in-
stance, with expertise and direct policy guid-
ance on—

(A) unique programs operated by the Ad-
ministration to provide for the specialized
treatment and rehabilitation of disabled vet-
erans (including blind rehabilitation, care of
spinal cord dysfunction, mental illness, and
long-term care); and

(B) the programs established under section
1712A of this title; and

(2) with respect to the programs established
under section 1712A of this title, a clinician
with appropriate expertise in those programs
is responsible to the Under Secretary for the
management of those programs.

(Added Pub. L. 10240, title IV, §401(a)(3), May 7,
1991, 105 Stat. 212; amended Pub. L. 102405, title
II, §205, title III, §302(c)(1), Oct. 9, 1992, 106 Stat.
1983, 1984; Pub. L. 102-585, title V, §511(b), Nov. 4,
1992, 106 Stat. 4956; Pub. L. 103-446, title XII,
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§1201(c)(3), Nov. 2, 1994, 108 Stat. 4683; Pub. L.
104-262, title III, §344, Oct. 9, 1996, 110 Stat. 3207.)

AMENDMENTS

1996—Subsec. (f). Pub. L. 104-262 added subsec. (f).

1994—Subsec. (a)(3). Pub. L. 103446, §1201(c)(3)(A)(),
substituted ‘‘Assistant Under Secretaries for Health”
for ‘‘Assistant Chief Medical Directors”.

Pars. (7) to (9). Pub. L. 103-446, §1201(c)(3)(A)({i)—(iv),
redesignated par. (8), relating to such directors, as (7),
par. (7) as (8), and par. (8), relating to such other per-
sonnel, as (9), and in par. (8), as so redesignated, sub-
stituted ‘“Under Secretary for Health’ for ‘‘Chief Medi-
cal Director”.

Subsec. (b). Pub. L. 103446, §1201(c)(3)(B), substituted
“Assistant Under Secretaries for Health” for ‘‘Assist-
ant Chief Medical Directors’.

Subsec. (c). Pub. L. 103-446, §1201(c)(3)(C), substituted
“and (8)” for “‘and (7).

1992—Pub. L. 102-405, §302(c)(1), substituted ‘‘Under
Secretary for Health’ for ‘‘Chief Medical Director’ in
section catchline.

Subsec. (a). Pub. L. 102-405, §302(c)(1), substituted
“Under Secretary for Health” for ‘‘Chief Medical Direc-
tor”” wherever appearing.

Subsec. (a)(7). Pub. L. 102-585, §511(b)(1)(B), added par.
(7). Former par. (7), relating to such directors, redesig-
nated (8).

Pub. L. 102-405, §205(2), added par. (7). Former par. (7),
relating to such other personnel, redesignated (8).

Subsec. (a)(8). Pub. L. 102-585, §511(b)(1)(A), redesig-
nated par. (7), relating to such directors, as (8).

Pub. L. 102-405, §205(1), redesignated par. (7), relating
to such other personnel, as (8).

Subsec. (b)(2), (3). Pub. L. 102-405, §302(c)(1), sub-
stituted ‘“‘Under Secretary for Health’ for ‘‘Chief Medi-
cal Director’ wherever appearing.

Subsec. (c). Pub. L. 102-585, §511(b)(2), substituted
““(4), and (7)” for ‘‘and (4)”.

Pub. L. 102405, §302(c)(1), substituted ‘“Under Sec-
retary for Health’ for ‘‘Chief Medical Director’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7314, 7401, 7404,
7405, 7408, 7424, 7425 of this title.

SUBCHAPTER II—GENERAL AUTHORITY
AND ADMINISTRATION

PRIOR PROVISIONS

A prior subchapter II of this chapter consisting of
sections 4121 to 4124, related to Regional Medical Edu-
cation Centers, prior to repeal by Pub. L. 102-40, title
IV, §401(a)(3), May 7, 1991, 105 Stat. 210. See Prior Provi-
sions notes set out under section 4110A of this title.

§7311. Quality assurance

(a) The Secretary shall—

(1) establish and conduct a comprehensive
program to monitor and evaluate the quality
of health care furnished by the Veterans
Health Administration (hereinafter in this
section referred to as the ‘‘quality-assurance
program’’); and

(2) delineate the responsibilities of the
Under Secretary for Health with respect to the
quality-assurance program, including the du-
ties prescribed in this section.

(b)(1) As part of the quality-assurance pro-
gram, the Under Secretary for Health shall peri-
odically evaluate—

(A) whether there are significant deviations
in mortality and morbidity rates for surgical
procedures performed by the Administration
from prevailing national mortality and mor-
bidity standards for similar procedures; and
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(B) if there are such deviations, whether
they indicate deficiencies in the quality of
health care provided by the Administration.

(2) The evaluation under paragraph (1)(A) shall
be made using the information compiled under
subsection (c)(1). The evaluation under para-
graph (1)(B) shall be made taking into account
the factors described in subsection (¢)(2)(B).

(3) If, based upon an evaluation under para-
graph (1)(A), the Under Secretary for Health de-
termines that there is a deviation referred to in
that paragraph, the Under Secretary for Health
shall explain the deviation in the report submit-
ted under subsection (f).1

(c)(1) The Under Secretary for Health shall—

(A) determine the prevailing national mor-
tality and morbidity standards for each type
of surgical procedure performed by the Admin-
istration; and

(B) collect data and other information on
mortality and morbidity rates in the Adminis-
tration for each type of surgical procedure
performed by the Administration and (with re-
spect to each such procedure) compile the data
and other information so collected—

(i) for each medical facility of the Depart-
ment, in the case of cardiac surgery, heart
transplant, and renal transplant programs;
and

(ii) in the aggregate, for each other type of
surgical procedure.

(2) The Under Secretary for Health shall—

(A) compare the mortality and morbidity
rates compiled under paragraph (1)(B) with the
national mortality and morbidity standards
determined under paragraph (1)(A); and

(B) analyze any deviation between such
rates and such standards in terms of the fol-
lowing:

(i) The characteristics of the respective pa-
tient populations.
(ii) The level of risk for the procedure in-
volved, based on—
(I) patient age;
(IT) the type and severity of the disease;
(ITI) the effect of any complicating dis-
eases; and
(IV) the degree of difficulty of the proce-
dure.

(iii) Any other factor that the Under Sec-
retary for Health considers appropriate.

(d) Based on the information compiled and the
comparisons, analyses, evaluations, and expla-
nations made under subsections (b) and (c), the
Under Secretary for Health, in the report under
subsection (f),! shall make such recommenda-
tions with respect to quality assurance as the
Under Secretary for Health considers appro-
priate.

(e)(1) The Secretary shall allocate sufficient
resources (including sufficient personnel with
the necessary skills and qualifications) to en-
able the Administration to carry out its respon-
sibilities under this section.

(2) The Inspector General of the Department
shall allocate sufficient resources (including suf-
ficient personnel with the necessary skills and

1See References in Text note below.
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qualifications) to enable the Inspector General
to monitor the quality-assurance program.

(Added Pub. L. 10240, title IV, §401(a)(3), May 7,
1991, 105 Stat. 214; amended Pub. L. 102-405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984; Pub. L.
103-446, title XII, §1201(g)(5), Nov. 2, 1994, 108
Stat. 4687.)

REFERENCES IN TEXT

Subsection (f), referred to in subsecs. (b)(3) and (d),
was repealed by Pub. L. 103-446, title XII, §1201(g)(5),
Nov. 2, 1994, 108 Stat. 468T7.

AMENDMENTS

1994—Subsecs. (f), (g). Pub. L. 103-446 struck out sub-
secs. (f) and (g) which read as follows:

‘“(f)(1) Not later than February 1, 1991, the Under Sec-
retary for Health shall submit to the Secretary a re-
port on the experience through the end of the preceding
fiscal year under the quality-assurance program car-
ried out under this section.

‘“(2) Such report shall include—

““(A) the data and other information compiled and
the comparisons, analyses, and evaluations made
under subsections (b) and (¢c) with respect to the pe-
riod covered by the report; and

‘(B) recommendations under subsection (d).

‘(2)(1) Not later than 60 days after receiving such re-
port, the Secretary shall submit to the Committees on
Veterans’ Affairs of the Senate and House of Represent-
atives a copy of the report, together with any comment
concerning the report that the Secretary considers ap-
propriate.

‘“(2) A report submitted under paragraph (1) shall not
be considered to be a record or document as described
in section 5705(a) of this title.”

1992—Subsecs. (a) to (d), (f). Pub. L. 102-405 sub-
stituted ‘“Under Secretary for Health’’ for ‘‘Chief Medi-
cal Director’ wherever appearing.

QUALITY ASSURANCE ACTIVITIES

Section 104 of Pub. L. 102-405 provided that: ‘‘Effec-
tive on October 1, 1992, programs and activities which
(1) the Secretary carries out pursuant to section 7311(a)
of title 38, United States Code, or (2) are described in
sections 201(a)(1) and 201(a)(3) of Public Law 100-322
[formerly set out as a note under former section 4151 of
this title] (102 Stat. 508) shall be deemed to be part of
the operation of hospitals, nursing homes, and domi-
ciliary facilities of the Department of Veterans Affairs,
without regard to the location of the duty stations of
employees carrying out those programs and activities.”

REGULATIONS FOR STANDARDS OF PERFORMANCE IN
LABORATORIES

Pub. L. 102-139, title I, §101, Oct. 28, 1991, 105 Stat. 742,
provided that:

‘‘(a) REGULATIONS FOR STANDARDS OF PERFORMANCE IN
DEPARTMENT OF VETERANS AFFAIRS LABORATORIES.—(1)
Within the 120-day period beginning on the date on
which the Secretary of Health and Human Services pro-
mulgates final regulations to implement the standards
required by section 353 of the Public Health Service Act
(42 U.S.C. 263a), the Secretary of Veterans Affairs, in
accordance with the Secretary’s authority under title
38, United States Code, shall prescribe regulations to
assure consistent performance by medical facility lab-
oratories under the jurisdiction of the Secretary of
valid and reliable laboratory examinations and other
procedures. Such regulations shall be prescribed in con-
sultation with the Secretary of Health and Human
Services and shall establish standards equal to that ap-
plicable to other medical facility laboratories in ac-
cordance with the requirements of section 353(f) of the
Public Health Service Act.

‘“(2) Such regulations—

‘“(A) may include appropriate provisions respecting
waivers described in section 353(d) of such Act and ac-
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creditations described in section 353(e) of such Act;
and

‘(B) shall include appropriate provisions respecting
compliance with such requirements.

““(b) REPORT.—Within the 180-day period beginning on
the date on which the Secretary of Veterans Affairs
prescribes regulations required by subsection (a), the
Secretary shall submit to the appropriate committees
of the Congress a report on those regulations.

‘‘(c) DEFINITION.—As used in this section, the term
‘medical facility laboratories’ means facilities for the
biological, micro-biological, serological, chemical, im-
munohematological, hematological, biophysical, cyto-
logical, pathological, or other physical examination of
materials derived from the human body for the purpose
of providing information for the diagnosis, prevention,
or treatment of any disease or impairment of, or the
assessment of the health of, human beings.”’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 5705 of this title.

§7312. Special medical advisory group

(a) The Secretary shall establish an advisory
committee to be known as the special medical
advisory group. The advisory group shall advise
the Secretary, through the Under Secretary for
Health, and the Under Secretary for Health di-
rectly, relative to the care and treatment of dis-
abled veterans and other matters pertinent to
the Administration.

(b) Members of the special medical advisory
group shall be appointed by the Secretary upon
the recommendation of the Under Secretary for
Health. The special medical advisory group shall
be composed of—

(1) members of the medical, dental, podi-
atric, optometric, and allied scientific profes-
sions;

(2) other individuals considered by the Under
Secretary for Health to have experience perti-
nent to the mission of the Administration; and

(3) a disabled veteran.

(¢c) The special medical advisory group shall
meet on a regular basis as prescribed by the Sec-
retary. The number, terms of service, pay, and
allowances of members of the advisory group
shall be prescribed in accordance with existing
law and regulations.

(d) Not later than February 1 of each year, the
special medical advisory group shall submit to
the Secretary and the Congress a report on the
activities of the advisory group during the pre-
ceding fiscal year.

(Added Pub. L. 10240, title IV, §401(a)(3), May 7,
1991, 105 Stat. 215; amended Pub. L. 102-405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984; Pub. L.
103446, title XII, §1201(e)(20), Nov. 2, 1994, 108
Stat. 4686.)

AMENDMENTS

1994—Subsec. (d). Pub. L. 103-446 substituted ‘‘the ac-
tivities of the advisory group’ for ‘‘the advisory groups
activities”.

1992—Subsecs. (a), (b). Pub. L. 102-405 substituted
“Under Secretary for Health’ for ‘‘Chief Medical Direc-
tor”’ wherever appearing.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 305, 7474, 8155,
8201 of this title.
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§7313. Advisory committees: affiliated institu-
tions

(a) In each case where the Secretary has a con-
tract or agreement with any school, institution
of higher learning, medical center, hospital, or
other public or nonprofit agency, institution, or
organization for the training or education of
health personnel, the Secretary shall establish
an advisory committee to advise the Secretary
and the Under Secretary for Health with respect
to policy matters arising in connection with,
and the operation of, the program with respect
to which it was appointed. Such a committee
may be a dean’s committee, a medical advisory
committee, or the like.

(b) Any such advisory committee may be es-
tablished on an institution-wide, multi-discipli-
nary basis or on a regional basis whenever estab-
lishment on such a basis is found to be feasible.

(c) Members of each such advisory committee
shall be appointed by the Secretary and shall in-
clude personnel of the Department (including
appropriate representation from the full-time
staff) and of the entity with which the Secretary
has entered into the contract or agreement. The
number of members, and terms of members, of
each advisory committee shall be prescribed by
the Secretary.

(d) The Secretary shall require that the Chief
of the Nursing Service (or the designee of the
Chief) at each Department health-care facility
be included in the membership of each policy-
making committee at that facility. Such com-
mittees include: (1) committees relating to mat-
ters such as budget, education, position manage-
ment, clinical executive issues, planning, and re-
source allocation, and (2) the dean’s committee
or other advisory committee established under
subsection (a).

(Added Pub. L. 10240, title IV, §401(a)(3), May 7,
1991, 105 Stat. 216; amended Pub. L. 102-405, title
II1, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

AMENDMENTS

1992—Subsec. (a). Pub. L. 102-405 substituted ‘‘Under
Secretary for Health’ for ‘‘Chief Medical Director’.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7423 of this title.

§ 7314. Geriatric research, education, and clinical
centers

(a) The Secretary, upon the recommendation
of the Under Secretary for Health and pursuant
to the provisions of this section, shall designate
not more than 25 Department health-care facili-
ties as the locations for centers of geriatric re-
search, education, and clinical activities and
(subject to the appropriation of sufficient funds
for such purpose) shall establish and operate
such centers at such locations in accordance
with this section.

(b) In designating locations for centers under
subsection (a), the Secretary, upon the recom-
mendation of the Under Secretary for Health,
shall—

(1) designate each Department health-care
facility that as of August 26, 1980, was operat-
ing a geriatric research, education, and clini-
cal center unless (on the recommendation of
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the Under Secretary for Health) the Secretary
determines that such facility does not meet
the requirements of subsection (c¢) or has not
demonstrated effectiveness in carrying out the
established purposes of such center or the pur-
poses of title IIT of the Veterans’ Administra-
tion Health-Care Amendments of 1980 (Public
Law 96-330; 94 Stat. 1048) or the potential to
carry out such purposes effectively in the rea-
sonably foreseeable future; and

(2) assure appropriate geographic distribu-
tion of such facilities.

(c) The Secretary may not designate a health-
care facility as a location for a center under
subsection (a) unless the peer review panel es-
tablished under subsection (d) has determined
under that subsection that the proposal submit-
ted by such facility as a location for a new cen-
ter under subsection (a) is among those propos-
als which have met the highest competitive
standards of scientific and clinical merit, and
the Secretary (upon the recommendation of the
Under Secretary for Health) determines that the
facility has (or may reasonably be anticipated
to develop) each of the following:

(1) An arrangement with an accredited medi-
cal school which provides education and train-
ing in geriatrics and with which such facility
is affiliated under which residents receive edu-
cation and training in geriatrics through regu-
lar rotation through such center and through
nursing home, extended care, or domiciliary
units of such facility so as to provide such
residents with training in the diagnosis and
treatment of chronic diseases of older individ-
uals, including cardiopulmonary conditions,
senile dementia, and neurological disorders.

(2) An arrangement under which nursing or
allied health personnel receive training and
education in geriatrics through regular rota-
tion through nursing home, extended care, or
domiciliary units of such facility.

(3) The ability to attract the participation of
scientists who are capable of ingenuity and
creativity in health-care research efforts.

(4) A policymaking advisory committee
composed of appropriate health-care and re-
search representatives of the facility and of
the affiliated school or schools to advise the
directors of such facility and such center on
policy matters pertaining to the activities of
such center during the period of the operation
of such center.

(6) The capability to conduct effectively
evaluations of the activities of such center.

(d)(1) In order to provide advice to assist the
Secretary and the Under Secretary for Health in
carrying out their responsibilities under this
section, the Assistant Under Secretary for
Health described in section 7306(b)(3) of this title
shall establish a panel to assess the scientific
and clinical merit of proposals that are submit-
ted to the Secretary for the establishment of
new centers under this section.

(2) The membership of the panel shall consist
of experts in the fields of geriatric and geronto-
logical research, education, and clinical care.
Members of the panel shall serve as consultants
to the Department for a period of no longer than
six months.
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(3) The panel shall review each proposal sub-
mitted to the panel by the Assistant Under Sec-
retary and shall submit its views on the relative
scientific and clinical merit of each such pro-
posal to the Assistant Under Secretary.

(4) The panel shall not be subject to the Fed-
eral Advisory Committee Act.

(e) Before providing funds for the operation of
any such center at a health-care facility other
than a health-care facility designated under sub-
section (b)(1), the Secretary shall assure that
the center at each facility designated under
such subsection is receiving adequate funding to
enable such center to function effectively in the
areas of geriatric research, education, and clini-
cal activities.

(f) There are authorized to be appropriated
such sums as may be necessary for the support
of the research and education activities of the
centers established pursuant to subsection (a).
The Under Secretary for Health shall allocate to
such centers from other funds appropriated gen-
erally for the Department medical care account
and medical and prosthetics research account,
as appropriate, such amounts as the Under Sec-
retary for Health determines appropriate.

(g) Activities of clinical and scientific inves-
tigation at each center established under sub-
section (a) shall be eligible to compete for the
award of funding from funds appropriated for
the Department medical and prosthetics re-
search account and shall receive priority in the
award of funding from such account insofar as
funds are awarded to projects for research in
geriatrics and gerontology.

(Added Pub. L. 10240, title IV, §401(a)(3), May 7,
1991, 105 Stat. 216; amended Pub. L. 102-83,
§4(a)(3), (4), Aug. 6, 1991, 105 Stat. 404; Pub. L.
102-405, title III, §302(c)(1), Oct. 9, 1992, 106 Stat.
1984; Pub. L. 102-585, title V, §521, Nov. 4, 1992,
106 Stat. 4958; Pub. L. 103-446, title XII,
§§1201(c)(4), 1202(b)(2), Nov. 2, 1994, 108 Stat. 4683,
4689.)

REFERENCES IN TEXT

The Veterans’ Administration Health-Care Amend-
ments of 1980, referred to in subsec. (b)(1), is Pub. L.
96-330, Aug. 26, 1980, 94 Stat. 1030. Title III of the Act
amended former sections 4101 and 4103 of this title and
enacted provisions set out as notes below and under
former section 4101 of this title. For the purposes of
title III, see section 301 of Pub. L. 96-330, set out below.
For complete classification of this Act to the Code, see
Short Title of 1980 Amendment note set out under sec-
tion 101 of this title and Tables.

The Federal Advisory Committee Act, referred to in
subsec. (d)(4), is Pub. L. 92463, Oct. 6, 1972, 86 Stat. 770,
as amended, which is set out in the Appendix to Title
5, Government Organization and Employees.

AMENDMENTS

1994—Subsec. (b)(1). Pub. L. 103-446, §1202(b)(2),
amended Pub. L. 102-83, §4(a)(3), (4), to make it inap-
plicable to this section. See 1991 Amendment note
below.

Subsec. (d)(1). Pub. L. 103-446, §1201(c)(4)(A), sub-
stituted ‘‘the Secretary and the Under Secretary for
Health in carrying out’ for ‘‘the Chief Medical Director
and the Secretary to carry out’” and ‘‘the Assistant
Under Secretary for Health described in section
7306(b)(3)”’ for ‘‘the Assistant Chief Medical Director de-
scribed in section 7306(b)(3)"".

Subsec. (d)(3). Pub. L. 103-446, §1201(c)(4)(B), sub-
stituted ‘‘Assistant Under Secretary’ for ¢ Assistant
Chief Medical Director’ in two places.
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1992—Subsecs. (a), (b). Pub. L. 102405 substituted
““Under Secretary for Health’ for ‘‘Chief Medical Direc-
tor” wherever appearing.

Subsec. (¢). Pub. L. 102-585, §521(1), inserted ‘‘the peer
review panel established under subsection (d) has deter-
mined under that subsection that the proposal submit-
ted by such facility as a location for a new center under
subsection (a) is among those proposals which have met
the highest competitive standards of scientific and
clinical merit, and” after ‘“‘unless’ in introductory pro-
visions.

Pub. L. 102-405 substituted ‘‘Under Secretary for
Health” for ‘‘Chief Medical Director’ in introductory
provisions.

Subsec. (d). Pub. L. 102-585, §521(3), added subsec. (d).
Former subsec. (d) redesignated (e).

Subsec. (e). Pub. L. 102-585, §521(2), redesignated sub-
sec. (d) as (e). Former subsec. (e) redesignated (f).

Pub. L. 102-405 substituted ‘‘Under Secretary for
Health” for ‘‘Chief Medical Director’ in two places.

Subsecs. (f), (g). Pub. L. 102-585, §521(2), redesignated
subsecs. (e) and (f) as (f) and (g), respectively.

1991—Subsec. (b)(1). Pub. L. 102-83, §4(a)(3), (4), which
directed substitution of ‘‘Department’ for ‘‘Veterans’
Administration’, was amended by Pub. L. 103-446,
§1202(b)(2), to make it inapplicable to this section.

EFFECTIVE DATE OF 1994 AMENDMENT

Section 1202(b) of Pub. L. 103-446 provided that the
amendment made by that section is effective Aug. 6,
1991, and as if included in the enactment of Pub. L.
102-83.

CONGRESSIONAL DECLARATION OF PURPOSE IN CREATING
CENTERS OF GERIATRIC RESEARCH, EDUCATION, AND
CLINICAL ACTIVITIES

Section 301 of title III of Pub. L. 96-330 provided that:
“The purposes of this title [see Tables for classifica-
tion] are (1) to improve and expand the capability of
Veterans’ Administration [now Department of Veterans
Affairs] health-care facilities to respond with the most
effective and appropriate services possible to the medi-
cal, psychological and social needs of the increasing
number of older veterans, and (2) to advance scientific
knowledge regarding such needs and the methods of
meeting them by facilitating higher quality geriatric
care for eligible older veterans through geriatric and
gerontological research, the training of health person-
nel in the provision of health care to older individuals,
and the development of improved models of clinical
services for eligible older veterans.”

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7315 of this title.

§7315. Geriatrics and Gerontology Advisory
Committee

(a) The Secretary shall establish in the Ad-
ministration a Geriatrics and Gerontology Advi-
sory Committee (hereinafter in this section re-
ferred to as the ““‘Committee’’). The membership
of the Committee shall be appointed by the Sec-
retary, upon the recommendation of the Under
Secretary for Health, and shall include individ-
uals who are not employees of the Federal Gov-
ernment and who have demonstrated interest
and expertise in research, education, and clini-
cal activities related to aging and at least one
representative of a national veterans service or-
ganization. The Secretary, upon the recom-
mendation of the Under Secretary for Health,
shall invite representatives of other appropriate
departments and agencies of the United States
to participate in the activities of the Committee
and shall provide the Committee with such staff
and other support as may be necessary for the

TITLE 38—VETERANS’ BENEFITS

Page 610

Committee to carry out effectively its functions
under this section.
(b) The Committee shall—

(1) advise the Under Secretary for Health on
all matters pertaining to geriatrics and geron-
tology;

(2) assess, through an evaluation process (in-
cluding a site visit conducted not later than
three years after the date of the establishment
of each new center and not later than two
years after the date of the last evaluation of
those centers in operation on August 26, 1980),
the ability of each center established under
section 7314 of this title to achieve its estab-
lished purposes and the purposes of title III of
the Veterans’ Administration Health-Care
Amendments of 1980 (Public Law 96-330; 94
Stat. 1048);

(3) assess the capability of the Department
to provide high quality geriatric services, ex-
tended services, and other health-care services
to eligible older veterans, taking into consid-
eration the likely demand for such services
from such veterans;

(4) assess the current and projected needs of
eligible older veterans for geriatric services,
extended-care services, and other health-care
services from the Department and its activi-
ties and plans designed to meet such needs;
and

(5) perform such additional functions as the
Secretary or Under Secretary for Health may
direct.

(c)(1) The Committee shall submit to the Sec-
retary, through the Under Secretary for Health,
such reports as the Committee considers appro-
priate with respect to its findings and conclu-
sions under subsection (b). Such reports shall in-
clude the following:

(A) Descriptions of the operations of the cen-
ters of geriatric research, education, and clini-
cal activities established pursuant to section
7314 of this title.

(B) Assessments of the quality of the oper-
ations of such centers.

(C) An assessment of the extent to which the
Department, through the operation of such
centers and other health-care facilities and
programs, is meeting the needs of eligible
older veterans for geriatric services, extended-
care services, and other health-care services.

(D) Assessments of and recommendations for
correcting any deficiencies in the operations
of such centers.

(E) Recommendations for such other geri-
atric services, extended-care services, and
other health-care services as may be needed to
meet the needs of older veterans.

(2) Whenever the Committee submits a report
to the Secretary under paragraph (1), the Com-
mittee shall at the same time transmit a copy of
the report in the same form to the appropriate
committees of Congress. Not later than 90 days
after receipt of a report under that paragraph,
the Secretary shall submit to the appropriate
committees of Congress a report containing any
comments and recommendations of the Sec-
retary with respect to the report of the Commit-
tee.

(Added Pub. L. 10240, title IV, §401(a)(3), May 7,
1991, 105 Stat. 217; amended Pub. L. 102-83,
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§4(a)(3), (4), Aug. 6, 1991, 105 Stat. 404; Pub. L.
102-405, title I, §102, title III, §302(c)(1), Oct. 9,
1992, 106 Stat. 1973, 1984; Pub. L. 103-446, title
XII, §§1201(1)(9), 1202(b)(2), Nov. 2, 1994, 108 Stat.
4688, 4689.)

REFERENCES IN TEXT

The Veterans’ Administration Health-Care Amend-
ments of 1980, referred to in subsec. (b)(2), is Pub. L.
96-330, Aug. 26, 1980, 94 Stat. 1030. Title IIT of the Act
amended former sections 4101 and 4103 of this title and
enacted provisions set out as notes under former sec-
tion 4101 of this title. For the purposes of title III, see
section 301 of Pub. L. 96-330, set out as a note under sec-
tion 7314 of this title. For complete classification of
this Act to the Code, see Short Title of 1980 Amend-
ment note set out under section 101 of this title and
Tables.

AMENDMENTS

1994—Subsec. (b)(2). Pub. L. 103-446, §1201(i)(9), which
directed substitution of ‘“Veterans’ Administration”
for ‘“‘Department’, could not be executed because ‘‘De-
partment’” did not appear subsequent to execution of
amendment by Pub. L. 103-446, §1202(b)(2). See below.

Pub. L. 103-446, §1202(b)(2), amended Pub. L. 102-83,
§4(a)(3), (4), to make it inapplicable to this section. See
1991 Amendment note below.

1992—Subsecs. (a), (b)(1), (5), (c)(1). Pub. L. 102-405,
§302(c)(1), substituted ‘‘Under Secretary for Health’ for
‘“Chief Medical Director’ wherever appearing.

Subsec. (¢)(2). Pub. L. 102-405, §102, amended par. (2)
generally. Prior to amendment, par. (2) read as follows:
“Not later than 90 days after receipt of a report sub-
mitted under paragraph (1), the Secretary shall trans-
mit the report, together with the Secretary’s com-
ments and recommendations thereon, to the appro-
priate committees of the Congress.”

1991—Subsec. (b)(2). Pub. L. 102-83, §4(a)(3), (4), which
directed substitution of ‘“‘Department” for ‘‘Veterans’
Administration”, was amended by Pub. L. 103-446,
§1202(b)(2), to make it inapplicable to this section.

EFFECTIVE DATE OF 1994 AMENDMENT

Section 1202(b) of Pub. L. 103-446 provided that the
amendment made by that section is effective Aug. 6,
1991, and as if included in the enactment of Pub. L.
102-83.

TERMINATION OF ADVISORY COMMITTEES

Advisory committees established after Jan. 5, 1973, to
terminate not later than the expiration of the 2-year
period beginning on the date of their establishment,
unless, in the case of a committee established by the
President or an officer of the Federal Government, such
committee is renewed by appropriate action prior to
the expiration of such 2-year period, or in the case of
a committee established by the Congress, its duration
is otherwise provided for by law. See section 14 of Pub.
L. 92-463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-
dix to Title 5, Government Organization and Employ-
ees.

§7316. Malpractice and negligence suits: defense
by United States

(a)(1) The remedy—

(A) against the United States provided by
sections 1346(b) and 2672 of title 28, or

(B) through proceedings for compensation or
other benefits from the United States as pro-
vided by any other law, where the availability
of such benefits precludes a remedy under sec-
tion 1346(b) or 2672 of title 28,

for damages for personal injury, including
death, allegedly arising from malpractice or
negligence of a medical care employee of the Ad-
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ministration in furnishing medical care or treat-
ment while in the exercise of that employee’s
duties in or for the Administration shall be ex-
clusive of any other civil action or proceeding
by reason of the same subject matter against
the medical care employee (or employee’s es-
tate) whose act or omission gave rise to such
claim.

(2) For purposes of paragraph (1), the term
“medical care employee of the Administration”
means a physician, dentist, podiatrist, optom-
etrist, nurse, physician assistant, expanded-
function dental auxiliary, pharmacist, or para-
medical (such as medical and dental techni-
cians, nursing assistants, and therapists), or
other supporting personnel.

(b) The Attorney General shall defend any
civil action or proceeding brought in any court
against any person referred to in subsection (a)
(or such person’s estate) for any such damage or
injury. Any such person against whom such civil
action or proceeding is brought shall deliver
within such time after date of service or knowl-
edge of service as determined by the Attorney
General, all process served upon such person or
an attested true copy thereof to such person’s
immediate superior or to whomever was des-
ignated by the Secretary to receive such papers
and such person shall promptly furnish copies of
the pleading and process therein to the United
States attorney for the district embracing the
place wherein the proceeding is brought, to the
Attorney General, and to the Secretary.

(c) Upon a certification by the Attorney Gen-
eral that the defendant was acting in the scope
of such person’s employment in or for the Ad-
ministration at the time of the incident out of
which the suit arose, any such civil action or
proceeding commenced in a State court shall be
removed without bond at any time before trial
by the Attorney General to the district court of
the United States of the district and division
embracing the place wherein it is pending and
the proceeding deemed a tort action brought
against the United States under the provisions
of title 28 and all references thereto. After re-
moval the United States shall have available all
defenses to which it would have been entitled if
the action had originally been commenced
against the United States. Should a TUnited
States district court determine on a hearing on
a motion to remand held before a trial on the
merits that the employee whose act or omission
gave rise to the suit was not acting within the
scope of such person’s office or employment, the
case shall be remanded to the State court.

(d) The Attorney General may compromise or
settle any claim asserted in such civil action or
proceeding in the manner provided in section
2677 of title 28, and with the same effect.

(e) The Secretary may, to the extent the Sec-
retary considers appropriate, hold harmless or
provide liability insurance for any person to
whom the immunity provisions of this section
apply (as described in subsection (a)), for dam-
age for personal injury or death, or for property
damage, negligently caused by such person
while furnishing medical care or treatment (in-
cluding the conduct of clinical studies or inves-
tigations) in the exercise of such person’s duties
in or for the Administration, if such person is
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assigned to a foreign country, detailed to State
or political division thereof, or is acting under
any other circumstances which would preclude
the remedies of an injured third person against
the United States, provided by sections 1346(b)
and 2672 of title 28, for such damage or injury.

(f) The exception provided in section 2680(h) of
title 28 shall not apply to any claim arising out
of a negligent or wrongful act or omission of any
person described in subsection (a) in furnishing
medical care or treatment (including medical
care or treatment furnished in the course of a
clinical study or investigation) while in the ex-
ercise of such person’s duties in or for the Ad-
ministration.

(Added Pub. L. 10240, title IV, §401(a)(3), May 7,
1991, 105 Stat. 219.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 515, 1712 of this
title.

§7317. Hazardous research projects: indemnifica-
tion of contractors

(a)(1) With the approval of the Secretary, any
contract or research authorized by section 7303
of this title, the performance of which involves
a risk of an unusually hazardous nature, may
provide that the United States will indemnify
the contractor as provided in paragraph (2), but
only to the extent that the liability, loss, or
damage concerned arises out of the direct per-
formance of the contract and to the extent not
covered by the financial protection required
under subsection (e).

(2) Indemnity under paragraph (1) is indemnity
against either or both of the following:

(A) Liability (including reasonable expenses
of litigation or settlement) to third persons,
except liability under State or Federal work-
ers’ injury compensation laws to employees of
the contractor employed at the site of and in
connection with the contract for which indem-
nification is granted, for death, bodily injury,
or loss of or damage to property, from a risk
that the contract defines as unusually hazard-
ous.

(B) Loss of or damage to property of the con-
tractor from a risk that the contract defines
as unusually hazardous.

(b) A contract that provides for indemnifica-
tion in accordance with subsection (a) must also
provide for—

(1) notice to the United States of any claim
or suit against the contractor for death, bodily
injury, or loss of or damage to property; and

(2) control of or assistance in the defense by
the United States, at its election, of any such
suit or claim for which indemnification is pro-
vided hereunder.

(c) A payment may not be made under sub-
section (a) unless the Secretary certifies that
the amount is just and reasonable.

(d) Upon approval by the Secretary, payments
under subsection (a) may be made from—

(1) funds obligated for the performance of
the contract concerned;

(2) funds available for research or develop-
ment or both, and not otherwise obligated; or

(3) funds appropriated for those payments.
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(e) Bach contractor which is a party to an in-
demnification agreement under subsection (a)
shall have and maintain financial protection of
such type and in such amounts as the Secretary
shall require to cover liability to third persons
and loss of or damage to the contractor’s prop-
erty. The amount of financial protection re-
quired shall be the maximum amount of insur-
ance available from private sources, except that
the Secretary may establish a lesser amount,
taking into consideration the cost and terms of
private insurance. Such financial protection
may include private insurance, private contrac-
tual indemnities, self-insurance, other proof of
financial responsibility, or a combination of
such measures.

(f) In administering the provisions of this sec-
tion, the Secretary may use the facilities and
services of private insurance organizations and
may contract to pay a reasonable compensation
therefor. Any contract made under the provi-
sions of this section may be made without re-
gard to the provisions of section 3709 of the Re-
vised Statutes (41 U.S.C. 5), upon a showing by
the Secretary that advertising is not reasonably
practicable, and advance payments may be made
under any such contract.

(g) The authority to indemnify contractors
under this section does not create any rights in
third persons which would not otherwise exist
by law.

(h) Funds appropriated to carry out this sec-
tion shall remain available until expended.

(i) In this section, the term ‘‘contractor” in-
cludes subcontractors of any tier under a con-
tract containing an indemnification provision
pursuant to subsection (a).

(Added Pub. L. 102-40, title IV, §401(a)(3), May 17,
1991, 105 Stat. 220.)

§ 7318. National Center for Preventive Health

(a)(1) The Under Secretary for Health shall es-
tablish and operate in the Veterans Health Ad-
ministration a National Center for Preventive
Health (hereinafter in this section referred to as
the ‘“‘Center’’). The Center shall be located at a
Department health care facility.

(2) The head of the Center is the Director of
Preventive Health (hereinafter in this section
referred to as the ‘‘Director”’).

(3) The Under Secretary for Health shall pro-
vide the Center with such staff and other sup-
port as may be necessary for the Center to carry
out effectively its functions under this section.

(b) The purposes of the Center are the follow-
ing:

(1) To provide a central office for monitoring
and encouraging the activities of the Veterans
Health Administration with respect to the
provision, evaluation, and improvement of
preventive health services.

(2) To promote the expansion and improve-
ment of clinical, research, and educational ac-
tivities of the Veterans Health Administration
with respect to such services.

(¢) In carrying out the purposes of the Center,
the Director shall do the following:
(1) Develop and maintain current informa-
tion on clinical activities of the Veterans
Health Administration relating to preventive
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health services, including activities relating
to—
(A) the on-going provision of regularly-fur-
nished services; and
(B) patient education and screening pro-
grams carried out throughout the Adminis-
tration.

(2) Develop and maintain detailed current
information on research activities of the Vet-
erans Health Administration relating to pre-
ventive health services.

(3) In order to encourage the effective provi-
sion of preventive health services by Veterans
Health Administration personnel—

(A) ensure the dissemination to such per-
sonnel of any appropriate information on
such services that is derived from research
carried out by the Administration; and

(B) acquire and ensure the dissemination
to such personnel of any appropriate infor-
mation on research and clinical practices re-
lating to such services that are carried out
by researchers, clinicians, and educators
who are not affiliated with the Administra-
tion.

(4) Facilitate the optimal use of the unique
resources of the Department for cooperative
research into health outcomes by initiating
recommendations, and responding to requests
of the Under Secretary for Health and the Di-
rector of the Medical and Prosthetic Research
Service, for such research into preventive
health services.

(5) Provide advisory services to personnel of
Department health-care facilities with respect
to the planning or furnishing of preventive
health services by such personnel.

(d) There is authorized to be appropriated
$1,500,000 to the Medical Care General and Spe-
cial Fund of the Department of Veterans Affairs
for each fiscal year for the purpose of permitting
the National Center for Preventive Health to
carry out research, clinical, educational, and ad-
ministrative activities under this section. Such
activities shall be considered to be part of the
operation of health-care facilities of the Depart-
ment without regard to the location at which
such activities are carried out.

(e) In this section, the term ‘‘preventive
health services’’ has the meaning given such
term in section 1701(9) of this title.

(Added Pub. L. 102-585, title V, §511(a)(1), Nov. 4,
1992, 106 Stat. 4955; amended Pub. L. 103-446, title
XII, §1201(c)(5), Nov. 2, 1994, 108 Stat. 4683.)

AMENDMENTS

1994—Subsecs. (a)(1), (3), (c)(4). Pub. L. 103-446 sub-
stituted ‘‘Under Secretary for Health’ for ‘‘Chief Medi-
cal Director’.

SELECTION OF FACILITY AT WHICH CENTER TO BE
ESTABLISHED

Section 511(c) of Pub. L. 102-585, as amended by Pub.
L. 103-446, title XII, §1202(e)(2), Nov. 2, 1994, 108 Stat.
4689, provided that: ‘‘In order to establish the National
Center for Preventive Health pursuant to section 7318
of title 38, United States Code, as added by subsection
(a), the Under Secretary for Health of the Department
of Veterans Affairs shall solicit proposals from Depart-
ment health care facilities to establish the center. The
Under Secretary for Health shall establish such center
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at the facility or facilities which the Under Secretary
for Health determines, on the basis of a review and
analysis of such proposals, would most effectively carry
out the purposes set forth in subsection (b) of such sec-
tion.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 1704 of this title.
§7319. Mammography quality standards

(a) A mammogram may not be performed at a
Department facility unless that facility is ac-
credited for that purpose by a private nonprofit
organization designated by the Secretary. An
organization designated by the Secretary under
this subsection shall meet the standards for ac-
crediting bodies established under subsection (e)
of section 354 of the Public Health Service Act
(42 U.S.C. 263Db).

(b) The Secretary, in consultation with the
Secretary of Health and Human Services, shall
prescribe quality assurance and quality control
standards relating to the performance and inter-
pretation of mammograms and use of mammo-
gram equipment and facilities of the Depart-
ment of Veterans Affairs consistent with the re-
quirements of section 354(f)(1) of the Public
Health Service Act. Such standards shall be no
less stringent than the standards prescribed by
the Secretary of Health and Human Services
under section 354(f) of the Public Health Service
Act.

(c)(1) The Secretary, to ensure compliance
with the standards prescribed under subsection
(b), shall provide for an annual inspection of the
equipment and facilities used by and in Depart-
ment health care facilities for the performance
of mammograms. Such inspections shall be car-
ried out in a manner consistent with the inspec-
tion of certified facilities by the Secretary of
Health and Human Services under section 354(g)
of the Public Health Service Act.

(2) The Secretary may not provide for an in-
spection under paragraph (1) to be performed by
a State agency.

(d) The Secretary shall ensure that mammo-
grams performed for the Department under con-
tract with any non-Department facility or pro-
vider conform to the quality standards pre-
scribed by the Secretary of Health and Human
Services under section 354 of the Public Health
Service Act.

(e) For the purposes of this section, the term
“mammogram’ has the meaning given such
term in paragraph (5) of section 354(a) of the
Public Health Service Act.

(Added Pub. L. 104-262, title III, §321(a)(1), Oct. 9,
1996, 110 Stat. 3195.)

REFERENCES IN TEXT

Section 354 of the Public Health Service Act, referred
to in text, is section 354 of act July 1, 1944, ch. 373,
which is classified to section 263b of Title 42, The Pub-
lic Health and Welfare.

DEADLINE FOR PRESCRIBING STANDARDS

Section 321(b) of Pub. L. 104-262 provided that: ‘“The
Secretary of Veterans Affairs shall prescribe standards
under subsection (b) of section 7319 of title 38, United
States Code, as added by subsection (a), not later than
the end of the 120-day period beginning on the date of
the enactment of this Act [Oct. 9, 1996].”
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IMPLEMENTATION REPORT

Section 321(c) of Pub. L. 104-262 provided that: ‘“The
Secretary shall submit to the Committees on Veterans’
Affairs of the Senate and House of Representatives a
report on the Secretary’s implementation of section
7319 of title 38, United States Code, as added by sub-
section (a). The report shall be submitted not later
than 120 days after the date of the enactment of this
Act [Oct. 9, 1996].”

§7320. Centers for mental illness research, edu-
cation, and clinical activities

(a) The purpose of this section is to provide for
the improvement of the provision of health-care
services and related counseling services to eligi-
ble veterans suffering from mental illness (espe-
cially mental illness related to service-related
conditions) through—

(1) the conduct of research (including re-
search on improving mental health service fa-
cilities of the Department and on improving
the delivery of mental health services by the
Department);

(2) the education and training of health care
personnel of the Department; and

(3) the development of improved models and
systems for the furnishing of mental health
services by the Department.

(b)(1) The Secretary shall establish and oper-
ate centers for mental illness research, edu-
cation, and clinical activities. Such centers
shall be established and operated by collaborat-
ing Department facilities as provided in sub-
section (c)(1). Each such center shall function as
a center for—

(A) research on mental health services;

(B) the use by the Department of specific
models for furnishing services to treat serious
mental illness;

(C) education and training of health-care
professionals of the Department; and

(D) the development and implementation of
innovative clinical activities and systems of
care with respect to the delivery of such serv-
ices by the Department.

(2) The Secretary shall, upon the recommenda-
tion of the Under Secretary for Health, des-
ignate the centers under this section. In making
such designations, the Secretary shall ensure
that the centers designated are located in var-
ious geographic regions of the United States.
The Secretary may designate a center under
this section only if—

(A) the proposal submitted for the designa-
tion of the center meets the requirements of
subsection (c);

(B) the Secretary makes the finding de-
scribed in subsection (d); and

(C) the peer review panel established under
subsection (e) makes the determination speci-
fied in subsection (e)(3) with respect to that
proposal.

(3) Not more than five centers may be des-
ignated under this section.

(4) The authority of the Secretary to establish
and operate centers under this section is subject
to the appropriation of funds for that purpose.

(c) A proposal submitted for the designation of
a center under this section shall—

(1) provide for close collaboration in the es-
tablishment and operation of the center, and
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for the provision of care and the conduct of re-
search and education at the center, by a De-
partment facility or facilities in the same geo-
graphic area which have a mission centered on
care of the mentally ill and a Department fa-
cility in that area which has a mission of pro-
viding tertiary medical care;

(2) provide that no less than 50 percent of the
funds appropriated for the center for support
of clinical care, research, and education will
be provided to the collaborating facility or fa-
cilities that have a mission centered on care of
the mentally ill; and

(3) provide for a governance arrangement be-
tween the collaborating Department facilities
which ensures that the center will be estab-
lished and operated in a manner aimed at im-
proving the quality of mental health care at
the collaborating facility or facilities which
have a mission centered on care of the men-
tally ill.

(d) The finding referred to in subsection
(b)(2)(B) with respect to a proposal for designa-
tion of a site as a location of a center under this
section is a finding by the Secretary, upon the
recommendation of the Under Secretary for
Health, that the facilities submitting the pro-
posal have developed (or may reasonably be an-
ticipated to develop) each of the following:

(1) An arrangement with an accredited medi-
cal school that provides education and train-
ing in psychiatry and with which one or more
of the participating Department facilities is
affiliated under which medical residents re-
ceive education and training in psychiatry
through regular rotation through the partici-
pating Department facilities so as to provide
such residents with training in the diagnosis
and treatment of mental illness.

(2) An arrangement with an accredited grad-
uate program of psychology under which stu-
dents receive education and training in clini-
cal, counseling, or professional psychology
through regular rotation through the partici-
pating Department facilities so as to provide
such students with training in the diagnosis
and treatment of mental illness.

(3) An arrangement under which nursing, so-
cial work, counseling, or allied health person-
nel receive training and education in mental
health care through regular rotation through
the participating Department facilities.

(4) The ability to attract scientists who have
demonstrated achievement in research—

(A) into the evaluation of innovative ap-
proaches to the design of mental health
services; or

(B) into the causes, prevention, and treat-
ment of mental illness.

(5) The capability to evaluate effectively the
activities of the center, including activities
relating to the evaluation of specific efforts to
improve the quality and effectiveness of men-
tal health services provided by the Depart-
ment at or through individual facilities.

(e)(1) In order to provide advice to assist the
Secretary and the Under Secretary for Health to
carry out their responsibilities under this sec-
tion, the official within the central office of the
Veterans Health Administration responsible for
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mental health and behavioral sciences matters
shall establish a peer review panel to assess the
scientific and clinical merit of proposals that
are submitted to the Secretary for the designa-
tion of centers under this section.

(2) The panel shall consist of experts in the
fields of mental health research, education and
training, and clinical care. Members of the panel
shall serve as consultants to the Department.

(3) The panel shall review each proposal sub-
mitted to the panel by the official referred to in
paragraph (1) and shall submit to that official
its views on the relative scientific and clinical
merit of each such proposal. The panel shall spe-
cifically determine with respect to each such
proposal whether that proposal is among those
proposals which have met the highest competi-
tive standards of scientific and clinical merit.

(4) The panel shall not be subject to the Fed-
eral Advisory Committee Act (5 U.S.C. App.).

(f) Clinical and scientific investigation activi-
ties at each center established under this sec-
tion—

(1) may compete for the award of funding
from amounts appropriated for the Depart-
ment of Veterans Affairs medical and pros-
thetics research account; and

(2) shall receive priority in the award of
funding from such account insofar as funds are
awarded to projects and activities relating to
mental illness.

(g) The Under Secretary for Health shall en-
sure that at least three centers designated under
this section emphasize research into means of
improving the quality of care for veterans suf-
fering from mental illness through the develop-
ment of community-based alternatives to insti-
tutional treatment for such illness.

(h) The Under Secretary for Health shall en-
sure that information produced by the research,
education and training, and clinical activities of
centers established under this section that may
be useful for other activities of the Veterans
Health Administration is disseminated through-
out the Veterans Health Administration. Such
dissemination shall be made through publica-
tions, through programs of continuing medical
and related education provided through regional
medical education centers under subchapter VI
of chapter 74 of this title, and through other
means. Such programs of continuing medical
education shall receive priority in the award of
funding.

(i) The official within the central office of the
Veterans Health Administration responsible for
mental health and behavioral sciences matters
shall be responsible for supervising the oper-
ation of the centers established pursuant to this
section and shall provide for ongoing evaluation
of the centers and their compliance with the re-
quirements of this section.

(j)(1) There are authorized to be appropriated
to the Department of Veterans Affairs for the
basic support of the research and education and
training activities of centers established pursu-
ant to this section amounts as follows:

(A) $3,125,000 for fiscal year 1998.
(B) $6,250,000 for each of fiscal years 1999

through 2001.

(2) In addition to funds appropriated for a fis-
cal year pursuant to the authorization of appro-
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priations in paragraph (1), the Under Secretary
for Health shall allocate to such centers from
other funds appropriated for that fiscal year
generally for the Department of Veterans Af-
fairs medical care account and the Department
of Veterans Affairs medical and prosthetics re-
search account such amounts as the Under Sec-
retary for Health determines appropriate to
carry out the purposes of this section.

(Added Pub. L. 104-262, title III, §334(a)(1), Oct. 9,
1996, 110 Stat. 3200.)

REFERENCES IN TEXT

The Federal Advisory Committee Act, referred to in
subsec. (e)(4), is Pub. L. 92-463, Oct. 6, 1972, 86 Stat. 770,
as amended, which is set out in the Appendix to Title
5, Government Organization and Employees.

ANNUAL REPORTS ON AND DESIGNATION OF CENTERS

Section 334(b), (c) of Pub. L. 104-262 provided that:

‘“(b) ANNUAL REPORTS.—Not later than February 1 of
each of 1999, 2000, 2001, and 2002, the Secretary of Veter-
ans Affairs shall submit to the Committees on Veter-
ans’ Affairs of the Senate and House of Representatives
a report on the status and activities during the pre-
vious fiscal year of the centers for mental illness re-
search, education, and clinical activities established
pursuant to section 7320 of title 38, United States Code
(as added by subsection (a)). Each such report shall in-
clude the following:

‘(1) A description of the activities carried out at
each center and the funding provided for such activi-
ties.

‘“(2) A description of the advances made at each of
the participating facilities of the center in research,
education and training, and clinical activities relat-
ing to mental illness in veterans.

““(3) A description of the actions taken by the Under
Secretary for Health pursuant to subsection (h) of
that section (as so added) to disseminate information
derived from such activities throughout the Veterans
Health Administration.

‘“(4) The Secretary’s evaluations of the effective-
ness of the centers in fulfilling the purposes of the
centers.

‘‘(c) IMPLEMENTATION.—The Secretary of Veterans Af-
fairs shall designate at least one center under section
7320 of title 38, United States Code, not later than Jan-
uary 1, 1998.”

§7321. Committee on Care of Severely Chron-
ically Mentally Il Veterans

(a) The Secretary, acting through the Under
Secretary for Health, shall establish in the Vet-
erans Health Administration a Committee on
Care of Severely Chronically Mentally Ill Veter-
ans. The Under Secretary shall appoint employ-
ees of the Department with expertise in the care
of the chronically mentally ill to serve on the
committee.

(b) The committee shall assess, and carry out
a continuing assessment of, the capability of the
Veterans Health Administration to meet effec-
tively the treatment and rehabilitation needs of
mentally ill veterans whose mental illness is se-
vere and chronic and who are eligible for health
care furnished by the Department, including the
needs of such veterans who are women. In carry-
ing out that responsibility, the committee
shall—

(1) evaluate the care provided to such veter-
ans through the Veterans Health Administra-
tion;

(2) identify systemwide problems in caring
for such veterans in facilities of the Veterans
Health Administration;
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(3) identify specific facilities within the Vet-
erans Health Administration at which pro-
gram enrichment is needed to improve treat-
ment and rehabilitation of such veterans; and

(4) identify model programs which the com-
mittee considers to have been successful in the
treatment and rehabilitation of such veterans
and which should be implemented more widely
in or through facilities of the Veterans Health
Administration.

(c) The committee shall—

(1) advise the Under Secretary regarding the
development of policies for the care and reha-
bilitation of severely chronically mentally ill
veterans; and

(2) make recommendations to the Under Sec-
retary—

(A) for improving programs of care of such
veterans at specific facilities and through-
out the Veterans Health Administration;

(B) for establishing special programs of
education and training relevant to the care
of such veterans for employees of the Veter-
ans Health Administration;

(C) regarding research needs and priorities
relevant to the care of such veterans; and

(D) regarding the appropriate allocation of
resources for all such activities.

(d)(1) Not later than April 1, 1997, the Sec-
retary shall submit to the Committees on Veter-
ans’ Affairs of the Senate and House of Rep-
resentatives a report on the implementation of
this section. The report shall include the follow-
ing:
(A) A list of the members of the committee.
(B) The assessment of the Under Secretary
for Health, after review of the initial findings
of the committee, regarding the capability of
the Veterans Health Administration, on a sys-
temwide and facility-by-facility basis, to meet
effectively the treatment and rehabilitation
needs of severely chronically mentally ill vet-
erans who are eligible for Department care.

(C) The plans of the committee for further
assessments.

(D) The findings and recommendations made
by the committee to the Under Secretary for
Health and the views of the Under Secretary
on such findings and recommendations.

(E) A description of the steps taken, plans
made (and a timetable for their execution),
and resources to be applied toward improving
the capability of the Veterans Health Admin-
istration to meet effectively the treatment
and rehabilitation needs of severely chron-
ically mentally ill veterans who are eligible
for Department care.

(2) Not later than February 1, 1998, and Feb-
ruary 1 of each of the three following years, the
Secretary shall submit to the Committees on
Veterans’ Affairs of the Senate and House of
Representatives a report containing information
updating the reports submitted under this sub-
section before the submission of such report.

(Added Pub. L. 104-262, title III, §335(a), Oct. 9,
1996, 110 Stat. 3204.)
§ 7322. Breast cancer mammography policy

(a) The Under Secretary for Health shall de-
velop a national policy for the Veterans Health
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Administration on mammography screening for
veterans.

(b) The policy developed under subsection (a)
shall—

(1) specify
screening;

(2) provide recommendations with respect to
screening, and the frequency of screening,
for—

(A) women veterans who are over the age
of 39; and

(B) veterans, without regard to age, who
have clinical symptoms, risk factors, or fam-
ily history of breast cancer; and

(3) provide for clinician discretion.

(Added Pub. L. 105-114, title II, §208(a)(1), Nov.
21, 1997, 111 Stat. 2289.)

EFFECTIVE DATE

Section 208(b) of Pub. L. 105-114 provided that: ‘“The
Secretary of Veterans Affairs shall develop the na-
tional policy on mammography screening required by
section 7322 of title 38, United States Code, as added by
subsection (a), and shall furnish such policy in a report
to the Committees on Veterans’ Affairs of the Senate
and House of Representatives, not later than 60 days
after the date of the enactment of this Act [Nov. 21,
1997]. Such policy shall not take effect before the expi-
ration of 30 days after the date of its submission to
those committees.”

standards of mammography

SENSE OF CONGRESS

Section 208(c) of Pub. L. 105-114 provided that: ‘It is
the sense of Congress that the policy developed under
section 7322 of title 38, United States Code, as added by
subsection (a), shall be in accordance with the guide-
lines endorsed by the Secretary of Health and Human
Services and the Director of the National Institutes of
Health.”

SUBCHAPTER III—PROTECTION OF
PATIENT RIGHTS

§7331. Informed consent

The Secretary, upon the recommendation of
the Under Secretary for Health and pursuant to
the provisions of section 7334 of this title, shall
prescribe regulations establishing procedures to
ensure that all medical and prosthetic research
carried out and, to the maximum extent prac-
ticable, all patient care furnished under this
title shall be carried out only with the full and
informed consent of the patient or subject or, in
appropriate cases, a representative thereof.

(Added Pub. L. 94-581, title I, §111(a)(1), Oct. 21,
1976, 90 Stat. 2849, §4131; renumbered §7331 and
amended Pub. L. 102-40, title IV, §§401(a)(4)(A),
402(d)(1), 403(a)(1), May 7, 1991, 105 Stat. 221, 239;
Pub. L. 102-405, title III, §302(c)(1), Oct. 9, 1992,
106 Stat. 1984.)

AMENDMENTS

1992—Pub. L. 102-405 substituted ‘‘Under Secretary for
Health” for ‘‘Chief Medical Director”.

1991—Pub. L. 10240, §401(a)(4)(A), renumbered section
4131 of this title as this section.

Pub. L. 102-40, §403(a)(1), substituted ‘‘Secretary’’ for
““‘Administrator’’.

Pub. L. 102-40,
4134,

§402(d)(1), substituted 7334 for

EFFECTIVE DATE

Subchapter effective Oct. 21, 1976, see section 211 of
Pub. L. 94-581, set out as an Effective Date of 1976
Amendment note under section 111 of this title.
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SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7334 of this title.

§7332. Confidentiality of certain medical records

(a)(1) Records of the identity, diagnosis, prog-
nosis, or treatment of any patient or subject
which are maintained in connection with the
performance of any program or activity (includ-
ing education, training, treatment, rehabilita-
tion, or research) relating to drug abuse, alco-
holism or alcohol abuse, infection with the
human immunodeficiency virus, or sickle cell
anemia which is carried out by or for the De-
partment under this title shall, except as pro-
vided in subsections (e) and (f), be confidential,
and (section 5701 of this title to the contrary
notwithstanding) such records may be disclosed
only for the purposes and under the circum-
stances expressly authorized under subsection
(b).

(2) Paragraph (1) prohibits the disclosure to
any person or entity other than the patient or
subject concerned of the fact that a special writ-
ten consent is required in order for such records
to be disclosed.

(b)(1) The content of any record referred to in
subsection (a) may be disclosed by the Secretary
in accordance with the prior written consent of
the patient or subject with respect to whom
such record is maintained, but only to such ex-
tent, under such circumstances, and for such
purposes as may be allowed in regulations pre-
scribed by the Secretary.

(2) Whether or not any patient or subject, with
respect to whom any given record referred to in
subsection (a) is maintained, gives written con-
sent, the content of such record may be dis-
closed by the Secretary as follows:

(A) To medical personnel to the extent nec-
essary to meet a bona fide medical emergency.

(B) To qualified personnel for the purpose of
conducting scientific research, management
audits, financial audits, or program evalua-
tion, but such personnel may not identify, di-
rectly or indirectly, any individual patient or
subject in any report of such research, audit,
or evaluation, or otherwise disclose patient or
subject identities in any manner.

(C)(i) In the case of any record which is
maintained in connection with the perform-
ance of any program or activity relating to in-
fection with the human immunodeficiency
virus, to a Federal, State, or local public-
health authority charged under Federal or
State law with the protection of the public
health, and to which Federal or State law re-
quires disclosure of such record, if a qualified
representative of such authority has made a
written request that such record be provided
as required pursuant to such law for a purpose
authorized by such law.

(ii) A person to whom a record is disclosed
under this paragraph may not redisclose or use
such record for a purpose other than that for
which the disclosure was made.

(D) If authorized by an appropriate order of
a court of competent jurisdiction granted
after application showing good cause therefor.
In assessing good cause the court shall weigh
the public interest and the need for disclosure

TITLE 38—VETERANS’ BENEFITS

§7332

against the injury to the patient or subject, to
the physician-patient relationship, and to the
treatment services. Upon the granting of such
order, the court, in determining the extent to
which any disclosure of all or any part of any
record is necessary, shall impose appropriate
safeguards against unauthorized disclosure.

(3) In the event that the patient or subject
who is the subject of any record referred to in
subsection (a) is deceased, the content of any
such record may be disclosed by the Secretary
only upon the prior written request of the next
of Kkin, executor, administrator, or other per-
sonal representative of such patient or subject
and only if the Secretary determines that such
disclosure is necessary for such survivor to ob-
tain benefits to which such survivor may be en-
titled, including the pursuit of legal action, but
then only to the extent, under such circum-
stances, and for such purposes as may be allowed
in regulations prescribed pursuant to section
7334 of this title.

(c) Except as authorized by a court order
granted under subsection (b)(2)(D), no record re-
ferred to in subsection (a) may be used to initi-
ate or substantiate any criminal charges
against, or to conduct any investigation of, a pa-
tient or subject.

(d) The prohibitions of this section shall con-
tinue to apply to records concerning any person
who has been a patient or subject, irrespective
of whether or when such person ceases to be a
patient.

(e) The prohibitions of this section shall not
prevent any interchange of records—

(1) within and among those components of
the Department furnishing health care to vet-
erans, or determining eligibility for benefits
under this title; or

(2) between such components furnishing
health care to veterans and the Armed Forces.

(f)(1) Notwithstanding subsection (a) but sub-
ject to paragraph (2), a physician or a profes-
sional counselor may disclose information or
records indicating that a patient or subject is
infected with the human immunodeficiency
virus if the disclosure is made to (A) the spouse
of the patient or subject, or (B) to an individual
whom the patient or subject has, during the
process of professional counseling or of testing
to determine whether the patient or subject is
infected with such virus, identified as being a
sexual partner of such patient or subject.

(2)(A) A disclosure under paragraph (1) may be
made only if the physician or counselor, after
making reasonable efforts to counsel and en-
courage the patient or subject to provide the in-
formation to the spouse or sexual partner, rea-
sonably believes that the patient or subject will
not provide the information to the spouse or
sexual partner and that the disclosure is nec-
essary to protect the health of the spouse or sex-
ual partner.

(B) A disclosure under such paragraph may be
made by a physician or counselor other than the
physician or counselor referred to in subpara-
graph (A) if such physician or counselor is un-
available by reason of absence or termination of
employment to make the disclosure.

(g) Any person who violates any provision of
this section or any regulation issued pursuant to
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this section shall be fined, in the case of a first
offense, up to the maximum amount provided
under section 5701(f) of this title for a first of-
fense under that section and, in the case of a
subsequent offense, up to the maximum amount
provided under section 5701(f) of this title for a
subsequent offense under that section.

(Added Pub. L. 94-581, title I, §111(a)(1), Oct. 21,
1976, 90 Stat. 2849, §4132; amended Pub. L.
100-322, title I, §121, May 20, 1988, 102 Stat. 502;
renumbered §7332 and amended Pub. L. 102-40,
title IV, §§401(a)(4)(A), 402(d)(1), 403(a)(1), (2), (4),
(5), May 7, 1991, 105 Stat. 221, 239.)

AMENDMENTS

1991—Pub. L. 10240, §401(a)(4)(A), renumbered section
4132 of this title as this section.

Subsec. (a)(1). Pub. L. 10240, §403(a)(4), struck out ‘‘of
this section” after ‘‘subsections (e) and (f)”’ and after
“‘subsection (b)’’.

Pub. L. 102-40, §403(a)(2), substituted ‘‘Department”
for ““Veterans’ Administration”.

Pub. L. 102-40, §402(d)(1), substituted
€3301”.

Subsec. (a)(2). Pub. L. 102-40, §403(a)(4), struck out ‘‘of
this subsection” after ‘‘Paragraph (1)”.

Subsec. (b)(1). Pub. L. 102-40, §403(a)(4), struck out ‘‘of
this section’ after ‘‘subsection (a)”’.

Pub. L. 102-40, §403(a)(1), substituted ‘‘Secretary’ for
“Administrator’ in two places.

Subsec. (b)(2). Pub. L. 102-40, §403(a)(4), struck out ‘‘of
this section” after ‘‘subsection (a)” in introductory
provisions.

Pub. L. 102-40, §403(a)(1), substituted ‘‘Secretary’’ for
““Administrator’ in introductory provisions.

Subsec. (b)(3). Pub. L. 10240, §403(a)(4), struck out ‘‘of
this section’ after ‘‘subsection (a)’’.

Pub. L. 102-40, §403(a)(1), substituted ‘‘Secretary’’ for
“Administrator’ in two places.
Pub. L. 102-40, §402(d)(1),

4134,

Subsec. (¢). Pub. L. 102-40, §403(a)(4), struck out ‘‘of
this section” after ‘‘subsection (b)(2)(D)”’ and after
‘“‘subsection (a)’’.

Subsec. (e)(1). Pub. L. 102-40, §403(a)(2), substituted
“Department” for ‘“Veterans’ Administration”.

Subsec. (f)(1). Pub. L. 10240, §403(a)(4), struck out ‘‘of
this section” after ‘‘subsection (a)” and ‘‘of this sub-
section’ after ‘‘paragraph (2)’.

Subsec. (f)(2)(A). Pub. L. 10240, §403(a)(4), struck out
‘‘of this subsection’ after ‘‘paragraph (1).

Subsec. (£)(2)(B). Pub. L. 10240, §403(a)(5), struck out
“‘of this paragraph’ after ‘‘subparagraph (A)”.

Subsec. (g). Pub. L. 102-40, §402(d)(1), substituted
<5701(f)”” for “3301(f)”’ in two places.

1988—Subsec. (a). Pub. L. 100-322, §121(a), (e)(1), des-
ignated existing provisions as par. (1), inserted ‘‘infec-
tion with the human immunodeficiency virus,” after
‘“‘alcohol abuse,”, substituted ‘‘subsections (e) and (f)”’
for ‘‘subsection (e)’, and added par. (2).

Subsec. (b)(1). Pub. L. 100-322, §121(b)(1), struck out
“pursuant to section 4134 of this title’’ before period at
end.

Subsec. (b)(2)(C), (D). Pub. L. 100-322, §121(b)(2), added
subpar. (C) and redesignated former subpar. (C) as (D).

Subsec. (c). Pub. L. 100-322, §121(e)(2), substituted
“‘subsection (b)(2)(D)”’ for ‘‘subsection (b)(2)(C)”.

Subsec. (f). Pub. L. 100-322, §121(c)(2), added subsec.
(f). Former subsec. (f) redesignated (g).

Subsec. (g). Pub. L. 100-322, §121(c)(1), (d), redesig-
nated subsec. (f) as (g) and substituted ‘‘shall be fined,
in the case of a first offense, up to the maximum
amount provided under section 3301(f) of this title for a
first offense under that section and, in the case of a
subsequent offense, up to the maximum amount pro-
vided under section 3301(f) of this title for a subsequent
offense under that section.” for ‘‘shall be fined not

5701 for

substituted ‘7334 for
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more than $500 in the case of a first offense, and not
more than $5,000 in the case of each subsequent of-
fense’’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1729, 1753, 7334,
7464 of this title.

§7333. Nondiscrimination against alcohol and
drug abusers and persons infected with the
human immunodeficiency virus

(a) Veterans eligible for treatment under chap-
ter 17 of this title who are alcohol or drug abus-
ers or who are infected with the human im-
munodeficiency virus shall not be discriminated
against in admission or treatment by any De-
partment health-care facility solely because of
their alcohol or drug abuse or dependency or be-
cause of their viral infection.

(b) The Secretary shall prescribe regulations
for the enforcement of this section. Such regula-
tions, with respect to the admission and treat-
ment of such veterans who are alcohol or drug
abusers, shall be prescribed in accordance with
section 7334 of this title.

(Added Pub. L. 94-581, title I, §111(a)(1), Oct. 21,
1976, 90 Stat. 2850, §4133; amended Pub. L.
100-322, title I, §122(a), May 20, 1988, 102 Stat. 503;
renumbered §7333 and amended Pub. L. 102-40,
title IV, §§401(a)(4)(A), 402(d)(1), 403(a)(1), (2),
May 7, 1991, 105 Stat. 221, 239.)

AMENDMENTS

1991—Pub. L. 102-40, §401(a)(4)(A), renumbered section
4133 of this title as this section.

Subsec. (a). Pub. L. 102-40, §403(a)(2), substituted ‘“De-
partment’ for ‘“‘Veterans’ Administration’.

Subsec. (b). Pub. L. 102-40, §§402(d)(1), 403(a)(1), sub-
stituted ‘‘Secretary’ for ‘‘Administrator’” and ‘7334
for “*4134”.

1988—Pub. L. 100-322 substituted ‘‘Nondiscrimination
against alcohol and drug abusers and persons infected
with the human immunodeficiency virus” for ‘Non-
discrimination in the admission of alcohol and drug
abusers to Veterans’ Administration health care facili-
ties’” as section catchline, and amended text generally.
Prior to amendment, text read as follows: ‘“Veterans el-
igible for treatment under chapter 17 of this title who
are alcohol or drug abusers and who are suffering from
medical disabilities shall not be discriminated against
in admission or treatment, solely because of their alco-
hol or drug abuse or dependence, by any Veterans’ Ad-
ministration health care facility. The Administrator,
pursuant to the provisions of section 4134 of this title,
shall prescribe regulations for the enforcement of this
nondiscrimination policy with respect to the admission
and treatment of such eligible veterans who are alcohol
or drug abusers.”’

RESTRICTION ON TESTING FOR INFECTION WITH HUMAN
IMMUNODEFICIENCY VIRUS

Section 124 of Pub. L. 100-322, as amended by Pub. L.
102-83, §6(j)(3), Aug. 6, 1991, 105 Stat. 409, provided that:

‘‘(a) GENERAL RULE.—Except as provided in sub-
section (b), the Secretary of Veterans Affairs may not
during any fiscal year conduct a widespread testing
program to determine infection of humans with the
human immunodeficiency virus unless funds have been
appropriated to the Department of Veterans Affairs
specifically for such a program during that fiscal year.

‘“(b) VOLUNTARY TESTING.—(1) The Secretary shall
provide for a program under which the Department of
Veterans Affairs offers each patient to whom the De-
partment is furnishing health care or services and who
is described in paragraph (2) the opportunity to be test-
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ed to determine whether such patient is infected with
the human immunodeficiency virus.

‘“(2) Patients referred to in paragraph (1) are—

‘“(A) patients who are receiving treatment for in-
travenous drug abuse,

‘(B) patients who are receiving treatment for a dis-
ease associated with the human immunodeficiency
virus, and

“(C) patients who are otherwise at high risk for in-
fection with such virus.

‘“(38) Subject to the consent requirement in paragraph
(4) and unless medically contraindicated, the test shall
be administered to each patient requesting to be tested
for infection with such virus.

‘““(4) A test may not be conducted under this sub-
section without the prior informed and separate writ-
ten consent of the patient tested. The Secretary shall
provide pre- and post-test counseling regarding the ac-
quired immune deficiency syndrome and the test to
each patient who is administered the test.”

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7334 of this title.

§ 7334. Regulations

(a) Regulations prescribed by the Secretary
under section 7331 of this title, section 7332 of
this title with respect to the confidentiality of
alcohol and drug abuse medical records, and sec-
tion 7333 of this title with respect to alcohol or
drug abusers shall, to the maximum extent fea-
sible consistent with other provisions of this
title, make applicable the regulations described
in subsection (b) to the conduct of research and
to the provision of hospital care, nursing home
care, domiciliary care, and medical services
under this title.

(b) The regulations referred to in subsection
(a) are—

(1) regulations governing human experimen-
tation and informed consent prescribed by the
Secretary of Health and Human Services,
based on the recommendations of the National
Commission for the Protection of Human Sub-
jects of Biomedical and Behavioral Research,
established by section 201 of the National Re-
search Act (Public Law 93-348; 88 Stat. 348);
and

(2) regulations governing (A) the confiden-
tiality of drug and alcohol abuse medical
records, and (B) the admission of drug and al-
cohol abusers to private and public hospitals,
prescribed pursuant to the Comprehensive Al-
cohol Abuse and Alcoholism Prevention,
Treatment, and Rehabilitation Act of 1970 (42
U.S.C. 4551 et seq.) and the Drug Abuse Office
and Treatment Act of 1972 (21 U.S.C. 1101 et
seq.).

(c) Regulations prescribed by the Secretary
under sections 7331, 7332, and 7333 of this title
may contain such definitions, and may provide
for such safeguards and procedures (including
procedures and criteria for the issuance and
scope of court orders under section 7332(b)(2)(C)1
of this title), as are necessary to prevent cir-
cumvention or evasion of such regulations or to
facilitate compliance with such regulations.

(d) In prescribing and implementing such regu-
lations, the Secretary shall, from time to time,
consult with the Secretary of Health and Human

1See References in Text note below.
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Services and, as appropriate, with the President
(or the delegate of the President) in order to
achieve the maximum possible coordination of
the regulations, and the implementation of the
regulations, which they and the Secretary pre-
scribe.

(Added Pub. L. 94-581, title I, §111(a)(1), Oct. 21,
1976, 90 Stat. 2851, §4134; amended Pub. L. 97-295,
§4(87), Oct. 12, 1982, 96 Stat. 1312; Pub. L. 100-322,
title I, §122(a), May 20, 1988, 102 Stat. 504; renum-
bered §7334 and amended Pub. L. 102-40, title IV,
§§401(a)(4)(A), 402(d)(1), 403(a)(1), (4), May 7, 1991,
105 Stat. 221, 239.)

REFERENCES IN TEXT

Section 201 of the National Research Act, referred to
in subsec. (b)(1), is section 201 of Pub. L. 93-348, title II,
July 12, 1974, 88 Stat. 348, as amended, which was set
out as a note under section 289/-1 of Title 42, The Public
Health and Welfare, and was repealed by Pub. L. 95-622,
title III, §302(b), Nov. 9, 1978, 92 Stat. 3442.

The Comprehensive Alcohol Abuse and Alcoholism
Prevention, Treatment, and Rehabilitation Act of 1970
(42 U.S.C. 4551 et seq.), referred to in subsec. (b)(2), is
Pub. L. 91-616, Dec. 31, 1970, 84 Stat. 1848, as amended,
which is classified principally to chapter 60 (§4541 et
seq.) of Title 42. For complete classification of this Act
to the Code, see Short Title note set out under section
4541 of Title 42 and Tables.

The Drug Abuse Office and Treatment Act of 1972, re-
ferred to in subsec. (b)(2), which was redesignated the
Drug Abuse Prevention, Treatment, and Rehabilitation
Act, is Pub. L. 92-255, Mar. 21, 1972, 86 Stat. 65, as
amended, which is classified principally to chapter 16
(§1101 et seq.) of Title 21, Food and Drugs. For complete
classification of this Act to the Code, see Short Title
note set out under section 1101 of Title 21 and Tables.

Section 7332(b)(2)(C) of this title, referred to in sub-
sec. (¢), was formerly a reference to section 4132(b)(2)(C)
of this title which was redesignated section
4132(b)(2)(D) by Pub. L. 100-322, title I, §121(b)(2)(A),
May 20, 1988, 102 Stat. 502, and subsequently renum-
bered section 7332(b)(2)(D) by Pub. L. 102-40, title IV,
§401(a)(4)(A), May 7, 1991, 105 Stat. 221. The reference to
section 4132(b)(2)(C) in subsec. (¢c) was amended to re-
flect the renumbering by Pub. L. 102-40 but not the re-
designation by Pub. L. 100-322.

AMENDMENTS

1991—Pub. L. 10240, §401(a)(4)(A), renumbered section
4134 of this title as this section.

Subsec. (a). Pub. L. 10240, §403(a)(4), struck out ‘‘of
this section” after ‘‘subsection (b)”’.

Pub. L. 102-40, §403(a)(1), substituted ‘‘Secretary’’ for
““Administrator’’.

Pub. L. 102-40, §402(d)(1), substituted 7331 for
‘41317, <7332 for ‘4132”’, and ‘7333 for ‘‘4133’.

Subsec. (b). Pub. L. 102-40, §403(a)(4), struck out ‘‘of
this section” after ‘‘subsection (a)” in introductory
provisions.

Subsec. (c). Pub. L. 102-40, §403(a)(1),
‘‘Secretary’’ for ‘‘Administrator’’.

Pub. L. 10240, §402(d)(1), substituted 7331, 7332, and
7333 for ‘‘4131, 4132, and 4133 and ‘‘7332(b)(2)(C)” for
“4132(b)(2)(C) .

Subsec. (d). Pub. L. 102-40, §403(a)(1), substituted
“Secretary”’ for ‘‘Administrator’ in two places.

1988—Pub. L. 100-322 amended section generally, sub-
stituting provisions consisting of subsecs. (a) to (d) for
former provisions consisting of subsecs. (a) and (b).

1982—Subsec. (a). Pub. L. 97-295 substituted ‘‘Health
and Human Services’ for ‘‘Health, Education, and Wel-
fare’”” wherever appearing, and substituted ‘‘the Presi-
dent (or the delegate of the President)’’ for ‘‘the Direc-
tor of the Office of Drug Abuse Policy (or any successor
authority)”’.

substituted

TERMINATION OF COMMISSION

For provisions as to termination of the National
Commission for the Protection of Human Subjects of
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Biochemical and Behavioral Research, see section
204(d) and (e) set out as a note under section 289/-1 of
Title 42, The Public Health and Welfare.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7331, 7332, 7333
of this title.

SUBCHAPTER IV—RESEARCH
CORPORATIONS

PRIOR PROVISIONS

A prior subchapter IV of this chapter consisted of sec-
tions 4141 and 4142 prior to amendment by Pub. L.
10240, title IV, §401(c)(1), May 7, 1991, 105 Stat. 238,
which struck out the subchapter heading “PAY FOR
NURSES AND OTHER HEALTH-CARE PERSONNEL”,
renumbered sections 4141 and 4142 as sections 7451 and
7452 of this title, respectively, and transferred those
sections to subchapter IV of chapter 74 of this title.

A prior subchapter V of this chapter consisting of
sections 4151 and 4152, related to quality assurance,
prior to repeal by Pub. L. 102-40, title IV, §401(a)(2)(A),
May 7, 1991, 105 Stat. 210. See Prior Provisions notes set
out under section 4110A of this title.

A prior subchapter VI of this chapter was redesig-
nated as this subchapter.

AMENDMENTS

1991—Pub. L. 102-40, title IV, §401(a)(2)(B), May T,
1991, 105 Stat. 210, redesignated subchapter VI of this
chapter as this subchapter. For disposition of former
subchapter IV of this chapter, see Prior Provisions note
above.

§7361. Authority to establish; status

(a) The Secretary may authorize the establish-
ment at any Department medical center of a
nonprofit corporation to provide a flexible fund-
ing mechanism for the conduct of approved re-
search at the medical center. Except as other-
wise required in this subchapter or under regula-
tions prescribed by the Secretary, any such cor-
poration, and its directors and employees, shall
be required to comply only with those Federal
laws, regulations, and executive orders and di-
rectives which apply generally to private non-
profit corporations.

(b) If by the end of the four-year period begin-
ning on the date of the establishment of a cor-
poration under this subchapter the corporation
is not recognized as an entity the income of
which is exempt from taxation under the Inter-
nal Revenue Code of 1986, the Secretary shall
dissolve the corporation.

(Added Pub. L. 100-322, title II, §204(a), May 20,
1988, 102 Stat. 510, §4161; renumbered §7361 and
amended Pub. L. 102-40, title IV, §§401(a)(4)(B),
403(a)(1), (2), May 7, 1991, 105 Stat. 221, 239; Pub.
L. 102291, §3(a), May 20, 1992, 106 Stat. 179; Pub.
L. 104-262, title III, §343(b), Oct. 9, 1996, 110 Stat.
3207.)

REFERENCES IN TEXT

The Internal Revenue Code of 1986, referred to in sub-
sec. (b), is classified generally to Title 26, Internal Rev-
enue Code.

AMENDMENTS

1996—Subsec. (b). Pub. L. 104-262 struck out ‘‘section
501(c)(3) of”’ before ‘‘the Internal Revenue Code of 1986°°.

1992—Subsec. (b). Pub. L. 102291 substituted ‘‘four-
year period’ for ‘‘three-year period”.

1991—Pub. L. 102-40, §401(a)(4)(B), renumbered section
4161 of this title as this section.
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Subsec. (a). Pub. L. 102-40, §403(a)(2), substituted “De-
partment’’ for ‘“Veterans’ Administration’.

Pub. L. 102-40, §403(a)(1), substituted ‘‘Secretary’’ for
‘““Administrator’’ in two places.

Subsec. (b). Pub. L. 102-40, §403(a)(1),
‘‘Secretary’’ for ‘“‘Administrator’’.

substituted

EFFECTIVE DATE OF 1992 AMENDMENT

Section 3(c) of Pub. L. 102-291 provided that: ‘“The
amendments made by subsections (a) and (b) [amending
this section and section 7368 of this title] shall take ef-
fect as of October 1, 1991.”

RATIFICATION OF ACTIONS OF SECRETARY OF VETERANS
AFFAIRS DURING LAPSED PERIOD

Section 3(d) of Pub. L. 102-291 provided that: ‘“The fol-
lowing actions of the Secretary of Veterans Affairs dur-
ing the period beginning on October 1, 1991, and ending
on the date of the enactment of this Act [May 20, 1992]
are hereby ratified:

‘(1) A failure to dissolve a nonprofit corporation es-
tablished under section 7361(a) of title 38, United
States Code, that, within the three-year period begin-
ning on the date of the establishment of the corpora-
tion, was not recognized as an entity the income of
which is exempt from taxation under section 501(c)(3)
of the Internal Revenue Code of 1986 [26 U.S.C.
501(c)(3)].

‘“(2) The establishment of a nonprofit corporation
for approved research under section 7361(a) of title 38,
United States Code.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 7809 of this title.
§ 7362. Purpose of corporations

Any corporation established under this sub-
chapter shall be established solely to facilitate
research as described in section 7303(a) of this
title in conjunction with the applicable Depart-
ment medical center. Any funds received by the
Secretary for the conduct of research at the
medical center other than funds appropriated to
the Department may be transferred to and ad-
ministered by the corporation for that purpose.

(Added Pub. L. 100-322, title II, §204(a), May 20,
1988, 102 Stat. 510, §4162; renumbered §7362 and
amended Pub. L. 102-40, title IV, §§401(a)(4)(B),
403(a)(1)-(3), May 7, 1991, 105 Stat. 221, 239.)

AMENDMENTS

1991—Pub. L. 102-40, §401(a)(4)(B), renumbered section
4162 of this title as this section.

Pub. L. 102-40, §403(a)(3), substituted 7303(a)” for
£4101(c)(1)”".

Pub. L. 102-40, §403(a)(2), substituted ‘‘Department’
for ‘“Veterans’ Administration’ in two places.

Pub. L. 102-40, §403(a)(1), substituted ‘‘Secretary’’ for
““‘Administrator”.

§ 7363. Board of directors; executive director

(a) The Secretary shall provide for the ap-
pointment of a board of directors for any cor-
poration established under this subchapter. The
board shall include—

(1) the director of the medical center, the
chief of staff of the medical center, and the as-
sistant chief of staff for research of the medi-
cal center; and

(2) subject to subsection (c¢), members who
are not officers or employees of the Federal
Government and who are familiar with issues
involving medical and scientific research.

(b) Each such corporation shall have an execu-
tive director who shall be appointed by the
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board of directors with the concurrence of the
Under Secretary for Health of the Department.
The executive director of a corporation shall be
responsible for the operations of the corporation
and shall have such specific duties and respon-
sibilities as the board may prescribe.

(¢) An individual appointed under subsection
(a)(2) to the board of directors of a corporation
established under this subchapter may not be af-
filiated with, employed by, or have any other fi-
nancial relationship with any entity that is a
source of funding for research by the Depart-
ment unless that source of funding is a govern-
mental entity or an entity the income of which
is exempt from taxation under the Internal Rev-
enue Code of 1986.

(Added Pub. L. 100-322, title II, §204(a), May 20,
1988, 102 Stat. 510, §4163; renumbered §7363 and
amended Pub. L. 102-40, title IV, §§401(a)(4)(B),
403(a)(1), (2), (4), May 7, 1991, 105 Stat. 221, 239;
Pub. L. 102-405, title III, §302(c)(1), Oct. 9, 1992,
106 Stat. 1984; Pub. L. 104-262, title III, §343(b),
Oct. 9, 1996, 110 Stat. 3207.)

REFERENCES IN TEXT

The Internal Revenue Code of 1986, referred to in sub-
sec. (c), is classified generally to Title 26, Internal Rev-
enue Code.

AMENDMENTS

1996—Subsec. (c). Pub. L. 104-262 struck out ‘‘section
501(c)(3) of”’ before ‘‘the Internal Revenue Code of 1986°.

1992—Subsec. (b). Pub. L. 102-405 substituted ‘“Under
Secretary for Health’ for ‘‘Chief Medical Director”’.

1991—Pub. L. 102-40, §401(a)(4)(B), renumbered section
4163 of this title as this section.

Subsec. (a). Pub. L. 102-40, §403(a)(1), substituted
“Secretary’”’ for ‘‘Administrator’” in introductory pro-
visions.

Subsec. (a)(2). Pub. L. 102-40, §403(a)(4), struck out ‘‘of
this section’ after ‘‘subsection (c)”’.

Subsec. (b). Pub. L. 102-40, §403(a)(2), substituted ‘‘De-
partment” for ‘“Veterans’ Administration’.

Subsec. (¢). Pub. L. 102-40, §403(a)(4), struck out ‘‘of
this section’ after ‘‘subsection (a)(2)”.

Pub. L. 10240, §403(a)(2), substituted ‘‘Department”
for ““Veterans’ Administration”.

§ 7364. General powers

(a) A corporation established under this sub-
chapter may—

(1) accept gifts and grants from, and enter
into contracts with, individuals and public and
private entities solely to carry out the pur-
poses of this subchapter; and

(2) employ such employees as it considers
necessary for such purposes and fix the com-
pensation of such employees.

(b) A corporation established under this sub-
chapter may not spend funds for a research
project unless the project is approved in accord-
ance with procedures prescribed by the Under
Secretary for Health for research carried out
with Department funds. Such procedures shall
include a peer review process.

(Added Pub. L. 100-322, title II, §204(a), May 20,
1988, 102 Stat. 511, §4164; renumbered §7364 and
amended Pub. L. 102-40, title IV, §§401(a)(4)(B),
403(a)(2), May 7, 1991, 105 Stat. 221, 239; Pub. L.
102405, title III, §302(c)(1), Oct. 9, 1992, 106 Stat.
1984.)
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AMENDMENTS

1992—Subsec. (b). Pub. L. 102405 substituted ‘‘Under
Secretary for Health’ for ‘‘Chief Medical Director”.

1991—Pub. L. 102-40, §401(a)(4)(B), renumbered section
4164 of this title as this section.

Subsec. (b). Pub. L. 102-40, §403(a)(2), substituted ‘De-
partment’’ for ‘“Veterans’ Administration”.

§7365. Applicable State law

Any corporation established under this sub-
chapter shall be established in accordance with
the nonprofit corporation laws of the State in
which the applicable medical center is located
and shall, to the extent not inconsistent with
any Federal law, be subject to the laws of such
State.

(Added Pub. L. 100-322, title II, §204(a), May 20,
1988, 102 Stat. 511, §4165; renumbered § 7365, Pub.
L. 102-40, title IV, §401(a)(4)(B), May 7, 1991, 105
Stat. 221.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4165 of this
title as this section.

§ 7366. Accountability and oversight

(a)(1)(A) The records of a corporation estab-
lished under this subchapter shall be available
to the Secretary.

(B) For the purposes of sections 4(a)(1) and
6(a)(1) of the Inspector General Act of 1978, the
programs and operations of such a corporation
shall be considered to be programs and oper-
ations of the Department with respect to which
the Inspector General of the Department has re-
sponsibilities under such Act.

(2) Such a corporation shall be considered an
agency for the purposes of section 716 of title 31
(relating to availability of information and in-
spection of records by the Comptroller General).

(b) Each such corporation shall submit to the
Secretary an annual report providing a detailed
statement of its operations, activities, and ac-
complishments during that year. A corporation
with revenues in excess of $300,000 for any year
shall obtain an audit of the corporation for that
year. A corporation with annual revenues be-
tween $10,000 and $300,000 shall obtain an inde-
pendent audit of the corporation at least once
every three years. Any audit under the preced-
ing sentences shall be performed by an independ-
ent auditor. The corporation shall include the
most recent such audit in the corporation’s re-
port to the Secretary for that year.

(c) BEach member of the board of directors of a
corporation established under this subchapter,
each employee of such a corporation, and each
employee of the Department who is involved in
the functions of the corporation during any
year—

(1) shall be subject to Federal laws and regu-
lations applicable to Federal employees with
respect to conflicts of interest in the perform-
ance of official functions; and

(2) shall submit to the Secretary a state-
ment signed by the executive director of the
corporation certifying that each director and
employee is aware of, and has complied with,
such laws and regulations in the same manner
as Federal employees are required to.
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(d) The Secretary shall submit to the Commit-
tees on Veterans’ Affairs of the Senate and
House of Representatives an annual report on
the corporations established under this sub-
chapter. The report shall set forth the following
information:

(1) The location of each corporation.
(2) The amount received by each corporation
during the previous year, including—

(A) the total amount received;

(B) the amount received from govern-
mental entities;

(C) the amount received from all other
sources; and

(D) if the amount received from a source
referred to in subparagraph (C) exceeded
$25,000, information that identifies the
source.

(3) The amount expended by each corpora-
tion during the year, including—

(A) the amount expended for salary for re-
search staff and for salary for support staff;

(B) the amount expended for direct support
of research; and

(C) if the amount expended with respect to
any payee exceeded $35,000, information that
identifies the payee.

(Added Pub. L. 100-322, title II, §204(a), May 20,
1988, 102 Stat. 511, §4166; renumbered §7366 and
amended Pub. L. 102-40, title IV, §§401(a)(4)(B),
403(a)(1), (2), May 7, 1991, 105 Stat. 221, 239; Pub.
L. 104-262, title III, §343(c)—(e), Oct. 9, 1996, 110
Stat. 3207.)

REFERENCES IN TEXT

The Inspector General Act of 1978, referred to in sub-
sec. (a)(1)(B), is Pub. L. 95452, Oct. 12, 1978, 92 Stat.
1101, as amended, which is set out in the Appendix to
Title 5, Government Organization and Employees.

AMENDMENTS

1996—Subsec. (b). Pub. L. 104-262, §343(c), substituted
“A corporation with revenues in excess of $300,000 for
any year shall obtain an audit of the corporation for
that year. A corporation with annual revenues between
$10,000 and $300,000 shall obtain an independent audit of
the corporation at least once every three years. Any
audit under the preceding sentences shall be performed
by an independent auditor. The corporation shall in-
clude the most recent such audit’’ for ‘“The corporation
shall obtain a report of independent auditors concern-
ing the receipts and expenditures of funds by the cor-
poration during that year and shall include that re-
port”’.

Subsec. (c)(2). Pub. L. 104-262, §343(d), substituted ‘“‘a
statement signed by the executive director of the cor-
poration certifying that each director and’ for ‘‘an an-
nual statement signed by the director or employee cer-
tifying that the director or’’.

Subsec. (d). Pub. L. 104-262, §343(e), amended subsec.
(d) generally. Prior to amendment, subsec. (d) read as
follows: ‘‘The Secretary shall submit to the Commit-
tees on Veterans’ Affairs of the Senate and House of
Representatives an annual report on the number and
location of corporations established and the amount of
the contributions made to each such corporation.”’

1991—Pub. L. 102-40, §401(a)(4)(B), renumbered section
4166 of this title as this section.

Subsec. (a)(1)(A). Pub. L. 10240, §403(a)(1),
stituted ‘‘Secretary’’ for ‘‘Administrator’’.

Subsec. (a)(1)(B). Pub. L. 102-40, §403(a)(2), substituted
“Department’” for “Veterans’ Administration” in two
places.

Subsec. (b). Pub. L. 102-40, §403(a)(1), substituted
“Secretary”’ for ‘‘Administrator’ in two places.

sub-
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Subsec. (c). Pub. L. 10240, §403(a)(2), substituted ‘‘De-
partment’’ for ‘‘Veterans’ Administration’ in introduc-
tory provisions.

Subsec. (¢)(2). Pub. L. 102-40, §403(a)(1), substituted
‘“‘Secretary’’ for ‘‘Administrator’’.

Subsec. (d). Pub. L. 102-40, §403(a)(1),
‘‘Secretary’’ for ‘‘Administrator’’.

substituted

§7367. Report to Congress

Not later than February 1, 1991, the Secretary
shall submit to Congress a report on the experi-
ence through the end of fiscal year 1990 under
this subchapter. The report shall include such
recommendations as the Secretary considers ap-
propriate.

(Added Pub. L. 100-322, title II, §204(a), May 20,
1988, 102 Stat. 512, §4167; renumbered §7367 and
amended Pub. L. 102-40, title IV, §§401(a)(4)(B),
403(a)(1), May 7, 1991, 105 Stat. 221, 239.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4167 of this
title as this section and substituted ‘‘Secretary’ for
‘“‘Administrator’ in two places.

§ 7368. Expiration of authority

No corporation may be established under this
subchapter after December 31, 2000.

(Added Pub. L. 100-322, title II, §204(a), May 20,
1988, 102 Stat. 512, §4168; renumbered § 7368, Pub.
L. 102-40, title IV, §401(a)(4)(B), May 7, 1991, 105
Stat. 221; amended Pub. L. 102-291, §3(b), May 20,
1992, 106 Stat. 179; Pub. L. 104-262, title III,
§343(a), Oct. 9, 1996, 110 Stat. 3207.)
AMENDMENTS

1996—Pub. L. 104-262 substituted ‘‘December 31, 2000’
for ““December 31, 1992,

1992—Pub. L. 102-291 substituted ‘‘December 31, 1992’
for ‘“‘September 30, 1991”°.

1991—Pub. L. 102-40 renumbered section 4168 of this
title as this section.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-291 effective Oct. 1, 1991,
see section 3(c) of Pub. L. 102-291, set out as a note
under section 7361 of this title.

CHAPTER 74—VETERANS HEALTH
ADMINISTRATION—PERSONNEL

SUBCHAPTER I—APPOINTMENTS

Sec.

7401. Appointments in Veterans Health Adminis-
tration.

7402. Qualifications of appointees.

7403. Period of appointments; promotions.

7404. Grades and pay scales.

7405. Temporary full-time appointments, part-time
appointments, and without-compensation
appointments.

7406. Residencies and internships.

7407. Administrative provisions for section 7405 and
7406 appointments.

7408. Appointment of additional employees.

7409. Contracts for scarce medical specialist serv-
ices.

7410. Additional pay authorities.

7411. Full-time board-certified physicians and den-

tists: reimbursement of continuing profes-
sional education expenses.

SUBCHAPTER II—-COLLECTIVE BARGAINING AND
PERSONNEL ADMINISTRATION

7421. Personnel administration: in general.
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Sec.

7422. Collective bargaining.

7423. Personnel administration: full-time employ-
ees.

7424. Travel expenses of certain employees.

7425. Employees: laws not applicable.

7426. Retirement rights.

SUBCHAPTER III—SPECIAL PAY FOR PHYSICIANS
AND DENTISTS

7431. Special pay: authority.

7432. Special pay: written agreements.

7433. Special pay: full-time physicians.

7434. Special pay: part-time physicians.

7435. Special pay: full-time dentists.

7436. Special pay: part-time dentists.

7437. Special pay: general provisions.

7438. Special pay: coordination with other benefits
laws.

7439. Periodic review of pay of physicians and den-
tists; quadrennial report.

7440. Annual report.

SUBCHAPTER IV—PAY FOR NURSES AND OTHER
HEALTH-CARE PERSONNEL

7451. Nurses and other health-care personnel: com-
petitive pay.

7452. Nurses and other health-care personnel: ad-
ministration of pay.

7453. Nurses: additional pay.

7454. Physician assistants and other health care
professionals: additional pay.

7455. Increases in rates of basic pay.

7456. Nurses: special rules for weekend duty.

7457. On-call pay.

7458. Recruitment and retention bonus pay.

SUBCHAPTER V—DISCIPLINARY AND GRIEVANCE
PROCEDURES

7461. Adverse actions: section 7401(1) employees.
7462. Major adverse actions involving professional
conduct or competence.
7463. Other adverse actions.
7464. Disciplinary Appeals Boards.
SUBCHAPTER VI—REGIONAL MEDICAL
EDUCATION CENTERS
7471. Designation of Regional Medical Education
Centers.
7472. Supervision and staffing of Centers.
7473. Personnel eligible for training.
7474. Consultation.
AMENDMENTS

1991—Pub. L. 102-40, title I, §§102, 103(a)(2), title II,
§203(b), title IV, §401(b)(1), May 7, 1991, 105 Stat. 187, 199,
207, 221, added chapter heading and analysis.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in title 5 sections 2105,
5302, 5371.

SUBCHAPTER I—APPOINTMENTS
SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 7426, 7455 of
this title.

§7401. Appointments in Veterans Health Admin-
istration

There may be appointed by the Secretary such
personnel as the Secretary may find necessary
for the medical care of veterans (in addition to
those in the Office of the Under Secretary for
Health appointed under section 7306 of this
title), as follows:

(1) Physicians, dentists, podiatrists, optom-
etrists, registered nurses, physician assistants,
and expanded-function dental auxiliaries.
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(2) Psychologists (other than those described
in paragraph (3)), dietitians, and other sci-
entific and professional personnel, such as
microbiologists, chemists, biostatisticians,
and medical and dental technologists.

(3) Clinical or counseling psychologists who
hold diplomas as diplomates in psychology
from an accrediting authority approved by the
Secretary, certified or registered respiratory
therapists, licensed physical therapists, li-
censed practical or vocational nurses, phar-
macists, and occupational therapists.

(Added Pub. L. 10240, title IV, §401(b)(2), May 7,
1991, 105 Stat. 222; amended Pub. L. 102405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4104 of this title prior to the repeal of
that section as part of the complete revision of chapter
73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Pub. L. 102-405 substituted ‘‘Under Secretary for
Health” for ‘‘Chief Medical Director”.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7402, 7403, 7404,
7405, 7407, 7408, 7410, 7411, 7423, 7424, 7425, 7451, 7452, 7455,
7457, 7461, 7462, 7463, 7612 of this title; title 5 section
7511.

§ 7402. Qualifications of appointees

(a) To be eligible for appointment to the posi-
tions in the Administration covered by sub-
section (b), a person must have the applicable
qualifications set forth in that subsection.

(b)(1) PHYSICIAN.—To be eligible to be ap-
pointed to a physician position, a person must—

(A) hold the degree of doctor of medicine or
of doctor of osteopathy from a college or uni-
versity approved by the Secretary,

(B) have completed an internship satisfac-
tory to the Secretary, and

(C) be licensed to practice medicine, surgery,
or osteopathy in a State.

(2) DENTIST.—To0 be eligible to be appointed to
a dentist position, a person must—

(A) hold the degree of doctor of dental sur-
gery or dental medicine from a college or uni-
versity approved by the Secretary, and

(B) be licensed to practice dentistry in a
State.

(3) NURSE.—To be eligible to be appointed to a
nurse position, a person must—

(A) have successfully completed a full course
of nursing in a recognized school of nursing,
approved by the Secretary, and

(B) be registered as a graduate nurse in a
State.

(4) DIRECTOR OF A HOSPITAL, DOMICILIARY, CEN-
TER, OR OUTPATIENT CLINIC.—To be eligible to be
appointed to a director position, a person must
have such business and administrative experi-
ence and qualifications as the Secretary shall
prescribe.

(5) PODIATRIST.—T0 be eligible to be appointed
to a podiatrist position, a person must—

(A) hold the degree of doctor of podiatric
medicine, or its equivalent, from a school of
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podiatric medicine approved by the Secretary,
and

(B) be licensed to practice podiatry in a
State.

(6) OPTOMETRIST.—To be eligible to be ap-
pointed to an optometrist position, a person
must—

(A) hold the degree of doctor of optometry,
or its equivalent, from a school of optometry
approved by the Secretary, and

(B) be licensed to practice optometry in a
State.

(7) PHARMACIST.—To be eligible to be ap-
pointed to a pharmacist position, a person
must—

(A) hold the degree of bachelor of science in
pharmacy, or its equivalent, from a school of
pharmacy, approved by the Secretary, and

(B) be registered as a pharmacist in a State.

(8) PSYCHOLOGIST.—To be eligible to be ap-
pointed to a psychologist position, a person
must—

(A) hold a doctoral degree in psychology
from a college or university approved by the
Secretary,

(B) have completed study for such degree in
a specialty area of psychology and an intern-
ship which are satisfactory to the Secretary,
and

(C) be licensed or certified as a psychologist
in a State, except that the Secretary may
waive the requirement of licensure or certifi-
cation for an individual psychologist for a pe-
riod not to exceed two years on the condition
that that psychologist provide patient care
only under the direct supervision of a psychol-
ogist who is so licensed or certified.

(9) SOCIAL WORKER.—To be eligible to be ap-
pointed to a social worker position, a person
must hold a master’s degree in social work from
a college or university approved by the Sec-
retary and satisfy the social worker licensure,
certification, or registration requirements, if
any, of the State in which the social worker is
to be employed, except that the Secretary may
waive the licensure, certification, or registra-
tion requirement of this paragraph for an indi-
vidual social worker for a reasonable period, not
to exceed 3 years, in order for the social worker
to take any actions necessary to satisfy the li-
censure, certification, or registration require-
ments of such State.

(10) OTHER HEALTH-CARE POSITIONS.—To be ap-
pointed as a physician assistant, expanded-func-
tion dental auxiliary, certified or registered res-
piratory therapist, licensed physical therapist,
licensed practical or vocational nurse, occupa-
tional therapist, dietitian, microbiologist,
chemist, biostatistician, medical technologist,
dental technologist, or other position, a person
must have such medical, dental, scientific, or
technical qualifications as the Secretary shall
prescribe.

(c) Except as provided in section 7407(a) of this
title, a person may not be appointed in the Ad-
ministration to a position listed in section
7401(1) of this title unless the person is a citizen
of the United States.

(d) A person may not be appointed under sec-
tion 7401(1) of this title to serve in the Adminis-
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tration in any direct patient-care capacity un-
less the Under Secretary for Health determines
that the person possesses such basic proficiency
in spoken and written English as will permit
such degree of communication with patients and
other health-care personnel as will enable the
person to carry out the person’s health-care re-
sponsibilities satisfactorily. Any determination
by the Under Secretary for Health under this
subsection shall be in accordance with regula-
tions which the Secretary shall prescribe.

(e) A person may not serve as Chief of Staff of
a Department health-care facility if the person
is not serving on a full-time basis.

(Added Pub. L. 10240, title IV, §401(b)(2), May 7,
1991, 105 Stat. 222; amended Pub. L. 102-86, title
III, §305(a), Aug. 14, 1991, 105 Stat. 417; Pub. L.
102-405, title III, §302(c)(1), Oct. 9, 1992, 106 Stat.
1984.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in sections 4105 and 4108(b) of this title prior to
the repeal of those sections as part of the complete re-
vision of chapter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Subsec. (d). Pub. L. 102-405 substituted ‘‘Under
Secretary for Health” for ‘Chief Medical Director’ in
two places.

1991—Subsec. (b)(9), (10). Pub. L. 102-86 added par. (9)
and redesignated former par. (9) as (10).

EFFECTIVE DATE OF 1991 AMENDMENT

Section 305(b) of Pub. L. 102-86 provided that: ‘“The
amendment made by subsection (a) [amending this sec-
tion] does not apply to any person employed as a social
worker by the Department of Veterans Affairs on or be-
fore the date of the enactment of this Act [Aug. 14,
1991].”

REQUIREMENTS RESPECTING BASIC PROFICIENCY IN SPO-
KEN AND WRITTEN ENGLISH OF APPOINTEES AFTER
NOVEMBER 23, 1977

Section 4(a)(3) of Pub. L. 95-201 provided that: ‘“‘Not-
withstanding any other provision of law, with respect
to persons other than those described in subsection (c)
of section 4105 and subsection (f) of section 4114 of title
38, United States Code [former sections 4105(c) and
4114(f) of this title, see subsec. (d) of this section and
section 7407(d) of this title] (as added by paragraphs (1)
and (2) of this subsection), who are appointed after the
date of enactment of this Act [Nov. 23, 1977] in the De-
partment of Medicine and Surgery in the Veterans’ Ad-
ministration [now Veterans Health Administration of
the Department of Veterans Affairs] in any direct pa-
tient-care capacity, and with respect to persons de-
scribed in such subsections who are appointed after
such enactment date and prior to January 1, 1978, the
Administrator of Veterans’ Affairs [now Secretary of
Veterans Affairs], upon the recommendation of the
Chief Medical Director [now Under Secretary for
Health], shall take appropriate steps to provide reason-
able assurance that such persons possess such basic
proficiency in spoken and written English as will per-
mit such degree of communication with patients and
other health-care personnel as will enable such persons
to carry out their health-care responsibilities satisfac-
torily.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7407, 7604 of this
title.

§7403. Period of appointments; promotions

(a)(1) Appointments under this chapter of
health-care professionals to whom this section
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applies may be made only after qualifications
have been satisfactorily established in accord-
ance with regulations prescribed by the Sec-
retary, without regard to civil-service require-
ments.
(2) This section applies to the following per-

sons appointed under this chapter:

(A) Physicians.

(B) Dentists.

(C) Podiatrists.

(D) Optometrists.

(E) Nurses.

(F') Physician assistants.

(G) Expanded-function dental auxiliaries.

(b)(1) Appointments described in subsection (a)
shall be for a probationary period of two years.

(2) The record of each person serving under
such an appointment in the Medical, Dental, and
Nursing Services shall be reviewed from time to
time by a board, appointed in accordance with
regulations of the Secretary. If such a board
finds that such person is not fully qualified and
satisfactory, such person shall be separated
from the service.

(c) Promotions of persons to whom this sec-
tion applies shall be made only after examina-
tion given in accordance with regulations pre-
scribed by the Secretary. Advancement within
grade may be made in increments of the mini-
mum rate of basic pay of the grade in accord-
ance with regulations prescribed by the Sec-
retary.

(d) In determining eligibility for reinstate-
ment in the Federal civil service of persons ap-
pointed to positions in the Administration
under this chapter who at the time of appoint-
ment have a civil-service status, and whose em-
ployment in the Administration is terminated,
the period of service performed in the Adminis-
tration shall be included in computing the pe-
riod of service under applicable civil-service
rules and regulations.

(e) In accordance with regulations prescribed
by the Secretary, the grade and annual rate of
basic pay of a person to whom this section ap-
plies whose level of assignment is changed from
a level of assignment in which the grade level is
based on both the nature of the assignment and
personal qualifications may be adjusted to the
grade and annual rate of basic pay otherwise ap-
propriate.

(f)(1) Upon the recommendation of the Under
Secretary for Health, the Secretary may—

(A) use the authority in subsection (a) to es-
tablish the qualifications for and (subject to
paragraph (2)) to appoint individuals to posi-
tions listed in section 7401(3) of this title; and

(B) use the authority provided in subsection
(c) for the promotion and advancement of De-
partment employees serving in such positions.

(2) In using such authority to appoint individ-
uals to such positions, the Secretary shall apply
the principles of preference for the hiring of vet-
erans and other persons established in sub-
chapter I of chapter 33 of title 5.

(3) Notwithstanding any other provision of
this title or other law, all matters relating to
adverse actions, disciplinary actions, and griev-
ance procedures involving individuals appointed
to such positions (including similar actions and
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procedures involving an employee in a proba-
tionary status) shall be resolved under the pro-
visions of title 5 as though such individuals had
been appointed under that title.

(2)(1) The Secretary may appoint in the com-
petitive civil service without regard to the pro-
visions of subchapter I of chapter 33 of title 5
(other than sections 3303 and 3328 of such title)
an individual who—

(A) has a recognized degree or certificate
from an accredited institution in a health-care
profession or occupation; and

(B) has successfully completed a clinical
education program affiliated with the Depart-
ment.

(2) In using the authority provided by this sub-
section, the Secretary shall apply the principles
of preference for the hiring of veterans and
other persons established in subchapter I of
chapter 33 of title 5.

(Added Pub. L. 10240, title IV, §401(b)(2), May 7,
1991, 105 Stat. 224; amended Pub. L. 102405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4106 of this title prior to the repeal of
that section as part of the complete revision of chapter
73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Subsec. (f)(1). Pub. L. 102-405 substituted
‘““Under Secretary for Health” for ‘‘Chief Medical Direc-
tor”.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7405 of this title.

§7404. Grades and pay scales

(a) The annual rates or ranges of rates of basic
pay for positions provided in section 7306 of this
title shall be prescribed from time to time by
Executive order as authorized by chapter 53 of
title 5 or as otherwise authorized by law.

(b)(1) The grades for positions provided for in
paragraph (1) of section 7401 of this title shall be
as follows. The annual ranges of rates of basic
pay for those grades shall be prescribed from
time to time by Executive order as authorized
by chapter 53 of title 5 or as otherwise author-
ized by law:

PHYSICIAN AND DENTIST SCHEDULE

Director grade.
Executive grade.
Chief grade.

Senior grade.
Intermediate grade.
Full grade.
Associate grade.

NURSE SCHEDULE

Nurse V.
Nurse IV.
Nurse ITII.
Nurse II.
Nurse I.

CLINICAL PODIATRIST AND OPTOMETRIST
SCHEDULE

Chief grade.
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Senior grade.

Intermediate grade.

Full grade.

Associate grade.

(2) A person may not hold the director grade in
the Physician and Dentist Schedule unless the
person is serving as a director of a hospital,
domiciliary, center, or outpatient clinic (inde-
pendent), or comparable position. A person may
not hold the executive grade in that Schedule
unless the person holds the position of chief of
staff at a hospital, center, or outpatient clinic
(independent), or comparable position.

(c) Notwithstanding the provisions of section
7425(a) of this title, a person appointed under
section 7306 of this title who is not eligible for
special pay under subchapter III shall be deemed
to be a career appointee for the purposes of sec-
tions 4507 and 5384 of title 5.

(d) Except as provided under subchapter III
and in section 7457 of this title, pay may not be
paid at a rate in excess of the rate of basic pay
for an appropriate level authorized by section
5315 or 5316 of title 5 for positions in the Execu-
tive Schedule, as follows:

(1) Level IV for the Deputy Under Secretary
for Health.

(2) Level V for all other positions for which
such basic pay is paid under this section.

(Added Pub. L. 10240, title IV, §401(b)(2), May 1,
1991, 105 Stat. 225; amended Pub. L. 102-405, title
II, §206, title III, §302(c)(1), Oct. 9, 1992, 106 Stat.
1984; Pub. L. 102-585, title III, §301(a), Nov. 4,
1992, 106 Stat. 4951.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4107(a)-(d) of this title prior to the re-
peal of that section as part of the complete revision of
chapter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Subsec. (b)(1). Pub. L. 102-585 inserted items re-
lating to Nurse V through I under heading ‘‘NURSE
SCHEDULE” and struck out former items under that
heading, ‘‘Director grade’’, ‘‘Senior grade’’, ‘“‘Intermedi-
ate grade’’, and ‘“‘Entry grade’.

Subsec. (b)(2). Pub. L. 102-405, §206, inserted ‘‘, or
comparable position’ before period at end of first sen-
tence.

Subsec. (d)(1). Pub. L. 102-405, §302(c)(1), substituted
““Under Secretary for Health’ for ‘‘Chief Medical Direc-
tor”.

EFFECTIVE DATE OF 1992 AMENDMENT

Section 308 of Pub. L. 102-585 provided that: ‘“The
amendments made by sections 301, 302, 303, and 304
[amending this section and sections 7451 and 7452 of this
title] shall take effect with respect to the first pay pe-
riod beginning on or after the end of the six-month pe-
riod beginning on the date of the enactment of this Act
[Nov. 4, 1992].”

ADJUSTMENT OF PAY RATES EFFECTIVE FOR PAY PERIODS
BEGINNING ON OR AFTER JANUARY 1, 1998

Ex. Ord. No. 13071, Dec. 29, 1997, 62 F.R. 68521, set out
as a note under section 5332 of Title 5, Government Or-
ganization and Employees, provided for an adjustment
of the pay rates under this section effective on the first
day of the first applicable pay period beginning on or
after Jan. 1, 1998. See Schedule set out below:
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SCHEDULE 3
Veterans Health Administration Schedules, Department of Veterans
Affairs

(Effective on the first day of the first applicable pay period
beginning on or after January 1, 1998)
Schedule for the Office of the Under Secretary for
Health (38 U.S.C. 7306)1

Deputy Under Secretary for Health ................... 2$123,168
Associate Deputy Under Secretary for Health .. 3117,971
Assistant Under Secretaries for Health ............. 3114,494
Minimum Maximum
Medical Directors $97,687 3$110,714
Service Directors 85,059 105,636
Director, National Center for Pre-
ventive Health ........................... 72,525 105,636
Physician and Dentist Schedule
Director Grade $85,069 $105,636
Executive Grade 78,543 100,100
Chief Grade ..... 72,525 94,287
Senior Grade .. 61,656 80,151
Intermediate Gra. 52,176 67,827
Full Grade ......... 43,876 57,043
Associate Grade .... 36,609 47,589
Clinical Podiatrist and Optometrist
Schedule
Chief Grade $72,525 $94,287
Senior Grade ..... 61,656 80,151
Intermediate Grade 52,176 67,827
Full Grade ......... 43,876 57,043
Associate Grade .... 36,609 47,589
Physician Assistant a
Function Dental Auxiliary Sched-
ule4
Director Grade ............cccccevvvnnneee $72,525 $94,287
Assistant Director Grade 61,656 80,151
Chief Grade ........ 52,176 67,827
Senior Grade ..... 43,876 57,043
Intermediate Grade 36,609 47,589
Full Grade ...... 30,257 39,338
Associate Grade . 26,037 33,849
Junior Grade 22,258 28,936

1This schedule does not apply to the Assistant Under Sec-
retary for Nursing Programs or the Director of Nursing Services.
Pay for these positions is set by the Under Secretary for Health
under 38 U.S.C. 7451.

2Pursuant to section 7404(d)(1) of title 38, United States Code,
the rate of basic pay payable to this employee is limited to the
rate for level IV of the Executive Schedule, which is $118,400.

3Pursuant to section 7404(d)(2) of title 38, United States Code,
the rate of basic pay payable to these employees is limited to
the rate for level V of the Executive Schedule, which is $110,700.

4Pursuant to section 301(a) of Public Law 102-40, these posi-
tions are paid according to the Nurse Schedule in 38 U.S.C.
4107(b) [former section 4107(b) of Title 38, Veterans’ Benefits] as
in effect on August 14, 1990, with subsequent adjustments.

EXECUTIVE ORDER NoO. 11413

Ex. Ord. No. 11413, June 11, 1968, 33 F.R. 8641, which
provided for adjustment of pay rates effective July 1,
1968, was superseded by Ex. Ord. No. 11811, Oct. 7, 1974,
39 F.R. 36302, formerly set out as a note under section
5332 of Title 5, Government Organization and Employ-
ees.

EXECUTIVE ORDER NoO. 11474

Ex. Ord. No. 11474, June 16, 1969, 34 F.R. 9605, which
provided for adjustment of pay rates effective July 1,
1969, was superseded by Ex. Ord. No. 11811, Oct. 7, 1974,
39 F.R. 36302, formerly set out as a note under section
5332 of Title 5.

EXECUTIVE ORDER NoO. 11524
Ex. Ord. No. 11524, Apr. 15, 1970, 35 F.R. 6247, which
provided for adjustment of pay rates effective first pay
period on or after Dec. 27, 1969, was superseded by Ex.

Ord. No. 11811, Oct. 7, 1974, 39 F.R. 36302, formerly set
out as a note under section 5332 of Title 5.

EXECUTIVE ORDER NoO. 11576

Ex. Ord. No. 11576, Jan. 8, 1971, 36 F.R. 347, which pro-
vided for adjustment of pay rates effective Jan. 1, 1971,
was superseded by Ex. Ord. No. 11811, Oct. 7, 1974, 39
F.R. 36302, formerly set out as a note under section 5332
of Title 5.

EXECUTIVE ORDER NoO. 11637

Ex. Ord. No. 11637, Dec. 22, 1971, 36 F.R. 24911, which
provided for adjustment of pay rates effective Jan. 1,
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1972, was superseded by Ex. Ord. No. 11811, Oct. 7, 1974,
39 F.R. 36302, formerly set out as a note under section
5332 of Title 5.

EXECUTIVE ORDER No. 11691

Ex. Ord. No. 11691, Dec. 15, 1972, 37 F.R. 27607, as
amended by Ex. Ord. No. 11777, Apr. 12, 1974, 39 F.R.
13519, which provided for adjustment of pay rates effec-
tive Oct. 1, 1972, was superseded by Ex. Ord. No. 11811,
Oct. 7, 1974, 39 F.R. 36302, formerly set out as a note
under section 5332 of Title 5.

EXECUTIVE ORDER NoO. 11739

Ex. Ord. No. 11739, Oct. 3, 1973, 38 F.R. 27581, which
provided for adjustment of pay rates effective Oct. 1,
1973, was superseded by Ex. Ord. No. 11811, Oct. 7, 1974,
39 F.R. 36302, formerly set out as a note under section
5332 of Title 5.

EXECUTIVE ORDER No. 11811

Ex. Ord. No. 11811, Oct. 7, 1975, 39 F.R. 3602, which pro-
vided for adjustment of pay rates effective Oct. 1, 1974,
was superseded by Ex. Ord. No. 11883, Oct. 6, 1975, 40
F.R. 47091, formerly set out as a note under section 5332
of Title 5.

EXECUTIVE ORDER NoO. 11883

Ex. Ord. No. 11883, Oct. 6, 1975, 40 F.R. 47091, which
provided for adjustment of pay rates effective Oct. 1,
1975, was superseded by Ex. Ord. No. 11941, Oct. 1, 1976,
41 F.R. 43889, formerly set out as a note under section
5332 of Title 5.

EXECUTIVE ORDER NoO. 11941

Ex. Ord. No. 11941, Oct. 1, 1976, 41 F.R. 43899, as
amended by Ex. Ord. No. 11943, Oct. 25, 1976, 41 F.R.
47213, which provided for adjustment of pay rates effec-
tive Oct. 1, 1976, was superseded by Ex. Ord. No. 12010,
Sept. 28, 1977, 42 F.R. 52365, formerly set out as a note
under section 5332 of Title 5.

EXECUTIVE ORDER NoO. 12010
Ex. Ord. No. 12010, Sept. 28, 1977, 42 F.R. 52365, which
provided for adjustment of pay rates effective Oct. 1,
1977, was superseded by Ex. Ord. No. 12087, Oct. 7, 1978,

43 F.R. 46823, formerly set out as a note under section
5332 of Title 5.

EXECUTIVE ORDER NoO. 12087
Ex. Ord. No. 12087, Oct. 7, 1978, 43 F.R. 46823, which
provided for adjustment of pay rates effective Oct. 1,
1978, was superseded by Ex. Ord. No. 12165, Oct. 9, 1979,

44 F.R. 58671, formerly set out as a note under section
5332 of Title 5.

EXECUTIVE ORDER NoO. 12165

Ex. Ord. No. 12165, Oct. 9, 1979, 44 F.R. 58671, as
amended by Ex. Ord. No. 12200, Mar. 12, 1980, 44 F.R.
16443, which provided for adjustment of pay rates effec-
tive Oct. 1, 1979, was superseded by Ex. Ord. No. 12248,
Oct. 16, 1980, 45 F.R. 69199, formerly set out as a note
under section 5332 of Title 5.

EXECUTIVE ORDER NoO. 12248
Ex. Ord. No. 12248, Oct. 16, 1980, 45 F.R. 69199, which
provided for adjustment of pay rates effective Oct. 1,
1980, was superseded by Ex. Ord. No. 12330, Oct. 15, 1981,
46 F.R. 50921, formerly set out as a note under section
5332 of Title 5.

EXECUTIVE ORDER NoO. 12330

Ex. Ord. No. 12330, Oct. 15, 1981, 46 F.R. 50921, which
provided for adjustment of pay rates effective Oct. 1,
1981, was superseded by Ex. Ord. No. 12387, Oct. 8, 1982,
47 F.R. 44981, formerly set out as a note under section
5332 of Title 5.

EXECUTIVE ORDER No. 12387

Ex. Ord. No. 12387, Oct. 8, 1982, 47 F.R. 44981, which
provided for adjustment of pay rates effective Oct. 1,
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1982, was superseded by Ex. Ord. No. 12456, Dec. 30, 1983,
49 F.R. 347, as amended Ex. Ord. No. 12477, May 23, 1984,
49 F.R. 22041; Ex. Ord. No. 12487, Sept. 14, 1984, 49 F.R.
36493, formerly set out as a note under section 5332 of
Title 5.

EXECUTIVE ORDER NO. 12438

Ex. Ord. No. 12438, Aug. 23, 1983, 48 F.R. 39205, which
related to review of increases in rates of basic pay for
employees of the Veterans’ Administration, was re-
voked by Ex. Ord. No. 12797, Apr. 3, 1992, 57 F.R. 11671,
set out as a note under section 7455 of this title.

EXECUTIVE ORDER NO. 12456

Ex. Ord. No. 12456, Dec. 30, 1983, 49 F.R. 347, as amend-
ed by Ex. Ord. No. 12477, May 23, 1984, 49 F.R. 22041; Ex.
Ord. No. 12487, Sept. 14, 1984, 49 F.R. 36493, which pro-
vided for adjustment of pay rates effective Jan. 1, 1984,
was superseded by Ex. Ord. No. 12496, Dec. 28, 1984, 50
F.R. 211, formerly set out as a note under section 5332
of Title 5.

EXECUTIVE ORDER NO. 12496

Ex. Ord. No. 12496, Dec. 28, 1984, 50 F.R. 211, as amend-
ed by Ex. Ord. No. 12540, Dec. 30, 1985, 51 F.R. 577, which
provided for adjustment of pay rates effective Jan. 1,
1985, was superseded by Ex. Ord. No. 12578, Dec. 31, 1986,
52 F.R. 505, formerly set out as a note under section
5332 of Title 5.

EXECUTIVE ORDER NoO. 12578

Ex. Ord. No. 12578, Dec. 31, 1986, 52 F.R. 505, which pro-
vided for adjustment of pay rates effective Jan. 1, 1987,
was superseded by Ex. Ord. No. 12622, Dec. 31, 1987, 53
F.R. 222, formerly set out as a note under section 5332
of Title 5.

EXECUTIVE ORDER NO. 12622

Ex. Ord. No. 12622, Dec. 31, 1987, 563 F.R. 222, which pro-
vided for adjustment of pay rates effective Jan. 1, 1988,
was superseded by Ex. Ord. No. 12663, Jan. 6, 1989, 54
F.R. 791, formerly set out as a note under section 5332
of Title 5.

EXECUTIVE ORDER NO. 12663

Ex. Ord. No. 12663, Jan. 6, 1989, 54 F.R. 791, which pro-
vided for adjustment of pay rates effective Jan. 1, 1989,
was superseded by Ex. Ord. No. 12698, Dec. 23, 1989, 54
F.R. 53473, formerly set out as a note under section 5332
of Title 5.

EXECUTIVE ORDER NO. 12698

Ex. Ord. No. 12698, Dec. 23, 1989, 54 F.R. 53473, which
provided for adjustment of pay rates effective Jan. 1,
1990, and Jan. 31, 1990, was superseded by Ex. Ord. No.
12736, Dec. 12, 1990, 55 F.R. 51385, formerly set out as a
note under section 5332 of Title 5.

EXECUTIVE ORDER NoO. 12736

Ex. Ord. No. 12736, Dec. 12, 1990, 55 F.R. 51385, which
provided for adjustment of pay rates effective Jan. 1,
1991, was superseded by Ex. Ord. No. 12786, Dec. 26, 1991,
56 F.R. 67453, formerly set out as a note under section
5332 of Title 5.

EXECUTIVE ORDER NoO. 12786

Ex. Ord. No. 12786, Dec. 26, 1991, 56 F.R. 67453, which
provided for adjustment of pay rates effective Jan. 1,
1992, was superseded by Ex. Ord. No. 12826, Dec. 30, 1992,
57 F.R. 62909, formerly set out as a note under section
5332 of Title 5.

EXECUTIVE ORDER NO. 12826

Ex. Ord. No. 12826, Dec. 30, 1992, 57 F.R. 62909, which
provided for adjustment of pay rates effective Jan. 1,
1993, was superseded by Ex. Ord. No. 12944, Dec. 28, 1994,
60 F.R. 309, formerly set out as a note under section
5332 of Title 5.
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EXECUTIVE ORDER NoO. 12944

Ex. Ord. No. 12944, Dec. 28, 1994, 60 F.R. 309, which pro-
vided for adjustment of pay rates effective Jan. 1, 1995,
was superseded by Ex. Ord. No. 12984, Dec. 28, 1995, 61
F.R. 237, formerly set out as a note under section 5332
of Title 5.

EXECUTIVE ORDER NoO. 12984

Ex. Ord. No. 12984, Dec. 28, 1995, 61 F.R. 237, which pro-
vided for adjustment of pay rates effective Jan. 1, 1996,
was superseded by Ex. Ord. No. 13033, Dec. 27, 1996, 61
F.R. 68987, formerly set out as a note under section 5332
of Title 5.

EXECUTIVE ORDER NoO. 13033

Ex. Ord. No. 13033, Dec. 27, 1996, 61 F.R. 68987, which
provided for adjustment of pay rates effective Jan. 1,
1997, was superseded by Ex. Ord. No. 13071, Dec. 29, 1997,
62 F.R. 68521, set out as a note under section 5332 of
Title 5.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7451, 7455 of this
title.

§7405. Temporary full-time appointments, part-
time appointments, and without-compensa-
tion appointments

(a) The Secretary, upon the recommendation
of the Under Secretary for Health, may employ,
without regard to civil service or classification
laws, rules, or regulations, personnel as follows:

(1) On a temporary full-time basis, part-time
basis, or without compensation basis, persons
in the following positions:

(A) Positions listed in section 7401(1) of
this title.

(B) Certified or registered respiratory
therapists, licensed physical therapists, li-
censed practical or vocational nurses, phar-
macists, and occupational therapists.

(C) Dietitians, social workers, and librar-
ians.

(D) Other professional, clerical, technical,
and unskilled personnel (including interns,
residents, trainees, and students in medical
support programs).

(2) On a fee basis, persons in the following
positions:

(A) Positions listed in section 7401(1) of
this title.

(B) Certified or registered respiratory
therapists, licensed physical therapists, li-
censed practical or vocational nurses, phar-
macists, and occupational therapists.

(C) Other professional and technical per-
sonnel.

(b) Personnel employed under subsection (a)—
(1) shall be in addition to personnel de-
scribed in section 7306, paragraphs (1) and (3)
of section 7401, and section 7408 of this title;
and
(2) shall be paid such rates of pay as the Sec-
retary may prescribe.

(c)(1) Temporary full-time appointments under
this section of persons in positions listed in sec-
tion 7401(1) of this title may be for a period in
excess of 90 days only if the Under Secretary for
Health finds that circumstances render it im-
practicable to obtain the necessary services
through appointments under that section.
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(2) Temporary full-time appointments of per-
sons who have successfully completed a full
course of nursing in a recognized school of nurs-
ing, approved by the Secretary, or who have suc-
cessfully completed a full course of training for
any category of personnel described in para-
graph (3) of section 7401 of this title in a recog-
nized education or training institution approved
by the Secretary, and who are pending registra-
tion or licensure in a State, or certification by
a national board recognized by the Secretary,
shall not exceed two years.

(3) Temporary full-time appointments of other
personnel may not be for a period in excess of
one year except as authorized in subsection (f).

(d) A part-time appointment may not be for a
period of more than one year, except for ap-
pointments of persons specified in subsection
(a)(1)(A) and interns, residents, and other train-
ees in medical support programs and except as
authorized in subsection (f).

(e) A student who has a temporary appoint-
ment under this section and who is pursuing a
full course of nursing in a recognized school of
nursing approved by the Secretary, or who is
pursuing a full course of training for any cat-
egory of personnel described in paragraph (3) of
section 7401 of this title in a recognized edu-
cation or training institution approved by the
Secretary, may be reappointed for a period not
to exceed the duration of the student’s academic
program.

(f) During any period during which the Sec-
retary is exercising the authority provided in
subsections (a) and (f)(1) of section 7403 of this
title in connection with the appointment, under
paragraph (3) of section 7401 of this title, of per-
sonnel in a category of personnel described in
such paragraph—

(1) the Secretary may make temporary full-
time appointments of personnel in such cat-
egory for periods exceeding 90 days if the
Under Secretary for Health finds that circum-
stances render it impractical to obtain the
necessary services through appointments
under paragraph (3) of section 7401 of this title;
and

(2) part-time appointments of personnel in
such category may be for periods of more than
one year.

(Added Pub. L. 102-40, title IV, §401(b)(2), May 17,
1991, 105 Stat. 226; amended Pub. L. 102-405, title
11T, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4114(a) of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Subsecs. (a), (¢)(1), (H)(1). Pub. L. 102-405 sub-
stituted ‘‘Under Secretary for Health’ for ‘‘Chief Medi-
cal Director”.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7407, 7408, 7424,
7425 of this title; title 5 section 5102.

§7406. Residencies and internships

(a)(1) The Secretary may establish residencies
and internships. The Secretary may appoint



Page 629

qualified persons to such positions without re-
gard to civil service or classification laws, rules,
or regulations.

(2) For the purposes of this section:

(A) The term ‘“‘internship’” includes the
equivalency of an internship as determined in
accordance with regulations which the Sec-
retary shall prescribe.

(B) The term ‘“‘intern’” means a person serv-
ing an internship.

(b) The Secretary may prescribe the condi-
tions of employment of persons appointed under
this section, including necessary training, and
the customary amount and terms of pay for such
positions during the period of such employment
and training. The amount and terms of such pay
may be established retroactively based on
changes in such customary amount and terms.

(c)(1) In order to carry out more efficiently the
provisions of subsection (a)(1), the Secretary
may contract with one or more hospitals, medi-
cal schools, or medical installations having hos-
pital facilities and participating with the De-
partment in the training of interns or residents
to provide, by the designation of one such insti-
tution to serve as a central administrative agen-
cy, for the central administration—

(A) of stipend payments;

(B) provision of fringe benefits; and

(C) maintenance of records for such interns
and residents.

(2) The Secretary may pay to such designated
agency, without regard to any other law or regu-
lation governing the expenditure of Government
moneys either in advance or in arrears, an
amount to cover the cost for the period such in-
tern or resident serves in a Department facility
furnishing hospital care or medical services of—

(A) stipends fixed by the Secretary pursuant
to paragraph (1);

(B) hospitalization, medical care, and life in-
surance and any other employee benefits as
are agreed upon by the participating institu-
tions for the period that such intern or resi-
dent serves in a Department facility furnish-
ing hospital care or medical services;

(C) tax on employers pursuant to chapter 21
of the Internal Revenue Code of 1986, where ap-
plicable; and

(D) an amount to cover a pro rata share of
the cost of expense of such central administra-
tive agency.

(3)(A) Any amounts paid by the Secretary to
such central administrative agency to cover the
cost of hospitalization, medical care, or life in-
surance or other employee benefits shall be in
lieu of any benefits of like nature to which such
intern or resident may be entitled under the
provisions of title 5, and the acceptance of sti-
pends and employee benefits from the des-
ignated central administrative agency shall con-
stitute a waiver by the recipient of any claim
such recipient might have to any payment of
stipends or employee benefits to which such re-
cipient may be entitled under this title or title

(B) Notwithstanding subparagraph (A), any pe-
riod of service of any such intern or resident in
a Department facility furnishing hospital care
or medical services shall be deemed creditable
service for the purposes of section 8332 of title 5.
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(4) The agreement with such central adminis-
trative agency may further provide that the des-
ignated central administrative agency shall—

(A) make all appropriate deductions from
the stipend of each intern and resident for
local, State, and Federal taxes;

(B) maintain all records pertinent to such
deductions and make proper deposits of such
deductions; and

(C) maintain all records pertinent to the
leave accrued by such intern and resident for
the period during which such recipient serves
in a participating facility, including a Depart-
ment facility furnishing hospital care or medi-
cal services.

(5) Leave described in paragraph (4)(C) may be
pooled, and the intern or resident may be af-
forded leave by the facility in which such person
is serving at the time the leave is to be used to
the extent of such person’s total accumulated
leave, whether or not earned at the facility in
which such person is serving at the time the
leave is to be afforded.

(Added Pub. L. 10240, title IV, §401(b)(2), May 7,
1991, 105 Stat. 227; amended Pub. L. 104-262, title
III, §345, Oct. 9, 1996, 110 Stat. 3208.)

REFERENCES IN TEXT

The civil service laws, referred to in subsec. (a)(1), are
set out in Title 5, Government Organization and Em-
ployees. See, particularly, section 3301 et seq. of Title
5.

The classification laws, referred to in subsec. (a)(1),
are classified generally to chapter 51 (§5101 et seq.) and
to subchapter III (§5331 et seq.) of chapter 53 of Title 5.

Chapter 21 of the Internal Revenue Code of 1986, re-
ferred to in subsec. (¢)(2)(C), is classified to chapter 21
(§3101 et seq.) of Title 26, Internal Revenue Code.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4114(b) of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1996—Subsec. (¢)(2), (3)(B). Pub. L. 104-262, §345(1),
substituted ‘‘Department facility furnishing hospital
care or medical services” for ‘‘Department hospital”
wherever appearing.

Subsec. (¢)(4)(C). Pub. L. 104-262, §345(2), substituted
“participating facility’’ for ‘‘participating hospital”.

Pub. L. 104-262, §345(1), substituted ‘‘Department fa-
cility furnishing hospital care or medical services” for
“‘Department hospital’’.

Subsec. (¢)(5). Pub. L. 104-262, §345(3), substituted ‘‘fa-
cility” for ‘‘hospital’’ in two places.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7407, 7408, 7423,
7425, 7461 of this title; title 5 section 5102.

§ 7407. Administrative provisions for section 7405
and 7406 appointments

(a) When the Under Secretary for Health de-
termines that it is not possible to recruit quali-
fied citizens for the necessary services, appoint-
ments under sections 7405 and 7406 of this title
may be made without regard to the citizenship
requirements of section 7402(c) of this title or of
any other law prohibiting the employment of, or
payment of compensation to, a person who is
not a citizen of the United States.
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(b)(1) Subject to paragraph (2), the Under Sec-
retary for Health may waive for the purpose of
the appointment of an individual under section
7405 or 7406 of this title the requirements set
forth in section 7402(b) of this title—

(A) that a physician, dentist, psychologist,
optometrist, registered nurse, practical or vo-
cational nurse, or physical therapist be li-
censed or certified, as appropriate;

(B) that the licensure or certification of
such an individual be in a State; and

(C) that a psychologist have completed an
internship.

(2) The waivers authorized in paragraph (1)
may be granted—

(A) in the case of clauses (A) and (C) of such
paragraph, if the individual (i) will be em-
ployed to conduct research or serve in an aca-
demic position, and (ii) will have no respon-
sibility for furnishing direct patient care serv-
ices; and

(B) in the case of clause (B) of such para-
graph, if the individual will be employed to
serve in a country other than the United
States and the individual’s licensure or reg-
istration is in the country in which the indi-
vidual is to serve.

(¢) The program of training prescribed by the
Secretary in order to qualify a person for the po-
sition of full-time physician assistant or ex-
panded-function dental auxiliary shall be con-
sidered a full-time institutional program for
purposes of chapter 34 of this title. The Sec-
retary may consider training for such a position
to be on a less than full-time basis for purposes
of such chapter when the combined classroom
(and other formal instruction) portion of the
program and the on-the-job training portion of
the program total less than 30 hours per week.

(d) A person may not be appointed under sec-
tion 7405 or 7406 of this title to an occupational
category described in section 7401(1) of this title
or in section 7406 of this title unless the person
meets the requirements established in section
7402(d) of this title and regulations prescribed
under that section.

(e) In accordance with the provisions of sec-
tion 7425(b) of this title, the provisions of chap-
ter 34 of title 5 pertaining to part-time career
employment shall not apply to part-time ap-
pointments under sections 7405 and 7406 of this
title.

(Added Pub. L. 10240, title IV, §401(b)(2), May 7,
1991, 105 Stat. 228; amended Pub. L. 102-405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4114(c)—(g) of this title prior to the re-
peal of that section as part of the complete revision of
chapter 73 of this title by Pub. L. 102-40.

AMENDMENTS
1992—Subsecs. (a), (b)(1). Pub. L. 102-405 substituted
‘““Under Secretary for Health’’ for ‘‘Chief Medical Direc-
tor”.
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7402 of this title.
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§7408. Appointment of additional employees

(a) There shall be appointed by the Secretary
under civil service laws, rules, and regulations,
such additional employees, other than those
provided in section 7306 and paragraphs (1) and
(3) of section 7401 of this title and those specified
in sections 7405 and 7406 of this title, as may be
necessary to carry out the provisions of this
chapter.

(b) The Secretary, after considering an indi-
vidual’s existing pay, higher or unique qualifica-
tions, or the special needs of the Department,
may appoint the individual to a position in the
Administration providing direct patient-care
services or services incident to direct patient-
services at a rate of pay above the minimum
rate of the appropriate grade.

(Added Pub. L. 10240, title IV, §401(b)(2), May 7,
1991, 105 Stat. 229; amended Pub. L. 103-446, title
XII, §1201(e)(21), Nov. 2, 1994, 108 Stat. 4686.)

REFERENCES IN TEXT
The civil service laws, referred to in subsec. (a), are

set forth in Title 5, Government Organization and Em-
ployees. See, particularly section 3301 et seq. of Title 5.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4111 of this title prior to the repeal of
that section as part of the complete revision of chapter
73 of this title by Pub. L. 102-40.

AMENDMENTS

1994—Subsec. (a). Pub. L. 103-446 substituted ‘‘civil
service’’ for ‘‘civil-service”’.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7405 of this title.

§7409. Contracts for scarce medical specialist
services

(a) The Secretary may enter into contracts
with institutions and persons described in sub-
section (b) to provide scarce medical specialist
services at Department facilities. Such services
may include the services of physicians, dentists,
podiatrists, optometrists, nurses, physician as-
sistants, expanded-function dental auxiliaries,
technicians, and other medical support person-
nel.

(b) Institutions and persons with whom the
Secretary may enter into contracts under sub-
section (a) are the following:

(1) Schools and colleges of medicine, osteop-
athy, dentistry, podiatry, optometry, and
nursing.

(2) Clinics.

(3) Any other group or individual capable of
furnishing such scarce medical specialist serv-
ices.

(Added Pub. L. 10240, title IV, §401(b)(2), May 7,
1991, 105 Stat. 229.)
PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4117 of this title prior to the repeal of
that section as part of the complete revision of chapter
73 of this title by Pub. L. 102-40.

§7410. Additional pay authorities

The Secretary may authorize the Under Sec-
retary for Health to pay advance payments, re-
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cruitment or relocation bonuses, and retention
allowances to the personnel described in para-
graph (1) of section 7401 of this title, or inter-
view expenses to candidates for appointment as
such personnel, in the same manner, and subject
to the same limitations, as in the case of the au-
thority provided under sections b5524a, 5706b,
5763, and 5754 of title 5.

(Added Pub. L. 102-40, title I, §103(a)[(1)], May 7,
1991, 105 Stat. 198; amended Pub. L. 102-405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

AMENDMENTS

1992—Pub. L. 102-405 substituted ‘‘Under Secretary for
Health” for ‘‘Chief Medical Director”’.

§7411. Full-time board-certified physicians and
dentists: reimbursement of continuing pro-
fessional education expenses

The Secretary shall reimburse any full-time
board-certified physician or dentist appointed
under section 7401(1) of this title for expenses in-
curred, up to $1,000 per year, for continuing pro-
fessional education.

(Added Pub. L. 10240, title I, §103(a)[(1)], May 7,
1991, 105 Stat. 199.)

EFFECTIVE DATE

Section 103(b) of Pub. L. 102-40 provided that: ‘Sec-
tion 7411 of title 38, United States Code, as added by
subsection (a), shall apply with respect to expenses in-
curred for continuing professional education that is
pursued after September 30, 1991.”’

SUBCHAPTER II—COLLECTIVE BARGAINING
AND PERSONNEL ADMINISTRATION

§7421. Personnel administration: in general

(a) Notwithstanding any law, Executive order,
or regulation, the Secretary shall prescribe by
regulation the hours and conditions of employ-
ment and leaves of absence of employees ap-
pointed under any provision of this chapter in
positions in the Veterans Health Administration
listed in subsection (b).

(b) Subsection (a) refers to the following posi-
tions:

(1) Physicians.

(2) Dentists.

(3) Podiatrists.

(4) Optometrists.

(5) Registered nurses.

(6) Physician assistants.

(7) Expanded-duty dental auxiliaries.

(Added Pub. L. 10240, title II, §202, May 7, 1991,
105 Stat. 200.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4108(a) of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

PRESERVATION OF EXISTING COLLECTIVE-BARGAINING
ARRANGEMENTS AND PENDING ACTIONS

Section 205 of Pub. L. 102-40 provided that:

‘“(a) EXISTING COLLECTIVE-BARGAINING ARRANGE-
MENTS.—Any determination under chapter 71 of title 5,
United States Code, of a collective bargaining unit
within the Veterans Health Administration of the De-
partment of Veterans Affairs, and any recognition
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under that chapter of an employee labor organization
as the exclusive bargaining representative for employ-
ees in a collective bargaining unit of the Department of
Veterans Affairs, that is in effect on the date of the en-
actment of this Act [May 7, 1991] shall not be affected
by the amendments made by this Act [see Tables for
classification] and shall continue in effect in accord-
ance with the terms of such determination or regula-
tion.

‘“(b) PENDING CASES.—With respect to cases pending
on the date of the enactment of this Act [May 7, 1991],
or those cases which are brought before the establish-
ment of either an administrative grievance procedure
pursuant to section 7463 of title 38, United States Code
(as added by the amendments made by this title), or a
negotiated grievance procedure established under a col-
lective bargaining agreement, such cases shall proceed
in the same manner as they would have if this Act [see
Tables for classification] had not been enacted.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7422, 7423 of this
title.

§ 7422, Collective bargaining

(a) Except as otherwise specifically provided
in this title, the authority of the Secretary to
prescribe regulations under section 7421 of this
title is subject to the right of Federal employees
to engage in collective bargaining with respect
to conditions of employment through represent-
atives chosen by them in accordance with chap-
ter 71 of title 5 (relating to labor-management
relations).

(b) Such collective bargaining (and any griev-
ance procedures provided under a collective bar-
gaining agreement) in the case of employees de-
scribed in section 7421(b) of this title may not
cover, or have any applicability to, any matter
or question concerning or arising out of (1) pro-
fessional conduct or competence, (2) peer review,
or (3) the establishment, determination, or ad-
justment of employee compensation under this
title.

(c) For purposes of this section, the term ‘“‘pro-
fessional conduct or competence’” means any of
the following:

(1) Direct patient care.
(2) Clinical competence.

(d) An issue of whether a matter or question
concerns or arises out of (1) professional conduct
or competence, (2) peer review, or (3) the estab-
lishment, determination, or adjustment of em-
ployee compensation under this title shall be de-
cided by the Secretary and is not itself subject
to collective bargaining and may not be re-
viewed by any other agency.

(e) A petition for judicial review or petition
for enforcement under section 7123 of title 5 in
any case involving employees described in sec-
tion 7421(b) of this title or arising out of the ap-
plicability of chapter 71 of title 5 to employees
in those positions, shall be taken only in the
United States Court of Appeals for the District
of Columbia Circuit.

(Added Pub. L. 102-40, title II, §202, May 7, 1991,
105 Stat. 200.)

§7423. Personnel administration: full-time em-
ployees

(a) The hours of employment in carrying out
responsibilities under this title of any employee
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who is appointed in the Administration under
any provision of this chapter on a full-time basis
in a position listed in section 7421(b) of this title
(other than an intern or resident appointed pur-
suant to section 7406 of this title) and who ac-
cepts responsibilities for carrying out profes-
sional services for remuneration other than
those assigned under this title shall consist of
not less than 80 hours in a biweekly pay period
(as that term is used in section 5504 of title 5).

(b) A person covered by subsection (a) may not
do any of the following:

(1) Teach or provide consultative services at
any affiliated institution if such teaching or
consultation will, because of its nature or du-
ration, conflict with such person’s responsibil-
ities under this title.

(2) Accept payment under any insurance or
assistance program established under title
XVIII or XIX of the Social Security Act or
under chapter 55 of title 10 for professional
services rendered by such person while carry-
ing out such person’s responsibilities under
this title.

(3) Accept from any source, with respect to
any travel performed by such person in the
course of carrying out such person’s respon-
sibilities under this title, any payment or per
diem for such travel, other than as provided
for in section 4111 of title 5.

(4) Request or permit any individual or orga-
nization to pay, on such person’s behalf for in-
surance insuring such person against mal-
practice claims arising in the course of carry-
ing out such person’s responsibilities under
this title or for such person’s dues or similar
fees for membership in medical or dental soci-
eties or related professional associations, ex-
cept where such payments constitute a part of
such person’s remuneration for the perform-
ance of professional responsibilities permitted
under this section, other than those carried
out under this title.

(5) Perform, in the course of carrying out
such person’s responsibilities under this title,
professional services for the purpose of gener-
ating money for any fund or account which is
maintained by an affiliated institution for the
benefit of such institution, or for such person’s
personal benefit, or both.

(¢c) In the case of any fund or account de-
scribed in subsection (b)(5) that was established
before September 1, 1973—

(1) the affiliated institution shall submit
semiannually an accounting to the Secretary
and to the Comptroller General of the United
States with respect to such fund or account
and shall maintain such fund or account sub-
ject to full public disclosure and audit by the
Secretary and the Comptroller General for a
period of three years or for such longer period
as the Secretary shall prescribe, and

(2) no person in a position specified in para-
graph (1)(B) may receive any cash from
amounts deposited in such fund or account de-
rived from services performed before that
date.

(d) As used in this section:
(1) The term ‘“‘affiliated institution’ means a
medical school or other institution of higher
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learning with which the Secretary has a con-
tract or agreement as referred to in section
7313 of this title for the training or education
of health personnel.

(2) The term ‘‘remuneration’ means the re-
ceipt of any amount of monetary benefit from
any non-Department source in payment for
carrying out any professional responsibilities.

(e)(1) The Secretary shall establish a leave
transfer program for the benefit of health-care
professionals in positions listed in section 7401(1)
of this title. The Secretary may also establish a
leave bank program for the benefit of such
health-care professionals.

(2) To the maximum extent feasible—

(A) the leave transfer program shall provide
the same or similar requirements and condi-
tions as are provided for the program estab-
lished by the Director of the Office of Person-
nel Management under subchapter III of chap-
ter 63 of title 5; and

(B) any leave bank program established pur-
suant to paragraph (1) shall be consistent with
the requirements and conditions provided for
agency leave bank programs in subchapter IV
of such chapter.

(3) Participation by a health-care professional
in the leave transfer program established pursu-
ant to paragraph (1), and in any leave bank pro-
gram established pursuant to such paragraph,
shall be voluntary. The Secretary may not re-
quire any health-care professional to participate
in such a program.

(4)(A) The Secretary and the Director of the
Office of Personnel Management may enter into
an agreement that permits health-care profes-
sionals referred to in paragraph (1) to partici-
pate in the leave transfer program established
by the Director of the Office of Personnel Man-
agement under subchapter III of chapter 63 of
title 5 or in any leave bank program established
for other employees of the Department pursuant
to subchapter IV of chapter 63 of title 5, or both.

(B) Participation of such health-care profes-
sionals in a leave transfer program or a leave
bank program pursuant to an agreement entered
into under subparagraph (A) shall be subject to
such requirements and conditions as may be pre-
scribed in such agreement.

(5) The Secretary is not required to establish
a leave transfer program for any personnel per-
mitted to participate in a leave transfer pro-
gram pursuant to an agreement referred to in
paragraph (4).

(f) The Secretary may purchase promotional
items of nominal value for use in the recruit-
ment of individuals for employment under this
chapter. The Secretary shall prescribe guide-
lines for the administration of the preceding
sentence.

(Added and amended Pub. L. 102-40, title II, §202,
title IV, §401(b)(3)(A), May 7, 1991, 105 Stat. 201,
230; Pub. L. 102-405, title II, §203, title III,
§302(c)(1), Oct. 9, 1992, 106 Stat. 1983, 1984; Pub. L.
104262, title III, §347, Oct. 9, 1996, 110 Stat. 3208.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec. (b)(2),
is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended.
Titles XVIII and XIX of the Act are classified generally
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to subchapters XVIII (§1395 et seq.) and XIX (§1396 et
seq.), respectively, of chapter 7 of Title 42, The Public
Health and Welfare. For complete classification of this
Act to the Code, see section 1305 of Title 42 and Tables.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4108(a), (c), and (e) of this title prior
to the repeal of that section as part of the complete re-
vision of chapter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1996—Subsec. (b). Pub. L. 104262, §347(a), redesig-
nated pars. (2) to (6) as (1) to (5), respectively, and
struck out former par. (1) which read as follows: ‘“As-
sume responsibility for the medical care of any patient
other than a patient admitted for treatment at a De-
partment facility, except in those cases where the per-
son, upon request and with the approval of the Under
Secretary for Health, assumes such responsibilities to
assist communities or medical practice groups to meet
medical needs which would not otherwise be available
for a period not to exceed 180 calendar days, which may
be extended by the Under Secretary for Health for addi-
tional periods not to exceed 180 calendar days each.”

Subsec. (¢). Pub. L. 104-262, §347(b), substituted ‘‘sub-
section (b)(6)” for ‘‘subsection (b)(6)” in introductory
provisions.

1992—Subsec. (b)(1). Pub. L. 102-405, §302(c)(1), sub-
stituted ‘““Under Secretary for Health’ for ‘‘Chief Medi-
cal Director’ in two places.

Subsec. (f). Pub. L. 102-405, §203, added subsec. (f).

1991—Subsec. (e). Pub. L. 102-40, §401(b)(3)(A), added
subsec. (e).

ESTABLISHMENT OF LEAVE BANK PROGRAM

For provision authorizing the establishment of a
leave bank program for health-care professional cov-
ered under subsec. (e) of former section 4108 of this title
[now covered by subsec. (e) of this section] similar to
the leave bank program for Federal civilian employees
in reserves who were activated during Persian Gulf
War, see section 361 of Pub. L. 102-25, set out as a Leave
Bank for Federal Civilian Employees in Reserves Who
Were Activated During Persian Gulf War note under
section 6361 of Title 5, Government Organization and
Employees.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7616 of this title.

§7424. Travel expenses of certain employees

(a) The Secretary may pay the expenses (other
than membership fees) of persons described in
sections 7306 and 7401(1) of this title (including
persons in positions described in section 7401(1)
of this title who are appointed on a temporary
full-time basis or a part-time basis under sec-
tion 7405 of this title) who are detailed by the
Under Secretary for Health to attend meetings
of associations for the promotion of medical and
related science.

(b)(1) The Secretary may prescribe regulations
establishing conditions under which officers and
employees of the Administration who are na-
tionally recognized principal investigators in
medical research may be permitted to accept
payment, in cash or in kind, from non-Federal
agencies, organizations, and individuals for
travel and such reasonable subsistence expenses
as are approved by the Secretary pursuant to
such regulations—

(A) in connection with their attendance at
meetings or in performing advisory services
concerned with the functions or activities of
the Department; or
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(B) in connection with acceptance of signifi-
cant awards or with activity related thereto
concerned with functions or activities of the
Department.

(2) Any such payment may be retained by such
officers and employees to cover the cost of such
expenses or shall be deposited to the credit of
the appropriation from which the cost of such
expenses is paid, as may be provided in such reg-
ulations.

(Added Pub. L. 102-40, title IV, §401(b)(3)(B), May
7, 1991, 105 Stat. 230; amended Pub. L. 102-405,
title III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in sections 4108(d) and 4113 of this title prior to
the repeal of those sections as part of the complete re-
vision of chapter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Subsec. (a). Pub. L. 102405 substituted ‘‘Under
Secretary for Health” for ‘‘Chief Medical Director”.

§ 7425. Employees: laws not applicable

(a) Physicians, dentists, nurses, and other
health-care professionals employed by the Ad-
ministration and appointed under section 7306,
7401(1), 7405, or 7406 of this chapter are not sub-
ject to the following provisions of law:

(1) Section 413 of the Civil Service Reform

Act of 1978.

(2) Subchapter II of chapter 31 of title 5.
(3) Subchapter VIII of chapter 33 of title 5.
(4) Subchapter V of chapter 35 of title 5.
(5) Subchapter II of chapter 43 of title 5.
(6) Section 4507 of title 5.

(7) Subchapter VIII of chapter 53 of title 5.
(8) Subchapter V of chapter 75 of title 5.

(b) Notwithstanding any other provision of
law, no provision of title b or any other law per-
taining to the civil service system which is in-
consistent with any provision of section 7306 of
this title or this chapter shall be considered to
supersede, override, or otherwise modify such
provision of that section or this chapter except
to the extent that such provision of title 5 or of
such other law specifically provides, by specific
reference to a provision of this chapter, or such
provision to be superseded, overridden, or other-
wise modified.

(Added Pub. L. 102-40, title IV, §401(b)(3)(B), May
7, 1991, 105 Stat. 231.)

REFERENCES IN TEXT

Section 413 of the Civil Service Reform Act of 1978,
referred to in subsec. (a)(1), is section 413 of Pub. L.
95-454, title IV, Oct. 13, 1978, 92 Stat. 1175, which is set
out as a note under section 3133 of Title 5, Government
Organization and Employees.

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in sections 4101(e) and 4119 of this title prior to
the repeal of those sections as part of the complete re-
vision of chapter 73 of this title by Pub. L. 102-40.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7404, 7407 of this
title.
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§7426. Retirement rights

(a) Except as provided in subsection (b), per-
sons appointed to the Administration shall be
subject to the provisions of and entitled to bene-
fits under subchapter III of chapter 83 of title 5
or subchapter II of chapter 84 of title 5, which-
ever is applicable.

(b)(1) In computing the annuity under sub-
chapter III of chapter 83, or subchapter II of
chapter 84, of title b of an individual who retires
under such subchapter (other than under section
8337 or 8451 of such title) after December 31, 1981,
and who served at any time on a less-than-full-
time basis in a position in the Administration to
which such individual was appointed under sub-
chapter I—

(A) for the purpose of determining such indi-
vidual’s average pay, as defined by section
8331(4) or 8401(3) of title 5, whichever is appli-
cable, the annual rate of basic pay for full-
time service shall be deemed to be such indi-
vidual’s rate of basic pay; and

(B) the amount of such individual’s annuity
as computed under section 8339 or 8415 of title
5 (before application of any reduction required
by subsection (i) of section 8339) shall be mul-
tiplied by the fraction equal to the ratio that
that individual’s total full-time equivalent
service bears to that individual’s creditable
service as determined under section 8332 or
8411 of title 5, whichever is applicable.

(2) For the purposes of paragraph (1)(B), an in-
dividual’s full-time equivalent service is the in-
dividual’s creditable service as determined
under section 8332 or 8411 of title 5, whichever is
applicable, except that any period of service of
such individual served on a less-than-full-time
basis shall be prorated based on the fraction
such service bears to full-time service. For the
purposes of the preceding sentence, full-time
service shall be considered to be 80 hours of serv-
ice per biweekly pay period.

(3) A survivor annuity computed under section
8341, or subchapter IV of chapter 84, of title 5
based on the service of an individual described
in paragraph (1) shall be computed based upon
such individual’s annuity as determined in ac-
cordance with such paragraph.

(c) The Secretary may authorize an exception
to the restrictions in subsections (a), (b), and (c)
of section 5532 of title 5 if necessary to meet spe-
cial or emergency employment needs which re-
sult from a severe shortage of well-qualified can-
didates in physician positions, and registered
nurse positions, which otherwise cannot be read-
ily met. The authority of the Secretary under
the preceding sentence with respect to reg-
istered-nurse positions expires on December 31,
1994.

(Added Pub. L. 10240, title IV, §401(b)(3)(B), May

7, 1991, 105 Stat. 231; amended Pub. L. 102-585,
title V, §522, Nov. 4, 1992, 106 Stat. 4959.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in sections 4107(i) and 4109 of this title prior to
the repeal of those sections as part of the complete re-
vision of chapter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Subsec. (¢). Pub. L. 102-585 substituted ‘‘Decem-
ber 31, 1994 for ‘‘September 30, 1992.
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SUBCHAPTER III—SPECIAL PAY FOR
PHYSICIANS AND DENTISTS

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 7404, 7458 of
this title.

§ 7431. Special pay: authority

(a) In order to recruit and retain highly quali-
fied physicians and dentists in the Veterans
Health Administration, the Secretary shall pro-
vide special pay under this subchapter. Such
special pay shall be provided under regulations
that the Secretary shall prescribe to carry out
this subchapter. Before prescribing regulations
under this subchapter, the Secretary shall re-
ceive the recommendations of the Under Sec-
retary for Health with respect to those regula-
tions.

(b) Special pay may be paid to a physician or
dentist under this subchapter only upon the exe-
cution of, and for the duration of, a written
agreement entered into by the physician or den-
tist in accordance with section 7432 of this title.

(c) A physician or dentist serving a period of
obligated service pursuant to chapter 76 of this
title is not eligible for special pay under this
subchapter during the first three years of such
obligated service, except that, at the discretion
of the Secretary and upon the recommendation
of the Under Secretary for Health, such a physi-
cian or dentist may be paid special pay for full-
time status during those three years.

(d)(1) The Secretary may determine categories
of positions applicable to either physicians or
dentists, or both, in the Veterans Health Admin-
istration as to which there is no significant re-
cruitment and retention problem. While any
such determination is in effect, the Secretary
may not enter into an agreement under this sub-
chapter with a physician or dentist serving in a
position covered by the determination. Before
making a determination under this paragraph,
the Secretary shall receive the recommenda-
tions of the Under Secretary for Health with re-
spect to the determination.

(2) Not later than one year after making any
such determination with respect to a category
of positions, and each year thereafter that such
determination remains in effect, the Secretary
shall make a redetermination.

(3) Any determination under this subsection
shall be in accordance with regulations pre-
scribed to carry out this subchapter.

(e) If the Under Secretary for Health deter-
mines that payment of special pay to a physi-
cian or dentist who is employed on a less than
half-time basis is the most cost-effective way
available for providing needed medical or dental
specialist services at a Department facility, the
Under Secretary for Health may authorize the
payment of special pay for factors other than for
full-time status to that physician or dentist at
a rate computed on the basis of the proportion
that the part-time employment of the physician
or dentist bears to full-time employment.

(f) Special pay may not be paid under this sec-
tion to a physician or dentist who—

(1) is employed on less than a quarter-time
basis or on an intermittent basis;

(2) occupies an internship or residency train-
ing position; or
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(3) is a reemployed annuitant.

(g2)(1) In the case of a physician or dentist who
is employed in a position that is covered by a
determination by the Secretary under sub-
section (d)(1) that the Administration does not
have a significant recruitment or retention
problem with respect to a particular category of
positions and who on the day before the effec-
tive date of this subchapter was receiving spe-
cial pay under an agreement entered into under
section 41181 of this title (as in effect before
such date), the Secretary may pay to that physi-
cian or dentist, in addition to basic pay, reten-
tion pay under this subsection.

(2) The annual rate of such retention pay for
any individual may not exceed the rate which,
when added to the rate of basic pay payable to
that individual, is equal to the sum of the an-
nual rate of basic pay and the annual rate of
special pay paid to that physician or dentist
pursuant to the final agreement with that indi-
vidual under such section 4118.1

(3) Such retention pay shall be treated for all
purposes as special pay paid under subchapter
IIT of chapter 74 of this title.

(4) Retention pay under this subsection shall
be paid under such regulations as the Secretary
may prescribe.

(Added Pub. L. 102-40, title I, §102, May 7, 1991,
105 Stat. 188; amended Pub. L. 102-405, title III,
§302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

REFERENCES IN TEXT

For the effective date of this subchapter, referred to
in subsec. (g)(1), see section 104 of Pub. L. 102-40, set out
as an Effective Date note below.

Section 4118 of this title, referred to in subsec. (g)(1),
(2), was repealed by Pub. L. 10240, title IV, §401(a)(3),
May 7, 1991, 105 Stat. 210.

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4118 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Subsecs. (a), (c), (d)(1), (e). Pub. L. 102-405 sub-
stituted ‘‘Under Secretary for Health’’ for ‘‘Chief Medi-
cal Director’ wherever appearing.

EFFECTIVE DATE

Section 104 of Pub. L. 102-40 provided that:

‘‘(a) EFFECTIVE DATE.—Subchapter III of chapter 74 of
title 38, United States Code, as added by section 102,
shall take effect on the first day of the first pay period
beginning after the earlier of—

‘(1) July 1, 1991; or
‘“(2) the end of the 90-day period beginning on the

date of the enactment of this Act [May 7, 1991].

““(b) TRANSITIONS PROVISIONS.—(1) In the case of an
agreement entered into under section 4118 of title 38,
United States Code [former section 4118 of this title],
before the date of the enactment of this Act [May 7,
1991] that expires after the effective date specified in
subsection (a), the Secretary of Veterans Affairs and
the physician or dentist concerned may agree to termi-
nate that agreement as of that effective date in order
to permit a new agreement under subchapter III of
chapter 74 of title 38, United States Code, as added by
section 102, to take effect as of that effective date.

“(2) In the case of an agreement entered into under
section 4118 of title 38, United States Code, before the

1See References in Text note below.
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date of the enactment of this Act that expires during
the period beginning on the date of the enactment of
this Act and ending on the effective date specified in
subsection (a), an extension or renewal of that agree-
ment may not extend beyond that effective date.

“(3) In the case of a physician or dentist who begins
employment with the Department of Veterans Affairs
during the period beginning on the date of the enact-
ment of this Act and ending on the effective date speci-
fied in subsection (a) who is eligible for an agreement
under section 4118 of title 38, United States Code, any
such agreement may not extend beyond that effective
date.

‘‘(c) SAVINGS PROVISION.—Except as provided in sub-
section (b)(1), any agreement entered into under sec-
tion 4118 of title 38, United States Code, before the ef-
fective date specified in subsection (a) shall remain in
effect in accordance with its terms and shall be treated
for all purposes in accordance with such section as in
effect on the day before such effective date.

¢(d) PROHIBITION OF RETROACTIVE AGREEMENTS.—AnN
agreement entered into under subchapter III of chapter
74 of title 38, United States Code, as added by section
102, may not provide special pay with respect to a pe-
riod before the effective date specified in subsection
(a).”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7432, 7434, 7436
of this title.

§ 7432. Special pay: written agreements

(a) An agreement entered into by a physician
or dentist under this subchapter shall cover a
period of one year of service in the Veterans
Health Administration unless the physician or
dentist agrees to an agreement for a longer pe-
riod of service, not to exceed four years, as spec-
ified in the agreement. A physician or dentist
who has previously entered into such an agree-
ment is eligible to enter into a subsequent
agreement unless the physician or dentist has
failed to refund to the United States any
amount which the physician or dentist is obli-
gated to refund under any such previous agree-
ment.

(b)(1) An agreement under this subchapter
shall provide that, if the physician or dentist en-
tering into the agreement voluntarily, or be-
cause of misconduct, fails to complete any of
the years of service covered by the agreement
(measured from the anniversary date of the
agreement), the physician or dentist shall re-
fund an amount of special pay received under
the agreement for that year equal to—

(A) in the case of a failure during the first
year of service under the agreement, 100 per-
cent of the amount received for that year;

(B) in the case of a failure during the second
year of service under the agreement, 75 per-
cent of the amount received for that year;

(C) in the case of a failure during the third
year of service under the agreement, 50 per-
cent of the amount received for that year; and

(D) in the case of a failure during the fourth
year of service under the agreement, 25 per-
cent of the amount received for that year.

(2)(A) The Secretary may waive (in whole or in
part) the requirement for a refund under para-
graph (1) in any case if the Secretary determines
(in accordance with regulations prescribed under
section 7431(a) of this title) that the failure to
complete such period of service is the result of



§7432

circumstances beyond the control of the physi-
cian or dentist.

(B) The Secretary may suspend a special pay
agreement entered into under this section in the
case of a physician or dentist who, having en-
tered into the special pay agreement, enters a
residency training program. Any such suspen-
sion shall terminate when the physician or den-
tist completes, withdraws from, or is no longer
a participant in the program. During the period
of such a suspension, the physician or dentist is
not subject to the provisions of paragraph (1).

(3) Any such agreement shall specify the terms
under which the Department and the physician
or dentist may elect to terminate the agree-
ment.

(c)(1) If a proposed agreement under this sub-
chapter will provide a total annual amount of
special pay to be provided to a physician or den-
tist who has previously entered into an agree-
ment under this subchapter (or under section
41181 of this title as in effect before the effective
date of the Department of Veterans Affairs Phy-
sician and Dentist Recruitment and Retention
Act of 1991) that will exceed the previous annual
amount of special pay provided for the physician
or dentist by more than 50 percent (other than
in the case of a physician or dentist employed in
an executive position in the Central Office of the
Department), or that will be less than the pre-
vious annual amount of special pay provided for
the physician or dentist by more than 25 per-
cent, the proposed agreement shall be promptly
submitted to the Secretary. The proposed agree-
ment shall not take effect if it is disapproved by
the Secretary within 60 days after the date on
which the physician or dentist entered into the
proposed agreement.

(2) For purposes of paragraph (1), the previous
annual amount of special pay provided for a
physician or dentist is the total annual amount
of special pay provided, or to be provided, to the
physician or dentist for the most recent year
covered by an agreement entered into by the
physician or dentist under this subchapter or
under section 41181 of this title. In the case of an
agreement entered into under section 41181 of
this title, incentive pay shall be treated as spe-
cial pay for purposes of this paragraph.

(3) The Secretary shall adjust special pay as
necessary for purposes of this subsection to re-
flect appropriately any change in the status of a
physician or dentist (A) from full-time status to
part-time status, (B) from part-time status to
full-time status, or (C) from one proportion of
time spent as a Department employee under
part-time status employment to a different pro-
portion.

(d)(1) If a proposed agreement under this sub-
chapter (other than an agreement in the case of
the Under Secretary for Health) will provide a
total annual amount of special pay to be pro-
vided to a physician or dentist which, when
added to the amount of basic pay of the physi-
cian or dentist, will be in excess of the amount
payable for positions specified in section 5312 of
title 5, the proposed agreement shall be prompt-
ly submitted for approval to the Secretary
through the Under Secretary for Health. The

1See References in Text note below.
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agreement shall take effect at the end of the 60-
day period beginning on the date on which the
physician or dentist entered into the proposed
agreement if it is neither approved nor dis-
approved within that 60-day period. If the agree-
ment is approved within that period, the agree-
ment shall take effect as of the date of the ap-
proval. A proposed agreement may be dis-
approved under this paragraph only if it is de-
termined that the amounts of special pay pro-
posed to be paid are not necessary to recruit or
retain the physician or dentist.

(2) A proposed agreement under this sub-
chapter with the Under Secretary for Health
may provide for payment of special pay for
which the Under Secretary for Health is eligible
under this subchapter (other than that specified
in section 7433(b)(4)(B) of this title) only to the
extent specifically approved by the Secretary.

(3) The Secretary shall include in the annual
report required by section 7440 of this title—

(A) a statement of the number of agreements
entered into during the period covered by the
report under which the total amount of special
pay to be provided, when added to the amount
of basic pay of the physician or dentist, will be
in excess of the amount payable for positions
specified in section 5312 of title 5;

(B) a statement of the number of proposed
agreements which during the period covered
by the report were disapproved under this sub-
section; and

(C) a detailed explanation of the basis for
disapproval of each such proposed agreement
which was disapproved under this subsection.

(4) This subsection does not apply to any pro-
posed agreement entered into after September
30, 1994.

(Added Pub. L. 10240, title I, §102, May 7, 1991,
105 Stat. 189; amended Pub. L. 102405, title III,
§302(c)(1), Oct. 9, 1992, 106 Stat. 1984; Pub. L.
104-262, title III, §346, Oct. 9, 1996, 110 Stat. 3208.)

REFERENCES IN TEXT

Section 4118 of this title, referred to in subsec. (c)(1),
(2), was repealed by Pub. L. 102-40, title IV, §401(a)(3),
May 7, 1991, 105 Stat. 210.

The effective date of the Department of Veterans Af-
fairs Physician and Dentist Recruitment and Retention
Act of 1991, referred to in subsec. (c)(1), probably means
the effective date of title I of Pub. L. 102-40, which en-
acted this subchapter, and which is generally effective
on first day of first pay period after July 1, 1991, subject
to certain transition and savings provisions, see section
104 of Pub. L. 102-40, set out as a note under section 7431
of this title.

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4118 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1996—Subsec. (b)(2). Pub. L. 104-262 designated exist-
ing provisions as subpar. (A) and added subpar. (B).

1992—Subsec. (d)(1), (2). Pub. L. 102-405 substituted
‘“Under Secretary for Health” for ‘‘Chief Medical Direc-
tor”” wherever appearing.

EFFECTIVE DATE

Section effective on first day of first pay period after
July 1, 1991, subject to transition and savings provi-
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sions and prohibition on retroactive agreements, see
section 104 of Pub. L. 102-40, set out as a note under sec-
tion 7431 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7431 of this title.

§7433. Special pay: full-time physicians

(a) The Secretary shall provide special pay
under this subchapter to eligible physicians em-
ployed on a full-time basis based upon the fac-
tors, and at the annual rates, specified in sub-
section (b).

(b) The special pay factors, and the annual
rates, applicable to full-time physicians are as
follows:

(1) For full-time status, $9,000.
(2)(A) For length of service as a physician
within the Veterans Health Administration—

Rate
Length of Service Mini- Maxi-
mum mum
2 years but less than 4 years ...... $4,000 $ 6,000
4 years but less than 8 years ...... 6,000 12,000
8 years but less than 12 years .... 12,000 18,000
12 years Or MOTE .......ccevevevenennnnns 12,000 25,000

(B) The Under Secretary for Health shall
specify a uniform national rate for each range
of years of service established by or under this
paragraph. The Under Secretary for Health
may, as to length of service in excess of 12
years, establish uniform national rates for
such ranges of years of service as the Under
Secretary for Health considers appropriate.

(3)(A) For service in a medical specialty with
respect to which there are extraordinary dif-
ficulties (on a nationwide basis or on the basis
of the needs of a specific medical facility) in
the recruitment or retention of qualified phy-
sicians, an annual rate of not more than
$40,000.

(B) For service by a physician who serves
only a portion of a year in a medical specialty
for which special pay is paid under subpara-
graph (A), the annual rate shall be calculated
on the basis of the proportion of time served
in the specialty for which the special pay is
paid.

(4)(A) For service in any of the following ex-
ecutive positions, an annual rate not to exceed
the rate applicable to that position as follows:

Rate
Position Mini-  Maxi-
mum mum
Service Chief (or in a com-
parable position as determined
by the Secretary) ......cccoceevennn. $4,500 $15,000
Chief of Staff or in an Executive
GTrade ...coveeveennieiieiieeineineeanes 14,500 25,000
Director Grade .........cccevvvinininnnn. 0 25,000

(B) For service in any of the following execu-
tive positions, the annual rate applicable to
that position as follows:

Rate
$20,000

Position
Deputy Service Director .........ccceveviiiinnnnnn.
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Position Rate
Service DIirector .......ccooeviviiiiiiiiiiiiiieeeens 25,000
Deputy Assistant Under Secretary for

Health ..ooooiiiiiiiiii e 27,500
Assistant Under Secretary for Health ......... 30,000
Associate Deputy Under Secretary for

Health ..oooooiiiiiiiiiiic e 35,000
Deputy Under Secretary for Health 40,000
Under Secretary for Health ................cceeeeee. 45,000

(C) For service by a physician who serves
only a portion of a year in an executive posi-
tion listed in subparagraph (A) or (B) or who
serves a portion of a year in such a position
and also serves a portion of that year in an-
other position or grade for which special pay
is provided under this section, the annual rate
shall be calculated on the basis of the propor-
tion of time served in the position or positions
for which special pay is provided.

(5) For specialty certification or first board
certification, $2,000, and for subspecialty cer-
tification or secondary board certification, an
additional $500.

(6) For service in a specific geographic loca-
tion with respect to which there are extraor-
dinary difficulties in the recruitment or reten-
tion of qualified physicians in a specific cat-
egory of physicians, an annual rate of not
more than $17,000.

(T)(A) For service by a physician with excep-
tional qualifications within a specialty, an an-
nual rate of not more than $15,000.

(B) Special pay under this paragraph may be
paid to a physician only if the payment of
such pay to that physician is approved by the
Under Secretary for Health personally and on
a case-by-case basis and only to the extent
that the rate paid under this paragraph, when
added to the total of the rates paid to that
physician under paragraphs (1) through (6),
does not exceed the total rate that may be
paid under those paragraphs to a physician
with the same length of service, specialty, and
position as the physician concerned.

(Added Pub. L. 102-40, title I, §102, May 7, 1991,
105 Stat. 191; amended Pub. L. 102405, title III,
§302(c)(1), Oct. 9, 1992, 106 Stat. 1984; Pub. L.
103-446, title XII, §1201(e)(22), Nov. 2, 1994, 108
Stat. 4686.)

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4118 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1994—Subsec. (b)(3)(A). Pub. L. 103-446 substituted
“nationwide’’ for ‘‘nation-wide”’.

1992—Subsec. (b)(2)(B), (4)(B), (7)(B). Pub. L. 102405
substituted ‘“Under Secretary for Health’ for ‘‘Chief
Medical Director’ wherever appearing.

EFFECTIVE DATE

Section effective on first day of first pay period after
July 1, 1991, subject to transition and savings provi-
sions and prohibition on retroactive agreements, see
section 104 of Pub. L. 102-40, set out as a note under sec-
tion 7431 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7432, 7434, 7437
of this title.



§7434

§ 7434. Special pay: part-time physicians

(a) Subject to section 7431(e) of this title and
subsection (b) of this section, special pay under
this subchapter for physicians employed on a
part-time basis shall be based on the special-pay
factors and annual rates specified in section 7433
of this title.

(b) The annual rate of special pay paid to a
physician employed on a part-time basis shall
bear the same ratio to the annual rate that the
physician would be paid under section 7433
(other than for full-time status) if the physician
were employed on a full-time basis as the
amount of part-time employment by the physi-
cian bears to full-time employment, except that
such ratio may not exceed 3/4.

(Added Pub. L. 102-40, title I, §102, May 7, 1991,
105 Stat. 192.)

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4118 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

EFFECTIVE DATE

Section effective on first day of first pay period after
July 1, 1991, subject to transition and savings provi-
sions and prohibition on retroactive agreements, see
section 104 of Pub. L. 10240, set out as a note under sec-
tion 7431 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 7437 of this title.

§ 7435. Special pay: full-time dentists

(a) The Secretary shall provide special pay
under this subchapter to eligible dentists em-
ployed on a full-time basis based upon the fac-
tors, and at the annual rates, specified in sub-
section (b).

(b) The special pay factors, and the annual
rates, applicable to full-time dentists are as fol-
lows:

(1) For full-time status, $3,500.
(2)(A) For length of service as a dentist with-
in the Veterans Health Administration—

Rate
Length of Service Mini- Maxi-
mum mum
2 years but less than 4 years ...... $1,000 $2,000
4 years but less than 8 years ...... 2,000 3,000
8 years but less than 12 years .... 3,000 3,500
12 years Or MOTE ......ccceuvnvevnnnnnnns 3,000 4,000

(B) The Under Secretary for Health shall
specify a uniform national rate for each range
of years of service established by or under this
paragraph. The Under Secretary for Health
may, as to length of service in excess of 12
years, establish uniform national rates for
such ranges of years of service as the Under
Secretary for Health considers appropriate.

(3)(A) For service in a dental specialty with
respect to which there are extraordinary dif-
ficulties (on a nationwide basis or on the basis
of the needs of a specific medical facility) in
the recruitment or retention of qualified den-
tists, an annual rate of not more than $20,000.
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(B) For service by a dentist who serves only
a portion of a year in a dental specialty for
which special pay is paid under subparagraph
(A), the annual rate shall be calculated on the
basis of the proportion of time served in the
specialty for which the special pay is paid.

(4)(A) For service in any of the following ex-
ecutive positions, an annual rate not to exceed
the rate applicable to that position as follows:

Rate
Position Mini- Maxi-
mum mum
Service Director ..........cccceenennene. $1,000 $9,000
Deputy Service Director ............ 1,000 8,000
Chief of Staff or in an Executive
GTade ...cooeevnveenieiiieiiieiieeieeannes 1,000 8,000
Director Grade ........ccoevvvvenenennnn. 0 8,000
Service Chief (or in a com-
parable position as determined
by the Secretary) ...........ceuen.n. 1,000 5,000

(B) For service in any of the following execu-
tive positions, the annual rate applicable to
that position as follows:

Position Rate
Assistant Under Secretary for Health (or

in a comparable position as determined

by the Secretary). ..oovovviiveiiieiiinieiininenns $10,000
Deputy Assistant Under Secretary for

Health .ooooiiiiiiiii e 10,000

(C) For service by a dentist who serves only
a portion of a year in an executive position
listed in subparagraph (A) or (B) or who serves
a portion of a year in such a position and also
serves a portion of that year in another posi-
tion or grade for which special pay is provided
under this section, the annual rate shall be
calculated on the basis of the proportion of
time served in the position or positions for
which special pay is provided.

(5) For specialty or first board certification,
$2,000 and for subspecialty or secondary board
certification, an additional $500.

(6) For service in a specific geographic loca-
tion with respect to which there are extraor-
dinary difficulties in the recruitment or reten-
tion of qualified dentists in a specific category
of dentists, an annual rate not more than
$5,000.

(T)(A) For service by a dentist with excep-
tional qualifications within a specialty, an an-
nual rate of not more than $5,000.

(B) Special pay under this paragraph may be
paid to a dentist only if the payment of such
pay to that dentist is approved by the Under
Secretary for Health personally and on a case-
by-case basis and only to the extent that the
rate paid under this paragraph, when added to
the total of the rates paid to that dentist
under paragraphs (1) through (6), does not ex-
ceed the total rate that may be paid under
those paragraphs to a dentist with the same
length of service, specialty, and position as
the dentist concerned.

(Added Pub. L. 102-40, title I, §102, May 7, 1991,
105 Stat. 193; amended Pub. L. 102405, title III,
§302(c)(1), Oct. 9, 1992, 106 Stat. 1984; Pub. L.
103-446, title XII, §1201(e)(22), Nov. 2, 1994, 108
Stat. 4686.)
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PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4118 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1994—Subsec. (b)(3)(A). Pub. L. 103-446 substituted
“nationwide’ for ‘‘nation-wide”’.

1992—Subsec. (b)(2)(B), (H)(B), (T)(B). Pub. L. 102-405
substituted ‘‘Under Secretary for Health” for ‘Chief
Medical Director’” wherever appearing.

EFFECTIVE DATE

Section effective on first day of first pay period after
July 1, 1991, subject to transition and savings provi-
sions and prohibition on retroactive agreements, see
section 104 of Pub. L. 102-40, set out as a note under sec-
tion 7431 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7436, 7437 of this
title.

§ 7436. Special pay: part-time dentists

(a) Subject to section 7431(e) of this title and
subsection (b) of this section, special pay under
this subchapter for dentists employed on a part-
time basis shall be based on the special-pay fac-
tors and annual rates specified in section 7435 of
this title.

(b) The annual rate of special pay paid to a
dentist employed on a part-time basis shall bear
the same ratio to the annual rate that the den-
tist would be paid under section 7435 of this title
(other than for full-time status) if the dentist
were employed on a full-time basis as the
amount of part-time employment by the dentist
bears to full-time employment, except that such
ratio may not exceed 3/4.

(Added Pub. L. 102-40, title I, §102, May 7, 1991,
105 Stat. 194.)

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4118 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

EFFECTIVE DATE

Section effective on first day of first pay period after
July 1, 1991, subject to transition and savings provi-
sions and prohibition on retroactive agreements, see
section 104 of Pub. L. 102-40, set out as a note under sec-
tion 7431 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7437 of this title.

§7437. Special pay: general provisions

(a) A physician who is provided special pay for
service in an executive position under paragraph
(4)(B) of section 7433(b) of this title may not also
be provided scarce specialty special pay under
paragraph (3) of that section. A dentist who is
provided special pay for service in an executive
position under paragraph (4) of section 7435(b) of
this title for service as a Service Director, Dep-
uty Service Director, Deputy Assistant Under
Secretary for Health, or Assistant Under Sec-
retary for Health may not also be provided
scarce specialty special pay under paragraph (3)
of that section.
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(b) The following determinations under this
subchapter shall be made under regulations pre-
scribed under section 7431 of this title:

(1) A determination that there are extraor-
dinary difficulties (on a nation-wide basis or
on the basis of the needs of a specific medical
facility) in the recruitment or retention of
qualified physicians in a medical specialty or
in the recruitment or retention of qualified
dentists in a dental specialty.

(2) A determination of the rate of special pay
to be paid to a physician or dentist for a factor
of special pay for which the applicable rate is
specified as a range of rates.

(3) A determination of whether there are ex-
traordinary difficulties in a specific geo-
graphic location in the recruitment or reten-
tion of qualified physicians in a specific cat-
egory of physicians or in the recruitment or
retention of qualified dentists in a specific
category of dentists.

(c) A determination for the purposes of this
subchapter that there are extraordinary difficul-
ties in the recruitment or retention of qualified
physicians in a medical specialty, or in the re-
cruitment or retention of qualified dentists in a
dental specialty, on the basis of the needs of a
specific medical facility may only be made upon
the request of the director of that facility.

(d) A physician or dentist may not be provided
scarce specialty pay under section 7433(b),
7434(b), 7435(b), or 7436(b) of this title (whichever
is applicable) on the basis of the needs of a spe-
cific medical facility unless the Secretary also
determines that geographic location pay under
that section is insufficient to meet the needs of
that facility for qualified physicians or dentists,
as the case may be.

(e)(1) A physician or dentist shall be paid spe-
cial pay under this subchapter at a rate not less
than the rate of special pay the physician or
dentist was paid under section 41181 of this title
as of the day before the effective date of this
subchapter if the physician or dentist—

(A) is employed on a full-time basis in the
Veterans Health Administration;

(B) was employed as a physician or dentist
on a full-time basis in the Administration on
the day before such effective date; and

(C) on such effective date was being paid for
no special-pay factors other than primary,
full-time, length of service, and specialty or
board certification.

(2) A physician or dentist shall be paid special
pay under this subchapter at a rate not less than
the rate of special pay the physician or dentist
was paid under section 41181 of this title as of
the day before the effective date of this sub-
chapter if the physician or dentist—

(A) is employed on a part-time basis in the
Veterans Health Administration;

(B) was employed as a physician or dentist
on a part-time basis in the Administration on
the day before such effective date; and

(C) on such effective date was being paid for
no special-pay factors other than primary,
full-time, length of service, and specialty or
board certification.

1See References in Text note below.
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(f) Any amount of special pay payable under
this subchapter shall be paid in equal install-
ments in accordance with regularly established
pay periods.

(g) Except as otherwise expressly provided by
law, special pay may not be provided to a physi-
cian or dentist in the Veterans Health Adminis-
tration for any factor not specified in section
7433, 7434, 7435, or 7436, as applicable, of this
title.

(h) In no case may the total amount of com-
pensation paid to a physician or dentist under
this title in any year exceed the amount of an-
nual compensation (excluding expenses) speci-
fied in section 102 of title 3.

(Added Pub. L. 102-40, title I, §102, May 7, 1991,
105 Stat. 194; amended Pub. L. 102-405, title II,
§204(a), title III, §302(c)(1), Oct. 9, 1992, 106 Stat.
1983, 1984.)

REFERENCES IN TEXT

Section 4118 of this title, referred to in subsec. (e)(1),
(2), was repealed by Pub. L. 10240, title IV, §401(a)(3),
May 7, 1991, 105 Stat. 210. See sections 7431 to 7440 of
this title.

For the effective date of this subchapter, referred to
in subsec. (e)(1), (2), see section 104 of Pub. L. 102-40, set
out as an Effective Date note under section 7431 of this
title.

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4118 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Subsec. (a). Pub. L. 102-405, §302(c)(1), sub-
stituted ‘‘Under Secretary for Health’ for ‘‘Chief Medi-
cal Director’ in two places.

Subsec. (e)(1)(C), (2)(C). Pub. L. 102-405, §204(a), sub-
stituted ‘‘for no special-pay factors other than primary,
full-time, length of service, and specialty or board cer-
tification” for “‘only for the special-pay factors of pri-
mary, full-time, and length of service” in par. (1)(C)
and for ‘‘only for the special-pay factors of primary and
length of service” in par. (2)(C).

EFFECTIVE DATE OF 1992 AMENDMENT

Section 204(b) of Pub. L. 102-405 provided that: ‘“The
amendments made by subsection (a) [amending this
section] shall apply as if enacted with the amendment
made by section 102 of the Department of Veterans Af-
fairs Health-Care Personnel Act of 1991 (Public Law
102-40; 105 Stat. 187) [enacting this section].”

EFFECTIVE DATE

Section effective on first day of first pay period after
July 1, 1991, subject to transition and savings provi-
sions and prohibition on retroactive agreements, see
section 104 of Pub. L. 102-40, set out as a note under sec-
tion 7431 of this title.

AVAILABILITY OF FUNDS

Section 204(c) of Pub. L. 102405 provided that: ‘“Ex-
penses incurred for periods before October 1, 1991, by
reason of the amendments made by subsection (a)
[amending this section] may be charged to fiscal year
1992 appropriations available for the same purpose.”

§7438. Special pay: coordination with other ben-
efits laws

(a) Special pay paid under this subchapter
shall be in addition to any other pay and allow-
ances to which a physician or dentist is entitled.
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(b)(1) A physician or dentist who has no sec-
tion 41181 service and has completed not less
than 15 years of service as a physician or dentist
in the Veterans Health Administration shall be
entitled to have special pay paid to the physi-
cian or dentist under this subchapter considered
basic pay for the purposes of chapter 83 or 84 of
title 5, as appropriate.

(2) A physician or dentist who has section
41181 service and has completed a total of not
less than 15 years of service as a physician or
dentist in the Veterans Health Administration
shall be entitled to have special pay paid to the
physician or dentist under this subchapter con-
sidered basic pay for the purposes of chapter 83
or 84, as appropriate, of title 5 as follows:

(A) In an amount equal to the amount that
would have been so considered under section
41181 of this title on the day before the effec-
tive date of this section based on the rates of
special pay the physician or dentist was enti-
tled to receive under that section on the day
before such effective date.

(B) With respect to any amount of special
pay received under this subchapter in excess of
the amount such physician or dentist was en-
titled to receive under section 41181 of this
title on the day before the effective date of
this section, in an amount equal to 25 percent
of such excess amount for each two years that
the physician or dentist has completed as a
physician or dentist in the Veterans Health
Administration after the effective date of this
section.

(3) All special pay paid under this subchapter
shall be included in average pay (as defined in
sections 8331(4) or 8401(3) of title 5, as appro-
priate) for purposes of computing benefits paid
under section 8337, 8341(d) or (e), 8442(b), 8443, or
8451 of such title.

(4) Special pay paid under section 41181 of this
title, as in effect before the effective date of this
section, to a physician or dentist who has sec-
tion 41181 service shall be credited to the physi-
cian or dentist for the same purposes and in the
same manner and to the same extent that such
special pay was credited to the physician or den-
tist before such effective date.

(5) For purposes of this subsection:

(A) The term ‘‘physician or dentist who has
no section 41181 service’” means a physician or
dentist employed as a physician or dentist in
the Veterans Health Administration who has
no previous service as a physician or dentist in
the Administration (or its predecessor) before
the effective date of this section.

(B) The term ‘‘physician or dentist who has
section 41181 service” means a physician or
dentist employed as a physician or dentist in
the Veterans Health Administration who has
previous service as a physician or dentist in
the Administration (or its predecessor) before
the effective date of this section.

(C) Service in any predecessor entity of the
Veterans Health Administration shall be con-
sidered to be service in the Veterans Health
Administration.

(c) Compensation paid as special pay under
this subchapter or under an agreement entered

1See References in Text note below.
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into under section 41181 of this title (as in effect
on the day before the effective date of the De-
partment of Veterans Affairs Physician and
Dentist Recruitment and Retention Act of 1991)
shall be considered as annual pay for the pur-
poses of chapter 87 of title 5, relating to life in-
surance for Federal employees.

(Added Pub. L. 102-40, title I, §102, May 7, 1991,
105 Stat. 196.)

REFERENCES IN TEXT

Section 4118 of this title, referred to in subsecs. (b)
and (c), was repealed by Pub. L. 10240, title IV,
§401(a)(3), May 7, 1991, 105 Stat. 210.

For the effective date of this subchapter, referred to
in subsec. (b), see section 104(a) of Pub. L. 102-40, set
out as an Effective Date note under section 7431 of this
title.

The effective date of the Department of Veterans Af-
fairs Physician and Dentist Recruitment and Retention
Act of 1991, referred to in subsec. (¢), probably means
the effective date of title I of Pub. L. 102-40, which en-
acted this subchapter, and which is generally effective
on first day of first pay period after July 1, 1991, subject
to certain transition and savings provisions, see section
104 of Pub. L. 102-40, set out as a note under section 7431
of this title.

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4118 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

EFFECTIVE DATE

Section effective on first day of first pay period after
July 1, 1991, subject to transition and savings provi-
sions and prohibition on retroactive agreements, see
section 104 of Pub. L. 102-40, set out as a note under sec-
tion 7431 of this title.

§7439. Periodic review of pay of physicians and
dentists; quadrennial report

(a) In order to make possible the recruitment
and retention of a well-qualified work force of
physicians and dentists capable of providing
quality care for eligible veterans, it is the policy
of Congress to ensure that the levels of total pay
for physicians and dentists of the Veterans
Health Administration are fixed at levels rea-
sonably comparable—

(1) with the levels of total pay of physicians
and dentists employed by or serving in other
departments and agencies of the Federal Gov-
ernment; and

(2) with the income of non-Federal physi-
cians and dentists for the performance of serv-
ices as physicians and dentists.

(b)(1) To assist the Congress and the President
in carrying out the policy stated in subsection
(a), the Secretary shall—

(A) define the bases for pay distinctions, if
any, among various categories of physicians
and dentists, including distinctions between
physicians and dentists employed by the Vet-
erans Health Administration and physicians
and dentists employed by other departments
and agencies of the Federal Government and
between all Federal sector and non-Federal
sector physicians and dentists; and

(B) obtain measures of income from the em-
ployment or practice of physicians and den-
tists outside the Administration, including
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both the Federal and non-Federal sectors, for
use as guidelines for setting and periodically
adjusting the amounts of special pay for phy-
sicians and dentists of the Administration.

(2) The Secretary shall submit to the Presi-
dent a report, on such date as the President may
designate but not later than December 31, 1994,
and once every four years thereafter, rec-
ommending appropriate rates of special pay to
carry out the policy set forth in subsection (a)
with respect to the pay of physicians and den-
tists in the Veterans Health Administration.
The Secretary shall include in such report, when
considered appropriate and necessary by the
Secretary, recommendations for modifications
of the special pay levels set forth in this sub-
chapter whenever—

(A) the Department is unable to recruit or
retain a sufficient work force of well-qualified
physicians and dentists in the Administration
because the incomes and other employee bene-
fits, to the extent that those benefits are rea-
sonably quantifiable, of physicians and den-
tists outside the Administration who perform
comparable types of duties are significantly in
excess of the levels of total pay (including
basic pay and special pay) and other employee
benefits, to the extent that those benefits are
reasonably quantifiable, available to those
physicians and dentists employed by the Ad-
ministration; or

(B) other extraordinary circumstances are
such that special pay levels are needed to re-
cruit or retain a sufficient number of well-
qualified physicians and dentists.

(c) The President shall include in the budget
transmitted to the Congress under section 1105
of title 31 after the submission of each report of
the Secretary under subsection (b)(2) recom-
mendations with respect to the exact rates of
special pay for physicians and dentists under
this subchapter and the cost of those rates com-
pared with the cost of the special pay rates in
effect under this subchapter at the time the
budget is transmitted.

(Added Pub. L. 102-40, title I, §102, May 7, 1991,
105 Stat. 197.)

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4118 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

EFFECTIVE DATE

Section effective on first day of first pay period after
July 1, 1991, subject to transition and savings provi-
sions and prohibition on retroactive agreements, see
section 104 of Pub. L. 102-40, set out as a note under sec-
tion 7431 of this title.

§ 7440. Annual report

The Secretary shall submit to the Committees
on Veterans’ Affairs of the Senate and House of
Representatives an annual report on the use of
the authorities provided in this subchapter. The
report shall be submitted each year as part of
the budget justification documents submitted
by the Secretary in support of the budget of the
President submitted pursuant to section 1105 of
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title 31 that year. Each such report shall include
the following:

(1) A review of the use of the authorities pro-
vided in this subchapter (including the Sec-
retary’s and Under Secretary for Health’s ac-
tions, findings, recommendations, and other
activities under this subchapter) during the
preceding fiscal year and the fiscal year dur-
ing which the report is submitted.

(2) The plans for the use of the authorities
provided in this subchapter for the next fiscal
year.

(3) A description of the amounts of special
pay paid during the preceding fiscal year,
shown by category of pay.

(4) A list of those geographic areas, and
those scarce specialties, for which special pay
was paid during the preceding fiscal year,
those for which special pay is being paid dur-
ing the current fiscal year, and those for
which special pay is expected to be paid during
the next fiscal year, together with a summary
of any differences among those three lists.

(6) The number of physicians and dentists
(A) who left employment with the Veterans
Health Administration during the preceding
year, (B) who changed from full-time status to
part-time status, (C) who changed from part-
time status to full-time status, as well as (D)
a summary of the reasons therefor.

(6) By specialty, the number of positions cre-
ated and the number of positions abolished
during the preceding fiscal year and a sum-
mary of the reasons for such actions.

(7) The number of unfilled physician and
dentist positions in each specialty in the Vet-
erans Health Administration, the average and
maximum lengths of time that such positions
have been unfilled, and a summary of the rea-
sons that such positions remain unfilled and,
in the case of any specialty not designated as
a scarce specialty for purposes of special pay
under this subchapter, an explanation (includ-
ing comparisons with other specialties that
have been so designated) of why the specialty
has not been so designated.

(Added Pub. L. 102-40, title I, §102, May 7, 1991,
105 Stat. 198; amended Pub. L. 103446, title XII,
§1201(c)(6), Nov. 2, 1994, 108 Stat. 4684.)

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4118 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1994—Par. (1). Pub. L. 103-446 substituted ‘‘Under Sec-
retary for Health’s actions’ for ‘‘Chief Medical Direc-
tor’s actions”.

EFFECTIVE DATE

Section effective on first day of first pay period after
July 1, 1991, subject to transition and savings provi-
sions and prohibition on retroactive agreements, see
section 104 of Pub. L. 102-40, set out as a note under sec-
tion 7431 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7432 of this title.
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SUBCHAPTER IV—PAY FOR NURSES AND
OTHER HEALTH-CARE PERSONNEL

§7451. Nurses and other health-care personnel:
competitive pay

(a)(1) It is the purpose of this section to en-
sure, by a means providing increased respon-
sibility and authority to directors of Depart-
ment health-care facilities, that the rates of
basic pay for health-care personnel positions de-
scribed in paragraph (2) in each Department
health-care facility (including the rates of basic
pay of personnel employed in such positions on
a part-time basis) are sufficient for that facility
to be competitive, on the basis of pay and other
employee benefits, with non-Department health-
care facilities in the same labor-market area in
the recruitment and retention of qualified per-
sonnel for those positions.

(2) The health-care personnel positions re-
ferred to in paragraph (1) (hereinafter in this
section referred to as ‘‘covered positions’) are
the following:

(A) Registered nurse.
(B) Such positions referred to in paragraphs

(1) and (3) of section 7401 of this title (other

than the positions of physician, dentist, and

registered nurse) as the Secretary may deter-
mine upon the recommendation of the Under

Secretary for Health.

(3)(A) Except as provided in subparagraph (B),
the rates of basic pay for covered positions in
the Department shall be established and ad-
justed in accordance with this section instead of
subsection (b)(1) of section 7404 of this title or
chapter 53 of title 5.

(B) Under such regulations as the Secretary
shall prescribe, the Secretary shall establish and
adjust the rates of basic pay for covered posi-
tions at the following health-care facilities in
order to provide rates of basic pay that enable
the Secretary to recruit and retain sufficient
numbers of health-care personnel in such posi-
tions at those facilities:

(i) The Veterans Memorial Medical Center in
the Republic of the Philippines.

(ii) Department of Veterans Affairs health-
care facilities located outside the contiguous

States, Alaska, and Hawaii.

(4) The Secretary, after receiving the recom-
mendation of the Under Secretary for Health,
shall prescribe regulations setting forth criteria
and procedures to carry out this section and sec-
tion 7452 of this title. Requirements in such reg-
ulations for directors to provide and maintain
documentation of actions taken under this sec-
tion shall require no more documentation than
the minimum essential for responsible adminis-
tration.

(b) The Secretary shall maintain the five
grade levels for nurses employed by the Depart-
ment under section 7401(1) of this title as speci-
fied in the Nurse Schedule in section 7404(b) of
this title. The Secretary shall, pursuant to regu-
lations prescribed to carry out this subchapter,
establish grades for other covered positions as
the Secretary considers appropriate.

(c)(1) For each grade in a covered position,
there shall be a range of basic pay. The maxi-
mum rate of basic pay for a grade shall be 133
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percent of the minimum rate of basic pay for the
grade, except that, if the Secretary determines
that a higher maximum rate is necessary with
respect to any such grade in order to recruit and
retain a sufficient number of high-quality
health-care personnel, the Secretary may raise
the maximum rate of basic pay for that grade to
a rate not in excess of 175 percent of the mini-
mum rate of basic pay for the grade. Whenever
the Secretary exercises the authority under the
preceding sentence to establish the maximum
rate of basic pay at a rate in excess of 133 per-
cent of the minimum rate for that grade, the
Secretary shall, in the next annual report re-
quired by subsection (g), provide justification
for doing so to the Committees on Veterans’ Af-
fairs of the Senate and House of Representa-
tives.

(2) The maximum rate of basic pay for any
grade for a covered position may not exceed the
maximum rate of basic pay established for posi-
tions in level V of the Executive Schedule under
section 5316 of title 5.

(3) The range of basic pay for each such grade
shall be divided into equal increments, known as
‘“‘steps’. The Secretary shall prescribe the num-
ber of steps. Each grade in a covered position
shall have the same number of steps. Rates of
pay within a grade may not be established at
rates other than whole steps. Any increase
(other than an adjustment under subsection (d))
within a grade in the rate of basic pay payable
to an employee in a covered position shall be by
one or more of such step increments.

(d)(1) The rates of basic pay for each grade in
a covered position shall be adjusted periodically
in accordance with this subsection in order to
achieve the purposes of this section. Such ad-
justments shall be made—

(A) whenever there is an adjustment under
section 5305 of title 5 in the rates of pay under
the General Schedule, with the adjustment
under this subsection to have the same effec-
tive date as the adjustment in the rates of
basic pay under the General Schedule; and

(B) at such additional times as the director
of a Department health-care facility, with re-
spect to employees in that grade at that facil-
ity, or the Under Secretary for Health, with
respect to covered Regional and Central Office
employees in that grade, determines.

(2) An adjustment in rates of basic pay under
this subsection for a grade shall be carried out
by adjusting the amount of the minimum rate of
basic pay for that grade in accordance with
paragraph (3) and then adjusting the other rates
for that grade to conform to the requirements of
subsection (c). Such an adjustment in the mini-
mum rate of basic pay for a grade shall be made
by the director of a Department health-care fa-
cility so as to achieve consistency with the be-
ginning rate of compensation for corresponding
health-care professionals in the Bureau of Labor
Statistics (BLS) labor-market area of that facil-
ity.

(3)(A) In the case of a Department health-care
facility located in an area for which there is cur-
rent information, based upon an industry-wage
survey by the Bureau of Labor Statistics for
that labor market, on beginning rates of com-
pensation for corresponding health-care profes-
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sionals for the BLS labor-market area of that
facility, the director of the facility concerned
shall use that information as the basis for mak-
ing adjustments in rates of pay under this sub-
section. Whenever the Bureau of Labor Statis-
tics releases the results of a new industry-wage
survey for that labor market that includes in-
formation on beginning rates of compensation
for corresponding health-care professionals, the
director of that facility shall determine, not
later than 30 days after the results of the survey
are released, whether an adjustment in rates of
pay for employees at that facility for any cov-
ered position is necessary in order to meet the
purposes of this section. If the director deter-
mines that such an adjustment is necessary, the
adjustment, based upon the information deter-
mined in the survey, shall take effect on the
first day of the first pay period beginning after
that determination.

(B) In the case of a Department health-care fa-
cility located in an area for which the Bureau of
Labor Statistics does not have current informa-
tion on beginning rates of compensation for cor-
responding health-care professionals for the
labor-market area of that facility for any cov-
ered position, the director of that facility shall
conduct a survey in accordance with this sub-
paragraph and shall adjust the amount of the
minimum rate of basic pay for grades in that
covered position at that facility based upon that
survey. Any such survey shall be conducted in
accordance with regulations prescribed by the
Secretary. Those regulations shall be developed
in consultation with the Secretary of Labor in
order to ensure that the director of a facility
collects information that is valid and reliable
and is consistent with standards of the Bureau.
The survey should be conducted using methodol-
ogy comparable to that used by the Bureau in
making industry-wage surveys except to the ex-
tent determined infeasible by the Secretary.
Upon conducting a survey under this subpara-
graph, the director concerned shall determine,
not later than 30 days after the date on which
the collection of information through the survey
is completed, whether an adjustment in rates of
pay for employees at that facility for any cov-
ered position is necessary in order to meet the
purposes of this section. If the director deter-
mines that such an adjustment is necessary, the
adjustment, based upon the information deter-
mined in the survey, shall take effect on the
first day of the first pay period beginning after
that determination.

(C)(1) A director of a Department health-care
facility may use data on the beginning rates of
compensation paid to certified registered nurse
anesthetists who are employed on a salary basis
by entities that provide anesthesia services
through certified registered nurse anesthetists
in the labor-market area only if the director—

(I) has conducted a survey of beginning rates
of compensation for certified registered nurse
anesthetists in the local labor-market area of
the facility under subparagraph (B);

(IT) has used all available administrative au-
thority with regard to collection of survey
data; and

(ITI) makes a determination (under regula-
tions prescribed by the Secretary) that such
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survey methods are insufficient to permit the
adjustments referred to in subparagraph (B)
for such nurse anesthetists employed by the
facility.

(ii) For the purposes of this subparagraph, cer-
tified registered nurse anesthetists who are so
employed by such entities shall be deemed to be
corresponding health-care professionals to the
certified registered nurse anesthetists employed
by the facility.

(iii) The authority of the director to use such
additional data under this subparagraph with re-
spect to certified registered nurse anesthetists
expires on January 1, 1998.

(D) The Under Secretary for Health shall pre-
scribe regulations providing for the adjustment
of the rates of basic pay for Regional and Cen-
tral Office employees in covered positions in
order to assure that those rates are sufficient
and competitive.

(E) The director of a facility or Under Sec-
retary for Health may not adjust rates of basic
pay under this subsection for any pay grade so
that the minimum rate of basic pay for that
grade is greater than the beginning rates of
compensation for corresponding positions at
non-Department health-care facilities.

(4) If the director of a Department health-care
facility, or the Under Secretary for Health with
respect to Regional and Central Office employ-
ees, determines, after any survey under para-
graph (3)(B) or at any other time that an adjust-
ment in rates of pay is scheduled to take place
under this subsection, that it is not necessary to
adjust the rates of basic pay for employees in a
grade of a covered position at that facility in
order to carry out the purpose of this section,
such an adjustment for employees at that facil-
ity in that grade shall not be made. Whenever a
director makes such a determination, the direc-
tor shall within 10 days notify the Under Sec-
retary for Health of the decision and the reasons
for the decision.

(5) Information collected by the Department
in surveys conducted under this subsection is
not subject to disclosure under section 552 of
title 5.

(6) In this subsection—

(A) The term ‘‘beginning rate of compensa-
tion”’, with respect to health-care personnel
positions in non-Department health-care fa-
cilities corresponding to a grade of a covered
position, means the sum of—

(i) the minimum rate of pay established
for personnel in such positions who have
education, training, and experience equiva-
lent or similar to the education, training,
and experience required for health-care per-
sonnel employed in the same category of De-
partment covered positions; and

(ii) other employee benefits for those posi-
tions to the extent that those benefits are
reasonably quantifiable.

(B) The term ‘‘corresponding’’, with respect
to health-care personnel positions in non-De-
partment health-care facilities, means those
positions for which the education, training,
and experience requirements are equivalent or
similar to the education, training, and experi-
ence requirements for health-care personnel
positions in Department health-care facilities.
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(e) Adjustments in rates of basic pay under
subsection (d) may increase or reduce the rates
of basic pay applicable to any grade of a covered
position. In the case of such an adjustment that
reduces the rates of pay for a grade, an em-
ployee serving at a Department health-care fa-
cility on the day before the effective date of
that adjustment in a position affected by the ad-
justment may not (by reason of that adjust-
ment) incur a reduction in the rate of basic pay
applicable to that employee so long as the em-
ployee continues to serve in that covered posi-
tion at that facility. If such an employee is sub-
sequently promoted to a higher grade, or ad-
vanced to a higher step within the employee’s
grade, for which the rate of pay as so adjusted is
lower than the employee’s rate of basic pay on
the day before the effective date of the pro-
motion, the employee shall continue to be paid
at a rate of basic pay not less than the rate of
basic pay applicable to the employee before the
promotion so long as the employee continues to
serve in that covered position at that facility.

(f) Not later than February 1 of 1991, 1992, and
1993, the Secretary shall submit to the Commit-
tees on Veterans’ Affairs of the Senate and
House of Representatives a report regarding any
pay adjustments under the authority of sub-
section (d)(1)(A) effective during the 12 months
preceding the submission of the report. Each
such report shall set forth, by health-care facil-
ity, the percentage of such increases and, in any
case in which no increase was made, the basis
for not providing an increase.

(g) Not later than December 1 of 1991, 1992, and
1993, the Secretary shall submit to the Commit-
tees on Veterans’ Affairs of the Senate and
House of Representatives a report regarding the
exercise of the authorities provided in this sec-
tion for the preceding fiscal year. Each such re-
port shall include the following:

(1) A review of the use of the authorities pro-
vided in this section (including the Secretary’s
and Under Secretary for Health’s actions, find-
ings, recommendations, and other activities
under this section) during the preceding fiscal
year, including an assessment of the effects of
the exercise of such authorities on the ability
of the Department to recruit and retain quali-
fied health-care professionals for covered posi-
tions.

(2) The plans for the use of the authorities
provided in this subchapter for the next fiscal
year.

(3) A description of the rates of basic pay in
effect during the preceding fiscal year, with a
comparison to the rates in effect during the
previous fiscal year, shown by facility and by
covered position.

(4) The numbers of employees in covered po-
sitions (shown separately for registered nurses
and for each other covered position) who dur-
ing the preceding fiscal year (A) left employ-
ment with the Department, (B) left employ-
ment at one Department medical facility for
employment at another Department medical
facility, or (C) changed from full-time status
to part-time status (and from part-time status
to full-time status), and a summary of the rea-
sons therefor.
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(5) The number of vacancies in covered posi-
tions in the Administration and a summary of
the reasons that those positions are vacant.

(6) The number of employees who during the
preceding fiscal year left employment at a
health-care facility in one Bureau of Labor
Statistics labor-market area for employment
at a health-care facility in another such labor-
market area, without changing residence.

(7) Justification for setting the maximum
rate of basic pay for any grade at a rate in ex-
cess of 133 percent of the minimum rate of
basic pay for that grade.

(8) The discussion required by
7452(b)(2) of this title.

(9) The justification required by section
7452(e) of this title.

(10) The number of nurses, shown by facility
and by grade, who are on pay retention or in
the top step of any grade and, with respect to
those employees, comprehensive information
(by facility) as to whether an extension of the
pay grades was sought for these positions, and
with respect to each such request for exten-
sion, whether such request was granted or de-
nied.

section

(h) For the purposes of this section, the term
“health-care facility’’ means a medical center,
an independent outpatient clinic, or an inde-
pendent domiciliary facility.

(Added Pub. L. 101-366, title I, §102(b), Aug. 15,
1990, 104 Stat. 431, §4141; renumbered §7451 and
amended Pub. L. 102-40, title III, §301(b), (c),
title IV, §401(c)(1)(A), (2), May 7, 1991, 105 Stat.
208, 238; Pub. L. 102-405, title III, §302(c)(1), Oct.
9, 1992, 106 Stat. 1984; Pub. L. 102-585, title III,
§§301(b)-303, 304(b), 307, Nov. 4, 1992, 106 Stat.
4951-4953; Pub. L. 103-446, title XII, §1201(c)(7),
(e)(23), Nov. 2, 1994, 108 Stat. 4684, 4686; Pub. L.
104-110, title I, §101(i), Feb. 13, 1996, 110 Stat.
768.)

REFERENCES IN TEXT

The General Schedule, referred to in subsec. (d)(1)(A),
is set out under section 5332 of Title 5, Government Or-
ganization and Employees.

AMENDMENTS

1996—Subsec. (d)(3)(C)(iii). Pub. L. 104-110 substituted
“January 1, 1998 for ‘‘April 1, 1995,

1994—Subsec. @@(CHA)D). Pub. L. 103-446,
§1201(e)(23), substituted ‘‘labor-market area’ for ‘‘labor
market area’.

Subsec. (g)(1). Pub. L. 103-446, §1201(c)(7), substituted
“Under Secretary for Health’s actions’ for ‘‘Chief Med-
ical Director’s actions”.

1992—Subsec. (a)(2)(B). Pub. L. 102-405 substituted
““Under Secretary for Health’ for ‘‘Chief Medical Direc-
tor”.

Subsec. (a)(3). Pub. L. 102-585, §302, designated exist-
ing provisions as subpar. (A), substituted ‘‘Except as
provided in subparagraph (B), the rates’” for ‘‘The
rates’’, and added subpar. (B).

Subsec. (a)(4). Pub. L. 102-405 substituted ‘“Under Sec-
retary for Health” for ‘‘Chief Medical Director”’.

Subsec. (b). Pub. L. 102-585, §301(b), substituted ‘‘five”
for “four”.

Subsec. (d)(1)(B). Pub. L. 102-405 substituted ‘“‘Under
Secretary for Health’ for ‘‘Chief Medical Director”’.

Subsec. (d)(3)(C). Pub. L. 102-585, §303(2), added sub-
par. (C). Former subpar. (C) redesignated (D).

Pub. L. 102-405 substituted ‘‘Under Secretary for
Health” for ‘‘Chief Medical Director’.
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Subsec. (d)(3)(D). Pub. L. 102-585, §303(1), redesignated
subpar. (C) as (D). Former subpar. (D) redesignated (E).

Pub. L. 102-405 substituted ‘“Under Secretary for
Health” for ‘“‘Chief Medical Director”.

Subsec. (d)(3)(E). Pub. L. 102-585, §303(1), redesignated
subpar. (D) as (E).

Subsec. (d)(4). Pub. L. 102-405 substituted ‘‘Under Sec-
retary for Health” for ‘‘Chief Medical Director’ in two
places.

Subsec. (g)(9). Pub. L. 102-585, §304(b), added par. (9).

Subsec. (2)(10). Pub. L. 102-585, §307, added par. (10).

1991—Pub. L. 102-40, §401(c)(1)(A), renumbered section
4141 of this title as this section.

Subsec. (a)(2)(B). Pub. L. 10240, §401(c)(2)(A)({), sub-
stituted ‘‘paragraphs (1) and (3) of section 7401 for
‘‘clauses (1) and (3) of section 4104”’.

Subsec. (a)(3). Pub. L. 102-40, §§301(c), 401(c)(2)(A)(ii),
substituted ‘7404 for ‘4107 and inserted before period
at end ‘‘or chapter 53 of title 5.

Subsec. (a)(4). Pub. L. 102-40, §401(c)(2)(A)(ii), sub-
stituted ‘7452 for ‘‘4142”.

Subsec. (b). Pub. L. 102-40, §401(c)(2)(B), substituted
€“7401(1)” for ‘4104(1)” and ‘“7404(b)”’ for <‘4107(b)”’.

Subsec. (d)(1)(B). Pub. L. 102-40, §301(b)(1), inserted
‘‘or the Chief Medical Director, with respect to covered
Regional and Central Office employees in that grade,”
before ‘‘determines’.

Subsec. (d)(3)(C). Pub. L. 10240, §301(b)(2)(B), added
subpar. (C). Former subpar. (C) redesignated (D).

Subsec. (A)(3)(D). Pub. L. 10240, §301(b)(2)(A), redesig-
nated subpar. (C) as (D) and inserted ‘‘or Chief Medical
Director’ after ‘‘facility’’.

Subsec. (d)(4). Pub. L. 102-40, §301(b)(3), inserted ‘‘, or
the Chief Medical Director with respect to Regional
and Central Office employees,’”’ after ‘‘facility’’.

Subsec. (2)(8). Pub. L. 102-40, §401(c)(2)(C), substituted
€“7452(0)(2)”’ for *‘4142(b)(2)”.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by sections 301(b) to 303 and 304(b) of
Pub. L. 102-585 effective with respect to first pay period
beginning on or after end of six-month period beginning
on Nov. 4, 1992, see section 308 of Pub. L. 102-585, set out
as a note under section 7404 of this title.

EFFECTIVE DATE

Section 104 of Pub. L. 101-366, as amended by Pub. L.
10240, title III, §301(e), May 7, 1991, 105 Stat. 208, pro-
vided that:

‘““(a) IN GENERAL.—(1) Except as provided in sub-
section (b), section 101 [amending former section 4107 of
this title and enacting provisions set out as a note
under former section 4107 of this title] and the amend-
ments made by section 102 [enacting this section and
section 4142 [now 7452] of this title and amending
former sections 4104 and 4107 of this title] shall take ef-
fect on the date of enactment [Aug. 15, 1990].

‘“(2) The amendment made by section 103 [amending
former section 4107 of this title] shall take effect on the
first day of the first pay period beginning after April 1,
1991.

‘“(b) NEW PAY RATES.—The rates of basic pay estab-
lished pursuant to section 4141 [now 7451] of title 38,
United States Code, as added by section 102, shall take
effect for covered positions (as defined in that section)
with respect to the first pay period beginning on or
after April 1, 1991.”

SAVINGS PROVISION

Section 301(a) of Pub. L. 102-40 provided that: ‘‘Physi-
cian assistants and expanded-function dental auxil-
iaries shall continue to be paid after August 14, 1990,
according to the Nurse Schedule in section 4107(b) of
title 38 [former section 4107(b) of this title], United
States Code, as in effect on August 14, 1990, until the ef-
fective date of a determination by the Secretary to
convert those occupations to ‘covered positions’ and
pay them pursuant to section 7451 of such title, as re-
designated by section 401(c).””
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RATIFICATION OF ACTIONS DURING PERIOD OF EXPIRED
AUTHORITY

Any action taken by Secretary of Veterans Affairs
before Feb. 13, 1996, under provision of law amended by
title I of Pub. L. 104-110 that was taken during period
beginning on date on which authority of Secretary
under such provision of law expired and ending on Feb.
13, 1996, considered to have same force and effect as if
such amendment had been in effect at time of that ac-
tion, see section 103 of Pub. L. 104-110, set out as a note
under section 1710 of this title.

NURSING PERSONNEL QUALIFICATION STANDARDS

Section 305 of Pub. L. 102-585 provided that:

‘“(a) REVISION.—The Secretary of Veterans Affairs
shall conduct a review of the qualification standards
used for nursing personnel at Department health-care
facilities and the relationship between those standards
and the compression of nursing personnel in the exist-
ing intermediate and senior grades. Based upon that re-
view, the Secretary shall revise those qualification
standards—

‘(1) to reflect the five grade levels for nursing per-
sonnel under the Nurse Schedule [see 38 U.S.C.
7404(b)(1)], as amended by section 301; and

‘(2) to reduce the compression of nursing personnel
in the existing intermediate and senior grades.

““(b) DEADLINE FOR PRESCRIBING STANDARDS.—The
Secretary shall prescribe revised qualification stand-
ards for nursing personnel pursuant to subsection (a)
not later than six months after the date of the enact-
ment of this Act [Nov. 4, 1992].

‘“(c) REPORT.—The Secretary shall submit to the
Committees on Veterans’ Affairs of the Senate and
House of Representatives a report on the Secretary’s
findings and actions under this section. The report
shall be submitted not later than six months after the
date on which revised qualification standards for nurs-
ing personnel are prescribed pursuant to subsection
).

REPORT ON PAY FOR CHIEF NURSE POSITION

Section 306 of Pub. L. 102-585 provided that:

‘“‘(a) REVIEW.—The Secretary of Veterans Affairs shall
conduct a review of—

‘(1) the process for determining the rate of basic
pay applicable to the Chief Nurse position at Depart-
ment of Veterans Affairs health-care facilities; and

‘“(2) the relationship between the rate of such basic
pay and the rate of basic pay applicable to nurses in
positions subordinate to the Chief Nurse at the re-
spective Department facilities.

The review shall include an assessment of the adequacy
of that process in determining an equitable pay rate for
the Chief Nurse position, including an assessment of
the accuracy of data collected in the survey process
and the difficulties in obtaining accurate data.

‘““(b) REPORT.—The Secretary shall submit to the
Committees on Veterans’ Affairs of the Senate and
House of Representatives a report on the review and as-
sessment conducted under subsection (a). To the extent
that the review discloses difficulties in obtaining accu-
rate data in the survey process with respect to the
Chief Nurse position at Department facilities, the Sec-
retary shall include in the report recommendations for
corrective action. The Secretary shall also include in
the report (1) a listing of the salary differential (ex-
pressed as a percentage) between the Chief Nurse at a
facility and the highest paid nurse (excluding certified
registered nurse anesthetists) serving in a position sub-
ordinate to the Chief Nurse, and (2) an analysis of such
data. The report shall be submitted not later than 12
months after the date of the enactment of this Act
[Nov. 4, 1992].”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 7452 of this title;
title 5 section 5302.
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§7452. Nurses and other health-care personnel:
administration of pay

(a)(1) Regulations prescribed under section
7451(a) of this title shall provide that whenever
an employee in a covered position is given a new
duty assignment which is a promotion, the rate
of basic pay of that employee shall be increased
at least one step increment in that employee’s
grade.

(2) A nurse serving in a head nurse position
shall while so serving receive basic pay at a rate
two step increments above the rate that would
otherwise be applicable to the nurse. If such a
nurse is in the highest or next-to-highest step
for that nurse’s grade, the preceding sentence
shall be applied by extrapolation to create addi-
tional steps only for the purposes of this para-
graph. The limitation in section 7451(c)(1) of this
title shall not apply with respect to increased
basic pay under this paragraph.

(3) An employee in a covered position who is
promoted to the next higher grade shall be paid
in that grade at a step having a rate of basic pay
that is greater than the rate of basic pay appli-
cable to the employee in a covered position on
the day before the effective date of the pro-
motion.

(b)(1) Under regulations which the Secretary
prescribes for the administration of this section,
the director of a Department health-care facil-
ity (A) shall pay a cash bonus (in an amount to
be determined by the director not to exceed
$2,000) to an employee in a covered position at
that facility who becomes certified in a spe-
cialty recognized by the Department, and (B)
may provide such a bonus to an employee in
such a position who has demonstrated both ex-
emplary job performance and exemplary job
achievement. The authority of the Secretary
under this subsection is in addition to any other
authority of the Secretary to provide job per-
formance incentives.

(2) The Secretary shall include in the annual
report under section 7451(g) of this title a discus-
sion of the use during the period covered by the
report of the payment of bonuses under this sub-
section and other job performance incentives
available to the Secretary.

(c)(1) The Secretary shall provide (in regula-
tions prescribed for the administration of this
section) that the director of a Department
health-care facility, in making a new appoint-
ment of a person under section 7401(1) of this
title as an employee in a covered position for
employment at that facility, may make that ap-
pointment at a rate of pay described in para-
graph (3) without being subject to a requirement
for prior approval at any higher level of author-
ity within the Department in any case in which
the director determines that it is necessary to
do so in order to obtain the services of employ-
ees in covered positions in cases in which vacan-
cies exist at that health-care facility.

(2) Such a determination may be made by the
director of a health-care facility only in order to
recruit employees in covered positions with spe-
cialized skills, especially employees with skills
which are especially difficult or demanding.

(3) A rate of pay referred to in paragraph (1) is
a rate of basic pay in excess of the minimum
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rate of basic pay applicable to the grade in
which the appointment is made (but not in ex-
cess of the maximum rate of basic pay for that
grade).

(4) Whenever the director of a health-care fa-
cility makes an appointment described in para-
graph (1) without prior approval at a higher
level of authority within the Department, the
director shall—

(A) state in a document the reasons for em-
ploying the employee in a covered position at
a rate of pay in excess of the minimum rate of
basic pay applicable to the grade in which the
employee is appointed (and retain that docu-
ment on file); and

(B) in the first budget documents submitted
to the Secretary by the director after the em-
ployee is employed, include documentation for
the need for such increased rates of basic pay
described in clause (A).

(5) Whenever the director of a health-care fa-
cility makes an appointment described in para-
graph (1) on the basis of a determination de-
scribed in paragraph (2), the covered employee
appointed may continue to receive pay at a rate
higher than that which would otherwise be ap-
plicable to that employee only so long as the
employee continues to serve in a position re-
quiring the specialized skills with respect to
which the determination was made.

(d) Whenever the director of a health-care fa-
cility makes an appointment described in sub-
section (c)(1), the director may (without a re-
gard to any requirement for prior approval at
any higher level of authority within the Depart-
ment) increase the rate of pay of other employ-
ees in the same covered position at that facility
who are in the grade in which the appointment
is made and are serving in a position requiring
the specialized skills with respect to which the
determination under subsection (c)(2) concern-
ing the appointment was made. Any such in-
crease shall continue in effect with respect to
any employee only so long as the employee con-
tinues to serve in such a position.

(e) An employee in a covered position em-
ployed under section 7401(1) of this title who
(without a break in employment) transfers from
one Department health-care facility to another
may not be reduced in grade or step within
grade (except pursuant to a disciplinary action
otherwise authorized by law) if the duties of the
position to which the employee transfers are
similar to the duties of the position from which
the employee transferred. The rate of basic pay
of such employee shall be established at the new
health-care facility in a manner consistent with
the practices at that facility for an employee of
that grade and step, except that in the case of
an employee whose transfer (other than pursu-
ant to a disciplinary action otherwise author-
ized by law) to another health-care facility is at
the request of the Secretary, the Secretary may
provide that for at least the first year following
such transfer the employee shall be paid at a
rate of basic pay up to the rate applicable to
such employee before the transfer, if the Sec-
retary determines that such rate of pay is nec-
essary to fill the position. Whenever the Sec-
retary exercises the authority under the preced-
ing sentence relating to the rate of basic pay of
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a transferred employee, the Secretary shall, in
the next annual report required under section
7451(g) of this title, provide justification for
doing so.

(f) In this section, the term ‘‘covered position”
has the meaning given that term in section 7451
of this title.

(Added Pub. L. 101-366, title I, §102(b), Aug. 15,
1990, 104 Stat. 435, §4142; renumbered §7452 and
amended Pub. L. 102-40, title III, §301(d), title
IV, §401(c)(1)(A), (3), May 7, 1991, 105 Stat. 208,
238; Pub. L. 102-585, title III, §304(a), Nov. 4, 1992,
106 Stat. 4952.)

AMENDMENTS

1992—Subsec. (e). Pub. L. 102-585 inserted before pe-
riod at end ‘‘, except that in the case of an employee
whose transfer (other than pursuant to a disciplinary
action otherwise authorized by law) to another health-
care facility is at the request of the Secretary, the Sec-
retary may provide that for at least the first year fol-
lowing such transfer the employee shall be paid at a
rate of basic pay up to the rate applicable to such em-
ployee before the transfer, if the Secretary determines
that such rate of pay is necessary to fill the position.
Whenever the Secretary exercises the authority under
the preceding sentence relating to the rate of basic pay
of a transferred employee, the Secretary shall, in the
next annual report required under section 7451(g) of
this title, provide justification for doing so’’.

1991—Pub. L. 102-40, §401(c)(1)(A), renumbered section
4142 of this title as this section.

Subsec. (a)(1). Pub. L. 102-40, §401(c)(3)(A)(),
stituted ¢“7451(a)”’ for ‘‘4141(a)”.

Subsec. (a)(2). Pub. L. 10240, §401(c)(3)(A)(i), sub-
stituted *7451(c)(1)” for ‘4141(c)(1)”.

Subsec. (a)(3). Pub. L. 10240, §301(d),
“‘paid”’ for ‘‘appointed’’.

Subsec. (b)(2). Pub. L. 10240, §401(c)(3)(B), substituted
“7451(g)” for ‘4141(g)”.

Subsec. (¢)(1). Pub. L. 102-40, §401(c)(3)(C), substituted
““7401(1)” for °4104(1).

Subsec. (e). Pub. L. 102-40, §401(c)(3)(C), substituted
€7401(1)” for ‘4104(1)”.

Subsec. (f). Pub. L. 102-40, §401(c)(3)(D), substituted
‘7451 for ‘*4141”.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-585 effective with respect
to first pay period beginning on or after end of six-
month period beginning on Nov. 4, 1992, see section 308
of Pub. L. 102-585, set out as a note under section 7404
of this title.

SECTION REFERRED TO IN OTHER SECTIONS

sub-

substituted

This section is referred to in section 7451 of this title.
§ 7453. Nurses: additional pay

(a) In addition to the rate of basic pay pro-
vided for nurses, a nurse shall receive additional
pay as provided by this section.

(b) A nurse performing service on a tour of
duty, any part of which is within the period
commencing at 6 postmeridian and ending at 6
antemeridian, shall receive additional pay for
each hour of service on such tour at a rate equal
to 10 percent of the nurse’s hourly rate of basic
pay if at least four hours of such tour fall be-
tween 6 postmeridian and 6 antemeridian. When
less than four hours of such tour fall between 6
postmeridian and 6 antemeridian, the nurse
shall be paid the differential for each hour of
service performed between those hours.

(¢) A nurse performing service on a tour of
duty, any part of which is within the period
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commencing at midnight Friday and ending at
midnight Sunday, shall receive additional pay
for each hour of service on such tour at a rate
equal to 25 percent of such nurse’s hourly rate of
basic pay.

(d) A nurse performing service on a holiday
designated by Federal statute or Executive
order shall receive for each hour of such service
the nurse’s hourly rate of basic pay, plus addi-
tional pay at a rate equal to such hourly rate of
basic pay, for that holiday service, including
overtime service. Any service required to be per-
formed by a nurse on such a designated holiday
shall be deemed to be a minimum of two hours
in duration.

(e)(1) A nurse performing officially ordered or
approved hours of service in excess of 40 hours in
an administrative workweek, or in excess of
eight hours in a day, shall receive overtime pay
for each hour of such additional service. The
overtime rates shall be one and one-half times
such nurse’s hourly rate of basic pay.

(2) For the purposes of this subsection, over-
time must be of at least 15 minutes duration in
a day to be creditable for overtime pay.

(3) Compensatory time off in lieu of pay for
service performed under the provisions of this
subsection shall not be permitted, except as vol-
untarily requested in writing by the nurse in
question.

(4) Any excess service performed under this
subsection on a day when service was not sched-
uled for such nurse, or for which such nurse is
required to return to the nurse’s place of em-
ployment, shall be deemed to be a minimum of
two hours in duration.

(5) For the purposes of this subsection, the pe-
riod of a nurse’s officially ordered or approved
travel away from such nurse’s duty station may
not be considered to be hours of service unless—

(A) such travel occurs during such nurse’s
tour of duty; or

(B) such travel—

(i) involves the performance of services
while traveling,

(ii) is incident to travel that involves the
performance of services while traveling,

(iii) is carried out under arduous condi-
tions as determined by the Secretary, or

(iv) results from an event which could not
be scheduled or controlled administratively.

(f) For the purpose of computing the addi-
tional pay provided by subsection (b), (¢), (d), or
(e), a nurse’s hourly rate of basic pay shall be
derived by dividing such nurse’s annual rate of
basic pay by 2,080.

(g) When a nurse is entitled to two or more
forms of additional pay under subsection (b), (c),
(d), or (e) for the same period of service, the
amounts of such additional pay shall be com-
puted separately on the basis of such nurse’s
hourly rate of basic pay, except that no over-
time pay as provided in subsection (e) shall be
payable for overtime service performed on a hol-
iday designated by Federal statute or Executive
order in addition to pay received under sub-
section (d) for such service.

(h) A nurse who is officially scheduled to be on
call outside such nurse’s regular hours or on a
holiday designated by Federal statute or Execu-
tive order shall be paid for each hour of such on-
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call duty, except for such time as such nurse
may be called back to work, at a rate equal to
10 percent of the hourly rate for excess service
as provided in subsection (e).

(i) Any additional pay paid pursuant to this
section shall not be considered as basic pay for
the purposes of the following provisions of title
5 (and any other provision of law relating to
benefits based on basic pay):

(1) Subchapter VI of chapter 55.
(2) Section 5595.
(3) Chapters 81, 83, 84, and 87.

(j))(1) Notwithstanding any other provision of
law and subject to paragraph (2), the Secretary
may increase the rates of additional pay author-
ized under subsections (b) through (h) if the Sec-
retary determines that it is necessary to do so
in order to obtain or retain the services of
nurses.

(2) An increase under paragraph (1) in rates of
additional pay—

(A) may be made at any specific Department
health-care facility in order to provide nurses,
or any category of nurses, at such facility ad-
ditional pay in an amount competitive with,
but not exceeding, the amount of the same
type of pay that is paid to the same category
of nurses at non-Federal health-care facilities
in the same geographic area as such Depart-
ment health-care facility (based upon a rea-
sonably representative sampling of such non-
Federal facilities); and

(B) may be made on a nationwide, local, or
other geographic basis if the Secretary finds
that such an increase is justified on the basis
of a review of the need for such increase (based
upon a reasonably representative sampling of
non-Federal health-care facilities in the geo-
graphic area involved).

(Added Pub. L. 102-40, title IV, §401(b)(4), May 7,
1991, 105 Stat. 232; amended Pub. L. 103-446, title
XII, §1201(e)(24), (g)(6), Nov. 2, 1994, 108 Stat.
4686, 4687.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4107(e) of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1994—Subsecs. (f), (g). Pub. L. 103-446, §1201(e)(24),
substituted ‘‘subsection (b), (c), (d), or (e)” for ‘‘sub-
sections (b), (¢), (d), or (e)”’.

Subsec. (1)(3). Pub. L. 103-446, §1201(g)(6), struck out
‘‘of title 5’ before period at end.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7454, 7456, 7457
of this title; title 5 sections 6123, 6128.

§ 7454. Physician assistants and other health care
professionals: additional pay

(a) Physician assistants and expanded-func-
tion dental auxiliaries shall be entitled to addi-
tional pay on the same basis as provided for
nurses in section 7453 of this title.

(b) When the Secretary determines it to be
necessary in order to obtain or retain the serv-
ices of certified or registered respiratory thera-
pists, licensed physical therapists, licensed prac-
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tical or vocational nurses, pharmacists, or occu-
pational therapists, the Secretary may, on a na-
tionwide, local, or other geographic basis, pay
persons employed in such positions additional
pay on the same basis as provided for nurses in
section 7453 of this title.

(c) The Secretary shall prescribe by regulation
standards for compensation and payment under
this section.

(Added Pub. L. 102-40, title IV, §401(b)(4), May 1,
1991, 105 Stat. 234.)
PRIOR PROVISIONS
Provisions similar to those in this section were con-
tained in section 4107(f) of this title prior to the repeal

of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

§7455. Increases in rates of basic pay

(a)(1) Subject to subsections (b), (c¢), and (d),
when the Secretary determines it to be nec-
essary in order to obtain or retain the services
of persons described in paragraph (2), the Sec-
retary may increase the minimum, intermedi-
ate, or maximum rates of basic pay authorized
under applicable statutes and regulations. Any
increase in such rates of basic pay—

(A) may be made on a nationwide basis, local
basis, or other geographic basis; and

(B) may be made—

(i) for one or more of the grades listed in
the schedules in subsection (b)(1) of section
7404 of this title;

(ii) for one or more of the health personnel
fields within such grades; or

(iii) for one or more of the grades of the
General Schedule under section 5332 of title
5.

(2) Paragraph (1) applies to the following:

(A) Individuals employed in positions listed
in paragraphs (1) and (3) of section 7401 of this
title.

(B) Health-care personnel who—

(i) are employed in the Administration
(other than administrative, clerical, and
physical plant maintenance and protective
services employees);

(ii) are paid under the General Schedule
pursuant to section 5332 of title 5;

(iii) are determined by the Secretary to be
providing either direct patient-care services
or services incident to direct patient-care
services; and

(iv) would not otherwise be available to
provide medical care and treatment for vet-
erans.

(C) Employees who are Department police
officers providing services under section 902 of
this title.

(b) Increases in rates of basic pay may be
made under subsection (a) only in order—

(1) to provide pay in an amount competitive
with, but not exceeding, the amount of the
same type of pay paid to the same category of
personnel at non-Federal facilities in the same
labor market;

(2) to achieve adequate staffing at particular
facilities; or

(83) to recruit personnel with specialized
skills, especially those with skills which are
especially difficult or demanding.
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(c)(1) The amount of any increase under sub-
section (a) in the maximum rate for any grade
may not (except in the case of nurse anes-
thetists and licensed physical therapists) exceed
by two times the amount by which the maxi-
mum for such grade (under applicable provisions
of law other than this subsection) exceeds the
minimum for such grade (under applicable pro-
visions of law other than this subsection), and
the maximum rate as so increased may not ex-
ceed the rate paid for individuals serving as As-
sistant Under Secretary for Health.

(2) Whenever the amount of an increase under
subsection (a) results in a rate of basic pay for
a position being equal to or greater than the
amount that is 94 percent of the maximum
amount permitted under paragraph (1), the Sec-
retary shall promptly notify the Committees on
Veterans’ Affairs of the Senate and House of
Representatives of the increase and the amount
thereof.

(d)(1) In the exercise of the authority provided
in subsection (a) with respect to personnel de-
scribed in subparagraph (B) or (C) of paragraph
(2) of that subsection to increase the rates of
basic pay for any category of personnel not ap-
pointed under subchapter I, the Secretary shall,
not less than 45 days before the effective date of
a proposed increase, notify the President of the
Secretary’s intention to provide such an in-
crease.

(2) Such a proposed increase shall not take ef-
fect if, before the effective date of the proposed
increase, the President disapproves such in-
crease and provides the appropriate committees
of the Congress with a written statement of the
President’s reasons for such disapproval.

(3) If, before that effective date, the President
approves such increase, the Secretary may ad-
vance the effective date to any date not earlier
than the date of the President’s approval.

(Added Pub. L. 10240, title IV, §401(b)(4), May 7,
1991, 105 Stat. 234; amended Pub. L. 102-83,
§2(c)(M), Aug. 6, 1991, 105 Stat. 402; Pub. L.
102-405, title II, §201, title III, §302(c)(1), Oct. 9,
1992, 106 Stat. 1983, 1984.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4107(g) of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Subsec. (c). Pub. L. 102-405, §302(c)(1), sub-
stituted ‘“Under Secretary for Health’ for ‘‘Chief Medi-
cal Director’ in par. (1).

Pub. L. 102-405, §201, designated existing provisions as
par. (1), inserted ‘‘by two times’’ after first reference to
‘“‘exceed”’, and added par. (2).

1991—Subsec. (a)(2)(C). Pub. L.
902> for *‘218”.

EX. ORD. No. 12797. REVIEW OF INCREASES IN RATES OF
BASIC PAY FOR CERTAIN EMPLOYEES OF DEPARTMENT
OF VETERANS AFFAIRS AND OTHER AGENCIES

Ex. Ord. No. 12797, Apr. 3, 1992, 57 F.R. 11671, provided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including section 7455(d)(2)-(3) of title 38,
United States Code, in order to establish procedures for
review of proposed increases in the rates of basic pay of
certain employees of the Department of Veterans Af-

102-83 substituted
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fairs and of other agencies, it is hereby ordered as fol-
lows:

SECTION 1. The Director of the Office of Personnel
Management is designated to exercise the authority
vested in the President by section 7455(d)(2)-(3) of title
38, United States Code, to review and approve or dis-
approve the increases in rates of basic pay proposed by
the Secretary of Veterans Affairs and to provide the ap-
propriate committees of the Congress with a written
statement of the reasons for any such disapproval.

SEC. 2. In exercising this authority, the Director of
the Office of Personnel Management shall assure that
any increases in basic pay proposed by the Secretary of
Veterans Affairs are in the best interest of the Federal
Government, do not exceed the amounts authorized by
section 7455, and are made only to:

(1) Provide pay in an amount competitive with, but
not exceeding, the amount of the same type of pay paid
to the same category of health-care personnel at non-
Federal health-care facilities in the same labor market;

(2) Achieve adequate staffing at particular facilities;
or

(3) Recruit personnel with specialized skills, espe-
cially those with skills which are especially difficult or
demanding.

SEC. 3. The Secretary of Veterans Affairs shall pro-
vide to the Director of the Office of Personnel Manage-
ment such information as the Director may request in
order to carry out the responsibilities delegated by this
order.

SEC. 4. The Director of the Office of Personnel Man-
agement shall provide the Secretary of Veterans Af-
fairs with a copy of any written statement provided to
the appropriate committees of the Congress that sets
forth the reasons for disapproval of any proposed in-
crease in rates of basic pay under this order.

SEC. 5. In the case of any other law authorizing an-
other agency to use the authority provided by section
7455 of title 38, United States Code, the Director of the
Office of Personnel Management shall exercise the
same authority in the same manner as provided for
with respect to section 7455 under sections 1 through 4
of this order, and the head of such other agency shall
provide information requested by the Director as pro-
vided for in section 3 of this order.

SEC. 6. Executive Order No. 12438 of August 23, 1983, is
revoked.

SEcC. 7. This order shall be effective upon publication
in the Federal Register.

GEORGE BUSH.
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 902, 7457, 7612 of
this title.

§ 7456. Nurses: special rules for weekend duty

(a) Subject to subsection (b), if the Secretary
determines it to be necessary in order to obtain
or retain the services of nurses at any Depart-
ment health-care facility, the Secretary may
provide, in the case of nurses appointed under
this chapter and employed at such facility, that
such nurses who work two regularly scheduled
12-hour tours of duty within the period com-
mencing at midnight Friday and ending at mid-
night the following Sunday shall be considered
for all purposes (except computation of full-time
equivalent employees for the purposes of deter-
mining compliance with personnel ceilings) to
have worked a full 40-hour basic workweek.

(b)(1) Basic and additional pay for a nurse who
is considered under subsection (a) to have
worked a full 40-hour basic workweek shall be
subject to paragraphs (2) and (3).

(2) The hourly rate of basic pay for such a
nurse for service performed as part of a regu-
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larly scheduled 12-hour tour of duty within the
period commencing at midnight Friday and end-
ing at midnight the following Sunday shall be
derived by dividing the nurse’s annual rate of
basic pay by 1,248.

(3)(A) Such a nurse who performs a period of
service in excess of such nurse’s regularly sched-
uled two 12-hour tours of duty is entitled to
overtime pay under section 7453(e) of this title,
or other applicable law, for officially ordered or
approved service performed in excess of eight
hours on a day other than a Saturday or Sunday
or in excess of 24 hours within the period com-
mencing at midnight Friday and ending at mid-
night the following Sunday.

(B) Except as provided in subparagraph (C), a
nurse to whom this subsection is applicable is
not entitled to additional pay under section 7453
of this title, or other applicable law, for any pe-
riod included in a regularly scheduled 12-hour
tour of duty.

(C) If the Secretary determines it to be further
necessary in order to obtain or retain the serv-
ices of nurses at a particular facility, a nurse to
whom this paragraph is applicable who performs
service in excess of such nurse’s regularly sched-
uled two 12-hour tours of duty may be paid over-
time pay under section 7453(e) of this title, or
other applicable law, for all or part of the hours
of officially ordered or approved service per-
formed by such nurse in excess of 40 hours dur-
ing an administrative workweek.

(c) A nurse described in subsection (b)(1) who
is absent on approved sick leave or annual leave
during a regularly scheduled 12-hour tour of
duty shall be charged for such leave at a rate of
five hours of leave for three hours of absence.

(d) The Secretary shall prescribe regulations
for the implementation of this section.

(Added Pub. L. 10240, title IV, §401(b)(4), May 7,
1991, 105 Stat. 235.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4107(h) of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

§7457. On-call pay

(a) The Secretary may pay an employee to
whom this section applies pay at the rate pro-
vided in section 7453(h) of this title except for
such time as the employee may be called back
to work.

(b) This section applies to an employee who
meets each of the following criteria:

(1) The employee is employed in a position
listed in paragraph (3) of section 7401 of this
title or meets the criteria specified in clauses
(i), (i1), and (iii) of section 7455(a)(2)(B) of this
title.

(2) The employee is employed in a work unit
for which on-call premium pay is authorized.

(3) The employee is officially scheduled to be
on call outside such employee’s regular hours
or on a holiday designated by Federal statute
or Executive order.

(c) An employee who is eligible for on-call pay
under subsection (a) and who was receiving
standby premium pay pursuant to section 5545 of
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title 5 on May 20, 1988, shall, as long as such em-
ployee is employed in the same position and
work unit and remains eligible for such standby
pay, receive pay for any period of on-call duty at
the rate equal to the greater of—

(1) the rate of pay which such employee
would receive if being paid the rate of standby
pay pursuant to such section that such indi-
vidual would be entitled to receive if such in-
dividual were not scheduled to be on call in-
stead, or

(2) the rate of pay which such employee is
entitled to receive including on-call premium
pay described in subsection (a).

(Added Pub. L. 10240, title IV, §401(b)(4), May 7,
1991, 105 Stat. 236.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4107(j) of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 7404 of this title.

§7458. Recruitment and retention bonus pay

(a)(1) In order to recruit and retain registered
nurses, the Secretary may enter into agree-
ments under this section. Such an agreement
may be entered into with any registered nurse
who is employed at, or who agrees to accept em-
ployment with the Department at, a Depart-
ment health-care facility that is designated by
the Secretary as a health-care facility with a
significant shortage in registered nurses in any
clinical service.

(2) A registered nurse entering into an agree-
ment under this section shall agree to remain
employed by the Department as a registered
nurse for a period of time to be specified in the
agreement and to serve during that period in a
specific health-care facility that is designated
by the Secretary as a health-care facility with a
significant shortage of registered nurses in that
nurse’s clinical service. Such period may not be
less than two years or more than four years.
Such employment during such period may be on
a full-time basis or a part-time basis, as speci-
fied in the agreement. Part-time employment as
specified in such an agreement may not be less
than half-time.

(b)(1) The Secretary shall pay to any nurse en-
tering into an agreement under this section
bonus pay in an amount specified in the agree-
ment. The amount of such bonus pay may not
exceed—

(A) $2,000 per year, in the case of an agree-
ment for two years,

(B) $3,000 per year, in the case of an agree-
ment for three years, and

(C) $4,000 per year, in the case of an agree-
ment for four years.

(2) In the case of an agreement for employ-
ment on less than a full-time basis, the amount
of bonus pay shall be pro rated?! accordingly.

(c)(1) Except as provided in paragraph (2) of
this subsection, a bonus under this section shall

180 in original.
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be paid in equal installments after each year of
service is completed throughout the period of
obligated service specified in the agreement.

(2)(A) The Secretary may make a payment in
an amount not in excess of 25 percent of the
total bonus in a lump sum at the time that the
period of obligated service commences under the
agreement.

(B) If the Secretary makes a lump-sum pay-
ment under subparagraph (A) of this paragraph,
the remaining balance of the bonus shall be paid
in equal installments after each year of service
is completed throughout the period of obligated
service specified in the agreement.

(d)(A) A bonus paid to any individual under
this section shall be in addition to any pay or al-
lowance to which the individual is entitled.

(2) The amount of a bonus paid under this sec-
tion shall not be considered to be basic pay for
the purposes of sections 5551, 55562, and 5595 of
title 5, chapters 81, 83, 84, and 87 of such title, or
any other provision of law creating an entitle-
ment to benefits based on basic pay.

(e) At least once each year the Secretary,
upon the recommendation of the Under Sec-
retary for Health, shall determine the specific
health-care facilities and clinical services, if
any, as to which there are significant problems
with respect to the recruitment and retention of
registered nurses. Upon making any such deter-
mination, the Secretary shall promptly notify
the Committees on Veterans’ Affairs of the Sen-
ate and the House of Representatives of the de-
termination and the basis for the determination.

(f) The Secretary may enter into agreements
under this section with individuals in a health
profession other than nursing (and other than a
health profession for which special pay may be
provided under subchapter III) if the Secretary
determines that there are significant problems
with respect to recruitment and retention of
employees in that health profession. The Sec-
retary’s authority to enter into any such agree-
ment under this section, and such agreement,
shall be subject to the provisions of this section
in the same manner as are the authority to
enter into an agreement under this section with
a registered nurse and such an agreement.

(g2)(1) Except as provided in paragraph (2) of
this subsection, an individual who voluntarily,
or because of misconduct, fails to perform serv-
ices as assigned by the Secretary for the period
of obligated service provided in an agreement
under this section shall refund to the United
States the amount by which the total amount of
bonus payments received by that individual
under this section exceeds the amount that such
individual would have received under an agree-
ment under this section to serve for the period
of obligated service actually served (as deter-
mined at the time the agreement is entered
into). If the period actually served is less than
two years, the amount to be refunded is the en-
tire amount paid to the individual.

(2) An individual shall not be required to make
a refund under paragraph (1) of this subsection if
the Secretary determines, in accordance with
regulations prescribed under subsection (h) of
this section, that the individual’s failure to per-
form services for the period of obligated service
is due to circumstances (not including separa-
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tion for cause) beyond the control of the individ-
ual.

(3) An obligation to refund any portion of a
bonus payment under this subsection is, for all
purposes, a debt owed to the United States.

(4) The provisions of this subsection and the
specific amounts that the individual could be re-
quired to refund shall be disclosed to the indi-
vidual at the time the agreement is entered into
and shall be clearly set forth in the contract.

(h) The Secretary shall prescribe regulations
to carry out this section.

(Added Pub. L. 100-322, title II, §212(a)[(1)], May
20, 1988, 102 Stat. 514, §4120; renumbered §7458
and amended Pub. L. 10240, title IV, §401(c)(4),
May 7, 1991, 105 Stat. 238; Pub. L. 102-83, §4(a)(3),
@), (b)), (2)(E), Aug. 6, 1991, 105 Stat. 404, 405;
Pub. L. 102405, title III, §302(c)(1), Oct. 9, 1992,

106 Stat. 1984, Pub. L. 103-446, title XII,
§1201(h)(4), Nov. 2, 1994, 108 Stat. 4688.)
AMENDMENTS

1994—Pub. L. 103-446 substituted ‘“‘Recruitment and
retention bonus pay’’ for ‘‘Recruitment and retention
bonus pay for nurses and certain other health-care per-
sonnel” as section catchline.

1992—Subsec. (e). Pub. L. 102-405 substituted ‘‘Under
Secretary for Health” for ‘‘Chief Medical Director”.

1991—Pub. L. 102-40 renumbered section 4120 of this
title as this section.

Subsec. (a). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary’’ for ‘‘Administrator’” wherever appearing.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department’’
for ‘“Veterans’ Administration’ wherever appearing.

Subsecs. (b)(1), (c)(2), (e). Pub. L. 102-83, §4(b)(1),
(2)(E), substituted ‘‘Secretary’ for ‘‘Administrator”
wherever appearing.

Subsec. (f). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary” for ‘‘Administrator’” in two places and
“Secretary’s’” for ‘‘Administrator’s”.

Pub. L. 102-40 substituted ‘‘subchapter III’’ for ‘‘sec-
tion 4118 of this title”.

Subsecs. (g)(1), (2), (h). Pub. L. 102-83, §4(b)(1), (2)(E),
substituted ‘‘Secretary’’ for ‘‘Administrator’’.

SUBCHAPTER V—DISCIPLINARY AND
GRIEVANCE PROCEDURES

§7461. Adverse actions: section 7401(1) employ-
ees

(a) Whenever the Under Secretary for Health
(or an official designated by the Under Sec-
retary for Health) brings charges based on con-
duct or performance against a section 7401(1)
employee and as a result of those charges an ad-
verse personnel action is taken against the em-
ployee, the employee shall have the right to ap-
peal the action.

(b)(1) If the case involves or includes a ques-
tion of professional conduct or competence in
which a major adverse action was taken, such an
appeal shall be made to a Disciplinary Appeals
Board under section 7462 of this title.

(2) In any other case, such an appeal shall be
made—

(A) through Department grievance proce-
dures under section 7463 of this title, in any
case that involves or includes a question of
professional conduct or competence in which a
major adverse action was not taken or in any
case of an employee who is not covered by a
collective bargaining agreement under chapter
71 of title 5; or
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(B) through grievance procedures provided
through collective bargaining under chapter 71
of title 5 or through Department grievance
procedures under section 7463 of this title, as
the employee elects, in the case of an em-
ployee covered by a collective bargaining
agreement under chapter 71 of title 5 that does
not involve or include a question of profes-
sional conduct or competence.

(c) For purposes of this subchapter—

(1) Section 7401(1) employees are employees
of the Department employed on a full-time
basis under a permanent appointment in a po-
sition listed in section 7401(1) of this title
(other than interns and residents appointed
pursuant to section 7406 of this title).

(2) A major adverse action is an adverse ac-
tion which includes any of the following:

(A) Suspension.

(B) Transfer.

(C) Reduction in grade.

(D) Reduction in basic pay.
(E) Discharge.

(3) A question of professional conduct or
competence is a question involving any of the
following:

(A) Direct patient care.
(B) Clinical competence.

(d) An issue of whether a matter or question
concerns, or arises out of, professional conduct
or competence is not itself subject to any griev-
ance procedure provided by law, regulation, or
collective bargaining and may not be reviewed
by any other agency.

(e) Whenever the Secretary proposes to pre-
scribe regulations under this subchapter, the
Secretary shall publish the proposed regulations
in the Federal Register for notice-and-comment
not less than 30 days before the day on which
they take effect.

(Added Pub. L. 102-40, title II, §203(a), May 7,
1991, 105 Stat. 202; amended Pub. L. 102-405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4110 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS
1992—Subsec. (a). Pub. L. 102405 substituted ‘‘Under

Secretary for Health” for ‘“Chief Medical Director’ in
two places.

REGULATIONS

Section 204 of Pub. L. 102-40 provided that: ‘“The Sec-
retary of Veterans Affairs shall prescribe regulations
under subchapter V of chapter 74 of title 38, United
States Code (as added by section 203), not later than 180
days after the date of the enactment of this Act [May
7, 1991]. Such regulations shall be published in the Fed-
eral Register for notice-and-comment not less than 30
days before the day on which they take effect.”

§7462. Major adverse actions involving profes-
sional conduct or competence

(a)(1) Disciplinary Appeals Boards appointed
under section 7464 of this title shall have exclu-
sive jurisdiction to review any case—

(A) which arises out of (or which includes) a
question of professional conduct or com-
petence of a section 7401(1) employee; and
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(B) in which a major adverse action was
taken.

(2) The board shall include in its record of de-
cision in any mixed case a statement of the
board’s exclusive jurisdiction under this sub-
section and the basis for such exclusive jurisdic-
tion.

(3) For purposes of paragraph (2), a mixed case
is a case that includes both a major adverse ac-
tion arising out of a question of professional
conduct or competence and an adverse action
which is not a major adverse action or which
does not arise out of a question of professional
conduct or competence.

(b)(1) In any case in which charges are brought
against a section 7401(1) employee which arises
out of, or includes, a question of professional
conduct or competence which could result in a
major adverse action, the employee is entitled
to the following:

(A) At least 30 days advance written notice
from the Under Secretary for Health or other
charging official specifically stating the basis
for each charge, the adverse actions that could
be taken if the charges are sustained, and a
statement of any specific law, regulation, pol-
icy, procedure, practice, or other specific in-
struction that has been violated with respect
to each charge, except that the requirement
for notification in advance may be waived if
there is reasonable cause to believe that the
employee has committed a crime for which the
employee may be imprisoned.

(B) A reasonable time, but not less than
seven days, to present an answer orally and in
writing to the Under Secretary for Health or
other deciding official, who shall be an official
higher in rank than the charging official, and
to submit affidavits and other documentary
evidence in support of the answer.

(2) In any case described in paragraph (1), the
employee is entitled to be represented by an at-
torney or other representative of the employee’s
choice at all stages of the case.

(3)(A) If a proposed adverse action covered by
this section is not withdrawn, the deciding offi-
cial shall render a decision in writing within 21
days of receipt by the deciding official of the
employee’s answer. The decision shall include a
statement of the specific reasons for the deci-
sion with respect to each charge. If a major ad-
verse action is imposed, the decision shall state
whether any of the charges sustained arose out
of a question of professional conduct or com-
petence. If any of the charges are sustained, the
notice of the decision to the employee shall in-
clude notice of the employee’s rights of appeal.

(B) Notwithstanding the 21-day period speci-
fied in subparagraph (A), a proposed adverse ac-
tion may be held in abeyance if the employee re-
quests, and the deciding official agrees, that the
employee shall seek counseling or treatment for
a condition covered under the Rehabilitation
Act of 1973. Any such abeyance of a proposed ac-
tion may not extend for more than one year.

(4)(A) The Secretary may require that any an-
swer and submission under paragraph (1)(B) be
submitted so as to be received within 30 days of
the date of the written notice of the charges, ex-
cept that the Secretary shall allow the granting
of extensions for good cause shown.
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(B) The Secretary shall require that any ap-
peal to a Disciplinary Appeals Board from a de-
cision to impose a major adverse action shall be
received within 30 days after the date of service
of the written decision on the employee.

(c)(1) When a Disciplinary Appeals Board con-
venes to consider an appeal in a case under this
section, the board, before proceeding to consider
the merits of the appeal, shall determine wheth-
er the case is properly before it.

(2) Upon hearing such an appeal, the board
shall, with respect to each charge appealed to
the board, sustain the charge, dismiss the
charge, or sustain the charge in part and dismiss
the charge in part. If the deciding official is sus-
tained (in whole or in part) with respect to any
such charge, the board shall—

(A) approve the action as imposed;

(B) approve the action with modification, re-
duction, or exception; or

(C) reverse the action.

(3) A board shall afford an employee appealing
an adverse action under this section an oppor-
tunity for an oral hearing. If such a hearing is
held, the board shall provide the employee with
a transcript of the hearing.

(4) The board shall render a decision in any
case within 45 days of completion of the hearing,
if there is a hearing, and in any event no later
than 120 days after the appeal commenced.

(d)(1) After resolving any question as to
whether a matter involves professional conduct
or competence, the Secretary shall cause to be
executed the decision of the Disciplinary Ap-
peals Board in a timely manner and in any event
in not more than 90 days after the decision of
the Board is received by the Secretary. Pursuant
to the board’s decision, the Secretary may order
reinstatement, award back pay, and provide
such other remedies as the board found appro-
priate relating directly to the proposed action,
including expungement of records relating to
the action.

(2) If the Secretary finds a decision of the
board to be clearly contrary to the evidence or
unlawful, the Secretary may—

(A) reverse the decision of the board, or

(B) vacate the decision of the board and re-
mand the matter to the Board for further con-
sideration.

(3) If the Secretary finds the decision of the
board (while not clearly contrary to the evi-
dence or unlawful) to be not justified by the na-
ture of the charges, the Secretary may mitigate
the adverse action imposed.

(4) The Secretary’s execution of a board’s deci-
sion shall be the final administrative action in
the case.

(e) The Secretary may designate an employee
of the Department to represent management in
any case before a Disciplinary Appeals Board.

(f)(1) A section 7401(1) employee adversely af-
fected by a final order or decision of a Discipli-
nary Appeals Board (as reviewed by the Sec-
retary) may obtain judicial review of the order
or decision.

(2) In any case in which judicial review is
sought under this subsection, the court shall re-
view the record and hold unlawful and set aside
any agency action, finding, or conclusion found
to be—
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(A) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law;

(B) obtained without procedures required by
law, rule, or regulation having been followed;
or

(C) unsupported by substantial evidence.

(Added Pub. L. 102-40, title II, §203(a), May T,
1991, 105 Stat. 203; amended Pub. L. 102405, title
IIT, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

REFERENCES IN TEXT

The Rehabilitation Act of 1973, referred to in subsec.
(b)(3)(B), is Pub. L. 93-112, Sept. 26, 1973, 87 Stat. 355, as
amended, which is classified generally to chapter 16
(§701 et seq.) of Title 29, Labor. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 701 of Title 29 and Tables.

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4110 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Subsec. (b)(1). Pub. L. 102-405 substituted
““Under Secretary for Health’ for ‘‘Chief Medical Direc-
tor” in subpars. (A) and (B).
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7461, 7463, 7464
of this title.

§7463. Other adverse actions

(a) The Secretary shall prescribe by regulation
procedures for the consideration of grievances of
section 7401(1) employees arising from adverse
personnel actions in which each action taken ei-
ther—

(1) is not a major adverse action; or
(2) does not arise out of a question of profes-
sional conduct or competence.

Disciplinary Appeals Boards shall not have ju-
risdiction to review such matters, other than as
part of a mixed case (as defined in section
7462(a)(3) of this title).

(b) In the case of an employee who is a mem-
ber of a collective bargaining unit under chapter
71 of title 5, the employee may seek review of an
adverse action described in subsection (a) either
under the grievance procedures provided
through regulations prescribed under subsection
(a) or through grievance procedures determined
through collective bargaining, but not under
both. The employee shall elect which grievance
procedure to follow. Any such election may not
be revoked.

(c)(1) In any case in which charges are brought
against a section 7401(1) employee which could
result in a major adverse action and which do
not involve professional conduct or competence,
the employee is entitled to the same notice and
opportunity to answer with respect to those
charges as provided in subparagraphs (A) and (B)
of section 7462(b)(1) of this title.

(2) In any other case in which charges are
brought against a section 7401(1) employee, the
employee is entitled to—

(A) an advance written notice stating the
specific reason for the proposed action, and

(B) a reasonable time to answer orally and
in writing and to furnish affidavits and other
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documentary evidence in support of the an-
swer.

(d) Grievance procedures prescribed under sub-
section (a) shall include the following:

(1) A right to formal review by an impartial
examiner within the Department of Veterans
Affairs, who, in the case of an adverse action
arising from a question of professional con-
duct or competence, shall be selected from the
panel designated under section 7464 of this
title.

(2) A right to a prompt report of the findings
and recommendations by the impartial exam-
iner.

(3) A right to a prompt review of the examin-
er’s findings and recommendations by an offi-
cial of a higher level than the official who de-
cided upon the action. That official may ac-
cept, modify, or reject the examiner’s recom-
mendations.

(e) In any review of an adverse action under
the grievance procedures prescribed under sub-
section (a), the employee is entitled to be rep-
resented by an attorney or other representative
of the employee’s choice at all stages of the
case.

(Added Pub. L. 102-40, title II, §203(a), May 7,
1991, 105 Stat. 205.)

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4110 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7461, 7464 of this
title.

§ 7464. Disciplinary Appeals Boards

(a) The Secretary shall from time to time ap-
point boards to hear appeals of major adverse
actions described in section 7462 of this title.
Such boards shall be known as Disciplinary Ap-
peals Boards. Each board shall consist of three
employees of the Department, each of whom
shall be of the same grade as, or be senior in
grade to, the employee who is appealing an ad-
verse action. At least two of the members of
each board shall be employed in the same cat-
egory of position as the employee who is appeal-
ing the adverse action. Members of a board shall
be appointed from individuals on the panel es-
tablished under subsection (d).

(b)(1) In appointing a board for any case, the
Secretary shall designate one of the members to
be chairman and one of the members to be sec-
retary of the board, each of whom shall have au-
thority to administer oaths.

(2) Appointment of boards, and the proceed-
ings of such boards, shall be carried out under
regulations prescribed by the Secretary. A ver-
batim record shall be maintained of board hear-
ings.

(c)(1) Notwithstanding sections 5701 and 7332 of
this title, the chairman of a board, upon request
of an employee whose case is under consider-
ation by the board (or a representative of that
employee) may, in connection with the consider-
ations of the board, review records or informa-
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tion covered by those sections and may author-
ize the disclosure of such records or information
to that employee (or representative) to the ex-
tent the board considers appropriate for pur-
poses of the proceedings of the board in that
case.

(2) In any such case the board chairman may
direct that measures be taken to protect the
personal privacy of individuals whose records
are involved. Any person who uses or discloses a
record or information covered by this subsection
for any purpose other than in connection with
the proceedings of the board shall be fined not
more than $5,000 in the case of a first offense and
not more than $20,000 in the case of a subsequent
offense.

(d)(1) The Secretary shall provide for the peri-
odic designation of employees of the Depart-
ment who are qualified to serve on Disciplinary
Appeals Boards. Those employees shall con-
stitute the panel from which board members in
a case are appointed. The Secretary shall pro-
vide (without charge) a list of the names of em-
ployees on the panel to any person requesting
such list.

(2) The Secretary shall announce periodically,
and not less often than annually, that the roster
of employees on the panel is available as de-
scribed in paragraph (1). Such announcement
shall be made at Department medical facilities
and through publication in the Federal Register.
Notice of a name being on the list must be pro-
vided at least 30 days before the individual se-
lected may serve on a Board or as a grievance
examiner. Employees, employee organizations,
and other interested parties may submit com-
ments to the Secretary concerning the suit-
ability for service on the panel of any employee
whose name is on the list.

(3) The Secretary shall provide training in the
functions and duties of Disciplinary Appeals
Boards and grievance procedures under section
7463 of this title for employees selected to be on
the panel.

(Added Pub. L. 102-40, title II, §203(a), May 7,
1991, 105 Stat. 206.)

PRIOR PROVISIONS

Provisions similar to those in this subchapter were
contained in section 4110 of this title prior to the repeal
of that section as part of the complete revision of chap-
ter 73 of this title by Pub. L. 102-40.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7462, 7463 of this
title.

SUBCHAPTER VI—REGIONAL MEDICAL
EDUCATION CENTERS

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in section 7320 of this
title.

§7471. Designation of Regional Medical Edu-
cation Centers

(a) In carrying out the Secretary’s functions
under section 7302 of this title with regard to the
training of health personnel, the Secretary shall
implement a program under which the Secretary
shall designate as Regional Medical Education
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Centers such Department hospitals as the Sec-
retary determines appropriate to carry out the
provisions of this subchapter.

(b) Each Regional Medical Education Center
(hereinafter in this subchapter referred to as
“Center”’) designated under subsection (a) shall
provide continuing medical and related edu-
cation programs for personnel eligible for train-
ing under this subchapter. Such programs shall
include the following:

(1) The teaching of newly developed medical
skills and the use of newly developed medical
technologies and equipment.

(2) Advanced clinical instruction.

(3) The opportunity for conducting clinical
investigations.

(4) Clinical demonstrations in the use of new
types of health personnel and in the better use
of the skills of existing health personnel.

(56) Routine verification of basic medical
skills and, where determined necessary, reme-
diation of any deficiency in such skills.

(Added Pub. L. 102-40, title IV, §401(b)(5), May 1,
1991, 105 Stat. 237.)
PRIOR PROVISIONS
Provisions similar to those in this section were con-
tained in section 4121 of this title prior to the repeal of

that section as part of the complete revision of chapter
73 of this title by Pub. L. 102-40.

§ 7472, Supervision and staffing of Centers

(a) Centers shall be operated under the super-
vision of the Under Secretary for Health and
shall be staffed with personnel qualified to pro-
vide the highest quality instruction and train-
ing in various medical and health care dis-
ciplines.

(b) As a means of providing appropriate rec-
ognition to persons in the career service of the
Administration who possess outstanding quali-
fications in a particular medical or health care
discipline, the Under Secretary for Health shall
from time to time and for such period as the
Under Secretary for Health considers appro-
priate assign such persons to serve as visiting
instructors at Centers.

(c) Whenever the Under Secretary for Health
considers it necessary for the effective conduct
of the program provided for under this sub-
chapter, the Under Secretary for Health may
contract for the services of highly qualified
medical and health personnel from outside the
Department to serve as instructors at such Cen-
ters.

(Added Pub. L. 102-40, title IV, §401(b)(5), May 17,
1991, 105 Stat. 237; amended Pub. L. 102405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4122 of this title prior to the repeal of
that section as part of the complete revision of chapter
73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Pub. L. 102-405 substituted ‘‘Under Secretary for
Health” for ‘‘Chief Medical Director’”’ wherever appear-
ing.

§7473. Personnel eligible for training

(a) The Under Secretary for Health shall de-
termine the manner in which personnel are to be
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selected for training in the Centers. Preference
shall be given to career personnel of the Admin-
istration.

(b) To the extent that facilities are available
medical and health personnel from outside the
Administration may, on a reimbursable basis, be
provided training in the Centers. Such reim-
bursement may include reciprocal training of
personnel of the Administration provided under
sharing arrangements entered into by the Under
Secretary for Health and the heads of the enti-
ties providing such reciprocal training. Any
amounts received by the United States as reim-
bursement under this subsection shall be cred-
ited to the applicable Department medical ap-
propriation account.

(Added Pub. L. 10240, title IV, §401(b)(5), May 7,
1991, 105 Stat. 237; amended Pub. L. 102-405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4123 of this title prior to the repeal of
that section as part of the complete revision of chapter
73 of this title by Pub. L. 102-40.

AMENDMENTS

1992—Pub. L. 102-405 substituted ‘““Under Secretary for
Health” for ‘‘Chief Medical Director’” in subsecs. (a)
and (b).

§7474. Consultation

The Under Secretary for Health shall carry
out this subchapter after consultation with the
special medical advisory group established pur-
suant to section 7312(a) of this title.

(Added Pub. L. 10240, title IV, §401(b)(5), May 1,
1991, 105 Stat. 238; amended Pub. L. 102-405, title
III, §302(c)(1), Oct. 9, 1992, 106 Stat. 1984.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 4124 of this title prior to the repeal of
that section as part of the complete revision of chapter
73 of this title by Pub. L. 102-40.

AMENDMENTS
1992—Pub. L. 102-405 substituted ‘‘Under Secretary for
Health” for ‘“‘Chief Medical Director’’.

[CHAPTER 75—RENUMBERED CHAPTER 78
AND TRANSFERRED]

CODIFICATION

Former chapter 75 which consisted of sections 4201 to
4210 was renumbered chapter 78 of this title and trans-
ferred to follow chapter 76 of this title, and sections
4201 to 4210 were renumbered sections 7801 to 7810 of
this title, respectively.

CHAPTER 76—HEALTH PROFESSIONALS
EDUCATIONAL ASSISTANCE PROGRAM

SUBCHAPTER I—-GENERAL

Sec.
7601. Establishment of program; purpose.
7602. Eligibility.
7603. Application and acceptance.
7604. Terms of agreement.
SUBCHAPTER II—SCHOLARSHIP PROGRAM
7611. Authority for program.
7612. Eligibility; application; agreement.
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Sec.
7613. Scholarship.
7614. Part-time students.
7615. Status of participants.
7616. Obligated service.
7617. Breach of agreement: liability.
7618. Expiration of program.

SUBCHAPTER III-TUITION REIMBURSEMENT
PROGRAM

7621. Authority for program.

7622. Eligibility; application; agreement.
7623. Obligated service.

7624. Breach of agreement: liability.

7625. Allocation and distribution of funding.

SUBCHAPTER IV—ADMINISTRATIVE MATTERS

7631. Periodic adjustments in amount of assist-

ance.

7632. Annual report.

7633. Regulations.

7634. Breach of agreement; waiver of liability.

7635. Service in other agencies.

7636. Exemption of educational assistance pay-
ments from taxation.

SUBCHAPTER V—STIPEND PROGRAM FOR
MEMBERS OF THE SELECTED RESERVE

7651. Authority for program.

7652. Eligibility: individuals entitled to benefits
under the GI Bill program for members of
the Selected Reserve.

7653. Amount of assistance.

7654. Obligated service.

7655. Breach of agreement; liability.

AMENDMENTS

1991—Pub. L. 102-40, title IV, §402(c)(1), May 7, 1991,
105 Stat. 239, renumbered items 4301 to 4355 as 7601 to
7655, respectively.

1990—Pub. L. 101-366, title II, §205(a)(2), Aug. 15, 1990,
104 Stat. 440, added heading for subchapter V and items
4351 to 4355.

CHAPTER REFERRED TO IN OTHER SECTIONS
This chapter is referred to in section 7431 of this title.

SUBCHAPTER I—-GENERAL
§7601. Establishment of program; purpose

(a) There is hereby established a program to
be known as the Department of Veterans Affairs
Health Professionals Educational Assistance
Program (hereinafter in this chapter referred to
as the ‘“Educational Assistance Program’). The
program consists of—

(1) the scholarship program provided for in
subchapter II of this chapter;

(2) the tuition reimbursement program pro-
vided for in subchapter III of this chapter; and

(3) the Selected Reserve member stipend pro-
gram provided for under subchapter V of this
chapter.

(b) The purpose of the Educational Assistance
Program is to assist in providing an adequate
supply of trained health-care personnel for the
Department and the Nation.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 518, §4301; amended Pub. L.
101-366, title II, §205(c)(1), Aug. 15, 1990, 104 Stat.
441; renumbered §7601, Pub. L. 102-40, title IV,
§402(b)(1), May 7, 1991, 105 Stat. 238; Pub. L.
102-83, §4(a)(2)(B)(vi), (3), (4), Aug. 6, 1991, 105
Stat. 403, 404; Pub. L. 103-446, title XII,
§1201(e)(25), Nov. 2, 1994, 108 Stat. 4686.)
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AMENDMENTS

1994—Subsec. (a)(1). Pub. L. 103-446 substituted semi-
colon for comma at end.

1991—Pub. L. 102-40 renumbered section 4301 of this
title as this section.

Subsec. (a). Pub. L. 102-83, §4(a)(2)(B)(vi), substituted
“Department of Veterans Affairs’” for ‘‘Veterans’ Ad-
ministration’ in introductory provisions.

Subsec. (b). Pub. L. 102-83, §4(a)(3), (4), substituted
“Department” for ‘“Veterans’ Administration’.

1990—Subsec. (a)(3). Pub. L. 101-366 added par. (3).

PAYMENTS TO HEALTH-CARE PROFESSIONAL EMPLOYEES
FOR TUITION LOANS

Pub. L. 102-585, title V, §523(b), Nov. 4, 1992, 106 Stat.
4959, provided that: ‘‘Notwithstanding any other provi-
sion of law, the Secretary of Veterans Affairs may not
provide payments to health-care professional employ-
ees of the Department of Veterans Affairs for payment
of tuition loans.”

TUITION LOAN PAYMENT PROGRAM

Pub. L. 102-389, title I, Oct. 6, 1992, 106 Stat. 1574, pro-
vided in part for an appropriation: ‘“For payment of
outstanding tuition loans to Department of Veterans
Affairs health care professional employees (excluding
physicians and dentists) who agree to remain in service
for one year or more, $5,000,000, to remain available
until September 30, 1994: Provided, That the Secretary,
in order to recruit and retain such employees, may
make such payments, not to exceed $3,000 during any
calendar year, or $12,000 in total, to any such employee
who has an outstanding tuition loan from an edu-
cational institution approved by the Secretary that has
led to a degree in the health care occupation in which
such individual is employed: Provided further, That no
payment shall be made in advance: Provided further,
That regulations shall be promulgated by the Secretary
to implement this program.”

§7602. Eligibility

(a)(1) To be eligible to participate in the Edu-
cational Assistance Program under subchapter I
or IT of this chapter, an individual must be ac-
cepted for enrollment or be currently enrolled as
a student at a qualifying educational institution
in a course of education or training that is ap-
proved by the Secretary and that leads toward
completion of a degree in a field of education or
training for which a scholarship may be awarded
under subchapter II of this chapter or for which
tuition reimbursement may be provided under
subchapter III of this chapter.

(2) A qualifying educational institution for
purposes of this section is an educational insti-
tution that is in a State and that (as determined
by the Secretary) is an accredited institution.

(b) An individual is not eligible to apply to
participate in the Educational Assistance Pro-
gram under subchapter I or II of this chapter if
the individual is obligated under any other Fed-
eral program to perform service after comple-
tion of the course of education or training of
such individual referred to in subsection (a) of
this section.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 518, §4302; amended Pub. L.
101-366, title II, §205(c)(2), Aug. 15, 1990, 104 Stat.
441; renumbered §7602, Pub. L. 10240, title IV,
§402(b)(1), May 7, 1991, 105 Stat. 238; Pub. L.
102-83, §4(b)(1), (2)(E), Aug. 6, 1991, 105 Stat. 404,
405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4302 of this
title as this section.

TITLE 38—VETERANS’ BENEFITS

§7603

Subsec. (a). Pub. L. 102-83 substituted ‘‘Secretary’
for ‘“Administrator’ in pars. (1) and (2).

1990—Subsecs. (a)(1), (b). Pub. L. 101-366 inserted
‘‘under subchapter I or II of this chapter’ after ‘“‘Edu-
cational Assistance Program’.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7612 of this title.

§7603. Application and acceptance

(a) To apply to participate in the Educational
Assistance Program, an individual shall submit
to the Secretary an application for such partici-
pation together with an agreement described in
section 7604 of this title under which the partici-
pant agrees to serve a period of obligated service
in the Veterans Health Administration as pro-
vided in the agreement in return for payment of
educational assistance as provided in the agree-
ment.

(b)(1) An individual becomes a participant in
the Educational Assistance Program upon the
Secretary’s approval of the individual’s applica-
tion and the Secretary’s acceptance of the
agreement.

(2) Upon the Secretary’s approval of an indi-
vidual’s participation in the program, the Sec-
retary shall promptly notify the individual of
that approval. Such notice shall be in writing.

(c)(1) In distributing application forms and
agreement forms to individuals desiring to par-
ticipate in the Educational Assistance Program,
the Secretary shall include with such forms the
following:

(A) A fair summary of the rights and liabil-
ities of an individual whose application is ap-
proved (and whose agreement is accepted) by
the Secretary, including a clear explanation of
the damages to which the United States is en-
titled if the individual breaches the agree-
ment.

(B) A full description of the terms and condi-
tions that apply to participation in the Edu-
cational Assistance Program and service in
the Veterans Health Administration.

(2) The Secretary shall make such application
forms and other information available to indi-
viduals desiring to participate in the Edu-
cational Assistance Program on a date suffi-
ciently early to allow such individuals adequate
time to prepare and submit such forms.

(d) In selecting applicants for acceptance in
the Educational Assistance Program, the Sec-
retary shall give priority to the applications of
individuals who have previously received edu-
cational assistance under the program and have
not completed the course of education or train-
ing undertaken under such program.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 518, §4303; renumbered §7603 and
amended Pub. L. 102-40, title IV, §402(b)(1),
(@)(1), May 7, 1991, 105 Stat. 238, 239; Pub. L.
102-83, §4(b)(1), (2)(E), Aug. 6, 1991, 105 Stat. 404,
405; Pub. L. 103-446, title XII, §1201(b)(1), Nov. 2,
1994, 108 Stat. 4682.)

AMENDMENTS

1994—Subsecs. (a), (¢)(1)(B). Pub. L. 103-446 sub-
stituted ‘“Veterans Health Administration” for ‘‘De-
partment of Medicine and Surgery’’.

1991—Pub. L. 10240, §402(b)(1), renumbered section
4303 of this title as this section.
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Subsec. (a). Pub. L. 102-83 substituted ‘‘Secretary”
for ‘““Administrator”.

Pub. L. 102-40, §402(d)(1),
4304,

Subsecs. (b) to (d). Pub. L. 102-83 substituted ‘‘Sec-
retary’” for ‘‘Administrator’” and ‘‘Secretary’s’” for
“Administrator’s’” wherever appearing.

substituted ‘7604° for

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7612, 7616, 7617,
7622, 7623, 7652, 7653, 7654 of this title.

§7604. Terms of agreement

An agreement between the Secretary and a
participant in the Educational Assistance Pro-
gram shall be in writing, shall be signed by the
participant, and shall include the following pro-
visions:

(1) The Secretary’s agreement—

(A) to provide the participant with edu-
cational assistance as authorized in sub-
chapter II, III, or V of this chapter and speci-
fied in the agreement; and

(B) to afford the participant the oppor-
tunity for employment in the Veterans
Health Administration (subject to the avail-
ability of appropriated funds for such pur-
pose and other qualifications established in
accordance with section 7402 of this title).

(2) The participant’s agreement—

(A) to accept such educational assistance;

(B) to maintain enrollment and attendance
in the course of training until completed;

(C) while enrolled in such course, to main-
tain an acceptable level of academic stand-
ing (as determined by the educational insti-
tution offering such course of training under
regulations prescribed by the Secretary);
and

(D) after completion of the course of train-
ing, to serve as a full-time employee in the
Veterans Health Administration as specified
in the agreement in accordance with sub-
chapter II, III, or V of this chapter.

(3) A provision that any financial obligation
of the United States arising out of an agree-
ment entered into under this chapter, and any
obligation of the participant which is condi-
tioned on such agreement, is contingent upon
funds being appropriated for educational as-
sistance under this chapter.

(4) A statement of the damages to which the
United States is entitled under this chapter
for the participant’s breach of the agreement.

(5) Such other terms as are required to be in-
cluded in the agreement under subchapter II,
III, or V of this chapter or as the Secretary
may require consistent with the provisions of
this chapter.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 519, §4304; amended Pub. L.
101-366, title II, §205(c)(3), Aug. 15, 1990, 104 Stat.
441; renumbered §7604 and amended Pub. L.
102-40, title IV, §§402(b)(1), 403(b)(3), May 7, 1991,
105 Stat. 238, 239; Pub. L. 102-83, §4(b)(1), (2)(BE),
Aug. 6, 1991, 105 Stat. 404, 405; Pub. L. 103-446,
title XII, §1201(b)(1), (e)(26), Nov. 2, 1994, 108
Stat. 4682, 4686.)

AMENDMENTS

1994—Pub. L. 103-446, §1201(e)(26), substituted ‘‘sub-
chapter II”” for ‘‘subchapters II’’ in pars. (1)(A), (2)(D),
and (b).
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Pub. L. 103-446, §1201(b)(1), substituted ‘‘Veterans
Health Administration” for ‘“‘Department of Medicine
and Surgery’’ in pars. (1)(B) and (2)(D).

1991—Pub. L. 10240, §402(b)(1), renumbered section
4304 of this title as this section.

Pub. L. 102-83 substituted ‘‘Secretary” for ‘“Adminis-
trator’” and ‘‘Secretary’s’ for ‘‘Administrator’s’ wher-
ever appearing.

Pub. L. 102-40, §403(b)(3), substituted 7402’ for 4105’

in par. (1)(B).
1990—Pars. (1)(A), (2)(D), (5). Pub. L. 101-366 sub-
stituted ‘‘subchapters II, III, or V” for ‘‘subchapter II

or IIT”.
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7603, 7612, 7622
of this title.

SUBCHAPTER II—SCHOLARSHIP PROGRAM
SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 7601, 7602,
7604 of this title.

§7611. Authority for program

As part of the Educational Assistance Pro-
gram, the Secretary shall carry out a scholar-
ship program under this subchapter. The pro-
gram shall be known as the Department of Vet-
erans Affairs Health Professional Scholarship
Program (hereinafter in this chapter referred to
as the ‘“‘Scholarship Program”’).

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 520, §4311; renumbered §7611, Pub.
L. 10240, title IV, §402(b)(1), May 7, 1991, 1056
Stat. 238; amended Pub. L. 102-83, §4(a)(2)(B)(vi),
(D), (2)(E), Aug. 6, 1991, 105 Stat. 403-405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4311 of this
title as this section.

Pub. L. 102-83 substituted ‘‘Secretary” for ‘“Adminis-
trator” and ‘Department of Veterans Affairs” for
‘“Veterans’ Administration”.

SUBMISSION OF OVERDUE REPORT

Pub. L. 105-114, title II, §207(b), Nov. 21, 1997, 111 Stat.
2289, provided that: ‘“The Secretary of Veterans Affairs
shall submit to Congress not later than 180 days after
the date of the enactment of this Act [Nov. 21, 1997] the
report evaluating the operation of the health profes-
sional scholarship program required to be submitted
not later than March 31, 1997, under section 202(b) of
Public Law 104-110 (110 Stat. 770) [set out below].”

HEALTH PROFESSIONAL SCHOLARSHIP PROGRAM

Pub. L. 104-110, title II, §202(b), Feb. 13, 1996, 110 Stat.
770, provided that:

‘(1) The Secretary shall submit to Congress, not later
than March 31, 1997, a report setting forth the results
of a study evaluating the operation of the health pro-
fessional scholarship program under subchapter II of
chapter 76 of title 38, United States Code. The study
shall evaluate the efficacy of the program with respect
to recruitment and retention of health care personnel
for the Department of Veterans Affairs and shall com-
pare the costs and benefits of the program with the
costs and benefits of alternative methods of ensuring
adequate recruitment and retention of such personnel.

‘(2) The Secretary shall carry out the study under
this paragraph through a private contractor. The re-
port under paragraph (1) shall include the report of the
contractor and the comments, if any, of the Secretary
on that report.”

§7612. Eligibility; application; agreement

(a)(1) Except as provided in paragraph (2) of
this subsection, an individual must be accepted



Page 659

for enrollment or be enrolled (as described in
section 7602 of this title) as a full-time student
to be eligible to participate in the Scholarship
Program.

(2) An individual who is an eligible Depart-
ment employee may be accepted as a participant
if accepted for enrollment or enrolled (as de-
scribed in section 7602 of this title) for study on
less than a full-time but not less than a half-
time basis. (Such a participant is hereinafter in
this subchapter referred to as a ‘‘part-time stu-
dent”’.)

(3) For the purposes of paragraph (2) of this
subsection, an eligible Department employee is
a full-time Department employee who is perma-
nently assigned to a Department health-care fa-
cility on the date on which the individual sub-
mits the application referred to in section 7603
of this title and on the date on which the indi-
vidual becomes a participant in the Scholarship
Program.

(b)(1) A scholarship may be awarded under this
subchapter only in a qualifying field of edu-
cation or training.

(2) A qualifying field of education or training
for purposes of this subchapter is education or
training leading to employment (under section
7401 of this title) as any of the following:

(A) A physician, dentist, podiatrist, optom-
etrist, nurse, physician assistant, or expanded
function dental auxiliary.

(B) A psychologist described in section
7401(3) of this title or a certified or registered
respiratory therapist, licensed physical thera-
pist, or licensed practical or vocational nurse.

(3) The Secretary may designate additional
fields of education or training as qualifying
fields of education or training if the education
or training leads to employment in a position
which would qualify the individual for increased
basic pay under subsection (a)(1) of section 7455
of this title for personnel described in sub-
section (a)(2)(B) of such section.

(4) Before awarding the initial scholarship in a
course of education or training other than medi-
cine or nursing, the Secretary shall notify the
Committees on Veterans’ Affairs of the Senate
and House of Representatives of the Secretary’s
intent to award a scholarship in such course of
education or training. The notice shall include a
statement of the reasons why the award of
scholarships in that course of education or
training is necessary to assist in providing the
Department with an adequate supply of person-
nel in the health profession concerned. Any such
notice shall be given not less than 60 days before
the first such scholarship is awarded.

(5) In selecting applicants for the Scholarship
Program, the Secretary—

(A) shall give priority to applicants who will
be entering their final year in a course of
training; and

(B) shall ensure an equitable allocation of
scholarships to persons enrolled in the second
year of a program leading to an associate de-
gree in nursing.

(c)(1) An agreement between the Secretary and
a participant in the Scholarship Program shall
(in addition to the requirements set forth in sec-
tion 7604 of this title) include the following:
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(A) The Secretary’s agreement to provide
the participant with a scholarship under this
subchapter for a specified number (from one to
four) of school years during which the partici-
pant is pursuing a course of education or
training described in section 7602 of this title.

(B) The participant’s agreement to serve as
a full-time employee in the Veterans Health
Administration for a period of time (herein-
after in this subchapter referred to as the ‘‘pe-
riod of obligated service’’) of one calendar year
for each school year or part thereof for which
the participant was provided a scholarship
under the Scholarship Program, but for not
less than two years.

(2) In a case in which an extension is granted
under section 7614(3) of this title, the number of
years for which a scholarship may be provided
under this subchapter shall be the number of
school years provided for as a result of the ex-
tension.

(3) In the case of a participant who is a part-
time student—

(A) the period of obligated service shall be
reduced in accordance with the proportion
that the number of credit hours carried by
such participant in any such school year bears
to the number of credit hours required to be
carried by a full-time student in the course of
training being pursued by the participant, but
in no event to less than one year; and

(B) the agreement shall include the partici-
pant’s agreement to maintain employment,
while enrolled in such course of education or
training, as a Department employee perma-
nently assigned to a Department health-care
facility.

(4) If a participant’s period of obligated service
is deferred under section 7616(b)(3)(A)({i) of this
title, the agreement terms under paragraph (1)
of this subsection shall provide for the partici-
pant to serve any additional period of obligated
service that is prescribed by the Secretary under
section 7616(b)(4)(B) of this title.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 520, §4312; amended Pub. L.
101-237, title II, §207(a), Dec. 18, 1989, 103 Stat.
2068; renumbered §7612 and amended Pub. L.
10240, title IV, §§402(b)(1), (d)(1), 403(b)(4), May
7, 1991, 105 Stat. 238, 239; Pub. L. 102-83, §4(a)(3),
@), (b)Q), (2)(E), Aug. 6, 1991, 105 Stat. 404, 405;
Pub. L. 102405, title II, §202(a), Oct. 9, 1992, 106
Stat. 1983; Pub. L. 103-446, title XII, §1201(b)(1),
Nov. 2, 1994, 108 Stat. 4682.)

AMENDMENTS

1994—Subsec. (c)(1)(B). Pub. L. 103-446 substituted
‘“Veterans Health Administration” for ‘‘Department of
Medicine and Surgery’’.

1992—Subsec. (¢)(1)(B). Pub. L. 102405 inserted before
period at end *‘, but for not less than two years’.

1991—Pub. L. 10240, §402(b)(1), renumbered section
4312 of this title as this section.

Subsec. (a)(1). Pub. L. 102-40, §402(d)(1), substituted
7602 for °4302”".

Subsec. (a)(2). Pub. L. 102-83, §4(a)(3), (4), substituted
“‘Department’’ for ‘“Veterans’ Administration”.

Pub. L. 102-40, §402(d)(1), substituted 7602 for
4302,

Subsec. (a)(3). Pub. L. 102-83, §4(a)(3), (4), substituted
“Department” for ‘“‘Veterans’ Administration’ wher-
ever appearing.
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Pub. L. 102-40, §402(d)(1), substituted 7603 for
4303,
Subsec. (b)(2). Pub. L. 102-40, §403(b)(4)(A), sub-

stituted ‘7401’ for ‘‘4104” in introductory provisions
and ‘“7401(3)”’ for ‘‘4104(3)”’ in subpar. (B).

Subsec. (b)(3). Pub. L. 102-83, §4(b)(1), (2)(E),
stituted ‘‘Secretary’ for ‘‘Administrator’.

Pub. L. 102-40, §403(b)(4)(B), substituted ‘‘subsection
(a)(1) of section 7455 of this title for personnel described
in subsection (a)(2)(B) of such section” for ‘‘section
4107(g)(1)(B) of this title”.

Subsec. (b)(4). Pub. L. 102-83, §4(b)(1), (2)(E), sub-
stituted ‘‘Secretary’” for ‘‘Administrator” and ‘‘Sec-
retary’s’ for ‘‘Administrator’s’.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department”’’
for ““Veterans’ Administration”.

Subsec. (c)(1). Pub. L. 102-83, §4(b)(1), (2)(E), sub-
stituted ‘‘Secretary’ for ‘‘Administrator’ in introduc-
tory provisions and ‘‘Secretary’s’” for ‘‘Administra-
tor’s” in subpar. (A).

Pub. L. 102-40, §402(d)(1), substituted ‘7604’ for ‘4304
in introductory provisions and ‘7602’ for ‘‘4302’’ in sub-
par. (A).

Subsec. (¢)(2). Pub. L. 102-40, §402(d)(1), substituted
¢7614(3)”" for *“4314(3)”".

Subsec. (c)(3)(B). Pub. L. 102-83, §4(a)(3), (4), sub-
stituted ‘“‘Department’ for ‘“Veterans’ Administration”
in two places.

Subsec. (c)(4). Pub. L. 102-83, §4(b)(1), (2)(E),
stituted ‘‘Secretary’’ for ‘‘Administrator’’.

Pub. L. 102-40, §402(d)(1), substituted ‘“7616(b)(3)(A)(1)”’
for ©4316(b)(3)(A)({)”’ and ¢7616(b)(4)(B)”’ for
£4316(b)(4)(B)”".

1989—Subsec. (b)(5). Pub. L. 101-237 amended par. (5)
generally. Prior to amendment, par. (5) read as follows:
“In selecting applicants for the Scholarship Program,
the Administrator shall give priority to the applica-
tions of individuals who will be entering their final
year in a course of training.”’

sub-

sub-

EFFECTIVE DATE OF 1992 AMENDMENT

Section 202(b) of Pub. L. 102-405 provided that: ‘“The
amendment made by subsection (a) [amending this sec-
tion] shall apply to scholarship agreements entered
into after the date of the enactment of this Act [Oct.
9, 1992].”

IMPLEMENTATION OF EQUITABLE ALLOCATION
PROVISIONS

Section 207(b) of Pub. L. 101-237 provided that: ‘“The
Secretary of Veterans Affairs shall provide for the im-
plementation of the amendment made by subsection (a)
[amending this section] beginning with scholarships
awarded under section 4312 [now 7612] of title 38, United
States Code, during 1990.”’

§7613. Scholarship

(a) A scholarship provided to a participant in
the Scholarship Program for a school year under
the Scholarship Program shall consist of pay-
ment of the tuition of the participant for that
school year, payment of other reasonable edu-
cational expenses (including fees, books, and
laboratory expenses) for that school year, and a
stipend determined under subsection (b) of this
section.

(b) A stipend under this section for a school
year shall be payment to the participant of not
in excess of $485 per month (adjusted in accord-
ance with section 7631 of this title) for each of
the 12 consecutive months beginning with the
first month of the school year, except that a sti-
pend may not be paid to a participant who is a
full-time employee of the Department. The sti-
pend of a participant who is a part-time student
shall be adjusted as provided in sections 7614(1)
and 7614(2) of this title.
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(c) The Secretary may arrange with an edu-
cational institution in which a participant in
the Scholarship Program is enrolled for the pay-
ment to the educational institution of the
amounts of tuition and other reasonable edu-
cational expenses described in subsection (a) of
this section. Such payments may be made with-
out regard to subsections (a) and (b) of section
3324 of title 31.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 521, §4313; renumbered §7613 and
amended Pub. L. 102-40, title IV, §402(b)(1),
(@)(1), May 7, 1991, 105 Stat. 238, 239; Pub. L.
102-83, §4(a)(3), (4), (b)(1), (2)(E), Aug. 6, 1991, 105
Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 10240, §402(b)(1), renumbered section
4313 of this title as this section.

Subsec. (b). Pub. L. 102-83, §4(a)(3), (4), substituted
“Department’ for ‘“‘Veterans’ Administration’.

Pub. L. 102-40, §402(d)(1), substituted 7631’ for ‘4331’
and ‘‘7614(1) and 7614(2)” for ‘4314(1) and ‘*4314(2)”’.

Subsec. (¢). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
‘“‘Secretary’’ for ‘“‘Administrator’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7617, 7631 of this
title.

§ 7614. Part-time students

In the case of a participant who is a part-time
student—

(1) the maximum amount of the stipend pay-
able to the participant shall be reduced in ac-
cordance with the proportion that the number
of credit hours carried by such participant
bears to the number of credit hours required
to be carried by a full-time student in the
course of education or training being pursued
by the participant;

(2) a stipend may not be paid for any month
during which the participant is not actually
attending the course of training in which the
participant is enrolled; and

(3) the Secretary may extend the period for
which a scholarship may be awarded to the
participant to a maximum of six school years
if the Secretary determines that the extension
would be in the best interest of the United
States.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 522, §4314; renumbered §7614, Pub.
L. 10240, title IV, §402(b)(1), May 7, 1991, 105
Stat. 238; amended Pub. L. 102-83, §4(b)(1), (2)(E),
Aug. 6, 1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4314 of this
title as this section.

Par. (3). Pub. L. 102-83 substituted ‘‘Secretary” for
‘““Administrator’’ in two places.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 7612, 7613 of this
title.

§7615. Status of participants

Participants in the Scholarship Program shall
not by reason of their participation in such pro-
gram (1) be considered to be employees of the
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Federal Government, or (2) be counted against
any personnel ceiling affecting the Veterans
Health Administration.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 522, §4315; renumbered § 7615, Pub.
L. 102-40, title IV, §402(b)(1), May 7, 1991, 105
Stat. 238; amended Pub. L. 103-446, title XII,
§1201(b)(1), Nov. 2, 1994, 108 Stat. 4682.)

AMENDMENTS

1994—Pub. L. 103-446 substituted ‘‘Veterans Health
Administration’ for ‘‘Department of Medicine and Sur-
gery’’.

1991—Pub. L. 102-40 renumbered section 4315 of this
title as this section.

§7616. Obligated service

(a) Each participant in the Scholarship Pro-
gram shall provide service as a full-time em-
ployee of the Department for the period of obli-
gated service provided in the agreement of the
participant entered into under section 7603 of
this title. Such service shall be provided in the
full-time clinical practice of such participant’s
profession or in another health-care position in
an assignment or location determined by the
Secretary.

(b)(1) Not later than 60 days before the partici-
pant’s service commencement date, the Sec-
retary shall notify the participant of that serv-
ice commencement date. That date is the date
for the beginning of the participant’s period of
obligated service.

(2) As soon as possible after the participant’s
service commencement date, the Secretary
shall—

(A) in the case of a participant who is not a
full-time employee in the Veterans Health Ad-
ministration, appoint such participant as such
an employee; and

(B) in the case of a participant who is an em-
ployee in the Veterans Health Administration
but is not serving in a position for which such
participant’s course of education or training
prepared such participant, assign such partici-
pant to such a position.

(3)(A)(1) In the case of a participant receiving
a degree from a school of medicine, osteopathy,
dentistry, optometry, or podiatry, the partici-
pant’s service commencement date is the date
upon which the participant becomes licensed to
practice medicine, osteopathy, dentistry, op-
tometry, or podiatry, as the case may be, in a
State. However, the Secretary may, at the re-
quest of such participant, defer such date until
the end of the period of time required for the
participant to complete an internship or resi-
dency or other advanced clinical training. If the
participant requests such a deferral, the Sec-
retary shall notify the participant that such de-
ferral could lead to an additional period of obli-
gated service in accordance with paragraph (4)
of this subsection.

(ii) No such period of internship or residency
or other advanced clinical training shall be
counted toward satisfying a period of obligated
service under this subchapter.

(B) In the case of a participant receiving a de-
gree from a school of nursing, the participant’s
service commencement date is the later of (i)
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the participant’s course completion date, or (ii)
the date upon which the participant becomes li-
censed as a registered nurse in a State.

(C) In the case of a participant not covered by
subparagraph (A) or (B) of this paragraph, the
participant’s service commencement date is the
later of (i) the participant’s course completion
date, or (ii) the date the participant meets any
applicable licensure or -certification require-
ments.

(4) A participant whose period of obligated
service is deferred under paragraph (3)(A) of this
subsection shall be required to undertake in-
ternship or residency or other advanced clinical
training in an accredited program in an edu-
cational institution which is an affiliated insti-
tution (as defined in section 7423(d)(1) of this
title) and with respect to which the affiliation
agreement provides that all or part of the in-
ternship or residency or other advanced clinical
training will be undertaken in a Department
health-care facility. Such a participant may, at
the discretion of the Secretary and upon the rec-
ommendation of the Under Secretary for Health,
incur an additional period of obligated service—

(A) at the rate of one-half of a calendar year
for each year of internship or residency or
other advanced clinical training (or a propor-
tionate ratio thereof), if the internship, resi-

dency, or advanced clinical training is in a

medical specialty necessary to meet the

health-care requirements of the Department

(as determined under regulations prescribed

by the Secretary); or

(B) at the rate of three-quarters of a cal-
endar year for each year of internship or resi-

dency or other advanced clinical training (or a

proportionate ratio thereof), if the internship,

residency, or advanced clinical training is not
in a medical specialty necessary to meet the
health-care requirements of the Department

(as determined under regulations prescribed

by the Secretary).

(6) The Secretary shall by regulation prescribe
the service commencement date for participants
who were part-time students. Such regulations
shall prescribe terms as similar as practicable to
the terms set forth in paragraph (3) of this sub-
section.

(c)(1) Except as provided in paragraph (2) of
this subsection, a participant in the Scholarship
Program shall be considered to have begun serv-
ing such participant’s period of obligated serv-
ice—

(A) on the date, after such participant’s
course completion date, on which such partici-
pant (in accordance with subsection (b) of this
section) is appointed under this chapter as a
full-time employee in the Veterans Health Ad-
ministration; or

(B) if the participant is a full-time employee
in the Veterans Health Administration on
such course completion date, on the date
thereafter on which such participant is as-
signed to a position for which such partici-
pant’s course of training prepared such par-
ticipant.

(2) A participant in the Scholarship Program
who on such participant’s course completion
date is a full-time employee in the Veterans
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Health Administration serving in a capacity for
which such participant’s course of training pre-
pared such participant shall be considered to
have begun serving such participant’s period of
obligated service on such course completion
date.

(3) For the purposes of this section, the term
‘“‘course completion date’” means the date on
which a participant in the Scholarship Program
completes such participant’s course of education
or training under the program.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 522, §4316; renumbered §7616 and
amended Pub. L. 102-40, title IV, §§402(b)(1),
(d)(1), 403(b)(5), May 7, 1991, 105 Stat. 238-240;
Pub. L. 102-83, §4(a)(3), (4), (b)(1), 2)(E), Aug. 6,
1991, 105 Stat. 404, 405; Pub. L. 102-405, title III,
§302(c)(1), Oct. 9, 1992, 106 Stat. 1984; Pub. L.
103-446, title XII, §1201(b)(1), Nov. 2, 1994, 108
Stat. 4682.)

AMENDMENTS

1994—Subsecs. (b)(2), (c)(1), (2). Pub. L. 103-446 sub-
stituted ‘‘Veterans Health Administration” for ‘‘De-
partment of Medicine and Surgery’ wherever appear-
ing.

1992—Subsec. (b)(4). Pub. L. 102405 substituted
“Under Secretary for Health” for ‘‘Chief Medical Direc-
tor”.

1991—Pub. L. 102-40, §402(b)(1), renumbered section
4316 of this title as this section.

Subsec. (a). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary” for ‘“‘Administrator’.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department’’
for ““Veterans’ Administration”.

Pub. L. 102-40, §402(d)(1), substituted
4303,

Subsec. (b)(1) to (3). Pub. L. 102-83, §4(b)(1), (2)(B),
substituted ‘‘Secretary’’ for ‘“‘Administrator’ wherever
appearing.

Subsec. (b)(4). Pub. L. 102-83, §4(b)(1), (2)(E), sub-
stituted ‘‘Secretary’ for ‘‘Administrator’ wherever ap-
pearing.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department’’
for ‘“Veterans’ Administration’ wherever appearing.

Pub. L. 10240, §403(b)(5), substituted ‘7423(d)(1)” for
¢“4108(c)(1)” in introductory provisions.

Subsec. (b)(5). Pub. L. 102-83, §4(b)(1),
stituted ‘‘Secretary’’ for ‘‘Administrator’’.

7603  for

2)(E), sub-

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7612, 7617 of this
title.

§7617. Breach of agreement: liability

(a) A participant in the Scholarship Program
(other than a participant described in subsection
(b) of this section) who fails to accept payment,
or instructs the educational institution in which
the participant is enrolled not to accept pay-
ment, in whole or in part, of a scholarship under
the agreement entered into under section 7603 of
this title shall be liable to the United States for
liquidated damages in the amount of $1,500.
Such liability is in addition to any period of ob-
ligated service or other obligation or liability
under the agreement.

(b) A participant in the Scholarship Program
shall be liable to the United States for the
amount which has been paid to or on behalf of
the participant under the agreement if any of
the following occurs:

(1) The participant fails to maintain an ac-
ceptable level of academic standing in the edu-
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cational institution in which the participant
is enrolled (as determined by the educational
institution under regulations prescribed by
the Secretary).

(2) The participant is dismissed from such
educational institution for disciplinary rea-
sons.

(3) The participant voluntarily terminates
the course of training in such educational in-
stitution before the completion of such course
of training.

(4) The participant fails to become licensed
to practice medicine, osteopathy, dentistry,
podiatry, or optometry in a State, fails to be-
come licensed as a registered nurse in a State,
or fails to meet any applicable licensure re-
quirement in the case of any other health-care
personnel who provide either direct patient-
care services or services incident to direct pa-
tient-care services, during a period of time de-
termined under regulations prescribed by the
Secretary.

(5) In the case of a participant who is a part-
time student, the participant fails to maintain
employment, while enrolled in the course of
training being pursued by such participant, as
a Department employee permanently assigned
to a Department health-care facility.

Liability under this subsection is in lieu of any
service obligation arising under the partici-
pant’s agreement.

(c)(1) If a participant in the Scholarship Pro-
gram breaches the agreement by failing (for any
reason) to complete such participant’s period of
obligated service, the United States shall be en-
titled to recover from the participant an
amount determined in accordance with the fol-
lowing formula:

t—s
A=30 —_
t
In such formula:

(A) “A” is the amount the United States is
entitled to recover.

(B) “®” is the sum of (i) the amounts paid
under this subchapter to or on behalf of the
participant, and (ii) the interest on such
amounts which would be payable if at the time
the amounts were paid they were loans bear-
ing interest at the maximum legal prevailing
rate, as determined by the Treasurer of the
United States.

(C) ““t” is the total number of months in the
participant’s period of obligated service, in-
cluding any additional period of obligated
service in accordance with section 7616(b)(4) of
this title.

(D) “‘s” is the number of months of such pe-

riod served by the participant in accordance
with section 7613 of this title.

(2) Any amount of damages which the United
States is entitled to recover under this section
shall be paid to the United States within the
one-year period beginning on the date of the
breach of the agreement.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 524, §4317; renumbered §7617 and
amended Pub. L. 102-40, title IV, §402(b)(1),
(d)(A), May 7, 1991, 105 Stat. 238, 239; Pub. L.
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102-83, §4(a)(3), (4), (b)), (2)(E), Aug. 6, 1991, 105
Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40, §402(b)(1), renumbered section
4317 of this title as this section.

Subsec. (a). Pub. L. 102-40, §402(d)(1),
¢7603” for ‘4303’.

Subsec. (b)(1), (4). Pub. L. 102-83, §4(b)(1), (2)(E), sub-
stituted ‘‘Secretary’ for ‘‘Administrator”.

Subsec. (b)(5). Pub. L. 102-83, §4(a)(3), (4), substituted
“Department’” for ‘‘Veterans’ Administration’” in two
places.

Subsec. (¢)(1). Pub. L. 102-40, §402(d)(1), substituted
¢7616(b)(4)” for <“4316(b)(4)”’ in subpar. (C) and ‘7613 for
¢“4313” in subpar. (D).

substituted

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7655 of this title.

§7618. Expiration of program

The Secretary may not furnish scholarships to
new participants in the Scholarship Program
after December 31, 1998.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 525, §4318; renumbered §7618, Pub.
L. 102-40, title IV, §402(b)(1), May 7, 1991, 105
Stat. 238; amended Pub. L. 102-83, §4(b)(1), (2)(E),
Aug. 6, 1991, 105 Stat. 404, 405; Pub. L. 102-585,
title V, §523(a), Nov. 4, 1992, 106 Stat. 4959; Pub.
L. 104-110, title I, §101(j), Feb. 13, 1996, 110 Stat.
769; Pub. L. 105-114, title II, §207(a), Nov. 21, 1997,
111 Stat. 2289.)

AMENDMENTS

1997—Pub. L. 105-114 substituted ‘‘December 31, 1998
for ‘“December 31, 1997,

1996—Pub. L. 104-110 substituted ‘‘December 31, 1997
for ‘‘December 31, 1995,

1992—Pub. L. 102-585 substituted ‘‘December 31, 1995’
for ‘“‘September 30, 1992"°.

1991—Pub. L. 102-40 renumbered section 4318 of this
title as this section.

Pub. L. 102-83 substituted ‘‘Secretary” for ‘“Adminis-
trator”.

RATIFICATION OF ACTIONS DURING PERIOD OF EXPIRED
AUTHORITY

Any action taken by Secretary of Veterans Affairs
before Feb. 13, 1996, under provision of law amended by
title I of Pub. L. 104-110 that was taken during period
beginning on date on which authority of Secretary
under such provision of law expired and ending on Feb.
13, 1996, considered to have same force and effect as if
such amendment had been in effect at time of that ac-
tion, see section 103 of Pub. L. 104-110, set out as a note
under section 1710 of this title.

SUBCHAPTER III—TUITION
REIMBURSEMENT PROGRAM

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 7601, 7602,
7604 of this title.

§7621. Authority for program

As part of the Educational Assistance Pro-
gram, the Secretary shall carry out a tuition re-
imbursement program under this subchapter.
The program shall be known as the Department
of Veterans Affairs Nurse Education Tuition Re-
imbursement Program (hereinafter in this chap-
ter referred to as the “Tuition Reimbursement
Program’’).
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(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 525, §4321; renumbered §7621, Pub.
L. 10240, title IV, §402(b)(1), May 7, 1991, 105
Stat. 238; amended Pub. L. 102-83, §4(a)(2)(B)(vi),
(A, (2)(E), Aug. 6, 1991, 105 Stat. 403-405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4321 of this
title as this section.

Pub. L. 102-83 substituted ‘‘Secretary” for ‘“Adminis-
trator’” and ‘‘Department of Veterans Affairs’” for
“Veterans’ Administration”.

§ 7622. Eligibility; application; agreement

(a) To be eligible to participate in the Tuition
Reimbursement Program, an individual must be
a full-time employee in the Department perma-
nently assigned to a Department health-care fa-
cility and must be enrolled in a course of train-
ing offered by an institution approved by the
Secretary leading toward completion of (1) an
associate or higher degree in nursing, or (2) a
masters degree or doctoral degree in nursing.

(b) In selecting applicants for acceptance in
the Tuition Reimbursement Program, the Sec-
retary (in addition to according priorities as set
forth in section 7603(d) of this title) shall give
special consideration and emphasis to individ-
uals pursuing a course of study which will expe-
dite an increase in the number of registered
nurses employed by the Department. The Sec-
retary shall then give priority, in the following
order, to—

(1) individuals who have been employed as
full-time employees in the Nursing Service in
the Veterans Health Administration; and

(2) individuals who have previously received
tuition reimbursement under the Tuition Re-
imbursement Program.

(c) An agreement between the Secretary and a
participant in the Tuition Reimbursement Pro-
gram shall (in addition to the requirements set
forth in section 7604 of this title) contain the
following:

(1) The Secretary’s agreement to provide the
participant with tuition reimbursement fol-
lowing successful completion (as determined,
pursuant to regulations prescribed by the Sec-
retary, by the educational institution in-
volved) of (A) a course or courses required for
the course of study described in subsection (a)
of this section, or (B) a course or courses
taken as necessary prerequisites for degree
program enrollment if a letter regarding the
potential enrollment of the participant from
an appropriate official of the institution in-
volved includes a statement specifying such
prerequisites.

(2) The participant’s agreement—

(A) to maintain employment, while en-
rolled in the course of training being pur-
sued by such participant, as a full-time De-
partment employee in the Veterans Health
Administration permanently assigned to a
Department health-care facility; and

(B) to continue to serve as a full-time em-
ployee in the Veterans Health Administra-
tion for one year (hereinafter in this sub-
chapter referred to as the ‘“‘period of obli-
gated service’) after completion of the
course for which the participant received
tuition reimbursement.
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(d) Tuition reimbursement provided to a par-
ticipant in the Tuition Reimbursement Program
may not exceed $2,000 per year (adjusted in ac-
cordance with section 7631 of this title).

(e) The Secretary may arrange with an edu-
cational institution pursuant to which such an
institution would provide a course or courses at
a Department health-care facility to partici-
pants in the Tuition Reimbursement Program.
Under such an arrangement, the Secretary may
agree to pay to the institution an amount not in
excess of an amount determined by multiplying
the number of participants in such a course by
the amount of tuition reimbursement each par-
ticipant would receive for enrolling and success-
fully completing such course.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 525, §4322; renumbered §7622 and
amended Pub. L. 102-40, title IV, §402(b)(1),
(d)(1), May 7, 1991, 105 Stat. 238, 239; Pub. L.
102-54, §14(e)(9), June 13, 1991, 105 Stat. 287; Pub.
L. 102-83, §4(a)(3), (4), (b)(1), 2)(E), Aug. 6, 1991,
105 Stat. 404, 405; Pub. L. 103-446, title XII,
§1201(b), Nov. 2, 1994, 108 Stat. 4682.)

AMENDMENTS

1994—Subsecs. (b)(1), (c)(2)(A). Pub. L. 103-446,
§1201(b)(1), substituted ‘‘Veterans Health Administra-
tion”’ for ‘“‘Department of Medicine and Surgery’’.

Subsec. (¢)(2)(B). Pub. L. 103-446, §1201(b)(2), sub-
stituted ‘‘the Veterans Health Administration” for
‘“‘such Department’’.

1991—Pub. L. 102-40, §402(b)(1), renumbered section
4322 of this title as this section.

Subsec. (a). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary”’ for ‘‘Administrator’’.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department’’
for “Veterans’ Administration’ in two places.

Subsec. (b). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary’”’ for ‘‘Administrator’” in two places in in-
troductory provisions.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department’’
for ‘“Veterans’ Administration” in introductory provi-
sions.

Pub. L. 10240, §402(d)(1), substituted 7603(d)’ for
£4303(d)”.

Subsec. (¢). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary’” for ‘‘Administrator’” in introductory pro-
visions and in par. (1) and ‘‘Secretary’s’ for ‘‘Adminis-
trator’s’ in par. (1).

Pub. L. 102-40, §402(d)(1), substituted ‘7604’ for ‘4304
in introductory provisions.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department”’’
for “Veterans’ Administration” in two places in par.
(2)(A).

Subsec. (d). Pub. L. 102-54 amended subsec. (d) as in
effect immediately before the enactment of Pub. L.

102-40 by inserting an open parenthesis before ‘‘ad-
justed in”’.

Pub. L. 102-40, §402(d)(1), substituted <7631 for
4331,

Subsec. (e). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary’”’ for ‘‘Administrator’ in two places.
Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department’’
for ““Veterans’ Administration”.
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 7623, 7631 of this
title.

§7623. Obligated service

(a) Each participant in the Tuition Reimburse-
ment Program shall provide service in the full-
time clinical practice of such participant’s pro-
fession as a full-time employee of the Depart-
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ment for the period of obligated service provided
in the agreement of such participant entered
into under section 7603 of this title.

(b) A participant who on such participant’s
course completion date is a full-time employee
in the Veterans Health Administration shall be
considered to have begun serving such partici-
pant’s period of obligated service on the course
completion date.

(c) Except in the case of a participant whose
tuition was paid pursuant to section 7622(e) of
this title, if a participant in the Tuition Reim-
bursement Program fails to successfully com-
plete a course, no reimbursement will be pro-
vided and no period of obligated service will be
incurred.

(d) In the case of a participant whose tuition
was paid pursuant to section 7622(e) of this title
and who fails to complete the course involved,
the period of obligation shall be of the same du-
ration as it would have been if the participant
had successfully completed the course and the
course completion date shall be considered to be
the date on which the participant’s failure be-
comes an established fact.

(e) For the purposes of this section, the term
‘“‘course completion date’” means the date on
which a participant in the Tuition Reimburse-
ment Program completes such participant’s
course of training under the program.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 526, §4323; amended Pub. L.
100-687, div. B, title XV, §1503(a)(3), Nov. 18, 1988,
102 Stat. 4134; renumbered §7623 and amended
Pub. L. 10240, title IV, §402(b)(1), (d)(1), May 17,
1991, 105 Stat. 238, 239; Pub. L. 102-83, §4(a)(3), (4),
Aug. 6, 1991, 105 Stat. 404; Pub. L. 103-446, title
X1II, §1201(b)(1), Nov. 2, 1994, 108 Stat. 4682.)

AMENDMENTS

1994—Subsec. (b). Pub. L. 103446 substituted ‘“Veter-
ans Health Administration” for ‘‘Department of Medi-
cine and Surgery’’.

1991—Pub. L. 102-40, §402(b)(1), renumbered section
4323 of this title as this section.

Subsec. (a). Pub. L. 102-83 substituted ‘‘Department’’
for ““Veterans’ Administration”.

Pub. L. 102-40, §402(d)(1), substituted
4303,

Subsecs. (¢), (d). Pub. L. 10240, §402(d)(1), substituted
€“7622(e)”’ for ‘‘4322(e)”.

1988—Subsecs. (c¢), (d). Pub. L. 100-687 substituted
€‘4322(e)”’ for **4322(f)”’.

£7603”  for

§7624. Breach of agreement: liability

(a) A participant in the Tuition Reimburse-
ment Program who fails to maintain employ-
ment as a Department employee permanently
assigned to a Department health-care facility—

(1) may not be provided reimbursement for
tuition for the course or courses in which the
participant is enrolled; and

(2) in lieu of any service obligation arising
from participation in the program, shall be
liable to the United States for the amount
which has been paid or is payable to or on be-
half of the participant under the agreement,
reduced by the proportion that the number of
days served for completion of the service obli-
gation bears to the total number of days in the
participant’s period of obligated service.

(b) Any amount of damages which the United
States is entitled to recover under this section
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shall be paid to the United States within the
one-year period beginning on the date of the
breach of the agreement.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 527, §4324; amended Pub. L.
100-687, div. B, title XV, §1503(a)(4), Nov. 18, 1988,
102 Stat. 4134; renumbered §7624, Pub. L. 102-40,
title IV, §402(b)(1), May 7, 1991, 105 Stat. 238;
Pub. L. 102-83, §4(a)(3), (4), Aug. 6, 1991, 105 Stat.
404.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4324 of this
title as this section.

Subsec. (a). Pub. L. 102-83 substituted ‘‘Department”
for ‘“Veterans’ Administration” in two places in intro-
ductory provisions.

1988—Subsec. (a)(2). Pub. L. 100-687, §1503(a)(4)(A),
substituted ‘‘participation in the program’ for ‘‘com-
pletion of a course or courses in a previous semester or
quarter’”’, inserted ‘‘or is payable” after ‘has been
paid”’, and inserted before period at end ‘‘, reduced by
the proportion that the number of days served for com-
pletion of the service obligation bears to the total num-
ber of days in the participant’s period of obligated serv-
ice”.

Subsec. (b). Pub. L. 100-687, §1503(a)(4)(B), struck out
par. (1) which related to formula to apply to recover
amount from participant who breaches agreement by
failing to complete period of obligated service, and
struck out par. (2) designation before ‘‘Any amount’’.

§7625. Allocation and distribution of funding

In determining the amount of funding to allo-
cate to Department health-care facilities for
any fiscal year in connection with the Tuition
Reimbursement Program, the Secretary shall
take into account (1) the personnel ceiling for
that fiscal year for nursing personnel, and (2)
the recruitment and retention needs of such fa-
cilities, as determined by the Secretary.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 527, §4325; renumbered § 7625, Pub.
L. 102-40, title IV, §402(b)(1), May 7, 1991, 105
Stat. 238; amended Pub. L. 102-83, §4(a)(3), (4),
(b)(1), (2)(E), Aug. 6, 1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4325 of this
title as this section.

Pub. L. 102-83 substituted ‘‘Secretary” for ‘“Adminis-
trator” in two places and substituted ‘‘Department’”
for ““Veterans’ Administration”.

SUBCHAPTER IV—ADMINISTRATIVE
MATTERS

§7631. Periodic adjustments in amount of assist-
ance

(a)(1) Whenever there is a general Federal pay
increase, the Secretary shall increase the maxi-
mum monthly stipend amount, the maximum
tuition reimbursement amount, and the maxi-
mum Selected Reserve member stipend amount.
Any such increase shall take effect with respect
to any school year that ends in the fiscal year in
which the pay increase takes effect.

(2) The amount of any increase under para-
graph (1) of this subsection is the previous maxi-
mum amount under that paragraph multiplied
by the overall percentage of the adjustment in
the rates of pay under the General Schedule
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made under the general Federal pay increase.
Such amount shall be rounded to the next lower
multiple of $1.

(b) For purposes of this section:

(1) The term ‘“‘maximum monthly stipend
amount” means the maximum monthly sti-
pend that may be paid to a participant in the
Scholarship Program specified in section
7613(b) of this title and as previously adjusted
(if at all) in accordance with this subsection.

(2) The term ‘“maximum tuition reimburse-
ment amount’” means the maximum amount
of tuition reimbursement provided to a par-
ticipant in the Tuition Reimbursement Pro-
gram specified in section 7622(e) of this title
and as previously adjusted (if at all) in accord-
ance with this subsection.

(3) The term ‘“‘maximum Selected Reserve
member stipend amount’” means the maxi-
mum amount of assistance provided to a per-
son receiving assistance under subchapter V of
this chapter, as specified in section 7653 of this
title and as previously adjusted (if at all) in
accordance with this subsection.

(4) The term ‘‘general Federal pay increase’’
means an adjustment (if an increase) in the
rates of pay under the General Schedule under
subchapter III of chapter 53 of title 5.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 528, §4331; amended Pub. L.
101-366, title II, §205(b), Aug. 15, 1990, 104 Stat.
441; renumbered §7631 and amended Pub. L.
102-40, title IV, §402(b)(1), (d)(1), May 7, 1991, 105
Stat. 238, 239; Pub. L. 102-54, §14(e)(10), June 13,
1991, 105 Stat. 287; Pub. L. 102-83, §4(b)(1), 2)(E),
Aug. 6, 1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 10240, §402(b)(1), renumbered section
4331 of this title as this section.

Subsec. (a)(1). Pub. L. 102-83 substituted ‘‘Secretary”’
for ‘“‘Administrator’’.

Subsec. (b)(1). Pub. L. 102-40, §402(d)(1), substituted
€“7613(b)” for ‘4313(b)”’.

Subsec. (b)(2). Pub. L. 102-40, §402(d)(1), substituted
€7622(e)”’ for ‘‘4322(e)”’.

Subsec. (b)(3). Pub. L. 102-40, §402(d)(1), substituted
‘7653 for ‘*4353”".

Subsec. (b)(4). Pub. L. 102-54 amended subsec. (b)(4) as
in effect immediately before the enactment of Pub. L.
102-40 by substituting ‘‘chapter 53" for ‘‘chapter 51°°.

1990—Subsec. (a)(1). Pub. L. 101-366, §205(b)(1), sub-
stituted ‘‘stipend amount,” for ‘‘stipend amount and”
and ‘‘reimbursement amount, and the maximum Se-
lected Reserve member stipend amount” for ‘‘reim-
bursement amount’’.

Subsec. (b)(3), (4). Pub. L. 101-366, §205(b)(2), added
par. (3) and redesignated former par. (3) as (4).

TRANSITION

Section 216(d) of Pub. L. 100-322 provided that: ‘‘Sec-
tion 4331 [now 7631] of title 38, United States Code, as
added by subsection (b), shall not apply with respect to
a school year ending during fiscal year 1988.”’

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 7613, 7622, 7653
of this title.
§7632. Annual report

Not later than March 1 of each year, the Sec-
retary shall submit to Congress a report on the
Educational Assistance Program. Each such re-
port shall include the following information:
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(1) The number of students receiving edu-
cational assistance under the Educational As-
sistance Program, showing the numbers of stu-
dents receiving assistance under the Scholar-
ship Program and the Tuition Reimbursement
Program separately, and the number of stu-
dents enrolled in each type of health profes-
sion training under each program.

(2) The education institutions providing
such training to students in each program.

(3) The number of applications filed under
each program, by health profession category,
during the school year beginning in such year
and the total number of such applications so
filed for all years in which the Educational As-
sistance Program (or predecessor program) has
been in existence.

(4) The average amounts of educational as-
sistance provided per participant in the Schol-
arship Program and per participant in the Tui-
tion Reimbursement Program.

(5) The amount of tuition and other expenses
paid, by health profession category, in the ag-
gregate and at each educational institution
for the school year beginning in such year and
for prior school years.

(6) The number of scholarships accepted, by
health profession category, during the school
year beginning in such year and the number,
by health profession category, which were of-
fered and not accepted.

(7) The number of participants who complete
a course or course of training in each program
each year and for all years that such program
(or predecessor program) has been in exist-
ence.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 528, §4332; renumbered §7632, Pub.
L. 102-40, title IV, §402(b)(1), May 7, 1991, 105
Stat. 238; amended Pub. L. 102-83, §4(b)(1), (2)(E),
Aug. 6, 1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4332 of this
title as this section.

Pub. L. 102-83 substituted ‘‘Secretary’’ for ‘“‘Adminis-
trator” in introductory provisions.

§7633. Regulations

The Secretary shall prescribe regulations to
carry out the Educational Assistance Program.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 529, §4333; renumbered §7633, Pub.
L. 102-40, title IV, §402(b)(1), May 7, 1991, 105
Stat. 238; amended Pub. L. 102-83, §4(b)(1), (2)(E),
Aug. 6, 1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4333 of this
title as this section.

Pub. L. 102-83 substituted ‘‘Secretary’ for ‘“‘Adminis-
trator”.

§7634. Breach of agreement; waiver of liability

(a) An obligation under the Educational As-
sistance Program (or an agreement under the
program) of a participant in the Educational As-
sistance Program for performance of services or
payment of damages is canceled upon the death
of the participant.
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(b) The Secretary shall prescribe regulations
providing for the waiver or suspension of any ob-
ligation of a participant for service or payment
under the Educational Assistance Program (or
an agreement under the program) whenever non-
compliance by the participant is due to circum-
stances beyond the control of the participant or
whenever the Secretary determines that the
waiver or suspension of compliance is in the best
interest of the United States.

(c) An obligation of a participant under the
Educational Assistance Program (or an agree-
ment thereunder) for payment of damages may
not be released by a discharge in bankruptcy
under title 11 before the expiration of the five-
year period beginning on the first date the pay-
ment of such damages is due.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 529, §4334; renumbered §7634, Pub.
L. 102-40, title IV, §402(b)(1), May 7, 1991, 1056
Stat. 238; amended Pub. L. 102-83, §4(b)(1), (2)(E),
Aug. 6, 1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4334 of this
title as this section.

Subsec. (b). Pub. L. 102-83 substituted ‘‘Secretary’’
for ‘“‘Administrator’ in two places.

§7635. Service in other agencies

(a) The Secretary, with the consent of the par-
ticipant or individual involved and the consent
of the head of the department or agency in-
volved, may permit—

(1) a period of obligated service required
under this chapter to be performed in the Vet-
erans Health Administration to be performed
in another Federal department or agency or in
the Armed Forces in lieu of performance of
such service in the Veterans Health Adminis-
tration; and

(2) a period of obligated service required to
be performed in another Federal department
or agency or in the Armed Forces under an-
other Federal health personnel educational as-
sistance program to be performed in the Vet-
erans Health Administration.

(b) This section shall be carried out in co-
operation with the heads of other appropriate
departments and agencies.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 529, §4335; renumbered §7635, Pub.
L. 10240, title IV, §402(b)(1), May 7, 1991, 105
Stat. 238; amended Pub. L. 102-83, §4(b)(1), (2)(E),
Aug. 6, 1991, 105 Stat. 404, 405; Pub. L. 103-446,
title XII, §1201(b)(1), Nov. 2, 1994, 108 Stat. 4682.)

AMENDMENTS

1994—Subsec. (a). Pub. L. 103-446 substituted ‘“Veter-
ans Health Administration” for ‘“Department of Medi-
cine and Surgery’ wherever appearing.

1991—Pub. L. 102-40 renumbered section 4335 of this
title as this section.

Subsec. (a). Pub. L. 102-83 substituted ‘‘Secretary’
for ‘“Administrator’ in introductory provisions.

§7636. Exemption of educational assistance pay-
ments from taxation

Notwithstanding any other law, any payment
to, or on behalf of a participant in the Edu-
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cational Assistance Program, for tuition, edu-
cation expenses, or a stipend under this chapter
shall be exempt from taxation.

(Added Pub. L. 100-322, title II, §216(b), May 20,
1988, 102 Stat. 529, §4336; renumbered §7636, Pub.
L. 102-40, title IV, §402(b)(1), May 7, 1991, 105
Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4336 of this
title as this section.

SUBCHAPTER V—STIPEND PROGRAM FOR
MEMBERS OF THE SELECTED RESERVE

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 7601, 7604,
7631 of this title.

§7651. Authority for program

(a) As part of the Educational Assistance Pro-
gram, the Secretary of Veterans Affairs may se-
lect qualified individuals to receive assistance
under this subchapter.

(b) To be eligible to receive assistance under
this subchapter, an individual must be accepted
for enrollment or be enrolled as a full-time stu-
dent at a qualifying educational institution in a
course of education or training that is approved
by the Secretary and that leads toward comple-
tion of a degree in a health profession involving
direct patient care or care incident to direct pa-
tient care.

(Added Pub. L. 101-366, title II, §205(a)(1), Aug.
15, 1990, 104 Stat. 439, §4351; renumbered §7651,
Pub. L. 102-40, title IV, §402(b)(1), May 7, 1991,
105 Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4351 of this
title as this section.

§7652. Eligibility: individuals entitled to benefits
under the GI Bill program for members of
the Selected Reserve

The Secretary of Veterans Affairs may not ap-
prove an application under section 7603 of this
title of an individual applying to receive assist-
ance under this subchapter unless—

(1) the individual is entitled to benefits
under chapter 106 of title 10; and
(2) the score of the individual on the Armed

Forces Qualification Test was above the 50th

percentile.

(Added Pub. L. 101-366, title II, §205(a)(1), Aug.
15, 1990, 104 Stat. 440, §4352; renumbered §7652
and amended Pub. L. 10240, title IV, §402(b)(1),
(d)(1), May 7, 1991, 105 Stat. 238, 239.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4352 of this
title as this section and substituted 7603 for ‘4303’ in
introductory provisions.

§7653. Amount of assistance

The Secretary may pay to a person selected to
receive assistance under this subchapter the
amount of $400 (adjusted in accordance with sec-
tion 7631 of this title) for each month of the per-
son’s enrollment in a program of education or
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training covered by the agreement of the person
entered into under section 7603 of this title. Pay-
ment of such benefits for any period shall be
coordinated with any payment of benefits for
the same period under chapter 106 of title 10.

(Added Pub. L. 101-366, title II, §205(a)(1), Aug.
15, 1990, 104 Stat. 440, §4353; renumbered §7653
and amended Pub. L. 102-40, title IV, §402(b)(1),
(@)(1), May 7, 1991, 105 Stat. 238, 239.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4353 of this
title as this section and substituted ‘7631’ for ‘4331
and ‘7603’ for *4303”’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 7631 of this title.
§ 7654. Obligated service

A person receiving assistance under this sub-
chapter shall provide service in the full-time
clinical practice of the person’s profession as a
full-time employee of the Department for the
period of obligated service provided in the agree-
ment of such person entered into under section
7603 of this title.

(Added Pub. L. 101-366, title II, §205(a)(1), Aug.
15, 1990, 104 Stat. 440, §4354; renumbered §7654
and amended Pub. L. 10240, title IV, §402(b)(1),
(d)(A), May 7, 1991, 105 Stat. 238, 239.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4354 of this
title as this section and substituted ‘7603’ for ‘‘4303"".

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7655 of this title.

§ 7655. Breach of agreement; liability

(a)(1) Subject to paragraph (2), an individual
who is receiving or has received a reserve mem-
ber stipend under this subchapter and who fails
to perform the service for which the individual
is obligated under section 7654 of this title shall
be liable to the United States in an amount de-
termined in accordance with section 7617(c)(1) of
this title.

(2) An individual who, as a result of perform-
ing active duty (including active duty for train-
ing), is unable to perform the service for which
the individual is obligated under section 7654 of
this title shall be permitted to perform that
service upon completion of the active duty serv-
ice (or active duty for training). The Secretary
may, by regulation, waive the requirement for
the performance of the service for which the in-
dividual is obligated under section 7654 of this
title in any case in which the Secretary deter-
mines that the individual is unable to perform
the service for reasons beyond the control of the
individual or in any case in which the waiver
would be in the best interest of the individual
and the United States.

(b) Any amount owed the United States under
subsection (a) of this section shall be paid to the
United States during the one-year period begin-
ning on the date of the breach of the agreement.

(Added Pub. L. 101-366, title II, §205(a)(1), Aug.
15, 1990, 104 Stat. 440, §4355; renumbered §7655
and amended Pub. L. 10240, title IV, §402(b)(1),
(d)(A), May 7, 1991, 105 Stat. 238, 239.)
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AMENDMENTS

1991—Pub. L. 102-40, §402(b)(1), renumbered section
4355 of this title as this section.

Subsec. (a)(1). Pub. L. 102-40, §402(d)(1), substituted
7654 for ‘4354 and ‘“7617(c)(1)”’ for **4317(c)(1)".

Subsec. (a)(2). Pub. L. 102-40, §402(d)(1), substituted
7654 for ‘4354’ in two places.

CHAPTER 77—VETERANS BENEFITS

ADMINISTRATION
SUBCHAPTER I-ORGANIZATION; GENERAL

Sec.

7701. Organization of the Administration.

7703. Functions of the Administration.

SUBCHAPTER II—-VETERANS OUTREACH

SERVICES PROGRAM

T721. Purpose; definitions.

7722. Outreach services.

T7723. Veterans assistance offices.

T724. Outstationing of counseling and outreach per-

sonnel.
T725. Use of other agencies.
T726. Annual report to Congress.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 317, 318 of this
title.

SUBCHAPTER I—ORGANIZATION; GENERAL

§7701. Organization of the Administration

(a) There is in the Department of Veterans Af-
fairs a Veterans Benefits Administration. The
primary function of the Veterans Benefits Ad-
ministration is the administration of non-
medical benefits programs of the Department
which provide assistance to veterans and their
dependents and survivors.

(b) The Veterans Benefits Administration is
under the Under Secretary for Benefits, who is
directly responsible to the Secretary for the op-
erations of the Administration. The Under Sec-
retary for Benefits may be referred to as the
Chief Benefits Director.

(Added Pub. L. 102-83, §2(b), Aug. 6, 1991, 105
Stat. 399; amended Pub. L. 102-405, title III,
§302(c)(1), (3), Oct. 9, 1992, 106 Stat. 1984.)

AMENDMENTS

1992—Subsec. (b). Pub. L. 102-405 substituted ‘“‘Under
Secretary for Benefits’” for ‘‘Chief Benefits Director”
and inserted at end ‘‘The Under Secretary for Benefits
may be referred to as the Chief Benefits Director.”

§7703. Functions of the Administration

The Veterans Benefits Administration is re-
sponsible for the administration of the following
programs of the Department:

(1) Compensation and pension programs.

(2) Vocational rehabilitation and
cational assistance programs.

(3) Veterans’ housing loan programs.

(4) Veterans’ and servicemembers’ life insur-
ance programs.

(5) Outreach programs and other veterans’
services programs.

(Added Pub. L. 102-83, §2(b), Aug. 6, 1991, 105
Stat. 399.)

edu-
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SUBCHAPTER II—VETERANS OUTREACH
SERVICES PROGRAM

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 3485, 4103 of
this title.

§ 7721. Purpose; definitions

(a) The Congress declares that the outreach
services program authorized by this subchapter
is for the purpose of ensuring that all veterans
(especially those who have been recently dis-
charged or released from active military, naval,
or air service and those who are eligible for re-
adjustment or other benefits and services under
laws administered by the Department) are pro-
vided timely and appropriate assistance to aid
and encourage them in applying for and obtain-
ing such benefits and services in order that they
may achieve a rapid social and economic read-
justment to civilian life and obtain a higher
standard of living for themselves and their de-
pendents. The Congress further declares that the
outreach services program authorized by this
subchapter is for the purpose of charging the De-
partment with the affirmative duty of seeking
out eligible veterans and eligible dependents and
providing them with such services.

(b) For the purposes of this subchapter—

(1) the term ‘‘other governmental programs’’
includes all programs under State or local
laws as well as all programs under Federal law
other than those authorized by this title; and

(2) the term ‘‘eligible dependent’” means an
‘‘eligible person’” as defined in section
3501(a)(1) of this title.

(Added Pub. L. 102-83, §2(b), Aug. 6, 1991, 105
Stat. 400.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 240 of this title prior to repeal by Pub.
L. 102-83, §2(a).

REPORTS ON ACTIVITIES OF DEPARTMENT OF VETERANS
AFFAIRS TO ASSIST HOMELESS VETERANS

Pub. L. 103-446, title X, §1001(a), (b), Nov. 2, 1994, 108
Stat. 4678, 4679, as amended by Pub. L. 105-114, title II,
§204, Nov. 21, 1997, 111 Stat. 2288, provided that:

‘‘(a) ANNUAL REPORT.—(1) Not later than April 15 of
each year, the Secretary of Veterans Affairs shall sub-
mit to the Committees on Veterans’ Affairs of the Sen-
ate and House of Representatives a report on the ac-
tivities of the Department of Veterans Affairs during
the year preceding the report under programs of the
Department for the provision of assistance to homeless
veterans.

‘“(2) The report shall—

““(A) set forth the number of homeless veterans pro-
vided assistance under those programs;

‘“(B) describe the cost to the Department of provid-
ing such assistance under those programs;

“(C) provide any other information on those pro-
grams and on the provision of such assistance that
the Secretary considers appropriate; and

“(D) evaluate the effectiveness of the programs of
the Department (including residential work-therapy
programs, programs combining outreach, commu-
nity-based residential treatment, and case-manage-
ment, and contract care programs for alcohol and
drug-dependence or abuse disabilities) in providing
assistance to homeless veterans; and

‘“(E) evaluate the effectiveness of programs estab-
lished by recipients of grants under section 3 of the
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Homeless Veterans Comprehensive Service Programs
Act of 1992 [Pub. L. 102-590] (38 U.S.C. 7721 note), and
describe the experience of such recipients in applying
for and receiving grants from the Secretary of Hous-
ing and Urban Development to serve primarily home-
less persons who are veterans.

“[(b) Repealed. Pub. L. 105-114, title II, §204(2), Nov.

21, 1997, 111 Stat. 2288.1”

HOMELESS VETERANS COMPREHENSIVE SERVICE
PROGRAMS

Pub. L. 102-590, §§2-4, Nov. 10, 1992, 106 Stat. 5136-5139,
as amended by Pub. L. 103-446, title X, §1003, Nov. 2,
1994, 108 Stat. 4679; Pub. L. 104-110, title I, §102(c)(1), (2),
Feb. 13, 1996, 110 Stat. 769; Pub. L. 105-114, title II,
§§202(c)(3), 203(b), Nov. 21, 1997, 111 Stat. 2287, 2288, pro-
vided that:

“[SEC. 2. Repealed. Pub. L. 105-114, title II, §202(c)(3),

Nov. 21, 1997, 111 Stat. 2287.]

“SEC. 3. GRANTS.

‘“‘(a) AUTHORITY TO MAKE GRANTS.—(1) Subject to the
availability of appropriations provided for under sec-
tion 12 [set out below], the Secretary of Veterans Af-
fairs, during [sic] shall make grants to assist eligible
entities in establishing new programs to furnish out-
reach, rehabilitative services, vocational counseling
and training, and transitional housing assistance to
homeless veterans.

‘“(2) The authority of the Secretary to make grants
under this section expires on September 30, 1999.

“(b) CRITERIA FOR AWARD OF GRANTS.—The Secretary
shall establish criteria and requirements for the award
of a grant under this section, including criteria for en-
tities eligible to receive such grants. The Secretary
shall publish such criteria and requirements in the Fed-
eral Register not later than 90 days after the date of
the enactment of this Act [Nov. 10, 1992]. In developing
such criteria and requirements, the Secretary shall
consult with organizations with experience in the area
of providing service to homeless veterans and to the
maximum extent possible shall take into account the
findings of the assessment of the Secretary under sec-
tion 107 of the Veterans’ Medical Programs Amend-
ments of 1992 [Pub. L. 102-405, 38 U.S.C. 527 note]. The
criteria established under this section shall include the
following:

‘(1) Specification as to the kinds of projects for
which such grant support is available, which shall in-
clude (A) expansion, remodeling, or alteration of ex-
isting buildings, or acquisition of facilities, for use as
service centers, transitional housing, or other facili-
ties to serve homeless veterans, and (B) procurement
of vans for use in outreach to, and transportation for,
homeless veterans to carry out the purposes set forth
in subsection (a).

‘(2) Specification as to the number of projects for
which grant support is available, which shall include
provision for no more than 25 service centers and no
more than 20 programs which incorporate the pro-
curement of vans as described in paragraph (1).

‘“(3) Appropriate criteria for the staffing for the
provision of the services for which a grant under this
section is furnished.

‘“(4) Provisions to ensure that the award of grants
under this section (A) shall not result in duplication
of ongoing services, and (B) to the maximum extent
practicable, shall reflect appropriate geographic dis-
persion and an appropriate balance between urban
and nonurban locations.

‘(5) Provisions to ensure that an entity receiving a
grant shall meet fire and safety requirements estab-
lished by the Secretary, which shall include such
State and community requirements that may apply,
but fire and safety requirements applicable to build-
ings of the Federal Government shall not apply to
real property to be used by a grantee in carrying out
the grant.

‘(6) Specifications as to the means by which an en-
tity receiving a grant may contribute in-kind serv-
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ices to the start-up costs of any project for which

support is sought and the methodology for assigning

a cost to that contribution for purposes of subsection

(c).

‘“(c) FUNDING LIMITATIONS.—A grant under this sec-
tion may not be used to support operational costs. The
amount of a grant under this section may not exceed 65
percent of the estimated cost of the expansion, remod-
eling, alteration, acquisition, or procurement provided
for under this section.

‘“(d) ELIGIBLE ENTITIES.—The Secretary may not
make a grant under this section unless the applicant
for the grant—

“(1) is a public or nonprofit private entity with the
capacity (as determined by the Secretary) to effec-
tively administer a grant under this section;

‘“(2) has demonstrated that adequate financial sup-
port will be available to carry out the project for
which the grant has been sought consistent with the
plans, specifications, and schedule submitted by the
applicant; and

‘(3) has agreed to meet the applicable criteria and
requirements established under subsection (b) (and
the Secretary has determined that the applicant has
demonstrated the capacity to meet those criteria and
requirements).

‘‘(e) APPLICATION REQUIREMENT.—An entity described
in subsection (d) desiring to receive assistance under
this section shall submit to the Secretary an applica-
tion. The application shall set forth—

‘(1) the amount of the grant requested with respect
to a project;

““(2) a description of the site for such project;

“(8) plans, specifications, and the schedule for im-
plementation of such project in accordance with re-
quirements prescribed by the Secretary under sub-
section (b); and

‘“(4) reasonable assurance that upon completion of
the work for which assistance is sought, the program
will become operational and the facilities will be used
principally to provide to veterans the services for
which the project was designed, and that not more
than 25 percent of the services provided will serve cli-
ents who are not receiving such services as veterans.
‘“(f) PROGRAM REQUIREMENTS.—The Secretary may

not make a grant to an applicant under this section un-
less the applicant, in the application for the grant,
agrees to each of the following requirements:

‘(1) To provide the services for which the grant is
furnished at locations accessible to homeless veter-
ans.

‘“(2) To maintain referral networks for, and aid
homeless veterans in, establishing eligibility for as-
sistance, and obtaining services, under available enti-
tlement and assistance programs.

“(3) To ensure the confidentiality of records main-
tained on homeless veterans receiving services under
the grant.

‘“(4) To establish such procedures for fiscal control
and fund accounting as may be necessary to ensure
proper disbursement and accounting with respect to
the grant and to such payments as may be made
under section 4.

“(5) To seek to employ homeless veterans and for-
merly homeless veterans in positions created for pur-
poses of the grant for which those veterans are quali-
fied.

‘(g) SERVICE CENTER REQUIREMENTS.—In addition to
criteria established under subsection (b), the Secretary
shall, in the case of an application for a grant for a
service center for homeless veterans, require that—

‘(1) such center shall provide services to homeless
veterans during such hours as the Secretary may
specify and shall be open to such veterans on an as-
needed, unscheduled basis;

‘“(2) space at such center will be made available, as
mutually agreeable, for use by staff of the Depart-
ment of Veterans Affairs, the Department of Labor,
and other appropriate agencies and organizations in
assisting homeless veterans served by such center;
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‘“(3) such center shall be equipped and staffed to
provide, or to assist in providing, health care, mental
health services, hygiene facilities, benefits and em-
ployment counseling, meals, transportation assist-
ance, and such other services as the Secretary deter-
mines necessary; and

‘“(4) such center may be equipped and staffed to pro-
vide, or to assist in providing, job training and job
placement services (including job readiness, job coun-
seling, and literacy and skills training), as well as
any outreach and case management services that
may be necessary to carry out this paragraph.

“SEC. 4. PER DIEM PAYMENTS.

‘(a) PER DIEM PAYMENTS FOR FURNISHING SERVICES
To HOMELESS VETERANS.—Subject to the availability of
appropriations provided for under section 12 [set out
below], the Secretary of Veterans Affairs, pursuant to
such criteria as the Secretary shall prescribe, shall pro-
vide to a recipient of a grant under section 3 (or an en-
tity eligible to receive a grant under section 3 which
after the date of enactment of this Act [Nov. 10, 1992]
establishes a program which the Secretary determines
carries out the purposes described in section 3) per
diem payments at such rates as the Secretary shall pre-
scribe by regulation for services furnished to any home-
less veteran—

‘(1) whom the Secretary has referred to the grant
recipient (or entity eligible for such a grant); or

‘(2) for whom the Secretary has authorized the pro-
vision of services.

In a case in which the Secretary has authorized the
provision of services, per diem payments may be paid
retroactively for services provided not more than 3
days before the authorization was provided.

“‘(b) LIMITATION.—The amount of per diem payments
made with respect to a veteran under this section may
not exceed one-half of the cost to the grant recipient
(or other eligible entity) of providing such service.

‘(¢) IN-KIND ASSISTANCE.—In lieu of per diem pay-
ments under this section, the Secretary may, with the
approval of the grant recipient, provide in-kind assist-
ance (through the services of Department employees
and the use of other Department resources) to a grant
recipient (or entity eligible for such a grant) under sec-
tion 3.

‘(d) INSPECTIONS.—The Secretary may inspect any fa-
cility of an entity eligible for payments under sub-
section (a) at such times as the Secretary considers
necessary. No per diem payment may be made to an en-
tity under this section unless the facilities of that en-
tity meet such standards as the Secretary shall pre-
scribe.”

[Any action taken by Secretary of Veterans Affairs
before Feb. 13, 1996, under provision of law amended by
title I of Pub. L. 104-110 that was taken during period
beginning on date on which authority of Secretary
under such provision of law expired and ending on Feb.
13, 1996, considered to have same force and effect as if
such amendment had been in effect at time of that ac-
tion, see section 103 of Pub. L. 104-110, set out as a note
under section 1710 of this title.]

ANNUAL REPORTS TO CONGRESSIONAL COMMITTEES

Pub. L. 102-590, §10, Nov. 10, 1992, 106 Stat. 5141, di-
rected Secretary of Veterans Affairs, not later than
May 1 of each of 1994, 1995, and 1996, to submit to Com-
mittees on Veterans’ Affairs of Senate and House of
Representatives a report on implementation of Pub. L.
102-590, including information on (1) number of veter-
ans assisted, (2) services provided, and (3) Secretary’s
analysis of operational and clinical effectiveness and
cost-effectiveness of programs established under, or
with assistance provided by, Pub. L. 102-590, prior to re-
peal by Pub. L. 103-446, title X, §1001(c), Nov. 2, 1994, 108
Stat. 4679.

AUTHORIZATION OF APPROPRIATIONS

Pub. L. 102-590, §12, Nov. 10, 1992, 106 Stat. 5142, as
amended by Pub. L. 103446, title X, §1004, Nov. 2, 1994,

TITLE 38—VETERANS’ BENEFITS

Page 670

108 Stat. 4679; Pub. L. 104-110, title I, §102(c)(3), Feb. 13,
1996, 110 Stat. 769, provided that: ‘“There are authorized
to be appropriated to carry out this Act [see Short
Title of 1992 Amendment note set out under section 101
of this title] (other than section 8 [amending section
3735 of this title]) $48,000,000 for each of fiscal years 1993
through 1997. Nothing in this Act shall be construed to
diminish funds for, continuation of, or expansion of ex-
isting programs administered by the Secretary of Vet-
erans Affairs to serve veterans.”

§ 7722. Outreach services

(a) In carrying out the purposes of this sub-
chapter, the Secretary shall provide the out-
reach services specified in subsections (b)
through (d). In areas where a significant number
of eligible veterans and eligible dependents
speak a language other than English as their
principal language, such services shall, to the
maximum feasible extent, be provided in the
principal language of such persons.

(b) The Secretary shall by letter advise each
veteran at the time of the veteran’s discharge or
release from active military, naval, or air serv-
ice (or as soon as possible after such discharge
or release) of all benefits and services under
laws administered by the Department for which
the veteran may be eligible. In carrying out this
subsection, the Secretary shall ensure, through
the use of veteran-student services under sec-
tion 3485 of this title, that contact, in person or
by telephone, is made with those veterans who,
on the basis of their military service records, do
not have a high school education or equivalent
at the time of discharge or release.

(c) The Secretary shall distribute full informa-
tion to eligible veterans and eligible dependents
regarding all benefits and services to which they
may be entitled under laws administered by the
Department and may, to the extent feasible, dis-
tribute information on other governmental pro-
grams (including manpower and training pro-
grams) which the Secretary determines would be
beneficial to veterans.

(d) The Secretary shall provide, to the maxi-
mum extent possible, aid and assistance (includ-
ing personal interviews) to members of the
Armed Forces, veterans, and eligible dependents
with respect to subsections (b) and (c¢) and in the
preparation and presentation of claims under
laws administered by the Department.

(e) In carrying out this section, the Secretary
shall assign such employees of the Veterans
Benefits Administration as the Secretary con-
siders appropriate to conduct outreach programs
and provide outreach services for homeless vet-
erans. Such outreach services may include site
visits through which homeless veterans can be
identified and provided assistance in obtaining
benefits and services that may be available to
them.

(Added Pub. L. 102-83, §2(b), Aug. 6, 1991, 105
Stat. 400; amended Pub. L. 102-590, §5, Nov. 10,
1992, 106 Stat. 5139.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 241 of this title prior to repeal by Pub.
L. 102-83, §2(a).

AMENDMENTS
1992—Subsec. (e). Pub. L. 102-590 added subsec. (e).
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INFORMATION TO ASSIST VETERANS RECEIVING
EDUCATION BENEFITS

Pub. L. 101-237, title IV, §421, Dec. 18, 1989, 103 Stat.
2088, provided that:

‘‘(a) IN GENERAL.—For the purpose of assisting indi-
viduals receiving education benefits from the Depart-
ment of Veterans Affairs, the Secretary of Veterans Af-
fairs shall prepare, and update periodically, a document
containing a detailed description of the benefits, limi-
tations, procedures, requirements, and other important
aspects of the education programs administered by the
Department.

““(b) DISTRIBUTION.—The Secretary shall, beginning in
fiscal year 1990 but not before July 1, 1990, distribute
copies of such document—

‘(1) to each individual applying for benefits under
an education program administered by the Depart-
ment of Veterans Affairs and to each such individual
at least annually in the years thereafter in which the
individual receives such benefits;

‘“(2) to education and training institution officials
on at least an annual basis; and

‘(3) upon request, to other individuals significantly
affected by education programs administered by the
Secretary, including military education personnel.
‘‘(c) FUNDING.—The Secretary shall use funds appro-

priated to the readjustment benefits account of the De-
partment to carry out this section.”

OUTREACH SERVICES

Pub. L. 100-687, div. B, title XII, §1204, Nov. 18, 1988,
102 Stat. 4125, as amended by Pub. L. 102-4, §4, Feb. 6,
1991, 105 Stat. 15; Pub. L. 102-83, §6(k)(2), Aug. 6, 1991,
105 Stat. 409, provided that:

‘‘(a) ONGOING OUTREACH PROGRAM.—(1) The Secretary
of Veterans Affairs shall conduct an active, continuous
outreach program for furnishing to veterans of active
military, naval, or air service who served in the Repub-
lic of Vietnam during the Vietnam era information re-
lating to—

‘“(A) the health risks (if any) resulting from expo-
sure during that service to dioxin or any other toxic
agent in herbicides used in support of United States
and allied military operations in the Republic of
Vietnam during the Vietnam era; and

‘“(B) services and benefits available to such veter-
ans with respect to such health risks.

‘“(2) The Secretary of Veterans Affairs shall annually
furnish updated information on health risks described
in paragraph (1)(A) to veterans referred to in paragraph
@.

“(b) INFORMATION IN AGENT ORANGE REGISTRY.—The
Secretary of Veterans Affairs shall take reasonable ac-
tions to organize and update the information contained
in the Department of Veterans Affairs Agent Orange
Registry in a manner that enables the Secretary
promptly to notify a veteran of any increased health
risk for such veteran resulting from exposure of such
veteran to dioxin or any other toxic agent referred to
in subsection (a) during Vietnam-era service in the Re-
public of Vietnam whenever the Secretary determines,
on the basis of physical examination or other pertinent
information, that such veteran is subject to such an in-
creased health risk.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 4214 of this title.

§7723. Veterans assistance offices

(a) The Secretary shall establish and maintain
veterans assistance offices at such places
throughout the United States and its territories
and possessions, and in the Commonwealth of
Puerto Rico, as the Secretary determines to be
necessary to carry out the purposes of this sub-
chapter. In establishing and maintaining such
offices, the Secretary shall give due regard to—
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(1) the geographical distribution of veterans
recently discharged or released from active
military, naval, or air service;

(2) the special needs of educationally dis-
advantaged veterans (including their need for
accessibility of outreach services); and

(3) the necessity of providing appropriate
outreach services in less populated areas.

(b) The Secretary shall establish and carry out
all possible programs and services, including
special telephone facilities, as may be necessary
to make the outreach services provided for
under this subchapter as widely available as pos-
sible.

(Added Pub. L. 102-83, §2(b), Aug. 6, 1991, 105
Stat. 401.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 242 of this title prior to repeal by Pub.
L. 102-83, §2(a).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 4103A of this
title.

§ 7724. Outstationing of counseling and outreach
personnel

The Secretary may station employees of the
Department at locations other than Department
offices, including educational institutions, to
provide counseling and other assistance regard-
ing benefits under this title to veterans and
other persons eligible for benefits under this
title and to provide outreach services under this
subchapter.

(Added Pub. L. 102-83, §2(b), Aug. 6, 1991, 105
Stat. 401.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 243 of this title prior to repeal by Pub.
L. 102-83, §2(a).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 4214 of this title.
§7725. Use of other agencies

In carrying out this subchapter, the Secretary
shall do the following:

(1) Arrange with the Secretary of Labor for
the State employment service to match the
particular qualifications of an eligible veteran
or eligible dependent with an appropriate job
or job training opportunity, including, where
possible, arrangements for outstationing the
State employment personnel who provide such
assistance at appropriate facilities of the De-
partment.

(2) In consultation with the Secretary of
Labor, actively seek to promote the develop-
ment and establishment of employment oppor-
tunities, training opportunities, and other op-
portunities for veterans, with particular em-
phasis on the needs of veterans with service-
connected disabilities and other eligible veter-
ans, taking into account applicable rates of
unemployment and the employment emphases
set forth in chapter 42 of this title.

(3) Cooperate with and use the services of
any Federal department or agency or any
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State or local governmental agency or recog-
nized national or other organization.

(4) Where appropriate, make referrals to any
Federal department or agency or State or
local governmental unit or recognized na-
tional or other organization.

(5) At the Secretary of Veterans Affairs dis-
cretion, furnish available space and office fa-
cilities for the use of authorized representa-
tives of such governmental unit or other orga-
nization providing services.

(6) Conduct and provide for studies in con-
sultation with appropriate Federal depart-
ments and agencies to determine the most ef-
fective program design to carry out the pur-
poses of this subchapter.

(Added Pub. L. 102-83, §2(b), Aug. 6, 1991, 105
Stat. 401.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 244 of this title prior to repeal by Pub.
L. 102-83, §2(a).

§7726. Annual report to Congress

The Secretary shall include in the annual re-
port to the Congress required by section 529 of
this title a report on the activities carried out
under this subchapter. Each such report shall in-
clude an appraisal of the effectiveness of the
programs authorized in this subchapter and rec-
ommendations for the improvement or more ef-
fective administration of those programs.

(Added Pub. L. 102-83, §2(b), Aug. 6, 1991, 105
Stat. 402.)

PRIOR PROVISIONS

Provisions similar to those in this section were con-
tained in section 245 of this title prior to repeal by Pub.
L. 102-83, §2(a).

CHAPTER 78—VETERANS’ CANTEEN SERVICE

Sec.

7801. Purpose of Veterans’ Canteen Service.
7802. Duties of Secretary with respect to Service.
7803. Operation of Service.

7804. Financing of Service.

7805. Revolving fund.

7806. Budget of Service.

7807. Audit of accounts.

7808. Service to be independent unit.

7809. Child-care centers.

7810. Exemption from personnel ceilings.

AMENDMENTS

1991—Pub. L. 102-83, §4(b)(1), (2)(E), Aug. 6, 1991, 105
Stat. 404, 405, substituted ‘‘Secretary’ for ‘“‘Adminis-
trator” in item 7802.

Pub. L. 102-40, title IV, §402(a), (¢)(1), May 7, 1991, 105
Stat. 238, 239, redesignated chapter 75 of this title as
this chapter and renumbered items 4201 to 4210 as 7801
to 7810, respectively.

1988—Pub. L. 100-322, title IV, §§412(b), 414(b)(2), May
20, 1988, 102 Stat. 548, 549, added items 4209 and 4210.

§7801. Purpose of Veterans’ Canteen Service

The Veterans’ Canteen Service (hereafter in
this chapter referred to as the ‘“‘Service’’) in the
Department is an instrumentality of the United
States, created for the primary purpose of mak-
ing available to veterans of the Armed Forces
who are hospitalized or domiciled in hospitals
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and homes of the Department, at reasonable
prices, articles of merchandise and services es-
sential to their comfort and well-being.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1248, §4201;
renumbered §7801 and amended Pub. L. 102-40,
title IV, §402(a), (b)(1), May 7, 1991, 105 Stat. 238;
Pub. L. 102-83, §4(a)(3), (4), Aug. 6, 1991, 105 Stat.
404.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4201 of this
title as this section.

Pub. L. 102-83 substituted ‘‘Department’’ for ‘‘Veter-
ans’ Administration’ in two places.

§7802. Duties of Secretary with respect to Serv-
ice

The Secretary shall—

(1) establish, maintain, and operate canteens
where deemed necessary and practicable at
hospitals and homes of the Department and at
other Department establishments where simi-
lar essential facilities are not reasonably
available from outside commercial sources;

(2) establish, maintain, and operate such
warehouses and storage depots as may be nec-
essary in operating the canteens;

(3) furnish the Service for its use in connec-
tion with the establishment, maintenance, and
operation thereof, such space, buildings, and
structures under control of the Department as
the Secretary may consider necessary, includ-
ing normal maintenance and repair service
thereon. Reasonable charges, to be determined
by the Secretary, shall be paid annually by the
Service for the space, buildings, and struc-
tures so furnished, except that the Secretary
may reduce or waive such charges whenever
payment of such charges would impair the
working capital required by the Service;

(4) transfer to the Service without charge,
rental, or reimbursement such necessary
equipment as may not be needed for other pur-
poses, and furnish the Service such services
and utilities, including light, water, and heat,
as may be available and necessary for its use.
Reasonable charges, to be determined by the
Secretary, shall be paid annually by the Serv-
ice for the utilities so furnished;

(5) employ such persons as are necessary for
the establishment, maintenance, and oper-
ation of the Service, and pay the salaries,
wages, and expenses of all such employees
from the funds of the Service. Personnel nec-
essary for the transaction of the business of
the Service at canteens, warehouses, and stor-
age depots shall be appointed, compensated
from funds of the Service, and removed by the
Secretary without regard to the provisions of
title 5 governing appointments in the competi-
tive service and chapter 51 and subchapter III
of chapter 53 of title 5. Those employees are
subject to the provisions of title 5 relating to
a preference eligible described in section
2108(3) of title 5, subchapter I of chapter 81 of
title 5, and subchapter III of chapter 83 of title
9;

(6) make all necessary contracts or agree-
ments to purchase or sell merchandise, fix-
tures, equipment, supplies, and services, with-
out regard to section 3709 of the Revised Stat-
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utes (41 U.S.C. 5) and to do all things nec-
essary to carry out such contracts or agree-
ments, including the making of necessary ad-
justments and compromising of claims in con-
nection therewith;

(7) fix the prices of merchandise and services
in canteens so as to carry out the purposes of
this chapter;

(8) accept gifts and donations of merchan-
dise, fixtures, equipment, and supplies for the
use and benefit of the Service;

(9) make such rules and regulations, not in-
consistent with the provisions of this chapter,
as the Secretary considers necessary or appro-
priate to effectuate its purposes;

(10) delegate such duties and powers to em-
ployees as the Secretary considers necessary
or appropriate, whose official acts performed
within the scope of the delegated authority
shall have the same force and effect as though
performed by the Secretary;

(11) authorize the use of funds of the Service
when available, subject to such regulations as
the Secretary may deem appropriate, for the
purpose of cashing checks, money orders, and
similar instruments in nominal amounts for
the payment of money presented by veterans
hospitalized or domiciled at hospitals and
homes of the Department, and by other per-
sons authorized by section 7803 of this title to
make purchases at canteens. Such checks,
money orders, and other similar instruments
may be cashed outright or may be accepted,
subject to strict administrative controls, in
payment for merchandise or services, and the
difference between the amount of the purchase
and the amount of the tendered instrument re-
funded in cash.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1248, §4202;
Pub. L. 86-109, §1, July 28, 1959, 73 Stat. 258; Pub.
L. 94-581, title II, §210(d), Oct. 21, 1976, 90 Stat.
2864; Pub. L. 97-295, §4(88), Oct. 12, 1982, 96 Stat.
1312; Pub. L. 99-576, title VII, §702(13), Oct. 28,
1986, 100 Stat. 3302; renumbered § 7802 and amend-
ed Pub. L. 102-40, title IV, §402(a), (b)(1), (1)),
May 7, 1991, 105 Stat. 238, 239; Pub. L. 102-54,
§14(e)(7), June 13, 1991, 105 Stat. 287; Pub. L.
102-83, §4(a)(3), (4), (b)(1), (2)(E), Aug. 6, 1991, 105
Stat. 404, 405.)

REFERENCES IN TEXT

The provisions of title 5 governing appointments in
the competitive service, referred to in par. (5), are clas-
sified generally to section 3301 et seq. of Title 5, Gov-
ernment Organization and Employees.

AMENDMENTS

1991—Pub. L. 102-83, §4(b)(1), (2)(E), substituted ‘‘Sec-
retary’ for ‘“‘Administrator’ in section catchline and in
introductory provisions.

Pub. L. 10240, §402(a), (b)(1), renumbered section 4202
of this title as this section.

Par. (1). Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘De-
partment’” for ‘Veterans’ Administration” in two
places.

Par. (3). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary’ for ‘“‘Administrator’” wherever appearing.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘‘Department’’
for “Veterans’ Administration”.

Pars. (4), (5). Pub. L. 102-83, §4(b)(1), (2)(BE),
stituted ‘‘Secretary’’ for ‘‘Administrator’’.

Par. (6). Pub. L. 102-54 amended par. (6) as in effect
immediately before the enactment of Pub. L. 102-40 by

sub-
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substituting ‘‘section 3709 of the Revised Statutes (41
U.S.C. 5)” for ‘“‘section 5 of title 41°.

Pars. (9), (10). Pub. L. 102-83, §4(b)(1), (2)(E), sub-
stituted ‘‘Secretary’ for ‘‘Administrator’” wherever ap-
pearing.

Par. (11). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
‘‘Secretary’’ for ‘‘Administrator’’.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘“‘Department”’
for ““Veterans’ Administration”.

Pub. L. 102-40, §402(d)(1), substituted
44203,

1986—Par. (11). Pub. L. 99-576 struck out ‘‘and without
regard to the provisions of section 1 of the Act of Janu-
ary 31, 1925 (7 U.S.C. 2217), and section 1 (1st proviso
under heading ‘OFFICE OF THE SECRETARY’) of the
Act of May 11, 1922 (7 U.S.C. 2240),” after ‘‘as the Ad-
ministrator may deem appropriate,”’.

1982—Par. (5). Pub. L. 97-295, §4(88)(A), substituted
reference to provisions of title 5 governing appoint-
ments in the competitive service and chapter 51 and
subchapter III of chapter 53 of title 5 for reference to
the civil-service laws and the Classification Act of 1949,
and substituted provision that the relevant employees
are subject to the provisions of title 5 relating to a
preference eligible described in section 2108(3) of title 5,
subchapter I of chapter 81 of title 5, and subchapter III
of chapter 83 of title 5 for provision that such employ-
ees were subject to the Veterans’ Preference Act of
1944, the Civil Service Retirement Act, and laws admin-
istered by the Bureau of Employees’ Compensation ap-
plicable to civilian employees of the United States.

Par. (11). Pub. L. 97-295, §4(88)(B), substituted ‘‘sec-
tion 1 of the Act of January 31, 1925 (7 U.S.C. 2217), and
section 1 (1st proviso under heading ‘OFFICE OF THE
SECRETARY’) of the Act of May 11, 1922 (7 U.S.C.
2240)” for ‘‘sections 521 and 543 of title 5.

1976—Pars. (3), (9), (10), (11). Pub. L. 94-581 substituted
‘‘the Administrator’”’ for ‘“he’ in pars. (3), (9), (10), and
1D).

1959—Par. (3). Pub. L. 86-109 required the Service to
pay reasonable charges, as determined by the Adminis-
trator, for the use of space, buildings, and structures
furnished by the Veterans’ Administration and author-
ized reduction of waiver of the charges when payment
thereof would impair the working capital required by
the Service.

£7803""  for

EFFECTIVE DATE OF 1976 AMENDMENT
Amendment by Pub. L. 94-581 effective Oct. 21, 1976,

see section 211 of Pub. L. 94-581, set out as a note under
section 111 of this title.

EFFECTIVE DATE OF 1959 AMENDMENT
Section 2 of Pub. L. 86-109 provided that: ‘“This Act

[amending this section] shall take effect on the first
day of July 1959.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 5 section 5102; title
10 section 1599c.

§ 7803. Operation of Service

(a) The canteens at hospitals and homes of the
Department shall be primarily for the use and
benefit of veterans hospitalized or domiciled at
such hospitals and homes. Service at such can-
teens may also be furnished to personnel of the
Department and recognized veterans’ organiza-
tions employed at such hospitals and homes and
to other persons so employed, to the families of
all the foregoing persons who reside at the hos-
pital or home concerned, and to relatives and
other persons while visiting any of the persons
named in this subsection; however, service to
any person not hospitalized, domiciled, or resid-
ing at the hospital or home shall be limited to
the sale of merchandise or services for consump-
tion or use on the premises.
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(b) Service at canteens other than those estab-
lished at hospitals and homes shall be limited to
sales of merchandise and services for consump-
tion or use on the premises, to personnel em-
ployed at such establishments, their visitors,
and other persons at such establishments on of-
ficial business.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1249, §4203;
renumbered §7803 and amended Pub. L. 10240,
title IV, §402(a), (b)(1), May 7, 1991, 105 Stat. 238;
Pub. L. 102-83, §4(a)(3), (4), Aug. 6, 1991, 105 Stat.
404.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4203 of this
title as this section.

Subsec. (a). Pub. L. 102-83 substituted ‘‘Department”’
for “Veterans’ Administration” in two places.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 7802 of this title.

§7804. Financing of Service

To finance the establishment, maintenance,
and operation of the Service there is hereby au-
thorized to be appropriated, from time to time,
such amounts as are necessary to provide for (1)
the acquisition of necessary furniture, furnish-
ings, fixtures, and equipment for the establish-
ment, maintenance, and operation of canteens,
warehouses, and storage depots; (2) stocks of
merchandise and supplies for canteens and re-
serve stocks of same in warehouses and storage
depots; (3) salaries, wages, and expenses of all
employees; (4) administrative and operation ex-
penses; and (5) adequate working capital for
each canteen and for the Service as a whole.
Amounts appropriated under the authority con-
tained in this chapter and all income from can-
teen operations become and will be administered
as a revolving fund to effectuate the provisions
of this chapter.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1250, §4204;
Pub. L. 92-310, title II, §209, June 6, 1972, 86 Stat.
204; Pub. L. 99-576, title VII, §702(14), Oct. 28,
1986, 100 Stat. 3302; renumbered § 7804 and amend-
ed Pub. L. 102-40, title IV, §402(a), (b)(1), May 17,
1991, 105 Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4204 of this
title as this section.

1986—Pub. L. 99-576 struck out ‘‘, amounts heretofore
appropriated to carry out Public Law 636, Seventy-
ninth Congress,”’ before ‘‘and all income”’.

1972—Pub. L. 92-310 struck out ‘“‘and premiums on fi-
delity bonds of employees’ in cl. (4).

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 113, 7810 of this
title.

§7805. Revolving fund

The revolving fund shall be deposited in a
checking account with the Treasury of the
United States. Such amounts thereof as the Sec-
retary may determine to be necessary to estab-
lish and maintain operating accounts for the
various canteens may be deposited in checking
accounts or other interest-bearing accounts in
other depositaries selected by the Secretary.
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(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1250, §4205;
Pub. L. 100-322, title IV, §414(a)(1), May 20, 1988,
102 Stat. 549; renumbered §7805 and amended
Pub. L. 102-40, title IV, §402(a), (b)(1), May 7,
1991, 105 Stat. 238; Pub. L. 102-83, §4(b)(1), 2)(E),
Aug. 6, 1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4205 of this
title as this section.

Pub. L. 102-83 substituted ‘‘Secretary’’ for ‘‘Adminis-
trator” in two places.

1988—Pub. L. 100-322 inserted ‘‘or other interest-bear-
ing accounts’ after ‘‘checking accounts’.

§7806. Budget of Service

The Service shall prepare annually and submit
a budget program as provided for wholly owned
Government corporations by chapter 91 of title
31, which shall contain an estimate of the needs
of the Service for the ensuing fiscal year includ-
ing an estimate of the amount required to re-
store any impairment of the revolving fund re-
sulting from operations of the current fiscal
year.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1250, §4206;
Pub. L. 97-258, §3(k)(8), Sept. 13, 1982, 96 Stat.
1065; Pub. L. 100-322, title IV, §414(a)(2), May 20,
1988, 102 Stat. 549; renumbered §7806 and amend-
ed Pub. L. 102-40, title IV, §402(a), (b)(1), May 7,
1991, 105 Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4206 of this
title as this section.

1988—Pub. L. 100-322 struck out at end ‘‘Any balance
in the revolving fund at the close of the fiscal year in
excess of the estimated requirements for the ensuing
fiscal year shall be covered into the Treasury as mis-
cellaneous receipts.”

1982—Pub. L. 97-258 substituted ‘‘corporations by
chapter 91 of title 31,” for ‘‘corporations by sections
841-869 of title 31,”.

§7807. Audit of accounts

The Service shall maintain a set of accounts
which shall be audited by the Comptroller Gen-
eral in accordance with the provisions of chap-
ter 35 of title 31.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1250, §4207;
Pub. L. 93-604, title VII, §704, Jan. 2, 1975, 88
Stat. 1964; Pub. L. 97-295, §4(89), Oct. 12, 1982, 96
Stat. 1312; Pub. L. 97-452, §2(e)(3), Jan. 12, 1983, 96
Stat. 2479; renumbered §7807 and amended Pub.
L. 102-40, title IV, §402(a), (b)(1), May 7, 1991, 105
Stat. 238.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4207 of this
title as this section.

1983—Pub. L. 97-452 substituted ‘‘chapter 35 of title
31" for ‘“‘section 3523 of title 31°".

1982—Pub. L. 97-295 substituted ‘‘section 3523 of title
31" for ‘‘the Accounting and Auditing Act of 1950”°.

1975—Pub. L. 93-604 substituted provisions that the
Service maintain a set of accounts which shall be au-
dited by the Comptroller General in accordance with
the provisions of the Accounting and Auditing Act of
1950 for provisions that the Service maintain an inte-
gral set of accounts which shall be audited annually by
the General Accounting Office in accordance with the
principles and procedures applicable to commercial
transactions as provided by sections 841-869 of Title 31
and that no other audit shall be required.
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§ 7808. Service to be independent unit

It is the purpose of this chapter that, under
control and supervision of the Secretary, the
Service shall function as an independent unit in
the Department and shall have exclusive control
over all its activities including sales, procure-
ment and supply, finance, including disburse-
ments, and personnel management, except as
otherwise provided in this chapter.

(Pub. L. 85-857, Sept. 2, 1958, 72 Stat. 1250, §4208;
Pub. L. 97-295, §4(90), Oct. 12, 1982, 96 Stat. 1312;
renumbered §7808 and amended Pub. L. 102-40,
title IV, §402(a), (b)(1), May 7, 1991, 105 Stat. 238;
Pub. L. 102-83, §4(a)(3), (4), (b)(1), 2)(E), Aug. 6,
1991, 105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40 renumbered section 4208 of this
title as this section.

Pub. L. 102-83 substituted ‘“‘Secretary’ for ‘‘Adminis-
trator” and ‘‘Department’ for ‘‘Veterans’ Administra-
tion”.

1982—Pub. L. 97-295 substituted
chapter” for ‘“‘herein provided”.

§7809. Child-care centers

(a)(1) The Secretary, through the Service,
shall provide for the operation of child-care cen-
ters at Department facilities in accordance with
this section. The operation of such centers shall
be carried out to the extent that the Secretary
determines, based on the demand for the care in-
volved, that such operation is in the best inter-
est of the Department and that is practicable to
do so. The centers shall be available for the chil-
dren of Department employees and, to the ex-
tent space is available, the children of other em-
ployees of the Federal Government and the chil-
dren of employees of affiliated schools and cor-
porations created under section 7361 of this title.

(2) There shall be in the Service an official
who is responsible for all matters relating to the
provision of child-care services under the au-
thority of this section.

(b) The Service shall establish reasonable
charges for child-care services provided at each
child-care center operated under this section.
The charges shall be subject to the approval of
the Secretary. In the case of a center operated
directly by the Service, the charges with respect
to the center shall be sufficient to provide for
the operating expenses of the center, including
the expenses of personnel assigned to the center.
In the case of a center operated by a contractor
which is a for-profit entity, the charges shall be
established by taking into consideration the
value of the space and services furnished with
respect to the center under subsection (c)(1) of
this section.

(¢) In connection with the establishment and
operation of any child-care center under this
section, the Secretary—

(1) shall furnish, at no cost to the center,
space in existing Department facilities and
utilities, custodial services, and other services
and amenities necessary (as determined by the
Secretary) for the health and safety of the
children provided care at the center;

(2) may, on a reimbursable basis, convert
space furnished under clause (1) of this sub-

“provided in this
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section for use as the child-care center and
provide other items necessary for the oper-
ation of the center, including furniture, office
machines and equipment, and telephone serv-
ice, except that the Secretary may furnish
basic telephone service and surplus furniture
and equipment without reimbursement;

(3) shall provide for the participation (di-
rectly or through a parent advisory commit-
tee) of parents of children receiving care in
the center in the establishment of policies to
govern the operation of the center and in the
oversight of the implementation of such poli-
cies;

(4) shall require the development and use of
a process for determining the fitness and suit-
ability of prospective employees of or volun-
teers at the center; and

(5) shall require in connection with the oper-
ation of the center compliance with all State
and local laws, ordinances, and regulations re-
lating to health and safety and the operation
of child-care centers.

(d) The Secretary shall prescribe regulations
to carry out this section.

(e) For the purpose of this section, the term
“parent advisory committee’” means a commit-
tee comprised of, and selected by, the parents of
children receiving care in a child-care center op-
erated under this section.

(Added Pub. L. 100-322, title IV, §412(a), May 20,
1988, 102 Stat. 547, §4209; renumbered §7809 and
amended Pub. L. 102-40, title IV, §402(a), (b)(1),
(d)(A), May 7, 1991, 105 Stat. 238, 239; Pub. L.
102-54, §14(e)(8), June 13, 1991, 105 Stat. 287; Pub.
L. 102-83, §4(a)(3), (4), (b)(1), (2)(E), Aug. 6, 1991,
105 Stat. 404, 405.)

AMENDMENTS

1991—Pub. L. 102-40, §402(a), (b)(1), renumbered sec-
tion 4209 of this title as this section.

Subsec. (a)(1). Pub. L. 102-83, §4(b)(1), (2)(E), sub-
stituted ‘‘Secretary’ for ‘‘Administrator” in two
places.

Pub. L. 102-83, §4(a)(3), (4), substituted ‘“‘Department”’
for ‘“Veterans’ Administration’ wherever appearing.

Pub. L. 102-54 amended subsec. (a)(1) as in effect im-
mediately before the enactment of Pub. L. 102-40 by
substituting ‘‘child-care’’ for ‘‘child care’’.

Pub. L. 102-40, §402(d)(1), substituted
4161,

Subsec. (a)(2). Pub. L. 102-54 amended subsec. (a)(2) as
in effect immediately before the enactment of Pub. L.
10240 by substituting ‘‘child-care’ for ‘‘child care’’.

Subsec. (b). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary’ for ‘“‘Administrator’.

Subsec. (¢). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
“Secretary’” for ‘“‘Administrator’” in introductory pro-
visions and in pars. (1) and (2).

Pub. L. 102-83, §4(a)(3), (4), substituted ‘“‘Department’’
for ‘““Veterans’ Administration’ in par. (1).

Pub. L. 102-54 amended subsec. (¢) as in effect before
the enactment of Pub. L. 102-40 by substituting ‘‘child-
care’’ for ‘‘child care’ in introductory provisions and in
par. (2).

Subsec. (d). Pub. L. 102-83, §4(b)(1), (2)(E), substituted
‘“‘Secretary’’ for ‘““‘Administrator’.

Subsec. (e). Pub. L. 102-54 amended subsec. (e) as in
effect immediately before the enactment of Pub. L.
10240 by substituting ‘‘child-care’’ for ‘‘child care’’.

£7361  for

§7810. Exemption from personnel ceilings

Persons who are employed by the Service and
compensated from the revolving fund estab-
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lished by section 7804 of this title may not be
considered to be employees of the Department
for the purposes of any personnel ceiling which
may otherwise be applied to employees of the
Department by the President or an official of
the executive branch.

(Added Pub. L. 100-322, title IV, §414(b)(1), May
20, 1988, 102 Stat. 549, §4210; renumbered §7810
and amended Pub. L. 102-40, title IV, §402(a),
(b)(1), (d)1), May 7, 1991, 105 Stat. 238, 239; Pub.
L. 102-83, §4(a)(3), (4), Aug. 6, 1991, 105 Stat. 404.)

AMENDMENTS

1991—Pub. L. 10240, §402(a), (b)(1), renumbered sec-
tion 4210 of this title as this section.

Pub. L. 102-83 substituted ‘“‘Department’ for ‘‘Veter-
ans’ Administration’ in two places.

Pub. L. 102-40, §402(d)(1), substituted
4204,

PART VI—ACQUISITION AND
DISPOSITION OF PROPERTY

Chap. Sec.
81. Acquisition and Operation of Hospital
and Domiciliary Facilities; Procure-
ment and Supply; Enhanced-Use
Leases of Real Property .........ccceeeennen
82. Assistance in Establishing New State
Medical Schools; Grants to Affiliated
Medical Schools; Assistance to
Health Manpower Training Institu-
PIONS i
83. Acceptance of Gifts and Bequests ..........
85. Disposition of Deceased Veterans’ Per-
sonal Property .....cccceceevieiiiiiiiienennnnnnn

7804 for

8101

8201
8301

8501
AMENDMENTS

1991—Pub. L. 102-86, title IV, §401(b)(2), Aug. 14, 1991,
105 Stat. 422, inserted ‘‘; Enhanced-Use Leases of Real
Property” in item for chapter 81.

Pub. L. 10240, title IV, §402(c)(2), May 7, 1991, 105
Stat. 239, substituted ‘8101’ for *“5001’’ in item for chap-
ter 81, ‘8201’ for ‘5070’ in item for chapter 82, ‘8301’
for ‘6101’ in item for chapter 83, and ‘8501 for ‘5201’
in item for chapter 85.

1972—Pub. L. 92-541, §2(b), Oct. 24, 1972, 86 Stat. 1107,
added item for chapter 82.

CHAPTER 81—ACQUISITION AND OPERATION
OF HOSPITAL AND DOMICILIARY FACILI-
TIES; PROCUREMENT AND SUPPLY; EN-
HANCED-USE LEASES OF REAL PROPERTY

SUBCHAPTER I—ACQUISITION AND OPERATION
OF MEDICAL FACILITIES

Sec.

8101. Definitions.

8102. Acquisition of medical facilities.

8103. Authority to construct and alter, and to ac-
quire sites for, medical facilities.

8104. Congressional approval of certain medical fa-
cility acquisitions.

8105. Structural requirements.

8106. Construction contracts.

8107. Operational and construction plans for medi-
cal facilities.

8108. Contributions to local authorities.

8109. Parking facilities.

8110. Operation of medical facilities.

8111. Sharing of Department and Department of
Defense health-care resources.

8111A. Furnishing of health-care services to mem-
bers of the Armed Forces during a war or
national emergency.

8112. Partial relinquishment of legislative jurisdic-

tion.

TITLE 38—VETERANS’ BENEFITS

Page 676
Sec.
8113. Property formerly owned by National Home
for Disabled Volunteer Soldiers.
8114. Use of federally owned facilities; use of per-
sonnel.
8115. Acceptance of certain property.
8116. Nursing home revolving fund.

SUBCHAPTER II—PROCUREMENT AND SUPPLY

8121. Revolving supply fund.

8122. Authority to procure and dispose of property
and to negotiate for common services.

8123. Procurement of prosthetic appliances.

8124. Grant of easements in Government-owned
lands.

8125. Procurement of health-care items.

8126. Limitation on prices of drugs procured by De-

partment and certain other Federal agen-
cies.

SUBCHAPTER III—STATE HOME FACILITIES FOR

FURNISHING DOMICILIARY, NURSING HOME,
AND HOSPITAL CARE

8131. Definitions.

8132. Declaration of purpose.

8133. Authorization of appropriations.

8134. General regulations.

8135. Applications with respect to projects; pay-
ments.

8136. Recapture provisions.

8137. State control of operations.

SUBCHAPTER IV—SHARING OF MEDICAL
FACILITIES, EQUIPMENT, AND INFORMATION

8151. Statement of congressional purpose.

8152. Definitions.

8153. Sharing of health-care resources.

8154. Exchange of medical information.

8155. Pilot programs; grants to medical schools.

8156. Coordination with health services develop-
ment activities carried out under the Na-
tional Health Planning and Resources De-
velopment Act of 1974.

8157. Joint title to medical equipment.

8158. Deposit in escrow.

SUBCHAPTER V—ENHANCED-USE LEASES OF
REAL PROPERTY

8161. Definitions.
8162. Enhanced-use leases.
8163. Designation of property to be leased.
8164. Authority for disposition of leased property.
8165. Use of proceeds.
8166. Construction standards.
81617. Exemption from State and local taxes.
[8168. Repealed.]
8169. Expiration.
AMENDMENTS

1997—Pub. L. 105-114, title II, §205(b)(2), Nov. 21, 1997,
111 Stat. 2289, struck out item 8168 ‘‘Limitation on
number of agreements’’.

1996—Pub. L. 104-262, title III, §301(d)(2), Oct. 9, 1996,
110 Stat. 3193, substituted ‘‘Sharing of health-care re-
sources’ for ‘‘Specialized medical resources’ in item
8153.

1994—Pub. L. 103-446, title XII, §1201(h)(5), (6), Nov. 2,
1994, 108 Stat. 4688, inserted “ENHANCED-USE” before
“LEASES OF REAL” in chapter heading and ‘‘and cer-
tain other Federal agencies’” after ‘‘Department’ in
item 8126.

1992—Pub. L. 102-585, title VI, §603(a)(2), Nov. 4, 1992,
106 Stat. 4975, added item 8126.

Pub. L. 102-405, title I, §103(a)(2), Oct. 9, 1992, 106 Stat.
1975, added items 8157 and 8158.

1991—Pub. L. 102-86, title IV, §401(b)(1), (3), Aug. 14,
1991, 105 Stat. 422, inserted ‘; LEASES OF REAL
PROPERTY” in chapter heading and added analysis for
subchapter V.

Pub. L. 102-83, §4(a)(3), (4), Aug. 6, 1991, 105 Stat. 404,
substituted ‘‘Department and’’ for ‘‘Veterans’ Adminis-
tration and’ in item 8111.



