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(2) ACTUAL DAMAGES.—The court shall award
to the complaining party the actual damages
suffered by the party as a result of the viola-
tion, and any profits of the violator that are
attributable to the violation and are not taken
into account in computing the actual dam-
ages, if the complaining party elects such
damages at any time before final judgment is
entered.

(3) STATUTORY DAMAGES.—(A) At any time
before final judgment is entered, a complain-
ing party may elect to recover an award of
statutory damages for each violation of sec-
tion 1201 in the sum of not less than $200 or
more than $2,500 per act of circumvention, de-
vice, product, component, offer, or perform-
ance of service, as the court considers just.

(B) At any time before final judgment is en-
tered, a complaining party may elect to re-
cover an award of statutory damages for each
violation of section 1202 in the sum of not less
than $2,500 or more than $25,000.

(4) REPEATED VIOLATIONS.—In any case in
which the injured party sustains the burden of
proving, and the court finds, that a person has
violated section 1201 or 1202 within 3 years
after a final judgment was entered against the
person for another such violation, the court
may increase the award of damages up to tri-
ple the amount that would otherwise be
awarded, as the court considers just.

(5) INNOCENT VIOLATIONS.—

(A) IN GENERAL.—The court in its discre-
tion may reduce or remit the total award of
damages in any case in which the violator
sustains the burden of proving, and the court
finds, that the violator was not aware and
had no reason to believe that its acts con-
stituted a violation.

(B) NONPROFIT LIBRARY, ARCHIVES, OR EDU-
CATIONAL INSTITUTIONS.—In the case of a
nonprofit library, archives, or educational
institution, the court shall remit damages in
any case in which the library, archives, or
educational institution sustains the burden
of proving, and the court finds, that the li-
brary, archives, or educational institution
was not aware and had no reason to believe
that its acts constituted a violation.

(Added Pub. L. 105-304, title I, §103(a), Oct. 28,
1998, 112 Stat. 2874.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1201, 1202 of this
title.

§ 1204. Criminal offenses and penalties

(a) IN GENERAL.—Any person who violates sec-
tion 1201 or 1202 willfully and for purposes of
commercial advantage or private financial
gain—

(1) shall be fined not more than $500,000 or
imprisoned for not more than 5 years, or both,
for the first offense; and

(2) shall be fined not more than $1,000,000 or
imprisoned for not more than 10 years, or
both, for any subsequent offense.

(b) LIMITATION FOR NONPROFIT LIBRARY, AR-
CHIVES, OR EDUCATIONAL INSTITUTION.—Sub-
section (a) shall not apply to a nonprofit library,
archives, or educational institution.

TITLE 17—COPYRIGHTS

§1301

(c) STATUTE OF LIMITATIONS.—No criminal pro-
ceeding shall be brought under this section un-
less such proceeding is commenced within 5
years after the cause of action arose.

(Added Pub. L. 105-304, title I, §103(a), Oct. 28,
1998, 112 Stat. 2876.)

§ 1205. Savings clause

Nothing in this chapter abrogates, diminishes,
or weakens the provisions of, nor provides any
defense or element of mitigation in a criminal
prosecution or civil action under, any Federal or
State law that prevents the violation of the pri-
vacy of an individual in connection with the in-
dividual’s use of the Internet.

(Added Pub. L. 105-304, title I, §103(a), Oct. 28,
1998, 112 Stat. 2876.)
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TERMINATION OF CHAPTER

For termination of chapter by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in title 28 sections 1338,
1498.

§1301. Designs protected

(a) DESIGNS PROTECTED.—

(1) IN GENERAL.—The designer or other owner
of an original design of a useful article which
makes the article attractive or distinctive in
appearance to the purchasing or using public
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may secure the protection provided by this
chapter upon complying with and subject to
this chapter.

(2) VESSEL HULLS.—The design of a vessel
hull, including a plug or mold, is subject to
protection under this chapter, notwithstand-
ing section 1302(4).

(b) DEFINITIONS.—For the purpose of this chap-
ter, the following terms have the following
meanings:

(1) A design is ‘“‘original’ if it is the result of
the designer’s creative endeavor that provides
a distinguishable variation over prior work
pertaining to similar articles which is more
than merely trivial and has not been copied
from another source.

(2) A ‘“‘useful article” is a vessel hull, includ-
ing a plug or mold, which in normal use has an
intrinsic utilitarian function that is not mere-
ly to portray the appearance of the article or
to convey information. An article which nor-
mally is part of a useful article shall be
deemed to be a useful article.

(3) A ‘“‘vessel” is a craft, especially one larg-
er than a rowboat, designed to navigate on
water, but does not include any such craft
that exceeds 200 feet in length.

(4) A “‘hull” is the frame or body of a vessel,
including the deck of a vessel, exclusive of
masts, sails, yards, and rigging.

(5) A “‘plug” means a device or model used to
make a mold for the purpose of exact duplica-
tion, regardless of whether the device or model
has an intrinsic utilitarian function that is
not only to portray the appearance of the
product or to convey information.

(6) A “mold” means a matrix or form in
which a substance for material is used, regard-
less of whether the matrix or form has an in-
trinsic utilitarian function that is not only to
portray the appearance of the product or to
convey information.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2905.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note below.

EFFECTIVE AND TERMINATION DATES

Pub. L. 105-304, title V, §505, Oct. 28, 1998, 112 Stat.
2918, provided that: ‘““The amendments made by sections
502 and 503 [enacting this chapter and amending sec-
tions 1338, 1400, and 1498 of Title 28, Judiciary and Judi-
cial Procedure] shall take effect on the date of the en-
actment of this Act [Oct. 28, 1998] and shall remain in
effect until the end of the 2-year period beginning on
such date of enactment. No cause of action based on
chapter 13 of title 17, United States Code, as added by
this title, may be filed after the end of that 2-year pe-
riod.”

JOINT STUDY OF EFFECT OF THIS CHAPTER

Pub. L. 105-304, title V, §504, Oct. 28, 1998, 112 Stat.
2917, provided that:

‘“‘(a) IN GENERAL.—Not later than 1 year after the
date of the enactment of this Act [Oct. 28, 1998], and not
later than 2 years after such date of enactment, the
Register of Copyrights and the Commissioner of Pat-
ents and Trademarks shall submit to the Committees
on the Judiciary of the Senate and the House of Rep-
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resentatives a joint report evaluating the effect of the
amendments made by this title [enacting this chapter,
amending sections 1338, 1400, and 1498 of Title 28, Judi-
ciary and Judicial Procedure].

‘“(b) ELEMENTS FOR CONSIDERATION.—In carrying out
subsection (a), the Register of Copyrights and the Com-
missioner of Patents and Trademarks shall consider—

‘(1) the extent to which the amendments made by
this title has been effective in suppressing infringe-
ment of the design of vessel hulls;

‘“(2) the extent to which the registration provided
for in chapter 13 of title 17, United States Code, as
added by this title, has been utilized;

‘(3) the extent to which the creation of new designs
of vessel hulls have been encouraged by the amend-
ments made by this title;

‘“(4) the effect, if any, of the amendments made by
this title on the price of vessels with hulls protected
under such amendments; and

‘“(5) such other considerations as the Register and
the Commissioner may deem relevant to accomplish
the purposes of the evaluation conducted under sub-
section (a).”

§1302. Designs not subject to protection

Protection under this chapter shall not be
available for a design that is—

(1) not original;

(2) staple or commonplace, such as a stand-
ard geometric figure, a familiar symbol, an
emblem, or a motif, or another shape, pattern,
or configuration which has become standard,
common, prevalent, or ordinary;

(3) different from a design excluded by para-
graph (2) only in insignificant details or in ele-
ments which are variants commonly used in
the relevant trades;

(4) dictated solely by a utilitarian function
of the article that embodies it; or

(5) embodied in a useful article that was
made public by the designer or owner in the
United States or a foreign country more than
1 year before the date of the application for
registration under this chapter.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2906.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1301, 1303 of this
title.

§1303. Revisions, adaptations, and rearrange-
ments

Protection for a design under this chapter
shall be available notwithstanding the employ-
ment in the design of subject matter excluded
from protection under section 1302 if the design
is a substantial revision, adaptation, or rear-
rangement of such subject matter. Such protec-
tion shall be independent of any subsisting pro-
tection in subject matter employed in the de-
sign, and shall not be construed as securing any
right to subject matter excluded from protec-
tion under this chapter or as extending any sub-
sisting protection under this chapter.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2906.)
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TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1304. Commencement of protection

The protection provided for a design under
this chapter shall commence upon the earlier of
the date of publication of the registration under
section 1313(a) or the date the design is first
made public as defined by section 1310(b).

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2907.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 1305 of this title.
§1305. Term of protection

(a) IN GENERAL.—Subject to subsection (b), the
protection provided under this chapter for a de-
sign shall continue for a term of 10 years begin-
ning on the date of the commencement of pro-
tection under section 1304.

(b) EXPIRATION.—AI1l terms of protection pro-
vided in this section shall run to the end of the
calendar year in which they would otherwise ex-
pire.

(¢c) TERMINATION OF RIGHTS.—Upon expiration
or termination of protection in a particular de-
sign under this chapter, all rights under this
chapter in the design shall terminate, regardless
of the number of different articles in which the
design may have been used during the term of
its protection.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2907.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1306. Design notice

(a) CONTENTS OF DESIGN NOTICE.—(1) Whenever
any design for which protection is sought under
this chapter is made public under section
1310(b), the owner of the design shall, subject to
the provisions of section 1307, mark it or have it
marked legibly with a design notice consisting
of—

(A) the words ‘‘Protected Design’’, the abbre-
viation ‘“Prot’d Des.”’, or the letter “D’’ with
a circle, or the symbol “*D*”’;

(B) the year of the date on which protection
for the design commenced; and

(C) the name of the owner, an abbreviation
by which the name can be recognized, or a
generally accepted alternative designation of
the owner.

Any distinctive identification of the owner may
be used for purposes of subparagraph (C) if it has
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been recorded by the Administrator before the
design marked with such identification is reg-
istered.

(2) After registration, the registration number
may be used instead of the elements specified in
subparagraphs (B) and (C) of paragraph (1).

(b) LOCATION OF NOTICE.—The design notice
shall be so located and applied as to give reason-
able notice of design protection while the useful
article embodying the design is passing through
its normal channels of commerce.

(c) SUBSEQUENT REMOVAL OF NOTICE.—When
the owner of a design has complied with the pro-
visions of this section, protection under this
chapter shall not be affected by the removal, de-
struction, or obliteration by others of the design
notice on an article.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2907.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1307, 1310, 1326
of this title.

§ 1307. Effect of omission of notice

(a) AcTIONS WITH NOTICE.—Except as provided
in subsection (b), the omission of the notice pre-
scribed in section 1306 shall not cause loss of the
protection under this chapter or prevent recov-
ery for infringement under this chapter against
any person who, after receiving written notice
of the design protection, begins an undertaking
leading to infringement under this chapter.

(b) AcTIONS WITHOUT NOTICE.—The omission of
the notice prescribed in section 1306 shall pre-
vent any recovery under section 1323 against a
person who began an undertaking leading to in-
fringement under this chapter before receiving
written notice of the design protection. No in-
junction shall be issued under this chapter with
respect to such undertaking unless the owner of
the design reimburses that person for any rea-
sonable expenditure or contractual obligation in
connection with such undertaking that was in-
curred before receiving written notice of the de-
sign protection, as the court in its discretion di-
rects. The burden of providing written notice of
design protection shall be on the owner of the
design.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2907.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 1306 of this title.
§ 1308. Exclusive rights

The owner of a design protected under this
chapter has the exclusive right to—
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(1) make, have made, or import, for sale or
for use in trade, any useful article embodying
that design; and

(2) sell or distribute for sale or for use in
trade any useful article embodying that de-
sign.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2908.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 1328 of this title.

§1309. Infringement

(a) AcCTS OF INFRINGEMENT.—Except as pro-
vided in subsection (b), it shall be infringement
of the exclusive rights in a design protected
under this chapter for any person, without the
consent of the owner of the design, within the
United States and during the term of such pro-
tection, to—

(1) make, have made, or import, for sale or
for use in trade, any infringing article as de-
fined in subsection (e); or

(2) sell or distribute for sale or for use in
trade any such infringing article.

(b) ACTS OF SELLERS AND DISTRIBUTORS.—A
seller or distributor of an infringing article who
did not make or import the article shall be
deemed to have infringed on a design protected
under this chapter only if that person—

(1) induced or acted in collusion with a man-
ufacturer to make, or an importer to import
such article, except that merely purchasing or
giving an order to purchase such article in the
ordinary course of business shall not of itself
constitute such inducement or collusion; or

(2) refused or failed, upon the request of the
owner of the design, to make a prompt and full
disclosure of that person’s source of such arti-
cle, and that person orders or reorders such ar-
ticle after receiving notice by registered or
certified mail of the protection subsisting in
the design.

(c) AcTs WITHOUT KNOWLEDGE.—It shall not be
infringement under this section to make, have
made, import, sell, or distribute, any article em-
bodying a design which was created without
knowledge that a design was protected under
this chapter and was copied from such protected
design.

(d) ACTS IN ORDINARY COURSE OF BUSINESS.—A
person who incorporates into that person’s prod-
uct of manufacture an infringing article ac-
quired from others in the ordinary course of
business, or who, without knowledge of the pro-
tected design embodied in an infringing article,
makes or processes the infringing article for the
account of another person in the ordinary course
of business, shall not be deemed to have in-
fringed the rights in that design under this
chapter except under a condition contained in
paragraph (1) or (2) of subsection (b). Accepting
an order or reorder from the source of the in-
fringing article shall be deemed ordering or re-
ordering within the meaning of subsection (b)(2).
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(e) INFRINGING ARTICLE DEFINED.—AsS used in
this section, an ‘“‘infringing article’ is any arti-
cle the design of which has been copied from a
design protected under this chapter, without the
consent of the owner of the protected design. An
infringing article is not an illustration or pic-
ture of a protected design in an advertisement,
book, periodical, newspaper, photograph, broad-
cast, motion picture, or similar medium. A de-
sign shall not be deemed to have been copied
from a protected design if it is original and not
substantially similar in appearance to a pro-
tected design.

(f) ESTABLISHING ORIGINALITY.—The party to
any action or proceeding under this chapter who
alleges rights under this chapter in a design
shall have the burden of establishing the de-
sign’s originality whenever the opposing party
introduces an earlier work which is identical to
such design, or so similar as to make prima
facie showing that such design was copied from
such work.

(g) REPRODUCTION FOR TEACHING OR ANALY-
S1Ss.—It is not an infringement of the exclusive
rights of a design owner for a person to repro-
duce the design in a useful article or in any
other form solely for the purpose of teaching,
analyzing, or evaluating the appearance, con-
cepts, or techniques embodied in the design, or
the function of the useful article embodying the
design.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2908.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1310. Application for registration

(a) TIME LIMIT FOR APPLICATION FOR REGISTRA-
TION.—Protection under this chapter shall be
lost if application for registration of the design
is not made within 2 years after the date on
which the design is first made public.

(b) WHEN DESIGN IS MADE PUBLIC.—A design is
made public when an existing useful article em-
bodying the design is anywhere publicly exhib-
ited, publicly distributed, or offered for sale or
sold to the public by the owner of the design or
with the owner’s consent.

(c) APPLICATION BY OWNER OF DESIGN.—ApDpli-
cation for registration may be made by the
owner of the design.

(d) CONTENTS OF APPLICATION.—The applica-
tion for registration shall be made to the Ad-
ministrator and shall state—

(1) the name and address of the designer or
designers of the design;

(2) the name and address of the owner if dif-
ferent from the designer;

(3) the specific name of the useful article
embodying the design;

(4) the date, if any, that the design was first
made public, if such date was earlier than the
date of the application;

(5) affirmation that the design has been fixed
in a useful article; and

(6) such other information as may be re-
quired by the Administrator.
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The application for registration may include a
description setting forth the salient features of
the design, but the absence of such a description
shall not prevent registration under this chap-
ter.

(e) SWORN STATEMENT.—The application for
registration shall be accompanied by a state-
ment under oath by the applicant or the appli-
cant’s duly authorized agent or representative,
setting forth, to the best of the applicant’s
knowledge and belief—

(1) that the design is original and was cre-
ated by the designer or designers named in the
application;

(2) that the design has not previously been
registered on behalf of the applicant or the ap-
plicant’s predecessor in title; and

(3) that the applicant is the person entitled
to protection and to registration under this
chapter.

If the design has been made public with the de-
sign notice prescribed in section 1306, the state-
ment shall also describe the exact form and po-
sition of the design notice.

(f) EFFECT OF ERRORS.—(1) Error in any state-
ment or assertion as to the utility of the useful
article named in the application under this sec-
tion, the design of which is sought to be reg-
istered, shall not affect the protection secured
under this chapter.

(2) Errors in omitting a joint designer or in
naming an alleged joint designer shall not affect
the validity of the registration, or the actual
ownership or the protection of the design, unless
it is shown that the error occurred with decep-
tive intent.

(g) DESIGN MADE IN SCOPE OF EMPLOYMENT.—In
a case in which the design was made within the
regular scope of the designer’s employment and
individual authorship of the design is difficult or
impossible to ascribe and the application so
states, the name and address of the employer for
whom the design was made may be stated in-
stead of that of the individual designer.

(h) PICTORIAL REPRESENTATION OF DESIGN.—
The application for registration shall be accom-
panied by two copies of a drawing or other pic-
torial representation of the useful article em-
bodying the design, having one or more views,
adequate to show the design, in a form and style
suitable for reproduction, which shall be deemed
a part of the application.

(i) DESIGN IN MORE THAN ONE USEFUL ARTI-
CLE.—If the distinguishing elements of a design
are in substantially the same form in different
useful articles, the design shall be protected as
to all such useful articles when protected as to
one of them, but not more than one registration
shall be required for the design.

(j) APPLICATION FOR MORE THAN ONE DESIGN.—
More than one design may be included in the
same application under such conditions as may
be prescribed by the Administrator. For each de-
sign included in an application the fee pre-
scribed for a single design shall be paid.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2909.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
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Dates note set out under section 1301 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1304, 1306, 1313,
1332 of this title.

§1311. Benefit of earlier filing date in foreign
country

An application for registration of a design
filed in the United States by any person who
has, or whose legal representative or predecessor
or successor in title has, previously filed an ap-
plication for registration of the same design in
a foreign country which extends to designs of
owners who are citizens of the United States, or
to applications filed under this chapter, similar
protection to that provided under this chapter
shall have that same effect as if filed in the
United States on the date on which the applica-
tion was first filed in such foreign country, if
the application in the United States is filed
within 6 months after the earliest date on which
any such foreign application was filed.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2910.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§ 1312. Oaths and acknowledgments

(a) IN GENERAL.—Oaths and acknowledgments
required by this chapter—
(1) may be made—
(A) before any person in the United States
authorized by law to administer oaths; or
(B) when made in a foreign country, before
any diplomatic or consular officer of the
United States authorized to administer
oaths, or before any official authorized to
administer oaths in the foreign country con-
cerned, whose authority shall be proved by a
certificate of a diplomatic or consular offi-
cer of the United States; and

(2) shall be valid if they comply with the
laws of the State or country where made.

(b) WRITTEN DECLARATION IN LIEU OF OATH.—
(1) The Administrator may by rule prescribe
that any document which is to be filed under
this chapter in the Office of the Administrator
and which is required by any law, rule, or other
regulation to be under oath, may be subscribed
to by a written declaration in such form as the
Administrator may prescribe, and such declara-
tion shall be in lieu of the oath otherwise re-
quired.

(2) Whenever a written declaration under para-
graph (1) is used, the document containing the
declaration shall state that willful false state-
ments are punishable by fine or imprisonment,
or both, pursuant to section 1001 of title 18, and
may jeopardize the validity of the application or
document or a registration resulting therefrom.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2911.)
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TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 1320 of this title.

§1313. Examination of application and issue or
refusal of registration

(a) DETERMINATION OF REGISTRABILITY OF DE-
SIGN; REGISTRATION.—Upon the filing of an appli-
cation for registration in proper form under sec-
tion 1310, and upon payment of the fee pre-
scribed under section 1316, the Administrator
shall determine whether or not the application
relates to a design which on its face appears to
be subject to protection under this chapter, and,
if so, the Register shall register the design. Reg-
istration under this subsection shall be an-
nounced by publication. The date of registration
shall be the date of publication.

(b) REFUSAL TO REGISTER; RECONSIDERATION.—
If, in the judgment of the Administrator, the ap-
plication for registration relates to a design
which on its face is not subject to protection
under this chapter, the Administrator shall send
to the applicant a notice of refusal to register
and the grounds for the refusal. Within 3 months
after the date on which the notice of refusal is
sent, the applicant may, by written request,
seek reconsideration of the application. After
consideration of such a request, the Adminis-
trator shall either register the design or send to
the applicant a notice of final refusal to reg-
ister.

(c) APPLICATION TO CANCEL REGISTRATION.—
Any person who believes he or she is or will be
damaged by a registration under this chapter
may, upon payment of the prescribed fee, apply
to the Administrator at any time to cancel the
registration on the ground that the design is not
subject to protection under this chapter, stating
the reasons for the request. Upon receipt of an
application for cancellation, the Administrator
shall send to the owner of the design, as shown
in the records of the Office of the Administrator,
a notice of the application, and the owner shall
have a period of 3 months after the date on
which such notice is mailed in which to present
arguments to the Administrator for support of
the validity of the registration. The Adminis-
trator shall also have the authority to establish,
by regulation, conditions under which the op-
posing parties may appear and be heard in sup-
port of their arguments. If, after the periods
provided for the presentation of arguments have
expired, the Administrator determines that the
applicant for cancellation has established that
the design is not subject to protection under
this chapter, the Administrator shall order the
registration stricken from the record. Cancella-
tion under this subsection shall be announced by
publication, and notice of the Administrator’s
final determination with respect to any applica-
tion for cancellation shall be sent to the appli-
cant and to the owner of record.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2911.)
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TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1304, 1321 of this
title.

§ 1314. Certification of registration

Certificates of registration shall be issued in
the name of the United States under the seal of
the Office of the Administrator and shall be re-
corded in the official records of the Office. The
certificate shall state the name of the useful ar-
ticle, the date of filing of the application, the
date of registration, and the date the design was
made public, if earlier than the date of filing of
the application, and shall contain a reproduc-
tion of the drawing or other pictorial represen-
tation of the design. If a description of the sa-
lient features of the design appears in the appli-
cation, the description shall also appear in the
certificate. A certificate of registration shall be
admitted in any court as prima facie evidence of
the facts stated in the certificate.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2912.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1315. Publication of announcements and in-
dexes

(a) PUBLICATIONS OF THE ADMINISTRATOR.—The
Administrator shall publish lists and indexes of
registered designs and cancellations of designs
and may also publish the drawings or other pic-
torial representations of registered designs for
sale or other distribution.

(b) FILE OF REPRESENTATIVES OF REGISTERED
DESIGNS.—The Administrator shall establish and
maintain a file of the drawings or other pic-
torial representations of registered designs. The
file shall be available for use by the public under
such conditions as the Administrator may pre-
scribe.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2912.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1316. Fees

The Administrator shall by regulation set rea-
sonable fees for the filing of applications to reg-
ister designs under this chapter and for other
services relating to the administration of this
chapter, taking into consideration the cost of
providing these services and the benefit of a
public record.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2912.)
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TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 1313 of this title.

§1317. Regulations

The Administrator may establish regulations
for the administration of this chapter.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2912.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1318. Copies of records

Upon payment of the prescribed fee, any per-
son may obtain a certified copy of any official
record of the Office of the Administrator that
relates to this chapter. That copy shall be ad-
missible in evidence with the same effect as the
original.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2913.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§ 1319. Correction of errors in certificates

The Administrator may, by a certificate of
correction under seal, correct any error in a reg-
istration incurred through the fault of the Of-
fice, or, upon payment of the required fee, any
error of a clerical or typographical nature oc-
curring in good faith but not through the fault
of the Office. Such registration, together with
the certificate, shall thereafter have the same
effect as if it had been originally issued in such
corrected form.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2913.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1320. Ownership and transfer

(a) PROPERTY RIGHT IN DESIGN.—The property
right in a design subject to protection under this
chapter shall vest in the designer, the legal rep-
resentatives of a deceased designer or of one
under legal incapacity, the employer for whom
the designer created the design in the case of a
design made within the regular scope of the de-
signer’s employment, or a person to whom the
rights of the designer or of such employer have
been transferred. The person in whom the prop-
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erty right is vested shall be considered the
owner of the design.

(b) TRANSFER OF PROPERTY RIGHT.—The prop-
erty right in a registered design, or a design for
which an application for registration has been
or may be filed, may be assigned, granted, con-
veyed, or mortgaged by an instrument in writ-
ing, signed by the owner, or may be bequeathed
by will.

(c) OATH OR ACKNOWLEDGEMENT OF TRANS-
FER.—An oath or acknowledgment under section
1312 shall be prima facie evidence of the execu-
tion of an assignment, grant, conveyance, or
mortgage under subsection (b).

(d) RECORDATION OF TRANSFER.—AN assign-
ment, grant, conveyance, or mortgage under
subsection (b) shall be void as against any subse-
quent purchaser or mortgagee for a valuable
consideration, unless it is recorded in the Office
of the Administrator within 3 months after its
date of execution or before the date of such sub-
sequent purchase or mortgage.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2913.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§ 1321. Remedy for infringement

(a) IN GENERAL.—The owner of a design is enti-
tled, after issuance of a certificate of registra-
tion of the design under this chapter, to insti-
tute an action for any infringement of the de-
sign.

(b) REVIEW OF REFUSAL T0O REGISTER.—(1) Sub-
ject to paragraph (2), the owner of a design may
seek judicial review of a final refusal of the Ad-
ministrator to register the design under this
chapter by bringing a civil action, and may in
the same action, if the court adjudges the design
subject to protection under this chapter, enforce
the rights in that design under this chapter.

(2) The owner of a design may seek judicial re-
view under this section if—

(A) the owner has previously duly filed and
prosecuted to final refusal an application in
proper form for registration of the design;

(B) the owner causes a copy of the complaint
in the action to be delivered to the Adminis-
trator within 10 days after the commencement
of the action; and

(C) the defendant has committed acts in re-
spect to the design which would constitute in-
fringement with respect to a design protected
under this chapter.

(c) ADMINISTRATOR AS PARTY TO ACTION.—The
Administrator may, at the Administrator’s op-
tion, become a party to the action with respect
to the issue of registrability of the design claim
by entering an appearance within 60 days after
being served with the complaint, but the failure
of the Administrator to become a party shall
not deprive the court of jurisdiction to deter-
mine that issue.

(d) USE OF ARBITRATION TO RESOLVE DIs-
PUTE.—The parties to an infringement dispute
under this chapter, within such time as may be
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specified by the Administrator by regulation,
may determine the dispute, or any aspect of the
dispute, by arbitration. Arbitration shall be gov-
erned by title 9. The parties shall give notice of
any arbitration award to the Administrator, and
such award shall, as between the parties to the
arbitration, be dispositive of the issues to which
it relates. The arbitration award shall be unen-
forceable until such notice is given. Nothing in
this subsection shall preclude the Administrator
from determining whether a design is subject to
registration in a cancellation proceeding under
section 1313(c).

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2913.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§ 1322. Injunctions

(a) IN GENERAL.—A court having jurisdiction
over actions under this chapter may grant in-
junctions in accordance with the principles of
equity to prevent infringement of a design under
this chapter, including, in its discretion, prompt
relief by temporary restraining orders and pre-
liminary injunctions.

(b) DAMAGES FOR INJUNCTIVE RELIEF WRONG-
FULLY OBTAINED.—A seller or distributor who
suffers damage by reason of injunctive relief
wrongfully obtained under this section has a
cause of action against the applicant for such
injunctive relief and may recover such relief as
may be appropriate, including damages for lost
profits, cost of materials, loss of good will, and
punitive damages in instances where the injunc-
tive relief was sought in bad faith, and, unless
the court finds extenuating circumstances, rea-
sonable attorney’s fees.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2914.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1323. Recovery for infringement

(a) DAMAGES.—Upon a finding for the claimant
in an action for infringement under this chap-
ter, the court shall award the claimant damages
adequate to compensate for the infringement. In
addition, the court may increase the damages to
such amount, not exceeding $50,000 or $1 per
copy, whichever is greater, as the court deter-
mines to be just. The damages awarded shall
constitute compensation and not a penalty. The
court may receive expert testimony as an aid to
the determination of damages.

(b) INFRINGER’S PROFITS.—As an alternative to
the remedies provided in subsection (a), the
court may award the claimant the infringer’s
profits resulting from the sale of the copies if
the court finds that the infringer’s sales are rea-
sonably related to the use of the claimant’s de-
sign. In such a case, the claimant shall be re-
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quired to prove only the amount of the infring-
er’s sales and the infringer shall be required to
prove its expenses against such sales.

(c) STATUTE OF LIMITATIONS.—NO recovery
under subsection (a) or (b) shall be had for any
infringement committed more than 3 years be-
fore the date on which the complaint is filed.

(d) ATTORNEY’S FEES.—In an action for in-
fringement under this chapter, the court may
award reasonable attorney’s fees to the prevail-
ing party.

(e) DISPOSITION OF INFRINGING AND OTHER ARTI-
CLES.—The court may order that all infringing
articles, and any plates, molds, patterns, mod-
els, or other means specifically adapted for mak-
ing the articles, be delivered up for destruction
or other disposition as the court may direct.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2914.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 1307 of this title.

§ 1324. Power of court over registration

In any action involving the protection of a de-
sign under this chapter, the court, when appro-
priate, may order registration of a design under
this chapter or the cancellation of such a reg-
istration. Any such order shall be certified by
the court to the Administrator, who shall make
an appropriate entry upon the record.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2915.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1325. Liability for action on registration fraud-
ulently obtained

Any person who brings an action for infringe-
ment knowing that registration of the design
was obtained by a false or fraudulent represen-
tation materially affecting the rights under this
chapter, shall be liable in the sum of $10,000, or
such part of that amount as the court may de-
termine. That amount shall be to compensate
the defendant and shall be charged against the
plaintiff and paid to the defendant, in addition
to such costs and attorney’s fees of the defend-
ant as may be assessed by the court.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2915.)
TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§ 1326. Penalty for false marking

(a) IN GENERAL.—Whoever, for the purpose of
deceiving the public, marks upon, applies to, or
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uses in advertising in connection with an article
made, used, distributed, or sold, a design which
is not protected under this chapter, a design no-
tice specified in section 1306, or any other words
or symbols importing that the design is pro-
tected under this chapter, knowing that the de-
sign is not so protected, shall pay a civil fine of
not more than $500 for each such offense.

(b) SUIT BY PRIVATE PERSONS.—Any person
may sue for the penalty established by sub-
section (a), in which event one-half of the pen-
alty shall be awarded to the person suing and
the remainder shall be awarded to the United
States.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2915.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1327. Penalty for false representation

Whoever knowingly makes a false representa-
tion materially affecting the rights obtainable
under this chapter for the purpose of obtaining
registration of a design under this chapter shall
pay a penalty of not less than $500 and not more
than $1,000, and any rights or privileges that in-
dividual may have in the design under this chap-
ter shall be forfeited.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2915.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1328. Enforcement by Treasury and Postal
Service

(a) REGULATIONS.—The Secretary of the Treas-
ury and the United States Postal Service shall
separately or jointly issue regulations for the
enforcement of the rights set forth in section
1308 with respect to importation. Such regula-
tions may require, as a condition for the exclu-
sion of articles from the United States, that the
person seeking exclusion take any one or more
of the following actions:

(1) Obtain a court order enjoining, or an
order of the International Trade Commission
under section 337 of the Tariff Act of 1930 ex-
cluding, importation of the articles.

(2) Furnish proof that the design involved is
protected under this chapter and that the im-
portation of the articles would infringe the
rights in the design under this chapter.

(3) Post a surety bond for any injury that
may result if the detention or exclusion of the
articles proves to be unjustified.

(b) SEIZURE AND FORFEITURE.—Articles im-
ported in violation of the rights set forth in sec-
tion 1308 are subject to seizure and forfeiture in
the same manner as property imported in viola-
tion of the customs laws. Any such forfeited ar-
ticles shall be destroyed as directed by the Sec-
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retary of the Treasury or the court, as the case
may be, except that the articles may be re-
turned to the country of export whenever it is
shown to the satisfaction of the Secretary of the
Treasury that the importer had no reasonable
grounds for believing that his or her acts con-
stituted a violation of the law.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2916.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

REFERENCES IN TEXT

Section 337 of the Tariff Act of 1930, referred to in
subsec. (a)(1), is classified to section 1337 of Title 19,
Customs Duties.

§ 1329. Relation to design patent law

The issuance of a design patent under title 35,
United States Code, for an original design for an
article of manufacture shall terminate any pro-
tection of the original design under this chapter.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2916.)

TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§1330. Common law and other rights unaffected

Nothing in this chapter shall annul or limit—

(1) common law or other rights or remedies,
if any, available to or held by any person with
respect to a design which has not been reg-
istered under this chapter; or

(2) any right under the trademark laws or
any right protected against unfair competi-
tion.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2916.)

TERMINATION OF SECTION
For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination

Dates note set out under section 1301 of this
title.

§ 1331. Administrator; Office of the Administrator

In this chapter, the ‘‘Administrator’” is the
Register of Copyrights, and the ‘‘Office of the
Administrator’” and the ‘Office”” refer to the
Copyright Office of the Library of Congress.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,
112 Stat. 2916.)
TERMINATION OF SECTION

For termination of section by section 505 of
Pub. L. 105-304, see Effective and Termination
Dates note set out under section 1301 of this
title.

§ 1332. No retroactive effect

Protection under this chapter shall not be
available for any design that has been made pub-
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lic under section 1310(b) before the effective date Dates note set out under section 1301 of this
of this chapter. title.

(Added Pub. L. 105-304, title V, §502, Oct. 28, 1998,

112 Stat. 2916.) REFERENCES IN TEXT

TERMINATION OF SECTION The effective date of this chapter, referred to in text,
For termination of section by section 505 of is Oct. 28, 1998. See Effective and Termination Dates
Pub. L. 105-304, see Effective and Termination note set out under section 1301 of this title.



