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of Pub. L. 100–203, set out as an Effective Date note 
under section 4955 of this title. 

EFFECTIVE DATE 

Section 305(c) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion, redesignating former section 4962 as 4963, and 
amending sections 4942, 6213, and 6503 of this title] shall 
apply to taxable events occurring after December 31, 
1984.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 6033 of this title. 

§ 4963. Definitions 

(a) First tier tax 

For purposes of this subchapter, the term 
‘‘first tier tax’’ means any tax imposed by sub-
section (a) of section 4941, 4942, 4943, 4944, 4945, 
4951, 4952, 4955, 4958, 4971, or 4975. 

(b) Second tier tax 

For purposes of this subchapter, the term 
‘‘second tier tax’’ means any tax imposed by 
subsection (b) of section 4941, 4942, 4943, 4944, 
4945, 4951, 4952, 4955, 4958, 4971, or 4975. 

(c) Taxable event 

For purposes of this subchapter, the term 
‘‘taxable event’’ means any act (or failure to 
act) giving rise to liability for tax under section 
4941, 4942, 4943, 4944, 4945, 4951, 4952, 4955, 4958, 
4971, or 4975. 

(d) Correct 

For purposes of this subchapter— 

(1) In general 

Except as provided in paragraph (2), the 
term ‘‘correct’’ has the same meaning as when 
used in the section which imposes the second 
tier tax. 

(2) Special rules 

The term ‘‘correct’’ means— 
(A) in the case of the second tier tax im-

posed by section 4942(b), reducing the 
amount of the undistributed income to zero, 

(B) in the case of the second tier tax im-
posed by section 4943(b), reducing the 
amount of the excess business holdings to 
zero, and 

(C) in the case of the second tier tax im-
posed by section 4944, removing the invest-
ment from jeopardy. 

(e) Correction period 

For purposes of this subchapter— 

(1) In general 

The term ‘‘correction period’’ means, with 
respect to any taxable event, the period begin-
ning on the date on which such event occurs 
and ending 90 days after the date of mailing 
under section 6212 of a notice of deficiency 
with respect to the second tier tax imposed on 
such taxable event, extended by— 

(A) any period in which a deficiency can-
not be assessed under section 6213(a) (deter-
mined without regard to the last sentence of 
section 4961(b)), and 

(B) any other period which the Secretary 
determines is reasonable and necessary to 
bring about correction of the taxable event. 

(2) Special rules for when taxable event occurs 

For purposes of paragraph (1), the taxable 
event shall be treated as occurring— 

(A) in the case of section 4942, on the first 
day of the taxable year for which there was 
a failure to distribute income, 

(B) in the case of section 4943, on the first 
day on which there are excess business hold-
ings, 

(C) in the case of section 4971, on the last 
day of the plan year in which there is an ac-
cumulated funding deficiency, and 

(D) in any other case, the date on which 
such event occurred. 

(Added Pub. L. 96–596, § 2(c)(1), Dec. 24, 1980, 94 
Stat. 3473, § 4962; renumbered § 4963, Pub. L. 
98–369, div. A, title III, § 305(a), July 18, 1984, 98 
Stat. 783; amended Pub. L. 100–203, title X, 
§ 10712(b)(3), Dec. 22, 1987, 101 Stat. 1330–467; Pub. 
L. 104–168, title XIII, § 1311(c)(2), July 30, 1996, 110 
Stat. 1478.) 

AMENDMENTS 

1996—Subsecs. (a) to (c). Pub. L. 104–168 inserted 
‘‘4958,’’ after ‘‘4955,’’. 

1987—Subsecs. (a) to (c). Pub. L. 100–203 inserted ref-
erence to section 4955 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–168 applicable to excess 
benefit transactions occurring on or after Sept. 14, 1995, 
and not applicable to any benefit arising from a trans-
action pursuant to any written contract which was 
binding on Sept. 13, 1995, and at all times thereafter be-
fore such transaction occurred, see section 1311(d)(1), (2) 
of Pub. L. 104–168, set out as a note under section 4955 
of this title. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Amendment by Pub. L. 100–203 applicable to taxable 
years beginning after Dec. 22, 1987, see section 10712(d) 
of Pub. L. 100–203, set out as an Effective Date note 
under section 4955 of this title. 

EFFECTIVE DATE 

For effective date of section with respect to any first 
tier tax and to any second tier tax, see section 2(d) of 
Pub. L. 96–596, set out as a note under section 4961 of 
this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 4942, 6213, 6214, 
6503, 7422 of this title. 

CHAPTER 43—QUALIFIED PENSION, ETC., 
PLANS 

Sec. 

4971. Taxes on failure to meet minimum funding 
standards. 

4972. Tax on nondeductible contributions to quali-
fied employer plans. 

4973. Tax on excess contributions to certain tax-fa-
vored accounts and annuities. 

4974. Excise tax on certain accumulations in quali-
fied retirement plans. 

4975. Tax on prohibited transactions. 
4976. Taxes with respect to funded welfare benefit 

plans. 
4977. Tax on certain fringe benefits provided by an 

employer. 
4978. Tax on certain dispositions by employee 

stock ownership plans and certain coopera-
tives. 

[4978A, 4978B. Repealed.] 
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1 Section repealed by Pub. L. 105–34 without corresponding 

amendment of chapter analysis. 

Sec. 

4979. Tax on certain excess contributions. 
4979A. Tax on certain prohibited allocations of 

qualified securities. 
4980. Tax on reversion of qualified plan assets to 

employer. 
4980A. Tax on excess distributions from qualified re-

tirement plans.1 
4980B. Failure to satisfy continuation coverage re-

quirements of group health plans. 
4980C. Requirements for issuers of qualified long- 

term care insurance contracts. 
4980D. Failure to meet certain group health plan re-

quirements. 
4980E. Failure of employer to make comparable 

medical savings account contributions. 

AMENDMENTS 

1998—Pub. L. 105–206, title VI, § 6023(18)(B), July 22, 
1998, 112 Stat. 825, substituted ‘‘certain tax-favored ac-
counts and annuities’’ for ‘‘individual retirement ac-
counts, certain section 403(b) contracts, and certain in-
dividual retirement annuities’’ in item 4973. 

1996—Pub. L. 104–191, title III, §§ 301(c)(4)(B), 326(b), 
title IV, § 402(b), Aug. 21, 1996, 110 Stat. 2050, 2066, 2087, 
added items 4980C, 4980D, and 4980E. 

Pub. L. 104–188, title I, § 1602(b)(5)(B), Aug. 20, 1996, 110 
Stat. 1834, struck out item 4978B ‘‘Tax on disposition of 
employer securities to which section 133 applied’’. 

1989—Pub. L. 101–239, title VII, §§ 7301(d)(2), 
7304(a)(2)(C)(iii), Dec. 19, 1989, 103 Stat. 2348, 2353, struck 
out item 4978A ‘‘Tax on certain dispositions of em-
ployer securities to which section 2057 applied’’ and 
added item 4978B. 

1988—Pub. L. 100–647, title I, § 1011A(g)(1)(B), title III, 
§ 3011(c), Nov. 10, 1988, 102 Stat. 3479, 3625, redesignated 
item 4981A as 4980A and added item 4980B. 

1987—Pub. L. 100–203, title X, § 10413(b)(2), Dec. 22, 
1987, 101 Stat. 1330–438, added item 4978A. 

1986—Pub. L. 99–514, title XI, §§ 1117(b)(2), 1121(a)(2), 
1131(c)(2), 1132(b), 1133(b), title XVIII, §§ 1854(a)(9)(C), 
1899A(75), Oct. 22, 1986, 100 Stat. 2462, 2465, 2478, 2480, 
2483, 2877, 2963, added item 4972, inserted ‘‘section’’ in 
item 4973, substituted ‘‘Excise tax on certain accumula-
tions in qualified retirement plans’’ for ‘‘Tax on certain 
accumulations in individual retirement accounts’’ in 
item 4974, struck out ‘‘and allocations’’ after ‘‘certain 
dispositions’’ in item 4978, and added items 4979, 4979A, 
4980, and 4981A. 

1984—Pub. L. 98–369, div. A, title IV, § 491(d)(56), title 
V, §§ 511(c)(2), 531(e)(2), 545(b), July 18, 1984, 98 Stat. 852, 
862, 886, 896, substituted ‘‘and certain individual retire-
ment annuities’’ for ‘‘certain individual retirement an-
nuities, and certain retirement bonds’’ in item 4973 and 
added items 4976 to 4978. 

1982—Pub. L. 97–248, title II, § 237(c)(2), Sept. 3, 1982, 96 
Stat. 511, struck out item 4972 ‘‘Tax on excess contribu-
tions for self-employed individuals’’. 

1974—Pub. L. 93–406, title II, §§ 1013(b), 2001(f)(2), 
2002(h)(3), Sept. 2, 1974, 88 Stat. 920, 957, 970, added chap-
ter heading and analysis of sections 4971 to 4975. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 275, 6161, 6201, 
6211, 6212, 6213, 6214, 6344, 6405, 6501, 6512, 6862, 6871, 7422 
of this title. 

§ 4971. Taxes on failure to meet minimum fund-
ing standards 

(a) Initial tax 

For each taxable year of an employer who 
maintains a plan to which section 412 applies, 
there is hereby imposed a tax of 10 percent (5 
percent in the case of a multiemployer plan) on 

the amount of the accumulated funding defi-
ciency under the plan, determined as of the end 
of the plan year ending with or within such tax-
able year. 

(b) Additional tax 

In any case in which an initial tax is imposed 
by subsection (a) on an accumulated funding de-
ficiency and such accumulated funding defi-
ciency is not corrected within the taxable pe-
riod, there is hereby imposed a tax equal to 100 
percent of such accumulated funding deficiency 
to the extent not corrected. 

(c) Definitions 

For purposes of this section— 

(1) Accumulated funding deficiency 

The term ‘‘accumulated funding deficiency’’ 
has the meaning given to such term by the 
last two sentences of section 412(a). 

(2) Correct 

The term ‘‘correct’’ means, with respect to 
an accumulated funding deficiency, the con-
tribution, to or under the plan, of the amount 
necessary to reduce such accumulated funding 
deficiency as of the end of a plan year in which 
such deficiency arose to zero. 

(3) Taxable period 

The term ‘‘taxable period’’ means, with re-
spect to an accumulated funding deficiency, 
the period beginning with the end of the plan 
year in which there is an accumulated funding 
deficiency and ending on the earlier of— 

(A) the date of mailing of a notice of defi-
ciency with respect to the tax imposed by 
subsection (a), or 

(B) the date on which the tax imposed by 
subsection (a) is assessed. 

(d) Notification of the Secretary of Labor 

Before issuing a notice of deficiency with re-
spect to the tax imposed by subsection (a) or (b), 
the Secretary shall notify the Secretary of 
Labor and provide him a reasonable opportunity 
(but not more than 60 days)— 

(1) to require the employer responsible for 
contributing to or under the plan to eliminate 
the accumulated funding deficiency, or 

(2) to comment on the imposition of such 
tax. 

In the case of a multiemployer plan which is in 
reorganization under section 418, the same no-
tice and opportunity shall be provided to the 
Pension Benefit Guaranty Corporation. 

(e) Liability for tax 

(1) In general 

Except as provided in paragraph (2), the tax 
imposed by subsection (a), (b), or (f) shall be 
paid by the employer responsible for contrib-
uting to or under the plan the amount de-
scribed in section 412(b)(3)(A). 

(2) Joint and several liability where employer 
member of controlled group 

(A) In general 

In the case of a plan other than a multiem-
ployer plan, if the employer referred to in 
paragraph (1) is a member of a controlled 
group, each member of such group shall be 
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jointly and severally liable for the tax im-
posed by subsection (a), (b), or (f). 

(B) Controlled group 

For purposes of subparagraph (A), the term 
‘‘controlled group’’ means any group treated 
as a single employer under subsection (b), 
(c), (m), or (o) of section 414. 

(f) Failure to pay liquidity shortfall 

(1) In general 

In the case of a plan to which section 
412(m)(5) applies, there is hereby imposed a tax 
of 10 percent of the excess (if any) of— 

(A) the amount of the liquidity shortfall 
for any quarter, over 

(B) the amount of such shortfall which is 
paid by the required installment under sec-
tion 412(m) for such quarter (but only if such 
installment is paid on or before the due date 
for such installment). 

(2) Additional tax 

If the plan has a liquidity shortfall as of the 
close of any quarter and as of the close of each 
of the following 4 quarters, there is hereby im-
posed a tax equal to 100 percent of the amount 
on which tax was imposed by paragraph (1) for 
such first quarter. 

(3) Definitions and special rule 

(A) Liquidity shortfall; quarter 

For purposes of this subsection, the terms 
‘‘liquidity shortfall’’ and ‘‘quarter’’ have the 
respective meanings given such terms by 
section 412(m)(5). 

(B) Special rule 

If the tax imposed by paragraph (2) is paid 
with respect to any liquidity shortfall for 
any quarter, no further tax shall be imposed 
by this subsection on such shortfall for such 
quarter. 

(4) Waiver by Secretary 

If the taxpayer establishes to the satisfac-
tion of the Secretary that— 

(A) the liquidity shortfall described in 
paragraph (1) was due to reasonable cause 
and not willful neglect, and 

(B) reasonable steps have been taken to 
remedy such liquidity shortfall, 

the Secretary may waive all or part of the tax 
imposed by this subsection. 

(g) Cross references 

For disallowance of deduction for taxes paid 
under this section, see section 275. 

For liability for tax in case of an employer party 
to collective bargaining agreement, see section 
413(b)(6). 

For provisions concerning notification of Sec-
retary of Labor of imposition of tax under this sec-
tion, waiver of the tax imposed by subsection (b), 
and other coordination between Secretary of the 
Treasury and Secretary of Labor with respect to 
compliance with this section, see section 3002(b) of 
title III of the Employee Retirement Income Secu-
rity Act of 1974. 

(Added Pub. L. 93–406, title II, § 1013(b), Sept. 2, 
1974, 88 Stat. 920; amended Pub. L. 94–455, title 
XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834; 
Pub. L. 96–364, title II, § 204, Sept. 26, 1980, 94 

Stat. 1287; Pub. L. 96–596, § 2(a)(1)(J), (2)(H), Dec. 
24, 1980, 94 Stat. 3469, 3471; Pub. L. 100–203, title 
IX, §§ 9304(c)(1), 9305(a), Dec. 22, 1987, 101 Stat. 
1330–348, 1330–351; Pub. L. 103–465, title VII, 
§ 751(a)(9)(B), Dec. 8, 1994, 108 Stat. 5020; Pub. L. 
104–188, title I, § 1464(a), Aug. 20, 1996, 110 Stat. 
1824.) 

REFERENCES IN TEXT 

Section 3002(b) of title III of the Employee Retire-
ment Income Security Act of 1974, referred to in subsec. 
(g), is classified to section 1202(b) of Title 29, Labor. 

AMENDMENTS 

1996—Subsec. (f)(4). Pub. L. 104–188 added par. (4). 
1994—Subsec. (e)(1), (2)(A). Pub. L. 103–465, 

§ 751(a)(9)(B)(i), substituted ‘‘(a), (b), or (f)’’ for ‘‘(a) or 
(b)’’. 

Subsecs. (f), (g). Pub. L. 103–465, § 751(a)(9)(B)(ii), 
added subsec. (f) and redesignated former subsec. (f) as 
(g). 

1987—Subsec. (a). Pub. L. 100–203, § 9305(a)(2)(A), 
struck out at end ‘‘The tax imposed by this subsection 
shall be paid by the employer responsible for contribut-
ing to or under the plan the amount described in sec-
tion 412(b)(3)(A).’’ 

Pub. L. 100–203, § 9304(c)(1), substituted ‘‘10 percent (5 
percent in the case of a multiemployer plan)’’ for ‘‘5 
percent’’. 

Subsec. (b). Pub. L. 100–203, § 9305(a)(2)(B), struck out 
at end ‘‘The tax imposed by this subsection shall be 
paid by the employer described in subsection (a).’’ 

Subsecs. (e), (f). Pub. L. 100–203, § 9305(a)(1), added sub-
sec. (e) and redesignated former subsec. (e) as (f). 

1980—Subsec. (b). Pub. L. 96–596, § 2(a)(1)(J), sub-
stituted ‘‘taxable period’’ for ‘‘correction period’’. 

Subsec. (c)(1). Pub. L. 96–364, § 204(1), substituted ‘‘last 
two sentences’’ for ‘‘last sentence’’. 

Subsec. (c)(3). Pub. L. 96–596, § 2(a)(2)(H), substituted 
provision defining taxable period as the period begin-
ning with the end of the plan year in which there is an 
accumulated funding deficiency and ending on the ear-
lier of the date of mailing of a notice of deficiency with 
respect to the tax imposed by subsec. (a) of this section 
or the date on which the tax imposed by subsec. (a) of 
this section is assessed for provision defining correc-
tion period as the period beginning with the end of a 
plan year in which there is an accumulated funding de-
ficiency and ending 90 days after the date of mailing of 
a notice of deficiency under section 6212 of this title 
with respect to the tax imposed by subsec. (b) of this 
section, extended by any period in which a deficiency 
cannot be assessed under section 6213(a) of this title 
and by any other period which the Secretary deter-
mines reasonable and necessary to permit a reduction 
of the accumulated funding deficiency to zero. 

Subsec. (d). Pub. L. 96–364, § 204(2), inserted provisions 
relating to a multiemployer plan in reorganization. 

1976—Subsecs. (c), (d). Pub. L. 94–455 struck out ‘‘or 
his delegate’’ after ‘‘Secretary’’ wherever appearing. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 1464(b) of Pub. L. 104–188 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall take effect as if included in the amendment 
made by clause (ii) of section 751(a)(9)(B) of the Retire-
ment Protection Act of 1994 [Pub. L. 103–465] (108 Stat. 
5020).’’ 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–465 applicable to plan 
years beginning after Dec. 31, 1994, see section 751(b)(1) 
of Pub. L. 103–465, set out as a note under section 401 of 
this title. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 9304(c)(2) of Pub. L. 100–203 provided that: 
‘‘The amendments made by this subsection [amending 
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this section] shall apply to plan years beginning after 
1988.’’ 

Amendment by section 9305(a) of Pub. L. 100–203 ap-
plicable with respect to plan years beginning after De-
cember 31, 1987, see section 9305(d) of Pub. L. 100–203, set 
out as a note under section 412 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENTS 

For effective date of amendment by Pub. L. 96–596 
with respect to any first tier tax and to any second tier 
tax, see section 2(d) of Pub. L. 96–596, set out as an Ef-
fective Date note under section 4961 of this title. 

Amendment by Pub. L. 96–364 effective Sept. 26, 1980, 
see section 210(a) of Pub. L. 96–364, set out as an Effec-
tive Date note under section 418 of this title. 

EFFECTIVE DATE 

Section applicable, except as otherwise provided in 
section 1017(c) through (i) of Pub. L. 93–406, for plan 
years beginning after Sept. 2, 1974, and, in the case of 
plans in existence on Jan. 1, 1974, for plan years begin-
ning after Dec. 31, 1975, see section 1017 of Pub. L. 
93–406, set out as an Effective Date; Transitional Rules 
note under section 410 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1998 

For provisions directing that if any amendments 
made by subtitle D [§§ 1401–1465] of title I of Pub. L. 
104–188 require an amendment to any plan or annuity 
contract, such amendment shall not be required to be 
made before the first day of the first plan year begin-
ning on or after Jan. 1, 1998, see section 1465 of Pub. L. 
104–188, set out as a note under section 401 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 413, 4963, 6503 of 
this title. 

§ 4972. Tax on nondeductible contributions to 
qualified employer plans 

(a) Tax imposed 

In the case of any qualified employer plan, 
there is hereby imposed a tax equal to 10 percent 
of the nondeductible contributions under the 
plan (determined as of the close of the taxable 
year of the employer). 

(b) Employer liable for tax 

The tax imposed by this section shall be paid 
by the employer making the contributions. 

(c) Nondeductible contributions 

For purposes of this section— 

(1) In general 

The term ‘‘nondeductible contributions’’ 
means, with respect to any qualified employer 
plan, the sum of— 

(A) the excess (if any) of— 
(i) the amount contributed for the tax-

able year by the employer to or under such 
plan, over 

(ii) the amount allowable as a deduction 
under section 404 for such contributions 
(determined without regard to subsection 
(e) thereof), and 

(B) the amount determined under this sub-
section for the preceding taxable year re-
duced by the sum of— 

(i) the portion of the amount so deter-
mined returned to the employer during the 
taxable year, and 

(ii) the portion of the amount so deter-
mined deductible under section 404 for the 

taxable year (determined without regard 
to subsection (e) thereof). 

(2) Ordering rule for section 404 

For purposes of paragraph (1), the amount 
allowable as a deduction under section 404 for 
any taxable year shall be treated as— 

(A) first from carryforwards to such tax-
able year from preceding taxable years (in 
order of time), and 

(B) then from contributions made during 
such taxable year. 

(3) Contributions which may be returned to 
employer 

In determining the amount of nondeductible 
contributions for any taxable year, there shall 
not be taken into account any contribution for 
such taxable year which is distributed to the 
employer in a distribution described in section 
4980(c)(2)(B)(ii) if such distribution is made on 
or before the last day on which a contribution 
may be made for such taxable year under sec-
tion 404(a)(6). 

(4) Special rule for self-employed individuals 

For purposes of paragraph (1), if— 
(A) the amount which is required to be 

contributed to a plan under section 412 on 
behalf of an individual who is an employee 
(within the meaning of section 401(c)(1)), ex-
ceeds 

(B) the earned income (within the meaning 
of section 404(a)(8)) of such individual de-
rived from the trade or business with respect 
to which such plan is established, 

such excess shall be treated as an amount al-
lowable as a deduction under section 404. 

(5) Pre-1987 contributions 

The term ‘‘nondeductible contribution’’ 
shall not include any contribution made for a 
taxable year beginning before January 1, 1987. 

(6) Exceptions 

In determining the amount of nondeductible 
contributions for any taxable year, there shall 
not be taken into account— 

(A) contributions that would be deductible 
under section 404(a)(1)(D) if the plan had 
more than 100 participants if— 

(i) the plan is covered under section 4021 
of the Employee Retirement Income Secu-
rity Act of 1974, and 

(ii) the plan is terminated under section 
4041(b) of such Act on or before the last 
day of the taxable year, and 

(B) so much of the contributions to 1 or 
more defined contribution plans which are 
not deductible when contributed solely be-
cause of section 404(a)(7) as does not exceed 
the greater of— 

(i) the amount of contributions not in 
excess of 6 percent of compensation (with-
in the meaning of section 404(a)) paid or 
accrued (during the taxable year for which 
the contributions were made) to bene-
ficiaries under the plans, or 

(ii) the sum of— 
(I) the amount of contributions de-

scribed in section 401(m)(4)(A), plus 
(II) the amount of contributions de-

scribed in section 402(g)(3)(A). 
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If 1 or more defined benefit plans were taken 
into account in determining the amount al-
lowable as a deduction under section 404 for 
contributions to any defined contribution 
plan, subparagraph (B) shall apply only if such 
defined benefit plans are described in section 
404(a)(1)(D). For purposes of subparagraph (B), 
the deductible limits under section 404(a)(7) 
shall first be applied to amounts contributed 
to a defined benefit plan and then to amounts 
described in subparagraph (B). 

(d) Definitions 

For purposes of this section— 

(1) Qualified employer plan 

(A) In general 

The term ‘‘qualified employer plan’’ 
means— 

(i) any plan meeting the requirements of 
section 401(a) which includes a trust ex-
empt from tax under section 501(a), 

(ii) an annuity plan described in section 
403(a), 

(iii) any simplified employee pension 
(within the meaning of section 408(k)), and 

(iv) any simple retirement account 
(within the meaning of section 408(p)). 

(B) Exemption for governmental and tax ex-
empt plans 

The term ‘‘qualified employer plan’’ does 
not include a plan described in subparagraph 
(A) or (B) of section 4980(c)(1). 

(2) Employer 

In the case of a plan which provides con-
tributions or benefits for employees some or 
all of whom are self-employed individuals 
within the meaning of section 401(c)(1), the 
term ‘‘employer’’ means the person treated as 
the employer under section 401(c)(4). 

(Added Pub. L. 99–514, title XI, § 1131(c)(1), Oct. 
22, 1986, 100 Stat. 2477; amended Pub. L. 100–647, 
title I, § 1011A(e)(1), (2), title II, § 2005(a)(1), Nov. 
10, 1988, 102 Stat. 3477, 3610; Pub. L. 103–465, title 
VII, § 755(a), Dec. 8, 1994, 108 Stat. 5023; Pub. L. 
104–188, title I, § 1421(b)(9)(D), Aug. 20, 1996, 110 
Stat. 1798; Pub. L. 105–34, title XV, § 1507(a), Aug. 
5, 1997, 111 Stat. 1067.) 

REFERENCES IN TEXT 

Sections 4021 and 4041(b) of the Employee Retirement 
Income Security Act of 1974, referred to in subsec. 
(c)(6)(A), are classified to sections 1321 and 1341(b), re-
spectively, of Title 29, Labor. 

PRIOR PROVISIONS 

A prior section, added Pub. L. 93–406, title II, 
§ 2001(f)(1), Sept. 2, 1974, 88 Stat. 955; amended Pub. L. 
94–455, title XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 
1834; Pub. L. 97–34, title III, § 312(e)(3), Aug. 13, 1981, 95 
Stat. 285; Pub. L. 97–448, title I, § 103(c)(10)(B), Jan. 12, 
1983, 96 Stat. 2377; Pub. L. 98–369, div. A, title IV, 
§ 491(d)(40), July 18, 1984, 98 Stat. 851, related to tax on 
excess contributions for self-employed individuals, 
prior to repeal applicable to years beginning after Dec. 
31, 1983, by Pub. L. 97–248, title II, § 237(c)(1), Sept. 3, 
1982, 96 Stat. 511. 

AMENDMENTS 

1997—Subsec. (c)(6)(B). Pub. L. 105–34 amended subpar. 
(B) generally. Prior to amendment, subpar. (B) read as 

follows: ‘‘contributions to 1 or more defined contribu-
tion plans which are not deductible when contributed 
solely because of section 404(a)(7), but only to the ex-
tent such contributions do not exceed 6 percent of com-
pensation (within the meaning of section 404(a)) paid or 
accrued (during the taxable year for which the con-
tributions were made) to beneficiaries under the 
plans.’’ 

1996—Subsec. (d)(1)(A)(iv). Pub. L. 104–188 added cl. 
(iv). 

1994—Subsec. (c)(6). Pub. L. 103–465 added par. (6). 
1988—Subsec. (c). Pub. L. 100–647, § 1011A(e)(1), amend-

ed subsec. (c) generally, revising and restating as pars. 
(1) to (4) provisions of former pars. (1) and (2). 

Subsec. (c)(4), (5). Pub. L. 100–647, § 2005(a)(1), added 
par. (4) and redesignated former par. (4) as (5). 

Subsec. (d)(1). Pub. L. 100–647, § 1011A(e)(2), amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: ‘‘The term ‘qualified employer plan’ means— 

‘‘(A) any plan meeting the requirements of section 
401(a) which includes a trust exempt from the tax 
under section 501(a), 

‘‘(B) an annuity plan described in section 403(a), and 
‘‘(C) any simplified employee pension (within the 

meaning of section 408(k)).’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1507(b) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1997.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to taxable 
years beginning after Dec. 31, 1996, see section 1421(e) of 
Pub. L. 104–188, set out as a note under section 72 of 
this title. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Section 755(b) of Pub. L. 103–465 provided that: 
‘‘(1) SECTION 4972(C)(6)(A).—Section 4972(c)(6)(A) of the 

Internal Revenue Code of 1986 (as added by this section) 
shall apply to taxable years ending on or after the date 
of enactment of this Act [Dec. 8, 1994]. 

‘‘(2) SECTION 4972(C)(6)(B).—Section 4972(c)(6)(B) of such 
Code (as added by this section) shall apply to taxable 
years ending on or after December 31, 1992.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 1011A(e)(1), (2) of Pub. L. 
100–647 effective, except as otherwise provided, as if in-
cluded in the provision of the Tax Reform Act of 1986, 
Pub. L. 99–514, to which such amendment relates, see 
section 1019(a) of Pub. L. 100–647, set out as a note 
under section 1 of this title. 

Amendment by section 2005(a)(1) of Pub. L. 100–647 ef-
fective as if included in the amendment made by sec-
tion 1131(c) of Pub. L. 99–514, see section 2005(e) of Pub. 
L. 100–647, as amended, set out as a note under section 
404 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1986, with special rules in case of plans main-
tained pursuant to collective bargaining agreements, 
see section 1131(d) of Pub. L. 99–514, as amended, set out 
as an Effective Date of 1986 Amendment note under sec-
tion 404 of this title. 

INCREASE IN AMOUNT FOR PLAN TERMINATION INSUR-
ANCE UNDER EMPLOYEE RETIREMENT INSURANCE SE-
CURITY ACT OF 1974 

Section 1011A(e)(5) of Pub. L. 100–647 provided that: 
‘‘In the case of any taxable year beginning in 1987, the 
amount under section 4972(c)(1)(A)(ii) of the 1986 Code 
for a plan to which title IV of the Employee Retire-
ment Income Security Act of 1974 [29 U.S.C. 1301 et seq.] 
applies shall be increased by the amount (if any) by 
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which, as of the close of the plan year with or within 
which such taxable year begins— 

‘‘(A) the liabilities of such plan (determined as if 
the plan had terminated as of such time), exceed 

‘‘(B) the assets of such plan.’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1998 

For provisions directing that if any amendments 
made by subtitle D [§§ 1401–1465] of title I of Pub. L. 
104–188 require an amendment to any plan or annuity 
contract, such amendment shall not be required to be 
made before the first day of the first plan year begin-
ning on or after Jan. 1, 1998, see section 1465 of Pub. L. 
104–188, set out as a note under section 401 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

§ 4973. Tax on excess contributions to certain 
tax-favored accounts and annuities 

(a) Tax imposed 

In the case of— 
(1) an individual retirement account (within 

the meaning of section 408(a)), 
(2) a medical savings account (within the 

meaning of section 220(d)), 
(3) an individual retirement annuity (within 

the meaning of section 408(b)), a custodial ac-
count treated as an annuity contract under 
section 403(b)(7)(A) (relating to custodial ac-
counts for regulated investment company 
stock), or 

(4) an education individual retirement ac-
count (as defined in section 530), 

there is imposed for each taxable year a tax in 
an amount equal to 6 percent of the amount of 
the excess contributions to such individual’s ac-
counts or annuities (determined as of the close 
of the taxable year). The amount of such tax for 
any taxable year shall not exceed 6 percent of 
the value of the account or annuity (determined 
as of the close of the taxable year). In the case 
of an endowment contract described in section 
408(b), the tax imposed by this section does not 
apply to any amount allocable to life, health, 
accident, or other insurance under such con-
tract. The tax imposed by this subsection shall 
be paid by such individual. 

(b) Excess contributions 

For purposes of this section, in the case of in-
dividual retirement accounts or individual re-
tirement annuities, the term ‘‘excess contribu-
tions’’ means the sum of— 

(1) the excess (if any) of— 
(A) the amount contributed for the taxable 

year to the accounts or for the annuities 
(other than a contribution to a Roth IRA or 
a rollover contribution described in section 
402(c), 403(a)(4), 403(b)(8), or 408(d)(3)), over 

(B) the amount allowable as a deduction 
under section 219 for such contributions, and 

(2) the amount determined under this sub-
section for the preceding taxable year reduced 
by the sum of— 

(A) the distributions out of the account for 
the taxable year which were included in the 
gross income of the payee under section 
408(d)(1), 

(B) the distributions out of the account for 
the taxable year to which section 408(d)(5) 
applies, and 

(C) the excess (if any) of the maximum 
amount allowable as a deduction under sec-
tion 219 for the taxable year over the 
amount contributed (determined without re-
gard to section 219(f)(6)) to the accounts or 
for the annuities (including the amount con-
tributed to a Roth IRA) for the taxable year. 

For purposes of this subsection, any contribu-
tion which is distributed from the individual re-
tirement account or the individual retirement 
annuity in a distribution to which section 
408(d)(4) applies shall be treated as an amount 
not contributed. For purposes of paragraphs 
(1)(B) and (2)(C), the amount allowable as a de-
duction under section 219 shall be computed 
without regard to section 219(g). 

(c) Section 403(b) contracts 

For purposes of this section, in the case of a 
custodial account referred to in subsection 
(a)(2), the term ‘‘excess contributions’’ means 
the sum of— 

(1) the excess (if any) of the amount contrib-
uted for the taxable year to such account 
(other than a rollover contribution described 
in section 403(b)(8) or 408(d)(3)(A)(iii)), over the 
lesser of the amount excludable from gross in-
come under section 403(b) or the amount per-
mitted to be contributed under the limitations 
contained in section 415 (or under whichever 
such section is applicable, if only one is appli-
cable), and 

(2) the amount determined under this sub-
section for the preceding taxable year, reduced 
by— 

(A) the excess (if any) of the lesser of (i) 
the amount excludable from gross income 
under section 403(b) or (ii) the amount per-
mitted to be contributed under the limita-
tions contained in section 415 over the 
amount contributed to the account for the 
taxable year (or under whichever such sec-
tion is applicable, if only one is applicable), 
and 

(B) the sum of the distributions out of the 
account (for all prior taxable years) which 
are included in gross income under section 
72(e). 

(d) Excess contributions to medical savings ac-
counts 

For purposes of this section, in the case of 
medical savings accounts (within the meaning of 
section 220(d)), the term ‘‘excess contributions’’ 
means the sum of— 

(1) the aggregate amount contributed for the 
taxable year to the accounts (other than roll-
over contributions described in section 
220(f)(5)) which is neither excludable from 
gross income under section 106(b) nor allow-
able as a deduction under section 220 for such 
year, and 

(2) the amount determined under this sub-
section for the preceding taxable year, reduced 
by the sum of— 
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(A) the distributions out of the accounts 
which were included in gross income under 
section 220(f)(2), and 

(B) the excess (if any) of— 
(i) the maximum amount allowable as a 

deduction under section 220(b)(1) (deter-
mined without regard to section 106(b)) for 
the taxable year, over 

(ii) the amount contributed to the ac-
counts for the taxable year. 

For purposes of this subsection, any contribu-
tion which is distributed out of the medical sav-
ings account in a distribution to which section 
220(f)(3) or section 138(c)(3) applies shall be treat-
ed as an amount not contributed. 

(e) Excess contributions to education individual 
retirement accounts 

For purposes of this section— 

(1) In general 

In the case of education individual retire-
ment accounts maintained for the benefit of 
any one beneficiary, the term ‘‘excess con-
tributions’’ means the sum of— 

(A) the amount by which the amount con-
tributed for the taxable year to such ac-
counts exceeds $500 (or, if less, the sum of 
the maximum amounts permitted to be con-
tributed under section 530(c) by the contrib-
utors to such accounts for such year); 

(B) if any amount is contributed (other 
than a contribution described in section 
530(b)(2)(B)) during such year to a qualified 
State tuition program for the benefit of such 
beneficiary, any amount contributed to such 
accounts for such taxable year; and 

(C) the amount determined under this sub-
section for the preceding taxable year, re-
duced by the sum of— 

(i) the distributions out of the accounts 
for the taxable year (other than rollover 
distributions); and 

(ii) the excess (if any) of the maximum 
amount which may be contributed to the 
accounts for the taxable year over the 
amount contributed to the accounts for 
the taxable year. 

(2) Special rules 

For purposes of paragraph (1), the following 
contributions shall not be taken into account: 

(A) Any contribution which is distributed 
out of the education individual retirement 
account in a distribution to which section 
530(d)(4)(C) applies. 

(B) Any rollover contribution. 

(f) Excess contributions to Roth IRAs 

For purposes of this section, in the case of 
contributions to a Roth IRA (within the mean-
ing of section 408A(b)), the term ‘‘excess con-
tributions’’ means the sum of— 

(1) the excess (if any) of— 
(A) the amount contributed for the taxable 

year to Roth IRAs (other than a qualified 
rollover contribution described in section 
408A(e)), over 

(B) the amount allowable as a contribution 
under sections 408A(c)(2) and (c)(3), and 

(2) the amount determined under this sub-
section for the preceding taxable year, reduced 
by the sum of— 

(A) the distributions out of the accounts 
for the taxable year, and 

(B) the excess (if any) of the maximum 
amount allowable as a contribution under 
sections 408A(c)(2) and (c)(3) for the taxable 
year over the amount contributed by the in-
dividual to all individual retirement plans 
for the taxable year. 

For purposes of this subsection, any contribu-
tion which is distributed from a Roth IRA in a 
distribution described in section 408(d)(4) shall 
be treated as an amount not contributed. 

(Added Pub. L. 93–406, title II, § 2002(d), Sept. 2, 
1974, 88 Stat. 966; amended Pub. L. 94–455, title 
XV, § 1501(b)(8), title XIX, § 1904(a)(22), Oct. 4, 
1976, 90 Stat. 1736, 1814; Pub. L. 95–600, title I, 
§§ 156(c)(3), (5), 157(b)(3), (j)(1), title VII, 
§ 701(aa)(1), Nov. 6, 1978, 92 Stat. 2803, 2804, 2809, 
2921; Pub. L. 96–222, title I, § 101(a)(13)(C), (14)(B), 
Apr. 1, 1980, 94 Stat. 204; Pub. L. 97–34, title III, 
§§ 311(h)(7), (9), (10), 313(b)(2), Aug. 13, 1981, 95 
Stat. 282, 286; Pub. L. 98–369, div. A, title IV, 
§ 491(d)(41)–(44), (55), July 18, 1984, 98 Stat. 851, 
852; Pub. L. 99–514, title XI, § 1102(b)(1), title 
XVIII, § 1848(f), Oct. 22, 1986, 100 Stat. 2415, 2858; 
Pub. L. 100–647, title I, § 1011(b)(3), Nov. 10, 1988, 
102 Stat. 3456; Pub. L. 102–318, title V, § 521(b)(41), 
July 3, 1992, 106 Stat. 313; Pub. L. 104–188, title I, 
§ 1704(t)(70), (72), Aug. 20, 1996, 110 Stat. 1891; Pub. 
L. 104–191, title III, § 301(e), Aug. 21, 1996, 110 
Stat. 2051; Pub. L. 105–33, title IV, § 4006(b)(1), 
Aug. 5, 1997, 111 Stat. 333; Pub. L. 105–34, title II, 
§ 213(d), title III, § 302(b), Aug. 5, 1997, 111 Stat. 
817, 828; Pub. L. 105–206, title VI, §§ 6004(d)(10), 
6005(b)(8), 6023(18)(A), July 22, 1998, 112 Stat. 795, 
799, 825.) 

AMENDMENTS 

1998—Pub. L. 105–206, § 6023(18)(A), amended section 
catchline generally. Prior to amendment, catchline 
read as follows: ‘‘Tax on excess contributions to indi-
vidual retirement accounts, medical savings accounts, 
certain section 403(b) contracts, and certain individual 
retirement annuities’’. 

Subsec. (b)(1)(A). Pub. L. 105–206, § 6005(b)(8)(B)(i), in-
serted ‘‘a contribution to a Roth IRA or’’ after ‘‘other 
than’’. 

Subsec. (b)(2)(C). Pub. L. 105–206, § 6005(b)(8)(B)(ii), in-
serted ‘‘(including the amount contributed to a Roth 
IRA)’’ after ‘‘annuities’’. 

Subsec. (e)(1). Pub. L. 105–206, § 6004(d)(10)(A), reen-
acted heading without change and amended text of par. 
(1) generally. Prior to amendment, text read as follows: 
‘‘In the case of education individual retirement ac-
counts maintained for the benefit of any 1 beneficiary, 
the term ‘excess contributions’ means— 

‘‘(A) the amount by which the amount contributed 
for the taxable year to such accounts exceeds $500, 
and 

‘‘(B) any amount contributed to such accounts for 
any taxable year if any amount is contributed during 
such year to a qualified State tuition program for the 
benefit of such beneficiary.’’ 
Subsec. (e)(2)(B), (C). Pub. L. 105–206, § 6004(d)(10)(B), 

redesignated subpar. (C) as (B) and struck out former 
subpar. (B) which read as follows: ‘‘Any contribution 
described in section 530(b)(2)(B) to a qualified State tui-
tion program.’’ 

Subsec. (f). Pub. L. 105–206, § 6005(b)(8)(C), made tech-
nical amendment to directory language of Pub. L. 
105–34, § 302(b). See 1997 Amendment note below. 

Subsec. (f)(1)(A). Pub. L. 105–206, § 6005(b)(8)(A)(i), sub-
stituted ‘‘Roth IRAs’’ for ‘‘such accounts’’. 

Subsec. (f)(2)(B). Pub. L. 105–206, § 6005(b)(8)(A)(ii), 
substituted ‘‘by the individual to all individual retire-
ment plans’’ for ‘‘to the accounts’’. 
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1997—Subsec. (a)(4). Pub. L. 105–34, § 213(d)(1), added 
par. (4). 

Subsec. (d). Pub. L. 105–33 inserted ‘‘or section 
138(c)(3)’’ after ‘‘section 220(f)(3)’’ in concluding provi-
sions. 

Subsec. (e). Pub. L. 105–34, § 213(d)(2), added subsec. 
(e). 

Subsec. (f). Pub. L. 105–34, § 302(b), as amended by Pub. 
L. 105–206, § 6005(b)(8)(C), added subsec. (f). 

1996—Pub. L. 104–191, § 301(e)(1), inserted ‘‘medical 
savings accounts,’’ after ‘‘accounts,’’ in section catch-
line. 

Subsec. (a). Pub. L. 104–191, § 301(e)(1)–(3), struck out 
‘‘or’’ at end of par. (1), added par. (2), and redesignated 
former par. (2) as (3). 

Subsec. (b)(1)(A). Pub. L. 104–188, § 1704(t)(72), provided 
that section 521(b)(41) of Pub. L. 102–318 shall be applied 
as if ‘‘section’’ appeared instead of ‘‘sections’’ in the 
material proposed to be stricken. See 1992 Amendment 
note below. 

Pub. L. 104–188, § 1704(t)(70), substituted ‘‘section’’ for 
‘‘sections’’. 

Subsec. (d). Pub. L. 104–191, § 301(e)(4), added subsec. 
(d). 

1992—Subsec. (b)(1)(A). Pub. L. 102–318, which directed 
the substitution of ‘‘sections 402(c)’’ for ‘‘sections 
402(a)(5), 402(a)(7)’’, was executed by substituting ‘‘sec-
tions 402(c)’’ for ‘‘section 402(a)(5), 402(a)(7)’’. See 1996 
Amendment note above. 

1988—Subsec. (b). Pub. L. 100–647 substituted ‘‘shall be 
computed without regard to section 219(g)’’ for ‘‘(after 
application of section 408(o)(2)(B)(ii)) shall be increased 
by the nondeductible limit under section 408(o)(2)(B)’’ 
in last sentence. 

1986—Subsec. (b). Pub. L. 99–514, § 1102(b)(1), inserted 
at end ‘‘For purposes of paragraphs (1)(B) and (2)(C), the 
amount allowable as a deduction under section 219 
(after application of section 408(o)(2)(B)(ii)) shall be in-
creased by the nondeductible limit under section 
408(o)(2)(B).’’ 

Pub. L. 99–514, § 1848(f), in introductory provisions, 
substituted ‘‘or individual retirement annuities’’ for 
‘‘, individual retirement annuities, or bonds’’, in par. 
(1)(A), substituted ‘‘(other than a rollover contribution 
described in section 402(a)(5), 402(a)(7), 403(a)(4), 
403(b)(8), or 408(d)(3)), over’’ for ‘‘or bonds (other than a 
rollover contribution described in section 402(a)(5), 
402(a)(7), 403(a)(4), 403(b)(8), 405(d)(3), or 408(d)(3)), over’’, 
and in par. (2)(A), struck out ‘‘or bonds’’ after ‘‘for the 
annuities’’. 

1984—Pub. L. 98–369, § 491(d)(55), substituted ‘‘and cer-
tain individual retirement annuities’’ for ‘‘certain indi-
vidual retirement annuities, and certain retirement 
bonds’’ in section catchline. 

Subsec. (a). Pub. L. 98–369, § 491(d)(41), inserted ‘‘or’’ 
at end of par. (1), struck out ‘‘or’’ at end of par. (2), 
struck out par. (3) which imposed a tax in the case of 
a retirement bond, within the meaning of section 409, 
established for the benefit of any individual, and in the 
concluding provision substituted ‘‘or annuity’’ for 
‘‘, annuity, or bond’’ and ‘‘or annuities’’ for 
‘‘, annuities, or bonds’’. 

Subsec. (b). Pub. L. 98–369, § 491(d)(43), substituted in 
provision following par. (2)(C) ‘‘or the individual retire-
ment annuity’’ for ‘‘, individual retirement annuity, or 
bond’’. 

Subsec. (b)(1)(A). Pub. L. 98–369, § 491(d)(42), which di-
rected the amendment of subpar. (A) by substituting 
‘‘and 408(d)(3)’’ for ‘‘408(d)(3), and 409(b)(3)(C)’’ was exe-
cuted, as the probable intent of Congress, by substitut-
ing ‘‘or 408(d)(3))’’ for ‘‘408(d)(3)), or 409(b)(3)(C)’’. 

Subsec. (c)(1). Pub. L. 98–369, § 491(d)(44), substituted 
‘‘or 408(d)(3)(A)(iii)’’ for ‘‘, 408(d)(3)(A)(iii), or 
409(b)(3)(C)’’. 

1981—Subsec. (a). Pub. L. 97–34, § 311(h)(9), substituted 
‘‘The tax imposed by this subsection shall be paid by 
such individual’’ for ‘‘The tax imposed by this sub-
section shall be paid by the individual to whom a de-
duction is allowed for the taxable year under section 
219 (determined without regard to subsection (b)(1) 

thereof) or section 220 (determined without regard to 
subsection (b)(1) thereof), whichever is appropriate’’. 

Subsec. (b)(1)(A). Pub. L. 97–34, § 313(b)(2), inserted 
‘‘405(d)(3),’’ after ‘‘403(b)(8),’’. 

Subsec. (b)(1)(B). Pub. L. 97–34, § 311(h)(7), substituted 
‘‘section 219’’ for ‘‘section 219 or 220’’. 

Subsec. (b)(2)(C). Pub. L. 97–34, § 311(h)(7), (10), sub-
stituted ‘‘section 219’’ for ‘‘section 219 or 220’’, and ‘‘sec-
tion 219(f)(6)’’ for ‘‘sections 219(c)(5) and 220(c)(6)’’. 

1980—Subsec. (b)(1)(A). Pub. L. 96–222, § 101(a)(14)(B), 
inserted reference to section 402(a)(7). 

Subsec. (c)(1). Pub. L. 96–222, § 101(a)(13)(C), sub-
stituted ‘‘409(b)(3)(C)’’ for ‘‘409(d)(3)(C)’’. 

1978—Subsec. (b)(1)(A). Pub. L. 95–600, § 156(c)(3), in-
serted reference to section 403(b)(8). 

Subsec. (b)(2). Pub. L. 95–600, § 157(b)(3), substituted 
‘‘reduced by the sum of—’’ for ‘‘reduced by the excess 
(if any) of’’, struck out ‘‘the maximum amount allow-
able as a deduction under section 219 or 220 for the tax-
able year over the amount contributed to the accounts 
or for the annuities or bonds for the taxable years and 
reduced by the sum of the distributions out of the ac-
count (for the taxable year and all prior taxable years) 
which were included in the gross income of the payee 
under section 408(d)(1)’’ in provision preceding par. (A), 
and added subpars. (A), (B), and (C). 

Subsec. (b). Pub. L. 95–600, §§ 157(j)(1), 701(aa)(1), 
struck out in last sentence ‘‘if such distribution con-
sists of an excess contribution solely because of em-
ployer contributions to a plan or contract described in 
section 219(b)(2) or by reason of the application of sec-
tion 219(b)(1) (without regard to the $1,500 limitation) 
or section 220(b)(1) (without regard to the $1,750 limita-
tion) and only if such distribution does not exceed the 
excess of $1,500 or $1,750 if applicable, over the amount 
described in paragraph (1)(B)’’ after ‘‘as an amount not 
contributed’’. 

Subsec. (c)(1). Pub. L. 95–600, § 156(c)(5), inserted 
‘‘(other than a rollover contribution described in sec-
tion 403(b)(8), 408(d)(3)(A)(iii), or 409(d)(3)(C))’’ after ‘‘ac-
count’’. 

1976—Subsec. (a)(3). Pub. L. 94–455, §§ 1501(b)(8)(A), 
1904(a)(22)(A), substituted ‘‘the individual to whom a 
deduction is allowed for the taxable year under section 
219 (determined without regard to subsection (b)(1) 
thereof) or section 220 (determined without regard to 
subsection (b)(1) thereof), whichever is appropriate’’ for 
‘‘such individual’’, effective for taxable years beginning 
after December 31, 1976 and substituted ‘‘such individ-
ual’’ for ‘‘the individual to whom a deduction is allowed 
for the taxable year under section 219 (determined 
without regard to subsection (b)(1) thereof) or section 
220 (determined without regard to subsection (b)(1) 
thereof), whichever is appropriate’’, effective for the 
first day of the first month which begins more than 90 
days after Oct. 4, 1976. 

Subsec. (b)(1)(B). Pub. L. 94–455, § 1501(b)(8)(B), in-
serted ‘‘or 220’’ after ‘‘under section 219’’. 

Subsec. (b)(2). Pub. L. 94–455, § 1501(b)(8)(C), inserted 
‘‘or 220’’ after ‘‘under section 219’’ and ‘‘the taxable 
year and’’ before ‘‘all prior taxable years’’ and struck 
out provisions relating to the treatment of contribu-
tions out of individual retirement accounts, annuities 
or bonds to which section 408(d)(4) applied. 

Subsec. (c). Pub. L. 94–455, § 1904(a)(22)(B), substituted 
‘‘subsection (a)(2)’’ for ‘‘subsection (a)(3)’’ in provisions 
preceding par. (1). 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by section 6023(18)(A) of Pub. L. 105–206 
effective July 22, 1998, see section 6023(32) of Pub. L. 
105–206, set out as a note under section 34 of this title. 

Amendment by sections 6004(d)(10) and 6005(b)(8) of 
Pub. L. 105–206 effective, except as otherwise provided, 
as if included in the provisions of the Taxpayer Relief 
Act of 1997, Pub. L. 105–34, to which such amendment 
relates, see section 6024 of Pub. L. 105–206, set out as a 
note under section 1 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENTS 

Amendment by section 213(d) of Pub. L. 105–34 appli-
cable to taxable years beginning after Dec. 31, 1997, see 
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section 213(f) of Pub. L. 105–34, set out as a note under 
section 26 of this title. 

Amendment by section 302(b) of Pub. L. 105–34 appli-
cable to taxable years beginning after Dec. 31, 1997, see 
section 302(f) of Pub. L. 105–34, set out as a note under 
section 219 of this title. 

Amendment by Pub. L. 105–33 applicable to taxable 
years beginning after Dec. 31, 1998, see section 4006(c) of 
Pub. L. 105–33, set out as an Effective Date note under 
section 138 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–191 applicable to taxable 
years beginning after Dec. 31, 1996, see section 301(j) of 
Pub. L. 104–191, set out as a note under section 62 of 
this title. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–318 applicable to distribu-
tions after Dec. 31, 1992, see section 521(e) of Pub. L. 
102–318, set out as a note under section 402 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1102(b)(1) of Pub. L. 99–514 ap-
plicable to contributions and distributions for taxable 
years beginning after Dec. 31, 1986, see section 1102(g) of 
Pub. L. 99–514, set out as a note under section 219 of 
this title. 

Amendment by section 1848(f) of Pub. L. 99–514 effec-
tive, except as otherwise provided, as if included in the 
provisions of the Tax Reform Act of 1984, Pub. L. 98–369, 
div. A, to which such amendment relates, see section 
1881 of Pub. L. 99–514, set out as a note under section 48 
of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable to obliga-
tions issued after Dec. 31, 1983, see section 491(f)(1) of 
Pub. L. 98–369, set out as a note under section 62 of this 
title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by section 311(h)(7), (9), (10) of Pub. L. 
97–34 applicable to taxable years beginning after Dec. 
31, 1981, see section 311(i)(1) of Pub. L. 97–34, set out as 
a note under section 219 of this title. 

Amendment by section 313(b)(2) of Pub. L. 97–34 appli-
cable to redemptions after Aug. 13, 1981, in taxable 
years ending after such date, see section 313(c) of Pub. 
L. 97–34, set out as a note under section 219 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–222 effective, except as 
otherwise provided, as if it had been included in the 
provision of the Revenue Act of 1978, Pub. L. 95–600, to 
which such amendment relates, see section 201 of Pub. 
L. 96–222, set out as a note under section 22 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by section 156(c)(3), (5) of Pub. L. 95–600 
applicable to distributions or transfers made after Dec. 
31, 1977, in taxable years beginning after such date, see 
section 156(d) of Pub. L. 95–600, set out as a note under 
section 403 of this title. 

Amendment by section 157(b)(3) of Pub. L. 95–600 ap-
plicable to determination of deductions for taxable 
years beginning after Dec. 31, 1975, see section 
157(b)(4)(A) of Pub. L. 95–600, set out as a note under 
section 219 of this title. 

Section 157(j)(2) of Pub. L. 95–600 provided that: ‘‘The 
amendment made by paragraph (1) [amending this sec-

tion] shall apply to contributions made for taxable 
years beginning after December 31, 1977.’’ 

Section 701(aa)(2) of Pub. L. 95–600 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply as if included in section 1501 of the 
Tax Reform Act of 1976 [section 1501 of Pub. L. 94–455] 
at the time of the enactment of such Act [Oct. 4, 1976].’’ 

Section 703(j)(13) of Pub. L. 95–600 provided that: 
‘‘Notwithstanding section 1904(d) of the Tax Reform 
Act of 1976 [Pub. L. 94–455, set out as an Effective Date 
of 1976 Amendment note under section 4041 of this 
title], the amendment made by section 1904(a)(22)(A) of 
such Act [amending this section] shall take effect on 
the date of the enactment of such Act [Oct. 4, 1976].’’ 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1501(b)(8) of Pub. L. 94–455 ap-
plicable to taxable years beginning after Dec. 31, 1976, 
see section 1501(d) of Pub. L. 94–455, set out as a note 
under section 62 of this title. 

Amendment by section 1904(a)(22) of Pub. L. 94–455 ef-
fective on first day of first month which begins more 
than 90 days after Oct. 4, 1976, see section 1904(d) of 
Pub. L. 94–455, set out as a note under section 4041 of 
this title. 

EFFECTIVE DATE 

Section 2002(i)(2) of Pub. L. 93–406 provided that: ‘‘The 
amendments made by subsections (d) through (h) ex-
cept subsection (g)(5) and (6) [enacting this section and 
sections 4974 and 6693 of this title and amending sec-
tions 37, 46, 50, 56, 72, 801, 805, 901, 3401, and 6047 of this 
title] shall take effect on January 1, 1975.’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1994 

For provisions directing that if any amendments 
made by subtitle B [§§ 521–523] of title V of Pub. L. 
102–318 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1994, see 
section 523 of Pub. L. 102–318, set out as a note under 
section 401 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 219, 408, 6058 of 
this title. 

§ 4974. Excise tax on certain accumulations in 
qualified retirement plans 

(a) General rule 

If the amount distributed during the taxable 
year of the payee under any qualified retirement 
plan or any eligible deferred compensation plan 
(as defined in section 457(b)) is less than the 
minimum required distribution for such taxable 
year, there is hereby imposed a tax equal to 50 
percent of the amount by which such minimum 
required distribution exceeds the actual amount 
distributed during the taxable year. The tax im-
posed by this section shall be paid by the payee. 

(b) Minimum required distribution 

For purposes of this section, the term ‘‘mini-
mum required distribution’’ means the mini-
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mum amount required to be distributed during a 
taxable year under section 401(a)(9), 403(b)(10), 
408(a)(6), 408(b)(3), or 457(d)(2), as the case may 
be, as determined under regulations prescribed 
by the Secretary. 

(c) Qualified retirement plan 

For purposes of this section, the term ‘‘quali-
fied retirement plan’’ means— 

(1) a plan described in section 401(a) which 
includes a trust exempt from tax under sec-
tion 501(a), 

(2) an annuity plan described in section 
403(a), 

(3) an annuity contract described in section 
403(b), 

(4) an individual retirement account de-
scribed in section 408(a), or 

(5) an individual retirement annuity de-
scribed in section 408(b). 

Such term includes any plan, contract, account, 
or annuity which, at any time, has been deter-
mined by the Secretary to be such a plan, con-
tract, account, or annuity. 

(d) Waiver of tax in certain cases 

If the taxpayer establishes to the satisfaction 
of the Secretary that— 

(1) the shortfall described in subsection (a) 
in the amount distributed during any taxable 
year was due to reasonable error, and 

(2) reasonable steps are being taken to rem-
edy the shortfall, 

the Secretary may waive the tax imposed by 
subsection (a) for the taxable year. 

(Added Pub. L. 93–406, title II, § 2002(e), Sept. 2, 
1974, 88 Stat. 967; amended Pub. L. 94–455, title 
XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834; 
Pub. L. 95–600, title I, § 157(i)(1), Nov. 6, 1978, 92 
Stat. 2808; Pub. L. 99–514, title XI, § 1121(a)(1), 
title XVIII, § 1852(a)(7)(B), (C), Oct. 22, 1986, 100 
Stat. 2464, 2866.) 

AMENDMENTS 

1986—Pub. L. 99–514, § 1121(a)(1), amended section gen-
erally, substituting provisions imposing an excise tax 
on certain accumulations in qualified retirement plans 
for provisions imposing an excise tax on certain accu-
mulations in individual retirement accounts and annu-
ities. 

Subsec. (a). Pub. L. 99–514, § 1852(a)(7)(B), substituted 
‘‘section 408(a)(6) or 408(b)(3)’’ for ‘‘section 408(a)(6) or 
(7), or 408(b)(3) or (4)’’. 

Subsec. (b). Pub. L. 99–514, § 1852(a)(7)(C), substituted 
‘‘section 408(a)(6) or 408(b)(3)’’ for ‘‘section 408(a)(6) or 
(7) or 408(b)(3) or (4)’’. 

1978—Subsec. (c). Pub. L. 95–600 added subsec. (c). 
1976—Subsec. (b). Pub. L. 94–455 struck out ‘‘or his 

delegate’’ after ‘‘Secretary’’. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1121(a)(1) of Pub. L. 99–514 ap-
plicable to years beginning after Dec. 31, 1988, with spe-
cial provisions for plans maintained pursuant to collec-
tive bargaining agreements ratified before Mar. 1, 1986, 
and transition rules, see section 1121(d) of Pub. L. 
99–514, set out as a note under section 401 of this title. 

Amendment by section 1852(a)(7)(B), (C) of Pub. L. 
99–514 effective, except as otherwise provided, as if in-
cluded in the provisions of the Tax Reform Act of 1984, 
Pub. L. 98–369, div. A, to which such amendment re-
lates, see section 1881 of Pub. L. 99–514, set out as a note 
under section 48 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 157(i)(2) of Pub. L. 95–600 provided that: ‘‘The 
amendment made by paragraph (1) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1975.’’ 

EFFECTIVE DATE 

Section effective Jan. 1, 1975, see section 2002(i)(2) of 
Pub. L. 93–406, set out as an Effective Date note under 
section 4973 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 72, 408, 6058 of 
this title; title 23 section 181. 

§ 4975. Tax on prohibited transactions 

(a) Initial taxes on disqualified person 

There is hereby imposed a tax on each prohib-
ited transaction. The rate of tax shall be equal 
to 15 percent of the amount involved with re-
spect to the prohibited transaction for each year 
(or part thereof) in the taxable period. The tax 
imposed by this subsection shall be paid by any 
disqualified person who participates in the pro-
hibited transaction (other than a fiduciary act-
ing only as such). 

(b) Additional taxes on disqualified person 

In any case in which an initial tax is imposed 
by subsection (a) on a prohibited transaction 
and the transaction is not corrected within the 
taxable period, there is hereby imposed a tax 
equal to 100 percent of the amount involved. The 
tax imposed by this subsection shall be paid by 
any disqualified person who participated in the 
prohibited transaction (other than a fiduciary 
acting only as such). 

(c) Prohibited transaction 

(1) General rule 

For purposes of this section, the term ‘‘pro-
hibited transaction’’ means any direct or indi-
rect— 

(A) sale or exchange, or leasing, of any 
property between a plan and a disqualified 
person; 

(B) lending of money or other extension of 
credit between a plan and a disqualified per-
son; 

(C) furnishing of goods, services, or facili-
ties between a plan and a disqualified per-
son; 

(D) transfer to, or use by or for the benefit 
of, a disqualified person of the income or as-
sets of a plan; 

(E) act by a disqualified person who is a fi-
duciary whereby he deals with the income or 
assets of a plan in his own interests or for 
his own account; or 

(F) receipt of any consideration for his 
own personal account by any disqualified 
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1 So in original. Probably should be ‘‘a’’. 

person who is a fiduciary from any party 
dealing with the plan in connection with a 
transaction involving the income or assets 
of the plan. 

(2) Special exemption 

The Secretary shall establish an exemption 
procedure for purposes of this subsection. Pur-
suant to such procedure, he may grant a con-
ditional or unconditional exemption of any 
disqualified person or transaction, orders of 
disqualified persons or transactions, from all 
or part of the restrictions imposed by para-
graph (1) of this subsection. Action under this 
subparagraph may be taken only after con-
sultation and coordination with the Secretary 
of Labor. The Secretary may not grant an ex-
emption under this paragraph unless he finds 
that such exemption is— 

(A) administratively feasible, 
(B) in the interests of the plan and of its 

participants and beneficiaries, and 
(C) protective of the rights of participants 

and beneficiaries of the plan. 

Before granting an exemption under this para-
graph, the Secretary shall require adequate 
notice to be given to interested persons and 
shall publish notice in the Federal Register of 
the pendency of such exemption and shall af-
ford interested persons an opportunity to 
present views. No exemption may be granted 
under this paragraph with respect to a trans-
action described in subparagraph (E) or (F) of 
paragraph (1) unless the Secretary affords an 
opportunity for a hearing and makes a deter-
mination on the record with respect to the 
findings required under subparagraphs (A), (B), 
and (C) of this paragraph, except that in lieu 
of such hearing the Secretary may accept any 
record made by the Secretary of Labor with 
respect to an application for exemption under 
section 408(a) of title I of the Employee Retire-
ment Income Security Act of 1974. 

(3) Special rule for individual retirement ac-
counts 

An individual for whose benefit an individ-
ual retirement account is established and his 
beneficiaries shall be exempt from the tax im-
posed by this section with respect to any 
transaction concerning such account (which 
would otherwise be taxable under this section) 
if, with respect to such transaction, the ac-
count ceases to be an individual retirement 
account by reason of the application of section 
408(e)(2)(A) or if section 408(e)(4) applies to 
such account. 

(4) Special rule for medical savings accounts 

An individual for whose benefit a medical 
savings account (within the meaning of sec-
tion 220(d)) is established shall be exempt from 
the tax imposed by this section with respect to 
any transaction concerning such account 
(which would otherwise be taxable under this 
section) if section 220(e)(2) applies to such 
transaction. 

(5) Special rule for education individual retire-
ment accounts 

An individual for whose benefit an education 
individual retirement account is established 

and any contributor to such account shall be 
exempt from the tax imposed by this section 
with respect to any transaction concerning 
such account (which would otherwise be tax-
able under this section) if section 530(d) ap-
plies with respect to such transaction. 

(d) Exemptions 

Except as provided in subsection (f)(6), the 
prohibitions provided in subsection (c) shall not 
apply to— 

(1) any loan made by the plan to a disquali-
fied person who is a participant or beneficiary 
of the plan if such loan— 

(A) is available to all such participants or 
beneficiaries on a reasonably equivalent 
basis, 

(B) is not made available to highly com-
pensated employees (within the meaning of 
section 414(q)) in an amount greater than the 
amount made available to other employees, 

(C) is made in accordance with specific 
provisions regarding such loans set forth in 
the plan, 

(D) bears a reasonable rate of interest, and 
(E) is adequately secured; 

(2) any contract, or reasonable arrangement, 
made with a disqualified person for office 
space, or legal, accounting, or other services 
necessary for the establishment or operation 
of the plan, if no more than reasonable com-
pensation is paid therefor; 

(3) any loan to an 1 leveraged employee stock 
ownership plan (as defined in subsection 
(e)(7)), if— 

(A) such loan is primarily for the benefit 
of participants and beneficiaries of the plan, 
and 

(B) such loan is at a reasonable rate of in-
terest, and any collateral which is given to 
a disqualified person by the plan consists 
only of qualifying employer securities (as 
defined in subsection (e)(8)); 

(4) the investment of all or part of a plan’s 
assets in deposits which bear a reasonable in-
terest rate in a bank or similar financial insti-
tution supervised by the United States or a 
State, if such bank or other institution is a fi-
duciary of such plan and if— 

(A) the plan covers only employees of such 
bank or other institution and employees of 
affiliates of such bank or other institution, 
or 

(B) such investment is expressly author-
ized by a provision of the plan or by a fidu-
ciary (other than such bank or institution or 
affiliates thereof) who is expressly empow-
ered by the plan to so instruct the trustee 
with respect to such investment; 

(5) any contract for life insurance, health in-
surance, or annuities with one or more insur-
ers which are qualified to do business in a 
State if the plan pays no more than adequate 
consideration, and if each such insurer or in-
surers is— 

(A) the employer maintaining the plan, or 
(B) a disqualified person which is wholly 

owned (directly or indirectly) by the em-
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ployer establishing the plan, or by any per-
son which is a disqualified person with re-
spect to the plan, but only if the total pre-
miums and annuity considerations written 
by such insurers for life insurance, health in-
surance, or annuities for all plans (and their 
employers) with respect to which such insur-
ers are disqualified persons (not including 
premiums or annuity considerations written 
by the employer maintaining the plan) do 
not exceed 5 percent of the total premiums 
and annuity considerations written for all 
lines of insurance in that year by such insur-
ers (not including premiums or annuity con-
siderations written by the employer main-
taining the plan); 

(6) the provision of any ancillary service by 
a bank or similar financial institution super-
vised by the United States or a State, if such 
service is provided at not more than reason-
able compensation, if such bank or other insti-
tution is a fiduciary of such plan, and if— 

(A) such bank or similar financial institu-
tion has adopted adequate internal safe-
guards which assure that the provision of 
such ancillary service is consistent with 
sound banking and financial practice, as de-
termined by Federal or State supervisory 
authority, and 

(B) the extent to which such ancillary 
service is provided is subject to specific 
guidelines issued by such bank or similar fi-
nancial institution (as determined by the 
Secretary after consultation with Federal 
and State supervisory authority), and under 
such guidelines the bank or similar financial 
institution does not provide such ancillary 
service— 

(i) in an excessive or unreasonable man-
ner, and 

(ii) in a manner that would be inconsist-
ent with the best interests of participants 
and beneficiaries of employee benefit 
plans; 

(7) the exercise of a privilege to convert se-
curities, to the extent provided in regulations 
of the Secretary but only if the plan receives 
no less than adequate consideration pursuant 
to such conversion; 

(8) any transaction between a plan and a 
common or collective trust fund or pooled in-
vestment fund maintained by a disqualified 
person which is a bank or trust company su-
pervised by a State or Federal agency or be-
tween a plan and a pooled investment fund of 
an insurance company qualified to do business 
in a State if— 

(A) the transaction is a sale or purchase of 
an interest in the fund, 

(B) the bank, trust company, or insurance 
company receives not more than a reason-
able compensation, and 

(C) such transaction is expressly permitted 
by the instrument under which the plan is 
maintained, or by a fiduciary (other than 
the bank, trust company, or insurance com-
pany, or an affiliate thereof) who has au-
thority to manage and control the assets of 
the plan; 

(9) receipt by a disqualified person of any 
benefit to which he may be entitled as a par-

ticipant or beneficiary in the plan, so long as 
the benefit is computed and paid on a basis 
which is consistent with the terms of the plan 
as applied to all other participants and bene-
ficiaries; 

(10) receipt by a disqualified person of any 
reasonable compensation for services ren-
dered, or for the reimbursement of expenses 
properly and actually incurred, in the per-
formance of his duties with the plan, but no 
person so serving who already receives full- 
time pay from an employer or an association 
of employers, whose employees are partici-
pants in the plan or from an employee organi-
zation whose members are participants in such 
plan shall receive compensation from such 
fund, except for reimbursement of expenses 
properly and actually incurred; 

(11) service by a disqualified person as a fidu-
ciary in addition to being an officer, employee, 
agent, or other representative of a disqualified 
person; 

(12) the making by a fiduciary of a distribu-
tion of the assets of the trust in accordance 
with the terms of the plan if such assets are 
distributed in the same manner as provided 
under section 4044 of title IV of the Employee 
Retirement Income Security Act of 1974 (relat-
ing to allocation of assets); 

(13) any transaction which is exempt from 
section 406 of such Act by reason of section 
408(e) of such Act (or which would be so ex-
empt if such section 406 applied to such trans-
action) or which is exempt from section 406 of 
such Act by reason of section 408(b)(12) of such 
Act; 

(14) any transaction required or permitted 
under part 1 of subtitle E of title IV or section 
4223 of the Employee Retirement Income Secu-
rity Act of 1974, but this paragraph shall not 
apply with respect to the application of sub-
section (c)(1) (E) or (F); or 

(15) a merger of multiemployer plans, or the 
transfer of assets or liabilities between multi-
employer plans, determined by the Pension 
Benefit Guaranty Corporation to meet the re-
quirements of section 4231 of such Act, but 
this paragraph shall not apply with respect to 
the application of subsection (c)(1) (E) or (F). 

(e) Definitions 

(1) Plan 

For purposes of this section, the term 
‘‘plan’’ means— 

(A) a trust described in section 401(a) 
which forms a part of a plan, or a plan de-
scribed in section 403(a), which trust or plan 
is exempt from tax under section 501(a), 

(B) an individual retirement account de-
scribed in section 408(a), 

(C) an individual retirement annuity de-
scribed in section 408(b), 

(D) a medical savings account described in 
section 220(d), 

(E) an education individual retirement ac-
count described in section 530, or 

(F) a trust, plan, account, or annuity 
which, at any time, has been determined by 
the Secretary to be described in any preced-
ing subparagraph of this paragraph. 
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(2) Disqualified person 

For purposes of this section, the term ‘‘dis-
qualified person’’ means a person who is— 

(A) a fiduciary; 
(B) a person providing services to the plan; 
(C) an employer any of whose employees 

are covered by the plan; 
(D) an employee organization any of whose 

members are covered by the plan; 
(E) an owner, direct or indirect, of 50 per-

cent or more of— 
(i) the combined voting power of all 

classes of stock entitled to vote or the 
total value of shares of all classes of stock 
of a corporation, 

(ii) the capital interest or the profits in-
terest of a partnership, or 

(iii) the beneficial interest of a trust or 
unincorporated enterprise, 

which is an employer or an employee organi-
zation described in subparagraph (C) or (D); 

(F) a member of the family (as defined in 
paragraph (6)) of any individual described in 
subparagraph (A), (B), (C), or (E); 

(G) a corporation, partnership, or trust or 
estate of which (or in which) 50 percent or 
more of— 

(i) the combined voting power of all 
classes of stock entitled to vote or the 
total value of shares of all classes of stock 
of such corporation, 

(ii) the capital interest or profits inter-
est of such partnership, or 

(iii) the beneficial interest of such trust 
or estate, 

is owned directly or indirectly, or held by 
persons described in subparagraph (A), (B), 
(C), (D), or (E); 

(H) an officer, director (or an individual 
having powers or responsibilities similar to 
those of officers or directors), a 10 percent or 
more shareholder, or a highly compensated 
employee (earning 10 percent or more of the 
yearly wages of an employer) of a person de-
scribed in subparagraph (C), (D), (E), or (G); 
or 

(I) a 10 percent or more (in capital or prof-
its) partner or joint venturer of a person de-
scribed in subparagraph (C), (D), (E), or (G). 

The Secretary, after consultation and coordi-
nation with the Secretary of Labor or his dele-
gate, may by regulation prescribe a percent-
age lower than 50 percent for subparagraphs 
(E) and (G) and lower than 10 percent for sub-
paragraphs (H) and (I). 

(3) Fiduciary 

For purposes of this section, the term ‘‘fidu-
ciary’’ means any person who— 

(A) exercises any discretionary authority 
or discretionary control respecting manage-
ment of such plan or exercises any authority 
or control respecting management or dis-
position of its assets, 

(B) renders investment advice for a fee or 
other compensation, direct or indirect, with 
respect to any moneys or other property of 
such plan, or has any authority or respon-
sibility to do so, or 

(C) has any discretionary authority or dis-
cretionary responsibility in the administra-
tion of such plan. 

Such term includes any person designated 
under section 405(c)(1)(B) of the Employee Re-
tirement Income Security Act of 1974. 

(4) Stockholdings 

For purposes of paragraphs (2)(E)(i) and 
(G)(i) there shall be taken into account indi-
rect stockholdings which would be taken into 
account under section 267(c), except that, for 
purposes of this paragraph, section 267(c)(4) 
shall be treated as providing that the members 
of the family of an individual are the members 
within the meaning of paragraph (6). 

(5) Partnerships; trusts 

For purposes of paragraphs (2)(E)(ii) and 
(iii), (G)(ii) and (iii), and (I) the ownership of 
profits or beneficial interests shall be deter-
mined in accordance with the rules for con-
structive ownership of stock provided in sec-
tion 267(c) (other than paragraph (3) thereof), 
except that section 267(c)(4) shall be treated as 
providing that the members of the family of 
an individual are the members within the 
meaning of paragraph (6). 

(6) Member of family 

For purposes of paragraph (2)(F), the family 
of any individual shall include his spouse, an-
cestor, lineal descendant, and any spouse of a 
lineal descendant. 

(7) Employee stock ownership plan 

The term ‘‘employee stock ownership plan’’ 
means a defined contribution plan— 

(A) which is a stock bonus plan which is 
qualified, or a stock bonus and a money pur-
chase plan both of which are qualified under 
section 401(a), and which are designed to in-
vest primarily in qualifying employer secu-
rities; and 

(B) which is otherwise defined in regula-
tions prescribed by the Secretary. 

A plan shall not be treated as an employee 
stock ownership plan unless it meets the re-
quirements of section 409(h), section 409(o), 
and, if applicable, section 409(n) and section 
664(g) and, if the employer has a registration- 
type class of securities (as defined in section 
409(e)(4)), it meets the requirements of section 
409(e). 

(8) Qualifying employer security 

The term ‘‘qualifying employer security’’ 
means any employer security within the 
meaning of section 409(l). If any moneys or 
other property of a plan are invested in shares 
of an investment company registered under 
the Investment Company Act of 1940, the in-
vestment shall not cause that investment 
company or that investment company’s in-
vestment adviser or principal underwriter to 
be treated as a fiduciary or a disqualified per-
son for purposes of this section, except when 
an investment company or its investment ad-
viser or principal underwriter acts in connec-
tion with a plan covering employees of the in-
vestment company, its investment adviser, or 
its principal underwriter. 

(9) Section made applicable to withdrawal li-
ability payment funds 

For purposes of this section— 
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(A) In general 

The term ‘‘plan’’ includes a trust described 
in section 501(c)(22). 

(B) Disqualified person 

In the case of any trust to which this sec-
tion applies by reason of subparagraph (A), 
the term ‘‘disqualified person’’ includes any 
person who is a disqualified person with re-
spect to any plan to which such trust is per-
mitted to make payments under section 4223 
of the Employee Retirement Income Secu-
rity Act of 1974. 

(f) Other definitions and special rules 

For purposes of this section— 

(1) Joint and several liability 

If more than one person is liable under sub-
section (a) or (b) with respect to any one pro-
hibited transaction, all such persons shall be 
jointly and severally liable under such sub-
section with respect to such transaction. 

(2) Taxable period 

The term ‘‘taxable period’’ means, with re-
spect to any prohibited transaction, the period 
beginning with the date on which the prohib-
ited transaction occurs and ending on the ear-
liest of— 

(A) the date of mailing a notice of defi-
ciency with respect to the tax imposed by 
subsection (a) under section 6212, 

(B) the date on which the tax imposed by 
subsection (a) is assessed, or 

(C) the date on which correction of the 
prohibited transaction is completed. 

(3) Sale or exchange; encumbered property 

A transfer or real or personal property by a 
disqualified person to a plan shall be treated 
as a sale or exchange if the property is subject 
to a mortgage or similar lien which the plan 
assumes or if it is subject to a mortgage or 
similar lien which a disqualified person placed 
on the property within the 10-year period end-
ing on the date of the transfer. 

(4) Amount involved 

The term ‘‘amount involved’’ means, with 
respect to a prohibited transaction, the great-
er of the amount of money and the fair market 
value of the other property given or the 
amount of money and the fair market value of 
the other property received; except that, in 
the case of services described in paragraphs (2) 
and (10) of subsection (d) the amount involved 
shall be only the excess compensation. For 
purposes of the preceding sentence, the fair 
market value— 

(A) in the case of the tax imposed by sub-
section (a), shall be determined as of the 
date on which the prohibited transaction oc-
curs; and 

(B) in the case of the tax imposed by sub-
section (b), shall be the highest fair market 
value during the taxable period. 

(5) Correction 

The terms ‘‘correction’’ and ‘‘correct’’ mean, 
with respect to a prohibited transaction, un-
doing the transaction to the extent possible, 
but in any case placing the plan in a financial 

position not worse than that in which it would 
be if the disqualified person were acting under 
the highest fiduciary standards. 

(6) Exemptions not to apply to certain trans-
actions 

(A) In general 

In the case of a trust described in section 
401(a) which is part of a plan providing con-
tributions or benefits for employees some or 
all of whom are owner-employees (as defined 
in section 401(c)(3)), the exemptions provided 
by subsection (d) (other than paragraphs (9) 
and (12)) shall not apply to a transaction in 
which the plan directly or indirectly— 

(i) lends any part of the corpus or income 
of the plan to, 

(ii) pays any compensation for personal 
services rendered to the plan to, or 

(iii) acquires for the plan any property 
from, or sells any property to, 

any such owner-employee, a member of the 
family (as defined in section 267(c)(4)) of any 
such owner-employee, or any corporation in 
which any such owner-employee owns, di-
rectly or indirectly, 50 percent or more of 
the total combined voting power of all class-
es of stock entitled to vote or 50 percent or 
more of the total value of shares of all class-
es of stock of the corporation. 

(B) Special rules for shareholder-employees, 
etc. 

(i) In general 

For purposes of subparagraph (A), the 
following shall be treated as owner-em-
ployees: 

(I) A shareholder-employee. 
(II) A participant or beneficiary of an 

individual retirement plan (as defined in 
section 7701(a)(37)). 

(III) An employer or association of em-
ployees which establishes such an indi-
vidual retirement plan under section 
408(c). 

(ii) Exception for certain transactions in-
volving shareholder-employees 

Subparagraph (A)(iii) shall not apply to 
a transaction which consists of a sale of 
employer securities to an employee stock 
ownership plan (as defined in subsection 
(e)(7)) by a shareholder-employee, a mem-
ber of the family (as defined in section 
267(c)(4)) of such shareholder-employee, or 
a corporation in which such a shareholder- 
employee owns stock representing a 50 per-
cent or greater interest described in sub-
paragraph (A). 

(C) Shareholder-employee 

For purposes of subparagraph (B), the term 
‘‘shareholder-employee’’ means an employee 
or officer of an S corporation who owns (or 
is considered as owning within the meaning 
of section 318(a)(1)) more than 5 percent of 
the outstanding stock of the corporation on 
any day during the taxable year of such cor-
poration. 

(g) Application of section 

This section shall not apply— 
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(1) in the case of a plan to which a guaran-
teed benefit policy (as defined in section 
401(b)(2)(B) of the Employee Retirement In-
come Security Act of 1974) is issued, to any as-
sets of the insurance company, insurance serv-
ice, or insurance organization merely because 
of its issuance of such policy; 

(2) to a governmental plan (within the mean-
ing of section 414(d)); or 

(3) to a church plan (within the meaning of 
section 414(e)) with respect to which the elec-
tion provided by section 410(d) has not been 
made. 

In the case of a plan which invests in any secu-
rity issued by an investment company reg-
istered under the Investment Company Act of 
1940, the assets of such plan shall be deemed to 
include such security but shall not, by reason of 
such investment, be deemed to include any as-
sets of such company. 

(h) Notification of Secretary of Labor 

Before sending a notice of deficiency with re-
spect to the tax imposed by subsection (a) or (b), 
the Secretary shall notify the Secretary of 
Labor and provide him a reasonable opportunity 
to obtain a correction of the prohibited trans-
action or to comment on the imposition of such 
tax. 

(i) Cross reference 

For provisions concerning coordination proce-
dures between Secretary of Labor and Secretary of 
the Treasury with respect to application of tax im-
posed by this section and for authority to waive im-
position of the tax imposed by subsection (b), see 
section 3003 of the Employee Retirement Income Se-
curity Act of 1974. 

(Added Pub. L. 93–406, title II, § 2003(a), Sept. 2, 
1974, 88 Stat. 971; amended Pub. L. 94–455, title 
XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834; 
Pub. L. 95–600, title I, § 141(f)(5), (6), Nov. 6, 1978, 
92 Stat. 2795; Pub. L. 96–222, title I, § 101(a)(7)(C), 
(K), (L)(iv)(III), (v)(XI), Apr. 1, 1980, 94 Stat. 
198–201; Pub. L. 96–364, title II, §§ 208(b), 209(b), 
Sept. 26, 1980, 94 Stat. 1289, 1290; Pub. L. 96–596, 
§ 2(a)(1)(K),(L), (2)(I), (3)(F), Dec. 24, 1980, 94 Stat. 
3469, 3471; Pub. L. 97–448, title III, § 305(d)(5), Jan. 
12, 1983, 96 Stat. 2400; Pub. L. 98–369, div. A, title 
IV, § 491(d)(45), (46), (e)(7), (8), July 18, 1984, 98 
Stat. 851–853; Pub. L. 99–514, title XI, 
§ 1114(b)(15)(A), title XVIII, §§ 1854(f)(3)(A), 
1899A(51), Oct. 22, 1986, 100 Stat. 2452, 2882, 2961; 
Pub. L. 101–508, title XI, § 11701(m), Nov. 5, 1990, 
104 Stat. 1388–513; Pub. L. 104–188, title I, 
§§ 1453(a), 1702(g)(3), Aug. 20, 1996, 110 Stat. 1817, 
1873; Pub. L. 104–191, title III, § 301(f), Aug. 21, 
1996, 110 Stat. 2051; Pub. L. 105–34, title II, 
§ 213(b), title X, § 1074(a), title XV, §§ 1506(b)(1), 
1530(c)(10), title XVI, § 1602(a)(5), Aug. 5, 1997, 111 
Stat. 816, 949, 1065, 1079, 1094; Pub. L. 105–206, 
title VI, § 6023(19), July 22, 1998, 112 Stat. 825.) 

REFERENCES IN TEXT 

The Employee Retirement Income Security Act of 
1974, referred to in subsecs. (c)(2), (d)(12) to (15), (e)(3), 
(9)(B), (g)(1), and (i) is Pub. L. 93–406, Sept. 2, 1974, 88 
Stat. 829, as amended. Part 1 of subtitle E of title IV of 
such Act is classified generally to part 1 (29 U.S.C. 1381 
et seq.) of subtitle E of subchapter III of chapter 18 of 
Title 29, Labor. Sections 401, 405, 406, 408, 3003, 4044, 4223, 
and 4231 of such Act are classified to sections 1101, 1105, 

1106, 1108, 1203, 1344, 1403, and 1411, respectively, of Title 
29. For complete classification of this Act to the Code, 
see Short Title note set out under section 1001 of Title 
29 and Tables. 

The Investment Company Act of 1940, referred to in 
subsecs. (e)(8) and (g), is title I of act Aug. 22, 1940, ch. 
686, 54 Stat. 789, as amended, which is classified gener-
ally to subchapter I (§ 80a–1 et seq.) of chapter 2D of 
Title 15, Commerce and Trade. For complete classifica-
tion of this Act to the Code, see section 80a–51 of Title 
15 and Tables. 

AMENDMENTS 

1998—Subsec. (c)(3). Pub. L. 105–206, § 6023(19)(A), sub-
stituted ‘‘exempt from the tax’’ for ‘‘exempt for the 
tax’’. 

Subsec. (i). Pub. L. 105–206, § 6023(19)(B), substituted 
‘‘Secretary of the Treasury’’ for ‘‘Secretary of Treas-
ury’’. 

1997—Subsec. (a). Pub. L. 105–34, § 1074(a), substituted 
‘‘15 percent’’ for ‘‘10 percent’’. 

Subsec. (c)(4). Pub. L. 105–34, § 1602(a)(5), substituted 
‘‘if section 220(e)(2) applies to such transaction.’’ for 
‘‘if, with respect to such transaction, the account 
ceases to be a medical savings account by reason of the 
application of section 220(e)(2) to such account.’’ 

Subsec. (c)(5). Pub. L. 105–34, § 213(b)(2), added par. (5). 
Subsec. (d). Pub. L. 105–34, § 1506(b)(1)(B)(ii), struck 

out concluding provisions which read as follows: ‘‘The 
exemptions provided by this subsection (other than 
paragraphs (9) and (12)) shall not apply to any trans-
action with respect to a trust described in section 
401(a) which is part of a plan providing contributions or 
benefits for employees some or all of whom are owner- 
employees (as defined in section 401(c)(3)) in which a 
plan directly or indirectly lends any part of the corpus 
or income of the plan to, pays any compensation for 
personal services rendered to the plan to, or acquires 
for the plan any property from or sells any property to, 
any such owner-employee, a member of the family (as 
defined in section 267(c)(4)) of any such owner-em-
ployee, or a corporation controlled by any such owner- 
employee through the ownership, directly or indirectly, 
of 50 percent or more of the total combined voting 
power of all classes of stock entitled to vote or 50 per-
cent or more of the total value of shares of all classes 
of stock of the corporation. For purposes of the preced-
ing sentence, a shareholder-employee (as defined in sec-
tion 1379, as in effect on the day before the date of the 
enactment of the Subchapter S Revision Act of 1982), a 
participant or beneficiary of an individual retirement 
account or an individual retirement annuity (as defined 
in section 408), and an employer or association of em-
ployees which establishes such an account or annuity 
under section 408(c) shall be deemed to be an owner-em-
ployee.’’ 

Pub. L. 105–34, § 1506(b)(1)(B)(i), substituted ‘‘Except 
as provided in subsection (f)(6), the prohibitions’’ for 
‘‘The prohibitions’’ in introductory provisions. 

Subsec. (e)(1)(D) to (F). Pub. L. 105–34, § 213(b)(1), 
struck out ‘‘or’’ at end of subpar. (D), added subpar. (E), 
and redesignated former subpar. (E) as (F). 

Subsec. (e)(7). Pub. L. 105–34, § 1530(c)(10), inserted 
‘‘and section 664(g)’’ after ‘‘section 409(n)’’ in conclud-
ing provisions. 

Subsec. (f)(6). Pub. L. 105–34, § 1506(b)(1)(A), added par. 
(6). 

1996—Subsec. (a). Pub. L. 104–188, § 1453(a), substituted 
‘‘10 percent’’ for ‘‘5 percent’’. 

Subsec. (c)(4). Pub. L. 104–191, § 301(f)(1), added par. (4). 
Subsec. (d)(13). Pub. L. 104–188, § 1702(g)(3), substituted 

‘‘408(b)(12)’’ for ‘‘408(b)’’. 
Subsec. (e)(1). Pub. L. 104–191, § 301(f)(2), reenacted 

heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘For pur-
poses of this section, the term ‘plan’ means a trust de-
scribed in section 401(a) which forms a part of a plan, 
or a plan described in section 403(a), which trust or plan 
is exempt from tax under section 501(a), an individual 
retirement account described in section 408(a) or an in-
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dividual retirement annuity described in section 408(b) 
(or a trust, plan, account, or annuity which, at any 
time, has been determined by the Secretary to be such 
a trust, plan, or account).’’ 

1990—Subsec. (d)(13). Pub. L. 101–508 inserted before 
semicolon at end ‘‘or which is exempt from section 406 
of such Act by reason of section 408(b) of such Act’’. 

1986—Subsec. (d). Pub. L. 99–514, § 1899A(51), inserted a 
closing parenthesis after ‘‘and (12)’’ in second sentence. 

Subsec. (d)(1)(B). Pub. L. 99–514, § 1114(b)(15)(A), sub-
stituted ‘‘highly compensated employees (within the 
meaning of section 414(q))’’ for ‘‘highly compensated 
employees, officers, or shareholders’’. 

Subsec. (e)(7). Pub. L. 99–514, § 1854(f)(3)(A), inserted 
‘‘, section 409(o), and, if applicable, section 409(n)’’ in 
last sentence. 

1984—Subsec. (d). Pub. L. 98–369, § 491(d)(45), sub-
stituted in provision following par. (15) ‘‘or an individ-
ual retirement annuity (as defined in section 408)’’ for 
‘‘, individual retirement annuity, or an individual re-
tirement bond (as defined in section 408 or 409)’’. 

Subsec. (e)(1). Pub. L. 98–369, § 491(d)(46), struck out 
‘‘or 405(a)’’ after ‘‘section 403(a)’’ and ‘‘or a retirement 
bond described in section 409’’ after ‘‘section 408(b)’’, 
and substituted ‘‘or annuity’’ for ‘‘annuity, or bond’’ 
and ‘‘or account’’ for ‘‘account, or bond’’. 

Subsec. (e)(7). Pub. L. 98–369, § 491(e)(7), substituted 
‘‘section 409(h)’’ for ‘‘section 409A(h)’’, ‘‘section 
409(e)(4)’’ for ‘‘section 409A(e)(4)’’, and ‘‘section 409(e)’’ 
for ‘‘section 409A(e)’’. 

Subsec. (e)(8). Pub. L. 98–369, § 491(e)(8), substituted 
‘‘section 409(l)’’ for ‘‘section 409A(l)’’. 

1983—Subsec. (d). Pub. L. 97–448 inserted ‘‘, as in ef-
fect on the day before the date of the enactment of the 
Subchapter S Revision Act of 1982’’ after ‘‘section 1379’’ 
in last sentence. 

1980—Subsec. (b). Pub. L. 96–596, § 2(a)(1)(K), sub-
stituted ‘‘taxable period’’ for ‘‘correction period’’. 

Subsec. (d)(14), (15). Pub. L. 96–364, § 208(b), added pars. 
(14) and (15). 

Subsec. (e)(7). Pub. L. 96–222, § 101(a)(7)(K), (L)(iv)(III), 
(v)(XI), substituted references to an employee stock 
ownership plan, for references to a leveraged employee 
stock ownership plan wherever appearing therein, and 
substituted provisions relating to treatment of a plan 
as an employee stock ownership plan, for provisions re-
lating to treatment of a plan as a leveraged employee 
stock ownership plan. 

Subsec. (e)(8). Pub. L. 96–222, § 101(a)(7)(C), substituted 
provisions defining ‘‘qualifying employer security’’ 
within the meaning of section 409A(l), for provisions de-
fining such term as stock, or otherwise an equity secu-
rity, or within the meaning of section 503(e)(1) to (3). 

Subsec. (e)(9). Pub. L. 96–364, § 209(b), added par. (9). 
Subsec. (f)(2)(B), (C). Pub. L. 96–596, § 2(a)(2)(I), added 

subpar. (B) and redesignated former subpar. (B) as (C). 
Subsec. (f)(4)(B). Pub. L. 96–596, § 2(a)(1)(L), sub-

stituted ‘‘taxable period’’ for ‘‘correction period’’. 
Subsec. (f)(6). Pub. L. 96–596, § 2(a)(3)(F), struck out 

par. (6), which defined correction period, with respect 
to a prohibited transaction, as the period beginning on 
the date on which the prohibited transaction occurs 
and ending 90 days after the date of mailing of a notice 
of deficiency with respect to the tax imposed by subsec. 
(b) of this section under section 6212 of this title, ex-
tended by any period in which a deficiency cannot be 
assessed under section 6213(a) of this title and any 
other period which the Secretary determines is reason-
able and necessary to bring about the correction of the 
prohibited transaction. 

1978—Subsec. (d)(3). Pub. L. 95–600, § 141(f)(6), sub-
stituted ‘‘leveraged employee’’ for ‘‘employee’’. 

Subsec. (e)(7). Pub. L. 95–600, § 141(f)(5), substituted in 
heading ‘‘Leveraged employee’’ for ‘‘Employee’’, and in 
text, ‘‘leveraged employee’’ for ‘‘employee’’ and in-
serted provision that a plan not be treated as a lever-
aged employee stock ownership plan unless it meet the 
requirements of section 409A(e) and (h). 

1976—Subsecs. (c) to (f). Pub. L. 94–455 struck out ‘‘or 
his delegate’’ after ‘‘Secretary’’ wherever appearing. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by section 213(b) of Pub. L. 105–34 appli-
cable to taxable years beginning after Dec. 31, 1997, see 
section 213(f) of Pub. L. 105–34, set out as a note under 
section 26 of this title. 

Section 1074(b) of Pub. L. 105–34 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall apply to prohibited transactions occurring 
after the date of the enactment of this Act [Aug. 5, 
1997].’’ 

Amendment by section 1506(b)(1) of Pub. L. 105–34 ap-
plicable to taxable years beginning after Dec. 31, 1997, 
see section 1506(c) of Pub. L. 105–34, set out as a note 
under section 409 of this title. 

Amendment by section 1530(c)(10) of Pub. L. 105–34 ap-
plicable to transfers made by trusts to, or for the use 
of, an employee stock ownership plan after Aug. 5, 1997, 
see section 1530(d) of Pub. L. 105–34, set out as a note 
under section 401 of this title. 

Amendment by section 1602(a)(5) of Pub. L. 105–34 ef-
fective as if included in the provisions of the Health In-
surance Portability and Accountability Act of 1996, 
Pub. L. 104–191, to which such amendment relates, see 
section 1602(i) of Pub. L. 105–34, set out as a note under 
section 26 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENTS 

Amendment by Pub. L. 104–191 applicable to taxable 
years beginning after Dec. 31, 1996, see section 301(j) of 
Pub. L. 104–191, set out as a note under section 62 of 
this title. 

Section 1453(b) of Pub. L. 104–188 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall apply to prohibited transactions occurring 
after the date of the enactment of this Act [Aug. 20, 
1996].’’ 

Amendment by section 1702(g)(3) of Pub. L. 104–188 ef-
fective, except as otherwise expressly provided, as if in-
cluded in the provision of the Revenue Reconciliation 
Act of 1990, Pub. L. 101–508, title XI, to which such 
amendment relates, see section 1702(i) of Pub. L. 
104–188, set out as a note under section 38 of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–508 effective, except as 
otherwise provided, as if included in the provision of 
the Revenue Reconciliation Act of 1989, Pub. L. 101–239, 
title VII, to which such amendment relates, see section 
11701(n) of Pub. L. 101–508, set out as a note under sec-
tion 42 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1114(b)(15)(A) of Pub. L. 99–514 
applicable to years beginning after Dec. 31, 1988, see 
section 1114(c)(3) of Pub. L. 99–514, set out as a note 
under section 414 of this title. 

Amendment by section 1854(f)(3)(A) of Pub. L. 99–514 
effective Oct. 22, 1986, see section 1854(f)(4)(A) of Pub. L. 
99–514, set out as a note under section 409 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 491(d)(45), (46) of Pub. L. 98–369 
applicable to obligations issued after Dec. 31, 1983, see 
section 491(f)(1) of Pub. L. 98–369, set out as a note 
under section 62 of this title. 

Amendment by section 491(e)(7), (8) of Pub. L. 98–369 
effective Jan. 1, 1984, see section 491(f)(3) of Pub. L. 
98–369, set out as a note under section 401 of this title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 97–448 effective on date of en-
actment of Subchapter S Revision Act of 1982 [Oct. 19, 
1982], see section 311(c)(4) of Pub. L. 97–448, set out as a 
note under section 1368 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENTS 

For effective date of amendment by Pub. L. 96–596 
with respect to any first tier tax and to any second tier 
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tax, see section 2(d) of Pub. L. 96–596, set out as an Ef-
fective Date note under section 4961 of this title. 

Amendment by section 208(b) of Pub. L. 96–364 effec-
tive Sept. 26, 1980, see section 210(a) of Pub. L. 96–364, 
set out as an Effective Date note under section 418 of 
this title. 

Amendment by section 209(b) of Pub. L. 96–364 appli-
cable to taxable years ending after Sept. 26, 1980, see 
section 210(c) of Pub. L. 96–364, set out as an Effective 
Date note under section 418 of this title. 

Section 101(b)(1)(C) of Pub. L. 96–222 provided that: 
‘‘The amendment made by subparagraph (C) of sub-
section (a)(6) [probably should be ‘(a)(7)’, which amend-
ed this section] shall apply to stock acquired after De-
cember 31, 1979.’’ 

Amendment by section 101(a)(7)(K), (L)(iv)(III), 
(v)(XI) of Pub. L. 96–222 effective, except as otherwise 
provided, as if it had been included in the provision of 
the Revenue Act of 1978, Pub. L. 95–600, to which such 
amendment relates, see section 201 of Pub. L. 96–222, set 
out as a note under section 32 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 141(h) of Pub. L. 95–600, as added by Pub. L. 
96–222, title I, § 101(a)(7)(B), Apr. 1, 1980, 94 Stat. 197; 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided 
that: ‘‘Paragraphs (5) and (6) of subsection (f) [section 
141(f)(5), (6) of Pub. L. 95–600] shall apply— 

‘‘(1) insofar as they make the requirements of sub-
sections (e) and (h)(1)(B) of section 409A [now section 
409] of the Internal Revenue Code of 1986 [formerly 
I.R.C. 1954] applicable to section 4975 of such Code, to 
stock acquired after December 31, 1979, and 

‘‘(2) insofar as they make paragraphs (1)(A) and (2) 
of section 409A(h) [now section 409(h)] of such Code 
applicable to such section 4975, to distributions after 
December 31, 1978.’’ 

EFFECTIVE DATE; SAVINGS PROVISION 

Section 2003(c) of Pub. L. 93–406, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1)(A) The amendments made by this section [enact-
ing this section and amending section 503 of this title] 
shall take effect on January 1, 1975. 

‘‘(B) If, before the amendments made by this section 
[enacting this section and amending section 503 of this 
title] take effect, an organization described in section 
401(a) of the Internal Revenue Code of 1986 [formerly 
I.R.C. 1954] is denied exemption under section 501(a) of 
such Code by reason of section 503 of such Code, the de-
nial of such exemption shall not apply if the disquali-
fied person elects (in such manner and at such time as 
the Secretary or his delegate shall by regulations pre-
scribe) to pay, with respect to the prohibited trans-
action (within the meaning of section 503(b) or (g)) 
which resulted in such denial of exemption, a tax in the 
amount and in the manner provided with respect to the 
tax imposed under section 4975 of such Code. An elec-
tion made under this subparagraph, once made, shall be 
irrevocable. The Secretary of the Treasury or his dele-
gate shall prescribe such regulations as may be nec-
essary to carry out the purposes of this subparagraph. 

‘‘(2) Section 4975 of the Internal Revenue Code of 1986 
(relating to tax on prohibited transactions) shall not 
apply to— 

‘‘(A) a loan of money or other extension of credit 
between a plan and a disqualified person under a 
binding contract in effect on July 1, 1974 (or pursuant 
to renewals of such a contract), until June 30, 1984, if 
such loan or other extension of credit remains at 
least as favorable to the plan as an arm’s-length 
transaction with an unrelated party would be, and if 
the execution of the contract, the making of the loan, 
or the extension of credit was not, at the time of such 
execution, making, or extension, a prohibited trans-
action (within the meaning of section 503(b) of such 
Code) or the corresponding provisions of prior law); 

‘‘(B) a lease of joint use of property involving the 
plan and a disqualified person pursuant to a binding 

contract in effect on July 1, 1974 (or pursuant to re-
newals of such a contract), until June 30, 1984, if such 
lease or joint use remains at least as favorable to the 
plan as an arm’s-length transaction with an unre-
lated party would be and if the execution of the con-
tract was not, at the time of such execution, a pro-
hibited transaction (within the meaning of section 
503(b) of such Code) or the corresponding provisions of 
prior law; 

‘‘(C) the sale, exchange, or other disposition of 
property described in subparagraph (B) between a 
plan and a disqualified person before June 30, 1984, 
if— 

‘‘(i) in the case of a sale, exchange, or other dis-
position of the property by the plan to the disquali-
fied person, the plan receives an amount which is 
not less than the fair market value of the property 
at the time of such disposition; and 

‘‘(ii) in the case of the acquisition of the property 
by the plan, the plan pays an amount which is not 
in excess of the fair market value of the property at 
the time of such acquisition: 
‘‘(D) Until June 30, 1977, the provision of services to 

which subparagraphs (A), (B), and (C) do not apply be-
tween a plan and a disqualified person (i) under a 
binding contract in effect on July 1, 1974 (or pursuant 
to renewals of such contract), or (ii) if the disquali-
fied person ordinarily and customarily furnished such 
services on June 30, 1974, if such provision of services 
remains at least as favorable to the plan as an arm’s- 
length transaction with an unrelated party would be 
and if the provision of services was not, at the time 
of such provision, a prohibited transaction (within 
the meaning of section 503(b) of such Code) or the cor-
responding provisions of prior law; or 

‘‘(E) the sale, exchange, or other disposition of 
property which is owned by a plan on June 30, 1974, 
and all times thereafter, to a disqualified person, if 
such plan is required to dispose of such property in 
order to comply with the provisions of section 
407(a)(2)(A) (relating to the prohibition against hold-
ing excess employer securities and employer real 
property) of the Employee Retirement Income Secu-
rity Act of 1974 [29 U.S.C. 1107(a)(2)] and if the plan re-
ceives not less than adequate consideration. 

For the purposes of this paragraph, the term ‘disquali-
fied person’ has the meaning provided by section 
4975(e)(2) of the Internal Revenue Code of 1986.’’ 

REGULATIONS 

Secretary of the Treasury or his delegate to issue be-
fore Feb. 1, 1988, final regulations to carry out amend-
ments made by section 1114 of Pub. L. 99–514, see sec-
tion 1141 of Pub. L. 99–514, set out as a note under sec-
tion 401 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1998 

For provisions directing that if any amendments 
made by subtitle D [§§ 1401–1465] of title I of Pub. L. 
104–188 require an amendment to any plan or annuity 
contract, such amendment shall not be required to be 
made before the first day of the first plan year begin-
ning on or after Jan. 1, 1998, see section 1465 of Pub. L. 
104–188, set out as a note under section 401 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

INTENT OF CONGRESS CONCERNING EMPLOYEE STOCK 
OWNERSHIP PLANS 

Section 803(h) of Pub. L. 94–455 provided that: ‘‘The 
Congress, in a series of laws (the Regional Rail Reorga-
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nization Act of 1973, the Employee Retirement Income 
Security Act of 1974, the Trade Act of 1974, and the Tax 
Reduction Act of 1975) and this Act has made clear its 
interest in encouraging employee stock ownership 
plans as a bold and innovative method of strengthening 
the free private enterprise system which will solve the 
dual problems of securing capital funds for necessary 
capital growth and of bringing about stock ownership 
by all corporate employees. The Congress is deeply con-
cerned that the objectives sought by this series of laws 
will be made unattainable by regulations and rulings 
which treat employee stock ownership plans as conven-
tional retirement plans, which reduce the freedom of 
the employee trusts and employers to take the nec-
essary steps to implement the plans, and which other-
wise block the establishment and success of these 
plans. Because of the special purposes for which em-
ployee stock ownership plans are established, it is con-
sistent with the intent of Congress to permit these 
plans (whether structured as pension, stock bonus, or 
profit-sharing plans) to distribute income on employer 
securities currently.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 401, 404, 408, 409, 
411, 414, 415, 420, 503, 512, 514, 664, 674, 856, 1042, 2056, 4943, 
4947, 4963, 4978, 4980, 6213, 6501, 6503, 6511, 7422 of this 
title; title 5 section 8477; title 15 section 632; title 19 
sections 2345, 2373; title 29 sections 1054, 1055, 1056, 1101, 
1107, 1132, 1203, 1342, 1403; title 45 section 726. 

§ 4976. Taxes with respect to funded welfare ben-
efit plans 

(a) General rule 

If— 
(1) an employer maintains a welfare benefit 

fund, and 
(2) there is a disqualified benefit provided 

during any taxable year, 

there is hereby imposed on such employer a tax 
equal to 100 percent of such disqualified benefit. 

(b) Disqualified benefit 

For purposes of subsection (a)— 

(1) In general 

The term ‘‘disqualified benefit’’ means— 
(A) any post-retirement medical benefit or 

life insurance benefit provided with respect 
to a key employee if a separate account is 
required to be established for such employee 
under section 419A(d) and such payment is 
not from such account, 

(B) any post-retirement medical benefit or 
life insurance benefit provided with respect 
to an individual in whose favor discrimina-
tion is prohibited unless the plan meets the 
requirements of section 505(b) with respect 
to such benefit (whether or not such require-
ments apply to such plan), and 

(C) any portion of a welfare benefit fund 
reverting to the benefit of the employer. 

(2) Exception for collective bargaining plans 

Paragraph (1)(B) shall not apply to any plan 
maintained pursuant to an agreement between 
employee representatives and 1 or more em-
ployers if the Secretary finds that such agree-
ment is a collective bargaining agreement and 
that the benefits referred to in paragraph 
(1)(B) were the subject of good faith bargain-
ing between such employee representatives 
and such employer or employers. 

(3) Exception for nondeductible contributions 

Paragraph (1)(C) shall not apply to any 
amount attributable to a contribution to the 

fund which is not allowable as a deduction 
under section 419 for the taxable year or any 
prior taxable year (and such contribution shall 
not be included in any carryover under section 
419(d)). 

(4) Exception for certain amounts charged 
against existing reserve 

Subparagraphs (A) and (B) of paragraph (1) 
shall not apply to post-retirement benefits 
charged against an existing reserve for post- 
retirement medical or life insurance benefits 
(as defined in section 512(a)(3)(E)) or charged 
against the income on such reserve. 

(c) Definitions 

For purposes of this section, the terms used in 
this section shall have the same respective 
meanings as when used in subpart D of part I of 
subchapter D of chapter 1. 

(Added Pub. L. 98–369, div. A, title V, § 511(c)(1), 
July 18, 1984, 98 Stat. 861; amended Pub. L. 
99–514, title XVIII, § 1851(a)(11), Oct. 22, 1986, 100 
Stat. 2861; Pub. L. 100–647, title I, 
§ 1011B(a)(27)(A), (B), title III, § 3021(a)(1)(C), Nov. 
10, 1988, 102 Stat. 3487, 3626; Pub. L. 101–140, title 
II, § 203(a)(2), Nov. 8, 1989, 103 Stat. 830.) 

CODIFICATION 

Pub. L. 101–140 amended this section to read as if the 
amendments made by section 1011B(a)(27) of Pub. L. 
100–647 (enacting subsec. (c)) had not been enacted. Sub-
sequent to enactment by Pub. L. 100–647, subsec. (c) was 
amended by Pub. L. 100–647, § 3021(a)(1)(C). See 1988 
Amendment note below. 

AMENDMENTS 

1989—Subsec. (b)(5). Pub. L. 101–140 amended subsec. 
(b) to read as if amendments by Pub. L. 100–647, 
§ 1011B(a)(27)(B), had not been enacted, see 1988 Amend-
ment note below. 

Subsecs. (c), (d). Pub. L. 101–140 amended this section 
to read as if amendments by Pub. L. 100–647, 
§ 1011B(a)(27)(A), had not been enacted, see 1988 Amend-
ment note below. 

1988—Subsec. (b)(5). Pub. L. 100–647, § 1011B(a)(27)(B), 
added par. (5) relating to limitation in case of benefits 
to which section 89 applies. 

Subsec. (c). Pub. L. 100–647, § 1011B(a)(27)(A), added 
subsec. (c) relating to tax on funded welfare benefit 
funds which include discriminatory employee benefit 
plan. Former subsec. (c) redesignated (d). 

Subsec. (c)(1)(B). Pub. L. 100–647, § 3021(a)(1)(C)(i), sub-
stituted ‘‘any testing year (as defined in section 
89(j)(13))’’ for ‘‘any plan year’’, see Codification note 
above. 

Subsec. (c)(2)(A). Pub. L. 100–647, § 3021(a)(1)(C)(ii), 
substituted ‘‘testing’’ for ‘‘plan’’ in cls. (i) and (ii), see 
Codification note above. 

Subsec. (d). Pub. L. 100–647, § 1011B(a)(27)(A), redesig-
nated former subsec. (c) as (d). 

1986—Subsec. (b). Pub. L. 99–514 amended subsec. (b) 
generally. Prior to amendment, subsec. (b) read as fol-
lows: ‘‘For purposes of subsection (a), the term ‘dis-
qualified benefit’ means— 

‘‘(1) any medical benefit or life insurance benefit 
provided with respect to a key employee other than 
from a separate account established for such owner 
under section 419A(d), and 

‘‘(2) any post-retirement medical or life insurance 
benefit unless the plan meets the requirements of 
section 505(b)(1) with respect to such benefit, and 

‘‘(3) any portion of such fund reverting to the bene-
fit of the employer.’’ 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–140 effective as if included 
in section 1151 of Pub. L. 99–514, see section 203(c) of 
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Pub. L. 101–140, set out as a note under section 79 of 
this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 1011B(a)(27)(A), (B) of Pub. L. 
100–647 effective, except as otherwise provided, as if in-
cluded in the provision of the Tax Reform Act of 1986, 
Pub. L. 99–514, to which such amendment relates, see 
section 1019(a) of Pub. L. 100–647, set out as a note 
under section 1 of this title. 

Amendment by section 3021(a)(1)(C) of Pub. L. 100–647 
effective as if included in the amendments by section 
1151 of Pub. L. 99–514, see section 3021(d)(1) of Pub. L. 
100–647, set out as a note under section 129 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 effective, except as 
otherwise provided, as if included in the provisions of 
the Tax Reform Act of 1984, Pub. L. 98–369, div. A, to 
which such amendment relates, see section 1881 of Pub. 
L. 99–514, set out as a note under section 48 of this title. 

EFFECTIVE DATE 

Section applicable to benefits provided after Dec. 31, 
1985, see section 511(e)(7) of Pub. L. 98–369, set out as a 
note under section 419 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

§ 4977. Tax on certain fringe benefits provided by 
an employer 

(a) Imposition of tax 

In the case of an employer to whom an elec-
tion under this section applies for any calendar 
year, there is hereby imposed a tax for such cal-
endar year equal to 30 percent of the excess 
fringe benefits. 

(b) Excess fringe benefits 

For purposes of subsection (a), the term ‘‘ex-
cess fringe benefits’’ means, with respect to any 
calendar year— 

(1) the aggregate value of the fringe benefits 
provided by the employer during the calendar 
year which were not includible in gross in-
come under paragraphs (1) and (2) of section 
132(a), over 

(2) 1 percent of the aggregate amount of 
compensation— 

(A) which was paid by the employer during 
such calendar year to employees, and 

(B) was includible in gross income for pur-
poses of chapter 1. 

(c) Effect of election on section 132(a) 

If— 
(1) an election under this section is in effect 

with respect to an employer for any calendar 
year, and 

(2) at all times on or after January 1, 1984, 
and before the close of the calendar year in-
volved, substantially all of the employees of 
the employer were entitled to employee dis-
counts on goods or services provided by the 
employer in 1 line of business, 

for purposes of paragraphs (1) and (2) of section 
132(a) (but not for purposes of section 132(h)), all 
employees of any line of business of the em-
ployer which was in existence on January 1, 
1984, shall be treated as employees of the line of 
business referred to in paragraph (2). 

(d) Period of election 

An election under this section shall apply to 
the calendar year for which made and all subse-
quent calendar years unless revoked by the em-
ployer. 

(e) Treatment of controlled groups 

All employees treated as employed by a single 
employer under subsection (b), (c), or (m) of sec-
tion 414 shall be treated as employed by a single 
employer for purposes of this section. 

(f) Section to apply only to employment within 
the United States 

Except as otherwise provided in regulations, 
this section shall apply only with respect to em-
ployment within the United States. 

(Added Pub. L. 98–369, div. A, title V, § 531(e)(1), 
July 18, 1984, 98 Stat. 885; amended Pub. L. 
99–514, title XVIII, § 1853(c)(1), (2), Oct. 22, 1986, 
100 Stat. 2871; Pub. L. 103–66, title XIII, 
§ 13213(d)(3)(D), Aug. 10, 1993, 107 Stat. 474; Pub. 
L. 104–188, title I, § 1704(t)(66), Aug. 20, 1996, 110 
Stat. 1890.) 

AMENDMENTS 

1996—Subsec. (c). Pub. L. 104–188 substituted ‘‘section 
132(h)’’ for ‘‘section 132(i)(2)’’ in closing provisions. 

1993—Subsec. (c). Pub. L. 103–66 substituted ‘‘section 
132(i)(2)’’ for ‘‘section 132(g)(2)’’ in closing provisions. 

1986—Subsec. (c)(2). Pub. L. 99–514, § 1853(c)(1), amend-
ed par. (2) generally. Prior to amendment, par. (2) read 
as follows: ‘‘as of January 1, 1984, substantially all of 
the employees of the employer were entitled to em-
ployee discounts or services provided by the employer 
in 1 line of business,’’. 

Subsec. (f). Pub. L. 99–514, § 1853(c)(2), added subsec. 
(f). 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–66 applicable to reim-
bursements or other payments in respect of expenses 
incurred after Dec. 31, 1993, see section 13213(e) of Pub. 
L. 103–66, set out as a note under section 62 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 effective, except as 
otherwise provided, as if included in the provisions of 
the Tax Reform Act of 1984, Pub. L. 98–369, div. A, to 
which such amendment relates, see section 1881 of Pub. 
L. 99–514, set out as a note under section 48 of this title. 

EFFECTIVE DATE 

Section effective Jan. 1, 1985, see section 531(h) of 
Pub. L. 98–369, set out as a note under section 132 of 
this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 
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1 So in original. Probably should be preceded by an open paren-

thesis. 

APPLICATION OF SUBSECTION (c) OF THIS SECTION TO 
AGRICULTURAL COOPERATIVES INCORPORATED IN 1964 

Section 1853(c)(3) of Pub. L. 99–514 provided that: ‘‘For 
purposes of determining whether the requirements of 
section 4977(c) of the Internal Revenue Code of 1954 
[now 1986] are met in the case of an agricultural cooper-
ative incorporated in 1964, there shall not be taken into 
account employees of a member of the same controlled 
group as such cooperative which became a member dur-
ing July 1980.’’ 

§ 4978. Tax on certain dispositions by employee 
stock ownership plans and certain coopera-
tives 

(a) Tax on dispositions of securities to which sec-
tion 1042 applies before close of minimum 
holding period 

If, during the 3-year period after the date on 
which the employee stock ownership plan or eli-
gible worker-owned cooperative acquired any 
qualified securities in a sale to which section 
1042 applied or acquired any qualified employer 
securities in a qualified gratuitous transfer to 
which section 664(g) applied, such plan or coop-
erative disposes of any qualified securities and— 

(1) the total number of shares held by such 
plan or cooperative after such disposition is 
less than the total number of employer securi-
ties held immediately after such sale, or 

(2) except to the extent provided in regula-
tions, the value of qualified securities held by 
such plan or cooperative after such disposition 
is less than 30 percent of the total value of all 
employer securities as of such disposition 60 1 
percent of the total value of all employer secu-
rities as of such disposition in the case of any 
qualified employer securities acquired in a 
qualified gratuitous transfer to which section 
664(g) applied), 

there is hereby imposed a tax on the disposition 
equal to the amount determined under sub-
section (b). 

(b) Amount of tax 

(1) In general 

The amount of the tax imposed by sub-
section (a) shall be equal to 10 percent of the 
amount realized on the disposition. 

(2) Limitation 

The amount realized taken into account 
under paragraph (1) shall not exceed that por-
tion allocable to qualified securities acquired 
in the sale to which section 1042 applied or ac-
quired in the qualified gratuitous transfer to 
which section 664(g) applied determined as if 
such securities were disposed of— 

(A) first from qualified securities to which 
section 1042 applied or to which section 
664(g) applied acquired during the 3-year pe-
riod ending on the date of the disposition, 
beginning with the securities first so ac-
quired, and 

(B) then from any other employer securi-
ties. 

If subsection (d) applies to a disposition, the 
disposition shall be treated as made from em-
ployer securities in the opposite order of the 
preceding sentence. 

(3) Distributions to employees 

The amount realized on any distribution to 
an employee for less than fair market value 
shall be determined as if the qualified security 
had been sold to the employee at fair market 
value. 

(c) Liability for payment of taxes 

The tax imposed by this subsection shall be 
paid by— 

(1) the employer, or 
(2) the eligible worker-owned cooperative, 

that made the written statement described in 
section 664(g)(1)(E) or in section 1042(b)(3) (as the 
case may be). 

(d) Section not to apply to certain dispositions 

(1) Certain distributions to employees 

This section shall not apply with respect to 
any distribution of qualified securities (or sale 
of such securities) which is made by reason 
of— 

(A) the death of the employee, 
(B) the retirement of the employee after 

the employee has attained 591⁄2 years of age, 
(C) the disability of the employee (within 

the meaning of section 72(m)(7)), or 
(D) the separation of the employee from 

service for any period which results in a 1- 
year break in service (within the meaning of 
section 411(a)(6)(A)). 

(2) Certain reorganizations 

In the case of any exchange of qualified se-
curities in any reorganization described in sec-
tion 368(a)(1) for stock of another corporation, 
such exchange shall not be treated as a dis-
position for purposes of this section. 

(3) Liquidation of corporation into cooperative 

In the case of any exchange of qualified se-
curities pursuant to the liquidation of the cor-
poration issuing qualified securities into the 
eligible worker-owned cooperative in a trans-
action which meets the requirements of sec-
tion 332 (determined by substituting ‘‘100 per-
cent’’ for ‘‘80 percent’’ each place it appears in 
section 332(b)(1)), such exchange shall not be 
treated as a disposition for purposes of this 
section. 

(4) Dispositions to meet diversification require-
ments 

This section shall not apply to any disposi-
tion of qualified securities which is required 
under section 401(a)(28). 

(e) Definitions and special rules 

For purposes of this section— 

(1) Employee stock ownership plan 

The term ‘‘employee stock ownership plan’’ 
has the meaning given to such term by section 
4975(e)(7). 

(2) Qualified securities 

The term ‘‘qualified securities’’ has the 
meaning given to such term by section 
1042(c)(1); except that such section shall be ap-
plied without regard to subparagraph (B) 
thereof for purposes of applying this section 
and section 4979A with respect to securities ac-
quired in a qualified gratuitous transfer (as 
defined in section 664(g)(1)). 
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(3) Eligible worker-owned cooperative 

The term ‘‘eligible worker-owned coopera-
tive’’ has the meaning given to such term by 
section 1042(c)(2). 

(4) Disposition 

The term ‘‘disposition’’ includes any dis-
tribution. 

(5) Employer securities 

The term ‘‘employer securities’’ has the 
meaning given to such term by section 409(l). 

(Added Pub. L. 98–369, div. A, title V, § 545(a), 
July 18, 1984, 98 Stat. 894; amended Pub. L. 
99–514, title XVIII, § 1854(e), Oct. 22, 1986, 100 
Stat. 2880; Pub., L. 100–203, title X, § 10413(b)(1), 
Dec. 22, 1987, 101 Stat. 1330–438; Pub. L. 100–647, 
title I, § 1011B(j)(4), Nov. 10, 1988, 102 Stat. 3492; 
Pub. L. 101–239, title VII, § 7304(a)(2)(C)(ii), Dec. 
19, 1989, 103 Stat. 2353; Pub. L. 104–188, title I, 
§ 1602(b)(4), Aug. 20, 1996, 110 Stat. 1834; Pub. L. 
105–34, title XV, § 1530(c)(11)–(14), Aug. 5, 1997, 111 
Stat. 1079.) 

AMENDMENTS 

1997—Subsec. (a). Pub. L. 105–34, § 1530(c)(11)(A), in-
serted ‘‘or acquired any qualified employer securities 
in a qualified gratuitous transfer to which section 
664(g) applied’’ after ‘‘section 1042 applied’’ in introduc-
tory provisions. 

Subsec. (a)(2). Pub. L. 105–34, § 1530(c)(11)(B), inserted 
before comma at end ‘‘60 percent of the total value of 
all employer securities as of such disposition in the 
case of any qualified employer securities acquired in a 
qualified gratuitous transfer to which section 664(g) ap-
plied)’’. 

Subsec. (b)(2). Pub. L. 105–34, § 1530(c)(12)(A), inserted 
‘‘or acquired in the qualified gratuitous transfer to 
which section 664(g) applied’’ after ‘‘section 1042 ap-
plied’’ in introductory provisions. 

Subsec. (b)(2)(A). Pub. L. 105–34, § 1530(c)(12)(B), in-
serted ‘‘or to which section 664(g) applied’’ after ‘‘sec-
tion 1042 applied’’. 

Subsec. (c). Pub. L. 105–34, § 1530(c)(13), substituted 
‘‘written statement described in section 664(g)(1)(E) or 
in section 1042(b)(3) (as the case may be)’’ for ‘‘written 
statement described in section 1042(b)(3)’’. 

Subsec. (e)(2). Pub. L. 105–34, § 1530(c)(14), inserted be-
fore period at end ‘‘; except that such section shall be 
applied without regard to subparagraph (B) thereof for 
purposes of applying this section and section 4979A 
with respect to securities acquired in a qualified gratu-
itous transfer (as defined in section 664(g)(1))’’. 

1996—Subsec. (b)(2). Pub. L. 104–188 added subpars. (A) 
and (B) and closing provisions and struck out former 
subpars. (A) to (D) and closing provisions which read as 
follows: 

‘‘(A) first, from section 133 securities (as defined in 
section 4978B(e)(2)) acquired during the 3-year period 
ending on the date of such disposition, beginning 
with the securities first so acquired. 

‘‘(B) second, from section 133 securities (as so de-
fined) acquired before such 3-year period unless such 
securities (or proceeds from the disposition) have 
been allocated to accounts of participants or bene-
ficiaries. 

‘‘(C) third, from qualified securities to which sec-
tion 1042 applied acquired during the 3-year period 
ending on the date of the disposition, beginning with 
the securities first so acquired, and 

‘‘(D) then from any other employer securities. 
If subsection (d) or section 4978B(d) applies to a disposi-
tion, the disposition shall be treated as made from em-
ployer securities in the opposite order of the preceding 
sentence.’’ 

1989—Subsec. (b)(2). Pub. L. 101–239 substituted ‘‘de-
termined as if such securities were disposed of—’’, sub-

pars. (A) to (D), and concluding provision for ‘‘(deter-
mined as if such securities were disposed of in the order 
described in section 4978A(e))’’. 

1988—Subsec. (d)(4). Pub. L. 100–647 added par. (4). 
1987—Subsec. (b)(2). Pub. L. 100–203 substituted ‘‘(de-

termined as if such securities were disposed of in the 
order described in section 4978A(e))’’ for ‘‘(determined 
as if such securities were disposed of before any other 
securities)’’. 

1986—Subsec. (a)(1). Pub. L. 99–514, § 1854(e)(1), sub-
stituted ‘‘than’’ for ‘‘then’’. 

Subsec. (b)(1). Pub. L. 99–514, § 1854(e)(2), substituted 
‘‘subsection (a)’’ for ‘‘paragraph (1)’’. 

Subsec. (c). Pub. L. 99–514, § 1854(e)(3), substituted 
‘‘section 1042(b)(3)’’ for ‘‘section 1042(a)(2)(B)’’. 

Subsec. (d)(1)(C). Pub. L. 99–514, § 1854(e)(4), sub-
stituted ‘‘section 72(m)(7)’’ for ‘‘section 72(m)(5)’’. 

Subsec. (d)(3). Pub. L. 99–514, § 1854(e)(7), added par. 
(3). 

Subsec. (e)(2). Pub. L. 99–514, § 1854(e)(5), substituted 
‘‘section 1042(c)(1)’’ for ‘‘section 1042(b)(1)’’. 

Subsec. (e)(3). Pub. L. 99–514, § 1854(e)(6), substituted 
‘‘section 1042(c)(2)’’ for ‘‘section 1042(b)(1)’’. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 applicable to transfers 
made by trusts to, or for the use of, an employee stock 
ownership plan after Aug. 5, 1997, see section 1530(d) of 
Pub. L. 105–34, set out as a note under section 401 of 
this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 1602(b)(1) of Pub. L. 104–188 ap-
plicable to loans made after Aug. 20, 1996, with excep-
tion and provisions relating to certain refinancings, see 
section 1602(c) of Pub. L. 104–188, set out as an Effective 
Date of Repeal note under former section 133 of this 
title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 applicable to estates 
of decedents dying after Dec. 19, 1989, see section 
7304(a)(3) of Pub. L. 101–239, set out as a note under sec-
tion 409 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 10413(c) of Pub. L. 100–203 provided that: ‘‘The 
amendments made by this section [enacting section 
4978A of this title and amending this section] shall 
apply to taxable events (within the meaning of section 
4978A(c) of the Internal Revenue Code of 1986) occurring 
after February 26, 1987.’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 effective, except as 
otherwise provided, as if included in the provisions of 
the Tax Reform Act of 1984, Pub. L. 98–369, div. A, to 
which such amendment relates, see section 1881 of Pub. 
L. 99–514, set out as a note under section 48 of this title. 

EFFECTIVE DATE 

Section 545(c) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion] shall apply to taxable years beginning after the 
date of enactment of this Act [July 18, 1984].’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
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99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 664, 1042, 4979A 
of this title. 

[§ 4978A. Repealed. Pub. L. 101–239, title VII, 
§ 7304(a)(2)(C)(i), Dec. 19, 1989, 103 Stat. 2353] 

Section, added Pub. L. 100–203, title X, § 10413(a), Dec. 
22, 1987, 101 Stat. 1330–436; amended Pub. L. 100–647, title 
VI, § 6060(a), Nov. 10, 1988, 102 Stat. 3699, related to tax 
on certain dispositions of employer securities to which 
section 2057 applied. 

EFFECTIVE DATE OF REPEAL 

Repeal applicable to estates of decedents dying after 
Dec. 19, 1989, see section 7304(a)(3) of Pub. L. 101–239, set 
out as an Effective Date of 1989 Amendment note under 
section 409 of this title. 

[§ 4978B. Repealed. Pub. L. 104–188, title I, 
§ 1602(b)(5)(A), Aug. 20, 1996, 110 Stat. 1834] 

Section, added Pub. L. 101–239, title VII, § 7301(d)(1), 
Dec. 19, 1989, 103 Stat. 2347; amended Pub. L. 101–508, 
title XI, § 11701(e), Nov. 5, 1990, 104 Stat. 1388–507, related 
to tax on disposition of employer securities to which 
former section 133 of this title applied. 

EFFECTIVE DATE OF REPEAL 

Repeal applicable to loans made after Aug. 20, 1996, 
with exception and provisions relating to certain re-
financings, see section 1602(c) of Pub. L. 104–188, set out 
as a note under former section 133 of this title. 

§ 4979. Tax on certain excess contributions 

(a) General rule 

In the case of any plan, there is hereby im-
posed a tax for the taxable year equal to 10 per-
cent of the sum of— 

(1) any excess contributions under such plan 
for the plan year ending in such taxable year, 
and 

(2) any excess aggregate contributions under 
the plan for the plan year ending in such tax-
able year. 

(b) Liability for tax 

The tax imposed by subsection (a) shall be 
paid by the employer. 

(c) Excess contributions 

For purposes of this section, the term ‘‘excess 
contributions’’ has the meaning given such term 
by sections 401(k)(8)(B), 408(k)(6)(C), and 
501(c)(18). 

(d) Excess aggregate contribution 

For purposes of this section, the term ‘‘excess 
aggregate contribution’’ has the meaning given 
to such term by section 401(m)(6)(B). For pur-
poses of determining excess aggregate contribu-
tions under an annuity contract described in 
section 403(b), such contract shall be treated as 
a plan described in subsection (e)(1). 

(e) Plan 

For purposes of this section, the term ‘‘plan’’ 
means— 

(1) a plan described in section 401(a) which 
includes a trust exempt from tax under sec-
tion 501(a), 

(2) any annuity plan described in section 
403(a), 

(3) any annuity contract described in section 
403(b), 

(4) a simplified employee pension of an em-
ployer which satisfies the requirements of sec-
tion 408(k), and 

(5) a plan described in section 501(c)(18). 

Such term includes any plan which, at any time, 
has been determined by the Secretary to be such 
a plan. 

(f) No tax where excess distributed within 21⁄2 
months of close of year 

(1) In general 

No tax shall be imposed under this section 
on any excess contribution or excess aggregate 
contribution, as the case may be, to the extent 
such contribution (together with any income 
allocable thereto) is distributed (or, if forfeit-
able, is forfeited) before the close of the first 
21⁄2 months of the following plan year. 

(2) Year of inclusion 

(A) In general 

Except as provided in subparagraph (B), 
any amount distributed as provided in para-
graph (1) shall be treated as received and 
earned by the recipient in his taxable year 
for which such contribution was made. 

(B) De minimis distributions 

If the total excess contributions and ex-
cess aggregate contributions distributed to a 
recipient under a plan for any plan year are 
less than $100, such distributions (and any 
income allocable thereto) shall be treated as 
earned and received by the recipient in his 
taxable year in which such distributions 
were made. 

(Added Pub. L. 99–514, title XI, § 1117(b)(1), Oct. 
22, 1986, 100 Stat. 2461; amended Pub. L. 100–647, 
title I, § 1011(l)(8)–(11), Nov. 10, 1988, 102 Stat. 
3470, 3471.) 

AMENDMENTS 

1988—Subsec. (a)(1). Pub. L. 100–647, § 1011(l)(8), struck 
out ‘‘a cash or deferred arrangement which is part of’’ 
after ‘‘contributions under’’. 

Subsec. (c). Pub. L. 100–647, § 1011(l)(9), struck out 
‘‘403(b),’’ and substituted ‘‘408(k)(6)(C)’’ for 
‘‘408(k)(8)(B)’’. 

Subsec. (d). Pub. L. 100–647, § 1011(l)(10), inserted sen-
tence at end relating to determination of excess aggre-
gate contributions under certain annuity contracts. 

Subsec. (f)(2). Pub. L. 100–647, § 1011(l)(11), substituted 
‘‘Year of inclusion’’ for ‘‘Included in prior year’’ as 
heading, and amended text generally. Prior to amend-
ment, text read as follows: ‘‘Any amount distributed as 
provided in paragraph (1) shall be treated as received 
and earned by the recipient in his taxable year for 
which such contribution was made.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE 

Section applicable to plan years beginning after Dec. 
31, 1986, with special provisions for plans maintained 
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pursuant to collective bargaining agreements ratified 
before Mar. 1, 1986, and for annuity contracts under sec-
tion 403(b) of this title, see section 1117(d) of Pub. L. 
99–514, set out as an Effective Date of 1986 Amendment 
note under section 401 of this title. 

REGULATIONS 

Secretary of the Treasury or his delegate to issue be-
fore Feb. 1, 1988, final regulations to carry out this sec-
tion, see section 1141 of Pub. L. 99–514, set out as a note 
under section 401 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 401, 408, 501 of 
this title. 

§ 4979A. Tax on certain prohibited allocations of 
qualified securities 

(a) Imposition of tax 

If— 
(1) there is a prohibited allocation of quali-

fied securities by any employee stock owner-
ship plan or eligible worker-owned coopera-
tive, or 

(2) there is an allocation described in section 
664(g)(5)(A), 

there is hereby imposed a tax on such allocation 
equal to 50 percent of the amount involved. 

(b) Prohibited allocation 

For purposes of this section, the term ‘‘prohib-
ited allocation’’ means— 

(1) any allocation of qualified securities ac-
quired in a sale to which section 1042 applies 
which violates the provisions of section 409(n), 
and 

(2) any benefit which accrues to any person 
in violation of the provisions of section 409(n). 

(c) Liability for tax 

The tax imposed by this section shall be paid 
by— 

(1) the employer sponsoring such plan, or 
(2) the eligible worker-owned cooperative, 

which made the written statement described in 
section 664(g)(1)(E) or in section 1042(b)(3)(B) (as 
the case may be). 

(d) Special statute of limitations for tax attrib-
utable to certain allocations 

The statutory period for the assessment of any 
tax imposed by this section on an allocation de-
scribed in subsection (a)(2) of qualified employer 
securities shall not expire before the date which 
is 3 years from the later of— 

(1) the 1st allocation of such securities in 
connection with a qualified gratuitous trans-
fer (as defined in section 664(g)(1)), or 

(2) the date on which the Secretary is noti-
fied of the allocation described in subsection 
(a)(2). 

(e) Definitions 

Terms used in this section have the same re-
spective meaning as when used in section 4978. 

(Added and amended Pub. L. 99–514, title XI, 
§ 1172(b)(2), title XVIII, § 1854(a)(9)(A), Oct. 22, 
1986, 100 Stat. 2514, 2877; Pub. L. 101–239, title 
VII, § 7304(a)(2)(D), Dec. 19, 1989, 103 Stat. 2353; 
Pub. L. 104–188, title I, § 1704(t)(22), Aug. 20, 1996, 
110 Stat. 1888; Pub. L. 105–34, title XV, 
§ 1530(c)(15)–(17), Aug. 5, 1997, 111 Stat. 1079, 1080.) 

AMENDMENTS 

1997—Subsec. (a). Pub. L. 105–34, § 1530(c)(15), amended 
heading and text of subsec. (a) generally. Prior to 
amendment, text read as follows: ‘‘If there is a prohib-
ited allocation of qualified securities by any employee 
stock ownership plan or eligible worker-owned coopera-
tive, there is hereby imposed a tax on such allocation 
equal to 50 percent of the amount involved.’’ 

Subsec. (c). Pub. L. 105–34, § 1530(c)(16), amended head-
ing and text of subsec. (c) generally. Prior to amend-
ment, text read as follows: ‘‘The tax imposed by this 
section shall be paid by— 

‘‘(1) the employer sponsoring such plan, or 
‘‘(2) the eligible worker-owned cooperative, 

which made the written statement described in section 
1042(b)(3)(B).’’ 

Subsecs. (d), (e). Pub. L. 105–34, § 1530(c)(17), added 
subsec. (d) and redesignated former subsec. (d) as (e). 

1996—Subsec. (c). Pub. L. 104–188 amended directory 
language of Pub. L. 101–239, § 7304(a)(2)(D)(ii). See 1989 
Amendment note below. 

1989—Subsec. (b)(1). Pub. L. 101–239, § 7304(a)(2)(D)(i), 
struck out ‘‘or section 2057’’ after ‘‘section 1042’’. 

Subsec. (c). Pub. L. 101–239, § 7304(a)(2)(D)(ii), as 
amended by Pub. L. 104–188, struck out ‘‘or section 
2057(d)’’ after ‘‘section 1042(b)(3)(B)’’ in concluding pro-
visions. 

1986—Subsec. (b)(1). Pub. L. 99–514, § 1172(b)(2)(A), in-
serted reference to section 2057. 

Subsec. (c). Pub. L. 99–514, § 1172(b)(2)(B), inserted ref-
erence to section 2057(d). 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 applicable to transfers 
made by trusts to, or for the use of, an employee stock 
ownership plan after Aug. 5, 1997, see section 1530(d) of 
Pub. L. 105–34, set out as a note under section 401 of 
this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 applicable to estates 
of decedents dying after Dec. 19, 1989, see section 
7304(a)(3) of Pub. L. 101–239, set out as a note under sec-
tion 409 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1172(b)(2) of Pub. L. 99–514 ap-
plicable to sales after Oct. 22, 1986, with respect to 
which election is made by executor of an estate who is 
required to file the return of the tax imposed by this 
title on a date (including extensions) after Oct. 22, 1986, 
see section 1172(c) of Pub. L. 99–514, set out as a note 
under section 409 of this title. 

EFFECTIVE DATE 

Section 1854(a)(9)(D) of Pub. L. 99–514 provided that: 
‘‘The amendments made by this paragraph [enacting 
this section and amending section 1042 of this title] 
shall apply to sales of securities after the date of the 
enactment of this Act [Oct. 22, 1986].’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
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section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 409, 664, 1042, 
4978 of this title. 

§ 4980. Tax on reversion of qualified plan assets 
to employer 

(a) Imposition of tax 

There is hereby imposed a tax of 20 percent of 
the amount of any employer reversion from a 
qualified plan. 

(b) Liability for tax 

The tax imposed by subsection (a) shall be 
paid by the employer maintaining the plan. 

(c) Definitions and special rules 

For purposes of this section— 

(1) Qualified plan 

The term ‘‘qualified plan’’ means any plan 
meeting the requirements of section 401(a) or 
403(a), other than— 

(A) a plan maintained by an employer if 
such employer has, at all times, been exempt 
from tax under subtitle A, or 

(B) a governmental plan (within the mean-
ing of section 414(d)). 

Such term shall include any plan which, at 
any time, has been determined by the Sec-
retary to be a qualified plan. 

(2) Employer reversion 

(A) In general 

The term ‘‘employer reversion’’ means the 
amount of cash and the fair market value of 
other property received (directly or indi-
rectly) by an employer from the qualified 
plan. 

(B) Exceptions 

The term ‘‘employer reversion’’ shall not 
include— 

(i) except as provided in regulations, any 
amount distributed to or on behalf of any 
employee (or his beneficiaries) if such 
amount could have been so distributed be-
fore termination of such plan without vio-
lating any provision of section 401, or 

(ii) any distribution to the employer 
which is allowable under section 401(a)(2)— 

(I) in the case of a multiemployer plan, 
by reason of mistakes of law or fact or 
the return of any withdrawal liability 
payment, 

(II) in the case of a plan other than a 
multiemployer plan, by reason of mis-
take of fact, or 

(III) in the case of any plan, by reason 
of the failure of the plan to initially 
qualify or the failure of contributions to 
be deductible. 

(3) Exception for employee stock ownership 
plans 

(A) In general 

If, upon an employer reversion from a 
qualified plan, any applicable amount is 
transferred from such plan to an employee 
stock ownership plan described in section 

4975(e)(7) or a tax credit employee stock 
ownership plan (as described in section 409), 
such amount shall not be treated as an em-
ployer reversion for purposes of this section 
(or includible in the gross income of the em-
ployer) if— 

(i) the requirements of subparagraphs 
(B), (C), and (D) are met, and 

(ii) under the plan, employer securities 
to which subparagraph (B) applies must, 
except to the extent necessary to meet the 
requirements of section 401(a)(28), remain 
in the plan until distribution to partici-
pants in accordance with the provisions of 
such plan. 

(B) Investment in employer securities 

The requirements of this subparagraph are 
met if, within 90 days after the transfer (or 
such longer period as the Secretary may pre-
scribe), the amount transferred is invested 
in employer securities (as defined in section 
409(l)) or used to repay loans used to pur-
chase such securities. 

(C) Allocation requirements 

The requirements of this subparagraph are 
met if the portion of the amount transferred 
which is not allocated under the plan to ac-
counts of participants in the plan year in 
which the transfer occurs— 

(i) is credited to a suspense account and 
allocated from such account to accounts of 
participants no less rapidly than ratably 
over a period not to exceed 7 years, and 

(ii) when allocated to accounts of par-
ticipants under the plan, is treated as an 
employer contribution for purposes of sec-
tion 415(c), except that— 

(I) the annual addition (as determined 
under section 415(c)) attributable to each 
such allocation shall not exceed the 
value of such securities as of the time 
such securities were credited to such sus-
pense account, and 

(II) no additional employer contribu-
tions shall be permitted to an employee 
stock ownership plan described in sub-
paragraph (A) of the employer before the 
allocation of such amount. 

The amount allocated in the year of transfer 
shall not be less than the lesser of the maxi-
mum amount allowable under section 415 or 
1⁄8 of the amount attributable to the securi-
ties acquired. In the case of dividends on se-
curities held in the suspense account, the re-
quirements of this subparagraph are met 
only if the dividends are allocated to ac-
counts of participants or paid to partici-
pants in proportion to their accounts, or 
used to repay loans used to purchase em-
ployer securities. 

(D) Participants 

The requirements of this subparagraph are 
met if at least half of the participants in the 
qualified plan are participants in the em-
ployee stock ownership plan (as of the close 
of the 1st plan year for which an allocation 
of the securities is required). 
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(E) Applicable amount 

For purposes of this paragraph, the term 
‘‘applicable amount’’ means any amount 
which— 

(i) is transferred after March 31, 1985, and 
before January 1, 1989, or 

(ii) is transferred after December 31, 1988, 
pursuant to a termination which occurs 
after March 31, 1985, and before January 1, 
1989. 

(F) No credit or deduction allowed 

No credit or deduction shall be allowed 
under chapter 1 for any amount transferred 
to an employee stock ownership plan in a 
transfer to which this paragraph applies. 

(G) Amount transferred to include income 
thereon, etc. 

The amount transferred shall not be treat-
ed as meeting the requirements of subpara-
graphs (B) and (C) unless amounts attrib-
utable to such amount also meet such re-
quirements. 

(4) Time for payment of tax 

For purposes of subtitle F, the time for pay-
ment of the tax imposed by subsection (a) 
shall be the last day of the month following 
the month in which the employer reversion oc-
curs. 

(d) Increase in tax for failure to establish re-
placement plan or increase benefits 

(1) In general 

Subsection (a) shall be applied by substitut-
ing ‘‘50 percent’’ for ‘‘20 percent’’ with respect 
to any employer reversion from a qualified 
plan unless— 

(A) the employer establishes or maintains 
a qualified replacement plan, or 

(B) the plan provides benefit increases 
meeting the requirements of paragraph (3). 

(2) Qualified replacement plan 

For purposes of this subsection, the term 
‘‘qualified replacement plan’’ means a quali-
fied plan established or maintained by the em-
ployer in connection with a qualified plan ter-
mination (hereinafter referred to as the ‘‘re-
placement plan’’) with respect to which the 
following requirements are met: 

(A) Participation requirement 

At least 95 percent of the active partici-
pants in the terminated plan who remain as 
employees of the employer after the termi-
nation are active participants in the replace-
ment plan. 

(B) Asset transfer requirement 

(i) 25 percent cushion 

A direct transfer from the terminated 
plan to the replacement plan is made be-
fore any employer reversion, and the 
transfer is in an amount equal to the ex-
cess (if any) of— 

(I) 25 percent of the maximum amount 
which the employer could receive as an 
employer reversion without regard to 
this subsection, over 

(II) the amount determined under 
clause (ii). 

(ii) Reduction for increase in benefits 

The amount determined under this 
clause is an amount equal to the present 
value of the aggregate increases in the ac-
crued benefits under the terminated plan 
of any participants or beneficiaries pursu-
ant to a plan amendment which— 

(I) is adopted during the 60-day period 
ending on the date of termination of the 
qualified plan, and 

(II) takes effect immediately on the 
termination date. 

(iii) Treatment of amount transferred 

In the case of the transfer of any amount 
under clause (i)— 

(I) such amount shall not be includible 
in the gross income of the employer, 

(II) no deduction shall be allowable 
with respect to such transfer, and 

(III) such transfer shall not be treated 
as an employer reversion for purposes of 
this section. 

(C) Allocation requirements 

(i) In general 

In the case of any defined contribution 
plan, the portion of the amount trans-
ferred to the replacement plan under sub-
paragraph (B)(i) is— 

(I) allocated under the plan to the ac-
counts of participants in the plan year in 
which the transfer occurs, or 

(II) credited to a suspense account and 
allocated from such account to accounts 
of participants no less rapidly than rat-
ably over the 7-plan-year period begin-
ning with the year of the transfer. 

(ii) Coordination with section 415 limita-
tion 

If, by reason of any limitation under sec-
tion 415, any amount credited to a sus-
pense account under clause (i)(II) may not 
be allocated to a participant before the 
close of the 7-year period under such 
clause— 

(I) such amount shall be allocated to 
the accounts of other participants, and 

(II) if any portion of such amount may 
not be allocated to other participants by 
reason of any such limitation, shall be 
allocated to the participant as provided 
in section 415. 

(iii) Treatment of income 

Any income on any amount credited to a 
suspense account under clause (i)(II) shall 
be allocated to accounts of participants no 
less rapidly than ratably over the remain-
der of the period determined under such 
clause (after application of clause (ii)). 

(iv) Unallocated amounts at termination 

If any amount credited to a suspense ac-
count under clause (i)(II) is not allocated 
as of the termination date of the replace-
ment plan— 

(I) such amount shall be allocated to 
the accounts of participants as of such 
date, except that any amount which may 
not be allocated by reason of any limita-
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tion under section 415 shall be allocated 
to the accounts of other participants, 
and 

(II) if any portion of such amount may 
not be allocated to other participants 
under subclause (I) by reason of such 
limitation, such portion shall be treated 
as an employer reversion to which this 
section applies. 

(3) Pro rata benefit increases 

(A) In general 

The requirements of this paragraph are 
met if a plan amendment to the terminated 
plan is adopted in connection with the ter-
mination of the plan which provides pro rata 
increases in the accrued benefits of all quali-
fied participants which— 

(i) have an aggregate present value not 
less than 20 percent of the maximum 
amount which the employer could receive 
as an employer reversion without regard 
to this subsection, and 

(ii) take effect immediately on the ter-
mination date. 

(B) Pro rata increase 

For purposes of subparagraph (A), a pro 
rata increase is an increase in the present 
value of the accrued benefit of each qualified 
participant in an amount which bears the 
same ratio to the aggregate amount deter-
mined under subparagraph (A)(i) as— 

(i) the present value of such partici-
pant’s accrued benefit (determined with-
out regard to this subsection), bears to 

(ii) the aggregate present value of ac-
crued benefits of the terminated plan (as 
so determined). 

Notwithstanding the preceding sentence, the 
aggregate increases in the present value of 
the accrued benefits of qualified participants 
who are not active participants shall not ex-
ceed 40 percent of the aggregate amount de-
termined under subparagraph (A)(i) by sub-
stituting ‘‘equal to’’ for ‘‘not less than’’. 

(4) Coordination with other provisions 

(A) Limitations 

A benefit may not be increased under para-
graph (2)(B)(ii) or (3)(A), and an amount may 
not be allocated to a participant under para-
graph (2)(C), if such increase or allocation 
would result in a failure to meet any re-
quirement under section 401(a)(4) or 415. 

(B) Treatment as employer contributions 

Any increase in benefits under paragraph 
(2)(B)(ii) or (3)(A), or any allocation of any 
amount (or income allocable thereto) to any 
account under paragraph (2)(C), shall be 
treated as an annual benefit or annual addi-
tion for purposes of section 415. 

(C) 10-year participation requirement 

Except as provided by the Secretary, sec-
tion 415(b)(5)(D) shall not apply to any in-
crease in benefits by reason of this sub-
section to the extent that the application of 
this subparagraph does not discriminate in 
favor of highly compensated employees (as 
defined in section 414(q)). 

(5) Definitions and special rules 

For purposes of this subsection— 

(A) Qualified participant 

The term ‘‘qualified participant’’ means an 
individual who— 

(i) is an active participant, 
(ii) is a participant or beneficiary in pay 

status as of the termination date, 
(iii) is a participant not described in 

clause (i) or (ii)— 
(I) who has a nonforfeitable right to an 

accrued benefit under the terminated 
plan as of the termination date, and 

(II) whose service, which was cred-
itable under the terminated plan, termi-
nated during the period beginning 3 
years before the termination date and 
ending with the date on which the final 
distribution of assets occurs, or 

(iv) is a beneficiary of a participant de-
scribed in clause (iii)(II) and has a non-
forfeitable right to an accrued benefit 
under the terminated plan as of the termi-
nation date. 

(B) Present value 

Present value shall be determined as of the 
termination date and on the same basis as 
liabilities of the plan are determined on ter-
mination. 

(C) Reallocation of increase 

Except as provided in paragraph (2)(C), if 
any benefit increase is reduced by reason of 
the last sentence of paragraph (3)(A)(ii) or 
paragraph (4), the amount of such reduction 
shall be allocated to the remaining partici-
pants on the same basis as other increases 
(and shall be treated as meeting any alloca-
tion requirement of this subsection). 

(D) Plans taken into account 

For purposes of determining whether there 
is a qualified replacement plan under para-
graph (2), the Secretary may provide that— 

(i) 2 or more plans may be treated as 1 
plan, or 

(ii) a plan of a successor employer may 
be taken into account. 

(E) Special rule for participation require-
ment 

For purposes of paragraph (2)(A), all em-
ployers treated as 1 employer under section 
414(b), (c), (m), or (o) shall be treated as 1 
employer. 

(6) Subsection not to apply to employer in 
bankruptcy 

This subsection shall not apply to an em-
ployer who, as of the termination date of the 
qualified plan, is in bankruptcy liquidation 
under chapter 7 of title 11 of the United States 
Code or in similar proceedings under State 
law. 

(Added Pub. L. 99–514, title XI, § 1132(a), Oct. 22, 
1986, 100 Stat. 2478; amended Pub. L. 100–647, title 
I, § 1011A(f)(1)–(3), (6), (7), title V, § 5072(a), title 
VI, § 6069(a), Nov. 10, 1988, 102 Stat. 3478, 3479, 
3681, 3704; Pub. L. 101–508, title XII, §§ 12001, 
12002(a), Nov. 5, 1990, 104 Stat. 1388–562; Pub. L. 
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104–188, title I, § 1704(a), Aug. 20, 1996, 110 Stat. 
1878.) 

AMENDMENTS 

1996—Subsecs. (a), (d). Pub. L. 104–188 provided that, 
except as otherwise expressly provided, whenever in 
title XII of Pub. L. 101–508 an amendment or repeal is 
expressed in terms of an amendment to, or repeal of, a 
section or other provision, the reference shall be con-
sidered to be made to a section or other provision of 
the Internal Revenue Code of 1986. Sections 12001 and 
12002(a) of title XII of Pub. L. 101–508 directed the 
amendment of this section without specifying that the 
amendment was to the Internal Revenue Code of 1986. 
See 1990 Amendment note below. 

1990—Subsec. (a). Pub. L. 101–508, § 12001, which di-
rected the substitution of ‘‘20 percent’’ for ‘‘15 percent’’ 
in ‘‘section 4980(a)’’ without specifying the Internal 
Revenue Code of 1986, was executed to subsec. (a) of this 
section. See 1996 Amendment note above. 

Subsec. (d). Pub. L. 101–508, § 12002(a), which directed 
the addition of subsec. (d) to ‘‘section 4980’’ without 
specifying the Internal Revenue Code of 1986, was exe-
cuted to this section. See 1996 Amendment note above. 

1988—Subsec. (a). Pub. L. 100–647, § 6069(a), substituted 
‘‘15’’ for ‘‘10’’. 

Subsec. (c)(1)(A). Pub. L. 100–647, § 1011A(f)(1), sub-
stituted ‘‘subtitle A’’ for ‘‘this subtitle’’. 

Subsec. (c)(3)(A). Pub. L. 100–647, § 1011A(f)(2), inserted 
‘‘or a tax credit employee stock ownership plan (as de-
scribed in section 409)’’ after ‘‘section 4975(e)(7)’’ in in-
troductory text, and ‘‘, except to the extent necessary 
to meet the requirements of section 401(a)(28),’’ after 
‘‘must’’ in cl. (ii). 

Subsec. (c)(3)(C). Pub. L. 100–647, § 1011A(f)(3), struck 
out ‘‘(by reason of the limitations of section 415)’’ after 
‘‘not allocated’’ in introductory text, and inserted sen-
tence at end relating to minimum amount allocated in 
year of transfer. 

Pub. L. 100–647, § 1011A(f)(7), inserted sentence at end 
relating to dividends on securities held in suspense ac-
count. 

Subsec. (c)(3)(F), (G). Pub. L. 100–647, § 1011A(f)(6), 
added subpars. (F) and (G). 

Subsec. (c)(4). Pub. L. 100–647, § 5072(a), added par. (4). 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 12003 of Pub. L. 101–508 provided that: 
‘‘(a) IN GENERAL.—Except as provided in subsection 

(b), the amendments made by this subtitle [subtitle A 
(§§ 12001–12003) of title XII of Pub. L. 101–508, amending 
this section and sections 1002, 1104, and 1344 of Title 29, 
Labor] shall apply to reversions occurring after Sep-
tember 30, 1990. 

‘‘(b) EXCEPTION.—The amendments made by this sub-
title shall not apply to any reversion after September 
30, 1990, if— 

‘‘(1) in the case of plans subject to title IV of the 
Employee Retirement Income Security Act of 1974 [29 
U.S.C. 1301 et seq.], a notice of intent to terminate 
under such title was provided to participants (or if no 
participants, to the Pension Benefit Guaranty Cor-
poration) before October 1, 1990, 

‘‘(2) in the case of plans subject to title I [29 U.S.C. 
1001 et seq.] (and not to title IV) of such Act, a notice 
of intent to reduce future accruals under section 
204(h) of such Act [29 U.S.C. 1054(h)] was provided to 
participants in connection with the termination be-
fore October 1, 1990, 

‘‘(3) in the case of plans not subject to title I or IV 
of such Act, a request for a determination letter with 
respect to the termination was filed with the Sec-
retary of the Treasury or the Secretary’s delegate be-
fore October 1, 1990, or 

‘‘(4) in the case of plans not subject to title I or IV 
of such Act and having only 1 participant, a resolu-
tion terminating the plan was adopted by the em-
ployer before October 1, 1990.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 1011A(f)(1)–(3), (6), (7) of Pub. 
L. 100–647 effective, except as otherwise provided, as if 

included in the provision of the Tax Reform Act of 1986, 
Pub. L. 99–514, to which such amendment relates, see 
section 1019(a) of Pub. L. 100–647, set out as a note 
under section 1 of this title. 

Section 5072(b) of Pub. L. 100–647 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to reversions after December 31, 1988.’’ 

Section 6069(b) of Pub. L. 100–647 provided that: 
‘‘(1) IN GENERAL.—The amendment made by sub-

section (a) [amending this section] shall apply to rever-
sions occurring on or after October 21, 1988. 

‘‘(2) EXCEPTION.—The amendment made by subsection 
(a) shall not apply to any reversion on or after October 
21, 1988, pursuant to a plan termination if— 

‘‘(A) with respect to plans subject to title IV of the 
Employee Retirement Income Security Act of 1974 [29 
U.S.C. 1301 et seq.], a notice of intent to terminate re-
quired under such title was provided to participants 
(or if no participants, to the Pension Benefit Guar-
anty Corporation) before October 21, 1988, 

‘‘(B) with respect to plans subject to title I of such 
Act [29 U.S.C. 1001 et seq.], a notice of intent to re-
duce future accruals required under section 204(h) of 
such Act [29 U.S.C. 1054(h)] was provided to partici-
pants in connection with the termination before Oc-
tober 21, 1988, 

‘‘(C) with respect to plans not subject to title I or 
IV of such Act, the Board of Directors of the em-
ployer approved the termination or the employer 
took other binding action before October 21, 1988, or 

‘‘(D) such plan termination was directed by a final 
order of a court of competent jurisdiction entered be-
fore October 21, 1988, and notice of such order was 
provided to participants before such date.’’ 

EFFECTIVE DATE 

Section 1132(c) of Pub. L. 99–514, as amended by Pub. 
L. 100–647, title I, § 1011A(f)(4), (5), Nov. 10, 1988, 102 Stat. 
3479, provided that: 

‘‘(1) IN GENERAL.—The amendments made by this sec-
tion [enacting this section] shall apply to reversions 
occurring after December 31, 1985. 

‘‘(2) EXCEPTION WHERE TERMINATION DATE OCCURRED 
BEFORE JANUARY 1, 1986.— 

‘‘(A) IN GENERAL.—Except as provided in subpara-
graph (B), the amendments made by this section shall 
not apply to any reversion after December 31, 1985, 
which occurs pursuant to a plan termination where 
the termination date is before January 1, 1986. 

‘‘(B) ELECTION TO HAVE AMENDMENTS APPLY.—A cor-
poration may elect to have the amendments made by 
this section apply to any reversion after 1985 pursu-
ant to a plan termination occurring before 1986 if 
such corporation was incorporated in the State of 
Delaware in March, 1978, and became a parent cor-
poration of the consolidated group on September 19, 
1978, pursuant to a merger agreement recorded in the 
State of Nevada on September 19, 1978. 
‘‘(3) TERMINATION DATE.—For purposes of paragraph 

(2), the term ‘termination date’ is the date of the ter-
mination (within the meaning of section 411(d)(3) of the 
Internal Revenue Code of 1986) of the plan. 

‘‘(4) TRANSITION RULE FOR CERTAIN TERMINATIONS.— 
‘‘(A) IN GENERAL.—In the case of a taxpayer to 

which this paragraph applies, the amendments made 
by this section shall not apply to any termination oc-
curring before the date which is 1 year after the date 
of the enactment of this Act [Oct. 22, 1986]. 

‘‘(B) TAXPAYERS TO WHOM PARAGRAPH APPLIES.— 
This paragraph shall apply to— 

‘‘(i) a corporation incorporated on June 13, 1917, 
which has its principal place of business in Bartles-
ville, Oklahoma, 

‘‘(ii) a corporation incorporated on January 17, 
1917, which is located in Coatesville, Pennsylvania, 

‘‘(iii) a corporation incorporated on January 23, 
1928, which has its principal place of business in 
New York, New York, 

‘‘(iv) a corporation incorporated on April 23, 1956, 
which has its principal place of business in Dallas, 
Texas, and 
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‘‘(v) a corporation incorporated in the State of 
Nevada, the principal place of business of which is 
in Denver, Colorado, and which filed for relief from 
creditors under the United States Bankruptcy Code 
on August 28, 1986. 

‘‘(5) SPECIAL RULE FOR EMPLOYEE STOCK OWNERSHIP 
PLANS.—Section 4980(c)(3) of the Internal Revenue Code 
of 1986 (as added by subsection (a)) shall apply to rever-
sions occurring after March 31, 1985.’’ 

TRANSFER OF EXCESS ASSETS FROM QUALIFIED 
PENSION PLAN TO WELFARE BENEFIT PLAN 

Pub. L. 101–239, title VII, § 7861(b), Dec. 19, 1989, 103 
Stat. 2430, provided that: 

‘‘(1) Notwithstanding any other provision of law, in 
the case of any qualified pension plan and welfare bene-
fit plan described in paragraph (2), the assets of such 
pension plan in excess of its liabilities may be trans-
ferred to such welfare benefit plan upon the termi-
nation of such pension plan if such assets are to be used 
to provide retiree health benefits. 

‘‘(2) For purposes of paragraph (1), a qualified pension 
plan and welfare benefit plan are described in this para-
graph if— 

‘‘(A) both such plans are jointly administered pur-
suant to a collective bargaining agreement between 
the employer maintaining such plans and one or more 
employee representatives, 

‘‘(B) the welfare benefit plan provides retiree health 
benefits, and 

‘‘(C) the qualified pension plan has assets in excess 
of liabilities (determined on a termination basis) and 
the welfare benefit plan has assets which are less 
than the present value of the benefits to be provided 
under the plan (determined as of the time of termi-
nation of the pension plan). 
‘‘(3) For purposes of the Internal Revenue Code of 

1986, any transfer of assets to which paragraph (1) ap-
plies shall be treated as a reversion of such assets to 
the employer maintaining the plan which is includible 
in the gross income of such employer and subject to the 
tax imposed by section 4980 of such Code.’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 420, 4972, 9705 of 
this title; title 29 sections 1104, 1344. 

[§ 4980A. Repealed. Pub. L. 105–34, title X, 
§ 1073(a), Aug. 5, 1997, 111 Stat. 948] 

Section, added Pub. L. 99–514, title XI, § 1133(a), Oct. 
22, 1986, 100 Stat. 2481, § 4981A; renumbered § 4980A and 
amended Pub. L. 100–647, title I, § 1011A(g)(1)(A), (2)–(6), 
(9), Nov. 10, 1988, 102 Stat. 3479–3482; Pub. L. 102–318, 
title V, § 521(b)(42), July 3, 1992, 106 Stat. 313; Pub. L. 
104–188, title I, §§ 1401(b)(12), 1452(b), Aug. 20, 1996, 110 
Stat. 1789, 1816, related to tax on excess distributions 
from qualified retirement plans. 

EFFECTIVE DATE OF REPEAL 

Section 1073(c) of Pub. L. 105–34 provided that: 
‘‘(1) EXCESS DISTRIBUTION TAX REPEAL.—Except as pro-

vided in paragraph (2), the repeal made by subsection 
(a) [repealing this section] shall apply to excess dis-
tributions received after December 31, 1996. 

‘‘(2) EXCESS RETIREMENT ACCUMULATION TAX REPEAL.— 
The repeal made by subsection (a) with respect to sec-
tion 4980A(d) of the Internal Revenue Code of 1986 and 

the amendments made by subsection (b) [amending sec-
tions 691, 2013, 2053, and 6018 of this title] shall apply to 
estates of decedents dying after December 31, 1996.’’ 

§ 4980B. Failure to satisfy continuation coverage 
requirements of group health plans 

(a) General rule 

There is hereby imposed a tax on the failure of 
a group health plan to meet the requirements of 
subsection (f) with respect to any qualified bene-
ficiary. 

(b) Amount of tax 

(1) In general 

The amount of the tax imposed by sub-
section (a) on any failure with respect to a 
qualified beneficiary shall be $100 for each day 
in the noncompliance period with respect to 
such failure. 

(2) Noncompliance period 

For purposes of this section, the term ‘‘non-
compliance period’’ means, with respect to 
any failure, the period— 

(A) beginning on the date such failure first 
occurs, and 

(B) ending on the earlier of— 
(i) the date such failure is corrected, or 
(ii) the date which is 6 months after the 

last day in the period applicable to the 
qualified beneficiary under subsection 
(f)(2)(B) (determined without regard to 
clause (iii) thereof). 

If a person is liable for tax under subsection 
(e)(1)(B) by reason of subsection (e)(2)(B) with 
respect to any failure, the noncompliance pe-
riod for such person with respect to such fail-
ure shall not begin before the 45th day after 
the written request described in subsection 
(e)(2)(B) is provided to such person. 

(3) Minimum tax for noncompliance period 
where failure discovered after notice of ex-
amination 

Notwithstanding paragraphs (1) and (2) of 
subsection (c)— 

(A) In general 

In the case of 1 or more failures with re-
spect to a qualified beneficiary— 

(i) which are not corrected before the 
date a notice of examination of income tax 
liability is sent to the employer, and 

(ii) which occurred or continued during 
the period under examination, 

the amount of tax imposed by subsection (a) 
by reason of such failures with respect to 
such beneficiary shall not be less than the 
lesser of $2,500 or the amount of tax which 
would be imposed by subsection (a) without 
regard to such paragraphs. 

(B) Higher minimum tax where violations 
are more than de minimis 

To the extent violations by the employer 
(or the plan in the case of a multiemployer 
plan) for any year are more than de minimis, 
subparagraph (A) shall be applied by sub-
stituting ‘‘$15,000’’ for ‘‘$2,500’’ with respect 
to the employer (or such plan). 
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(c) Limitations on amount of tax 

(1) Tax not to apply where failure not discov-
ered exercising reasonable diligence 

No tax shall be imposed by subsection (a) on 
any failure during any period for which it is 
established to the satisfaction of the Sec-
retary that none of the persons referred to in 
subsection (e) knew, or exercising reasonable 
diligence would have known, that such failure 
existed. 

(2) Tax not to apply to failures corrected with-
in 30 days 

No tax shall be imposed by subsection (a) on 
any failure if— 

(A) such failure was due to reasonable 
cause and not to willful neglect, and 

(B) such failure is corrected during the 30- 
day period beginning on the 1st date any of 
the persons referred to in subsection (e) 
knew, or exercising reasonable diligence 
would have known, that such failure existed. 

(3) $100 limit on amount of tax for failures on 
any day with respect to a qualified bene-
ficiary 

(A) In general 

Except as provided in subparagraph (B), 
the maximum amount of tax imposed by 
subsection (a) on failures on any day during 
the noncompliance period with respect to a 
qualified beneficiary shall be $100. 

(B) Special rule where more than 1 qualified 
beneficiary 

If there is more than 1 qualified bene-
ficiary with respect to the same qualifying 
event, the maximum amount of tax imposed 
by subsection (a) on all failures on any day 
during the noncompliance period with re-
spect to such qualified beneficiaries shall be 
$200. 

(4) Overall limitation for unintentional failures 

In the case of failures which are due to rea-
sonable cause and not to willful neglect— 

(A) Single employer plans 

(i) In general 

In the case of failures with respect to 
plans other than multiemployer plans, the 
tax imposed by subsection (a) for failures 
during the taxable year of the employer 
shall not exceed the amount equal to the 
lesser of— 

(I) 10 percent of the aggregate amount 
paid or incurred by the employer (or 
predecessor employer) during the preced-
ing taxable year for group health plans, 
or 

(II) $500,000. 

(ii) Taxable years in the case of certain 
controlled groups 

For purposes of this subparagraph, if not 
all persons who are treated as a single em-
ployer for purposes of this section have the 
same taxable year, the taxable years taken 
into account shall be determined under 
principles similar to the principles of sec-
tion 1561. 

(B) Multiemployer plans 

(i) In general 

In the case of failures with respect to a 
multiemployer plan, the tax imposed by 
subsection (a) for failures during the tax-
able year of the trust forming part of such 
plan shall not exceed the amount equal to 
the lesser of— 

(I) 10 percent of the amount paid or in-
curred by such trust during such taxable 
year to provide medical care (as defined 
in section 213(d)) directly or through in-
surance, reimbursement, or otherwise, or 

(II) $500,000. 

For purposes of the preceding sentence, all 
plans of which the same trust forms a part 
shall be treated as 1 plan. 

(ii) Special rule for employers required to 
pay tax 

If an employer is assessed a tax imposed 
by subsection (a) by reason of a failure 
with respect to a multiemployer plan, the 
limit shall be determined under subpara-
graph (A) (and not under this subpara-
graph) and as if such plan were not a 
multiemployer plan. 

(C) Special rule for persons providing bene-
fits 

In the case of a person described in sub-
section (e)(1)(B) (and not subsection 
(e)(1)(A)), the aggregate amount of tax im-
posed by subsection (a) for failures during a 
taxable year with respect to all plans shall 
not exceed $2,000,000. 

(5) Waiver by Secretary 

In the case of a failure which is due to rea-
sonable cause and not to willful neglect, the 
Secretary may waive part or all of the tax im-
posed by subsection (a) to the extent that the 
payment of such tax would be excessive rel-
ative to the failure involved. 

(d) Tax not to apply to certain plans 

This section shall not apply to— 
(1) any failure of a group health plan to meet 

the requirements of subsection (f) with respect 
to any qualified beneficiary if the qualifying 
event with respect to such beneficiary oc-
curred during the calendar year immediately 
following a calendar year during which all em-
ployers maintaining such plan normally em-
ployed fewer than 20 employees on a typical 
business day, 

(2) any governmental plan (within the mean-
ing of section 414(d)), or 

(3) any church plan (within the meaning of 
section 414(e)). 

(e) Liability for tax 

(1) In general 

Except as otherwise provided in this sub-
section, the following shall be liable for the 
tax imposed by subsection (a) on a failure: 

(A)(i) In the case of a plan other than a 
multiemployer plan, the employer. 

(ii) In the case of a multiemployer plan, 
the plan. 

(B) Each person who is responsible (other 
than in a capacity as an employee) for ad-
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1 See References in Text note below. 

ministering or providing benefits under the 
plan and whose act or failure to act caused 
(in whole or in part) the failure. 

(2) Special rules for persons described in para-
graph (1)(B) 

(A) No liability unless written agreement 

Except in the case of liability resulting 
from the application of subparagraph (B) of 
this paragraph, a person described in sub-
paragraph (B) (and not in subparagraph (A)) 
of paragraph (1) shall be liable for the tax 
imposed by subsection (a) on any failure 
only if such person assumed (under a legally 
enforceable written agreement) responsibil-
ity for the performance of the act to which 
the failure relates. 

(B) Failure to cover qualified beneficiaries 
where current employees are covered 

A person shall be treated as described in 
paragraph (1)(B) with respect to a qualified 
beneficiary if— 

(i) such person provides coverage under a 
group health plan for any similarly situ-
ated beneficiary under the plan with re-
spect to whom a qualifying event has not 
occurred, and 

(ii) the— 
(I) employer or plan administrator, or 
(II) in the case of a qualifying event 

described in subparagraph (C) or (E) of 
subsection (f)(3) where the person de-
scribed in clause (i) is the plan adminis-
trator, the qualified beneficiary, 

submits to such person a written request 
that such person make available to such 
qualified beneficiary the same coverage 
which such person provides to the bene-
ficiary referred to in clause (i). 

(f) Continuation coverage requirements of group 
health plans 

(1) In general 

A group health plan meets the requirements 
of this subsection only if the coverage of the 
costs of pediatric vaccines (as defined under 
section 2162 of the Public Health Service Act) 1 
is not reduced below the coverage provided by 
the plan as of May 1, 1993, and only if each 
qualified beneficiary who would lose coverage 
under the plan as a result of a qualifying event 
is entitled to elect, within the election period, 
continuation coverage under the plan. 

(2) Continuation coverage 

For purposes of paragraph (1), the term 
‘‘continuation coverage’’ means coverage 
under the plan which meets the following re-
quirements: 

(A) Type of benefit coverage 

The coverage must consist of coverage 
which, as of the time the coverage is being 
provided, is identical to the coverage pro-
vided under the plan to similarly situated 
beneficiaries under the plan with respect to 
whom a qualifying event has not occurred. If 
coverage under the plan is modified for any 

group of similarly situated beneficiaries, the 
coverage shall also be modified in the same 
manner for all individuals who are qualified 
beneficiaries under the plan pursuant to this 
subsection in connection with such group. 

(B) Period of coverage 

The coverage must extend for at least the 
period beginning on the date of the qualify-
ing event and ending not earlier than the 
earliest of the following: 

(i) Maximum required period 

(I) General rule for terminations and re-
duced hours 

In the case of a qualifying event de-
scribed in paragraph (3)(B), except as 
provided in subclause (II), the date which 
is 18 months after the date of the quali-
fying event. 

(II) Special rule for multiple qualifying 
events 

If a qualifying event (other than a 
qualifying event described in paragraph 
(3)(F)) occurs during the 18 months after 
the date of a qualifying event described 
in paragraph (3)(B), the date which is 36 
months after the date of the qualifying 
event described in paragraph (3)(B). 

(III) Special rule for certain bankruptcy 
proceedings 

In the case of a qualifying event de-
scribed in paragraph (3)(F) (relating to 
bankruptcy proceedings), the date of the 
death of the covered employee or quali-
fied beneficiary (described in subsection 
(g)(1)(D)(iii)), or in the case of the sur-
viving spouse or dependent children of 
the covered employee, 36 months after 
the date of the death of the covered em-
ployee. 

(IV) General rule for other qualifying 
events 

In the case of a qualifying event not 
described in paragraph (3)(B) or (3)(F), 
the date which is 36 months after the 
date of the qualifying event. 

(V) Medicare entitlement followed by 
qualifying event 

In the case of a qualifying event de-
scribed in paragraph (3)(B) that occurs 
less than 18 months after the date the 
covered employee became entitled to 
benefits under title XVIII of the Social 
Security Act, the period of coverage for 
qualified beneficiaries other than the 
covered employee shall not terminate 
under this clause before the close of the 
36-month period beginning on the date 
the covered employee became so enti-
tled. 

In the case of a qualified beneficiary who 
is determined, under title II or XVI of the 
Social Security Act, to have been disabled 
at any time during the first 60 days of con-
tinuation coverage under this section, any 
reference in subclause (I) or (II) to 18 
months is deemed a reference to 29 months 
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(with respect to all qualified bene-
ficiaries), but only if the qualified bene-
ficiary has provided notice of such deter-
mination under paragraph (6)(C) before the 
end of such 18 months. 

(ii) End of plan 

The date on which the employer ceases 
to provide any group health plan to any 
employee. 

(iii) Failure to pay premium 

The date on which coverage ceases under 
the plan by reason of a failure to make 
timely payment of any premium required 
under the plan with respect to the quali-
fied beneficiary. The payment of any pre-
mium (other than any payment referred to 
in the last sentence of subparagraph (C)) 
shall be considered to be timely if made 
within 30 days after the date due or within 
such longer period as applies to or under 
the plan. 

(iv) Group health plan coverage or medi-
care entitlement 

The date on which the qualified bene-
ficiary first becomes, after the date of the 
election— 

(I) covered under any other group 
health plan (as an employee or other-
wise) which does not contain any exclu-
sion or limitation with respect to any 
preexisting condition of such beneficiary 
(other than such an exclusion or limita-
tion which does not apply to (or is sat-
isfied by) such beneficiary by reason of 
chapter 100 of this title, part 7 of subtitle 
B of title I of the Employee Retirement 
Income Security Act of 1974, or title 
XXVII of the Public Health Service Act), 
or 

(II) in the case of a qualified bene-
ficiary other than a qualified beneficiary 
described in subsection (g)(1)(D) entitled 
to benefits under title XVIII of the So-
cial Security Act. 

(v) Termination of extended coverage for 
disability 

In the case of a qualified beneficiary who 
is disabled at any time during the first 60 
days of continuation coverage under this 
section, the month that begins more than 
30 days after the date of the final deter-
mination under title II or XVI of the So-
cial Security Act that the qualified bene-
ficiary is no longer disabled. 

(C) Premium requirements 

The plan may require payment of a pre-
mium for any period of continuation cov-
erage, except that such premium— 

(i) shall not exceed 102 percent of the ap-
plicable premium for such period, and 

(ii) may, at the election of the payor, be 
made in monthly installments. 

In no event may the plan require the pay-
ment of any premium before the day which 
is 45 days after the day on which the quali-
fied beneficiary made the initial election for 
continuation coverage. In the case of an in-

dividual described in the last sentence of 
subparagraph (B)(i), any reference in clause 
(i) of this subparagraph to ‘‘102 percent’’ is 
deemed a reference to ‘‘150 percent’’ for any 
month after the 18th month of continuation 
coverage described in subclause (I) or (II) of 
subparagraph (B)(i). 

(D) No requirement of insurability 

The coverage may not be conditioned 
upon, or discriminate on the basis of lack of, 
evidence of insurability. 

(E) Conversion option 

In the case of a qualified beneficiary whose 
period of continuation coverage expires 
under subparagraph (B)(i), the plan must, 
during the 180-day period ending on such ex-
piration date, provide to the qualified bene-
ficiary the option of enrollment under a con-
version health plan otherwise generally 
available under the plan. 

(3) Qualifying event 

For purposes of this subsection, the term 
‘‘qualifying event’’ means, with respect to any 
covered employee, any of the following events 
which, but for the continuation coverage re-
quired under this subsection, would result in 
the loss of coverage of a qualified bene-
ficiary— 

(A) The death of the covered employee. 
(B) The termination (other than by reason 

of such employee’s gross misconduct), or re-
duction of hours, of the covered employee’s 
employment. 

(C) The divorce or legal separation of the 
covered employee from the employee’s 
spouse. 

(D) The covered employee becoming enti-
tled to benefits under title XVIII of the So-
cial Security Act. 

(E) A dependent child ceasing to be a de-
pendent child under the generally applicable 
requirements of the plan. 

(F) A proceeding in a case under title 11, 
United States Code, commencing on or after 
July 1, 1986, with respect to the employer 
from whose employment the covered em-
ployee retired at any time. 

In the case of an event described in subpara-
graph (F), a loss of coverage includes a sub-
stantial elimination of coverage with respect 
to a qualified beneficiary described in sub-
section (g)(1)(D) within one year before or 
after the date of commencement of the pro-
ceeding. 

(4) Applicable premium 

For purposes of this subsection— 

(A) In general 

The term ‘‘applicable premium’’ means, 
with respect to any period of continuation 
coverage of qualified beneficiaries, the cost 
to the plan for such period of the coverage 
for similarly situated beneficiaries with re-
spect to whom a qualifying event has not oc-
curred (without regard to whether such cost 
is paid by the employer or employee). 

(B) Special rule for self-insured plans 

To the extent that a plan is a self-insured 
plan— 
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(i) In general 

Except as provided in clause (ii), the ap-
plicable premium for any period of con-
tinuation coverage of qualified bene-
ficiaries shall be equal to a reasonable es-
timate of the cost of providing coverage 
for such period for similarly situated bene-
ficiaries which— 

(I) is determined on an actuarial basis, 
and 

(II) takes into account such factors as 
the Secretary may prescribe in regula-
tions. 

(ii) Determination on basis of past cost 

If a plan administrator elects to have 
this clause apply, the applicable premium 
for any period of continuation coverage of 
qualified beneficiaries shall be equal to— 

(I) the cost to the plan for similarly 
situated beneficiaries for the same pe-
riod occurring during the preceding de-
termination period under subparagraph 
(C), adjusted by 

(II) the percentage increase or decrease 
in the implicit price deflator of the gross 
national product (calculated by the De-
partment of Commerce and published in 
the Survey of Current Business) for the 
12-month period ending on the last day 
of the sixth month of such preceding de-
termination period. 

(iii) Clause (ii) not to apply where signifi-
cant change 

A plan administrator may not elect to 
have clause (ii) apply in any case in which 
there is any significant difference between 
the determination period and the preced-
ing determination period, in coverage 
under, or in employees covered by, the 
plan. The determination under the preced-
ing sentence for any determination period 
shall be made at the same time as the de-
termination under subparagraph (C). 

(C) Determination period 

The determination of any applicable pre-
mium shall be made for a period of 12 
months and shall be made before the begin-
ning of such period. 

(5) Election 

For purposes of this subsection— 

(A) Election period 

The term ‘‘election period’’ means the pe-
riod which— 

(i) begins not later than the date on 
which coverage terminates under the plan 
by reason of a qualifying event, 

(ii) is of at least 60 days’ duration, and 
(iii) ends not earlier than 60 days after 

the later of— 
(I) the date described in clause (i), or 
(II) in the case of any qualified bene-

ficiary who receives notice under para-
graph (6)(D), the date of such notice. 

(B) Effect of election on other beneficiaries 

Except as otherwise specified in an elec-
tion, any election of continuation coverage 
by a qualified beneficiary described in sub-

paragraph (A)(i) or (B) of subsection (g)(1) 
shall be deemed to include an election of 
continuation coverage on behalf of any other 
qualified beneficiary who would lose cov-
erage under the plan by reason of the quali-
fying event. If there is a choice among types 
of coverage under the plan, each qualified 
beneficiary is entitled to make a separate 
selection among such types of coverage. 

(6) Notice requirement 

In accordance with regulations prescribed by 
the Secretary— 

(A) The group health plan shall provide, at 
the time of commencement of coverage 
under the plan, written notice to each cov-
ered employee and spouse of the employee (if 
any) of the rights provided under this sub-
section. 

(B) The employer of an employee under a 
plan must notify the plan administrator of a 
qualifying event described in subparagraph 
(A), (B), (D), or (F) of paragraph (3) with re-
spect to such employee within 30 days (or, in 
the case of a group health plan which is a 
multiemployer plan, such longer period of 
time as may be provided in the terms of the 
plan) of the date of the qualifying event. 

(C) Each covered employee or qualified 
beneficiary is responsible for notifying the 
plan administrator of the occurrence of any 
qualifying event described in subparagraph 
(C) or (E) of paragraph (3) within 60 days 
after the date of the qualifying event and 
each qualified beneficiary who is deter-
mined, under title II or XVI of the Social Se-
curity Act, to have been disabled at any 
time during the first 60 days of continuation 
coverage under this section is responsible for 
notifying the plan administrator of such de-
termination within 60 days after the date of 
the determination and for notifying the plan 
administrator within 30 days of the date of 
any final determination under such title or 
titles that the qualified beneficiary is no 
longer disabled. 

(D) The plan administrator shall notify— 
(i) in the case of a qualifying event de-

scribed in subparagraph (A), (B), (D), or (F) 
of paragraph (3), any qualified beneficiary 
with respect to such event, and 

(ii) in the case of a qualifying event de-
scribed in subparagraph (C) or (E) of para-
graph (3) where the covered employee noti-
fies the plan administrator under subpara-
graph (C), any qualified beneficiary with 
respect to such event, 

of such beneficiary’s rights under this sub-
section. 

The requirements of subparagraph (B) shall be 
considered satisfied in the case of a multiem-
ployer plan in connection with a qualifying 
event described in paragraph (3)(B) if the plan 
provides that the determination of the occur-
rence of such qualifying event will be made by 
the plan administrator. For purposes of sub-
paragraph (D), any notification shall be made 
within 14 days (or, in the case of a group 
health plan which is a multiemployer plan, 
such longer period of time as may be provided 
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in the terms of the plan) of the date on which 
the plan administrator is notified under sub-
paragraph (B) or (C), whichever is applicable, 
and any such notification to an individual who 
is a qualified beneficiary as the spouse of the 
covered employee shall be treated as notifica-
tion to all other qualified beneficiaries resid-
ing with such spouse at the time such notifica-
tion is made. 

(7) Covered employee 

For purposes of this subsection, the term 
‘‘covered employee’’ means an individual who 
is (or was) provided coverage under a group 
health plan by virtue of the performance of 
services by the individual for 1 or more per-
sons maintaining the plan (including as an 
employee defined in section 401(c)(1)). 

(8) Optional extension of required periods 

A group health plan shall not be treated as 
failing to meet the requirements of this sub-
section solely because the plan provides both— 

(A) that the period of extended coverage 
referred to in paragraph (2)(B) commences 
with the date of the loss of coverage, and 

(B) that the applicable notice period pro-
vided under paragraph (6)(B) commences 
with the date of the loss of coverage. 

(g) Definitions 

For purposes of this section— 

(1) Qualified beneficiary 

(A) In general 

The term ‘‘qualified beneficiary’’ means, 
with respect to a covered employee under a 
group health plan, any other individual who, 
on the day before the qualifying event for 
that employee, is a beneficiary under the 
plan— 

(i) as the spouse of the covered em-
ployee, or 

(ii) as the dependent child of the em-
ployee. 

Such term shall also include a child who is 
born to or placed for adoption with the cov-
ered employee during the period of continu-
ation coverage under this section. 

(B) Special rule for terminations and re-
duced employment 

In the case of a qualifying event described 
in subsection (f)(3)(B), the term ‘‘qualified 
beneficiary’’ includes the covered employee. 

(C) Exception for nonresident aliens 

Notwithstanding subparagraphs (A) and 
(B), the term ‘‘qualified beneficiary’’ does 
not include an individual whose status as a 
covered employee is attributable to a period 
in which such individual was a nonresident 
alien who received no earned income (within 
the meaning of section 911(d)(2)) from the 
employer which constituted income from 
sources within the United States (within the 
meaning of section 861(a)(3)). If an individual 
is not a qualified beneficiary pursuant to the 
previous sentence, a spouse or dependent 
child of such individual shall not be consid-
ered a qualified beneficiary by virtue of the 
relationship of the individual. 

(D) Special rule for retirees and widows 

In the case of a qualifying event described 
in subsection (f)(3)(F), the term ‘‘qualified 
beneficiary’’ includes a covered employee 
who had retired on or before the date of sub-
stantial elimination of coverage and any 
other individual who, on the day before such 
qualifying event, is a beneficiary under the 
plan— 

(i) as the spouse of the covered em-
ployee, 

(ii) as the dependent child of the covered 
employee, or 

(iii) as the surviving spouse of the cov-
ered employee. 

(2) Group health plan 

The term ‘‘group health plan’’ has the mean-
ing given such term by section 5000(b)(1). Such 
term shall not include any plan substantially 
all of the coverage under which is for qualified 
long-term care services (as defined in section 
7702B(c)). 

(3) Plan administrator 

The term ‘‘plan administrator’’ has the 
meaning given the term ‘‘administrator’’ by 
section 3(16)(A) of the Employee Retirement 
Income Security Act of 1974. 

(4) Correction 

A failure of a group health plan to meet the 
requirements of subsection (f) with respect to 
any qualified beneficiary shall be treated as 
corrected if— 

(A) such failure is retroactively undone to 
the extent possible, and 

(B) the qualified beneficiary is placed in a 
financial position which is as good as such 
beneficiary would have been in had such fail-
ure not occurred. 

For purposes of applying subparagraph (B), the 
qualified beneficiary shall be treated as if he 
had elected the most favorable coverage in 
light of the expenses he incurred since the fail-
ure first occurred. 

(Added Pub. L. 100–647, title III, § 3011(a), Nov. 10, 
1988, 102 Stat. 3616; amended Pub. L. 101–239, title 
VI, §§ 6202(b)(3)(B), 6701(a)–(c), title VII, 
§§ 7862(c)(2)(B), (3)(C), (4)(B), (5)(A), 7891(d)(1)(B), 
(2)(A), Dec. 19, 1989, 103 Stat. 2233, 2294, 2295, 2432, 
2433, 2446; Pub. L. 101–508, title XI, § 11702(f), Nov. 
5, 1990, 104 Stat. 1388–515; Pub. L. 103–66, title 
XIII, § 13422(a), Aug. 10, 1993, 107 Stat. 566; Pub. 
L. 104–188, title I, § 1704(g)(1)(A), (t)(21), Aug. 20, 
1996, 110 Stat. 1880, 1888; Pub. L. 104–191, title III, 
§ 321(d)(1), title IV, § 421(c), Aug. 21, 1996, 110 Stat. 
2058, 2088.) 

REFERENCES IN TEXT 

The Public Health Service Act, referred to in subsec. 
(f)(1), does not contain a section 2162. The reference 
probably should be to section 1928 of the Social Secu-
rity Act, which is classified to section 1396s of Title 42, 
The Public Health and Welfare, and which relates to pe-
diatric vaccines. 

The Social Security Act, referred to in subsec. 
(f)(2)(B)(i)(IV), (V), (iv)(II), (v), (3)(D), (6)(C), is act Aug. 
14, 1935, ch. 531, 49 Stat. 620, as amended. Titles II, XVI, 
and XVIII of the Social Security Act are classified gen-
erally to subchapters II (§ 401 et seq.), XVI (§ 1381 et 
seq.), and XVIII (§ 1395 et seq.), respectively, of chapter 
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7 of Title 42. For complete classification of this Act to 
the Code, see section 1305 of Title 42 and Tables. 

The Employee Retirement Income Security Act of 
1974, referred to in subsecs. (f)(2)(B)(iv)(I) and (g)(3), is 
Pub. L. 93–406, Sept. 2, 1974, 88 Stat. 832, as amended. 
Part 7 of subtitle B of title I of the Act is classified 
generally to part 7 (§ 1181 et seq.) of subtitle B of sub-
chapter I of chapter 18 of Title 29, Labor. Section 
3(16)(A) of the Act is classified to section 1002(16)(A) of 
Title 29. For complete classification of this Act to the 
Code, see Short Title note set out under section 1001 of 
Title 29 and Tables. 

The Public Health Service Act, referred to in subsec. 
(f)(2)(B)(iv)(I), is act July 1, 1944, ch. 373, 58 Stat. 682, as 
amended. Title XXVII of the Act is classified generally 
to subchapter XXV (§ 300gg et seq.) of chapter 6A of 
Title 42, The Public Health and Welfare. For complete 
classification of this Act to the Code, see Short Title 
note set out under section 201 of Title 42 and Tables. 

AMENDMENTS 

1996—Subsec. (f)(2)(B)(i). Pub. L. 104–191, § 421(c)(1)(A), 
in concluding provisions, substituted ‘‘at any time dur-
ing the first 60 days of continuation coverage under 
this section’’ for ‘‘at the time of a qualifying event de-
scribed in paragraph (3)(B)’’, struck out ‘‘with respect 
to such event’’ after ‘‘(II) to 18 months’’, and inserted 
‘‘(with respect to all qualified beneficiaries)’’ after ‘‘29 
months’’. 

Pub. L. 104–188, § 1704(t)(21), made technical amend-
ment to directory language of Pub. L. 101–239, 
§ 6701(a)(1). See 1989 Amendment note below. 

Subsec. (f)(2)(B)(i)(V). Pub. L. 104–188, § 1704(g)(1)(A), 
substituted ‘‘Medicare entitlement followed by qualify-
ing event’’ for ‘‘Qualifying event involving medicare 
entitlement’’ in heading and amended text generally. 
Prior to amendment, text read as follows: ‘‘In the case 
of an event described in paragraph (3)(D) (without re-
gard to whether such event is a qualifying event), the 
period of coverage for qualified beneficiaries other than 
the covered employee for such event or any subsequent 
qualifying event shall not terminate before the close of 
the 36-month period beginning on the date the covered 
employee becomes entitled to benefits under title 
XVIII of the Social Security Act.’’ 

Subsec. (f)(2)(B)(iv)(I). Pub. L. 104–191, § 421(c)(1)(B), 
inserted ‘‘(other than such an exclusion or limitation 
which does not apply to (or is satisfied by) such bene-
ficiary by reason of chapter 100 of this title, part 7 of 
subtitle B of title I of the Employee Retirement In-
come Security Act of 1974, or title XXVII of the Public 
Health Service Act)’’ before ‘‘, or’’. 

Subsec. (f)(2)(B)(v). Pub. L. 104–191, § 421(c)(1)(C), sub-
stituted ‘‘at any time during the first 60 days of con-
tinuation coverage under this section’’ for ‘‘at the time 
of a qualifying event described in paragraph (3)(B)’’. 

Subsec. (f)(6)(C). Pub. L. 104–191, § 421(c)(2), sub-
stituted ‘‘at any time during the first 60 days of con-
tinuation coverage under this section’’ for ‘‘at the time 
of a qualifying event described in paragraph (3)(B)’’. 

Subsec. (g)(1)(A). Pub. L. 104–191, § 421(c)(3), inserted 
at end ‘‘Such term shall also include a child who is 
born to or placed for adoption with the covered em-
ployee during the period of continuation coverage 
under this section.’’ 

Subsec. (g)(2). Pub. L. 104–191, § 321(d)(1), inserted at 
end ‘‘Such term shall not include any plan substan-
tially all of the coverage under which is for qualified 
long-term care services (as defined in section 
7702B(c)).’’ 

1993—Subsec. (f)(1). Pub. L. 103–66 inserted ‘‘the cov-
erage of the costs of pediatric vaccines (as defined 
under section 2162 of the Public Health Service Act) is 
not reduced below the coverage provided by the plan as 
of May 1, 1993, and only if’’ after ‘‘only if’’. 

1990—Subsec. (d)(1). Pub. L. 101–508 amended par. (1) 
generally. Prior to amendment, par. (1) read as follows: 
‘‘any failure of a group health plan to meet the require-
ments of subsection (f) if all employers maintaining 
such plan normally employed fewer than 20 employees 

on a typical business day during the preceding calendar 
year,’’. 

1989—Subsec. (f)(2)(B)(i). Pub. L. 101–239, § 6701(a)(1), 
as amended by Pub. L. 104–188, § 1704(t)(21), inserted at 
end ‘‘In the case of a qualified beneficiary who is deter-
mined, under title II or XVI of the Social Security Act, 
to have been disabled at the time of a qualifying event 
described in paragraph (3)(B), any reference in sub-
clause (I) or (II) to 18 months with respect to such 
event is deemed a reference to 29 months, but only if 
the qualified beneficiary has provided notice of such de-
termination under paragraph (6)(C) before the end of 
such 18 months.’’ 

Subsec. (f)(2)(B)(i)(V). Pub. L. 101–239, § 7862(c)(5)(A), 
added subcl. (V). 

Subsec. (f)(2)(B)(iv). Pub. L. 101–239, § 7862(c)(3)(C), 
substituted ‘‘entitlement’’ for ‘‘eligibility’’ in heading 
and inserted ‘‘which does not contain any exclusion or 
limitation with respect to any preexisting condition of 
such beneficiary’’ after ‘‘or otherwise)’’ in subcl. (I). 

Subsec. (f)(2)(B)(v). Pub. L. 101–239, § 6701(a)(2), added 
cl. (v). 

Subsec. (f)(2)(C). Pub. L. 101–239, § 7862(c)(4)(B), 
amended last sentence generally. Prior to amendment, 
last sentence read as follows: ‘‘If an election is made 
after the qualifying event, the plan shall permit pay-
ment for continuation coverage during the period pre-
ceding the election to be made within 45 days of the 
date of the election.’’ 

Pub. L. 101–239, § 6701(b), inserted at end ‘‘In the case 
of an individual described in the last sentence of sub-
paragraph (B)(i), any reference in clause (i) of this sub-
paragraph to ‘102 percent’ is deemed a reference to ‘150 
percent’ for any month after the 18th month of con-
tinuation coverage described in subclause (I) or (II) of 
subparagraph (B)(i).’’ 

Subsec. (f)(6). Pub. L. 101–239, § 7891(d)(1)(B)(ii), in-
serted after and below subpar. (D) the following new 
flush sentence ‘‘The requirements of subparagraph (B) 
shall be considered satisfied in the case of a multiem-
ployer plan in connection with a qualifying event de-
scribed in paragraph (3)(B) if the plan provides that the 
determination of the occurrence of such qualifying 
event will be made by the plan administrator.’’ 

Pub. L. 101–239, § 7891(d)(1)(B)(i)(II), inserted ‘‘(or, in 
the case of a group health plan which is a multiem-
ployer plan, such longer period of time as may be pro-
vided in the terms of the plan)’’ after ‘‘14 days’’ in last 
sentence. 

Subsec. (f)(6)(B). Pub. L. 101–239, § 7891(d)(1)(B)(i)(I), 
inserted ‘‘(or, in the case of a group health plan which 
is a multiemployer plan, such longer period of time as 
may be provided in the terms of the plan)’’ after ‘‘30 
days’’. 

Subsec. (f)(6)(C). Pub. L. 101–239, § 6701(c), inserted be-
fore period at end ‘‘and each qualified beneficiary who 
is determined, under title II or XVI of the Social Secu-
rity Act, to have been disabled at the time of a qualify-
ing event described in paragraph (3)(B) is responsible 
for notifying the plan administrator of such determina-
tion within 60 days after the date of the determination 
and for notifying the plan administrator within 30 days 
of the date of any final determination under such title 
or titles that the qualified beneficiary is no longer dis-
abled’’. 

Subsec. (f)(7). Pub. L. 101–239, § 7862(c)(2)(B), sub-
stituted ‘‘the performance of services by the individual 
for 1 or more persons maintaining the plan (including 
as an employee defined in section 401(c)(1))’’ for ‘‘the 
individual’s employment or previous employment with 
an employer’’. 

Subsec. (f)(8). Pub. L. 101–239, § 7891(d)(2)(A), added 
par. (8). 

Subsec. (g)(2). Pub. L. 101–239, § 6202(b)(3)(B), sub-
stituted ‘‘section 5000(b)(1)’’ for ‘‘section 162(i)’’. 

EFFECTIVE DATE OF 1996 AMENDMENTS 

Amendment by section 321(d)(1) of Pub. L. 104–191 ap-
plicable to contracts issued after Dec. 31, 1996, see sec-
tion 321(f) of Pub. L. 104–191, set out as an Effective 
Date note under section 7702B of this title. 
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Section 421(d) of Pub. L. 104–191 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion, sections 1162, 1166, and 1167 of Title 29, Labor, and 
sections 300bb–2, 300bb–6, and 300bb–8 of Title 42, The 
Public Health and Welfare] shall become effective on 
January 1, 1997, regardless of whether the qualifying 
event occurred before, on, or after such date.’’ 

Section 1704(g)(2) of Pub. L. 104–188 provided that: 
‘‘The amendments made by this subsection [amending 
this section, section 1162 of Title 29, Labor, and section 
300bb–2 of Title 42, The Public Health and Welfare] shall 
apply to plan years beginning after December 31, 1989.’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13422(b) of Pub. L. 103–66 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply with respect to plan years beginning 
after the date of the enactment of this Act [Aug. 10, 
1993].’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–508 effective as if included 
in the provision of the Technical and Miscellaneous 
Revenue Act of 1988, Pub. L. 100–647, to which such 
amendment relates, see section 11702(j) of Pub. L. 
101–508, set out as a note under section 59 of this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by section 6202(b)(3)(B) of Pub. L. 101–239 
applicable to items and services furnished after Dec. 19, 
1989, see section 6202(b)(5) of Pub. L. 101–239, set out as 
a note under section 162 of this title. 

Section 6701(d) of Pub. L. 101–239 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to plan years beginning on or after the 
date of the enactment of this Act [Dec. 19, 1989], regard-
less of whether the qualifying event occurred before, 
on, or after such date.’’ 

Section 7862(c)(2)(C) of Pub. L. 101–239 provided that: 
‘‘The amendments made by this paragraph [amending 
this section and section 1167 of Title 29, Labor] shall 
apply to plan years beginning after December 31, 1989.’’ 

Amendment by section 7862(c)(3)(C) of Pub. L. 101–239 
applicable to (i) qualifying events occurring after Dec. 
31, 1989, and (ii) in the case of qualified beneficiaries 
who elected continuation coverage after Dec. 31, 1988, 
the period for which the required premium was paid (or 
was attempted to be paid but was rejected as such), see 
section 7862(c)(3)(D) of Pub. L. 101–239, set out as a note 
under section 162 of this title. 

Section 7862(c)(4)(C) of Pub. L. 101–239 provided that: 
‘‘The amendments made by this paragraph [amending 
this section and section 1162 of Title 29, Labor] shall 
apply to plan years beginning after December 31, 1989.’’ 

Section 7862(c)(5)(C) of Pub. L. 101–239 provided that: 
‘‘The amendments made by this paragraph [amending 
this section and section 1162 of Title 29] shall apply to 
plan years beginning after December 31, 1989.’’ 

Section 7891(d)(1)(C) of Pub. L. 101–239 provided that: 
‘‘The amendments made by this paragraph [amending 
this section and section 1166 of Title 29] shall apply 
with respect to plan years beginning on or after Janu-
ary 1, 1990.’’ 

Section 7891(d)(2)(C) of Pub. L. 101–239 provided that: 
‘‘The amendments made by this paragraph [amending 
this section and section 1167 of Title 29] shall apply 
with respect to plan years beginning on or after Janu-
ary 1, 1990.’’ 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1988, but not applicable to any plan for any 
plan year to which section 162(k) of this title (as in ef-
fect on the day before Nov. 10, 1988) did not apply by 
reason of section 10001(e)(2) of Pub. L. 99–272, see sec-
tion 3011(d) of Pub. L. 100–647, set out as an Effective 
Date of 1988 Amendment note under section 162 of this 
title. 

NOTIFICATION OF CHANGES IN CONTINUATION COVERAGE 

Section 421(e) of Pub. L. 104–191 provided that: ‘‘Not 
later than November 1, 1996, each group health plan 
(covered under title XXII of the Public Health Service 
Act [42 U.S.C. 300bb–1 et seq.], part 6 of subtitle B of 
title I of the Employee Retirement Income Security 
Act of 1974 [29 U.S.C. 1161 et seq.], and section 4980B(f) 
of the Internal Revenue Code of 1986) shall notify each 
qualified beneficiary who has elected continuation cov-
erage under such title, part or section of the amend-
ments made by this section [amending this section, 
sections 1162, 1166, and 1167 of Title 29, Labor, and sec-
tions 300bb–2, 300bb–6, and 300bb–8 of Title 42, The Pub-
lic Health and Welfare].’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 51A, 106, 414, 
9707, 9832 of this title; title 29 section 1191b; title 38 sec-
tion 4317; title 42 sections 300gg–91, 1396a, 1396e. 

§ 4980C. Requirements for issuers of qualified 
long-term care insurance contracts 

(a) General rule 

There is hereby imposed on any person failing 
to meet the requirements of subsection (c) or (d) 
a tax in the amount determined under sub-
section (b). 

(b) Amount 

(1) In general 

The amount of the tax imposed by sub-
section (a) shall be $100 per insured for each 
day any requirement of subsection (c) or (d) is 
not met with respect to each qualified long- 
term care insurance contract. 

(2) Waiver 

In the case of a failure which is due to rea-
sonable cause and not to willful neglect, the 
Secretary may waive part or all of the tax im-
posed by subsection (a) to the extent that pay-
ment of the tax would be excessive relative to 
the failure involved. 

(c) Responsibilities 

The requirements of this subsection are as fol-
lows: 

(1) Requirements of model provisions 

(A) Model regulation 

The following requirements of the model 
regulation must be met: 

(i) Section 13 (relating to application 
forms and replacement coverage). 

(ii) Section 14 (relating to reporting re-
quirements), except that the issuer shall 
also report at least annually the number of 
claims denied during the reporting period 
for each class of business (expressed as a 
percentage of claims denied), other than 
claims denied for failure to meet the wait-
ing period or because of any applicable 
preexisting condition. 

(iii) Section 20 (relating to filing require-
ments for marketing). 

(iv) Section 21 (relating to standards for 
marketing), including inaccurate comple-
tion of medical histories, other than sec-
tions 21C(1) and 21C(6) thereof, except 
that— 

(I) in addition to such requirements, no 
person shall, in selling or offering to sell 
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a qualified long-term care insurance con-
tract, misrepresent a material fact; and 

(II) no such requirements shall include 
a requirement to inquire or identify 
whether a prospective applicant or en-
rollee for long-term care insurance has 
accident and sickness insurance. 

(v) Section 22 (relating to appropriate-
ness of recommended purchase). 

(vi) Section 24 (relating to standard for-
mat outline of coverage). 

(vii) Section 25 (relating to requirement 
to deliver shopper’s guide). 

(B) Model Act 

The following requirements of the model 
Act must be met: 

(i) Section 6F (relating to right to re-
turn), except that such section shall also 
apply to denials of applications and any 
refund shall be made within 30 days of the 
return or denial. 

(ii) Section 6G (relating to outline of 
coverage). 

(iii) Section 6H (relating to requirements 
for certificates under group plans). 

(iv) Section 6I (relating to policy sum-
mary). 

(v) Section 6J (relating to monthly re-
ports on accelerated death benefits). 

(vi) Section 7 (relating to incontestabil-
ity period). 

(C) Definitions 

For purposes of this paragraph, the terms 
‘‘model regulation’’ and ‘‘model Act’’ have 
the meanings given such terms by section 
7702B(g)(2)(B). 

(2) Delivery of policy 

If an application for a qualified long-term 
care insurance contract (or for a certificate 
under such a contract for a group) is approved, 
the issuer shall deliver to the applicant (or 
policyholder or certificateholder) the contract 
(or certificate) of insurance not later than 30 
days after the date of the approval. 

(3) Information on denials of claims 

If a claim under a qualified long-term care 
insurance contract is denied, the issuer shall, 
within 60 days of the date of a written request 
by the policyholder or certificateholder (or 
representative)— 

(A) provide a written explanation of the 
reasons for the denial, and 

(B) make available all information di-
rectly relating to such denial. 

(d) Disclosure 

The requirements of this subsection are met if 
the issuer of a long-term care insurance policy 
discloses in such policy and in the outline of 
coverage required under subsection (c)(1)(B)(ii) 
that the policy is intended to be a qualified 
long-term care insurance contract under section 
7702B(b). 

(e) Qualified long-term care insurance contract 
defined 

For purposes of this section, the term ‘‘quali-
fied long-term care insurance contract’’ has the 
meaning given such term by section 7702B. 

(f) Coordination with State requirements 

If a State imposes any requirement which is 
more stringent than the analogous requirement 
imposed by this section or section 7702B(g), the 
requirement imposed by this section or section 
7702B(g) shall be treated as met if the more 
stringent State requirement is met. 

(Added Pub. L. 104–191, title III, § 326(a), Aug. 21, 
1996, 110 Stat. 2065.) 

EFFECTIVE DATE 

Section 327 of title III of Pub. L. 104–191 provided 
that: 

‘‘(a) IN GENERAL.—The provisions of, and amendments 
made by, this part [part II (§§ 325–327) of subtitle C of 
title III of Pub. L. 104–191, enacting this section and 
amending section 7702B of this title] shall apply to con-
tracts issued after December 31, 1996. The provisions of 
section 321(f) [set out as an Effective Date note under 
section 7702B of this title] (relating to transition rule) 
shall apply to such contracts. 

‘‘(b) ISSUERS.—The amendments made by section 326 
[enacting this section] shall apply to actions taken 
after December 31, 1996.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 101, 7702B of 
this title. 

§ 4980D. Failure to meet certain group health 
plan requirements 

(a) General rule 

There is hereby imposed a tax on any failure 
of a group health plan to meet the requirements 
of chapter 100 (relating to group health plans re-
quirements). 

(b) Amount of tax 

(1) In general 

The amount of the tax imposed by sub-
section (a) on any failure shall be $100 for each 
day in the noncompliance period with respect 
to each individual to whom such failure re-
lates. 

(2) Noncompliance period 

For purposes of this section, the term ‘‘non-
compliance period’’ means, with respect to 
any failure, the period— 

(A) beginning on the date such failure first 
occurs, and 

(B) ending on the date such failure is cor-
rected. 

(3) Minimum tax for noncompliance period 
where failure discovered after notice of ex-
amination 

Notwithstanding paragraphs (1) and (2) of 
subsection (c)— 

(A) In general 

In the case of 1 or more failures with re-
spect to an individual— 

(i) which are not corrected before the 
date a notice of examination of income tax 
liability is sent to the employer, and 

(ii) which occurred or continued during 
the period under examination, 

the amount of tax imposed by subsection (a) 
by reason of such failures with respect to 
such individual shall not be less than the 
lesser of $2,500 or the amount of tax which 
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would be imposed by subsection (a) without 
regard to such paragraphs. 

(B) Higher minimum tax where violations 
are more than de minimis 

To the extent violations for which any per-
son is liable under subsection (e) for any 
year are more than de minimis, subpara-
graph (A) shall be applied by substituting 
‘‘$15,000’’ for ‘‘$2,500’’ with respect to such 
person. 

(C) Exception for church plans 

This paragraph shall not apply to any fail-
ure under a church plan (as defined in sec-
tion 414(e)). 

(c) Limitations on amount of tax 

(1) Tax not to apply where failure not discov-
ered exercising reasonable diligence 

No tax shall be imposed by subsection (a) on 
any failure during any period for which it is 
established to the satisfaction of the Sec-
retary that the person otherwise liable for 
such tax did not know, and exercising reason-
able diligence would not have known, that 
such failure existed. 

(2) Tax not to apply to failures corrected with-
in certain periods 

No tax shall be imposed by subsection (a) on 
any failure if— 

(A) such failure was due to reasonable 
cause and not to willful neglect, and 

(B)(i) in the case of a plan other than a 
church plan (as defined in section 414(e)), 
such failure is corrected during the 30-day 
period beginning on the first date the person 
otherwise liable for such tax knew, or exer-
cising reasonable diligence would have 
known, that such failure existed, and 

(ii) in the case of a church plan (as so de-
fined), such failure is corrected before the 
close of the correction period (determined 
under the rules of section 414(e)(4)(C)). 

(3) Overall limitation for unintentional failures 

In the case of failures which are due to rea-
sonable cause and not to willful neglect— 

(A) Single employer plans 

(i) In general 

In the case of failures with respect to 
plans other than specified multiple em-
ployer health plans, the tax imposed by 
subsection (a) for failures during the tax-
able year of the employer shall not exceed 
the amount equal to the lesser of— 

(I) 10 percent of the aggregate amount 
paid or incurred by the employer (or 
predecessor employer) during the preced-
ing taxable year for group health plans, 
or 

(II) $500,000. 

(ii) Taxable years in the case of certain 
controlled groups 

For purposes of this subparagraph, if not 
all persons who are treated as a single em-
ployer for purposes of this section have the 
same taxable year, the taxable years taken 
into account shall be determined under 
principles similar to the principles of sec-
tion 1561. 

(B) Specified multiple employer health plans 

(i) In general 

In the case of failures with respect to a 
specified multiple employer health plan, 
the tax imposed by subsection (a) for fail-
ures during the taxable year of the trust 
forming part of such plan shall not exceed 
the amount equal to the lesser of— 

(I) 10 percent of the amount paid or in-
curred by such trust during such taxable 
year to provide medical care (as defined 
in section 9832(d)(3)) directly or through 
insurance, reimbursement, or otherwise, 
or 

(II) $500,000. 

For purposes of the preceding sentence, all 
plans of which the same trust forms a part 
shall be treated as one plan. 

(ii) Special rule for employers required to 
pay tax 

If an employer is assessed a tax imposed 
by subsection (a) by reason of a failure 
with respect to a specified multiple em-
ployer health plan, the limit shall be de-
termined under subparagraph (A) (and not 
under this subparagraph) and as if such 
plan were not a specified multiple em-
ployer health plan. 

(4) Waiver by Secretary 

In the case of a failure which is due to rea-
sonable cause and not to willful neglect, the 
Secretary may waive part or all of the tax im-
posed by subsection (a) to the extent that the 
payment of such tax would be excessive rel-
ative to the failure involved. 

(d) Tax not to apply to certain insured small em-
ployer plans 

(1) In general 

In the case of a group health plan of a small 
employer which provides health insurance cov-
erage solely through a contract with a health 
insurance issuer, no tax shall be imposed by 
this section on the employer on any failure 
(other than a failure attributable to section 
9811) which is solely because of the health in-
surance coverage offered by such issuer. 

(2) Small employer 

(A) In general 

For purposes of paragraph (1), the term 
‘‘small employer’’ means, with respect to a 
calendar year and a plan year, an employer 
who employed an average of at least 2 but 
not more than 50 employees on business days 
during the preceding calendar year and who 
employs at least 2 employees on the first 
day of the plan year. For purposes of the pre-
ceding sentence, all persons treated as a sin-
gle employer under subsection (b), (c), (m), 
or (o) of section 414 shall be treated as one 
employer. 

(B) Employers not in existence in preceding 
year 

In the case of an employer which was not 
in existence throughout the preceding cal-
endar year, the determination of whether 
such employer is a small employer shall be 
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based on the average number of employees 
that it is reasonably expected such employer 
will employ on business days in the current 
calendar year. 

(C) Predecessors 

Any reference in this paragraph to an em-
ployer shall include a reference to any pred-
ecessor of such employer. 

(3) Health insurance coverage; health insur-
ance issuer 

For purposes of paragraph (1), the terms 
‘‘health insurance coverage’’ and ‘‘health in-
surance issuer’’ have the respective meanings 
given such terms by section 9832. 

(e) Liability for tax 

The following shall be liable for the tax im-
posed by subsection (a) on a failure: 

(1) Except as otherwise provided in this sub-
section, the employer. 

(2) In the case of a multiemployer plan, the 
plan. 

(3) In the case of a failure under section 9803 
(relating to guaranteed renewability) with re-
spect to a plan described in subsection 
(f)(2)(B), the plan. 

(f) Definitions 

For purposes of this section— 

(1) Group health plan 

The term ‘‘group health plan’’ has the mean-
ing given such term by section 9832(a). 

(2) Specified multiple employer health plan 

The term ‘‘specified multiple employer 
health plan’’ means a group health plan which 
is— 

(A) any multiemployer plan, or 
(B) any multiple employer welfare ar-

rangement (as defined in section 3(40) of the 
Employee Retirement Income Security Act 
of 1974, as in effect on the date of the enact-
ment of this section). 

(3) Correction 

A failure of a group health plan shall be 
treated as corrected if— 

(A) such failure is retroactively undone to 
the extent possible, and 

(B) the person to whom the failure relates 
is placed in a financial position which is as 
good as such person would have been in had 
such failure not occurred. 

(Added Pub. L. 104–191, title IV, § 402(a), Aug. 21, 
1996, 110 Stat. 2084; amended Pub. L. 105–34, title 
XV, § 1531(b)(2), Aug. 5, 1997, 111 Stat. 1085.) 

REFERENCES IN TEXT 

Section 3(40) of the Employee Retirement Income Se-
curity Act of 1974, referred to in subsec. (f)(2)(B), is 
classified to section 1002(40) of Title 29, Labor. 

The date of the enactment of this section, referred to 
in subsec. (f)(2)(B), is the date of enactment of Pub. L. 
104–191, which was approved Aug. 21, 1996. 

AMENDMENTS 

1997—Subsec. (a). Pub. L. 105–34, § 1531(b)(2)(A), sub-
stituted ‘‘plans’’ for ‘‘plan portability, access, and re-
newability’’. 

Subsec. (c)(3)(B)(i)(I). Pub. L. 105–34, § 1531(b)(2)(B), 
substituted ‘‘9832(d)(3)’’ for ‘‘9805(d)(3)’’. 

Subsec. (d)(1). Pub. L. 105–34, § 1531(b)(2)(C), inserted 
‘‘(other than a failure attributable to section 9811)’’ 
after ‘‘on any failure’’. 

Subsec. (d)(3). Pub. L. 105–34, § 1531(b)(2)(D), sub-
stituted ‘‘section 9832’’ for ‘‘section 9805’’. 

Subsec. (f)(1). Pub. L. 105–34, § 1531(b)(2)(E), sub-
stituted ‘‘section 9832(a)’’ for ‘‘section 9805(a)’’. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1531(c) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [enacting sections 
9811 and 9812 of this title, amending this section and 
sections 9801 and 9831 of this title, and renumbering 
sections 9804 to 9806 of this title as sections 9831 to 9833 
of this title] shall apply with respect to group health 
plans for plan years beginning on or after January 1, 
1998.’’ 

EFFECTIVE DATE 

Section 402(c) of Pub. L. 104–191 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion] shall apply to failures under chapter 100 of the In-
ternal Revenue Code of 1986 (as added by section 401 of 
this Act).’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 9812 of this title. 

§ 4980E. Failure of employer to make comparable 
medical savings account contributions 

(a) General rule 

In the case of an employer who makes a con-
tribution to the medical savings account of any 
employee with respect to coverage under a high 
deductible health plan of the employer during a 
calendar year, there is hereby imposed a tax on 
the failure of such employer to meet the re-
quirements of subsection (d) for such calendar 
year. 

(b) Amount of tax 

The amount of the tax imposed by subsection 
(a) on any failure for any calendar year is the 
amount equal to 35 percent of the aggregate 
amount contributed by the employer to medical 
savings accounts of employees for taxable years 
of such employees ending with or within such 
calendar year. 

(c) Waiver by Secretary 

In the case of a failure which is due to reason-
able cause and not to willful neglect, the Sec-
retary may waive part or all of the tax imposed 
by subsection (a) to the extent that the payment 
of such tax would be excessive relative to the 
failure involved. 

(d) Employer required to make comparable MSA 
contributions for all participating employees 

(1) In general 

An employer meets the requirements of this 
subsection for any calendar year if the em-
ployer makes available comparable contribu-
tions to the medical savings accounts of all 
comparable participating employees for each 
coverage period during such calendar year. 

(2) Comparable contributions 

(A) In general 

For purposes of paragraph (1), the term 
‘‘comparable contributions’’ means con-
tributions— 

(i) which are the same amount, or 
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(ii) which are the same percentage of the 
annual deductible limit under the high de-
ductible health plan covering the employ-
ees. 

(B) Part-year employees 

In the case of an employee who is em-
ployed by the employer for only a portion of 
the calendar year, a contribution to the 
medical savings account of such employee 
shall be treated as comparable if it is an 
amount which bears the same ratio to the 
comparable amount (determined without re-
gard to this subparagraph) as such portion 
bears to the entire calendar year. 

(3) Comparable participating employees 

For purposes of paragraph (1), the term 
‘‘comparable participating employees’’ means 
all employees— 

(A) who are eligible individuals covered 
under any high deductible health plan of the 
employer, and 

(B) who have the same category of cov-
erage. 

For purposes of subparagraph (B), the cat-
egories of coverage are self-only and family 
coverage. 

(4) Part-time employees 

(A) In general 

Paragraph (3) shall be applied separately 
with respect to part-time employees and 
other employees. 

(B) Part-time employee 

For purposes of subparagraph (A), the term 
‘‘part-time employee’’ means any employee 
who is customarily employed for fewer than 
30 hours per week. 

(e) Controlled groups 

For purposes of this section, all persons treat-
ed as a single employer under subsection (b), (c), 
(m), or (o) of section 414 shall be treated as 1 em-
ployer. 

(f) Definitions 

Terms used in this section which are also used 
in section 220 have the respective meanings 
given such terms in section 220. 

(Added Pub. L. 104–191, title III, § 301(c)(4)(A), 
Aug. 21, 1996, 110 Stat. 2049.) 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1996, see section 301(j) of Pub. L. 104–191, set out 
as an Effective Date of 1996 Amendment note under sec-
tion 62 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 106 of this title. 

CHAPTER 44—QUALIFIED INVESTMENT 
ENTITIES 

Sec. 

4981. Excise tax on undistributed income of real es-
tate investment trusts. 

4982. Excise tax on undistributed income of regu-
lated investment companies. 

AMENDMENTS 

1986—Pub. L. 99–514, title VI, § 651(c), Oct. 22, 1986, 100 
Stat. 2297, substituted: ‘‘QUALIFIED INVESTMENT 

ENTITIES’’ for ‘‘REAL ESTATE INVESTMENT 
TRUSTS’’ as chapter heading, substituted ‘‘Excise tax 
on undistributed income of real estate investment 
trusts’’ for ‘‘Excise tax based on certain real estate in-
vestment trust taxable income not distributed during 
the taxable year’’ in item 4981, and added item 4982. 

1976—Pub. L. 94–455, title XVI, § 1605(a), Oct. 4, 1976, 90 
Stat. 1754, added chapter heading and section analysis. 

CHAPTER REFERRED TO IN OTHER SECTIONS 

This chapter is referred to in sections 275, 6103, 6161, 
6211, 6212, 6213, 6214, 6405, 6501, 6512, 6862, 6871, 7422 of 
this title. 

§ 4981. Excise tax on undistributed income of 
real estate investment trusts 

(a) Imposition of tax 

There is hereby imposed a tax on every real 
estate investment trust for each calendar year 
equal to 4 percent of the excess (if any) of— 

(1) the required distribution for such cal-
endar year, over 

(2) the distributed amount for such calendar 
year. 

(b) Required distribution 

For purposes of this section— 

(1) In general 

The term ‘‘required distribution’’ means, 
with respect to any calendar year, the sum 
of— 

(A) 85 percent of the real estate invest-
ment trust’s ordinary income for such cal-
endar year, plus 

(B) 95 percent of the real estate invest-
ment trust’s capital gain net income for 
such calendar year. 

(2) Increase by prior year shortfall 

The amount determined under paragraph (1) 
for any calendar year shall be increased by the 
excess (if any) of— 

(A) the grossed up required distribution for 
the preceding calendar year, over 

(B) the distributed amount for such pre-
ceding calendar year. 

(3) Grossed up required distribution 

The grossed up required distribution for any 
calendar year is the required distribution for 
such year determined— 

(A) with the application of paragraph (2) to 
such taxable year, and 

(B) by substituting ‘‘100 percent’’ for each 
percentage set forth in paragraph (1). 

(c) Distributed amount 

For purposes of this section— 

(1) In general 

The term ‘‘distributed amount’’ means, with 
respect to any calendar year, the sum of— 

(A) the deduction for dividends paid (as de-
fined in section 561) during such calendar 
year (but computed without regard to that 
portion of such deduction which is attrib-
utable to the amount excluded under section 
857(b)(2)(D)), and 

(B) any amount on which tax is imposed 
under subsection (b)(1) or (b)(3)(A) of section 
857 for any taxable year ending in such cal-
endar year. 
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