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1971—Subsec. (a). Pub. L. 92-179 substituted 20 cal-
endar days’ for ‘10 calendar days’’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 908, 909, 912 of
this title.

§912. Procedure after report or discharge of
committee; debate; vote on final passage

(a) When the committee has reported, or has
been deemed to be discharged (under section 911)
from further consideration of, a resolution with
respect to a reorganization plan, it is at any
time thereafter in order (even though a previous
motion to the same effect has been disagreed to)
for any Member of the respective House to move
to proceed to the consideration of the resolu-
tion. The motion is highly privileged and is not
debatable. The motion shall not be subject to
amendment, or to a motion to postpone, or a
motion to proceed to the consideration of other
business. A motion to reconsider the vote by
which the motion is agreed to or disagreed to
shall not be in order. If a motion to proceed to
the consideration of the resolution is agreed to,
the resolution shall remain the unfinished busi-
ness of the respective House until disposed of.

(b) Debate on the resolution, and on all debat-
able motions and appeals in connection there-
with, shall be limited to not more than ten
hours, which shall be divided equally between
individuals favoring and individuals opposing
the resolution. A motion further to limit debate
is in order and not debatable. An amendment to,
or a motion to postpone, or a motion to proceed
to the consideration of other business, or a mo-
tion to recommit the resolution is not in order.
A motion to reconsider the vote by which the
resolution is passed or rejected shall not be in
order.

(¢c) Immediately following the conclusion of
the debate on the resolution with respect to a
reorganization plan, and a single quorum call at
the conclusion of the debate if requested in ac-
cordance with the rules of the appropriate
House, the vote on final passage of the resolu-
tion shall occur.

(d) Appeals from the decisions of the Chair re-
lating to the application of the rules of the Sen-
ate or the House of Representatives, as the case
may be, to the procedure relating to a resolu-
tion with respect to a reorganization plan shall
be decided without debate.

(e) If, prior to the passage by one House of a
resolution of that House, that House receives a
resolution with respect to the same reorganiza-
tion plan from the other House, then—

(1) the procedure in that House shall be the
same as if no resolution had been received
from the other House; but

(2) the vote on final passage shall be on the
resolution of the other House.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 398; Pub. L.
95-17, §2, Apr. 6, 1977, 91 Stat. 34; Pub. L. 98-614,
§3(d), (e)(1), (2), Nov. 8, 1984, 98 Stat. 3193.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.S.C. 133z-14. June 20, 1949, ch. 226, §205,

63 Stat. 207.
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Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1984—Pub. L. 98-614, §3(e)(2), substituted ‘‘passage’’
for ‘‘disapproval’’ in section catchline.

Subsec. (b). Pub. L. 98-614, §3(d)(1), substituted
‘“‘passed or rejected’”’ for ‘‘agreed to or disagreed to”’.

Subsec. (¢). Pub. L. 98-614, §3(d)(2), substituted ‘‘final
passage’ for ‘‘final approval’.

Subsec. (e). Pub. L. 98-614, §3(e)(1), added subsec. (e).

1977—Pub. L. 95-17 inserted ‘‘; vote on final dis-
approval’ after ‘“debate’ in section catchline.

Subsec. (a). Pub. L. 95-17 inserted provisions that a
motion to discharge a committee is not subject to a
motion to postpone or to a motion to proceed to the
consideration of other business and that if a motion to
proceed to the consideration of the resolution is agreed
to, the resolution shall remain the unfinished business
of the respective House until disposed of.

Subsec. (b). Pub. L. 95-17 inserted provisions that a
motion to postpone or a motion to proceed to the con-
sideration of other business is not in order.

Subsec. (¢). Pub. L. 95-17 added subsec. (c).

Subsec. (d). Pub. L. 95-17 added subsec. (d) which pro-
visions were formerly set out in section 913(b) of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 908, 909 of this
title; title 42 section 2941.

[§913. Omitted]
CODIFICATION

Section, Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 398, pro-
viding for decision without debate with respect to mo-
tions to postpone, motions to proceed to the consider-
ation of other business, and appeals from decisions of
the Chair relating to the application of the rules of the
Senate or the House of Representatives, was omitted in
the general amendment of this chapter by Pub. L. 95-17,
§2, Apr. 6, 1977, 91 Stat. 29. See section 912 of this title.

PART II—CIVIL SERVICE FUNC-
TIONS AND RESPONSIBILITIES
Chap. Sec.
11. Office of Personnel Management .... 1101

12. Merit Systems Protection Board,
Office of Special Counsel, and
Employee Right of Action ............. 1201

13. Special Authority ... 1301

15. Political Activity of Certain State
and Local Employees ........cccceeureuneen 1501

AMENDMENTS

1992—Pub. L. 102-378, §2(1), Oct. 2, 1992, 106 Stat. 1346,
substituted ‘‘Employee’ for ‘‘Individual’”’ in item for
chapter 12.

1989—Pub. L. 101-12, §3(b)(1), Apr. 10, 1989, 103 Stat. 31,
substituted ‘¢, Office of Special Counsel, and Individual
Right of Action” for ‘‘and Special Counsel” in item for
chapter 12.

1978—Pub. L. 95-454, title II, §201(c)(1), Oct. 13, 1978, 92
Stat. 1121, substituted “CIVIL SERVICE FUNCTIONS
AND RESPONSIBILITIES” for “THE UNITED
STATES CIVIL SERVICE COMMISSION” in heading
for Part II.

Pub. L. 95454, title II, §201(c)(2), Oct. 13, 1978, 92 Stat.
1121, substituted ‘‘Office of Personnel Management’’ for
“‘Organization” in item for chapter 11.

Pub. L. 95-454, title II, §202(d), Oct. 13, 1978, 92 Stat.
1131, added item for chapter 12.

CHAPTER 11—OFFICE OF PERSONNEL
MANAGEMENT

Sec.

1101. Office of Personnel Management.
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Sec.
1102. Director; Deputy Director; Associate Direc-

tors.

1103. Functions of the Director.

1104. Delegation of authority for personnel man-
agement.

1105. Administrative procedure.

AMENDMENTS

1978—Pub. L. 95454, title II, §201(a), Oct. 13, 1978, 92
Stat. 1119, substituted in chapter heading ‘“‘OFFICE OF
PERSONNEL MANAGEMENT” for ‘“‘ORGANIZATION”,
in item 1101 ‘‘Office of Personnel Management’’ for
“Appointment of Commissioners’”, in item 1102 ‘‘Direc-
tor; Deputy Director; Associate Directors” for ‘‘Term
of office; filling vacancies; removal’”’, in item 1103
“Functions of the Director” for ‘‘Chairman; Vice Chair-
man; Executive Director’’, in item 1104 ‘‘Delegation of
authority for personnel management’ for ‘‘Functions
of Chairman’, and in item 1105 ‘‘Administrative proce-
dure” for ‘‘Boards of examiners’’.

§1101. Office of Personnel Management

The Office of Personnel Management is an
independent establishment in the executive
branch. The Office shall have an official seal,
which shall be judicially noticed, and shall have
its principal office in the District of Columbia,
and may have field offices in other appropriate
locations.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 398; Pub. L.
95-454, title II, §201(a), Oct. 13, 1978, 92 Stat.
1119.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.S.C. 632 (1st
par.).

Jan. 16, 1883, ch. 27, §1 (Ist
par.), 22 Stat. 403.

The words ‘‘official place under the United States”
are changed to ‘‘another office or position in the Gov-
ernment’’ of the ‘“‘United States’” to conform to the
present legislative use of ‘‘office’ and ‘‘position’.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Pub. L. 95-454 substituted ‘‘Office of Personnel
Management’’ for ‘‘Appointment of Commissioners’ in
section catchline, and in text provisions relating to the
establishment, etc., of the Office of Personnel Manage-
ment for provisions relating to the appointment of
members to the United States Civil Service Commis-
sion.

EFFECTIVE DATE OF 1978 AMENDMENT

Section 907 of Pub. L. 95-454 provided that: ‘‘Except as
otherwise expressly provided in this Act, the provisions
of this Act [see Tables for classification] shall take ef-
fect 90 days after the date of the enactment of this Act
[Oct. 13, 1978].”

SHORT TITLE OF 1992 AMENDMENT

Pub. L. 102-378, §1(a), Oct. 2, 1992, 106 Stat. 1346, pro-
vided that: “This Act [see Tables for classification]
may be cited as the ‘Technical and Miscellaneous Civil
Service Amendments Act of 1992.”

SHORT TITLE OF 1984 AMENDMENT

Pub. L. 98-224, §1, Mar. 2, 1984, 98 Stat. 47, provided
that: “This Act [amending sections 1304, 3323, 4108, 4109,
7104, and 7122 of this title] may be cited as the ‘Civil
Service Miscellaneous Amendments Act of 1983.”
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SHORT TITLE OF 1978 AMENDMENT

Section 1 of Pub. L. 95454 provided that: ‘“This Act
[see Tables for classification] may be cited as the ‘Civil
Service Reform Act of 1978’.”

COMBINED FEDERAL CAMPAIGN BROCHURE LIST AND
GENERAL DESIGNATION OPTION FOR INTERNATIONAL
AGENCIES

Pub. L. 102-393, title V, §532, Oct. 6, 1992, 106 Stat.
1763, provided that: ‘“‘Notwithstanding any other provi-
sion of law, beginning October 1, 1992, and thereafter,
no funds made available to the Office of Personnel
Management may be used to prepare, promulgate, or
implement any rules or regulations relating to the
Combined Federal Campaign unless such rules or regu-
lations include a Combined Federal Campaign brochure
list and general designation option solely for inter-
national agencies, which list (listed by Federation in
the case of affiliated agencies) and option shall include
only those international agencies that elect in their
annual application to be included under such list and
option rather than under the national agencies list and
option: Provided, That such limitation on the use of
funds shall not apply to any activities related to the
1992 Combined Federal Campaign.”’

REPORT ON PRODUCTIVITY OF FEDERAL WORKFORCE;
DEADLINE

Pub. L. 101-509, title V, §535, Nov. 5, 1990, 104 Stat.
1470, directed Office of Personnel Management to re-
view and report to Congress, not later than 24 months
after Nov. 5, 1990, on the productivity of the Federal
workforce, such report to include recommendations
with regard to (1) how productivity within the Federal
workforce can be increased, the delivery of Government
services improved, and the payroll costs of Government
controlled through improved organization, training, ad-
vanced technology, and modern management practices,
(2) the size, structure, and composition of the Federal
workforce, (3) criteria for use by departments and agen-
cies to determine the level of personnel necessary to
accomplish their functions and goals, and (4) changes in
Federal law, regulations, and administrative practices
to promote economy, productivity, effectiveness, and
managerial accountability within the Federal work-
force.

FUNDS FOR PREPARATION, PROMULGATION, OR IMPLE-
MENTATION OF REGULATIONS RELATING TO COMBINED
FEDERAL CAMPAIGN; ELIGIBILITY CRITERIA

Pub. L. 100202, §101(m) [title VI, §618], Dec. 22, 1987,
101 Stat. 1329-390, 1329-423, provided that:

‘“(a) None of the funds appropriated by this Act, or
any other Act in this or any fiscal year hereafter, may
be used in preparing, promulgating, or implementing
any regulations relating to the Combined Federal Cam-
paign if such regulations are not in conformance with
subsection (b).

“(b)(1)(A) Any requirements for eligibility to receive
contributions through the Combined Federal Campaign
shall not, to the extent that such requirements relate
to litigation, public-policy advocacy, or attempting to
influence legislation, be any more restrictive than any
requirements established with respect to those subject
matters under section 501(c)(3) or 501(h) of the Internal
Revenue Code of 1986 [26 U.S.C. 501(c)(3), (h)].

‘(B) Any requirements for eligibility to receive con-
tributions through the Combined Federal Campaign
shall, to the extent that such requirements relate to
any subject matter other than one referred to in sub-
paragraph (A), remain the same as the criteria in the
1984 regulations, except as otherwise provided in this
section.

“(C) Notwithstanding any requirement referred to in
subparagraph (A) or (B), for purposes of any Combined
Federal Campaign—

‘(1) any voluntary agency or federated group which

was a named plaintiff as of September 1, 1987, in a

case brought in the United States District Court for
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the District of Columbia, and designated as Civil Ac-

tion No. 83-0928 or 86-1367, and

‘“(ii) The Federal Employee Education and Assist-
ance Fund,

shall be considered to have national eligibility.

‘(D) Public accountability standards shall remain
similar to the standards which were by regulation es-
tablished with respect to the 1984-1987 Combined Fed-
eral Campaigns, except that the Office of Personnel
Management shall prescribe regulations under which a
voluntary agency or federated group which does not ex-
ceed a certain size (as established under such regula-
tions) may submit a copy of an appropriate Federal tax
return, rather than complying with any independent
auditing requirements which would otherwise apply.

““(2)(A) A voluntary agency or federated group shall,
for purposes of any Combined Federal Campaign in any
year, be considered to have national eligibility if such
agency or group—

‘(i) complies with all requirements for eligibility
to receive contributions through the Combined Fed-
eral Campaign, without regard to any requirements
relating to ‘local presence’; and

‘“(ii) demonstrates that it provided services, bene-
fits, or assistance, or otherwise conducted program
activities, in—

“(I) 15 or more different States over the 3-year pe-
riod immediately preceding the start of the year in-
volved; or

‘(ITI) several foreign countries or several parts of
a foreign country.

For purposes of this subparagraph, an agency or fed-
erated group shall be considered to have conducted pro-
gram activities in the required number of States, coun-
tries, or parts of a country, over the period of years in-
volved, if such agency or group conducted program ac-
tivities in such number of States, countries, or parts ei-
ther in any single year during such period or in the ag-
gregate over the course of such period, provided that no
State, country, or part of a country is counted more
than once.

‘(B) Notwithstanding any other provisions, eligi-
bility requirements relating to International Services
Agencies shall remain at least as inclusive as existing
requirements. Any voluntary agency or federated group
which attains national eligibility under subparagraph
(A), and any voluntary agency which is a member of
the International Services Agencies, shall be consid-
ered to have satisfied any requirements relating to
‘local presence’.

““(3)(A) If a federated group is eligible to receive dona-
tions in a Combined Federal Campaign, whether on a
national level (pursuant to certification by the Office)
or a local level (pursuant to certification by the local
Federal coordinating committee), each voluntary agen-
cy which is a member of such group may, upon certifi-
cation by the federated group, be considered eligible to
participate on such national or local level, as the case
may be.

“(B) Notwithstanding any provision of subparagraph
(A)—

‘(i) the Office may require a voluntary agency to
provide information to support any certification sub-
mitted by a federated group with respect to such
agency under subparagraph (A); and

““(ii) if a determination is made, in writing after no-
tice and opportunity to submit written comments,
that the information submitted by the voluntary
agency does not satisfy the applicable eligibility re-
quirements, such agency may be barred from partici-
pating in the Combined Federal Campaign on a na-
tional or local level, as the case may be, for a period
not to exceed 1 campaign year.

‘“(4) The Office shall exercise oversight responsibility
to ensure that—

‘“(A) regulations are uniformly and equitably im-
plemented in all local combined Federal campaigns;

‘“(B) federated groups participating in a local com-
bined Federal campaign are allowed to compete fairly
for the role of principal combined fund organization;
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‘“(C) federated groups participating in a local com-
bined Federal campaign are afforded—

‘(i) adequate opportunity to consult with the
PCFO for the area involved before any plans are
made final relating to the design or conduct of such
campaign (including plans pertaining to any mate-
rials to be printed as part of the campaign);

‘‘(ii) adequate opportunity to participate in cam-
paign events and other related activities; and

‘“(iii) timely access to all reports, budgets, audits,
and other records in the possession of, or under the
control of, the PCFO for the areas involved; and
‘(D) a federated group or voluntary agency found

by the Office, by a written decision issued after no-

tice and opportunity to submit written comments, to
have violated the regulations may be barred from
serving as a PCFO for not to exceed 1 campaign year.

‘“(6) The Office shall prescribe regulations to ensure
that PCFOs do not make inappropriate delegations of
decisionmaking authority.

‘“(6)(A) The Office shall, in consultation with fed-
erated groups, establish a formula under which any un-
designated contributions received in a local combined
Federal campaign shall be allocated in any year.

‘(B) Under the formula for the 1990 Combined Federal
Campaign, all undesignated contributions received in a
local campaign shall be allocated as follows:

‘(i) 82 percent shall be allocated to the United Way.

‘“(ii) 7 percent shall be allocated to the Inter-
national Services Agencies.

‘(iii) 7 percent shall be allocated to the National
Voluntary Health Agencies.

‘‘(iv) 4 percent shall, after fair and careful consider-
ation of all eligible federated groups and agencies, be
allocated by the local Federal coordinating commit-
tee among any or all of the following:

“(I) National federated groups (other than any
identified in clauses (i), (ii), or (iii)), except that a
national federated group shall not be eligible under
this subclause unless there are at least 15 members
of such group participating in the local campaign,
unless the members of such group collectively re-
ceive at least 4 percent of the designated contribu-
tions in the local campaign, and unless such group
was granted national eligibility status for the 1987,
1988, 1989, or 1990 Combined Federal Campaign.

“(IT) Local federated groups.

“(III) Any local, non-affiliated voluntary agency
which receives at least 4 percent of the designated
contributions in the local campaign.

“(C) The formula set forth in subparagraph (B)—

‘(i) shall be phased in over the course of the 1988
and 1989 Combined Federal Campaigns;

‘“(i1) shall be fully implemented with respect to the
1990 Combined Federal Campaigns [sic]; and

¢“(iii) shall, with respect to any Combined Federal
Campaign thereafter, be adjusted based on the experi-
ence gained in the Combined Federal Campaigns re-
ferred to in clauses (i) and (ii).

‘(D) Nothing in this paragraph shall apply with re-
spect to any campaign conducted in a foreign country.

‘‘(E) All appropriate steps shall be taken to encour-
age donors to make designated contributions.

“(7T) The option for a donor to write in the name of a
voluntary agency or federated group not listed in the
campaign brochure to receive that individual’s con-
tribution in a local campaign shall be eliminated.

‘“(8) The name of any individual making a designated
contribution in a campaign shall, upon request of the
recipient voluntary agency or federated group, be re-
leased to such agency or group, unless the contributor
indicates that his or her name is not to be released.
Under no circumstance may the names of contributors
be sold or otherwise released by such agency or group.

‘(99 (A) The name of each participating voluntary
agency and federated group, together with a brief de-
scription of their respective programs, shall be pub-
lished in any information leaflet distributed to employ-
ees in a local combined Federal campaign. Agencies
shall be arranged by federated group, with combined
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Federal campaign organization code numbers cor-
responding to each such agency and group.

‘“(B) The requirement under subparagraph (A) relat-
ing to the inclusion of program descriptions may, at
the discretion of a local Federal coordinating commit-
tee, be waived for a local campaign in any year if, in
the immediately preceding campaign year, contribu-
tions received through the local campaign totalled less
than $100,000.

¢“(10) Employee coercion is not to be tolerated in the
Combined Federal Campaign, and protections against
employee coercion shall be strengthened and clarified.

¢(11) The Office—

“(A) may not, after the date of the enactment of
this Act [Dec. 22, 1987], grant national eligibility
status to any federated group unless such group has
at least 15 member voluntary agencies, each of which
meets the requirements for national eligibility under
paragraph (2)(A); and

‘(B) may withdraw federation status from any fed-
erated group for a period of not to exceed 1 campaign
year if it is determined, on the record after oppor-
tunity for a hearing, that the federated group has not
complied with the regulatory requirements.

‘“(12) The Office may bar from participation in the
Combined Federal Campaign, for a period not to exceed
1 campaign year, any voluntary agency which the Of-
fice determines, in writing, and after notice and oppor-
tunity to submit written comments, did not comply
with a reasonable request by the Office to furnish it
with information relating to such agency’s campaign
accounting and auditing practices.

‘‘(c) For purposes of this section, a voluntary agency
or federated group having ‘national eligibility’ is one
which is eligible to participate in each local domestic
combined Federal campaign.”’

CIVIL SERVICE REFORM ACT OF 1978 FINDINGS AND
STATEMENT OF PURPOSE

Section 3 of Pub. L. 95454 provided that: ‘It is the
policy of the United States that—

‘(1) in order to provide the people of the United
States with a competent, honest, and productive Fed-
eral work force reflective of the Nation’s diversity,
and to improve the quality of public service, Federal
personnel management should be implemented con-
sistent with merit system principles and free from
prohibited personnel practices;

‘(2) the merit system principles which shall govern
in the competitive service and in the executive
branch of the Federal Government should be ex-
pressly stated to furnish guidance to Federal agencies
in carrying out their responsibilities in administer-
ing the public business, and prohibited personnel
practices should be statutorily defined to enable Fed-
eral employees to avoid conduct which undermines
the merit system principles and the integrity of the
merit system;

““(3) Federal employees should receive appropriate
protection through increasing the authority and pow-
ers of the Merit Systems Protection Board in process-
ing hearings and appeals affecting Federal employees;

‘“(4) the authority and power of the Special Counsel
should be increased so that the Special Counsel may
investigate allegations involving prohibited person-
nel practices and reprisals against Federal employees
for the lawful disclosure of certain information and
may file complaints against agency officials and em-
ployees who engage in such conduct;

‘(5) the function of filling positions and other per-
sonnel functions in the competitive service and in the
executive branch should be delegated in appropriate
cases to the agencies to expedite processing appoint-
ments and other personnel actions, with the control
and oversight of this delegation being maintained by
the Office of Personnel Management to protect
against prohibited personnel practices and the use of
unsound management practices by the agencies;

‘“(6) a Senior Executive Service should be estab-
lished to provide the flexibility needed by agencies to
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recruit and retain the highly competent and qualified
executives needed to provide more effective manage-
ment of agencies and their functions, and the more
expeditious administration of the public business;

‘“(7) in appropriate instances, pay increases should
be based on quality of performance rather than
length of service;

‘(8) research programs and demonstration projects
should be authorized to permit Federal agencies to
experiment, subject to congressional oversight, with
new and different personnel management concepts in
controlled situations to achieve more efficient man-
agement of the Government’s human resources and
greater productivity in the delivery of service to the
public;

‘(9) the training program of the Government should
include retraining of employees for positions in other
agencies to avoid separations during reductions in
force and the loss to the Government of the knowl-
edge and experience that these employees possess;
and

‘(10) the right of Federal employees to organize,
bargain collectively, and participate through labor
organizations in decisions which affect them, with
full regard for the public interest and the effective
conduct of public business, should be specifically rec-
ognized in statute.”

SAVINGS PROVISION

Section 902 of Pub. L. 95-454 provided that:

‘‘(a) Except as otherwise provided in this Act [see
Tables for classification], all executive orders, rules,
and regulations affecting the Federal service shall con-
tinue in effect, according to their terms, until modi-
fied, terminated, superseded, or repealed by the Presi-
dent, the Office of Personnel Management, the Merit
Systems Protection Board, the Equal Employment Op-
portunity Commission, or the Federal Labor Relations
Authority with respect to matters within their respec-
tive jurisdictions.

“(b) No provision of this Act [see Tables for classi-
fication] shall affect any administrative proceedings
pending at the time such provision takes effect. Orders
shall be issued in such proceedings and appeals shall be
taken therefrom as if this Act had not been enacted.

‘“(c) No suit, action, or other proceeding lawfully
commenced by or against the Director of the Office of
Personnel Management or the members of the Merit
Systems Protection Board, or officers or employees
thereof, in their official capacity or in relation to the
discharge of their official duties, as in effect imme-
diately before the effective date of this Act [see Effec-
tive Date of 1978 Amendment note above], shall abate
by reason of the enactment of this Act [see Tables for
classification]. Determinations with respect to any
such suit, action, or other proceeding shall be made as
if this Act had not been enacted.”

POWERS OF PRESIDENT UNAFFECTED EXCEPT BY
EXPRESS PROVISIONS

Section 904 of Pub. L. 95-454 provided that:

‘“Except as otherwise expressly provided in this Act
[see Tables for classification], no provision of this Act
shall be construed to—

‘(1) limit, curtail, abolish, or terminate any func-
tion of, or authority available to, the President
which the President had immediately before the ef-
fective date of this Act [see Effective Date of 1978
Amendment note above]; or

‘“(2) limit, curtail, or terminate the President’s au-
thority to delegate, redelegate, or terminate any
delegation of functions.”

REORGANIZATION PLANS NO. 1 AND 2 OF 1978
SUPERSEDED BY CIVIL SERVICE REFORM ACT OF 1978

Section 905 of Pub. L. 95-454 provided that: ‘‘Any pro-
vision in either Reorganization Plan Numbered 1 [set
out in the Appendix to this title] or 2 [set out below]
of 1978 inconsistent with any provision in this Act [see
Tables for classification] is hereby superseded.’”’
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REORGANIZATION PLAN NO. 2 OF 1978
43 F.R. 36037, 92 Stat. 3783

Prepared by the President and transmitted to the Sen-
ate and the House of Representatives in Congress as-
sembled, May 23, 1978, pursuant to the provisions of
Chapter 9 of Title 5 of the United States Code.

PART I. OFFICE OF PERSONNEL MANAGEMENT

SECTION 101. ESTABLISHMENT OF THE OFFICE OF PER-
SONNEL MANAGEMENT AND ITS DIRECTOR AND OTHER
MATTERS

There is hereby established as an independent estab-
lishment in the Executive Branch, the Office of Person-
nel Management (the ‘‘Office’’). The head of the Office
shall be the Director of the Office of Personnel Manage-
ment (the ‘“Director’’), who shall be appointed by the
President, by and with the advice and consent of the
Senate, and shall be compensated at the rate now or
hereafter provided for level II of the Executive Sched-
ule [6 U.S.C. 5313]. The position referred to in 5 U.S.C.
5109(b) is hereby abolished.

SEC. 102. TRANSFER OF FUNCTIONS

Except as otherwise specified in this Plan, all func-
tions vested by statute in the United States Civil Serv-
ice Commission, or the Chairman of said Commission,
or the Boards of Examiners established by 5 U.S.C. 1105
are hereby transferred to the Director of the Office of
Personnel Management.

SEC. 103. DEPUTY DIRECTOR AND ASSOCIATE DIRECTORS

(a) There shall be within the Office a Deputy Director
who shall be appointed by the President by and with
the advice and consent of the Senate and who shall be
compensated at the rate now or hereafter provided for
level IIT of the Executive Schedule [6 U.S.C. 5314]. The
Deputy Director shall perform such functions as the Di-
rector may from time to time prescribe and shall act as
Director during the absence or disability of the Direc-
tor or in the event of a vacancy in the Office of the Di-
rector.

(b) There shall be within the Office not more than
five Associate Directors, who shall be appointed by the
Director in the excepted service, shall have such titles
as the Director shall from time to time determine, and
shall receive compensation at the rate now or hereafter
provided for level IV of the Executive Schedule [b
U.S.C. 5315].

SEC. 104. FUNCTIONS OF THE DIRECTOR

The functions of the Director shall include, but not
be limited to, the following:

(a) Aiding the President, as the President may re-
quest, in preparing such rules as the President pre-
scribes, for the administration of civilian employment
now within the jurisdiction of the United States Civil
Service Commission;

(b) Advising the President, as the President may re-
quest, on any matters pertaining to civilian employ-
ment now within the jurisdiction of the United States
Civil Service Commission;

(c) Executing, administering and enforcing the Civil
Service rules and regulations of the President and the
Office and the statutes governing the same, and other
activities of the Office including retirement and classi-
fication activities except to the extent such functions
remain vested in the Merit Systems Protection Board
pursuant to Section 202 of this Plan, or are transferred
to the Special Counsel pursuant to Section 204 of this
Plan. The Director shall provide the public, where ap-
propriate, a reasonable opportunity to comment and
submit written views on the implementation and inter-
pretation of such rules and regulations;

(d) Conducting or otherwise providing for studies and
research for the purpose of assuring improvements in

1As amended July 11, 1978.
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personnel management, and recommending to the
President actions to promote an efficient Civil Service
and a systematic application of the merit system prin-
ciples, including measures relating to the selection,
promotion, transfer, performance, pay, conditions of
service, tenure, and separations of employees; and

(e) Performing the training responsibilities now per-
formed by the United States Civil Service Commission
as set forth in 5 U.S.C. Chapter 41.

SEC. 105. AUTHORITY TO DELEGATE FUNCTIONS

The Director may delegate, from time to time, to the
head of any agency employing persons in the competi-
tive service, the performance of all or any part of those
functions transferred under this Plan to the Director
which relate to employees, or applicants for employ-
ment, of such agency.

PART II. MERIT SYSTEMS PROTECTION BOARD

SEC. 201. MERIT SYSTEMS PROTECTION BOARD

(a) The United States Civil Service Commission is
hereby redesignated the Merit Systems Protection
Board. The Commissioners of the United States Civil
Service Commission are hereby redesignated as mem-
bers of the Merit Systems Protection Board (the
“Board”).

(b) The Chairman of the Board shall be its chief exec-
utive and administrative officer. The position of Execu-
tive Director, established by 5 U.S.C. 1103(d), is hereby
abolished.

SEC. 202. FUNCTIONS OF THE MERIT SYSTEMS
PROTECTION BOARD AND RELATED MATTERS

(a) There shall remain with the Board the hearing,
adjudication, and appeals functions of the United
States Civil Service Commission specified in 5 U.S.C.
1104(b)(4) (except hearings, adjudications and appeals
with respect to examination ratings), and also found in
the following statutes:

(i) 5 U.S.C. 1504-1507, 7325, 5335, 7521, 7701 and 8347(d);

(ii) 38 U.S.C. 2023

(b) There shall remain with the Board the functions
vested in the United States Civil Service Commission,
or its Chairman, pursuant to 5 U.S.C. 1104(a)(5) and
(b)(4) to enforce decisions rendered pursuant to the au-
thorities described in Subsection (a) of this Section.

(c) Any member of the Board may request from the
Director, in connection with a matter then pending be-
fore the Board for adjudication, an advisory opinion
concerning interpretation of rules, regulations, or
other policy directives promulgated by the Office of
Personnel Management.

(d) Whenever the interpretation or application of a
rule, regulation, or policy directive of the Office of Per-
sonnel Management is at issue in any hearing, adju-
dication, or appeal before the Board, the Board shall
promptly notify the Director, and the Director shall
have the right to intervene in such proceedings.

(e) The Board shall designate individuals to chair per-
formance rating boards established pursuant to 5 U.S.C.
4305.

(f) The Chairman of the Board shall designate rep-
resentatives to chair boards of review established pur-
suant to 5 U.S.C. 3383(b).

(g) The Board may from time to time conduct special
studies relating to the Civil Service, and to other merit
systems in the Executive Branch and report to the
President and the Congress whether the public interest
in a workforce free of personnel practices prohibited by
law or regulations is being adequately protected. In
carrying out this function the Board shall make such
inquiries as may be necessary, and, to the extent per-
mitted by law, shall have access to personnel records or
information collected by the Office of Personnel Man-
agement and may require additional reports from other
agencies as needed. The Board shall make such recom-
mendations to the President and the Congress as it
deems appropriate.
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(h) The Board may delegate the performance of any of
its administrative functions to any officer or employee
of the Board.

(i) The Board shall have the authority to prescribe
such regulations as may be necessary for the perform-
ance of its functions. The Board shall not issue advi-
sory opinions. The Board may issue rules and regula-
tions, consistent with statutory requirements, defining
its review procedures, including the time limits within
which an appeal must be filed and the rights and re-
sponsibilities of the parties to an appeal. All regula-
tions of the Board shall be published in the FEDERAL
REGISTER.

SEC. 203. SAVINGS PROVISION

The Board shall accept appeals from agency actions
effected prior to the effective date of this Plan. On the
effective date of Part II of this Plan, proceedings then
before the Federal Employee Appeals Authority shall
continue before the Board; proceedings then before the
Appeals Review Board and proceedings then before the
United States Civil Service Commission on appeal from
decisions of the Appeals Review Board shall continue
before the Board; other employee appeals before boards
or other bodies pursuant to law or regulation shall con-
tinue to be processed pursuant to those laws or regula-
tions. Nothing in this section shall affect the right of
a Federal employee to judicial review under applicable
law.

SEC. 204. THE SPECIAL COUNSEL

(a) There shall be a Special Counsel to the Board ap-
pointed for a term of four years by the President by and
with the advice and consent of the Senate, who shall be
compensated as now or hereafter provided for level IV
of the Executive Schedule [5 U.S.C. 5315].

(b) There are hereby transferred to the Special Coun-
sel all functions with respect to investigations relating
to violations of 5 U.S.C. Chapter 15; 5 U.S.C. Subchapter
IIT of Chapter 73 (Political Activities); and 5 U.S.C.
552(a)(4)(F) (public information).

(c) The Special Counsel may investigate, pursuant to
5 U.S.C. 1303, allegations of personnel practices which
are prohibited by law or regulation.

(d) When in the judgment of the Special Counsel, such
personnel practices exist, he shall report his findings
and recommendations to the Chairman of the Merit
Systems Protection Board, the agency affected, and to
the Office of Personnel Management, and may report
such findings to the President.

(e) When in the judgment of the Special Counsel, the
results of an investigation would warrant the taking of
disciplinary action against an employee who is within
the jurisdiction of the Board, the Special Counsel shall
prepare charges against such employee and present
them with supporting documentation to the Board.
Evidence supporting the need for disciplinary action
against a Presidential appointee shall be submitted by
the Special Counsel to the President.

(f) The Special Counsel may appoint personnel nec-
essary to assist in the performance of his functions.

(g) The Special Counsel shall have the authority to
prescribe rules and regulations relating to the receipt
and investigation of matters under his jurisdiction.
Such regulations shall be published in the FEDERAL
REGISTER.

(h) The Special Counsel shall not issue advisory opin-
ions.

PART III. FEDERAL LABOR RELATIONS
AUTHORITY

SEC. 301. ESTABLISHMENT OF THE FEDERAL LABOR
RELATIONS AUTHORITY

(a) There is hereby established, as an independent es-
tablishment in the Executive Branch, the Federal
Labor Relations Authority (the ‘‘Authority’’). The Au-
thority shall be composed of three members, one of
whom shall be Chairman, not more than two of whom
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may be adherents of the same political party, and none
of whom may hold another office or position in the
Government of the United States except where pro-
vided by law or by the President.

(b) Members of the Authority shall be appointed by
the President, by and with the advice and consent of
the Senate. The President shall designate one member
to serve as Chairman of the Authority, who shall be
compensated at the rate now or hereafter provided for
level IIT of the Executive Schedule [6 U.S.C. 5314]. The
other members shall be compensated at the rate now or
hereafter provided for level IV of the Executive Sched-
ule [6 U.S.C. 5315].

(c) The initial members of the Authority shall be ap-
pointed as follows: one member for a term of two years;
one member for a term of three years; and the Chair-
man for a term of four years. Thereafter, each member
shall be appointed for a term of four years. An individ-
ual chosen to fill a vacancy shall be appointed for the
unexpired term of the member replaced.

(d) The Authority shall make an annual report on its
activities to the President for transmittal to Congress.

SEC. 302. ESTABLISHMENT OF THE GENERAL COUNSEL OF
THE AUTHORITY

There shall be a General Counsel of the Authority,
who shall be appointed by the President, by and with
the advice and consent of the Senate for a term of four
yvears, and who shall be compensated at the rate now or
hereafter provided for level V of the Executive Sched-
ule [6 U.S.C. 5316]. The General Counsel shall perform
such duties as the Authority shall from time to time
prescribe, including but not limited to the duty of de-
termining and presenting facts required by the Author-
ity in order to decide unfair labor practice complaints.

SEC. 303. THE FEDERAL SERVICE IMPASSES PANEL

The Federal Service Impasses Panel, established
under Executive Order 11491, as amended [set out under
5 U.S.C. 7101], (the ‘‘Panel’’) shall continue, and shall be
a distinct organizational entity within the Authority.

SEC. 304. FUNCTIONS

Subject to the provisions of Section 306, the following
functions are hereby transferred:

(a) To the Authority—

(1) The functions of the Federal Labor Relations
Council pursuant to Executive Order 11491, as amended
[set out under 5 U.S.C. 7101];

(2) The functions of the Civil Service Commission
under Sections 4(a) and 6(e) of Executive Order 11491, as
amended;

(3) The functions of the Assistant Secretary of Labor
for Labor-Management Relations, under Executive
Order 11491, as amended, except for those functions re-
lated to alleged violations of the standards of conduct
for labor organizations pursuant to Section 6(a)(4) of
said Executive Order; and,

(b) to the Panel—the functions and authorities of the
Federal Service Impasses Panel, pursuant to Executive
Order 11491, as amended.

SEC. 305. AUTHORITY DECISIONS

The decisions of the Authority on any matter within
its jurisdiction shall be final and not subject to judicial
review.

SEC. 306. OTHER PROVISIONS

Unless and until modified, revised, or revoked, all
policies, regulations, and procedures established, and
decisions issued, under Executive Order 11491, as
amended [set out under 5 U.S.C. 7101], shall remain in
full force and effect. There is hereby expressly reserved
to the President the power to modify the functions
transferred to the Federal Labor Relations Authority
and the Federal Service Impasses Panel pursuant to
Section 304 of this Plan.

SEC. 307. SAVINGS PROVISION

All matters which relate to the functions transferred
by Section 304 of this Plan, and which are pending on
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the effective date of the establishment of the Authority
before the Federal Labor Relations Council, the Vice
Chairman of the Civil Service Commission, or the As-
sistant Secretary of Labor for Labor-Management Re-
lations shall continue before the Authority under such
rules and procedures as the Authority shall prescribe.
All such matters pending on the effective date of the
establishment of the Authority before the Panel, shall
continue before the Panel under such rules and proce-
dures as the Panel shall prescribe.

PART IV. GENERAL PROVISIONS
SEC. 401. INCIDENTAL TRANSFER

So much of the personnel, property, records, and un-
expended balances of appropriations, allocations and
other funds employed, used, held, available, or to be
made available in connection with the functions trans-
ferred under this Plan, as the Director of the Office of
Management and Budget shall determine, shall be
transferred to the appropriate agency, or component at
such time or times as the Director of the Office of Man-
agement and Budget shall provide, except that no such
unexpended balances transferred shall be used for pur-
poses other than those for which the appropriation was
originally made. The Director of the Office of Manage-
ment and Budget shall provide for terminating the af-
fairs of any agencies abolished herein and for such fur-
ther measures and dispositions as such Director deems
necessary to effectuate the purposes of this Reorganiza-
tion Plan.

SEC. 402. INTERIM OFFICERS

(a) The President may authorize any persons who,
immediately prior to the effective date of this Plan,
held positions in the Executive Branch of the Govern-
ment, to act as Director of the Office of Personnel Man-
agement, the Deputy Director of the Office of Person-
nel Management, the Special Counsel, the Chairman
and other members of the Federal Labor Relations Au-
thority, the Chairman and other members of the Fed-
eral Service Impasses Panel, or the General Counsel of
the Authority, until those offices are for the first time
filled pursuant to the provisions of this Reorganization
Plan or by recess appointment, as the case may be.

(b) The President may authorize any such person to
receive the compensation attached to the Office in re-
spect of which that person so serves, in lieu of other
compensation from the United States.

SEC. 403. EFFECTIVE DATE

The provisions of this Reorganization Plan shall be-
come effective at such time or times, on or before Jan-
uary 1, 1979, as the President shall specify, but not
sooner than the earliest time allowable under Section
906 of Title 5, United States Code.

[Pursuant to Ex. Ord. No. 12107, Dec. 28, 1978, 44 F.R.
1055, this Reorg. Plan is generally effective Jan. 1, 1979.]

MESSAGE OF THE PRESIDENT

To the Congress of the United States:

On March 2nd I sent to Congress a Civil Service Re-
form proposal to enable the Federal government to im-
prove its service to the American people.

Today I am submitting another part of my compre-
hensive proposal to reform the Federal personnel man-
agement system through Reorganization Plan No. 2 of
1978. The plan will reorganize the Civil Service Com-
mission and thereby create new institutions to increase
the effectiveness of management and strengthen the
protection of employee rights.

The Civil Service Commission has acquired inher-
ently conflicting responsibilities: to help manage the
Federal Government and to protect the rights of Fed-
eral employees. It has done neither job well. The Plan
would separate the two functions.

OFFICE OF PERSONNEL MANAGEMENT

The positive personnel management tasks of the gov-
ernment—such as training, productivity programs, ex-
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aminations, and pay and benefits administration—
would be the responsibility of an Office of Personnel
Management. Its Director, appointed by the President
and confirmed by the Senate, would be responsible for
administering Federal personnel matters except for
Presidential appointments. The Director would be the
government’s principal representative in Federal labor
relations matters.

MERIT SYSTEMS PROTECTION BOARD

The adjudication and prosecution responsibilities of
the Civil Service Commission will be performed by the
Merit Systems Protection Board. The Board will be
headed by a bipartisan panel of three members ap-
pointed to six-year, staggered terms. This Board would
be the first independent and institutionally impartial
Federal agency solely for the protection of Federal em-
ployees.

The Plan will create, within the Board, a Special
Counsel to investigate and prosecute political abuses
and merit system violations. Under the civil service re-
form legislation now being considered by the Congress,
the Counsel would have power to investigate and pre-
vent reprisals against employees who report illegal
acts—the so-called ‘‘whistleblowers.”” The Council
would be appointed by the President and confirmed by
the Senate.

FEDERAL LABOR RELATIONS AUTHORITY

An Executive Order now vests existing labor-manage-
ment relations in a part-time Federal Labor-Relations
Council, comprised of three top government managers;
other important functions are assigned to the Assistant
Secretary of Labor for Labor-Management Relations.
This arrangement is defective because the Council
members are part-time, they come exclusively from the
ranks of management and their jurisdiction is frag-
mented.

The Plan I submit today would consolidate the cen-
tral policymaking functions in labor-management rela-
tions now divided between the Council and the Assist-
ant Secretary into one Federal Labor Relations Au-
thority. The Authority would be composed of three
full-time members appointed by the President with the
advice and consent of the Senate. Its General Counsel,
also appointed by the President and confirmed by the
Senate, would present unfair labor practice complaints.
The Plan also provides for the continuance of the Fed-
eral Service Impasses Panel within the Authority to re-
solve negotiating impasses between Federal employee
unions and agencies.

The cost of replacing the Civil Service Commission
can be paid by our present resources. The reorganiza-
tion itself would neither increase nor decrease the costs
of personnel management throughout the government.
But taken together with the substantive reforms I have
proposed, this Plan will greatly improve the govern-
ment’s ability to manage programs, speed the delivery
of Federal services to the public, and aid in executing
other reorganizations I will propose to the Congress, by
improving Federal personnel management.

Each of the provisions of this proposed reorganization
would accomplish one or more of the purposes set forth
in 5 U.S.C. 901(a). No functions are abolished by the
Plan, but the offices referred to in 5 U.S.C. 5109(b) and
5 U.S.C. 1103(d) are abolished. The portions of the Plan
providing for the appointment and pay for the head and
one or more officers of the Office of Personnel Manage-
ment, the Merit Systems Protection Board, the Federal
Labor Relations Authority and the Federal Service Im-
passes Panel, are necessary to carry out the reorganiza-
tion. The rates of compensation are comparable to
those for similar positions within the Executive
Branch.

I am confident that this Plan and the companion civil
service reform legislation will both lead to more effec-
tive protection of Federal employees’ legitimate rights
and a more rewarding workplace. At the same time the
American people will benefit from a better managed,
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more productive and more efficient Federal Govern-
ment.

JIMMY CARTER.
THE WHITE HOUSE, May 23, 1978.

EXECUTIVE ORDER NoO. 10729

Ex. Ord. No. 10729, Sept. 16, 1957, 22 F.R. 7449, which
established the position of the Special Assistant to the
President for Personnel Management, was revoked by
Ex. Ord. No. 11205, Mar. 15, 1965, 30 F.R. 3513.

EX. ORD. No. 11205. REVOCATION OF EXECUTIVE ORDER
No. 10729

Ex. Ord. No. 11205, Mar. 15, 1965, 30 F.R. 3513, provided:

By virtue of the authority vested in me as President
of the United States, the position of Special Assistant
to the President for Personnel Management, estab-
lished by Executive Order No. 10729 of September 16,
1957, is abolished, and that Order is hereby revoked.

LYNDON B. JOHNSON.

EX. ORD. NoO. 12107. IMPLEMENTATION OF REFORM OF
PERSONNEL MANAGEMENT SYSTEM

Ex. Ord. No. 12107, Dec. 28, 1978, 44 F.R. 1055, as
amended by Ex. Ord. No. 12126, Mar. 29, 1979, 44 F.R.
18923; Ex. Ord. No. 12128, Apr. 4, 1979, 44 F.R. 20625, pro-
vided:

By virtue of the authority vested in me as President
by the Constitution and statutes of the United States
of America, and by Section 403 of Reorganization Plan
No. 2 of 1978 (43 FR 36037) [set out above], it is hereby
ordered as follows:

SECTION 1
IMPLEMENTATION OF REORGANIZATION PLAN NO. 2 OF 1978

1-1. OFFICE OF PERSONNEL MANAGEMENT

1-101. Establishment of Office of Personnel Management.
The establishment of the Office of Personnel Manage-
ment and of the positions of Director, Deputy Director,
and Associate Directors of that Office, as provided in
Sections 101 and 103 of Reorganization Plan No. 2 of
1978, shall be effective on January 1, 1979.

1-102. Transfer of Functions. Section 102 of Reorganiza-
tion Plan No. 2 of 1978, transferring functions to the Di-
rector of the Office of Personnel Management, shall be
effective on January 1, 1979.

1-2. MERIT SYSTEMS PROTECTION BOARD

1-201. Redesignation of Civil Service Commission. The re-
designation of the Civil Service Commission as the
Merit Systems Protection Board and of the Commis-
sioners as Members of the Board as provided in Section
201 of Reorganization Plan No. 2 of 1978 shall be effec-
tive on January 1, 1979.

1-202. Functions of the Merit Systems Protection Board.
The functions of the Merit Systems Protection Board
as provided in Section 202 and the savings provisions of
Section 203 of Reorganization Plan No. 2 of 1978 shall be
effective on January 1, 1979.

1-3. THE SPECIAL COUNSEL

1-301. Establishment of the Office of Special Counsel.
The establishment of the Office of Special Counsel to
the Merit Systems Protection Board as provided in
Section 204(a) of Reorganization Plan No. 2 of 1978 shall
be effective on January 1, 1979.

1-302. Functions of the Special Counsel. The transfer of
functions provided for in Section 204(b) and the per-
formance of functions set forth in Section 204(c)—(g) of
Reorganization Plan No. 2 of 1978 shall be effective on
January 1, 1979.

1-4. THE FEDERAL LABOR RELATIONS AUTHORITY

1-401. The Establishment of the Federal Labor Relations
Authority and the Office of General Counsel. The estab-
lishment of the Federal Labor Relations Authority as
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provided in Section 301 and of the Office of General
Counsel of the Authority as provided in Section 302 of
Reorganization Plan No. 2 of 1978 shall be effective on
January 1, 1979.

1-402. The Federal Service Impasses Panel. The continu-
ation of the Federal Service Impasses Panel established
under Executive Order No. 11491, as amended [set out as
a note under section 7101 of this title], as a distinct or-
ganizational entity within the Federal Labor Relations
Authority as provided in Section 303 of Reorganization
Plan No. 2 of 1978, shall be effective on January 1, 1979.

1-403. Functions of the Federal Labor Relations Author-
ity, the General Counsel, and the Federal Service Impasses
Panel. The transfer of functions provided for in Section
304 of Reorganization Plan No. 2 of 1978 shall be effec-
tive on January 1, 1979.

1-5. GENERAL

1-501. General Effective Date. All other provisions of
Reorganization Plan No. 2 of 1978 shall be effective on
January 1, 1979.

SECTION 2

REDESIGNATIONS, AMENDMENTS TO RULES AND EXECUTIVE
ORDERS AND GENERAL PROVISIONS

2-1. REDESIGNATIONS

2-101. Office of Personnel Management. Each of the Ex-
ecutive orders, as amended, listed in this Section under
subsections (a) and (b), as applicable, and any other
order which relates to functions or areas of responsibil-
ity delegated to the Office of Personnel Management, is
amended and revised by substituting the words ‘‘Office
of Personnel Management’’ for the words ‘‘Civil Service
Commission” or ‘“‘United States Civil Service Commis-
sion”’; by substituting the word ‘‘Office” for the word
“Commission’ wherever the word ‘‘Commission’ is
used as a reference to United States Civil Service Com-
mission; and by substituting the words ‘‘Director, Of-
fice of Personnel Management’’ for the words ‘‘Chair-
man, Civil Service Commission’”, ‘‘Chairman, United
States Civil Service Commission”, ‘‘Commissioners’ or
‘““Commissioner’ wherever they appear.

(a) Executive orders relating to the Civil Service
Rules, ethics and other matters of Presidential inter-
est.

Executive Orders Numbered

8743
10577, as amended, except for
Rules IV and V, as amended

in this order,

10641

10717

10927

11183

11222

11315

11451

11570

11639

11648

11721

11935

12004

12014

12043
(b) Other Executive orders relating to Federal Per-
sonnel Management, and membership on Councils,

Boards, and Committees.

Executive Orders Numbered

8744
9230
9712
9830
9932
9961
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10000
10242
10422
10450
10459
10530
10549
105650
10652
10656
10647
10763
10774, except for Section 3(e)
10804
10826
10880
10903
10973
10982
11103
11171
11203
11219
11228
11264
11348
11355
11422
11434
11438
11490
11521
11552
11561
11579
11589
11603
11609
11639
11744
11817
11890
11895
11899
11938
11955
12008
12015
12027
12049
12067
12070
12089
12105

2-102. Merit Systems Protection Board. The provisions of
Section 3(e) of Executive Order No. 10774 [set out as a
note under section 2025 of Title 22, Foreign Relations
and Intercourse], and Executive Order No. 11787 [for-
merly set out as a note under section 7701 of this title],
are hereby amended and revised by substituting the
words ‘‘Merit Systems Protection Board’ for the words
“Civil Service Commission” or ‘“‘Commission’” when
used as a reference to the Civil Service Commission
wherever such words appear.

2-103. Amending the Civil Service Rules. Section 101 of
Executive Order No. 10577, as amended [set out as a
note under section 3301 of this title], is further amend-
ed by substituting for Rule II—Appointment Through
the Competitive System, a new Sec. 2.4 as follows:

‘“‘Sec. 2.4. Probationary period. Persons selected from
registers of eligibles for career or career-conditional
appointment and employees promoted, transferred, or
otherwise assigned, for the first time, to supervisory or
managerial positions shall be required to serve a proba-
tionary period under terms and conditions prescribed
by the Office.”’;

by deleting the last sentence under Rule IV—Prohib-
ited Practices, Sec. 4.3; and

by substituting for Rule V—Regulations, Investiga-
tions, and Enforcement, a new Rule V as follows:
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“RULE V—REGULATIONS, INVESTIGATIONS,
EVALUATION, AND ENFORCEMENT”

‘““Sec. 5.1. Civil Service Regulations. The Director, Of-
fice of Personnel Management, shall promulgate and
enforce regulations necessary to carry out the provi-
sions of the Civil Service Act and the Veterans’ Pref-
erence Act, as reenacted in Title 5, United States Code,
the Civil Service Rules, and all other statutes and Ex-
ecutive orders imposing responsibilities on the Office.
The Director is authorized, whenever there are prac-
tical difficulties and unnecessary hardships in comply-
ing with the strict letter of the regulation, to grant a
variation from the strict letter of the regulation if such
a variation is within the spirit of the regulations, and
the efficiency of the Government and the integrity of
the competitive service are protected and promoted.
Whenever a variation is granted the Director shall note
the official record to show: (1) the particular practical
difficulty or hardship involved, (2) what is permitted in
place of what is required by regulation, (3) the circum-
stances which protect or promote the efficiency of the
Government and the integrity of the competitive serv-
ice, and (4) a statement limiting the application of the
variation to the continuation of the conditions which
gave rise to it. Like variations shall be granted when-
ever like conditions exist. All such decisions and infor-
mation concerning variations noted in the official
record shall be published promptly in a Federal Person-
nel Manual, Letter or Bulletin and in the Director’s
next annual report.

‘“Sec. 5.2. Investigation and Evaluations. The Director
may secure effective implementation of the civil serv-
ice laws, rules, and regulations, and all Executive or-
ders imposing responsibilities on the Office by:

(a) Investigating the qualifications and suitability of
applicants for positions in the competitive service. The
Director may require appointments to be made subject
to investigation to enable the Director to determine,
after appointment, that the requirements of law or the
civil service rules and regulations have been met.

(b) Evaluating the effectiveness of: (1) personnel poli-
cies, programs, and operations of Executive and other
Federal agencies subject to the jurisdiction of the Of-
fice, including their effectiveness with regard to merit
selection and employee development; (2) agency com-
pliance with and enforcement of applicable laws, rules,
regulations and office directives; and (3) agency person-
nel management evaluation systems.

(c) Investigating, or directing an agency to inves-
tigate and report on, apparent violations of applicable
laws, rules, regulations, or directives requiring correc-
tive action, found in the course of an evaluation.

(d) Requiring agencies to report, in a manner and at
times as the Director may prescribe, personnel infor-
mation the Director requests relating to civilian em-
ployees in the Executive branch of the Government, as
defined by Section 311 of the Civil Service Reform Act
of 1978 [set out as a note under section 3101 of this
title], including positions and officers and employees in
the competitive, excepted and Senior Executive serv-
ices, whether permanent, career-conditional, tem-
porary or emergency.

‘“‘Sec. 5.3. Enforcement.

(a) The Director is authorized to ensure enforcement
of the civil service laws, rules, and regulations, and all
applicable Executive orders, by:

(1) Instructing an agency to separate or take other
action against an employee serving an appointment
subject to investigation when the Director finds that
the employee is disqualified for Federal employment.
Where the employee or the agency appeals the Direc-
tor’s finding that a separation or other action is nec-
essary, the Director may instruct the agency as to
whether or not the employee should remain on duty
and continue to receive pay pending adjudication of the
appeal: Provided, That when an agency separates or
takes other action against an employee pursuant to the
Director’s instructions, and the Director, on the basis
of new evidence, subsequently reverses the initial deci-
sion as to the employee’s qualifications and suitability,
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the agency shall, upon request of the Director, restore
the employee to duty or otherwise reverse any action
taken.

(2) Reporting the results of evaluation or investiga-
tions to the head of the agency concerned with instruc-
tions for any corrective action necessary, including
cancellation of personnel actions where appropriate.
The Director’s findings resulting from evaluations or
investigations are binding unless changed as a result of
agency evidence and arguments against them. If, dur-
ing the course of any evaluation or investigation under
this Section, the Director finds evidence of matters
which come within the investigative and prosecutional
jurisdiction of the Special Counsel of the Merit Sys-
tems Protection Board, the Director shall refer this
evidence to the Special Counsel for appropriate disposi-
tion.

(b) Whenever the Director issues specific instructions
as to separation or other corrective action with regard
to an employee, including cancellation of a personnel
action, the head of the agency concerned shall comply
with the Director’s instructions.

(c) If the agency head fails to comply with the spe-
cific instructions of the Director as to separation or
other corrective action with regard to an employee, in-
cluding cancellation of a personnel action, the Director
may certify to the Comptroller General of the United
States the agency’s failure to act together with such
additional information as the Comptroller General may
require, and shall furnish a copy of such certification
to the head of the agency concerned. The individual
with respect to whom such separation or other correc-
tive action was instructed shall be entitled thereafter
to no pay or only to such pay as appropriate to effec-
tuate the Director’s instructions.

“Sec. 5.4. Information and Testimony. When required
by the Office, the Merit Systems Protection Board, or
the Special Counsel of the Merit Systems Protection
Board, or by authorized representatives of these bodies,
agencies shall make available to them, or to their au-
thorized representatives, employees to testify in regard
to matters inquired of under the civil service laws,
rules, and regulations, and records pertinent to these
matters. All such employees, and all applicants or eli-
gibles for positions covered by these rules, shall give to
the Office, the Merit Systems Protection Board, the
Special Counsel, or to their authorized representatives,
all information, testimony, documents, and material in
regard to the above matters, the disclosure of which is
not otherwise prohibited by law or regulation. These
employees, applicants, and eligibles shall sign testi-
mony given under oath or affirmation before an officer
authorized by law to administer oaths. Employees are
performing official duty when testifying or providing
evidence pursuant to this section.”.

2-104. Effectiveness of Rule Changes. The amendments
to rules shall be effective on January 1, 1979, to the ex-
tent provided by law on that date.

2-2. REVOCATION OF EXECUTIVE ORDERS AND DELEGATION
OF F'UNCTIONS

2-201. Revocation of Executive Orders and Delegation of
Functions to the Director. Executive Orders numbered
10540 and 10561 [set out as notes under sections 6301 and
1302, respectively, of this title] are revoked and the au-
thority vested in the President by Section 202(c)(1)(C)
of the Annual Sick Leave Act of 1951, as amended [sec-
tion 6301(2)(XI) of this title], and the authority of the
President, pursuant to the Civil Service Act of January
16, 1883, to designate official personnel folders in gov-
ernment agencies as records of the Office of Personnel
Management and to prescribe regulations relating to
the establishment, maintenance and transfers of offi-
cial personnel folders, are delegated to the Director of
the Office of Personnel Management. Any rules, regula-
tions, directives, instructions or other actions taken
pursuant to the authority delegated to the Director of
the Office of Personnel Management shall remain in ef-
fect until amended, modified, or revoked pursuant to
the delegations made by this Order.
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2-202. Savings Provision. All personnel actions and de-
cisions affecting employees or applicants for employ-
ment made on or before January 11, 1979 shall continue
to be governed by the applicable Executive order, and
the rules and regulations implementing that Order, to
the same extent as if that Executive order had not been
revoked effective January 11, 1979 unless amended,
modified or revoked pursuant to this Order.

2-3. LABOR MANAGEMENT RELATIONS IN THE FEDERAL
SERVICE

2-301. Labor Management Relations. Executive Order
No. 11491 of October 29, 1969, as amended by Executive
Orders numbered 11616, 11636, 11838, 11901, and 12027 [set
out as a note under section 7101 of this title], relating
to labor-management relations in the Federal service,
is further amended as follows:

1. Subsections (g), (h) and (i) of Section 2 are amended
and a new subsection (j) is added to read as follows:

‘(g) ‘Authority’ means the Federal Labor Relations

Authority;
‘“(h) ‘Panel’ means the Federal Service Impasses
Panel;

‘(i) ‘Assistant Secretary’ means the Assistant Sec-
retary of Labor for Labor Management Relations; and

‘“(j) ‘General Counsel’ means the General Counsel of
the Authority.”.

2. Section 3(b) is amended—

(a) by substituting for paragraph (6) the following:

‘“(6) The Tennessee Valley Authority; or’’; and

(b) by adding the following:

‘(7) Personnel of the Federal Labor Relations Au-
thority (including the Office of the General Counsel and
the Federal Service Impasses Panel).”.

3. Section (d) is amended to read as follows:

‘“(d) Employees engaged in administering a labor-
management relations law or this Order who are other-
wise authorized by this Order to be represented by a
labor organization shall not be represented by a labor
organization which also represents other groups of em-
ployees under the law or this Order, or which is affili-
ated directly or indirectly with an organization which
represents such a group of employees.”.

4. Section 4 is amended to read as follows:

‘“Sec. 4. Powers and Duties of the Federal Labor Rela-
tions Authority.

‘“‘(a) [Revoked].

‘“(b) The Authority shall administer and interpret
this Order, decide major policy issues, and prescribe
regulations.

‘‘(c) The Authority shall, subject to its regulations:

(1) decide questions as to the appropriate unit for the
purpose of exclusive recognition and related issues sub-
mitted for its considerations;

(2) supervise elections to determine whether a labor
organization is the choice of a majority of the employ-
ees in an appropriate unit as their exclusive represent-
ative, and certify the results;

(3) decide questions as to the eligibility of labor orga-
nizations for national consultation rights;

(4) decide unfair labor practice complaints; and

(b) decide questions as to whether a grievance is sub-
ject to a negotiated grievance procedure or subject to
arbitration under an agreement as provided in Section
13(d) of this Order.

‘(d) The Authority may consider, subject to its regu-
lations:

(1) appeals on negotiability issues as provided in Sec-
tion 11(c) of this Order;

(2) exceptions to arbitration awards;

(3) appeals from decisions of the Assistant Secretary
of Labor for Labor-Management Relations issued pur-
suant to Section 6(b) this Order; and

(4) other matters it deems appropriate to assure the
effectuation of the purposes of this Order.

‘“(e) In any matters arising under subsection (c) and
(d)(3) of this Section, the Authority may require an
agency or a labor organization to cease and desist from
violations of this Order and require it to take such af-
firmative action as the Authority considers appropriate
to effectuate the policies of this Order.
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“(f) In performing the duties imposed on it by this
Section, the Authority may request and use the serv-
ices and assistance of employees of other agencies in
accordance with Section 1 of the Act of March 4, 1915
(38 Stat. 1084, as amended; 31 U.S.C. 686) [31 U.S.C.
1535].”".

5. The caption of Section 5 is amended to read as fol-
lows:

“Sec. 5. Powers and Duties of the Federal Service Im-
passes Panel.”

6. Section 5(a) is amended:

(a) by substituting the words ‘‘a distinct organiza-
tional entity within the Authority’ for the words ‘‘an
agency within the Council” in the first sentence; and

(b) by substituting the word ‘‘Authority’” for the
word ‘‘Council” in the third sentence.

7. Section 6 is amended to read as follows:

‘“Sec. 6. Powers and Duties of the Office of the General
Counsel and the Assistant Secretary of Labor for Labor-
Management Relations.

‘“(a) The General Counsel is authorized, upon direc-
tion by the Authority, to:

(1) investigate complaints of violations of Section 19
of this Order;

(2) make final decisions as to whether to issue unfair
labor practice complaints and prosecute such com-
plaints before the Authority;

(3) direct and supervise all employees in the Office of
General Counsel, including employees of the General
Counsel in the regional office of the Authority;

(4) perform such other duties as the Authority may
prescribe; and

(5) prescribe regulations needed to administer his
functions under this Order.

‘“(b) The Assistant Secretary shall:

(1) decide alleged violations of the standards of con-
duct for labor organizations, established in Section 18
of this Order; and

(2) prescribe regulations needed to administer his
functions under this Order.

“(c) In any matter arising under paragraph (b) of this
Section, the Assistant Secretary may require a labor
organization to cease and desist from violations of this
Order and require it to take such affirmative action as
he considers appropriate to effectuate the policies of
this Order.

“(d) In performing the duties imposed on them by
this Section, the General Counsel and the Assistant
Secretary may request and use the services and assist-
ance of employees of other agencies in accordance with
Section 1 of the Act of March 4, 1915 (38 Stat. 1084, as
amended; 31 U.S.C. 686) [31 U.S.C. 1535].”".

8. Section 9 is amended:

(a) by substituting the word ‘‘Authority’” for the
word ‘‘Council” in the first sentence of subsection (a);
and

(b) by substituting the word ‘‘Authority’” for the
words ‘‘Assistant Secretary’ in subsection (c).

9. Section 10 is amended:

(a) by substituting the word ‘‘Authority” for the
words ‘‘Assistant Secretary’” in the last sentence of
subsection (b); and

(b) by substituting the word ‘‘Authority’” for the
words ‘‘Assistant Secretary’ and the word ‘it for the
word ‘“him”’, in the first sentence of subsection (d).

10. Section 11 is amended:

(a) by substituting the word ‘‘Authority’” for the
word ‘‘Council” in the first sentence of subsection (a);
and

(b) by substituting the word ‘‘Authority” for the
word ‘‘Council” in paragraph (4) of subsection (c).

11. Section 11(d) is revoked.

12. Section 13 is amended:

(a) by substituting the word ‘‘Authority’ for the
word ‘‘Council” in the third sentence of subsection (b);
and

(b) by substituting the word ‘‘Authority’” for the
words ‘‘Assistant Secretary’ in the first and second
sentence of subsection (d).

13. Section 19(d) is amended by substituting the word
“Authority” for the words ‘‘Assistant Secretary’ in
the last sentence.
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14. Section 21(a) is amended by substituting the words
““‘Office of Personnel Management’’ for the words ‘‘Civil
Service Commission’ in the second sentence.

15. Section 22 is amended:

(a) by substituting the words ‘“Office of Personnel
Management’ for the words ‘“‘Civil Service Commis-
sion’ in the first sentence and

(b) by substituting the words ‘“Merit Systems Protec-
tion Board” for the words ‘‘Civil Service Commission”
in the second and third sentences.

16. Section 25(a) is amended:

(a) by substituting the words ‘‘Office of Personnel
Management’”’ for the words ‘‘Civil Service Commis-
sion” in the first, second and third sentences; and

(b) by substituting the word ‘‘Authority” for the
word ‘‘Council” in the third sentence.

17. Section 25(b) is amended by substituting the words
‘“‘Office of Personnel Management’ for the words ‘‘De-
partment of Liabor and Civil Service Commission.”’.

2-4. GENERAL PROVISIONS

2-401. Study and Report Provisions. The Director of the
Office of Personnel Management is directed to conduct
a study of Executive orders listed in Section 2-101(a)
and (b) and to coordinate the study with such other
agencies as may be named in or affected by these or-
ders. The Director of Personnel Management and the
Director of the Office of Management and Budget are
directed to submit a report on or before July 1, 1981 to
the President concerning the performance of functions
specified in these Executive orders and any other Exec-
utive orders affecting the functions or responsibilities
of the Office of Personnel Management. The report
shall contain specific detailed recommendations for the
continuation, modification, revision or revocation of
each Executive order.

2-402. Continuing Effect of this Order. Except as re-
quired by the Civil Service Reform Act of 1978 [Pub. L.
95-454] as its provisions become effective, in accord
with Section 7135 of Title 5, United States Code, as
amended, and in accord with Section 902(a) of that Act
[set out as a Savings Provisions note above], the provi-
sions of this Order shall continue in effect, according to
its terms, until modified, terminated or suspended.

2-403. Transfers and Determinations.

(a) The records, property, personnel and positions,
and unexpended balances of appropriations or funds re-
lated to Civil Service Commission functions reassigned
by this Order that are available, or to be made avail-
able, and necessary to finance or discharge the reas-
signed functions are transferred to the Director of the
Office of Personnel Management, the Federal Labor Re-
lations Authority, or the Federal Service Impasses
Panel, as appropriate.

(b) The Director of the Office of Management and
Budget shall make such determinations, issue such Or-
ders and take all actions necessary or appropriate to ef-
fectuate the transfers or reassignments provided by
this Order, including the transfer of funds, records,
property and personnel.

2-404. Effective Date. Except as otherwise specifically
provided in this Order, this Order shall be effective on
January 1, 1979.

JIMMY CARTER.
EXECUTIVE ORDER NoO. 12157

Ex. Ord. No. 12157, Sept. 14, 1979, 44 F.R. 54035, which
related to the President’s Management Improvement
Council, was revoked by Ex. Ord. No. 12258, Dec. 31,
1980, 46 F.R. 1251, set out as a note under section 14 of
the Appendix to this title.

§1102. Director; Deputy Director; Associate Di-
rectors

(a) There is at the head of the Office of Person-
nel Management a Director of the Office of Per-
sonnel Management appointed by the President,
by and with the advice and consent of the Sen-
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ate. The term of office of any individual ap-
pointed as Director shall be 4 years.

(b) There is in the Office a Deputy Director of
the Office of Personnel Management appointed
by the President, by and with the advice and
consent of the Senate. The Deputy Director
shall perform such functions as the Director
may from time to time prescribe and shall act
as Director during the absence or disability of
the Director or when the office of Director is va-
cant.

(c) No individual shall, while serving as Direc-
tor or Deputy Director, serve in any other office
or position in the Government of the United
States except as otherwise provided by law or at
the direction of the President. The Director and
Deputy Director shall not recommend any indi-
vidual for appointment to any position (other
than Deputy Director of the Office) which re-
quires the advice and consent of the Senate.

(d) There may be within the Office of Person-
nel Management not more than 5 Associate Di-
rectors, as determined from time to time by the
Director. Each Associate Director shall be ap-
pointed by the Director.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 399; Pub. L.
95-454, title II, §201(a), Oct. 13, 1978, 92 Stat.
1119.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 632 (2d-4th
pars.).

Jan. 16, 1883, ch. 27, §1 (2d,
3d pars.), 22 Stat. 403.

July 31, 1956, ch. 804,
§201(a), 70 Stat. 742.

In subsection (a), the second sentence is substituted
for original language concerning designation of Com-
missioners to serve six, four, and two years, respec-
tively, as that provision is executed.

The section is reorganized to place the statutes relat-
ing to vacancies together, and redundancies are elimi-
nated. Provisions relating to pay and travel expenses of
Commissioners are omitted as superseded by the Act of
Aug. 14, 1964, Pub. L. 88-426, §303(c)(18), (d)(66), 78 Stat.
417, 419, and Act of June 9, 1949, ch. 185, 63 Stat. 166, re-
spectively, which are carried into this title.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Pub. L. 95-454 substituted ‘‘Director; Deputy Di-
rector; Associate Directors’” for ‘“‘Term of office; filling
vacancies; removal’’ in section catchline, and in text
provisions relating to the Director, Deputy Director,
and Associate Directors of the Office of Personnel Man-
agement for provisions relating to the term of office,
vacancies, and removal of members of the United
States Civil Service Commission.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.

CROSS REFERENCES

Compensation of Director, Deputy Director, and As-
sociate Directors, see sections 5313, 5314, and 5316 of this
title.

§1103. Functions of the Director

(a) The following functions are vested in the
Director of the Office of Personnel Management,
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and shall be performed by the Director, or sub-
ject to section 1104 of this title, by such employ-
ees of the Office as the Director designates:

(1) securing accuracy, uniformity, and jus-
tice in the functions of the Office;

(2) appointing individuals to be employed by
the Office;

(3) directing and supervising employees of
the Office, distributing business among em-
ployees and organizational units of the Office,
and directing the internal management of the
Office;

(4) directing the preparation of requests for
appropriations for the Office and the use and
expenditure of funds by the Office;

(5) executing, administering, and enforcing—

(A) the civil service rules and regulations
of the President and the Office and the laws
governing the civil service; and

(B) the other activities of the Office in-
cluding retirement and classification activi-
ties;

except with respect to functions for which the
Merit Systems Protection Board or the Spe-
cial Counsel is primarily responsible;

(6) reviewing the operations under chapter 87
of this title;

(7) aiding the President, as the President
may request, in preparing such civil service
rules as the President prescribes, and other-
wise advising the President on actions which
may be taken to promote an efficient civil
service and a systematic application of the
merit system principles, including rec-
ommending policies relating to the selection,
promotion, transfer, performance, pay, condi-
tions of service, tenure, and separation of em-
ployees;

(8) conducting, or otherwise providing for
the conduct of, studies and research under
chapter 47 of this title into methods of assur-
ing improvements in personnel management;
and

(9) incurring official reception and represen-
tation expenses of the Office subject to any
limitation prescribed in any law.

(b)(1) The Director shall publish in the Federal
Register general notice of any rule or regulation
which is proposed by the Office and the applica-
tion of which does not apply solely to the Office
or its employees. Any such notice shall include
the matter required under section 553(b)(1), (2),
and (3) of this title.

(2) The Director shall take steps to ensure
that—

(A) any proposed rule or regulation to which
paragraph (1) of this subsection applies is post-
ed in offices of Federal agencies maintaining
copies of the Federal personnel regulations;
and

(B) to the extent the Director determines ap-
propriate and practical, exclusive representa-
tives of employees affected by such proposed
rule or regulation and interested members of
the public are notified of such proposed rule or
regulation.

(3) Paragraphs (1) and (2) of this subsection
shall not apply to any proposed rule or regula-
tion which is temporary in nature and which is
necessary to be implemented expeditiously as a
result of an emergency.
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(4) Paragraphs (1) and (2) of this subsection
and section 1105 of this title shall not apply to
the establishment of any schedules or rates of
basic pay or allowances under subpart D of part
IIT of this title. The preceding sentence does not
apply to the establishment of the procedures,
methodology, or criteria used to establish such
schedules, rates, or allowances.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 399; Pub. L.
95-454, title II, §201(a), Oct. 13, 1978, 92 Stat. 1119;
Pub. L. 99-251, title III, §§301, 302, Feb. 27, 1986,
100 Stat. 26.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

[Uncodified]. 1949 Reorg. Plan No. 5, §§1,
2(a) (35th through 46th
words), 3, eff. Aug. 20,
1949, 63 Stat. 1067, 1069.

July 31, 1956, ch. 804,

§201(b), 70 Stat. 742.

5U.S.C. 632 (5th
par.).

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1986—Subsec. (a)(9). Pub. L. 99-251, §301, added par.
9).
Subsec. (b)(4). Pub. L. 99-251, §302, added par. (4).

1978—Pub. L. 95-454 substituted ‘‘Functions of the Di-
rector” for ‘‘Chairman; Vice Chairman; Executive Di-
rector’ in section catchline, and in text provisions re-
lating to the functions of the Director of the Office of
Personnel Management for provisions relating to the
Chairman, Vice Chairman, and Executive Director of
the United States Civil Service Commission.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1105, 1204, 1212,
3133 of this title.

§1104. Delegation of authority for personnel
management

(a) Subject to subsection (b)(3) of this sec-
tion—

(1) the President may delegate, in whole or
in part, authority for personnel management
functions, including authority for competitive
examinations, to the Director of the Office of
Personnel Management; and

(2) the Director may delegate, in whole or in
part, any function vested in or delegated to
the Director, including authority for competi-
tive examinations (except competitive exami-
nations for administrative law judges ap-
pointed under section 3105 of this title, the
cost of which examinations shall be reim-
bursed by payments from the agencies employ-
ing such judges to the revolving fund estab-
lished under section 1304(e)), to the heads of
agencies in the executive branch and other
agencies employing persons in the competitive
service.

(b)(1) The Office shall establish standards
which shall apply to the activities of the Office
or any other agency under authority delegated
under subsection (a) of this section.

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

Page 120

(2) The Office shall establish and maintain an
oversight program to ensure that activities
under any authority delegated under subsection
(a) of this section are in accordance with the
merit system principles and the standards estab-
lished under paragraph (1) of this subsection.

(3) Nothing in subsection (a) of this section
shall be construed as affecting the responsibility
of the Director to prescribe regulations and to
ensure compliance with the civil service laws,
rules, and regulations.

(4) At the request of the head of an agency to
whom a function has been delegated under sub-
section (a)(2), the Office may provide assistance
to the agency in performing such function. Such
assistance shall, to the extent determined ap-
propriate by the Director of the Office, be per-
formed on a reimbursable basis through the re-
volving fund established under section 1304(e).

(c) If the Office makes a written finding, on
the basis of information obtained under the pro-
gram established under subsection (b)(2) of this
section or otherwise, that any action taken by
an agency pursuant to authority delegated
under subsection (a)(2) of this section is con-
trary to any law, rule, or regulation, or is con-
trary to any standard established under sub-
section (b)(1) of this section, the agency in-
volved shall take any corrective action the Of-
fice may require.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 399; Pub. L.
90-83, §1(2), Sept. 11, 1967, 81 Stat. 195; Pub. L.
95-454, title II, §201(a), Oct. 13, 1978, 92 Stat. 1120;
Pub. L. 104-52, title IV, §1, Nov. 19, 1995, 109 Stat.
489.)

HISTORICAL AND REVISION NOTES
1966 AcT

Revised Statutes and

U.S. Code Statutes at Large

Derivation

[Uncodified]. 1949 Reorg. Plan No. 5, §2(a)
(less 35th through 46th
words), (b), eff. Aug. 20,
1949, 63 Stat. 1067.

Sept. 28, 1959, Pub. L. 86-382,
§14(a) (1st sentence, less
10th through 24th words),
73 Stat. 716.

5 U.S.C. 3013(a) (1st
sentence, less 10th
through 24th
words).

In the first sentence, the word ‘‘officers’ is omitted
as included in ‘“‘employees’.

Subsection (a)(1) is added on authority of the words
‘‘to secure accuracy, uniformity, and justice in all their
proceedings’ in the first sentence of former section 635,
which is carried into section 1105. The function in this
paragraph was transferred from the chief examiner to
the Chairman of the United States Civil Service Com-
mission by 1949 Reorg. Plan No. 5, §2(a)(2).

In subsection (a)(4), the words ‘‘requests for appro-
priations” are substituted for ‘‘budget estimates” on
authority of the Act of Sept. 12, 1950, ch. 946, §102(f), 64
Stat. 833; 31 U.S.C. 22.

In subsection (b)(2), the word ‘‘prescription’ is sub-
stituted for ‘“‘promulgation” and the words ‘‘now vested
in the Commission” are omitted as surplusage.

In subsection (b)(4), the words ‘‘as is now authorized
to be taken by the Commission” are omitted as sur-
plusage.

In subsection (b)(5), the words ‘‘civil service’ are sub-
stituted for ‘‘Federal service”.

In subsection (b)(7), the words ‘‘submission of re-
quests for appropriations’ are substituted for ‘“‘revision
and submission . . . of budget estimates’ on authority
of the Act of Sept. 12, 1950, ch. 946, §102(f), 64 Stat. 833;
31 U.S.C. 22.
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Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

1967 AcT
Se;:iw;ilz;nff Source (U.S. Code) Source (Statutes at Large)
1104(a)(6) ... | 5:8713(a). [None.]
[Uncodified]. 1965 Reorg. Plan No. 4,

§§11(a), (e) (as applicable
to (a)), 12 (as applicable
to §11(a)), 13 (as applica-
ble to §11(a)), eff. July 27,
1965, 79 Stat. 1322.

The paragraph added by this section is based on 5
U.S.C. 8713(a), and is restated to reflect the effect of
sections 11-13 of 1965 Reorganization Plan No. 4, effec-
tive July 27, 1965.

AMENDMENTS

1995—Subsec. (a). Pub. L. 104-52, §1(1)(B), struck out
closing provisions which read as follows: ‘‘except that
the Director may not delegate authority for competi-
tive examinations with respect to positions that have
requirements which are common to agencies in the
Federal Government, other than in exceptional cases in
which the interests of economy and efficiency require
such delegation and in which such delegation will not
weaken the application of the merit system prin-
ciples.”

Subsec. (a)(2). Pub. L. 104-52, §1(1)(A), inserted ‘¢, the
cost of which examinations shall be reimbursed by pay-
ments from the agencies employing such judges to the
revolving fund established under section 1304(e)’’ after
“title”” and substituted period for semicolon at end.

Subsec. (b)(4). Pub. L. 104-52, §1(2), added par. (4).

1978—Pub. L. 95-454 substituted ‘‘Delegation of au-
thority for personnel management’ for ‘‘Functions of
Chairman’ in section catchline, and in text provisions
relating to the delegation of authority for personnel
management for provisions relating to functions of the
Chairman of the United States Civil Service Commis-
sion.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1103, 9501 of this
title.

§1105. Administrative procedure

Subject to section 1103(b) of this title, in the
exercise of the functions assigned under this
chapter, the Director shall be subject to sub-
sections (b), (¢), and (d) of section 553 of this
title, notwithstanding subsection (a) of such sec-
tion 553.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 400; Pub. L.
95454, title II, §201(a), Oct. 13, 1978, 92 Stat.
1121.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.S.C. 635 (less last
24 words of 6th
sentence, and less
7th sentence).

[Uncodified].

Jan. 16, 1883, ch. 27, §3 (less
last 24 words of 6th sen-
tence, and less 7th sen-
tence), 22 Stat. 404.

1949 Reorg. Plan No. 5, §4,
eff. Aug. 19, 1949, 63 Stat.
1069.

In subsection (a), the words ‘‘the District of Colum-
bia’ are substituted for ‘“Washington’’. The words ‘‘at
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least three individuals in the service of the United
States’ are substituted for a ‘‘a suitable number of per-
sons, not less than three, in the official service of the
United States’. So much of the first three sentences of
former section 635 as related to the offices of the Chief
Examiner and the Secretary are omitted because the
offices were abolished by 1949 Reorg. Plan No. 5, §4. So
much of the first sentence as imposed a duty on the
Chief Examiner, under the Commission’s direction, to
act with the examining boards to secure accuracy, uni-
formity, and justice in all their proceedings is restated
in section 1104(a)(1). The fourth sentence of former sec-
tion 635, authorizing the Commission to employ a ste-
nographer and a messenger, is omitted as obsolete. The
remainder is rewritten for clarity. The text of 1949
Reorg. Plan No. 5, §4, is omitted as executed.

In subsection (b), the words ‘‘Chairman, United
States Civil Service Commission’ are substituted for
‘‘chief examiner’ on authority of 1949 Reorg. Plan No.
5, §2(a)(2). The words ‘‘at all times’ are omitted as sur-
plusage.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Pub. L. 95-454 substituted ‘“Administrative pro-
cedure” for ‘‘Boards of examiners’ in section catchline,
and in text provisions relating to administrative proce-
dure applicable to administration of this chapter for
provisions relating to boards of examiners for the
United States Civil Service Commission.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95454, set out as
a note under section 1101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 1103 of this title.

CHAPTER 12—MERIT SYSTEMS PROTECTION
BOARD, OFFICE OF SPECIAL COUNSEL,
AND EMPLOYEE RIGHT OF ACTION

SUBCHAPTER I—MERIT SYSTEMS PROTECTION

BOARD

Sec.

1201. Appointment of members of the Merit Sys-
tems Protection Board.

1202. Term of office; filling vacancies; removal.

1203. Chairman; Vice Chairman.

1204. Powers and functions of the Merit Systems
Protection Board.

1205. Transmittal of information to Congress.

1206. Annual report.

SUBCHAPTER II—OFFICE OF SPECIAL COUNSEL

1211. Establishment.

1212. Powers and functions of the Office of Special
Counsel.

1213. Provisions relating to disclosures of viola-
tions of law, mismanagement, and certain
other matters.!

1214. Investigation of prohibited personnel prac-
tices; corrective action.

1215. Disciplinary action.

1216. Other matters within the jurisdiction of the
Office of Special Counsel.

1217. Transmittal of information to Congress.

1218. Annual report.

1219. Public information.

SUBCHAPTER III-INDIVIDUAL RIGHT OF ACTION
IN CERTAIN REPRISAL CASES

Individual right of action in certain reprisal
cases.

1221.

180 in original. Does not conform to section catchline.
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1222. Availability of other remedies.

AMENDMENTS

1989—Pub. L. 101-12, §3(b)(2), (3), Apr. 10, 1989, 103
Stat. 31, substituted ““, OFFICE OF SPECIAL COUN-
SEL, AND EMPLOYEE RIGHT OF ACTION” for ‘“‘AND
SPECIAL COUNSEL” in chapter heading, and amended
chapter analysis generally, inserting subchapter I head-
ing, and in item 1204 substituting ‘‘Powers and func-
tions of the Merit Systems Protection Board’ for ‘‘Spe-
cial Counsel; appointment and removal”’, in item 1205
substituting ‘‘Transmittal of information to Congress’’
for ‘“Powers and functions of the Merit Systems Protec-
tion Board and Special Counsel”, in item 1206 sub-
stituting ‘“‘Annual report’ for ‘“‘Authority and respon-
sibilities of the Special Counsel”’, omitting items 1207
‘“‘Hearings and decisions on complaints filed by the Spe-
cial Counsel”, 1208 ‘‘Stays of certain personnel ac-
tions”’, and 1209 ‘‘Information’, and inserting sub-
chapters II and III headings and items 1211 to 1219, 1221,
and 1222.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 2302, 3352 of
this title; title 3 section 401; title 22 section 4139.

SUBCHAPTER I—MERIT SYSTEMS
PROTECTION BOARD

AMENDMENTS

1989—Pub. L. 101-12, §3(b)(4), Apr. 10, 1989, 103 Stat. 31,
inserted subchapter heading.

§1201. Appointment of members of the Merit Sys-
tems Protection Board

The Merit Systems Protection Board is com-
posed of 3 members appointed by the President,
by and with the advice and consent of the Sen-
ate, not more than 2 of whom may be adherents
of the same political party. The members of the
Board shall be individuals who, by demonstrated
ability, background, training, or experience are
especially qualified to carry out the functions of
the Board. No member of the Board may hold
another office or position in the Government of
the United States, except as otherwise provided
by law or at the direction of the President. The
Board shall have an official seal which shall be
judicially noticed. The Board shall have its prin-
cipal office in the District of Columbia and may
have field offices in other appropriate locations.

(Added Pub. L. 95-454, title II, §202(a), Oct. 13,
1978, 92 Stat. 1121; amended Pub. L. 101-12,
§3(a)(1), Apr. 10, 1989, 103 Stat. 16.)

AMENDMENTS

1989—Pub. L. 101-12 substituted ‘“The members” for
“The Chairman and members’’ in second sentence.

EFFECTIVE DATE OF 1989 AMENDMENT

Section 11 of Pub. L. 101-12 provided that: ‘“This Act
and the amendments made by this Act [see Short Title
of 1989 Amendment note below] shall take effect 90 days
following the date of enactment of this Act [Apr. 10,
1989].”

EFFECTIVE DATE

Subchapter effective 90 days after Oct. 13, 1978, see
section 907 of Pub. L. 95-454, set out as an Effective
Date of 1978 Amendment note under section 1101 of this
title.

SHORT TITLE OF 1989 AMENDMENT

Section 1 of Pub. L. 101-12 provided that: ‘“This Act
[enacting subchapters II and III of this chapter and sec-
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tion 3352 of this title, amending this section and sec-
tions 1202 to 1206, 1209, 1211, 2302, 2303, 3393, 7502, 7512,
7521, 7542, 7701, and 7703 of this title and section 4139 of
Title 22, Foreign Relations and Intercourse, repealing
sections 1207 and 1208 of this title, and enacting provi-
sions set out as notes under this section and sections
1211 and 5509 of this title] may be cited as the ‘Whistle-
blower Protection Act of 1989°.”

SAVINGS PROVISION

Section 7 of Pub. L. 101-12 provided that:

‘““(a) ORDERS, RULES, AND REGULATIONS.—AIl orders,
rules, and regulations issued by the Merit Systems Pro-
tection Board or the Special Counsel before the effec-
tive date of this Act [see Effective Date of 1989 Amend-
ment note above] shall continue in effect, according to
their terms, until modified, terminated, superseded, or
repealed.

“(b) ADMINISTRATIVE PROCEEDINGS.—No provision of
this Act [see Short Title of 1989 Amendment note
above] shall affect any administrative proceeding pend-
ing at the time such provisions take effect. Orders shall
be issued in such proceedings, and appeals shall be
taken therefrom, as if this Act had not been enacted.

‘“(c) SUITS AND OTHER PROCEEDINGS.—No suit, action,
or other proceeding lawfully commenced by or against
the members of the Merit Systems Protection Board,
the Special Counsel, or officers or employees thereof, in
their official capacity or in relation to the discharge of
their official duties, as in effect immediately before the
effective date of this Act [see Effective Date of 1989
Amendment note above], shall abate by reason of the
enactment of this Act. Determinations with respect to
any such suit, action, or other proceeding shall be
made as if this Act had not been enacted.”

WHISTLEBLOWER PROTECTION; CONGRESSIONAL
STATEMENT OF FINDINGS AND PURPOSE

Section 2 of Pub. L. 101-12 provided that:

‘‘(a) FINDINGS.—The Congress finds that—

‘(1) Federal employees who make disclosures de-
scribed in section 2302(b)(8) of title 5, United States
Code, serve the public interest by assisting in the
elimination of fraud, waste, abuse, and unnecessary
Government expenditures;

‘(2) protecting employees who disclose Government
illegality, waste, and corruption is a major step to-
ward a more effective civil service; and

‘“(3) in passing the Civil Service Reform Act of 1978
[Pub. L. 95-454, see Tables for classification], Con-
gress established the Office of Special Counsel to pro-
tect whistleblowers (those individuals who make dis-
closures described in such section 2302(b)(8)) from re-
prisal.

‘“(b) PURPOSE.—The purpose of this Act [see Short
Title of 1989 Amendment note above] is to strengthen
and improve protection for the rights of Federal em-
ployees, to prevent reprisals, and to help eliminate
wrongdoing within the Government by—

(1) mandating that employees should not suffer
adverse consequences as a result of prohibited person-
nel practices; and

““(2) establishing—

““(A) that the primary role of the Office of Special
Counsel is to protect employees, especially whistle-
blowers, from prohibited personnel practices;

‘“(B) that the Office of Special Counsel shall act
in the interests of employees who seek assistance
from the Office of Special Counsel; and

“(C) that while disciplining those who commit
prohibited personnel practices may be used as a
means by which to help accomplish that goal, the
protection of individuals who are the subject of pro-
hibited personnel practices remains the paramount
consideration.”

TERMS OF OFFICE OF MEMBERS

Section 202(b) of Pub. L. 95-454 provided that: ‘‘Any
term of office of any member of the Merit Systems Pro-
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tection Board serving on the effective date of this Act
[see Effective Date of 1978 Amendment note set out
under section 1101 of this title] shall continue in effect
until the term would expire under section 1102 of title
5, United States Code, as in effect immediately before
the effective date of this Act, and upon expiration of
the term, appointments to such office shall be made
under sections 1201 and 1202 of title 5, United States
Code (as added by this section).”

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 1202 of this title.

§ 1202. Term of office; filling vacancies; removal

(a) The term of office of each member of the
Merit Systems Protection Board is 7 years.

(b) A member appointed to fill a vacancy oc-
curring before the end of a term of office of the
member’s predecessor serves for the remainder
of that term. Any appointment to fill a vacancy
is subject to the requirements of section 1201.
Any new member serving only a portion of a
seven-year term in office may continue to serve
until a successor is appointed and has qualified,
except that such member may not continue to
serve for more than one year after the date on
which the term of the member would otherwise
expire, unless reappointed.

(c) Any member appointed for a 7-year term
may not be reappointed to any following term
but may continue to serve beyond the expiration
of the term until a successor is appointed and
has qualified, except that such member may not
continue to serve for more than one year after
the date on which the term of the member would
otherwise expire under this section.

(d) Any member may be removed by the Presi-
dent only for inefficiency, neglect of duty, or
malfeasance in office.

(Added Pub. L. 95-454, title II, §202(a), Oct. 13,
1978, 92 Stat. 1122; amended Pub. L. 100-202,
§101(m) [title VI, §620], Dec. 22, 1987, 101 Stat.
1329-390, 1329-427; Pub. L. 101-12, §3(a)(2), (3), Apr.
10, 1989, 103 Stat. 17.)

AMENDMENTS

1989—Pub. L. 101-12, §3(a)(2), substituted a semicolon
for the comma after ‘‘office” in section catchline.

Subsec. (b). Pub. L. 101-12, §3(a)(3), substituted ‘‘the
member’s” for “his’ in first sentence and struck out
‘“‘of this title” after ‘‘section 1201’ in second sentence.

1987—Subsec. (b). Pub. L. 100-202 inserted provision
permitting any new member serving portion of seven-
year term to continue serving until successor is ap-
pointed and has qualified, with exception limiting du-
ration of such service.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-12 effective 90 days follow-
ing Apr. 10, 1989, see section 11 of Pub. L. 101-12, set out
as a note under section 1201 of this title.

§1203. Chairman; Vice Chairman

(a) The President shall from time to time ap-
point, by and with the advice and consent of the
Senate, one of the members of the Merit Sys-
tems Protection Board as the Chairman of the
Board. The Chairman is the chief executive and
administrative officer of the Board.

(b) The President shall from time to time des-
ignate one of the members of the Board as Vice
Chairman of the Board. During the absence or
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disability of the Chairman, or when the office of
Chairman is vacant, the Vice Chairman shall
perform the functions vested in the Chairman.

(c) During the absence or disability of both the
Chairman and the Vice Chairman, or when the
offices of Chairman and Vice Chairman are va-
cant, the remaining Board member shall per-
form the functions vested in the Chairman.

(Added Pub. L. 95454, title II, §202(a), Oct. 13,
1978, 92 Stat. 1122; amended Pub. L. 101-12,
§3(a)(4), (5), Apr. 10, 1989, 103 Stat. 17.)

AMENDMENTS

1989—Subsec. (a). Pub. L. 101-12, §3(a)(4), struck out
the comma after ‘“‘time’’ in first sentence.

Subsec. (¢). Pub. L. 101-12, §3(a)(5), substituted ‘‘the
Chairman and the Vice Chairman” for ‘‘the Chairman
and Vice Chairman” after ‘‘both’.

EFFECTIVE DATE OF 1989 AMENDMENT
Amendment by Pub. L. 101-12 effective 90 days follow-

ing Apr. 10, 1989, see section 11 of Pub. L. 101-12, set out
as a note under section 1201 of this title.

§1204. Powers and functions of the Merit Sys-
tems Protection Board

(a) The Merit Systems
shall—

(1) hear, adjudicate, or provide for the hear-
ing or adjudication, of all matters within the
jurisdiction of the Board under this title,
chapter 43 of title 38, or any other law, rule, or
regulation, and, subject to otherwise applica-
ble provisions of law, take final action on any
such matter;

(2) order any Federal agency or employee to
comply with any order or decision issued by
the Board under the authority granted under
paragraph (1) of this subsection and enforce
compliance with any such order;

(3) conduct, from time to time, special stud-
ies relating to the civil service and to other
merit systems in the executive branch, and re-
port to the President and to the Congress as to
whether the public interest in a civil service
free of prohibited personnel practices is being
adequately protected; and

(4) review, as provided in subsection (f), rules
and regulations of the Office of Personnel
Management.

(b)(1) Any member of the Merit Systems Pro-
tection Board, any administrative law judge ap-
pointed by the Board under section 3105 of this
title, and any employee of the Board designated
by the Board may administer oaths, examine
witnesses, take depositions, and receive evi-
dence.

(2) Any member of the Board, any administra-
tive law judge appointed by the Board under sec-
tion 3105, and any employee of the Board des-
ignated by the Board may, with respect to any
individual—

(A) issue subpoenas requiring the attendance
and presentation of testimony of any such in-
dividual, and the production of documentary
or other evidence from any place in the United
States, any territory or possession of the
United States, the Commonwealth of Puerto
Rico, or the District of Columbia; and

(B) order the taking of depositions from, and
responses to written interrogatories by, any
such individual.

Protection Board
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(3) Witnesses (whether appearing voluntarily
or under subpoena) shall be paid the same fee
and mileage allowances which are paid subpoe-
naed witnesses in the courts of the TUnited
States.

(c) In the case of contumacy or failure to obey
a subpoena issued under subsection (b)(2)(A) or
section 1214(b), upon application by the Board,
the United States district court for the district
in which the person to whom the subpoena is ad-
dressed resides or is served may issue an order
requiring such person to appear at any des-
ignated place to testify or to produce documen-
tary or other evidence. Any failure to obey the
order of the court may be punished by the court
as a contempt thereof.

(d) A subpoena referred to in subsection
(b)(2)(A) may, in the case of any individual out-
side the territorial jurisdiction of any court of
the United States, be served in such manner as
the Federal Rules of Civil Procedure prescribe
for service of a subpoena in a foreign country.
To the extent that the courts of the United
States can assert jurisdiction over such individ-
ual, the United States District Court for the
District of Columbia shall have the same juris-
diction to take any action respecting compli-
ance under this subsection by such individual
that such court would have if such individual
were personally within the jurisdiction of such
court.

(e)(1)(A) In any proceeding under subsection
(a)(1), any member of the Board may request
from the Director of the Office of Personnel
Management an advisory opinion concerning the
interpretation of any rule, regulation, or other
policy directive promulgated by the Office of
Personnel Management.

(B)(i) The Merit Systems Protection Board
may, during an investigation by the Office of
Special Counsel or during the pendency of any
proceeding before the Board, issue any order
which may be necessary to protect a witness or
other individual from harassment, except that
an agency (other than the Office of Special
Counsel) may not request any such order with
regard to an investigation by the Office of Spe-
cial Counsel from the Board during such inves-
tigation.

(ii) An order issued under this subparagraph
may be enforced in the same manner as provided
for under paragraph (2) with respect to any order
under subsection (a)(2).

(2)(A) In enforcing compliance with any order
under subsection (a)(2), the Board may order
that any employee charged with complying with
such order, other than an employee appointed by
the President by and with the advice and con-
sent of the Senate, shall not be entitled to re-
ceive payment for service as an employee during
any period that the order has not been complied
with. The Board shall certify to the Comptroller
General of the United States that such an order
has been issued and no payment shall be made
out of the Treasury of the United States for any
service specified in such order.

(B) The Board shall prescribe regulations
under which any employee who is aggrieved by
the failure of any other employee to comply
with an order of the Board may petition the
Board to exercise its authority under subpara-
graph (A).
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(3) In carrying out any study under subsection
(a)(3), the Board shall make such inquiries as
may be necessary and, unless otherwise prohib-
ited by law, shall have access to personnel
records or information collected by the Office of
Personnel Management and may require addi-
tional reports from other agencies as needed.

(f)1) At any time after the effective date of
any rule or regulation issued by the Director of
the Office of Personnel Management in carrying
out functions under section 1103, the Board shall
review any provision of such rule or regulation—

(A) on its own motion;

(B) on the granting by the Board, in its sole
discretion, of any petition for such review
filed with the Board by any interested person,
after consideration of the petition by the
Board; or

(C) on the filing of a written complaint by
the Special Counsel requesting such review.

(2) In reviewing any provision of any rule or
regulation pursuant to this subsection, the
Board shall declare such provision—

(A) invalid on its face, if the Board deter-
mines that such provision would, if imple-
mented by any agency, on its face, require any
employee to violate section 2302(b); or

(B) invalidly implemented by any agency, if
the Board determines that such provision, as
it has been implemented by the agency
through any personnel action taken by the
agency or through any policy adopted by the
agency in conformity with such provision, has
required any employee to violate section
2302(b).

(3) The Director of the Office of Personnel
Management, and the head of any agency imple-
menting any provision of any rule or regulation
under review pursuant to this subsection, shall
have the right to participate in such review.

(4) The Board shall require any agency—

(A) to cease compliance with any provisions
of any rule or regulation which the Board de-
clares under this subsection to be invalid on
its face; and

(B) to correct any invalid implementation
by the agency of any provision of any rule or
regulation which the Board declares under
this subsection to have been invalidly imple-
mented by the agency.

(g) The Board may delegate the performance
of any of its administrative functions under this
title to any employee of the Board.

(h) The Board shall have the authority to pre-
scribe such regulations as may be necessary for
the performance of its functions. The Board
shall not issue advisory opinions. All regula-
tions of the Board shall be published in the Fed-
eral Register.

(i) Except as provided in section 518 of title 28,
relating to litigation before the Supreme Court,
attorneys designated by the Chairman of the
Board may appear for the Board, and represent
the Board, in any civil action brought in connec-
tion with any function carried out by the Board
pursuant to this title or as otherwise authorized
by law.

(j) The Chairman of the Board may appoint
such personnel as may be necessary to perform
the functions of the Board. Any appointment
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made under this subsection shall comply with
the provisions of this title, except that such ap-
pointment shall not be subject to the approval
or supervision of the Office of Personnel Man-
agement or the Executive Office of the President
(other than approval required under section 3324
or subchapter VIII of chapter 33).

(k) The Board shall prepare and submit to the
President, and, at the same time, to the appro-
priate committees of Congress, an annual budg-
et of the expenses and other items relating to
the Board which shall, as revised, be included as
a separate item in the budget required to be
transmitted to the Congress under section 1105
of title 31.

(I) The Board shall submit to the President,
and, at the same time, to each House of the Con-
gress, any legislative recommendations of the
Board relating to any of its functions under this
title.

(m)(1) Except as provided in paragraph (2) of
this subsection, the Board, or an administrative
law judge or other employee of the Board des-
ignated to hear a case arising under section 1215,
may require payment by the agency involved of
reasonable attorney fees incurred by an em-
ployee or applicant for employment if the em-
ployee or applicant is the prevailing party and
the Board, administrative law judge, or other
employee (as the case may be) determines that
payment by the agency is warranted in the in-
terest of justice, including any case in which a
prohibited personnel practice was engaged in by
the agency or any case in which the agency’s ac-
tion was clearly without merit.

(2) If an employee or applicant for employ-
ment is the prevailing party of a case arising
under section 1215 and the decision is based on a
finding of discrimination prohibited under sec-
tion 2302(b)(1) of this title, the payment of attor-
ney fees shall be in accordance with the stand-
ards prescribed under section 706(k) of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-5(Kk)).

(Added Pub. L. 95-454, title II, §202(a), Oct. 13,
1978, 92 Stat. 1122, §1205; amended Pub. L. 97-258,
§3(a)(2), Sept. 13, 1982, 96 Stat. 1063; renumbered
§1204 and amended Pub. L. 101-12, §3(a)(7), Apr.
10, 1989, 103 Stat. 17; Pub. L. 102-568, title V,
§506(c)(4), Oct. 29, 1992, 106 Stat. 4341; Pub. L.
103-353, §2(b)(2)(A), Oct. 13, 1994, 108 Stat. 3169;
Pub. L. 103-424, §2, Oct. 29, 1994, 108 Stat. 4361;
Pub. L. 103446, title XII, §1203(c)(1), Nov. 2, 1994,
108 Stat. 4690.)

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subsec. (d), are set out in the Appendix to Title 28, Ju-
diciary and Judicial Procedure.

PRIOR PROVISIONS

A prior section 1204 was renumbered section 1211(b) of
this title by Pub. L. 101-12, §3(a)(6). Pub. L. 102-378,
§2(3), Oct. 2, 1992, 106 Stat. 1346, struck out section
catchline of prior section 1204.

AMENDMENTS

1994—Subsec. (a)(1). Pub. L. 103-446, which directed
the amendment of par. (1) by substituting ‘‘section
4303 for ‘‘section 4323 could not be executed because
the phrase ‘‘section 4323 does not appear in text subse-
quent to the intervening amendment by Pub. L. 103-353
substituting ‘‘chapter 43"’ for ‘‘section 4323’°. See below.
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Pub. L. 103-353 substituted ‘‘chapter 43’ for ‘‘section
4323,

Subsec. (m). Pub. L. 103-424 added subsec. (m).

1992—Subsec. (a)(1). Pub. L. 102-568 substituted ‘‘4323”’
for ¢“2023”.

1989—Pub. L. 101-12, §3(a)(7), renumbered section 1205
of this title as this section.

Pub. L. 101-12, §3(a)(T)(A), struck out ‘‘and Special
Counsel” after “Board’’ in section catchline.

Subsec. (a)(4). Pub. L. 101-12, §3(a)(7)(A), (C), sub-
stituted ‘‘subsection (f)”’ for ‘‘subsection (e) of this sec-
tion”.

Subsec. (b)(1). Pub. L. 101-12, §3(a)(T)(A), struck out
“‘the Special Counsel,” after ‘“Board,”.

Subsec. (b)(2). Pub. L. 101-12, §3(a)(7)(D), amended
par. (2) generally. Prior to amendment, par. (2) read as
follows: “Any member of the Board, the Special Coun-
sel, and any administrative law judge appointed by the
Board under section 3105 of this title may—

‘“(A) issue subpenas requiring the attendance and
testimony of witnesses and the production of docu-
mentary or other evidence from any place in the
United States or any territory or possession thereof,
the Commonwealth of Puerto Rico, or the District of
Columbia; and

‘(B) order the taking of depositions and order re-
sponses to written interrogatories.”

Subsec. (b)(3). Pub. L. 101-12, §3(a)(7)(B), substituted
‘‘subpoena’ for ‘‘subpena’ and ‘‘subpoenaed’ for ‘‘sub-
penaed’’.

Subsec. (c). Pub. L. 101-12, §3(a)(7)(B), (E), substituted
‘“‘subpoena’ for ‘‘subpena’ in two places, ‘‘(b)(2)(A) or
section 1214(b), upon application by the Board’ for
‘“(b)(2) of this section’, and ‘‘for the district’’ for ‘‘for
the judicial district”.

Subsec. (d). Pub. L. 101-12, §3(a)(")(F), added subsec.
(d). Former subsec. (d) redesignated (e).

Subsec. (e). Pub. L. 101-12, §3(a)(7)(F), redesignated
former subsec. (d) as (e). Former subsec. (e) redesig-
nated (f).

Subsec. (e)(1). Pub. L. 101-12, §3(a)(T)(A), (G)({), des-
ignated existing provisions as subpar. (A), struck out
“of this section” after ‘‘subsection (a)(1)”’, and added
subpar. (B).

Subsec. (e)(2). Pub. L. 101-12, §3(a)(T)(G)(ii), des-
ignated existing provisions as subpar. (A), struck out
‘‘of this section’ after ‘‘subsection (a)(2)”’, and added
subpar. (B).

Subsec. (e)(3). Pub. L. 101-12, §3(a)(T)(A), (G)(iii),
struck out ‘‘of this section’ after ‘‘subsection (a)(3)”
and inserted ‘‘of Personnel Management’ after ‘‘Of-
fice”.

Subsec. (f). Pub. L. 101-12, §3(a)(7)(F), redesignated
former subsec. (e) as (f). Former subsec. (f) redesignated
(g).

Subsec. (£)(1). Pub. L. 101-12, §3(a)(7)(H)(i), inserted
‘‘of the Office of Personnel Management’ after ‘‘Direc-
tor’” and struck out ‘‘of this title’” after ‘‘section 1103’".

Subsec. (£)(2). Pub. L. 101-12, §3(a)(T)(H)(ii), inserted
comma after ‘‘subsection’ and in subpars. (A) and (B)
struck out ‘‘of this title’ after ‘‘section 2302(b)”’.

Subsec. (£)3), (4). Pub. L. 101-12, §3(a)(T)(H)(ii),
struck out ‘‘(A)” before ‘‘The Director’, struck out
subpar. (B) which provided that any review conducted
by the Board be limited to determining the validity on
its face of the provision under review and whether the
provision under review has been validly implemented,
and redesignated former subpar. (C) and cls. (i) and (ii)
of former subpar. (C) as par. (4) and subpars. (A) and
(B), respectively, of par. (4).

Subsecs. (g) to (i). Pub. L. 101-12, §3(a)(7)(F), redesig-
nated former subsecs. (f) to (h) as (g) to (i), respec-
tively. Former subsec. (i) redesignated (j).

Subsec. (j). Pub. L. 101-12, §3(a)(T)(F), (I), redesig-
nated former subsec. (i) as (j) and substituted ‘‘chapter
33" for ‘‘chapter 33 of this title”’. Former subsec. (j) re-
designated (k).

Subsecs. (k), (). Pub. L. 101-12, §3(a)(7)(F'), redesig-
nated former subsecs. (j) and (k) as (k) and (I), respec-
tively.
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1982—Subsec. (j). Pub. L. 97-258 substituted ‘‘section
1105 of title 31 for ‘‘section 201 of the Budget and Ac-
counting Act, 1921 (31 U.S.C. 11)”.

EFFECTIVE DATE OF 1994 AMENDMENTS

Section 14 of Pub. L. 103-424 provided that: ‘“The pro-
visions of this Act [amending this section and sections
1211, 1212, 1214, 1218, 1221, 2105, 2302, 4313, 7121, and 8348
of this title, enacting provisions set out as notes under
sections 1212 and 1214 of this title and section 1441a of
Title 12, Banks and Banking, and amending provisions
set out as a note under section 5509 of this title] and
the amendments made by this Act shall be effective on
and after the date of the enactment of this Act [Oct. 29,
1994].”

Amendment by Pub. L. 103-353 effective with respect
to reemployments initiated on or after the first day
after the 60-day period beginning Oct. 13, 1994, with
transition rules, see section 8 of Pub. L. 103-353, set out
as an Effective Date note under section 4301 of Title 38,
Veterans’ Benefits.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-12 effective 90 days follow-
ing Apr. 10, 1989, see section 11 of Pub. L. 101-12, set out
as a note under section 1201 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1212, 1221 of this
title.

§1205. Transmittal of information to Congress

Notwithstanding any other provision of law or
any rule, regulation or policy directive, any
member of the Board, or any employee of the
Board designated by the Board, may transmit to
the Congress on the request of any committee or
subcommittee thereof, by report, testimony, or
otherwise, information and views on functions,
responsibilities, or other matters relating to the
Board, without review, clearance, or approval by
any other administrative authority.

(Added Pub. L. 95-454, title II, §202(a), Oct. 13,
1978, 92 Stat. 1131, §1209(a); renumbered §1205 and
amended Pub. L. 101-12, §3(a)(9), Apr. 10, 1989, 103
Stat. 18.)

PRIOR PROVISIONS

A prior section 1205 was renumbered section 1204 of
this title.

AMENDMENTS

1989—Pub. L. 101-12 renumbered section 1209(a) of this
title as this section and inserted section catchline.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-12 effective 90 days follow-
ing Apr. 10, 1989, see section 11 of Pub. L. 101-12, set out
as a note under section 1201 of this title.

§1206. Annual report

The Board shall submit an annual report to
the President and the Congress on its activities,
which shall include a description of significant
actions taken by the Board to carry out its func-
tions under this title. The report shall also re-
view the significant actions of the Office of Per-
sonnel Management, including an analysis of
whether the actions of the Office of Personnel
Management are in accord with merit system
principles and free from prohibited personnel
practices.

(Added Pub. L. 95-454, title II, §202(a), Oct. 13,
1978, 92 Stat. 1131, §1209(b); renumbered §1206 and
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amended Pub. L. 101-12, §3(a)(10), Apr. 10, 1989,
103 Stat. 18.)

PRIOR PROVISIONS

A prior section 1206, added Pub. L. 95454, title II,
§202(a), Oct. 13, 1978, 92 Stat. 1125, which related to au-
thority and responsibilities of Special Counsel, was re-
pealed by Pub. L. 101-12, §§3(a)(8), 11, Apr. 10, 1989, 103
Stat. 18, effective 90 days following Apr. 10, 1989. See
section 1212 of this title.

AMENDMENTS

1989—Pub. L. 101-12 renumbered section 1209(b) of this
title as this section and inserted section catchline.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-12 effective 90 days follow-
ing Apr. 10, 1989, see section 11 of Pub. L. 101-12, set out
as a note under section 1201 of this title.

[§§ 1207, 1208. Repealed. Pub. L. 101-12, § 3(a)(8),
Apr. 10, 1989, 103 Stat. 18]

Section 1207, added Pub. L. 95-454, title II, §202(a),
Oct. 13, 1978, 92 Stat. 1130, provided for hearings and de-
cisions on complaints filed by Special Counsel. See sec-
tion 1215(a)(2) to (b) of this title.

Section 1208, added Pub. L. 95-454, title II, §202(a),
Oct. 13, 1978, 92 Stat. 1130, related to stays of certain
personnel actions. See section 1214(b) of this title.

EFFECTIVE DATE OF REPEAL

Repeal of sections effective 90 days following Apr. 10,
1989, see section 11 of Pub. L. 101-12, set out as an Effec-
tive Date of 1989 Amendment note under section 1201 of
this title.

[§ 1209. Renumbered §§ 1205 and 1206]

CODIFICATION

Subsecs. (a) and (b) of this section were renumbered
as sections 1205 and 1206, respectively, of this title by
Pub. L. 101-12, §3(a)(9), (10). Pub. L. 102-378, §2(2), Oct.
2, 1992, 106 Stat. 1346, struck out section catchline of
prior section 1209.

SUBCHAPTER II—OFFICE OF SPECIAL
COUNSEL

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 1221, 4505a,
5754, 5755, 7121 of this title.

§ 1211. Establishment

(a) There is established the Office of Special
Counsel, which shall be headed by the Special
Counsel. The Office shall have an official seal
which shall be judicially noticed. The Office
shall have its principal office in the District of
Columbia and shall have field offices in other
appropriate locations.

(b) The Special Counsel shall be appointed by
the President, by and with the advice and con-
sent of the Senate, for a term of 5 years. The
Special Counsel may continue to serve beyond
the expiration of the term until a successor is
appointed and has qualified, except that the
Special Counsel may not continue to serve for
more than one year after the date on which the
term of the Special Counsel would otherwise ex-
pire under this subsection. The Special Counsel
shall be an attorney who, by demonstrated abil-
ity, background, training, or experience, is espe-
cially qualified to carry out the functions of the
position. A Special Counsel appointed to fill a
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vacancy occurring before the end of a term of of-
fice of the Special Counsel’s predecessor serves
for the remainder of the term. The Special
Counsel may be removed by the President only
for inefficiency, neglect of duty, or malfeasance
in office. The Special Counsel may not hold an-
other office or position in the Government of
the United States, except as otherwise provided
by law or at the direction of the President.

(Added Pub. L. 101-12, §3(a)(11), Apr. 10, 1989, 103
Stat. 19, §1211(a), and Pub. L. 95-454, title II,
§202(a), Oct. 13, 1978, 92 Stat. 1122, §1204; renum-
bered §1211(b) and amended Pub. L. 101-12,
§3(a)(6), (12), Apr. 10, 1989, 103 Stat. 17, 19; Pub.
L. 103424, §3(a), Oct. 29, 1994, 108 Stat. 4361.)

AMENDMENTS

1994—Subsec. (b). Pub. L. 101-424 inserted after first
sentence ‘‘The Special Counsel may continue to serve
beyond the expiration of the term until a successor is
appointed and has qualified, except that the Special
Counsel may not continue to serve for more than one
year after the date on which the term of the Special
Counsel would otherwise expire under this subsection.”

1989—Subsec. (b). Pub. L. 101-12, §3(a)(6), (12), renum-
bered section 1204 of this title as subsec. (b) of this sec-
tion, substituted ‘‘Special Counsel shall be appointed
by the President’” for ‘“Special Counsel of the Merit
Systems Protection Board shall be appointed by the
President from attorneys’, substituted ‘The Special
Counsel shall be an attorney who, by demonstrated
ability, background, training, or experience, is espe-
cially qualified to carry out the functions of the posi-
tion. A Special Counsel appointed to fill a vacancy oc-
curring before the end of a term of office of the Special
Counsel’s predecessor serves for the remainder of the
term.” for ‘“A Special Counsel appointed to fill a va-
cancy occurring before the end of a term of office of his
predecessor serves for the remainder of the term.”’, and
inserted at end ‘‘The Special Counsel may not hold an-
other office or position in the Government of the
United States, except as otherwise provided by law or
at the direction of the President.”

EFFECTIVE DATE
Subchapter effective 90 days following Apr. 10, 1989,

see section 11 of Pub. L. 101-12, set out as a note under
section 1201 of this title.
TRANSFER OF FUNDS

Section 8(c) of Pub. L. 101-12 provided that: ‘““The per-
sonnel, assets, liabilities, contracts, property, records,
and unexpended balances of appropriations, authoriza-
tions, allocations, and other funds employed, held,
used, arising from, available or to be made available to
the Special Counsel of the Merit Systems Protection
Board are, subject to section 1531 of title 31, United
States Code, transferred to the Special Counsel referred
to in section 1211 of title 5, United States Code (as
added by section 3(a) of this Act), for appropriate allo-
cation.”

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in title 38 section 4324.

§1212. Powers and functions of the Office of Spe-
cial Counsel

(a) The Office of Special Counsel shall—

(1) in accordance with section 1214(a) and
other applicable provisions of this subchapter,
protect employees, former employees, and ap-
plicants for employment from prohibited per-
sonnel practices;

(2) receive and investigate allegations of pro-
hibited personnel practices, and, where appro-
priate—
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(A) bring petitions for stays, and petitions
for corrective action, under section 1214; and

(B) file a complaint or make recommenda-
tions for disciplinary action under section
1215;

(3) receive, review, and, where appropriate,
forward to the Attorney General or an agency
head under section 1213, disclosures of viola-
tions of any law, rule, or regulation, or gross
mismanagement, a gross waste of funds, an
abuse of authority, or a substantial and spe-
cific danger to public health or safety;

(4) review rules and regulations issued by the
Director of the Office of Personnel Manage-
ment in carrying out functions under section
1103 and, where the Special Counsel finds that
any such rule or regulation would, on its face
or as implemented, require the commission of
a prohibited personnel practice, file a written
complaint with the Board; and

(5) investigate and, where appropriate, bring
actions concerning allegations of violations of
other laws within the jurisdiction of the Office
of Special Counsel (as referred to in section
1216).

(b)(1) The Special Counsel and any employee of
the Office of Special Counsel designated by the
Special Counsel may administer oaths, examine
witnesses, take depositions, and receive evi-
dence.

(2) The Special Counsel may—

(A) issue subpoenas; and
(B) order the taking of depositions and order
responses to written interrogatories;

in the same manner as provided under section
1204.

(3)(A) In the case of contumacy or failure to
obey a subpoena issued under paragraph (2)(A),
the Special Counsel may apply to the Merit Sys-
tems Protection Board to enforce the subpoena
in court pursuant to section 1204(c).

(B) A subpoena under paragraph (2)(A) may, in
the case of any individual outside the territorial
jurisdiction of any court of the United States,
be served in the manner referred to in sub-
section (d) of section 1204, and the United States
District Court for the District of Columbia may,
with respect to any such individual, compel
compliance in accordance with such subsection.

(4) Witnesses (whether appearing voluntarily
or under subpoena) shall be paid the same fee
and mileage allowances which are paid subpoe-
naed witnesses in the courts of the United
States.

(c)(1) Except as provided in paragraph (2), the
Special Counsel may as a matter of right inter-
vene or otherwise participate in any proceeding
before the Merit Systems Protection Board, ex-
cept that the Special Counsel shall comply with
the rules of the Board.

(2) The Special Counsel may not intervene in
an action brought by an individual under section
1221, or in an appeal brought by an individual
under section 7701, without the consent of such
individual.

(d)(1) The Special Counsel may appoint the
legal, administrative, and support personnel
necessary to perform the functions of the Spe-
cial Counsel.

(2) Any appointment made under this sub-
section shall be made in accordance with the
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provisions of this title, except that such ap-
pointment shall not be subject to the approval
or supervision of the Office of Personnel Man-
agement or the Executive Office of the President
(other than approval required under section 3324
or subchapter VIII of chapter 33).

(e) The Special Counsel may prescribe such
regulations as may be necessary to perform the
functions of the Special Counsel. Such regula-
tions shall be published in the Federal Register.

(f) The Special Counsel may not issue any ad-
visory opinion concerning any law, rule, or regu-
lation (other than an advisory opinion concern-
ing chapter 15 or subchapter III of chapter 73).

(g2)(1) The Special Counsel may not respond to
any inquiry or disclose any information from or
about any person making an allegation under
section 1214(a), except in accordance with the
provisions of section 552a of title 5, United
States Code, or as required by any other applica-
ble Federal law.

(2) Notwithstanding the exception under para-
graph (1), the Special Counsel may not respond
to any inquiry concerning an evaluation of the
work performance, ability, aptitude, general
qualifications, character, loyalty, or suitability
for any personnel action of any person described
in paragraph (1)—

(A) unless the consent of the individual as to
whom the information pertains is obtained in
advance; or

(B) except upon request of an agency which
requires such information in order to make a
determination concerning an individual’s hav-
ing access to the information unauthorized
disclosure of which could be expected to cause
exceptionally grave damage to the national se-
curity.

(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 19; amended Pub. L. 103-424, §3(b), Oct. 29,
1994, 108 Stat. 4362.)

AMENDMENTS

1994—Subsec. (g)(1). Pub. L. 103-424, §3(b)(1) sub-
stituted ‘‘disclose any information from or about’ for
“provide information concerning’.

Subsec. (g)(2). Pub. L. 103-424, §3(b)(2), substituted
“‘an evaluation of the work performance, ability, apti-
tude, general qualifications, character, loyalty, or suit-
ability for any personnel action of any’ for ‘‘a matter
described in subparagraph (A) or (B) of section
2302(b)(2) in connection with a’’.

POLICY STATEMENT REGARDING IMPLEMENTATION OF
WHISTLEBLOWER PROTECTION ACT

Section 12(a) of Pub. L. 103-424 provided that: ‘‘No
later than 6 months after the date of enactment of this
Act [Oct. 29, 1994], the Special Counsel shall issue a pol-
icy statement regarding the implementation of the
Whistleblower Protection Act of 1989 [see Short Title of
1989 Amendment note set out under section 1201 of this
title]. Such policy statement shall be made available to
each person alleging a prohibited personnel practice de-
scribed under section 2302(b)(8) of title 5, United States
Code, and shall include detailed guidelines identifying
specific categories of information that may (or may
not) be communicated to agency officials for an inves-
tigative purpose, or for the purpose of obtaining correc-
tive action under section 1214 of title 5, United States
Code, or disciplinary action under section 1215 of such
title, the circumstances under which such information
is likely to be disclosed, and whether or not the con-
sent of any person is required in advance of any such
communication.”
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ANNUAL SURVEY OF INDIVIDUALS SEEKING ASSISTANCE

Section 13 of Pub. L. 103-424 provided that:

‘“‘(a) IN GENERAL.—The Office of Special Counsel shall,
after consulting with the Office of Policy and Evalua-
tion of the Merit Systems Protection Board, conduct
an annual survey of all individuals who contact the Of-
fice of Special Counsel for assistance. The survey
shall—

‘(1) determine if the individual seeking assistance
was fully apprised of their rights;

‘“(2) determine whether the individual was success-
ful either at the Office of Special Counsel or the
Merit Systems Protection Board; and

““(3) determine if the individual, whether successful
or not, was satisfied with the treatment received
from the Office of Special Counsel.

‘“(b) REPORT.—The results of the survey conducted
under subsection (a) shall be published in the annual
report of the Office of Special Counsel.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 2105 of this title.

§ 1213. Provisions relating to disclosures of viola-
tions of law, gross mismanagement, and cer-
tain other matters

(a) This section applies with respect to—

(1) any disclosure of information by an em-
ployee, former employee, or applicant for em-
ployment which the employee, former em-
ployee, or applicant reasonably believes evi-
dences—

(A) a violation of any law, rule, or regula-
tion; or

(B) gross mismanagement, a gross waste of
funds, an abuse of authority, or a substan-
tial and specific danger to public health or
safety;

if such disclosure is not specifically prohibited
by law and if such information is not specifi-
cally required by Executive order to be kept
secret in the interest of national defense or
the conduct of foreign affairs; and
(2) any disclosure by an employee, former
employee, or applicant for employment to the
Special Counsel or to the Inspector General of
an agency or another employee designated by
the head of the agency to receive such disclo-
sures of information which the employee,
former employee, or applicant reasonably be-
lieves evidences—
(A) a violation of any law, rule, or regula-
tion; or
(B) gross mismanagement, a gross waste of
funds, an abuse of authority, or a substan-
tial and specific danger to public health or
safety.

(b) Whenever the Special Counsel receives in-
formation of a type described in subsection (a)
of this section, the Special Counsel shall review
such information and, within 15 days after re-
ceiving the information, determine whether
there is a substantial likelihood that the infor-
mation discloses a violation of any law, rule, or
regulation, or gross mismanagement, gross
waste of funds, abuse of authority, or substan-
tial and specific danger to public health and
safety.

(c)(1) Subject to paragraph (2), if the Special
Counsel makes a positive determination under
subsection (b) of this section, the Special Coun-
sel shall promptly transmit the information
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with respect to which the determination was
made to the appropriate agency head and re-
quire that the agency head—

(A) conduct an investigation with respect to
the information and any related matters
transmitted by the Special Counsel to the
agency head; and

(B) submit a written report setting forth the
findings of the agency head within 60 days
after the date on which the information is
transmitted to the agency head or within any
longer period of time agreed to in writing by
the Special Counsel.

(2) The Special Counsel may require an agency
head to conduct an investigation and submit a
written report under paragraph (1) only if the in-
formation was transmitted to the Special Coun-
sel by—

(A) an employee, former employee, or appli-
cant for employment in the agency which the
information concerns; or

(B) an employee who obtained the informa-
tion in connection with the performance of the
employee’s duties and responsibilities.

(d) Any report required under subsection (c)
shall be reviewed and signed by the head of the
agency and shall include—

(1) a summary of the information with re-
spect to which the investigation was initiated;
(2) a description of the conduct of the inves-
tigation;
(3) a summary of any evidence obtained from
the investigation;
(4) a listing of any violation or apparent vio-
lation of any law, rule, or regulation; and
(6) a description of any action taken or
planned as a result of the investigation, such
as—
(A) changes in agency rules, regulations,
or practices;
(B) the restoration of any aggrieved em-
ployee;
(C) disciplinary action against any em-
ployee; and
(D) referral to the Attorney General of any
evidence of a criminal violation.

(e)(1) Any such report shall be submitted to
the Special Counsel, and the Special Counsel
shall transmit a copy to the complainant, ex-
cept as provided under subsection (f) of this sec-
tion. The complainant may submit comments to
the Special Counsel on the agency report within
15 days of having received a copy of the report.

(2) Upon receipt of any report of the head of an
agency required under subsection (c) of this sec-
tion, the Special Counsel shall review the report
and determine whether—

(A) the findings of the head of the agency ap-
pear reasonable; and

(B) the report of the agency under sub-
section (c)(1) of this section contains the infor-
mation required under subsection (d) of this
section.

(3) The Special Counsel shall transmit any
agency report received pursuant to subsection
(c) of this section, any comments provided by
the complainant pursuant to subsection (e)(1),
and any appropriate comments or recommenda-
tions by the Special Counsel to the President
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and the congressional committees with jurisdic-
tion over the agency which the disclosure in-
volves.

(4) Whenever the Special Counsel does not re-
ceive the report of the agency within the time
prescribed in subsection (c)(2) of this section,
the Special Counsel shall transmit a copy of the
information which was transmitted to the agen-
cy head to the President and the congressional
committees with jurisdiction over the agency
which the disclosure involves together with a
statement noting the failure of the head of the
agency to file the required report.

(f) In any case in which evidence of a criminal
violation obtained by an agency in an investiga-
tion under subsection (c) of this section is re-
ferred to the Attorney General—

(1) the report shall not be transmitted to the
complainant; and

(2) the agency shall notify the Office of Per-
sonnel Management and the Office of Manage-
ment and Budget of the referral.

(2)(1) If the Special Counsel receives informa-
tion of a type described in subsection (a) from
an individual other than an individual described
in subparagraph (A) or (B) of subsection (c)(2),
the Special Counsel may transmit the informa-
tion to the head of the agency which the infor-
mation concerns. The head of such agency shall,
within a reasonable time after the information
is transmitted, inform the Special Counsel in
writing of what action has been or is being
taken and when such action shall be completed.
The Special Counsel shall inform the individual
of the report of the agency head. If the Special
Counsel does not transmit the information to
the head of the agency, the Special Counsel
shall return any documents and other matter
provided by the individual who made the disclo-
sure.

(2) If the Special Counsel receives information
of a type described in subsection (a) from an in-
dividual described in subparagraph (A) or (B) of
subsection (¢)(2), but does not make a positive
determination under subsection (b), the Special
Counsel may transmit the information to the
head of the agency which the information con-
cerns, except that the information may not be
transmitted to the head of the agency without
the consent of the individual. The head of such
agency shall, within a reasonable time after the
information is transmitted, inform the Special
Counsel in writing of what action has been or is
being taken and when such action will be com-
pleted. The Special Counsel shall inform the in-
dividual of the report of the agency head.

(3) If the Special Counsel does not transmit
the information to the head of the agency under
paragraph (2), the Special Counsel shall—

(A) return any documents and other matter
provided by the individual who made the dis-
closure; and

(B) inform the individual of—

(i) the reasons why the disclosure may not
be further acted on under this chapter; and

(ii) other offices available for receiving
disclosures, should the individual wish to
pursue the matter further.

(h) The identity of any individual who makes
a disclosure described in subsection (a) may not
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be disclosed by the Special Counsel without such
individual’s consent unless the Special Counsel
determines that the disclosure of the individ-
ual’s identity is necessary because of an immi-
nent danger to public health or safety or immi-
nent violation of any criminal law.

(i) Except as specifically authorized under this
section, the provisions of this section shall not
be considered to authorize disclosure of any in-
formation by any agency or any person which
is—

(1) specifically prohibited from disclosure by
any other provision of law; or

(2) specifically required by Executive order
to be kept secret in the interest of national
defense or the conduct of foreign affairs.

(j) With respect to any disclosure of informa-
tion described in subsection (a) which involves
foreign intelligence or counterintelligence infor-
mation, if the disclosure is specifically prohib-
ited by law or by Executive order, the Special
Counsel shall transmit such information to the
National Security Advisor, the Permanent Se-
lect Committee on Intelligence of the House of
Representatives, and the Select Committee on
Intelligence of the Senate.

(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 21; amended Pub. L. 104-316, title I, §103(a),
Oct. 19, 1996, 110 Stat. 3828.)
AMENDMENTS

1996—Subsec. (e)(3). Pub. L. 104-316, §103(a)(1), sub-
stituted ‘‘President and” for ‘‘President,” and struck
out ‘‘, and the Comptroller General”’ before period at
end.

Subsec. (e)(4). Pub. L. 104-316, §103(a)(2), substituted
“President and” for ‘‘President,” and struck out ‘*‘, and
the Comptroller General’”’ before ‘‘together with a’’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1212, 1219, 2105
of this title.

§1214. Investigation of prohibited personnel
practices; corrective action

(a)(1)(A) The Special Counsel shall receive any
allegation of a prohibited personnel practice and
shall investigate the allegation to the extent
necessary to determine whether there are rea-
sonable grounds to believe that a prohibited per-
sonnel practice has occurred, exists, or is to be
taken.

(B) Within 15 days after the date of receiving
an allegation of a prohibited personnel practice
under paragraph (1), the Special Counsel shall
provide written notice to the person who made
the allegation that—

(i) the allegation has been received by the

Special Counsel; and

(ii) shall include the name of a person at the

Office of Special Counsel who shall serve as a

contact with the person making the allega-

tion.

(C) Unless an investigation is terminated
under paragraph (2), the Special Counsel shall—
(i) within 90 days after notice is provided
under subparagraph (B), notify the person who
made the allegation of the status of the inves-
tigation and any action taken by the Office of
the Special Counsel since the filing of the alle-
gation;
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(ii) notify such person of the status of the in-
vestigation and any action taken by the Office
of the Special Counsel since the last notice, at
least every 60 days after notice is given under
clause (i); and

(iii) notify such person of the status of the
investigation and any action taken by the
Special Counsel at such time as determined
appropriate by the Special Counsel.

(D) No later than 10 days before the Special
Counsel terminates any investigation of a pro-
hibited personnel practice, the Special Counsel
shall provide a written status report to the per-
son who made the allegation of the proposed
findings of fact and legal conclusions. The per-
son may submit written comments about the re-
port to the Special Counsel. The Special Counsel
shall not be required to provide a subsequent
written status report under this subparagraph
after the submission of such written comments.

(2)(A) If the Special Counsel terminates any
investigation under paragraph (1), the Special
Counsel shall prepare and transmit to any per-
son on whose allegation the investigation was
initiated a written statement notifying the per-
son of—

(i) the termination of the investigation;

(ii) a summary of relevant facts ascertained
by the Special Counsel, including the facts
that support, and the facts that do not sup-
port, the allegations of such person;

(iii) the reasons for terminating the inves-
tigation; and

(iv) a response to any comments submitted
under paragraph (1)(D).

(B) A written statement under subparagraph
(A) may not be admissible as evidence in any ju-
dicial or administrative proceeding, without the
consent of the person who received such state-
ment under subparagraph (A).

(3) Except in a case in which an employee,
former employee, or applicant for employment
has the right to appeal directly to the Merit
Systems Protection Board under any law, rule,
or regulation, any such employee, former em-
ployee, or applicant shall seek corrective action
from the Special Counsel before seeking correc-
tive action from the Board. An employee, former
employee, or applicant for employment may
seek corrective action from the Board under sec-
tion 1221, if such employee, former employee, or
applicant seeks corrective action for a prohib-
ited personnel practice described in section
2302(b)(8) from the Special Counsel and—

(A)(i) the Special Counsel notifies such em-
ployee, former employee, or applicant that an
investigation concerning such employee,
former employee, or applicant has been termi-
nated; and

(ii) no more than 60 days have elapsed since
notification was provided to such employee,
former employee, or applicant for employment
that such investigation was terminated; or

(B) 120 days after seeking corrective action
from the Special Counsel, such employee,
former employee, or applicant has not been
notified by the Special Counsel that the Spe-
cial Counsel shall seek corrective action on
behalf of such employee, former employee, or
applicant.
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(4) If an employee, former employee, or appli-
cant seeks a corrective action from the Board
under section 1221, pursuant to the provisions of
paragraph (3)(B), the Special Counsel may con-
tinue to seek corrective action personal to such
employee, former employee, or applicant only
with the consent of such employee, former em-
ployee, or applicant.

(5) In addition to any authority granted under
paragraph (1), the Special Counsel may, in the
absence of an allegation, conduct an investiga-
tion for the purpose of determining whether
there are reasonable grounds to believe that a
prohibited personnel practice (or a pattern of
prohibited personnel practices) has occurred, ex-
ists, or is to be taken.

(b)(1)(A)(i) The Special Counsel may request
any member of the Merit Systems Protection
Board to order a stay of any personnel action for
45 days if the Special Counsel determines that
there are reasonable grounds to believe that the
personnel action was taken, or is to be taken, as
a result of a prohibited personnel practice.

(ii) Any member of the Board requested by the
Special Counsel to order a stay under clause (i)
shall order such stay unless the member deter-
mines that, under the facts and circumstances
involved, such a stay would not be appropriate.

(iii) Unless denied under clause (ii), any stay
under this subparagraph shall be granted within
3 calendar days (excluding Saturdays, Sundays,
and legal holidays) after the date of the request
for the stay by the Special Counsel.

(B) The Board may extend the period of any
stay granted under subparagraph (A) for any pe-
riod which the Board considers appropriate.

(C) The Board shall allow any agency which is
the subject of a stay to comment to the Board
on any extension of stay proposed under sub-
paragraph (B).

(D) A stay may be terminated by the Board at
any time, except that a stay may not be termi-
nated by the Board—

(i) on its own motion or on the motion of an
agency, unless notice and opportunity for oral
or written comments are first provided to the
Special Counsel and the individual on whose
behalf the stay was ordered; or

(ii) on motion of the Special Counsel, unless
notice and opportunity for oral or written
comments are first provided to the individual
on whose behalf the stay was ordered.

(2)(A)(i) Except as provided under clause (ii),
no later than 240 days after the date of receiving
an allegation of a prohibited personnel practice
under paragraph (1), the Special Counsel shall
make a determination whether there are reason-
able grounds to believe that a prohibited person-
nel practice has occurred, exists, or is to be
taken.

(ii) If the Special Counsel is unable to make
the required determination within the 240-day
period specified under clause (i) and the person
submitting the allegation of a prohibited per-
sonnel practice agrees to an extension of time,
the determination shall be made within such ad-
ditional period of time as shall be agreed upon
between the Special Counsel and the person sub-
mitting the allegation.

(B) If, in connection with any investigation,
the Special Counsel determines that there are
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reasonable grounds to believe that a prohibited
personnel practice has occurred, exists, or is to
be taken which requires corrective action, the
Special Counsel shall report the determination
together with any findings or recommendations
to the Board, the agency involved and to the Of-
fice of Personnel Management, and may report
such determination, findings and recommenda-
tions to the President. The Special Counsel may
include in the report recommendations for cor-
rective action to be taken.

(C) If, after a reasonable period of time, the
agency does not act to correct the prohibited
personnel practice, the Special Counsel may pe-
tition the Board for corrective action.

(D) If the Special Counsel finds, in consulta-
tion with the individual subject to the prohib-
ited personnel practice, that the agency has
acted to correct the prohibited personnel prac-
tice, the Special Counsel shall file such finding
with the Board, together with any written com-
ments which the individual may provide.

(E) A determination by the Special Counsel
under this paragraph shall not be cited or re-
ferred to in any proceeding under this paragraph
or any other administrative or judicial proceed-
ing for any purpose, without the consent of the
person submitting the allegation of a prohibited
personnel practice.

(3) Whenever the Special Counsel petitions the
Board for corrective action, the Board shall pro-
vide an opportunity for—

(A) oral or written comments by the Special
Counsel, the agency involved, and the Office of
Personnel Management; and

(B) written comments by any individual who
alleges to be the subject of the prohibited per-
sonnel practice.

(4)(A) The Board shall order such corrective
action as the Board considers appropriate, if the
Board determines that the Special Counsel has
demonstrated that a prohibited personnel prac-
tice, other than one described in section
2302(b)(8), has occurred, exists, or is to be taken.

(B)(i) Subject to the provisions of clause (ii),
in any case involving an alleged prohibited per-
sonnel practice as described under section
2302(b)(8), the Board shall order such corrective
action as the Board considers appropriate if the
Special Counsel has demonstrated that a disclo-
sure described under section 2302(b)(8) was a con-
tributing factor in the personnel action which
was taken or is to be taken against the individ-
ual.

(ii) Corrective action under clause (i) may not
be ordered if the agency demonstrates by clear
and convincing evidence that it would have
taken the same personnel action in the absence
of such disclosure.

(c)(1) Judicial review of any final order or de-
cision of the Board under this section may be
obtained by any employee, former employee, or
applicant for employment adversely affected by
such order or decision.

(2) A petition for review under this subsection
shall be filed with such court, and within such
time, as provided for under section 7703(b).

(d)(1) If, in connection with any investigation
under this subchapter, the Special Counsel de-
termines that there is reasonable cause to be-
lieve that a criminal violation has occurred, the
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Special Counsel shall report the determination
to the Attorney General and to the head of the
agency involved, and shall submit a copy of the
report to the Director of the Office of Personnel
Management and the Director of the Office of
Management and Budget.

(2) In any case in which the Special Counsel
determines that there are reasonable grounds to
believe that a prohibited personnel practice has
occurred, exists, or is to be taken, the Special
Counsel shall proceed with any investigation or
proceeding unless—

(A) the alleged violation has been reported
to the Attorney General; and

(B) the Attorney General is pursuing an in-
vestigation, in which case the Special Counsel,
after consultation with the Attorney General,
has discretion as to whether to proceed.

(e) If, in connection with any investigation
under this subchapter, the Special Counsel de-
termines that there is reasonable cause to be-
lieve that any violation of any law, rule, or reg-
ulation has occurred other than one referred to
in subsection (b) or (d), the Special Counsel shall
report such violation to the head of the agency
involved. The Special Counsel shall require,
within 30 days after the receipt of the report by
the agency, a certification by the head of the
agency which states—

(1) that the head of the agency has person-
ally reviewed the report; and

(2) what action has been or is to be taken,
and when the action will be completed.

(f) During any investigation initiated under
this subchapter, no disciplinary action shall be
taken against any employee for any alleged pro-
hibited activity under investigation or for any
related activity without the approval of the Spe-
cial Counsel.

(g) If the Board orders corrective action under
this section, such corrective action may in-
clude—

(1) that the individual be placed, as nearly as
possible, in the position the individual would
have been in had the prohibited personnel
practice not occurred; and

(2) reimbursement for attorney’s fees, back
pay and related benefits, medical costs in-
curred, travel expenses, and any other reason-
able and foreseeable consequential damages.

(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 23; amended Pub. L. 103424, §§3(c), (d), 8(a),
Oct. 29, 1994, 108 Stat. 4362, 4364.)

AMENDMENTS

1994—Subsec. (a)(1)(D). Pub. L. 103424, §3(c)(1), added
subpar. (D).

Subsec. (a)(2)(A)(Iv). Pub. L. 103424, §3(c)(2), added cl.
@{iv).

Subsec. (b)(2). Pub. L. 103-424, §3(d), added subpars.
(A) and (E) and redesignated former subpars. (A) to (C)
as (B) to (D), respectively.

Subsec. (g). Pub. L. 103-424, §8(a), added subsec. (g).

TERMINATION STATEMENT

Section 12(b) of Pub. L. 103-424 provided that: ‘“The
Special Counsel shall include in any letter terminating
an investigation under section 1214(a)(2) of title b5,
United States Code, the name and telephone number of
an employee of the Special Counsel who is available to
respond to reasonable questions from the person re-
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garding the investigation or review conducted by the
Special Counsel, the relevant facts ascertained by the
Special Counsel, and the law applicable to the person’s
allegations.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1204, 1212, 1216,
1218, 1219, 1221, 2105, 2303, 7121 of this title; title 22 sec-
tion 4139.

§1215. Disciplinary action

(a)(1) Except as provided in subsection (b), if
the Special Counsel determines that disciplinary
action should be taken against any employee for
having—

(A) committed a prohibited personnel prac-
tice,

(B) violated the provisions of any law, rule,
or regulation, or engaged in any other conduct
within the jurisdiction of the Special Counsel
as described in section 1216, or

(C) knowingly and willfully refused or failed
to comply with an order of the Merit Systems
Protection Board,

the Special Counsel shall prepare a written com-
plaint against the employee containing the Spe-
cial Counsel’s determination, together with a
statement of supporting facts, and present the
complaint and statement to the employee and
the Board, in accordance with this subsection.
(2) Any employee against whom a complaint
has been presented to the Merit Systems Protec-
tion Board under paragraph (1) is entitled to—

(A) a reasonable time to answer orally and
in writing, and to furnish affidavits and other
documentary evidence in support of the an-
swer;

(B) be represented by an attorney or other
representative;

(C) a hearing before the Board or an admin-
istrative law judge appointed under section
3105 and designated by the Board;

(D) have a transcript kept of any hearing
under subparagraph (C); and

(E) a written decision and reasons therefor
at the earliest practicable date, including a
copy of any final order imposing disciplinary
action.

(3) A final order of the Board may impose dis-
ciplinary action consisting of removal, reduc-
tion in grade, debarment from Federal employ-
ment for a period not to exceed 5 years, suspen-
sion, reprimand, or an assessment of a civil pen-
alty not to exceed $1,000.

(4) There may be no administrative appeal
from an order of the Board. An employee subject
to a final order imposing disciplinary action
under this subsection may obtain judicial review
of the order by filing a petition therefor with
such court, and within such time, as provided
for under section 7703(b).

(5) In the case of any State or local officer or
employee under chapter 15, the Board shall con-
sider the case in accordance with the provisions
of such chapter.

(b) In the case of an employee in a confiden-
tial, policy-making, policy-determining, or pol-
icy-advocating position appointed by the Presi-
dent, by and with the advice and consent of the
Senate (other than an individual in the Foreign
Service of the United States), the complaint and
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statement referred to in subsection (a)(1), to-
gether with any response of the employee, shall
be presented to the President for appropriate ac-
tion in lieu of being presented under subsection
(a).
(c)(1) In the case of members of the uniformed
services and individuals employed by any person
under contract with an agency to provide goods
or services, the Special Counsel may transmit
recommendations for disciplinary or other ap-
propriate action (including the evidence on
which such recommendations are based) to the
head of the agency concerned.

(2) In any case in which the Special Counsel
transmits recommendations to an agency head
under paragraph (1), the agency head shall, with-
in 60 days after receiving such recommenda-
tions, transmit a report to the Special Counsel
on each recommendation and the action taken,
or proposed to be taken, with respect to each
such recommendation.

(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 27.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1204, 1212, 1216,
1219, 1221, 2105, 2302, 3393, 7121, 7502, 7512, 7521, 7542 of
this title.

§1216. Other matters within the jurisdiction of
the Office of Special Counsel

(a) In addition to the authority otherwise pro-
vided in this chapter, the Special Counsel shall,
except as provided in subsection (b), conduct an
investigation of any allegation concerning—

(1) political activity prohibited under sub-
chapter III of chapter 73, relating to political
activities by Federal employees;

(2) political activity prohibited under chap-
ter 15, relating to political activities by cer-
tain State and local officers and employees;

(3) arbitrary or capricious withholding of in-
formation prohibited under section 552, except
that the Special Counsel shall make no inves-
tigation of any withholding of foreign intel-
ligence or counterintelligence information the
disclosure of which is specifically prohibited
by law or by Executive order;

(4) activities prohibited by any civil service
law, rule, or regulation, including any activity
relating to political intrusion in personnel de-
cisionmaking; and

(5) involvement by any employee in any pro-
hibited discrimination found by any court or
appropriate administrative authority to have
occurred in the course of any personnel action.

(b) The Special Counsel shall make no inves-
tigation of any allegation of any prohibited ac-
tivity referred to in subsection (a)(5), if the Spe-
cial Counsel determines that the allegation may
be resolved more appropriately under an admin-
istrative appeals procedure.

(c) If the Special Counsel receives an allega-
tion concerning any matter under paragraph (1),
(3), (4), or (5) of subsection (a), the Special Coun-
sel may investigate and seek corrective action
under section 1214 and disciplinary action under
section 1215 in the same way as if a prohibited
personnel practice were involved.
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(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 28; amended Pub. L. 103-94, §3, Oct. 6, 1993,
107 Stat. 1004.)

AMENDMENTS

1993—Subsec. (c¢). Pub. L. 103-94 amended subsec. (c)
generally. Prior to amendment, subsec. (¢) read as fol-
lows:

‘(1) If an investigation by the Special Counsel under
subsection (a)(1) substantiates an allegation relating to
any activity prohibited under section 7324, the Special
Counsel may petition the Merit Systems Protection
Board for any penalties provided for under section 7325.

‘“(2) If the Special Counsel receives an allegation con-
cerning any matter under paragraph (3), (4), or (5) of
subsection (a), the Special Counsel may investigate and
seek corrective action under section 1214 in the same
way as if a prohibited personnel practice were in-
volved.”

EFFECTIVE DATE OF 1993 AMENDMENT; SAVINGS
PROVISION

Amendment by Pub. L. 103-94 effective 120 days after
Oct. 6, 1993, but not to release or extinguish any pen-
alty, forfeiture, or liability incurred under amended
provision, which is to be treated as remaining in force
for purpose of that penalty, forfeiture, or liability, and
no provision of Pub. L. 103-94 to affect any proceedings
with respect to which charges were filed on or before
120 days after Oct. 6, 1993, with orders to be issued in
such proceedings and appeals taken therefrom as if
Pub. L. 103-94 had not been enacted, see section 12 of
Pub. L. 103-94, set out as an Effective Date; Savings
Provision note under section 7321 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1212, 1215, 2105
of this title.

§ 1217. Transmittal of information to Congress

The Special Counsel or any employee of the
Special Counsel designated by the Special Coun-
sel, shall transmit to the Congress on the re-
quest of any committee or subcommittee there-
of, by report, testimony, or otherwise, informa-
tion and the Special Counsel’s views on func-
tions, responsibilities, or other matters relating
to the Office. Such information shall be trans-
mitted concurrently to the President and any
other appropriate agency in the executive
branch.

(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 28.)

§ 1218. Annual report

The Special Counsel shall submit an annual
report to the Congress on the activities of the
Special Counsel, including the number, types,
and disposition of allegations of prohibited per-
sonnel practices filed with it, investigations
conducted by it, cases in which it did not make
a determination whether there are reasonable
grounds to believe that a prohibited personnel
practice has occurred, exists, or is to be taken
within the 240-day period specified in section
1214(b)(2)(A)(1), and actions initiated by it before
the Merit Systems Protection Board, as well as
a description of the recommendations and re-
ports made by it to other agencies pursuant to
this subchapter, and the actions taken by the
agencies as a result of the reports or recom-
mendations. The report required by this section
shall include whatever recommendations for leg-
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islation or other action by Congress the Special
Counsel may consider appropriate.

(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 29; amended Pub. L. 103-424, §3(e), Oct. 29,
1994, 108 Stat. 4363.)

AMENDMENTS

1994—Pub. L. 103-424 inserted ‘‘cases in which it did
not make a determination whether there are reason-
able grounds to believe that a prohibited personnel
practice has occurred, exists, or is to be taken within
the 240-day period specified in section 1214(b)(2)(A)({1),”
after ‘‘investigations conducted by it,”’.

§1219. Public information

(a) The Special Counsel shall maintain and
make available to the public—

(1) a list of noncriminal matters referred to
heads of agencies under subsection (c) of sec-
tion 1213, together with reports from heads of
agencies under subsection (¢)(1)(B) of such sec-
tion relating to such matters;

(2) a list of matters referred to heads of
agencies under section 1215(c)(2);

(3) a list of matters referred to heads of
agencies under subsection (e) of section 1214,
together with certifications from heads of
agencies under such subsection; and

(4) reports from heads of agencies under sec-
tion 1213(g2)(1).

(b) The Special Counsel shall take steps to en-
sure that any list or report made available to
the public under this section does not contain
any information the disclosure of which is pro-
hibited by law or by Executive order requiring
that information be kept secret in the interest
of national defense or the conduct of foreign af-
fairs.

(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 29.)

SUBCHAPTER III—-INDIVIDUAL RIGHT OF
ACTION IN CERTAIN REPRISAL CASES

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in section 7121 of this
title; title 12 sections 1441a, 1831j.

§1221. Individual right of action in certain re-
prisal cases

(a) Subject to the provisions of subsection (b)
of this section and subsection 1214(a)(3), an em-
ployee, former employee, or applicant for em-
ployment may, with respect to any personnel
action taken, or proposed to be taken, against
such employee, former employee, or applicant
for employment, as a result of a prohibited per-
sonnel practice described in section 2302(b)(8),
seek corrective action from the Merit Systems
Protection Board.

(b) This section may not be construed to pro-
hibit any employee, former employee, or appli-
cant for employment from seeking corrective
action from the Merit Systems Protection Board
before seeking corrective action from the Spe-
cial Counsel, if such employee, former employee,
or applicant for employment has the right to ap-
peal directly to the Board under any law, rule,
or regulation.

(c)(1) Any employee, former employee, or ap-
plicant for employment seeking corrective ac-
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tion under subsection (a) may request that the
Board order a stay of the personnel action in-
volved.

(2) Any stay requested under paragraph (1)
shall be granted within 10 calendar days (exclud-
ing Saturdays, Sundays, and legal holidays)
after the date the request is made, if the Board
determines that such a stay would be appro-
priate.

(3)(A) The Board shall allow any agency which
would be subject to a stay under this subsection
to comment to the Board on such stay request.

(B) Except as provided in subparagraph (C), a
stay granted under this subsection shall remain
in effect for such period as the Board determines
to be appropriate.

(C) The Board may modify or dissolve a stay
under this subsection at any time, if the Board
determines that such a modification or dissolu-
tion is appropriate.

(d)(1) At the request of an employee, former
employee, or applicant for employment seeking
corrective action under subsection (a), the
Board shall issue a subpoena for the attendance
and testimony of any person or the production
of documentary or other evidence from any per-
son if the Board finds that the testimony or pro-
duction requested is not unduly burdensome and
appears reasonably calculated to lead to the dis-
covery of admissible evidence.

(2) A subpoena under this subsection may be
issued, and shall be enforced, in the same man-
ner as applies in the case of subpoenas under
section 1204.

(e)(1) Subject to the provisions of paragraph
(2), in any case involving an alleged prohibited
personnel practice as described under section
2302(b)(8), the Board shall order such corrective
action as the Board considers appropriate if the
employee, former employee, or applicant for em-
ployment has demonstrated that a disclosure de-
scribed under section 2302(b)(8) was a contribut-
ing factor in the personnel action which was
taken or is to be taken against such employee,
former employee, or applicant. The employee
may demonstrate that the disclosure was a con-
tributing factor in the personnel action through
circumstantial evidence, such as evidence that—

(A) the official taking the personnel action
knew of the disclosure; and

(B) the personnel action occurred within a
period of time such that a reasonable person
could conclude that the disclosure was a con-
tributing factor in the personnel action.

(2) Corrective action under paragraph (1) may
not be ordered if the agency demonstrates by
clear and convincing evidence that it would
have taken the same personnel action in the ab-
sence of such disclosure.

(f)(1) A final order or decision shall be ren-
dered by the Board as soon as practicable after
the commencement of any proceeding under this
section.

(2) A decision to terminate an investigation
under subchapter II may not be considered in
any action or other proceeding under this sec-
tion.

(3) If, based on evidence presented to it under
this section, the Merit Systems Protection
Board determines that there is reason to believe
that a current employee may have committed a
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prohibited personnel practice, the Board shall
refer the matter to the Special Counsel to inves-
tigate and take appropriate action under section
1215.

(g)(1)(A) If the Board orders corrective action
under this section, such corrective action may
include—

(i) that the individual be placed, as nearly as
possible, in the position the individual would
have been in had the prohibited personnel
practice not occurred; and

(ii) back pay and related benefits, medical
costs incurred, travel expenses, and any other
reasonable and foreseeable consequential
changes.

(B) Corrective action shall include attorney’s
fees and costs as provided for under paragraphs
(2) and (3).

(2) If an employee, former employee, or appli-
cant for employment is the prevailing party be-
fore the Merit Systems Protection Board, and
the decision is based on a finding of a prohibited
personnel practice, the agency involved shall be
liable to the employee, former employee, or ap-
plicant for reasonable attorney’s fees and any
other reasonable costs incurred.

(3) If an employee, former emloyee,! or appli-
cant for employment is the prevailing party in
an appeal from the Merit Systems Protection
Board, the agency involved shall be liable to the
employee, former employee, or applicant for
reasonable attorney’s fees and any other reason-
able costs incurred, regardless of the basis of the
decision.

(h)(1) An employee, former employee, or appli-
cant for employment adversely affected or ag-
grieved by a final order or decision of the Board
under this section may obtain judicial review of
the order or decision.

(2) A petition for review under this subsection
shall be filed with such court, and within such
time, as provided for under section 7703(b).

(i) Subsections (a) through (h) shall apply in
any proceeding brought under section 7513(d) if,
or to the extent that, a prohibited personnel
practice as defined in section 2302(b)(8) is al-
leged.

(j) In determining the appealability of any
case involving an allegation made by an individ-
ual under the provisions of this chapter, neither
the status of an individual under any retirement
system established under a Federal statute nor
any election made by such individual under any
such system may be taken into account.

(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 29; amended Pub. L. 103-424, §§4, 8(b), Oct.
29, 1994, 108 Stat. 4363, 4365.)

AMENDMENTS

1994—Subsec. (d)(1). Pub. L. 103-424, §4(a), added par.
(1) and struck out former par. (1) which read as follows:
“At the request of an employee, former employee, or
applicant for employment seeking corrective action
under subsection (a), the Board may issue a subpoena
for the attendance and testimony of any person or the
production of documentary or other evidence from any
person if the Board finds that such subpoena is nec-
essary for the development of relevant evidence.”’

Subsec. (e)(1). Pub. L. 103-424, §4(b), which directed
the amendment of section 1221(e)(1), without specifying

180 in original. Probably should be ““‘employee,”.
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the Code title to be amended, by inserting at end ‘‘The
employee may demonstrate that the disclosure was a
contributing factor in the personnel action through cir-
cumstantial evidence, such as evidence that—
““(A) the official taking the personnel action knew
of the disclosure; and
‘“(B) the personnel action occurred within a period
of time such that a reasonable person could conclude
that the disclosure was a contributing factor in the
personnel action.”, was executed to subsec. (e)(1) of
this section to reflect the probable intent of Con-
gress.
Subsec. (f)(3). Pub. L. 103-424, §4(c), added par. (3).
Subsec. (g). Pub. L. 103-424, §8(b), added par. (1) and
redesignated former pars. (1) and (2) as (2) and (3), re-
spectively.

EFFECTIVE DATE

Subchapter effective 90 days following Apr. 10, 1989,
see section 11 of Pub. L. 101-12, set out as an Effective
Date of 1989 Amendment note under section 1201 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1212, 1214, 1222,
2105, 2303, 7121 of this title; title 22 section 4139.

§ 1222. Availability of other remedies

Except as provided in section 1221(i), nothing
in this chapter or chapter 23 shall be construed
to limit any right or remedy available under a
provision of statute which is outside of both this
chapter and chapter 23.

(Added Pub. L. 101-12, §3(a)(13), Apr. 10, 1989, 103
Stat. 31.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 2105 of this title.

CHAPTER 13—SPECIAL AUTHORITY

Sec.

1301. Rules.

1302. Regulations.

1303. Investigations; reports.

1304. Loyalty investigations; reports; revolving
fund.

1305. Administrative law judges.

1306. Oaths to witnesses.

1307. Minutes.

[1308. Repealed.]

AMENDMENTS

1998—Pub. L. 105-362, title XIII, §1302(b)(2)(A), Nov. 10,
1998, 112 Stat. 3293, struck out item 1308 ‘‘Annual re-
ports”’.

1978—Pub. L. 95-251, §2(c)(1), Mar. 27, 1978, 92 Stat. 183,
substituted ‘‘Administrative law judges’ for ‘‘Hearing
examiners’ in item 1305.

§1301. Rules

The Office of Personnel Management shall aid
the President, as he may request, in preparing
the rules he prescribes under this title for the
administration of the competitive service.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 401; Pub. L.
95-454, title IX, §906(a)(2), Oct. 13, 1978, 92 Stat.
1224.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.S.C. 633(1) (func-
tion of Civil Serv-
ice Commission).

Jan. 16, 1883, ch. 27, §2(1)
(function of Civil Service
Commission), 22 Stat. 403.
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The authority of the President to prescribe rules is
carried into sections 2951, 3302, 3304(a), 3306(a), 3321,
7152, 7153, 7321, and 7322 of this title.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Pub. L. 95-454 substituted ‘“‘Office of Personnel
Management’’ for ‘‘Civil Service Commission’.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.

§1302. Regulations

(a) The Office of Personnel Management, sub-
ject to the rules prescribed by the President
under this title for the administration of the
competitive service, shall prescribe regulations
for, control, supervise, and preserve the records
of, examinations for the competitive service.

(b) The Office shall prescribe and enforce regu-
lations for the administration of the provisions
of this title, and Executive orders issued in fur-
therance thereof, that implement the Congres-
sional policy that preference shall be given to
preference eligibles in certification for appoint-
ment, and in appointment, reinstatement, reem-
ployment, and retention, in the competitive
service in Executive agencies, permanent or
temporary, and in the government of the Dis-
trict of Columbia.

(c) The Office shall prescribe regulations for
the administration of the provisions of this title
that implement the Congressional policy that
preference shall be given to preference eligibles
in certification for appointment, and in appoint-
ment, reinstatement, reemployment, and reten-
tion, in the excepted service in Executive agen-
cies, permanent or temporary, and in the gov-
ernment of the District of Columbia.

(d) The Office may prescribe reasonable proce-
dure and regulations for the administration of
its functions under chapter 15 of this title.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 401; Pub. L.
95-4564, title IX, §906(a)(2), (3), Oct. 13, 1978, 92
Stat. 1224.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S8.C. 633(2)7 (last
17 words), (3) (less
last 10 words).

Jan. 16, 1883, ch. 27, §§2(2)7
(last 17 words), (3) (less
last 10 words), 22 Stat.
404.

June 27, 1944, ch. 287, §§2
(1st 76 words), 19, 58 Stat.

5U.S.C. 851 (1st 76
words), 868 (less

proviso). 387, 391.
(C) eevevvennnnn 5U.S.C. 851 (1st 76 June 27, 1944, ch. 287, §§2
words), 860. (1st 76 words), 11, 58 Stat.

387, 390.
(65 RN 5U.8.C. 118k(d) (Ist | July 19, 1940, ch. 640 §4
sentence). ‘“Sec. 12(d) (1st sen-

tence)’’, 54 Stat. 769.

Subsection (a) is based on former section 633(3) (less
last 10 words). The regulation-making power conferred
by that section covers the power conferred by former
section 633(2)7 (last 17 words) which is, therefore, omit-
ted. The requirement of notice is preserved in section
3304. The words ‘‘through its members or the examin-
ers’” are omitted as unnecessary in view of section 1104.
The authority of the President to prescribe rules, based
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on former section 633(1) is carried into sections 2951,
3302, 3304(a), 3306(a), 3321, 7152, 7153, 7321, and 7322 of this
title.

In subsections (b)-(d), the word ‘‘rules’ is omitted as
included in ‘“‘regulations’’.

The provisions of the Veterans’ Preference Act of 1944
(former sections 851-869) to which the regulation-mak-
ing authority of subsections (b) and (c) apply are car-
ried into sections 2108, 3305(b), 3306(a)(2), 3308-3320, 3351,
3363, 3364, and 7701, subchapter I of chapter 35, and sub-
chapter II of chapter 75 of this title. The first 76 words
of former section 851 are added here to preserve the
general statement of policy in the light of which the
substantive provisions that formerly comprised the
Veterans’ Preference Act of 1944 are to be interpreted.
See Elder v. Brannan, 241 U.S. 277, 286. In subsection (b),
the words ‘‘in the competitive service in Executive
agencies, permanent or temporary, and in the govern-
ment of the District of Columbia’, and in subsection (c¢)
the words ‘‘in the excepted service in Executive agen-
cies, permanent or temporary, and in the government
of the District of Columbia’ are coextensive with and
substituted for ‘“‘in civilian positions in all establish-
ments, agencies, bureaus, administrations, projects,
and departments of the Government, permanent or
temporary, and in either (a) the classified civil service;
(b) the unclassified civil service; (¢) any temporary or
emergency establishment, agency, bureau, administra-
tion, project, and department created by Acts of Con-
gress or Presidential Executive order’, in view of the
exclusion of positions in the legislative and judicial
branches by former section 869.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Subsecs. (a) to (d). Pub. L. 95454 substituted
““‘Office of Personnel Management’’ for ‘‘Civil Service
Commission” and ‘‘Office’” for ‘‘Commission’” wherever
appearing.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.

EXECUTIVE ORDER NO. 10561

Ex. Ord. No. 10561, Sept. 13, 1954, 19 F.R. 5963, which
related to official personnel folders, was revoked by
section 2-201 of Ex. Ord. No. 12107, Dec. 28, 1978, 44 F.R.
1055, set out as a note under section 1101 of this title.

EXECUTIVE ORDER NoO. 11397

Ex. Ord. No. 11397, Feb. 9, 1968, 33 F.R. 2833, formerly
set out as a note under this section, which related to
transitional appointments of veterans who served dur-
ing the Vietnam Era, was revoked by Ex. Ord. No. 11521,
Mar. 26, 1970, 35 F.R. 5311, set out as a note under sec-
tion 3302 of this title.

CROSS REFERENCES

Preference eligibles—

Adverse actions, see section 7511 et seq. of this
title.

Back pay, reinstatement, or restoration after re-
moval, suspension, or furlough, see section 5596 of
this title.

Competitive service, see section 3309 et seq. of this
title.

Definition, see section 2108 of this title.

Retention preference, see section 3504 of this title.

Transfers, see section 3351 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1303, 2302 of this
title; title 18 section 1917; title 22 section 1438.

§ 1303. Investigations; reports

The Office of Personnel Management, Merit
Systems Protection Board, and Special Counsel
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may investigate and report on matters concern-
ing—

(1) the enforcement and effect of the rules
prescribed by the President under this title for
the administration of the competitive service
and the regulations prescribed by the Office of
Personnel Management under section 1302(a)
of this title; and

(2) the action of an examiner, a board of ex-
aminers, and other employees concerning the
execution of the provisions of this title that
relate to the administration of the competi-
tive service.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 401; Pub. L.
95-454, title IX, §906(a)(4), (11), Oct. 13, 1978, 92
Stat. 1225.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 633(4). Jan. 16, 1883, ch. 27, §2(4), 22

Stat. 404.

The authority of the President to prescribe rules is
carried into sections 2951, 3302, 3304(a), 3306(a), 3321,
71562, 7153, 7321, and 7322 of this title.

In paragraph (2), the words ‘‘in respect to the execu-
tion of this act’ are changed to ‘‘concerning the execu-
tion of the provisions of this title that relate to the ad-
ministration of the competitive service’ to avoid hav-
ing to refer in the text to the sections of this title into
which the Civil Service Act, the act referred to, is codi-
fied. These sections are: 1101, 1102, 1105, 1302(a), 1303,
1307, 1308(a)(1), 2102, 2951, 3302, 3303, 3304(a), (d), 3305(a),
3306, 3318(a), 3319(a), 3321, 7152, 7153, 7321, 7322, and 7352.
The words ‘‘the provisions of this title that relate to
the administration of the competitive service’ will in-
clude some of the sections derived from the Veterans’
Preference Act of 1944 (former sections 851-869). They
are based in part on former section 860 (codified in
§1302(c)). The authorization in that section to make
and enforce regulations for the competitive service
would include the authority to investigate and report.
The words ‘‘and other employees’ are substituted for
“‘and its own subordinates, and those in the public serv-
ice” in view of the definition of ‘“‘employee’ in section
2105.

Standard changes are made to conform with the defi-
nition applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Pub. L. 95-454 substituted in opening par. ‘‘Of-
fice of Personnel Management, Merit Systems Protec-
tion Board, and Special Counsel’” for ‘‘Civil Service
Commission’ and in par. (1) ‘“‘Office of Personnel Man-
agement’’ for ‘“‘Commission”.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.

§1304. Loyalty investigations; reports; revolving
fund

(a) The Office of Personnel Management shall
conduct the investigations and issue the reports
required by the following statutes—

(1) sections 272b, 281b(e), and 290a of title 22;

(2) section 1874(c) of title 42; and

(3) section 1203(e) of title 6,! District of Co-
lumbia Code.

1See References in Text note below.
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(b) When an investigation under subsection (a)
of this section develops data indicating that the
loyalty of the individual being investigated is
questionable, the Office shall refer the matter to
the Federal Bureau of Investigation for a full
field investigation, a report of which shall be
furnished to the Office for its information and
appropriate action.

(c) When the President considers it in the na-
tional interest, he may have the investigations
of a group or class, which are required by sub-
section (a) of this section, made by the Federal
Bureau of Investigation rather than the Office.

(d) The investigation and report required by
subsection (a) of this section shall be made by
the Federal Bureau of Investigation rather than
the Office for those specific positions which the
Secretary of State certifies are of a high degree
of importance or sensitivity.

(e)(1) A revolving fund is available, to the Of-
fice without fiscal year limitation, for financing
investigations, training, and such other func-
tions as the Office is authorized or required to
perform on a reimbursable basis, including per-
sonnel management services performed at the
request of individual agencies (which would
otherwise be the responsibility of such agen-
cies), or at the request of nonappropriated fund
instrumentalities. However, the functions which
may be financed in any fiscal year by the fund
are restricted to those functions which are cov-
ered by the budget estimates submitted to the
Congress for that fiscal year. To the maximum
extent feasible, each individual activity shall be
conducted generally on an actual cost basis over
a reasonable period of time.

(2) The capital of the fund consists of the ag-
gregate of—

(A) appropriations made to provide capital
for the fund, which appropriations are hereby
authorized, and

(B) the sum of the fair and reasonable value
of such supplies, equipment, and other assets
as the Office from time to time transfers to
the fund (including the amount of the unex-
pended balances of appropriations or funds re-
lating to activities the financing of which is
transferred to the fund) less the amount of re-
lated liabilities, the amount of unpaid obliga-
tions, and the value of accrued annual leave of
employees, which are attributable to the ac-
tivities the financing of which is transferred
to the fund.

(3) The fund shall be credited with—

(A) advances and reimbursements from
available funds of the Office or other agencies,
or from other sources, for those services and
supplies provided at rates estimated by the Of-
fice as adequate to recover expenses of oper-
ation (including provision for accrued annual
leave of employees and depreciation of equip-
ment); and

(B) receipts from sales or exchanges of prop-
erty, and payments for loss of or damage to
property, accounted for under the fund.

(4) Any unobligated and unexpended balances
in the fund which the Office determines to be in
excess of amounts needed for activities financed
by the fund shall be deposited in the Treasury of
the United States as miscellaneous receipts.
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(5) The Office shall prepare a business-type
budget providing full disclosure of the results of
operations for each of the functions performed
by the Office and financed by the fund, and such
budget shall be transmitted to the Congress and
considered, in the manner prescribed by law for
wholly owned Government corporations.

(6) The Comptroller General of the United
States shall, as a result of his periodic reviews
of the activities financed by the fund, report and
make such recommendations as he deems appro-
priate to the Committee on Governmental Af-
fairs of the Senate and the Committee on Post
Office and Civil Service of the House of Rep-
resentatives.

(f) An agency may use available appropria-
tions to reimburse the Office or the Federal Bu-
reau of Investigation for the cost of investiga-
tions, training, and functions performed for
them under this section, or to make advances
toward their cost. These advances and reim-
bursements shall be credited directly to the ap-
plicable appropriations of the Office or the Fed-
eral Bureau of Investigation.

(g) This section does not affect the responsibil-
ity of the Federal Bureau of Investigation to in-
vestigate espionage, sabotage, or subversive
acts.

(Pub. L. 89- 554, Sept. 6, 1966, 80 Stat. 401; Pub.
L. 91-189, §1, Dec. 30, 1969, 83 Stat. 851; Pub. L.
91-648, title V, §510, Jan. 5, 1971, 84 Stat. 1928;
Pub. L. 95454, title IX, §906(a)(2), (3), Oct. 13,
1978, 92 Stat. 1224; Pub. L. 96-60, title II,
§203(a)(2), Aug. 15, 1979, 93 Stat. 398; Pub. L.
97-412, §1(a), Jan. 3, 1983, 96 Stat. 2047; Pub. L.
98-224, §5(b)(1), Mar. 2, 1984, 98 Stat. 48; Pub. L.
103437, §3(a), Nov. 2, 1994, 108 Stat. 4581; Pub. L.
104-66, title II, §2182, Dec. 21, 1995, 109 Stat. 732;
Pub. L. 104-208, div. A, title I, §101(f) [title IV,
§421], Sept. 30, 1996, 110 Stat. 3009-314, 3009-343.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

Derivation Statutes at Large

U.S. Code

(b)~(d) ....... 51U.8.C. 655. Apr. 5, 1952, ch. 159, §1 (pro-
visos), 66 Stat. 44.

July 31, 1953, ch. 283, §9, 67
Stat. 241.

June 5, 1952, ch. 369, §701
(par. under *‘Civil Service
Commission’), 66 Stat.
107.

Apr. 5, 1952, ch. 159, §4, 66
Stat. 44.

Apr. 5, 1952, ch. 159, §3, 66
Stat. 44.

51U.8.C. 657.

[Uncodified].

5U.S.C. 656.

Subsection (a) is based on section 1 of the Act of
April 5, 1952, as amended, and is added for clarity. In
subsection (a), the reference to section 10(b)(5)(B)(i) and
(B)(ii) of the Act of August 1, 1946 (60 Stat. 766) is omit-
ted because of the amendment of the Act of April 5,
1952, by the Act of July 31, 1953, ch. 283, 67 Stat. 240, and
the reenactment of the provisions of the Act of April 5,
1952, insofar as they relate to the Atomic Energy Com-
mission as section 145 of the Atomic Energy Act of 1954
(68 Stat. 942; 42 U.S.C. 2165). The references to section
1(2) of the Act of May 22, 1947 (61 Stat. 125), section 1
of the joint resolution of May 21, 1947 (61 Stat. 125), and
section 110(c) of the Act of April 3, 1948 (62 Stat. 137) are
omitted as these Acts were repealed by the Act of Aug.
26, 1954, ch. 937 §542(a) (1), (2), and (4), 68 Stat. 861. Ref-
erence to section 510 of the Mutual Security Act of 1951
(65 Stat. 381) is omitted because this section was re-
placed by section 531 of the Mutual Security Act of 1954
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(68 Stat. 859) and the latter was repealed by the Act of
Sept. 4, 1961, Pub. L. 87-195, §642(2), 75 Stat. 460.

In subsection (d), the references to section
10(b)(6)(B)(i) and (ii) of the Atomic Energy Act of 1946,
section 510 of the Mutual Security Act of 1951, a major-
ity of the members of the Atomic Energy Commission,
and the Director of Mutual Security (which was
changed to Director of the International Cooperation
Administration on authority of section 8 of 1953 Reorg.
Plan No. 7, 67 Stat. 641, and Executive Order 10610 of
May 9, 1955) are omitted because of the disposition of
the two sections as explained with reference to sub-
section (a).

In subsection (e), the words ‘“‘There is established”
are omitted as executed.

In subsection (g), the reference to statutes other than
this section is omitted because nothing in those stat-
utes affect the responsibility in question.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

REFERENCES IN TEXT

Section 1874(c) of title 42, referred to in subsec. (a)(2),
which related to clearance of National Science Founda-
tion personnel, was repealed by Pub. L. 96-516, §21(b)(1),
Dec. 12, 1980, 94 Stat. 3010.

Section 1203(e) of title 6, District of Columbia Code,
referred to in subsec. (a)(3), was amended and trans-
ferred to section 6-1405(5) of Title 6, Health and Safety,
of the District of Columbia Code, and, as so amended,
does not contain provisions relating to investigations
and reports by the Office of Personnel Management.

AMENDMENTS

1996—Subsec. (e)(1). Pub. L. 104-208 inserted
, including personnel management services performed
at the request of individual agencies (which would
otherwise be the responsibility of such agencies), or at
the request of nonappropriated fund instrumentalities’
before period at end of first sentence.

1995—Subsec. (e)(6). Pub. L. 104-66 struck out before
period at end ‘‘at least once every three years’.

1994—Subsec. (e)(6). Pub. L. 103-437 substituted ‘‘Com-
mittee on Governmental Affairs of the Senate and the
Committee on Post Office and Civil Service of the
House” for ‘‘Committees on Post Office and Civil Serv-
ice of the Senate and House”.

1984—Subsec. (e)(1). Pub. L. 98-224 struck out cl. (i)
designation and struck out cl. (ii) which provided that
participation fees imposed by the President’s Commis-
sion on Executive Exchange for private sector partici-
pation in its Executive Exchange Program be collected
and credited to the fund, and be available for the costs
of education and related travel of exchanged execu-
tives, for printing without regard to section 501 of title
44, and, in such amounts as specified in appropriations
Acts, for entertainment expenses. See section 4109(d) of
this title.

1983—Subsec. (e)(1). Pub. L. 97-412 designated existing
provisions as cl. (i) and added cl. (ii).

1979—Subsec. (a)(1). Pub. L. 96-60 struck out reference
to section 1434 of title 22.

1978—Subsecs. (a) to (f). Pub. L. 95-454 substituted
“Office of Personnel Management’ for ‘‘Civil Service
Commission” and ‘‘Office’ for ‘‘Commission’” wherever
appearing.

1971—Subsec. (e). Pub. L. 91-648 struck out in par. (1)
“‘of $4,000,000” after ‘‘revolving fund’” and inserted in
par. (2)(A) ¢, which appropriations are hereby author-
ized”.

1969—Subsec. (e). Pub. L. 91-189, §1(a), increased the
scope of reimbursable services for which the fund may
be used, restricted reimbursement to services which
were included in the budget estimates submitted to
Congress for that fiscal year, inserted a list of compo-
nents which comprise the fund, specifically listed those
items that would be credited directly to the capital
fund, required that a budget be prepared by the Com-

“
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mission, and directed the Comptroller General as a re-
sult of the activities financed to make recommenda-
tions to the committees on Post Office and Civil Serv-
ice of the Senate and House of Representatives at least
once every three years.

Subsec. (f). Pub. L. 91-189, §1(b), authorized an agency
to use available appropriations to reimburse the Com-
mission or the Federal Bureau of Investigation for the
cost of training and functions performed.

EFFECTIVE DATE OF 1983 AMENDMENT

Section 1(b) of Pub. L. 97-412 provided that: ‘“The au-
thority granted in subsection (a) [amending this sec-
tion] shall terminate on December 31, 1983.”

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment by Pub. L. 96-60 effective Oct. 1, 1979, see
section 209 of Pub. L. 96-60, set out as a note under sec-
tion 1471 of Title 22, Foreign Relations and Intercourse.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95454, set out as
a note under section 1101 of this title.

ABOLITION OF HOUSE COMMITTEE ON POST OFFICE AND
CIVIL SERVICE

Committee on Post Office and Civil Service of House
of Representatives abolished by House Resolution No.
6, One Hundred Fourth Congress, Jan. 4, 1995. Ref-
erences to Committee on Post Office and Civil Service
treated as referring to Committee on Government Re-
form and Oversight, see section 1(b) of Pub. L. 104-14,
set out as a note preceding section 21 of Title 2, The
Congress. Committee on Government Reform and Over-
sight of House of Representatives changed to Commit-
tee on Government Reform of House of Representatives
by House Resolution No. 5, One Hundred Sixth Con-
gress, Jan. 6, 1999.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 1104 of this title.
§1305. Administrative law judges

For the purpose of sections 3105, 3344,
4301(2)(D), and 5372 of this title and the provi-
sions of section 5335(a)(B) of this title that re-
late to administrative law judges, the Office of
Personnel Management may, and for the pur-
pose of section 7521 of this title, the Merit Sys-
tems Protection Board may investigate, pre-
scribe regulations, appoint advisory committees
as necessary, recommend legislation, subpena
witnesses and records, and pay witness fees as
established for the courts of the United States.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 402; Pub. L.
90-83, §1(3), Sept. 11, 1967, 81 Stat. 196; Pub. L.
95-251, §2(a)(1), (b)(1), Mar. 27, 1978, 92 Stat. 183;
Pub. L. 95-454, title VIII, §801(a)(3)(B)(iii), title
IX, §906(a)(12), Oct. 13, 1978, 92 Stat. 1221, 1225;
Pub. L. 102-378, §2(4), Oct. 2, 1992, 106 Stat. 1346;
Pub. L. 105-362, title XIII, §1302(a), Nov. 10, 1998,
112 Stat. 3293.)

HISTORICAL AND REVISION NOTES
1966 AcT

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1010 (5th
sentence).

June 11, 1946, ch. 324, §11
(5th sentence), 60 Stat.
244.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.
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1967 AcT

This section amends 5 U.S.C. 1305 to correct a typo-
graphical error.

AMENDMENTS

1998—Pub. L. 105-362 struck out ‘‘require reports by
agencies, issue reports, including an annual report to
Congress,”” after ‘‘may investigate,”’.

1992—Pub. L. 102-378 substituted ‘‘sections 3105 for
‘‘section 3105".

1978—Pub. L. 95-454 substituted provisions respecting
functions pursuant to specified sections of this title of
the Office of Personnel Management and the Merit Sys-
tems Protection Board for provisions respecting the
functions pursuant to specified sections of this title of
the Civil Service Commission.

Pub. L. 95-251 substituted ‘‘Administrative law
judges” for ‘“‘Hearing examiners’” in section catchline
and ‘“‘administrative law judges’ for ‘‘hearing examin-
ers” in text.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by section 801(a)(3)(B)(iii) of Pub. L.
95-454 substituting ‘5372 for ‘‘5362’° effective on first
day of first applicable pay period beginning on or after
the 90th day after Oct. 13, 1978, see section 801(a)(4) of
Pub. L. 95-454, set out as an Effective Date note under
section 5361 of this title.

Amendment by section 906(a)(12) of Pub. L. 95-454 re-
specting functions of the Office and the Board effective
90 days after Oct. 13, 1978, see section 907 of Pub. L.
95-454, set out as a note under section 1101 of this title.

EFFECTIVE DATE OF 1967 AMENDMENT

Amendment by Pub. L. 90-83 effective as of Sept. 6,
1966, for all purposes, see section 9(h) of Pub. L. 90-83,
set out as a note under section 5102 of this title.

TERMINATION OF ADVISORY COMMITTEES

Advisory committees in existence on Jan. 5, 1973, ex-
cluding committees composed wholly of full-time offi-
cers or employees of the Federal Government, to termi-
nate not later than the expiration of the 2-year period
following Jan. 5, 1973, unless, in the case of a commit-
tee established by the President or an officer of the
Federal Government, such committee is renewed by ap-
propriate action prior to the expiration of such 2-year
period, or in the case of a committee established by the
Congress, its duration is otherwise provided for by law.
See section 14 of Pub. L. 92-463, Oct. 6, 1972, 86 Stat. 776,
set out in the Appendix to this title.

CROSS REFERENCES

Additional requirements imposed by statute or other-
wise recognized by law not limited or repealed by this
section, see section 559 of this title.

Subsequent statutes to supersede or modify this sec-
tion only to the extent that they do so expressly, see
section 559 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 559 of this title.

§ 1306. Oaths to witnesses

The Director of the Office of Personnel Man-
agement and authorized representatives of the
Director may administer oaths to witnesses in
matters pending before the Office.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 402; Pub. L.

95454, title IX, §906(a)(13), Oct. 13, 1978, 92 Stat.
1226.)
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HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.8.C. 634. Aug. 23, 1912, ch. 350, §1
(last par. under ‘‘Civil
Service Commission’), 37
Stat. 372.

1949 Reorg. Plan No. 5,
§2(c), eff. Aug. 19, 1949, 63
Stat. 1069.

[Uncodified].

The section is rewritten to reflect expansion of au-
thority of the Commission to include its Chairman
under section 2(c) of 1949 Reorg. Plan No. 5.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Pub. L. 95-454 substituted provisions respecting
powers of the Director of the Office of Personnel Man-
agement in administering oaths in matters before the
Office for provisions respecting powers of the Chairman
of the Civil Service Commission and each Commis-
sioner in administering oaths in matters before the
Commission.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.

§1307. Minutes

The Civil Service Commission shall keep min-
utes of its proceedings.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 402.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.S8.C. 633(3) (last
10 words).

Jan. 16, 1883, ch. 27, §2(3)
(last 10 words), 22 Stat.
404.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

TRANSFER OF FUNCTIONS

Functions vested by statute in United States Civil
Service Commission transferred to Director of Office of
Personnel Management (except as otherwise specified)
by Reorg. Plan No. 2 of 1978, §102, 43 F.R. 36037, 92 Stat.
3783, set out under section 1101 of this title, effective
Jan. 1, 1979, as provided by section 1-102 of Ex. Ord. No.
12107, Dec. 28, 1978, 44 F.R. 1055, set out under section
1101 of this title.

[§1308. Repealed. Pub. L. 105-362, title XIII,
§1302(b)(1), Nov. 10, 1998, 112 Stat. 3293]

Section, Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 402; Pub.
L. 91-93, title I, §104, Oct. 20, 1969, 83 Stat. 138; Pub. L.
93-156, Nov. 21, 1973, 87 Stat. 623; Pub. L. 95454, title IX,
§906(a)(2), (3), Oct. 13, 1978, 92 Stat. 1224; Pub. L. 96-54,
§2(a)(3), Aug. 14, 1979, 93 Stat. 381; Pub. L. 96-470, title
I, §121, Oct. 19, 1980, 94 Stat. 2241, required annual re-
ports on operation of subchapter III of chapter 83 of
this title and chapters 87 and 89 of this title.

CHAPTER 15—POLITICAL ACTIVITY OF
CERTAIN STATE AND LOCAL EMPLOYEES

Sec.
1501. Definitions.
1502. Influencing elections; taking part in political

campaigns; prohibitions; exceptions.
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Sec.

1503. Nonpartisan candidacies permitted.

1504. Investigations; notice of hearing.

1505. Hearings; adjudications; notice of determina-
tions.

1506. Orders; withholding loans or grants; limita-
tions.

1507. Subpenas and depositions.

1508. Judicial review.

AMENDMENTS
1974—Pub. L. 93-443, title IV, §401(b)(2), Oct. 15, 1974,

88 Stat. 1290, substituted ‘‘candidacies’ for ‘‘political
activity’ in item 1503.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 1212, 1215, 1216,
1302, 4703 of this title; title 23 section 142; title 42 sec-
tions 2996e, 3056, 4728, 9851, 9918.

§ 1501. Definitions

For the purpose of this chapter—

(1) “State” means a State or territory or
possession of the United States;

(2) ““‘State or local agency’ means the execu-
tive branch of a State, municipality, or other
political subdivision of a State, or an agency
or department thereof;

(3) ‘““Federal agency’” means an Executive
agency or other agency of the United States,
but does not include a member bank of the
Federal Reserve System; and

(4) ‘‘State or local officer or employee”
means an individual employed by a State or
local agency whose principal employment is in
connection with an activity which is financed
in whole or in part by loans or grants made by
the United States or a Federal agency, but
does not include—

(A) an individual who exercises no func-
tions in connection with that activity; or

(B) an individual employed by an edu-
cational or research institution, establish-
ment, agency, or system which is supported
in whole or in part by a State or political
subdivision thereof, or by a recognized reli-
gious, philanthropic, or cultural organiza-
tion.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 403; Pub. L.
93-443, title IV, §401(c), Oct. 15, 1974, 88 Stat.
1290.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

Derivation U.S. Code Statutes at Large

1) e 5U.S.C. 118k-2. July 19, 1940, ch. 640, §4
“Sec. 197, 54 Stat. T72.

(2), (3) e 5 U.S.C. 118k(f). July 19, 1940, ch. 640, §4
“Sec. 12(f), b4 Stat. 770.

@ ... 5U.S.C. 118k(a) (Ist | July 19, 1940, ch. 640, §4

41 words), (e). ““Sec 12(a) (1st 41 words),
(e)”, 54 Stat. 767, 770.

Oct. 24, 1942, ch. 620 ““Sec. 21
(as applicable to §12 of
the Act of Aug. 2, 1939;
added July 19, 1940, ch.
640, §4, 54 Stat. 767)”, 56
Stat. 986.

July 19, 1940, ch. 640, §4
“Sec. 15 (as applicable to
§12 of the Act of Aug. 2,
1939; added July 19, 1940,
ch. 640, §4, 54 Stat. 767)",
54 Stat. T71.

5U.S.C. 118k-1 (as
applicable to 5
U.S.C. 118k).

5 U.S.C. 118! (as ap-
plicable to 5 U.S.C.
118Kk).

In paragraph (4)(B), the words ‘‘or by any Territory or
Territorial possession of the United States’ are omit-
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ted in view of the definition of ‘‘State’ in paragraph
.
In paragraph (5), the words ‘“‘July 19, 1940 are sub-
stituted for ‘‘at the time this section takes effect”.
Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1974—Par. (5). Pub. L. 93-443 struck out par. (56) which
defined ‘“‘an active part in political management or in
political campaigns’’.

EFFECTIVE DATE OF 1974 AMENDMENT

Amendment by Pub. L. 93-443 effective Jan. 1, 1975,
see section 410(a) of Pub. L. 93-443, set out as a note
under section 431 of Title 2, The Congress.

CROSS REFERENCES

Political activities of certain Federal employees and
employees of the government of the District of Colum-
bia, see section 7321 et seq. of this title.

§1502. Influencing elections; taking part in polit-
ical campaigns; prohibitions; exceptions

(a) A State or local officer or employee may
not—

(1) use his official authority or influence for
the purpose of interfering with or affecting the
result of an election or a nomination for of-
fice;

(2) directly or indirectly coerce, attempt to
coerce, command, or advise a State or local of-
ficer or employee to pay, lend, or contribute
anything of value to a party, committee, orga-
nization, agency, or person for political pur-
poses; or

(3) be a candidate for elective office.

(b) A State or local officer or employee retains
the right to vote as he chooses and to express
his opinions on political subjects and can-
didates.

(c) Subsection (a)(3) of this section does not
apply to—

(1) the Governor or Lieutenant Governor of a
State or an individual authorized by law to act
as Governor;

(2) the mayor of a city;

(3) a duly elected head of an executive de-
partment of a State or municipality who is
not classified under a State or municipal
merit or civil-service system; or

(4) an individual holding elective office.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 404; Pub. L.
93443, title IV, §401(a), Oct. 15, 1974, 88 Stat.
1290.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.8. Code Statutes at Large

Derivation

5 U.S.C. 118k(a) (less
1st 41 words).

July 19, 1940, ch. 640, §4
“Sec. 12(a) (less 1st 41
words)”, 54 Stat. 767.

In subsection (a), the term ‘‘State or local officer or
employee”’, defined in section 1501, is substituted for
the first 41 words of former section 118k(a). The words
“any part of his salary or compensation’ are omitted
as included in ‘“‘anything of value’.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.
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AMENDMENTS

1974—Subsec. (a)(3). Pub. L. 93-443 substituted ‘‘be a
candidate for elective office” for ‘‘take an active part
in political management or in political campaigns”’.

EFFECTIVE DATE OF 1974 AMENDMENT
Amendment by Pub. L. 93-443 effective Jan. 1, 1975,

see section 410(a) of Pub. L. 93-443, set out as a note
under section 431 of Title 2, The Congress.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1503, 1504, 1505,
1506 of this title; title 42 sections 9851, 9918.

§ 1503. Nonpartisan candidacies permitted

Section 1502(a)(3) of this title does not prohibit
any State or local officer or employee from
being a candidate in any election if none of the
candidates is to be nominated or elected at such
election as representing a party any of whose
candidates for Presidential elector received
votes in the last preceding election at which
Presidential electors were selected.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 404; Pub. L.
93-443, title IV, §401(b)(1), Oct. 15, 1974, 88 Stat.
1290.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 118n (as ap-
plicable to 5 U.S.C.
118k(a)).

July 19, 1940, ch. 640, §4
‘““‘Sec. 18 (as applicable to
§12 of the Act of Aug. 2,
1939; added July 19, 1940,
ch. 640, §4, 54 Stat. 767)",
54 Stat. 772.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1974—Pub. L. 93-443 substituted ‘‘candidacies’ for
“‘political activity” in section catchline and provision
permitting nonpartisan candidacies for prior provision
permitting political activity in connection with (1) an
election and the preceding campaign if none of the can-
didates was to be nominated or elected at that election
as representing a party any of whose candidates for
presidential elector received votes in the last preceding
election at which presidential electors were selected, or
(2) a question which was not specifically identified with
a National or State political party and deeming ques-
tions relating to constitutional amendments, referen-
dums, approval of municipal ordinances, and others of
a similar character as not specifically identified with a
National or State political party.

EFFECTIVE DATE OF 1974 AMENDMENT

Amendment by Pub. L. 93-443 effective Jan. 1, 1975,
see section 410(a) of Pub. L. 93-443, set out as a note
under section 431 of Title 2, The Congress.

§1504. Investigations; notice of hearing

When a Federal agency charged with the duty
of making a loan or grant of funds of the United
States for use in an activity by a State or local
officer or employee has reason to believe that
the officer or employee has violated section 1502
of this title, it shall report the matter to the
Special Counsel. On receipt of the report or on
receipt of other information which seems to the
Special Counsel to warrant an investigation, the
Special Counsel shall investigate the report and



§1505

such other information and present his findings
and any charges based on such findings to the
Merit Systems Protection Board, which shall—

(1) fix a time and place for a hearing; and

(2) send, by registered or certified mail, to
the officer or employee charged with the viola-
tion and to the State or local agency employ-
ing him a notice setting forth a summary of
the alleged violation and giving the time and
place of the hearing.

The hearing may not be held earlier than 10 days
after the mailing of the notice.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 405; Pub. L.
95-454, title IX, §906(a)(7), Oct. 13, 1978, 92 Stat.
1225.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

Derivation U.S. Code Statutes at Large

.................. 5U.S.C. 118k(b) (Ist | July 19, 1940, ch. 640 §4
and 2d sentences, “Sec. 12(b) (I1st and 2d
and 4th through sentences, and 4th

17th words of 3d
sentence).

through 17th words of 3d
sentence)’’, 54 Stat. 768.

June 11, 1960, Pub. L. 86-507,
§1(1), 74 Stat. 200.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Pub. L. 95-454 substituted provisions respecting
the functions of the Special Counsel and the Merit Sys-
tems Protection Board for provisions respecting the
functions of the Civil Service Commission.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1505, 1508 of this
title.

§1505. Hearings; adjudications; notice of deter-
minations

Either the State or local officer or employee
or the State or local agency employing him, or
both, are entitled to appear with counsel at the
hearing under section 1504 of this title, and be
heard. After this hearing, the Merit Systems
Protection Board shall—

(1) determine whether a violation of section
1502 of this title has occurred;

(2) determine whether the violation war-
rants the removal of the officer or employee
from his office or employment; and

(3) notify the officer or employee and the
agency of the determination by registered or
certified mail.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 405; Pub. L.
95454, title IX, §906(a)(6), Oct. 13, 1978, 92 Stat.
1225.)
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HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.S.C. 118Kk(b) (3d July 19, 1940, ch. 640, §4
sentence, less 4th, “Sec. 12(b) (3d sentence,
through 17th less 4th through 17th
words, and 4th sen- words, and 4th sen-
tence). tence)”’, 54 Stat. 768.

June 11, 1960, Pub. L. 86-507,
§1(1), 74 Stat. 200.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Pub. L. 95-454 substituted ‘‘Merit Systems Pro-
tection Board” for ‘‘Civil Service Commission’.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 1508 of this title.

§1506. Orders; withholding loans or grants; limi-
tations

(a) When the Merit Systems Protection Board
finds—

(1) that a State or local officer or employee
has not been removed from his office or em-
ployment within 30 days after notice of a de-
termination by the Board that he has violated
section 1502 of this title and that the violation
warrants removal; or

(2) that the State or local officer or em-
ployee has been removed and has been ap-
pointed within 18 months after his removal to
an office or employment in the same State in
a State or local agency which does not receive
loans or grants from a Federal agency;

the Board shall make and certify to the appro-
priate Federal agency an order requiring that
agency to withhold from its loans or grants to
the State or local agency to which notice was
given an amount equal to 2 years’ pay at the
rate the officer or employee was receiving at the
time of the violation. When the State or local
agency to which appointment within 18 months
after removal has been made is one that receives
loans or grants from a Federal agency, the
Board order shall direct that the withholding be
made from that State or local agency.

(b) Notice of the order shall be sent by reg-
istered or certified mail to the State or local
agency from which the amount is ordered to be
withheld. After the order becomes final, the
Federal agency to which the order is certified
shall withhold the amount in accordance with
the terms of the order. Except as provided by
section 1508 of this title, a determination of
order of the Board becomes final at the end of 30
days after mailing the notice of the determina-
tion or order.

(c) The Board may not require an amount to
be withheld from a loan or grant pledged by a
State or local agency as security for its bonds or
notes if the withholding of that amount would
jeopardize the payment of the principal or inter-
est on the bonds or notes.
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(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 405; Pub. L.
95-454, title IX, §906(a)(6), Oct. 13, 1978, 92 Stat.
1225.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.8. Code Statutes at Large

Derivation

5 U.S.C. 118k(b) (less
1st 4 sentences).

July 19, 1940, ch. 640, §4
“Sec. 12(b) (less 1st 4 sen-
tences)”’, 54 Stat. 768.

June 11, 1960, Pub. L. 86-507,
§1(1), 74 Stat. 200.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Subsec. (a). Pub. L. 95-454 substituted ‘‘Merit
Systems Protection Board” for ‘‘Civil Service Commis-
sion” and ‘“‘Board” for ‘‘Commission’, respectively,
wherever appearing.

Subsecs. (b), (¢). Pub. L. 95-454 substituted ‘‘Board”
for ““‘Commission”.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 1508 of this title.

§1507. Subpenas and depositions

(a) The Merit Systems Protection Board may
require by subpena the attendance and testi-
mony of witnesses and the production of docu-
mentary evidence relating to any matter before
it as a result of this chapter. Any member of the
Board may sign subpenas, and members of the
Board and its examiners when authorized by the
Board may administer oaths, examine witnesses,
and receive evidence. The attendance of wit-
nesses and the production of documentary evi-
dence may be required from any place in the
United States at the designated place of hear-
ing. In case of disobedience to a subpena, the
Board may invoke the aid of a court of the
United States in requiring the attendance and
testimony of witnesses and the production of
documentary evidence. In case of contumacy or
refusal to obey a subpena issued to a person, the
United States District Court within whose juris-
diction the inquiry is carried on may issue an
order requiring him to appear before the Board,
or to produce documentary evidence if so or-
dered, or to give evidence concerning the matter
in question; and any failure to obey the order of
the court may be punished by the court as a con-
tempt thereof.

(b) The Board may order testimony to be
taken by deposition at any stage of a proceeding
or investigation before it as a result of this
chapter. Depositions may be taken before an in-
dividual designated by the Board and having the
power to administer oaths. Testimony shall be
reduced to writing by the individual taking the
deposition, or under his direction, and shall be
subscribed by the deponent. Any person may be
compelled to appear and depose and to produce
documentary evidence before the Board as pro-
vided by this section.

(c) A person may not be excused from attend-
ing and testifying or from producing documen-
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tary evidence or in obedience to a subpena on
the ground that the testimony or evidence, doc-
umentary or otherwise required of him may
tend to incriminate him or subject him to a pen-
alty or forfeiture for or on account of any trans-
action, matter, or thing concerning which he is
compelled to testify, or produce evidence, docu-
mentary or otherwise, before the Board in obedi-
ence to a subpena issued by it. A person so testi-
fying is not exempt from prosecution and pun-
ishment for perjury committed in so testifying.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 406; Pub. L.
95-454, title IX, §906(a)(6), Oct. 13, 1978, 92 Stat.
1225.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 118k(d) (less
1st sentence).

July 19, 1940, ch. 640, §4
“Sec. 12(d) (less 1st sen-
tence)”’, 54 Stat. 769.

In subsection (a), the word ‘‘affirmation’ is omitted
as included in ‘“‘oath’ on authority of section 1 of title
1, United States Code. The title of the court is changed
to conform to title 28.

In subsection (c), the prohibition is restated in posi-
tive form.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Subsec. (a). Pub. L. 95-454 substituted ‘‘Merit
Systems Protection Board” and ‘‘Board” for ¢Civil
Service Commission’ and ‘‘Commission”’, respectively,
wherever appearing.

Subsecs. (b), (c). Pub. L. 95-454 substituted ‘‘Board”
for ‘“Commission’ wherever appearing.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of this title.

§ 1508. Judicial review

A party aggrieved by a determination or order
of the Merit Systems Protection Board under
section 1504, 1505, or 1506 of this title may, with-
in 30 days after the mailing of notice of the de-
termination or order, institute proceedings for
review thereof by filing a petition in the United
States District Court for the district in which
the State or local officer or employee resides.
The institution of the proceedings does not oper-
ate as a stay of the determination or order un-
less—

(1) the court specifically orders a stay; and

(2) the officer or employee is suspended from
his office or employment while the proceed-
ings are pending.

A copy of the petition shall immediately be
served on the Board, and thereupon the Board
shall certify and file in the court a transcript of
the record on which the determination or order
was made. The court shall review the entire
record including questions of fact and questions
of law. If application is made to the court for
leave to adduce additional evidence, and it is
shown to the satisfaction of the court that the
additional evidence may materially affect the
result of the proceedings and that there were
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reasonable grounds for failure to adduce this
evidence in the hearing before the Board, the
court may direct that the additional evidence be
taken before the Board in the manner and on the
terms and conditions fixed by the court. The
Board may modify its findings of fact or its de-
termination or order in view of the additional
evidence and shall file with the court the modi-
fied findings, determination, or order; or the
modified findings of fact, if supported by sub-
stantial evidence, are conclusive. The court
shall affirm the determination or order, or the
modified determination or order, if the court de-
termines that it is in accordance with law. If the
court determines that the determination or
order, or the modified determination or order, is
not in accordance with law, the court shall re-
mand the proceeding to the Board with direc-
tions either to make a determination or order
determined by the court to be lawful or to take
such further proceedings as, in the opinion of
the court, the law requires. The judgment and
decree of the court are final, subject to review
by the appropriate United States Court of Ap-
peals as in other cases, and the judgment and
decree of the court of appeals are final, subject
to review by the Supreme Court of the United
States on certiorari or certification as provided
by section 1254 of title 28. If a provision of this
section is held to be invalid as applied to a party
by a determination or order of the Board, the
determination or order becomes final and effec-
tive as to that party as if the provision had not
been enacted.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 406; Pub. L.
95-454, title IX, §906(a)(6), Oct. 13, 1978, 92 Stat.
1225.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.S.C. 118k(c). July 19, 1940, ch. 640, §4

‘‘Sec. 12(c)”’, 54 Stat. 768.

Sections 346 and 347 of title 28 referred to in former
section 118k(c) were repealed by the Act of June 25,
1948, ch. 646, §39, 62 Stat. 862, and are now covered by
section 1254 of title 28. The titles of the courts are
changed to conform to title 28.

In the reference to filing a written petition, ‘‘writ-
ten’’ is omitted as unnecessary.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

AMENDMENTS

1978—Pub. L. 95-454 substituted ‘‘Merit Systems Pro-
tection Board’ and ‘‘Board’ for ‘‘Civil Service Commis-
sion” and ‘“‘Commission’, respectively, wherever ap-
pearing.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95454, set out as
a note under section 1101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 1506 of this title.

PART III—-EMPLOYEES

Subpart A—General Provisions

Chap.
21. Definitions

Sec.

2101
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Chap. Sec.
23. Merit system principles ......cccceeveenees 2301
29. Commissions, Oaths, Records, and
Reports 2901
Subpart B—Employment and Retention
31. Authority for Employment ............... 3101
33. Examination, Selection, and Place-
ment 3301
34. Part-time career employment op-
portunities 3401
35. Retention Preference, Restoration,
and Reemployment .......cocccercennccsnnn 3501
Subpart C—Employee Performance
41. Training 4101
43. Performance Appraisal ......cccceevureunees 4301
45, Incentive Awards .........ceeceeeseeccnnnene 4501
47. Personnel Research Programs and
Demonstration Projects ......ccccceneee 4701
Subpart D—Pay and Allowances
51. Classification 5101
53. Pay Rates and Systems ......cceceeescennes 5301
[54. Repealed.]
55. Pay Administration ..., 5501
57. Travel, Transportation, and Sub-
sistence 5701
59. Allowances 5901
Subpart E—Attendance and Leave
61. Hours of Work 6101
63. Leave 6301
Subpart F—Labor-Management and Employee
Relations
71. Labor-Management Relations .......... 7101
72. Antidiscrimination; Right to Peti-
tion Congress 7201
73. Suitability, Security, and Conduct 7301
75. Adverse Actions 7501
71. Appeals 7701
79. Services to Employees .....ccccceccevnneesens 7901
Subpart G—Insurance and Annuities
81. Compensation for Work Injuries ... 8101
83. Retirement 8301
84. Federal Employees’ Retirement
System 8401
85. Unemployment Compensation ......... 8501
87. Life Insurance 8701
89. Health Insurance 8901

Subpart H—Access to Criminal History Record
Information

91. Access to Criminal History Records

for National Security Purposes ... 9101

Subpart I—Miscellaneous

95. Personnel flexibilities ! relating! to

the Internal Revenue Service ... 9501

AMENDMENTS

1998—Pub. L. 105-206, title I, §1201(b), July 22, 1998, 112
Stat. 719, added items for subpart I and chapter 95.

1993—Pub. L. 103-89, §3(a)(2), Sept. 30, 1993, 107 Stat.
981, struck out item for chapter 54 ‘‘Performance Man-
agement and Recognition System”’.

180 in original. Probably should be capitalized.



