§ 4422

(1) Multilateral clearing organization

The term ‘‘multilateral clearing organiza-
tion”” means a system utilized by more than
two participants in which the bilateral credit
exposures of participants arising from the
transactions cleared are effectively eliminated
and replaced by a system of guarantees, insur-
ance, or mutualized risk of loss.

(2) Over-the-counter derivative instrument

The term ‘‘over-the-counter derivative in-
strument’’ includes—

(A) any agreement, contract, or trans-
action, including the terms and conditions
incorporated by reference in any such agree-
ment, contract, or transaction, which is an
interest rate swap, option, or forward agree-
ment, including a rate floor, rate cap, rate
collar, cross-currency rate swap, basis swap,
and forward rate agreement; a same day-to-
morrow, tomorrow-next, forward, or other
foreign exchange or precious metals agree-
ment; a currency swap, option, or forward
agreement; an equity index or equity swap,
option, or forward agreement; a debt index
or debt swap, option, or forward agreement;
a credit spread or credit swap, option, or for-
ward agreement; a commodity index or com-
modity swap, option, or forward agreement;
and a weather swap, weather derivative, or
weather option;

(B) any agreement, contract or transaction
similar to any other agreement, contract, or
transaction referred to in this clause! that
is presently, or in the future becomes, regu-
larly entered into by parties that participate
in swap transactions (including terms and
conditions incorporated by reference in the
agreement) and that is a forward, swap, or
option on one or more occurrences of any
event, rates, currencies, commodities, eq-
uity securities or other equity instruments,
debt securities or other debt instruments,
economic or other indices or measures of
economic or other risk or value;

(C) any agreement, contract, or trans-
action excluded from the Commodity Ex-
change Act [7 U.S.C. 1 et seq.] under section
2(e), 2(d), 2(f), or 2(g) of such Act [7 U.S.C.
2(c), (d), (), (g)], or exempted under section
2(h) or 4(c) of such Act [7 U.S.C. 2(h), 6(c)];
and

(D) any option to enter into any, or any
combination of, agreements, contracts or
transactions referred to in this subpara-
graph.l

(3) Other definitions

The terms ‘‘insured State nonmember
bank”, ‘“‘State member bank’, and ‘‘affiliate”
have the same meanings as in section 1813 of
this title.

(Pub. L. 102-242, title IV, §408, as added Pub. L.
106-554, §1(a)(b) [title I, §112(a)(3)], Dec. 21, 2000,
114 Stat. 2763, 2763A-391.)

REFERENCES IN TEXT
The Commodity Exchange Act, referred to in par.
(2)(C), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, as

180 in original. Probably should be ‘‘this paragraph’.
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amended, which is classified generally to chapter 1 (§1
et seq.) of Title 7, Agriculture. For complete classifica-
tion of this Act to the Code, see section 1 of Title 7 and
Tables.

§ 4422, Multilateral clearing organizations

(a) In general

Except with respect to clearing organizations
described in subsection (b) of this section, no
person may operate a multilateral clearing or-
ganization for over-the-counter derivative in-
struments, or otherwise engage in activities
that constitute such a multilateral clearing or-
ganization unless the person is a national bank,
a State member bank, an insured State non-
member bank, an affiliate of a national bank, a
State member bank, or an insured State non-
member bank, or a corporation chartered under
section 25A of the Federal Reserve Act [12 U.S.C.
611 et seq.].

(b) Clearing organizations

Subsection (a) of this section shall not apply
to any clearing organization that—

(1) is registered as a clearing agency under
the Securities Exchange Act of 1934 [15 U.S.C.
78a et seq.];

(2) is registered as a derivatives clearing or-
ganization under the Commodity Exchange
Act [TU.S.C.1 et seq.]; or

(3) is supervised by a foreign financial regu-
lator that the Comptroller of the Currency,
the Board of Governors of the Federal Reserve
System, the Federal Deposit Insurance Cor-
poration, the Securities and Exchange Com-
mission, or the Commodity Futures Trading
Commission, as applicable, has determined
satisfies appropriate standards.

(Pub. L. 102-242, title IV, §409, as added Pub. L.
106-554, §1(a)(b) [title I, §112(a)(3)], Dec. 21, 2000,
114 Stat. 2763, 2763A-392.)

REFERENCES IN TEXT

Section 25A of the Federal Reserve Act, referred to in
subsec. (a), popularly known as the Edge Act, is classi-
fied to subchapter II (§611 et seq.) of chapter 6 of this
title. For complete classification of this Act to the
Code, see Short Title note set out under section 611 of
this title and Tables.

The Securities Exchange Act of 1934, referred to in
subsec. (b)(1), is act June 6, 1934, ch. 404, 48 Stat. 881, as
amended, which is classified principally to chapter 2B
(§78a et seq.) of Title 15, Commerce and Trade. For
complete classification of this Act to the Code, see sec-
tion 78a of Title 15 and Tables.

The Commodity Exchange Act, referred to in subsec.
(b)(2), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, as
amended, which is classified generally to chapter 1 (§1
et seq.) of Title 7, Agriculture. For complete classifica-
tion of this Act to the Code, see section 1 of Title 7 and
Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 339a of this title;
title 11 sections 101, 103, 109, 781.
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CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 1422b, 1426 of
this title.

§4501. Congressional findings

The Congress finds that—

(1) the Federal National Mortgage Associa-
tion and the Federal Home Loan Mortgage
Corporation (referred to in this section collec-
tively as the ‘‘enterprises’), and the Federal
Home Loan Banks (referred to in this section
as the ‘“‘Banks’), have important public mis-
sions that are reflected in the statutes and
charter Acts establishing the Banks and the
enterprises;

(2) because the continued ability of the Fed-
eral National Mortgage Association and the
Federal Home Loan Mortgage Corporation to
accomplish their public missions is important
to providing housing in the United States and
the health of the Nation’s economy, more ef-
fective Federal regulation is needed to reduce
the risk of failure of the enterprises;

(3) considering the current operating proce-
dures of the Federal National Mortgage Asso-
ciation, the Federal Home Loan Mortgage Cor-
poration, and the Federal Home Loan Banks,
the enterprises and the Banks currently pose
low financial risk of insolvency;

(4) neither the enterprises nor the Banks,
nor any securities or obligations issued by the
enterprises or the Banks, are backed by the
full faith and credit of the United States;

(5) an entity regulating the Federal National
Mortgage Association and the Federal Home
Loan Mortgage Corporation should have suffi-
cient autonomy from the enterprises and spe-
cial interest groups;

(6) an entity regulating such enterprises
should have the authority to establish capital
standards, require financial disclosure, pre-
scribe adequate standards for books and
records and other internal controls, conduct
examinations when necessary, and enforce
compliance with the standards and rules that
it establishes;

(7) the Federal National Mortgage Associa-
tion and the Federal Home Loan Mortgage

TITLE 12—BANKS
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Corporation have an affirmative obligation to
facilitate the financing of affordable housing
for low- and moderate-income families in a
manner consistent with their overall public
purposes, while maintaining a strong financial
condition and a reasonable economic return;
and

(8) the Federal Home Loan Bank Act [12
U.S.C. 1421 et seq.] should be amended to em-
phasize that providing for financial safety and
soundness of the Federal Home Loan Banks is
the primary mission of the Federal Housing
Finance Board.

(Pub. L. 102-550, title XIII, §1302, Oct. 28, 1992, 106
Stat. 3941.)

REFERENCES IN TEXT

The Federal Home Loan Bank Act, referred to in par.
(8), is act July 22, 1932, ch. 522, 47 Stat. 725, as amended,
which is classified generally to chapter 11 (§1421 et seq.)
of this title. For complete classification of this Act to
the Code, see section 1421 of this title and Tables.

SHORT TITLE

Section 1301 of title XIII of Pub. L. 102-550 provided
that: ‘“This title [enacting this chapter, amending sec-
tions 1422a, 1430, 1430b, 1451 to 1456, 1716 to 1719, 1723,
1723a, and 1723c of this title, sections 3132 and 5313 of
Title 5, Government Organization and Employees, sec-
tion 1905 of Title 18, Crimes and Criminal Procedure,
and section 3534 of Title 42, The Public Health and Wel-
fare, enacting provisions set out as notes under sec-
tions 1451, 1452, 1723, and 4562 of this title, and amend-
ing provisions set out as a note under section 1451 of
this title] may be cited as the ‘Federal Housing Enter-
prises Financial Safety and Soundness Act of 1992°.”’

§ 4502. Definitions

For purposes of this chapter:
(1) Affiliate

Except as provided by the Director, the term
“‘affiliate’” means any entity that controls, is
controlled by, or is under common control
with, an enterprise.
(2) Capital distribution

(A) In general

The term ‘‘capital distribution’ means—
(i) any dividend or other distribution in
cash or in kind made with respect to any
shares of, or other ownership interest in,
an enterprise, except a dividend consisting
only of shares of the enterprise;
(ii) any payment made by an enterprise
to repurchase, redeem, retire, or otherwise
acquire any of its shares, including any ex-
tension of credit made to finance an acqui-
sition by the enterprise of such shares; and
(iii) any transaction that the Director
determines by regulation to be, in sub-
stance, the distribution of capital.
(B) Exception

Any payment made by an enterprise to re-
purchase its shares for the purpose of fulfill-
ing an obligation of the enterprise under an
employee stock ownership plan that is quali-
fied under section 401 of title 26 or any sub-
stantially equivalent plan, as determined by
the Director, shall not be considered a cap-
ital distribution.

(3) Compensation

The term ‘‘compensation’” means any pay-
ment of money or the provision of any other
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thing of current or potential value in connec-
tion with employment.

(4) Core capital

The term ‘‘core capital’ means, with respect
to an enterprise, the sum of the following (as
determined in accordance with generally ac-
cepted accounting principles):

(A) The par or stated value of outstanding
common stock.
(B) The par or stated value of outstanding
perpetual, noncumulative preferred stock.
(C) Paid-in capital.
(D) Retained earnings.
The core capital of an enterprise shall not in-
clude any amounts that the enterprise could
be required to pay, at the option of investors,
to retire capital instruments.
(5) Director

The term ‘“‘Director’” means the Director of
the Office of Federal Housing Enterprise Over-
sight of the Department of Housing and Urban
Development.

(6) Enterprise
The term ‘‘enterprise’” means—
(A) the Federal National Mortgage Asso-
ciation and any affiliate thereof; and
(B) the Federal Home Loan Mortgage Cor-
poration and any affiliate thereof.
(7) Executive officer

The term ‘‘executive officer’” means, with
respect to an enterprise, the chairman of the
board of directors, chief executive officer,
chief financial officer, president, vice chair-
man, any executive vice president, and any
senior vice president in charge of a principal
business unit, division, or function.

(8) Low-income

The term ‘‘low-income’ means—

(A) in the case of owner-occupied units, in-
come not in excess of 80 percent of area me-
dian income; and

(B) in the case of rental units, income not
in excess of 80 percent of area median in-
come, with adjustments for smaller and
larger families, as determined by the Sec-
retary.

(9) Median income

The term ‘“‘median income’ means, with re-
spect to an area, the unadjusted median fam-
ily income for the area, as determined and
published annually by the Secretary.

(10) Moderate-income

The term ‘‘moderate-income’ means—

(A) in the case of owner-occupied units, in-
come not in excess of area median income;
and

(B) in the case of rental units, income not
in excess of area median income, with ad-
justments for smaller and larger families, as
determined by the Secretary.

(11) Mortgage purchases

The term ‘‘mortgage purchases’ includes
mortgages purchased for portfolio or secu-
ritization.

(12) Multifamily housing

The term ‘‘multifamily housing” means a
residence consisting of more than 4 dwelling
units.
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(13) New program

The term ‘‘new program’ means any pro-
gram for the purchasing, servicing, selling,
lending on the security of, or otherwise deal-
ing in, conventional mortgages that—

(A) is significantly different from pro-
grams that have been approved under this
Act or that were approved or engaged in by
an enterprise before October 28, 1992; or

(B) represents an expansion, in terms of
the dollar volume or number of mortgages or
securities involved, of programs above limits
expressly contained in any prior approval.

(14) Office

The term ‘‘Office’” means the Office of Fed-
eral Housing Enterprise Oversight of the De-
partment of Housing and Urban Development.

(15) Secretary

The term ‘‘Secretary’ means the Secretary
of Housing and Urban Development.

(16) Single family housing

The term ‘‘single family housing” means a
residence consisting of 1 to 4 dwelling units.

(17) State

The term ‘‘State’” means the States of the
United States, the District of Columbia, the
Commonwealth of Puerto Rico, the Common-
wealth of the Northern Mariana Islands,
Guam, the Virgin Islands, American Samoa,
the Trust Territory of the Pacific Islands, and
any other territory or possession of the United
States.

(18) Total capital

The term ‘‘total capital’” means, with re-
spect to an enterprise, the sum of the follow-
ing:

(A) The core capital of the enterprise;?!
(B) A general allowance for foreclosure
losses, which—

(i) shall include an allowance for port-
folio mortgage losses, an allowance for
nonreimbursable foreclosure costs on gov-
ernment claims, and an allowance for li-
abilities reflected on the balance sheet for
the enterprise for estimated foreclosure
losses on mortgage-backed securities; and

(ii) shall not include any reserves of the
enterprise made or held against specific
assets.

(C) Any other amounts from sources of
funds available to absorb losses incurred by
the enterprise, that the Director by regula-
tion determines are appropriate to include
in determining total capital.

(19) Very low-income

The term ‘‘very low-income’ means—

(A) in the case of owner-occupied units, in-
come not in excess of 60 percent of area me-
dian income; and

(B) in the case of rental units, income not
in excess of 60 percent of area median in-
come, with adjustments for smaller and
larger families, as determined by the Sec-
retary.

180 in original. The semicolon probably should be a period.
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(Pub. L. 102-550, title XIII, §1303, Oct. 28, 1992, 106
Stat. 3942.)
REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘“‘this title”’, meaning title XIII of Pub. L. 102-550, Oct.
28, 1992, 106 Stat. 3941, which is classified principally to
this chapter. For complete classification of title XIII to
the Code, see Short Title note set out under section
4501 of this title and Tables.

This Act, referred to in par. (13)(A), is Pub. L. 102-550,
Oct. 28, 1992, 106 Stat. 3672, known as the Housing and
Community Development Act of 1992. For complete
classification of this Act to the Code, see Short Title of
1992 Amendment note set out under section 5301 of Title
42, The Public Health and Welfare, and Tables.

TERMINATION OF TRUST TERRITORY OF THE PACIFIC
ISLANDS
For termination of Trust Territory of the Pacific Is-
lands, see note set out preceding section 1681 of Title
48, Territories and Insular Possessions.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1452, 1454, 1717,
1718, 1723a of this title.

§4503. Protection of taxpayers against liability

This chapter may not be construed as obligat-
ing the Federal Government, either directly or
indirectly, to provide any funds to the Federal
Home Loan Mortgage Corporation, the Federal
National Mortgage Association, or the Federal
Home Loan Banks, or to honor, reimburse, or
otherwise guarantee any obligation or liability
of the Federal Home Loan Mortgage Corpora-
tion, the Federal National Mortgage Associa-
tion, or the Federal Home Loan Banks. This
chapter may not be construed as implying that
any such enterprise or Bank, or any obligations
or securities of such an enterprise or Bank, are
backed by the full faith and credit of the United
States.

(Pub. L. 102-550, title XIII, §1304, Oct. 28, 1992, 106
Stat. 3944.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“This title and the amendments made by this title”’,
meaning title XIII of Pub. L. 102-550, Oct. 28, 1992, 106
Stat. 3941, which is classified principally to this chap-
ter. For complete classification of title XIII to the
Code, see Short Title note set out under section 4501 of
this title and Tables.

SUBCHAPTER I—SUPERVISION AND
REGULATION OF ENTERPRISES

PART A—FINANCIAL SAFETY AND SOUNDNESS
REGULATOR

§4511. Establishment of Office of Federal Hous-
ing Enterprise Oversight

There is hereby established an office within
the Department of Housing and Urban Develop-
ment, which shall be known as the Office of Fed-
eral Housing Enterprise Oversight.

(Pub. L. 102-550, title XIII, §1311, Oct. 28, 1992, 106
Stat. 3944.)

§4512. Director
(a) Appointment

The Office shall be under the management of
a Director, who shall be appointed by the Presi-
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dent, by and with the advice and consent of the
Senate, from among individuals who are citizens
of the United States, have a demonstrated un-
derstanding of financial management or over-
sight, and have a demonstrated understanding of
mortgage security markets and housing finance.
An individual may not be appointed as Director
if the individual has served as an executive offi-
cer or director of an enterprise at any time dur-
ing the 3-year period ending upon the nomina-
tion of such individual for appointment as Di-
rector.

(b) Term

The Director shall be appointed for a term of
5 years.
(c) Vacancy

A vacancy in the position of Director shall be
filled in the manner in which the original ap-
pointment was made under subsection (a) of this
section.

(d) Service after end of term

A Director may serve after the expiration of
the term for which the Director was appointed
until a successor Director has been appointed.
(e) Deputy Director

(1) In general

The Office shall have a Deputy Director who
shall be appointed by the Director from among
individuals who are citizens of the United
States, have a demonstrated understanding of
financial management or oversight, and have
a demonstrated understanding of mortgage se-
curity markets and housing finance. An indi-
vidual may not be appointed as Deputy Direc-
tor if the individual has served as an executive
officer or director of an enterprise at any time
during the 3-year period ending upon the ap-
pointment of such individual as Deputy Direc-
tor.

(2) Functions

The Deputy Director shall have such func-
tions, powers, and duties as the Director shall
prescribe. In the event of the death, resigna-
tion, sickness, or absence of the Director, the
Deputy Director shall serve as acting Director
until the return of the Director or the appoint-
ment of a successor pursuant to subsection (c)
of this section.

(Pub. L. 102-550, title XIII, §1312, Oct. 28, 1992, 106
Stat. 3945.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4515, 4526, 4603
of this title.

§4513. Duty and authority of Director
(a) Duty

The duty of the Director shall be to ensure
that the enterprises are adequately capitalized
and operating safely, in accordance with this
chapter.

(b) Authority exclusive of Secretary

The Director is authorized, without the review
or approval of the Secretary, to make such de-
terminations, take such actions, and perform
such functions as the Director determines nec-
essary regarding—
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(1) the issuance of regulations to carry out
this part, subchapter II of this chapter, and
subchapter III of this chapter (including the
establishment of capital standards pursuant to
subchapter II of this chapter);

(2) examinations of the enterprises under
section 4517 of this title;

(3) determining the capital levels of the en-
terprises and classification of the enterprises
within capital classifications established
under subchapter II of this chapter;

(4) decisions to appoint conservators for the
enterprises;

(6) administrative and enforcement actions
under subchapter II of this chapter, actions
taken under subchapter III of this chapter
with respect to enforcement of subchapter II
of this chapter, and other matters relating to
safety and soundness;

(6) approval of payments of capital distribu-
tions by the enterprises under section
1718(c)(2) of this title and section 1452(b)(2) of
this title;

(7 requiring the enterprises to submit re-
ports under section 4514 of this title, section
1723a(k) of this title, and section 1456(c) of this
title;

(8) prohibiting the payment of excessive
compensation by the enterprises to any execu-
tive officer of the enterprises under section
4518 of this title;

(9) the management of the Office, including
the establishment and implementation of an-
nual budgets, the hiring of, and compensation
levels for, personnel of the Office, and annual
assessments for the costs of the Office;

(10) conducting research and financial analy-
sis; and

(11) the submission of reports required by
the Director under this chapter.

(c) Authority subject to approval of Secretary

Any determinations, actions, and functions of
the Director not referred to in subsection (b) of
this section shall be subject to the review and
approval of the Secretary.

(d) Delegation of authority

The Director may delegate to officers and em-
ployees of the Office any of the functions, pow-
ers, and duties of the Director, as the Director
considers appropriate.

(e) Independence in providing information to
Congress

The Director shall not be required to obtain

the prior approval, comment, or review of any
officer or agency of the United States before
submitting to the Congress, or any committee
or subcommittee thereof, any reports, recom-
mendations, testimony, or comments if such
submissions include a statement indicating that
the views expressed therein are those of the Di-
rector and do not necessarily represent the
views of the Secretary or the President.
(Pub. L. 102-550, title XIII, §1313, Oct. 28, 1992, 106
Stat. 3945; Pub. L. 105-276, title II, §202(b), Oct.
21, 1998, 112 Stat. 2483; Pub. L. 105-277, div. A,
§122, Oct. 21, 1998, 112 Stat. 2681-546.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (b)(11),
was in the original ‘‘this title’’, meaning title XIII of
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Pub. L. 102-550, Oct. 28, 1992, 106 Stat. 3941, which is
classified principally to this chapter. For complete
classification of title XIII to the Code, see Short Title
note set out under section 4501 of this title and Tables.
AMENDMENTS

1998—Subsec. (b)(9) to (12). Pub. L. 105-276, which di-
rected the amendment of subsec. (b) by redesignating
pars. (9) to (11) as (10) to (12), respectively, and adding
a new par. (9) which read ‘‘default loss protection levels
under section 1454(a)(2)(D) of this title;” was repealed
by Pub. L. 105-277, effective upon enactment of Pub. L.
105-276.

EFFECTIVE DATE OF 1998 AMENDMENT
Pub. L. 105277, div. A, §122, Oct. 21, 1998, 112 Stat.
2681-546, provided that the amendment made by section
122 is effective upon enactment of Pub. L. 105-276 (Oct.
21, 1998).
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4526, 4541 of this
title.

§4514. Authority to require reports by enter-
prises

(a) Special reports and reports of financial con-

dition
(1) Financial condition

The Director may require an enterprise to
submit reports of financial condition and oper-
ations (in addition to the annual and quarterly
reports required under section 1723a(k) of this
title and section 1456(c) of this title).
(2) Special reports

The Director may also require an enterprise
to submit special reports whenever, in the
judgment of the Director, such reports are
necessary to carry out the purposes of this
chapter.
(3) Limitation

The Director may not require the inclusion,
in any report pursuant to paragraph (1) or (2),
of any information that is not reasonably ob-
tainable by the enterprise.
(4) Notice and declaration

The Director shall notify the enterprise, a
reasonable period in advance of the date for
submission of any report under this sub-
section, of any specific information to be con-
tained in the report and the date for the sub-
mission of the report. Each report under this
subsection shall contain a declaration by the
president, vice president, treasurer, or any
other officer designated by the board of direc-
tors of the enterprise to make such declara-
tion, that the report is true and correct to the
best of such officer’s knowledge and belief.

(b) Capital distributions

The Director may require an enterprise to sub-
mit a report to the Director after the declara-
tion of any capital distribution by the enter-
prise and before making the capital distribution.
The report shall be made in such form and under
such circumstances and shall contain such infor-
mation as the Director shall require.

(Pub. L. 102-550, title XIII, §1314, Oct. 28, 1992, 106
Stat. 3946.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this title”’, meaning title XIII of Pub. L.
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102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIII to the Code, see Short Title note set out
under section 4501 of this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1456, 1723a, 4513
of this title.

§4515. Personnel
(a) Office personnel

The Director may appoint and fix the com-
pensation of such officers and employees of the
Office as the Director considers necessary to
carry out the functions of the Director and the
Office. Officers and employees may be paid with-
out regard to the provisions of chapter 51 and
subchapter III of chapter 53 of title 5 relating to
classification and General Schedule pay rates.
(b) Comparability of compensation with Federal

banking agencies

In fixing and directing compensation under
subsection (a) of this section, the Director shall
consult with, and maintain comparability with
compensation of officers and employees of the
Office of the Comptroller of the Currency, the
Board of Governors of the Federal Reserve Sys-
tem, the Federal Deposit Insurance Corporation,
and the Office of Thrift Supervision.

(c) Personnel of other Federal agencies

In carrying out the duties of the Office, the
Director may use information, services, staff,
and facilities of any executive agency, independ-
ent agency, or department on a reimbursable
basis, with the consent of such agency or depart-
ment.

(d) Reimbursement of HUD

The Director shall reimburse the Department
of Housing and Urban Development for reason-
able costs incurred by the Department that are
directly related to the operations of the Office.

(e) Outside experts and consultants

Notwithstanding any provision of law limiting
pay or compensation, the Director may appoint
and compensate such outside experts and con-
sultants as the Director determines necessary to
assist the work of the Office.

(f) Equal opportunity report

Not later than the expiration of the 180-day
period beginning upon the appointment of the
Director under section 4512 of this title, the Di-
rector shall submit to the Committee on Bank-
ing, Finance and Urban Affairs of the House of
Representatives and the Committee on Banking,
Housing, and Urban Affairs of the Senate a re-
port containing—

(1) a complete description of the equal op-
portunity, affirmative action, and minority
business enterprise utilization programs of the
Office; and

(2) such recommendations for administrative
and legislative action as the Director deter-
mines appropriate to carry out such programs.

(Pub. L. 102-550, title XIII, §1315, Oct. 28, 1992, 106
Stat. 3947.)

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
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mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

§4516. Funding
(a) Annual assessments

The Director may, to the extent provided in
appropriation Acts, establish and collect from
the enterprises annual assessments in an
amount not exceeding the amount sufficient to
provide for reasonable costs and expenses of the
Office, including the expenses of any examina-
tions under section 4517 of this title. The initial
annual assessment shall include any startup
costs of the Office and any anticipated costs and
expenses of the Office for the following fiscal
year.

(b) Allocation of annual assessment to enter-
prises

(1) Amount of payment

Each enterprise shall pay to the Director a
proportion of the annual assessment made
pursuant to subsection (a) of this section that
bears the same ratio to the total annual as-
sessment that the total assets of each enter-
prise bears! to the total assets of both enter-
prises.

(2) Timing of payment

The annual assessment shall be payable
semiannually for each fiscal year, on October
1 and April 1.

(3) “Total assets” defined

For the purpose of this section, the term
“‘total assets” means, with respect to an en-
terprise, the sum of—

(A) on-balance-sheet assets of the enter-
prise, as determined in accordance with gen-
erally accepted accounting principles;

(B) the unpaid principal balance of out-
standing mortgage-backed securities issued
or guaranteed by the enterprise that are not
included in subparagraph (A); and

(C) other off-balance-sheet obligations as
determined by the Director.

(c) Deficiencies due to increased costs of regula-
tion

The semiannual payments made pursuant to
subsection (b) of this section by any enterprise
that is not classified (for purposes of subchapter
II of this chapter) as adequately capitalized may
be increased, as necessary, in the discretion of
the Director to pay additional estimated costs
of regulation of the enterprise.
(d) Surplus

If any amount from any annual assessment
collected from an enterprise remains unobli-

gated at the end of the year for which the as-
sessment was collected, such amount shall be

180 in original. Probably should be ‘‘bear’’.
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credited to the assessment to be collected from
the enterprise for the following year.

(e) Initial special assessment

Not later than the expiration of the 30-day pe-
riod beginning on October 28, 1992, the enter-
prises shall each pay into the Federal Housing
Enterprises Oversight Fund established under
subsection (f) of this section an initial assess-
ment of $1,500,000 to cover the startup costs of
the Office, including space and modifications
thereof, capital equipment, supplies, recruit-
ment, and activities of the Office during the pe-
riod preceding the first annual assessment under
subsection (a) of this section. Any amounts col-
lected from an enterprise under this subsection
shall be credited against the first annual assess-
ment collected pursuant to subsection (a) of this
section, and are hereby appropriated, and shall
be available and used, without fiscal year limi-
tation, as provided in this section.

(f) Fund

There is established in the Treasury of the
United States a fund to be known as the Federal
Housing Enterprises Oversight Fund. Any as-
sessments collected pursuant to this section
shall be deposited in the Fund. Amounts in the
Fund shall be available, to the extent provided
in appropriation Acts and subsection (e) of this
section, for—

(1) carrying out the responsibilities of the

Director relating to the enterprises; and

(2) necessary administrative and nonadmin-
istrative expenses of the Office to carry out
the purposes of this chapter.

(g) Budget and financial reports
(1) Financial operating plans and forecasts

Before the beginning of each fiscal year, the
Director shall submit a copy of the financial
operating plans and forecasts for the Office to
the Secretary and the Director of the Office of
Management and Budget.

(2) Reports of operations

As soon as practicable after the end of each
fiscal year and each quarter thereof, the Di-
rector shall submit a copy of the report of the
results of the operations of the Office during
such period to the Secretary and the Director
of the Office of Management and Budget.

(3) Inclusion in President’s budget

The annual plans, forecasts, and reports re-
quired under this subsection shall be included
(A) in the Budget of the United States in the
appropriate form, and (B) in the congressional
justifications of the Department of Housing
and Urban Development for each fiscal year in
a form determined by the Secretary.

(Pub. L. 102-550, title XIII, §1316, Oct. 28, 1992, 106
Stat. 3947; Pub. L. 104-134, title I, §101(e) [title
II, §211], Apr. 26, 1996, 110 Stat. 1321-257, 1321-288;
renumbered title I, Pub. L. 104-140, §1(a), May 2,
1996, 110 Stat. 1327.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (f)(2), was in the
original ‘‘this title”’, meaning title XIII of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
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of title XIII to the Code, see Short Title note set out
under section 4501 of this title and Tables.

AMENDMENTS

1996—Subsec. (b)(2). Pub. L. 104-134 added par. (2) and
struck out heading and text of former par. (2). Text
read as follows: ‘“The annual assessment shall be pay-
able semiannually on September 1 and March 1 of the
year for which the assessment is made.”

NON-REDUCTION OF FIRST ANNUAL ASSESSMENT

Pub. L. 103-124, title II, Oct. 28, 1993, 107 Stat. 1290,
provided in part: ‘“That notwithstanding the last sen-
tence in section 1316(e) of such Act [12 U.S.C. 4516(e)],
the amount of this first annual assessment shall not be
reduced by any part of the amount of the initial special
assessment under section 1316(e)’’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1455, 1719, 4548
of this title.

§4517. Examinations
(a) Annual examination

The Director shall annually conduct an on-site
examination under this section of each enter-
prise to determine the condition of the enter-
prise for the purpose of ensuring its financial
safety and soundness.

(b) Other examinations

In addition to annual examinations under sub-
section (a) of this section, the Director may con-
duct an examination under this section when-
ever the Director determines that an examina-
tion is necessary to determine the condition of
an enterprise for the purpose of ensuring its fi-
nancial safety and soundness.

(¢) Examiners

The Director shall appoint examiners to con-
duct examinations under this section. The Di-
rector may contract with the Comptroller of the
Currency, the Board of Governors of the Federal
Reserve System, the Federal Deposit Insurance
Corporation, or the Director of the Office of
Thrift Supervision for the services of examiners.
The Director shall reimburse such agencies for
any costs of providing examiners from amounts
available in the Federal Housing Enterprises
Oversight Fund.

(d) Law applicable to examiners

The Director and each examiner shall have the
same authority and each examiner shall be sub-
ject to the same disclosures, prohibitions, obli-
gations, and penalties as are applicable to exam-
iners employed by the Federal Reserve banks.
(e) Technical experts

The Director may obtain the services of any
technical experts the Director considers appro-
priate to provide temporary technical assistance
relating to examinations to the Director, offi-
cers, and employees of the Office. The Director
shall describe, in the record of each examina-
tion, the nature and extent of any such tem-
porary technical assistance.

(f) Oaths, evidence, and subpoena powers

In connection with examinations under this
section, the Director shall have the authority
provided under section 4641 of this title.

(Pub. L. 102-550, title XIII, §1317, Oct. 28, 1992, 106
Stat. 3949.)
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SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4513, 4516, 4521
of this title.

§4518. Prohibition of excessive compensation

(a) In general

The Director shall prohibit the enterprises
from providing compensation to any executive
officer of the enterprise that is not reasonable
and comparable with compensation for employ-
ment in other similar businesses (including
other publicly held financial institutions or
major financial services companies) involving
similar duties and responsibilities.

(b) Prohibition of setting compensation

In carrying out subsection (a) of this section,
the Director may not prescribe or set a specific
level or range of compensation.

(Pub. L. 102-550, title XIII, §1318, Oct. 28, 1992, 106
Stat. 3949.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 4513 of this title.

§4519. Authority to provide for review of enter-
prises by rating organization

The Director may, on such terms and condi-
tions as the Director deems appropriate, con-
tract with any entity effectively recognized by
the Division of Market Regulation of the Securi-
ties and Exchange Commission as a nationally
recognized statistical rating organization for
the purposes of the capital rules for broker-deal-
ers, to conduct a review of the enterprises.

(Pub. L. 102-550, title XIII, §1319, Oct. 28, 1992, 106
Stat. 3950.)

§4520. Equal opportunity in solicitation of con-
tracts

(a) In general

Each enterprise shall establish a minority out-
reach program to ensure the inclusion (to the
maximum extent possible) in contracts entered
into by the enterprises of minorities and women
and businesses owned by minorities and women,
including financial institutions, investment
banking firms, underwriters, accountants, bro-
kers, and providers of legal services.

(b) Report

Not later than the expiration of the 180-day
period beginning on October 28, 1992, each enter-
prise shall submit to the Committee on Bank-
ing, Finance and Urban Affairs of the House of
Representatives and the Committee on Banking,
Housing, and Urban Affairs of the Senate a re-
port describing the actions taken by the enter-
prise pursuant to subsection (a) of this section.

(Pub. L. 102-550, title XIII, §1319A, Oct. 28, 1992,
106 Stat. 3950.)

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
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House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

§4521. Annual reports by Director
(a) General report

The Director shall submit to the Committee
on Banking, Finance and Urban Affairs of the
House of Representatives and the Committee on
Banking, Housing, and Urban Affairs of the Sen-
ate, not later than June 15 of each year, a writ-
ten report, which shall include—

(1) a description of the actions taken, and
being undertaken, by the Director to carry out
this chapter;

(2) a description of the financial safety and
soundness of each enterprise, including the re-
sults and conclusions of the annual examina-
tions of the enterprises conducted under sec-
tion 4517(a) of this title;

(3) any recommendations for legislation to
enhance the financial safety and soundness of
the enterprises; and

(4) a description of—

(A) whether the procedures established by
each enterprise pursuant to section
4012a(b)(3) of title 42 are adequate and being
complied with, and

(B) the results and conclusions of any ex-
amination, as determined necessary by the
Director, to determine the compliance of the
enterprises with the requirements of section
4012a(b)(3) of title 42, which shall include a
description of the methods used to deter-
mine compliance and the types and sources
of deficiencies (if any), and identify any cor-
rective measures that have been taken to
remedy any such deficiencies,

except that the information described in this
paragraph shall be included only in each of the
first, third, and fifth annual reports under this
subsection required to be submitted after the
expiration of the 1-year period beginning on
September 23, 1994.

(b) Report on enforcement actions

Not later than March 15 of each year, the Di-
rector shall submit to the Committee on Bank-
ing, Finance and Urban Affairs of the House of
Representatives and the Committee on Banking,
Housing, and Urban Affairs of the Senate a writ-
ten report describing, for the preceding calendar
year, the requests by the Director to the Attor-
ney General for enforcement actions under sub-
chapter III of this chapter and describing the
disposition of each request, which shall include
statements of—

(1) the total number of requests made by the
Director;

(2) the number of requests that resulted in
the commencement of litigation by the De-
partment of Justice;

(3) the number of requests that did not re-
sult in the commencement of litigation by the
Department of Justice;

(4) with respect to requests that resulted in
the commencement of litigation—
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(A) the number of days between the date of
the request and the commencement of the
litigation; and

(B) the number of days between the date of
the commencement and termination of the
litigation; and

(5) the number of litigation requests pending
at the beginning of the calendar year, the
number of requests made during the calendar
year, the number of requests for which action
was completed during the calendar year, and
the number of requests pending at the end of
the calendar year.

(Pub. L. 102-550, title XIII, §1319B, Oct. 28, 1992,
106 Stat. 3950; Pub. L. 103-325, title V, §529(c),
Sept. 23, 1994, 108 Stat. 2267.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a)(1), was in the
original ‘‘this title’’, meaning title XIII of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIII to the Code, see Short Title note set out
under section 4501 of this title and Tables.

AMENDMENTS
1994—Subsec. (a)(4). Pub. L. 103-325 added par. (4).
CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

§4522. Public disclosure of final orders and
agreements

(a) In general

The Director shall make available to the pub-
lic—

(1) any written agreement or other written
statement for which a violation may be re-
dressed by the Director or any modification to
or termination thereof, unless the Director, in
the Director’s discretion, determines that pub-
lic disclosure would be contrary to the public
interest or determines under subsection (c) of
this section that public disclosure would seri-
ously threaten the financial health or security
of the enterprise;

(2) any order that is issued with respect to
any administrative enforcement proceeding
initiated by the Director under subchapter III
of this chapter and that has become final; and

(3) any modification to or termination of
any final order made public pursuant to this
subsection.

(b) Hearings

All hearings on the record with respect to any
action of the Director or notice of charges is-
sued by the Director shall be open to the public,
unless the Director, in the Director’s discretion,
determines that holding an open hearing would
be contrary to the public interest.

TITLE 12—BANKS AND BANKING

Page 1540

(c) Delay of public disclosure under exceptional
circumstances

If the Director makes a determination in writ-
ing that the public disclosure of any final order
pursuant to subsection (a) of this section would
seriously threaten the financial health or secu-
rity of the enterprise, the Director may delay
the public disclosure of such order for a reason-
able time.

(d) Documents filed under seal in public enforce-
ment hearings

The Director may file any document or part
thereof under seal in any hearing under sub-
chapter IIT of this chapter if the Director deter-
mines in writing that disclosure thereof would
be contrary to the public interest.

(e) Retention of documents

The Director shall keep and maintain a
record, for not less than 6 years, of all docu-
ments described in subsection (a) of this section
and all enforcement agreements and other su-
pervisory actions and supporting documents is-
sued with respect to or in connection with any
enforcement proceeding initiated by the Direc-
tor under subchapter III of this chapter.

(f) Disclosures to Congress

This section may not be construed to author-
ize the withholding of any information from, or
to prohibit the disclosure of any information to,
the Congress or any committee or subcommittee
thereof.

(Pub. L. 102-550, title XIII, §1319C, Oct. 28, 1992,
106 Stat. 3951.)

§4523. Limitation on subsequent employment

Neither the Director nor any former officer or
employee of the Office who, while employed by
the Office, was compensated at a rate in excess
of the lowest rate for a position classified higher
than GS-15 of the General Schedule under sec-
tion 5107 of title 5 may accept compensation
from an enterprise during the 2-year period be-
ginning on the date of separation from employ-
ment by the Office.

(Pub. L. 102-550, title XIII, §1319D, Oct. 28, 1992,
106 Stat. 3951.)

§4524. Audits by GAO

The Comptroller General may audit the oper-
ations of the Office, and any such audit shall be
conducted in accordance with generally accept-
ed Government auditing standards. All books,
records, accounts, reports, files, and property
belonging to, or used by, the Office shall be
made available to the Comptroller General.

(Pub. L. 102-550, title XIII, §1319E, Oct. 28, 1992,
106 Stat. 3952; Pub. L. 104-316, title I, §106(h),
Oct. 19, 1996, 110 Stat. 3831.)

AMENDMENTS

1996—Pub. L. 104-316, in first sentence, substituted
“may audit” for ‘‘shall audit’’ and inserted ‘‘, and any
such audit shall be conducted’ after ‘‘Office’”, and
struck out at end ‘‘Audits under this section shall be
conducted annually for the first 2 fiscal years following
October 28, 1992, and as appropriate thereafter.”
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§4525. Information, records, and meetings

For purposes of subchapter II of chapter 5 of
title 5—
(1) the Office, and
(2) the Department of Housing and Urban
Development, with respect to activities under
this chapter,

shall be considered agencies responsible for the
regulation or supervision of financial institu-
tions.

(Pub. L. 102-550, title XIII, §1319F, Oct. 28, 1992,
106 Stat. 3952.)

REFERENCES IN TEXT

This chapter, referred to in cl. (2), was in the original
“‘this title”’, meaning title XIII of Pub. L. 102-550, Oct.
28, 1992, 106 Stat. 3941, which is classified principally to
this chapter. For complete classification of title XIII to
the Code, see Short Title note set out under section
4501 of this title and Tables.

§4526. Regulations and orders

(a) Authority

The Director shall issue any regulations and
orders necessary to carry out the duties of the
Director and to carry out this chapter before the
expiration of the 18-month period beginning on
the appointment of the Director under section
4512 of this title. Such regulations and orders
shall be subject to the approval of the Secretary
only to the extent provided in subsections (b)
and (c) of section 4513 of this title.

(b) Notice and comment

Any regulations issued by the Director under
this section shall be issued after notice and op-
portunity for public comment pursuant to the
provisions of section 553 of title 5.

(¢) Congressional review

The Director may not publish any regulation
for comment under subsection (b) of this section
unless, not less than 15 days before it is pub-
lished for comment, the Director has submitted
a copy of the regulation, in the form it is in-
tended to be proposed, to the Committee on
Banking, Finance and Urban Affairs of the
House of Representatives and the Committee on
Banking, Housing, and Urban Affairs of the Sen-
ate.

(Pub. L. 102-550, title XIII, §1319G, Oct. 28, 1992,
106 Stat. 39562.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this title’’, meaning title XIII of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIII to the Code, see Short Title note set out
under section 4501 of this title and Tables.

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
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securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

PART B—AUTHORITY OF SECRETARY
SUBPART 1—GENERAL AUTHORITY
§4541. Regulatory authority

Except for the authority of the Director of the
Office of Federal Housing Enterprise Oversight
described in section 4513(b) of this title and all
other matters relating to the safety and sound-
ness of the enterprises, the Secretary of Housing
and Urban Development shall have general regu-
latory power over each enterprise and shall
make such rules and regulations as shall be nec-
essary and proper to ensure that this part and
the purposes of the Federal National Mortgage
Association Charter Act [12 U.S.C. 1716 et seq.]
and the Federal Home Loan Mortgage Corpora-
tion Act [12 U.S.C. 1451 et seq.] are accom-
plished.

(Pub. L. 102-550, title XIII, §1321, Oct. 28, 1992, 106
Stat. 39562.)

REFERENCES IN TEXT

The Federal National Mortgage Association Charter
Act, referred to in text, is title III of act June 27, 1934,
ch. 847, 48 Stat. 1252, as amended, which is classified
generally to subchapter IIT (§1716 et seq.) of chapter 13
of this title. For complete classification of this Act to
the Code, see Short Title note set out under section
1716 of this title and Tables.

The Federal Home Loan Mortgage Corporation Act,
referred to in text, is title III of Pub. L. 91-351, July 24,
1970, 84 Stat. 451, as amended, which is classified gener-
ally to chapter 11A (§1451 et seq.) of this title. For com-
plete classification of this Act to the Code, see Short
Title and Statement of Purpose note set out under sec-
tion 1451 of this title and Tables.

§4542. Prior approval authority for new pro-
grams

(a) Authority

The Secretary shall require each enterprise to
obtain the approval of the Secretary for any new
program of the enterprise before implementing
the program.

(b) Standard for approval

(1) Permanent standard

Except as provided in paragraph (2), the Sec-
retary shall approve any new program of an
enterprise for purposes of subsection (a) of this
section unless—

(A) for a new program of the Federal Na-
tional Mortgage Association, the Secretary
determines that the program is not author-
ized under paragraph (2), (3), (4), or (5) of sec-
tion 1717(b) of this title, or under section
1719 of this title;

(B) for a new program of the Federal Home
Loan Mortgage Corporation, the Secretary
determines that the program is not author-
ized under section 1454(a)(1), (4), or (b) of this
title; or

(C) the Secretary determines that the new
program is not in the public interest.

(2) Transition standard

Before the date occurring 12 months after
the date of the effectiveness of the regulations
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under section 4611(e) of this title establishing
the risk-based capital test, the Secretary shall
approve any new program of an enterprise for
purposes of subsection (a) of this section un-
less—
(A) The! Secretary makes a determination
as described in paragraph (1)(A), (B), or (C);
or
(B) the Director determines that the new
program would risk significant deterioration
of the financial condition of the enterprise.

(c) Procedure for approval
(1) Submission of request

To obtain the approval of the Secretary for
purposes of subsection (a) of this section, an
enterprise shall submit to the Secretary a
written request for approval of the new pro-
gram that describes the program.

(2) Response

The Secretary shall, not later than the expi-
ration of the 45-day period beginning upon the
submission of a request for approval, approve
the request or submit to the Committee on
Banking, Finance and Urban Affairs of the
House of Representatives and the Committee
on Banking, Housing, and Urban Affairs of the
Senate a report explaining the reasons for not
approving the request. The Secretary may ex-
tend such period for a single additional 15-day
period only if the Secretary requests addi-
tional information from the enterprise.

(3) Failure to respond

If the Secretary fails to approve the request
or fails to submit a report under paragraph (2)
during the period under such paragraph, the
request shall be considered to have been ap-
proved.

(4) Review of disapproval
(A) Unauthorized new programs

If the Secretary submits a report under
paragraph (2) of this subsection disapproving
a request for approval on the grounds under
subparagraph (A) or (B) of subsection (b)(1)
of this section, the Secretary shall provide
the enterprise submitting the request with a
timely opportunity to review and supple-
ment the administrative record.

(B) New programs not in public interest

If the Secretary submits a report under
paragraph (2) of this subsection disapproving
a request for approval on the grounds under
subsection (b)(1)(C) or (b)(2)(B) of this sec-
tion, the Secretary shall provide the enter-
prise submitting the request notice of, and
opportunity for, a hearing on the record re-
garding such disapproval.

(Pub. L. 102-550, title XIII, §1322, Oct. 28, 1992, 106
Stat. 3953.)

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-

180 in original. Probably should not be capitalized.
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gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1454, 1717, 4617
of this title.

§ 4543. Public access to mortgage information

(a) In general

The Secretary shall make available to the
public, in forms useful to the public (including
forms accessible by computers), the data sub-
mitted by the enterprises in the reports required
under section 1723a(m) of this title or section
1456(e) of this title.

(b) Access
(1) Proprietary data

Except as provided in paragraph (2), the Sec-
retary may not make available to the public
data that the Secretary determines pursuant
to section 4546 of this title are proprietary in-
formation.

(2) Exception

The Secretary shall not restrict access to
the data provided in accordance with section
1723a(m)(1)(A) of this title or section
1456(e)(1)(A) of this title.

(c) Fees

The Secretary may charge reasonable fees to
cover the cost of making data available under
this section to the public.

(Pub. L. 102-550, title XIII, §1323, Oct. 28, 1992, 106
Stat. 3954.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 4546 of this title.

§ 4544. Annual housing report

(a) In general

After reviewing and analyzing the reports sub-
mitted under section 1723a(n) of this title and
section 1456(f) of this title, the Secretary shall
submit a report, as part of the annual report
under section 4548(a) of this title, on the extent
to which each enterprise is achieving the annual
housing goals established under subpart 2 of this
part and the purposes of the enterprise estab-
lished by law.

(b) Contents

The report shall—

(1) aggregate and analyze census tract data
to assess the compliance of each enterprise
with the central cities, rural areas, and other
underserved areas housing goal and to deter-
mine levels of business in central cities, rural
areas, underserved areas, low- and moderate-
income census tracts, minority census tracts,
and other geographical areas deemed appro-
priate by the Secretary;

(2) aggregate and analyze data on income to
assess the compliance of each enterprise with
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the low- and moderate-income and special af-
fordable housing goals;

(3) aggregate and analyze data on income,
race, and gender by census tract and compare
such data with larger demographic, housing,
and economic trends;

(4) examine actions that each enterprise has
undertaken or could undertake to promote
and expand the annual goals established under
sections 4562, 4563, and 4564 of this title, and
the purposes of the enterprise established by
law;

(6) examine the primary and secondary
multifamily housing mortgage markets and
describe—

(A) the availability and liquidity of mort-
gage credit;

(B) the status of efforts to provide stand-
ard credit terms and underwriting guidelines
for multifamily housing and to securitize
such mortgage products; and

(C) any factors inhibiting such standard-
ization and securitization;

(6) examine actions each enterprise has
undertaken and could undertake to promote
and expand opportunities for first-time home-
buyers; and

(7) describe any actions taken under section
4545(5) of this title with respect to originators
found to violate fair lending procedures.

(Pub. L. 102-550, title XIII, §1324, Oct. 28, 1992, 106
Stat. 3954.)

§4545. Fair housing

The Secretary shall—

(1) by regulation, prohibit each enterprise
from discriminating in any manner in the pur-
chase of any mortgage because of race, color,
religion, sex, handicap, familial status, age, or
national origin, including any consideration of
the age or location of the dwelling or the age
of the neighborhood or census tract where the
dwelling is located in a manner that has a dis-
criminatory effect;

(2) by regulation, require each enterprise to
submit data to the Secretary to assist the Sec-
retary in investigating whether a mortgage
lender with which the enterprise does business
has failed to comply with the Fair Housing
Act [42 U.S.C. 3601 et seq.];

(3) by regulation, require each enterprise to
submit data to the Secretary to assist in in-
vestigating whether a mortgage lender with
which the enterprise does business has failed
to comply with the Equal Credit Opportunity
Act [15 U.S.C. 1691 et seq.], and shall submit
any such information received to the appro-
priate Federal agencies, as provided in section
704 of the Equal Credit Opportunity Act [15
U.S.C. 1691c], for appropriate action;

(4) obtain information from other regulatory
and enforcement agencies of the Federal Gov-
ernment and State and local governments re-
garding violations by lenders of the Fair Hous-
ing Act and the Equal Credit Opportunity Act
and make such information available to the
enterprises;

() direct the enterprises to undertake var-
ious remedial actions, including suspension,
probation, reprimand, or settlement, against
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lenders that have been found to have engaged
in discriminatory lending practices in viola-
tion of the Fair Housing Act or the Equal
Credit Opportunity Act, pursuant to a final
adjudication on the record, and after oppor-
tunity for an administrative hearing, in ac-
cordance with subchapter II of chapter 5 of
title 5; and

(6) periodically review and comment on the
underwriting and appraisal guidelines of each
enterprise to ensure that such guidelines are
consistent with the Fair Housing Act and this
section.

(Pub. L. 102-550, title XIII, §1325, Oct. 28, 1992, 106
Stat. 3955.)

REFERENCES IN TEXT

The Fair Housing Act, referred to in pars. (2) and (4)
to (6), is title VIII of Pub. L. 90-284, Apr. 11, 1968, 82
Stat. 81, as amended, which is classified principally to
subchapter I (§3601 et seq.) of chapter 45 of Title 42, The
Public Health and Welfare. For complete classification
of this Act to the Code, see Short Title note set out
under section 3601 of Title 42 and Tables.

The Equal Credit Opportunity Act, referred to in
pars. (3) to (), is title VII of Pub. L. 90-321, as added by
Pub. L. 93-495, title V, §503, Oct. 28, 1974, 88 Stat. 15621,
as amended, which is classified generally to subchapter
IV (§1691 et seq.) of chapter 41 of Title 15, Commerce
and Trade. For complete classification of this Act to
the Code, see Short Title note set out under section
1601 of Title 15 and Tables.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 4544 of this title.

§ 4546. Prohibition of public disclosure of propri-
etary information

(a) In general

The Secretary may, by regulation or order,
provide that certain information shall be treat-
ed as proprietary information and not subject to
disclosure under section 4543 of this title, sec-
tion 1723a(n)(3) of this title, or section 1456(f)(3)
of this title.

(b) Protection of information on housing activi-
ties

The Secretary shall not provide public access
to, or disclose to the public, any information re-
quired to be submitted by an enterprise under
section 1723a(n) of this title or section 1456(f) of
this title that the Secretary determines is pro-
prietary.

(¢) Nondisclosure pending consideration

This section may not be construed to author-
ize the disclosure of information to, or examina-
tion of data by, the public or a representative of
any person or agency pending the issuance of a
final decision under this section.

(Pub. L. 102-5650, title XIII, §1326, Oct. 28, 1992, 106
Stat. 3955.)
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 1456, 1723a, 4543
of this title.
§4547. Authority to require reports by enter-
prises

The Secretary shall require each enterprise to
submit reports on its activities to the Secretary
as the Secretary considers appropriate.
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(Pub. L. 102-550, title XIII, §1327, Oct. 28, 1992, 106
Stat. 3956.)

§ 4548. Reports by Secretary
(a) Annual report

The Secretary shall, not later than June 30 of
each year, submit a report to the Committee on
Banking, Finance and Urban Affairs of the
House of Representatives and the Committee on
Banking, Housing, and Urban Affairs of the Sen-
ate on the activities of each enterprise.

(b) Views on budget and financial plans of enter-
prises

On an annual basis, the Secretary shall pro-
vide the Committees referred to in subsection
(a) of this section with comments on the plans,
forecasts, and reports required under section
4516(g) of this title.

(Pub. L. 102-550, title XIII, §1328, Oct. 28, 1992, 106
Stat. 3956.)

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 4544 of this title.

SUBPART 2—HOUSING GOALS
SUBPART REFERRED TO IN OTHER SECTIONS

This subpart is referred to in sections 1456, 1723a, 4544,
4631, 4636 of this title.

§4561. Establishment
(a) In general

The Secretary shall establish, by regulation,
housing goals under this subpart for each enter-
prise. The housing goals shall include a low- and
moderate-income housing goal pursuant to sec-
tion 4562 of this title, a special affordable hous-
ing goal pursuant to section 4563 of this title,
and a central cities, rural areas, and other un-
derserved areas housing goal pursuant to section
4564 of this title. The Secretary shall implement
this subpart in a manner consistent with section
1716(3) of this title and section 301(b)(3) of the
Federal Home Loan Mortgage Corporation Act.

(b) Consideration of units in multifamily housing

In establishing any goal under this subpart,
the Secretary may take into consideration the
number of housing units financed by any mort-
gage on multifamily housing purchased by an
enterprise.

(c) Adjustment of housing goals

Except as otherwise provided in this chapter,
from year to year the Secretary may, by regula-
tion, adjust any housing goal established under
this subpart.
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(Pub. L. 102-550, title XIII, §1331, Oct. 28, 1992, 106
Stat. 3956.)

REFERENCES IN TEXT

Section 301(b)(3) of the Federal Home Loan Mortgage
Corporation Act, referred to in subsec. (a), is section
301(b)(3) of Pub. L. 91-351, as amended, which is set out
as a Short Title and Statement of Purpose note under
section 1451 of this title.

This chapter, referred to in subsec. (¢), was in the
original ‘this title’’, meaning title XIII of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIIT to the Code, see Short Title note set out
under section 4501 of this title and Tables.

§4562. Low- and moderate-income housing goal

(a) In general

The Secretary shall establish an annual goal
for the purchase by each enterprise of mortgages
on housing for low- and moderate-income fami-
lies. The Secretary may establish separate spe-
cific subgoals within the goal under this section
and such subgoals shall not be enforceable under
the provisions of section 4566 of this title, any
other provision of this chapter, or any provision
of the Federal National Mortgage Association
Charter Act [12 U.S.C. 1716 et seq.] or the Fed-
eral Home Loan Mortgage Corporation Act [12
U.S.C. 1451 et seq.].

(b) Factors to be applied

In establishing the goal under this section, the
Secretary shall consider—

(1) national housing needs;

(2) economic, housing, and demographic con-
ditions;

(3) the performance and effort of the enter-
prises toward achieving the low- and mod-
erate-income housing goal in previous years;

(4) the size of the conventional mortgage
market serving low- and moderate-income
families relative to the size of the overall con-
ventional mortgage market;

(5) the ability of the enterprises to lead the
industry in making mortgage credit available
for low- and moderate-income families; and

(6) the need to maintain the sound financial
condition of the enterprises.

(c¢) Use of borrower and tenant income
(1) In general

The Secretary shall monitor the perform-
ance of each enterprise in carrying out this
section and shall evaluate such performance
(for purposes of section 4566 of this title) based
on—

(A) in the case of an owner-occupied dwell-
ing, the mortgagor’s income at the time of
origination of the mortgage; or

(B) in the case of a rental dwelling—

(i) the income of the prospective or ac-
tual tenants of the property, where such
data are available; or

(ii) the rent levels affordable to low- and
moderate-income families, where the data
referred to in clause (i) are not available.

(2) Affordability

For the purpose of paragraph (1)(B)@ii), a
rent level shall be considered affordable if it
does not exceed 30 percent of the maximum in-
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come level of the income categories referred
to in this section, with appropriate adjust-
ments for unit size as measured by the number
of bedrooms.

(d) Transition
(1) Interim target

Notwithstanding any other provision of this
section, during the 2-year period beginning on
January 1, 1993, the annual target under this
section for low- and moderate-income mort-
gage purchases for each enterprise shall be 30
percent of the total number of dwelling units
financed by mortgage purchases of the enter-
prise.

(2) Interim goal

During such 2-year period, the Secretary
shall establish a separate annual goal for each
enterprise, the achievement of which shall re-
quire—

(A) an enterprise that is not meeting the
target under paragraph (1) upon January 1,
1993, to improve its performance relative to
such target annually and, to the maximum
extent feasible, to meet such target at the
conclusion of such 2-year period; and

(B) an enterprise that is meeting the tar-
get under paragraph (1) upon January 1, 1993,
to improve its performance relative to the
target.

(3) Implementation

The Secretary shall establish any require-
ments necessary to implement the transition
provisions under this subsection by notice,
after providing the enterprises with an oppor-
tunity to review and comment not less than 30
days before the issuance of such notice. Such
notice shall be issued not later than the expi-
ration of the 90-day period beginning upon Oc-
tober 28, 1992, and shall be effective upon issu-
ance.

(Pub. L. 102-550, title XIII, §1332, Oct. 28, 1992, 106
Stat. 3956.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this title’’, meaning title XIII of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIII to the Code, see Short Title note set out
under section 4501 of this title and Tables.

The Federal National Mortgage Association Charter
Act, referred to in subsec. (a), is title III of act June 27,
1934, ch. 847, 48 Stat. 1252, as amended, which is classi-
fied generally to subchapter IIT (§1716 et seq.) of chap-
ter 13 of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 1716 of this title and Tables.

The Federal Home Loan Mortgage Corporation Act,
referred to in subsec. (a), is title IIT of Pub. L. 91-351,
July 24, 1970, 84 Stat. 451, as amended, which is classi-
fied generally to chapter 11A (§1451 et seq.) of this title.
For complete classification of this Act to the Code, see
Short Title and Statement of Purpose note set out
under section 1451 of this title and Tables.

EFFECTIVE DATE

Section 1338 of Pub. L. 102-550 provided that: ‘‘The
housing goals established under sections 1332(d), 1333(d),
and 1334(d) [12 U.S.C. 4562(d), 4563(d), 4564(d)] shall not
become effective until January 1, 1993.”’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4544, 4561, 4565,
4566, 4567, 4589 of this title.
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§4563. Special affordable housing goal

(a) Establishment
(1) In general

The Secretary shall establish a special an-
nual goal designed to adjust the purchase by
each enterprise of mortgages on rental and
owner-occupied housing to meet the then-ex-
isting unaddressed needs of, and affordable to,
low-income families in low-income areas and
very low-income families. The special afford-
able housing goal established under this sec-
tion for an enterprise shall not be less than 1
percent of the dollar amount of the mortgage
purchases by the enterprise for the previous
year.

(2) Standards

In establishing the special affordable hous-
ing goal for an enterprise, the Secretary shall
consider—

(A) data submitted to the Secretary in
connection with the special affordable hous-
ing goal for previous years;

(B) the performance and efforts of the en-
terprise toward achieving the special afford-
able housing goal in previous years;

(C) national housing needs within the cat-
egories set forth in this section;

(D) the ability of the enterprise to lead the
industry in making mortgage credit avail-
able for low-income and very low-income
families; and

(E) the need to maintain the sound finan-
cial condition of the enterprise.

(b) Full credit activities
(1) In general

The Secretary shall give full credit toward
achievement of the special affordable housing
goal under this section (for purposes of section
4566 of this title) to the following activities:

(A) Federally related mortgages

The purchase or securitization of federally
insured or guaranteed mortgages, if—

(i) such mortgages cannot be readily
securitized through the Government Na-
tional Mortgage Association or any other
Federal agency;

(ii) participation of the enterprise sub-
stantially enhances the affordability of
the housing subject to such mortgages;
and

(iii) the mortgages involved are on hous-
ing that otherwise qualifies under such
goal to be considered for purposes of such
goal.

(B) Portfolios

The purchase or refinancing of existing,
seasoned portfolios of loans, if—

(i) the seller is engaged in a specific pro-
gram to use the proceeds of such sales to
originate additional loans that meet such
goal; and

(ii) such purchases or refinancings sup-
port additional lending for housing that
otherwise qualifies under such goal to be
considered for purposes of such goal.

(C) RTC and FDIC loans

The purchase of direct loans made by the
Resolution Trust Corporation or the Federal
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Deposit Insurance such
loans—

(i) are not guaranteed by such agencies
themselves or other Federal agencies;

(ii) are made with recourse provisions
similar to those offered through private
mortgage insurance or other conventional
sellers; and

(iii) are made for the purchase of housing
that otherwise qualifies under such goal to
be considered for purposes of such goal.

Corporation, if

(2) Exclusion

No credit toward the achievement of the spe-
cial affordable housing goal may be given to
the purchase or securitization of mortgages
associated with the refinancing of the existing
enterprise portfolios.

(e) Use of borrower and tenant income

(1) In general

The Secretary shall monitor the perform-
ance of each enterprise in carrying out this
section and shall evaluate such performance
(for purposes of section 4566 of this title) based
on—

(A) in the case of an owner-occupied dwell-
ing, the mortgagor’s income at the time of
origination of the mortgage; or

(B) in the case of a rental dwelling—

(i) the income of the prospective or ac-
tual tenants of the property, where such
data are available; or

(ii) the rent levels affordable to low-in-
come and very low-income families, where
the data referred to in clause (i) are not
available.

(2) Affordability

For the purpose of paragraph (1)(B)(ii), a
rent level shall be considered affordable if it
does not exceed 30 percent of the maximum in-
come level of the income categories referred
to in this section, with appropriate adjust-
ments for unit size as measured by the number
of bedrooms.

(d) Transition

(1) FNMA mortgage purchases

Notwithstanding any other provision of this
section, during the 2-year period beginning on
January 1, 1993, the special affordable housing
goal for the Federal National Mortgage Asso-
ciation shall include mortgage purchases of
not less than $2,000,000,000 (for such 2-year pe-
riod), with one-half of such purchases consist-
ing of mortgages on single family housing and
one-half consisting of mortgages on multifam-
ily housing.

(2) FHLMC mortgage purchases

Notwithstanding any other provision of this
section, during the 2-year period beginning on
January 1, 1993, the special affordable housing
goal for the Federal Home Loan Mortgage Cor-
poration shall include mortgage purchases of
not less than $1,500,000,000 (for such 2-year pe-
riod), with one-half of such purchases consist-
ing of mortgages on single family housing and
one-half consisting of mortgages on multifam-
ily housing.
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(3) Income characteristics for mortgage pur-
chases

(A) Multifamily mortgages

The special affordable housing goals estab-
lished under paragraphs (1) and (2) shall pro-
vide that, of mortgages on multifamily
housing that are purchased and contribute
to the achievement of such goals—

(i) 45 percent shall be mortgages on
multifamily housing affordable to low-in-
come families; and

(ii) 55 percent shall be mortgages on
multifamily housing in which—

(I) at least 20 percent of the units are
affordable to families whose incomes do
not exceed 50 percent of the median in-
come for the area; or

(IT) at least 40 percent of the units are
affordable to very low-income families.

(B) Single family mortgages

The special affordable housing goals estab-
lished under paragraphs (1) and (2) shall pro-
vide that, of mortgages on single family
housing that are purchased and contribute
to the achievement of such goals—

(i) 45 percent shall be mortgages of low-
income families who live in census tracts
in which the median income does not ex-
ceed 80 percent of the area median income;
and

(ii) 55 percent shall be mortgages of very
low-income families.

(C) Compliance with special affordable hous-
ing goals

Only the portion of mortgages on multi-
family housing purchased by an enterprise
that are attributable to units affordable to
low-income families shall contribute to the
achievement of the special affordable hous-
ing goals under subparagraph (A)(ii).

(4) Implementation

The Secretary shall establish any require-
ments necessary to implement the transition
provisions under this subsection by notice,
after providing the enterprises with an oppor-
tunity to review and comment not less than 30
days before the issuance of such notice. Such
notice shall be issued not later than the expi-
ration of the 90-day period beginning upon Oc-
tober 28, 1992, and shall be effective upon issu-
ance.

(Pub. L. 102-550, title XIII, §1333, Oct. 28, 1992, 106
Stat. 3958.)

EFFECTIVE DATE

Housing goals established under subsec. (d) of this
section effective Jan. 1, 1993, see section 1338 of Pub. L.
102-550, set out as a note under section 4562 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 4544, 4561, 4565,

4566, 4567, 4589 of this title.

§4564. Central cities, rural areas, and other un-
derserved areas housing goal

(a) In general

The Secretary shall establish an annual goal
for the purchase by each enterprise of mortgages
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on housing located in central cities, rural areas,
and other underserved areas. The Secretary may
establish separate subgoals within the goal
under this section and such subgoals shall not be
enforceable under the provisions of section 4566
of this title, any other provision of this chapter,
or any provision of the Federal National Mort-
gage Association Charter Act [12 U.S.C. 1716 et
seq.] or the Federal Home Loan Mortgage Cor-
poration Act [12 U.S.C. 1451 et seq.].

(b) Factors to be applied

In establishing the housing goal under this
section, the Secretary shall consider—

(1) urban and rural housing needs and the
housing needs of underserved areas;

(2) economic, housing, and demographic con-
ditions;

(3) the performance and efforts of the enter-
prises toward achieving the central cities,
rural areas, and other underserved areas hous-
ing goal in previous years;

(4) the size of the conventional mortgage
market for central cities, rural areas, and
other underserved areas relative to the size of
the overall conventional mortgage market;

(5) the ability of the enterprises to lead the
industry in making mortgage credit available
throughout the United States, including cen-
tral cities, rural areas, and other underserved
areas; and

(6) the need to maintain the sound financial
condition of the enterprises.

(c) Location of properties

The Secretary shall monitor the performance
of each enterprise in carrying out this section
and shall evaluate such performance (for pur-
poses of section 4566 of this title) based on the
location of the properties subject to mortgages
purchased by each enterprise.

(d) Transition
(1) Interim target

Notwithstanding any other provision of this
section, during the 2-year period beginning on
January 1, 1993, the annual target under this
section for purchases by each enterprise of
mortgages on housing located in central cities
shall be 30 percent of the total number of
dwelling units financed by mortgage purchases
of the enterprise.

(2) Interim goal

During such 2-year period, the Secretary
shall establish a separate annual goal for each
enterprise, the achievement of which shall re-
quire—

(A) an enterprise that is not meeting the
target under paragraph (1) upon January 1,
1993, to improve its performance relative to
such target annually and, to the maximum
extent feasible, to meet such target at the
conclusion of such 2-year period; and

(B) an enterprise that is meeting the tar-
get under paragraph (1) upon January 1, 1993,
to improve its performance relative to the
target.

(3) “Central city” defined

For purposes of this subsection, the term
‘“‘central city’” means any political subdivision
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designated as a central city by the Office of
Management and Budget.

(4) Implementation

The Secretary shall establish any require-
ments necessary to implement the transition
provisions under this subsection by notice,
after providing the enterprises with an oppor-
tunity to review and comment not less than 30
days before the issuance of such notice. Such
notice shall be issued not later than the expi-
ration of the 90-day period beginning upon Oc-
tober 28, 1992, and shall be effective upon issu-
ance.

(Pub. L. 102-550, title XIII, §1334, Oct. 28, 1992, 106
Stat. 3960.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this title”’, meaning title XIII of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIII to the Code, see Short Title note set out
under section 4501 of this title and Tables.

The Federal National Mortgage Association Charter
Act, referred to in subsec. (a), is title III of act June 27,
1934, ch. 847, 48 Stat. 1252, as amended, which is classi-
fied generally to subchapter III (§1716 et seq.) of chap-
ter 13 of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 1716 of this title and Tables.

The Federal Home Loan Mortgage Corporation Act,
referred to in subsec. (a), is title III of Pub. L. 91-351,
July 24, 1970, 84 Stat. 451, as amended, which is classi-
fied generally to chapter 11A (§1451 et seq.) of this title.
For complete classification of this Act to the Code, see
Short Title and Statement of Purpose note set out
under section 1451 of this title and Tables.

EFFECTIVE DATE

Housing goals established under subsec. (d) of this
section effective Jan. 1, 1993, see section 1338 of Pub. L.
102-550, set out as a note under section 4562 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4544, 4561, 4565,
4566, 4567, 4589 of this title.

§4565. Other requirements
(a) In general

To meet the low- and moderate-income hous-
ing goal under section 4562 of this title, the spe-
cial affordable housing goal under section 4563 of
this title, and the central cities, rural areas, and
other underserved areas housing goal under sec-
tion 4564 of this title, each enterprise shall—

(1) design programs and products that facili-
tate the use of assistance provided by the Fed-
eral Government and State and local govern-
ments;

(2) develop relationships with nonprofit and
for-profit organizations that develop and fi-
nance housing and with State and local gov-
ernments, including housing finance agencies;

(3) take affirmative steps to—

(A) assist primary lenders to make housing
credit available in areas with concentrations
of low-income and minority families, and

(B) assist insured depository institutions
to meet their obligations under the Commu-
nity Reinvestment Act of 1977 [12 U.S.C. 2901
et seq.],

which shall include developing appropriate
and prudent underwriting standards, business
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practices, repurchase requirements, pricing,
fees, and procedures;

(4) develop the institutional capacity to help
finance low- and moderate-income housing, in-
cluding housing for first-time homebuyers;
and

(5) assist in maintaining the affordability of
assisted units in eligible multifamily housing
projects with expiring contracts, as defined
under the Multifamily Assisted Housing Re-
form and Affordability Act of 1997.

(b) Affordable housing goals

Actions taken under subsection (a)(5) of this
section shall constitute part of the contribution
of each entity in meeting its affordable housing
goals under sections 4562, 4563, and 4564 of this
title for any fiscal year, as determined by the
Secretary.

(Pub. L. 102-550, title XIII, §1335, Oct. 28, 1992, 106
Stat. 3961; Pub. L. 105-65, title V, §517(c), Oct. 27,
1997, 111 Stat. 1403.)

REFERENCES IN TEXT

The Community Reinvestment Act of 1977, referred to
in subsec. (2)(3)(B), is title VIII of Pub. L. 95-128, Oct.
12, 1977, 91 Stat. 1147, as amended, which is classified
generally to chapter 30 (§2901 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 2901 of this title
and Tables.

The Multifamily Assisted Housing Reform and Af-
fordability Act of 1997, referred to in subsec. (a)(5), is
title V of Pub. L. 105-65, Oct. 27, 1997, 111 Stat. 1384. For
complete classification of this Act to the Code, see
Short Title of 1997 Amendment note set out under sec-
tion 1701 of this title and Tables.

AMENDMENTS

1997—Subsec. (a). Pub. L. 105-65, §517(c)(3), designated
existing provisions as subsec. (a) and inserted heading.

Subsec. (a)(5). Pub. L. 105-65, §517(c)(1), (2), (4), added
par. (b).

Subsec. (b). Pub. L. 105-65, §517(c)(4), added subsec.
(b).

§4566. Monitoring and enforcing
with housing goals

compliance

(a) In general
(1) Authority

The Secretary shall monitor and enforce
compliance with the housing goals established
under sections 4562, 4563, and 4564 of this title,
as provided in this section.

(2) Guidelines

The Secretary shall establish guidelines to
measure the extent of compliance with the
housing goals, which may assign full credit,
partial credit, or no credit toward achieve-
ment of the housing goals to different cat-
egories of mortgage purchase activities of the
enterprises, based on such criteria as the Sec-
retary deems appropriate.

(3) Extent of compliance

In determining compliance with the housing
goals established under this subpart, the Sec-
retary—

(A) shall consider any single mortgage
purchased by an enterprise as contributing
to the achievement of each housing goal for
which such mortgage purchase qualifies; and
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(B) may take into consideration the num-
ber of housing units financed by any mort-
gage on housing purchased by an enterprise.

(b) Notice and determination of failure to meet
goals

(1) Notice

If the Secretary determines that an enter-
prise has failed, or that there is a substantial
probability that an enterprise will fail, to
meet any housing goal established under sec-
tion 4562, 4563, or 4564 of this title, the Sec-
retary shall provide written notice to the en-
terprise of such a determination, the reasons
for such determination, the requirement to
submit a housing plan under subsection (c¢) of
this section, and the information on which the
Secretary based the determination or imposed
such requirement.

(2) Response period

(A) In general

During the 30-day period beginning on the
date that an enterprise is provided notice
under paragraph (1), the enterprise may sub-
mit to the Secretary any written informa-
tion that the enterprise considers appro-
priate for consideration by the Secretary in
determining whether such failure has oc-
curred or whether the achievement of such
goal was or is feasible.

(B) Extended period

The Secretary may extend the period
under subparagraph (A) for good cause for
not more than 30 additional days.

(C) Shortened period

The Secretary may shorten the period
under subparagraph (A) for good cause.
(D) Failure to respond

The failure of an enterprise to provide in-
formation during the 30-day period under
this paragraph (as extended or shortened)
shall waive any right of the enterprise to
comment on the proposed determination or
action of the Secretary.

(3) Consideration of information and deter-
mination

(A) In general

After the expiration of the response period
under paragraph (2) or upon receipt of infor-
mation provided during such period by the
enterprise, whichever occurs earlier, the
Secretary shall determine (i) whether the
enterprise has failed, or there is a substan-
tial probability that the enterprise will fail,
to meet the housing goal, and (ii) whether
(taking into consideration market and eco-
nomic conditions and the financial condition
of the enterprise) the achievement of the
housing goal was or is feasible.

(B) Considerations

In making such determinations, the Sec-
retary shall take into consideration any rel-
evant information submitted by the enter-
prise during the response period.

(C) Notice

The Secretary shall provide written notice

to the enterprise, the Committee on Bank-
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ing, Finance and Urban Affairs of the House
of Representatives, and the Committee on
Banking, Housing, and Urban Affairs of the
Senate, of—

(i) each determination that an enterprise
has failed, or that there is a substantial
probability that the enterprise will fail, to
meet a housing goal;

(ii) each determination that the achieve-
ment of a housing goal was or is feasible;
and

(iii) the reasons for each such determina-
tion.

Such notice shall respond to any informa-
tion submitted during the response period.

(c) Housing plans
(1) Requirement

If the Secretary finds pursuant to subsection
(b) of this section, that an enterprise has
failed, or that there is a substantial prob-
ability that an enterprise will fail, to meet
any housing goal established under section
4562, 4563, or 4564 of this title, and that the
achievement of the housing goal was or is fea-
sible, the Secretary shall require the enter-
prise to submit a housing plan under this sub-
section for approval by the Secretary.

(2) Contents

Each housing plan shall be a feasible plan
describing the specific actions the enterprise
will take—

(A) to achieve the goal for the next cal-
endar year; or

(B) if the Secretary determines that there
is a substantial probability that the enter-
prise will fail to meet a goal in the current
year, to make such improvements as are rea-
sonable in the remainder of such year.

The plan shall be sufficiently specific to en-
able the Secretary to monitor compliance pe-
riodically.

(3) Deadline for submission

The Secretary shall, by regulation, establish
a deadline for an enterprise to submit a hous-
ing plan to the Secretary, which may not be
more than 45 days after the enterprise is pro-
vided notice under subsection (b)(3) of this sec-
tion that a housing plan is required. The regu-
lations shall provide that the Secretary may
extend the deadline to the extent that the Sec-
retary determines necessary. Any extension of
the deadline shall be in writing and for a time
certain.

(4) Approval

The Secretary shall review each housing
plan submitted under this subsection and, not
later than 30 days after submission of the plan,
approve or disapprove the plan. The Secretary
may extend the period for approval or dis-
approval for a single additional 30-day period
if the Secretary determines it necessary. The
Secretary shall approve any plan that the Sec-
retary determines is likely to succeed, and
conforms with the Federal National Mortgage
Association Charter Act [12 U.S.C. 1716 et seq.]
or the Federal Home Loan Mortgage Corpora-
tion Act [12 U.S.C. 1451 et seq.] (as applicable),
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this chapter, and any other applicable laws
and regulations.

(5) Notice of approval and disapproval

The Secretary shall provide written notice
to any enterprise submitting a housing plan of
the approval or disapproval of the plan (which
shall include the reasons for any disapproval
of the plan) and of any extension of the period
for approval or disapproval.

(6) Resubmission

If the initial housing plan submitted by an
enterprise is disapproved, the enterprise shall
submit an amended plan acceptable to the
Secretary within 30 days or such longer period
that the Secretary determines is in the public
interest.

(Pub. L. 102-550, title XIII, §1336, Oct. 28, 1992, 106
Stat. 3962.)

REFERENCES IN TEXT

The Federal National Mortgage Association Charter
Act, referred to in subsec. (¢)(4), is title III of act June
27, 1934, ch. 847, 48 Stat. 1252, as amended, which is clas-
sified generally to subchapter III (§1716 et seq.) of chap-
ter 13 of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 1716 of this title and Tables.

The Federal Home Loan Mortgage Corporation Act,
referred to in subsec. (¢)(4), is title III of Pub. L. 91-351,
July 24, 1970, 84 Stat. 4561, as amended, which is classi-
fied generally to chapter 11A (§1451 et seq.) of this title.
For complete classification of this Act to the Code, see
Short Title and Statement of Purpose note set out
under section 1451 of this title and Tables.

This chapter, referred to in subsec. (¢)(4), was in the
original ‘‘this title’’, meaning title XIII of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIII to the Code, see Short Title note set out
under section 4501 of this title and Tables.

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4562, 4563, 4564,
4581, 4585, 4631, 4636 of this title.

§4567. Reports during transition

Each enterprise shall submit to the Secretary,
the Committee on Banking, Finance and Urban
Affairs of the House of Representatives, and the
Committee on Banking, Housing, and Urban Af-
fairs of the Senate, a report for each transi-
tional housing goal for the enterprise under sec-
tion 4562(d), 4563(d), or 4564(d) of this title, de-
scribing the actions the enterprise plans to take
to meet such goal. Each such report shall be
submitted within 45 days after the establish-
ment of the goal for which the report is submit-
ted.
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(Pub. L. 102-550, title XIII, §1337, Oct. 28, 1992, 106
Stat. 3964.)

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4581, 4585, 4631,
4636 of this title.

SUBPART 3—ENFORCEMENT OF HOUSING GOALS

§4581. Cease-and-desist proceedings
(a) Grounds for issuance

The Secretary may issue and serve a notice of
charges under this section upon an enterprise if,
in the determination of the Secretary—

(1) the enterprise has failed to submit a
housing plan that substantially complies with
section 4566(c) of this title within the applica-
ble period;

(2) the enterprise is engaging or has engaged,
or the Secretary has reasonable cause to be-
lieve that the enterprise is about to engage, in
any failure to make a good faith effort to com-
ply with a housing plan for the enterprise sub-
mitted and approved under section 4566(c) of
this title; or

(3) the enterprise has failed to submit the in-
formation required under subsection (m) or (n)
of section 1723a of this title, subsection (e) or
(f) of section 1456 of this title, or section 4567
of this title.

(b) Procedure
(1) Notice of charges

Each notice of charges shall contain a state-
ment of the facts constituting the alleged con-
duct and shall fix a time and place at which a
hearing will be held to determine on the
record whether an order to cease and desist
from such conduct should issue.

(2) Issuance of order

If the Secretary finds on the record made at
such hearing that any conduct specified in the
notice of charges has been established (or the
enterprise consents pursuant to section
4582(a)(4) of this title), the Secretary may
issue and serve upon the enterprise an order
requiring the enterprise to (A) submit a hous-
ing plan in compliance with section 4566(c) of
this title, (B) comply with the housing plan, or
(C) provide the information required under
subsection (m) or (n) of section 1723a of this
title, subsection (e) or (f) of section 1456 of this
title, or section 4567 of this title.

(c) Effective date

An order under this section shall become effec-
tive upon the expiration of the 30-day period be-
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ginning on the service of the order upon the en-
terprise (except in the case of an order issued
upon consent, which shall become effective at
the time specified therein), and shall remain ef-
fective and enforceable as provided in the order,
except to the extent that the order is stayed,
modified, terminated, or set aside by action of
the Secretary or otherwise, as provided in this
subpart.

(d) Transition period limitation

The Secretary may not impose any cease-and-
desist order under this section for any failure by
an enterprise, during the 2-year period begin-
ning on the! January 1, 1993, to comply with an
approved housing plan, unless the Secretary de-
termines that the enterprise has intentionally
failed to make a good faith effort to comply
with the approved plan.

(Pub. L. 102-550, title XIII, §1341, Oct. 28, 1992, 106
Stat. 3964.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4582, 4583, 4584
of this title.

§ 4582. Hearings

(a) Requirements
(1) Venue and record

Any hearing under section 4581 or 4585 of this
title shall be held on the record and in the Dis-
trict of Columbia.

(2) Timing

Any such hearing shall be fixed for a date
not earlier than 30 days nor later than 60 days
after service of the notice of charges under
section 45681(b)(1) of this title or determination
to impose a penalty under section 4585(c)(1) of
this title, unless an earlier or a later date is
set by the hearing officer at the request of the
enterprise served.

(3) Procedure

Any such hearing shall be conducted in ac-
cordance with chapter 5 of title 5.

(4) Failure to appear

If the enterprise served fails to appear at the
hearing through a duly authorized representa-
tive, such enterprise shall be deemed to have
consented to the issuance of the cease-and-de-
sist order or the imposition of the penalty for
which the hearing is held.

(b) Issuance of order
(1) In general

After any such hearing, and within 90 days
after the enterprise has been notified that the
case has been submitted to the Secretary for
final decision, the Secretary shall render the
decision (which shall include findings of fact
upon which the decision is predicated) and
shall issue and serve upon the enterprise an
order or orders consistent with the provisions
of this subpart.

(2) Modification

Judicial review of any such order shall be
exclusively as provided in section 4583 of this

180 in original.
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title. Unless such a petition for review is time-
ly filed as provided in section 4583 of this title,
and thereafter until the record in the proceed-
ing has been filed as so provided, the Sec-
retary may at any time, modify, terminate, or
set aside any such order, upon such notice and
in such manner as the Secretary considers
proper. Upon such filing of the record, the Sec-
retary may modify, terminate, or set aside
any such order with permission of the court.

(Pub. L. 102-550, title XIII, §1342, Oct. 28, 1992, 106
Stat. 3965.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4581, 4583, 4585,
4586 of this title.

§4583. Judicial review
(a) Commencement

An enterprise that is a party to a proceeding
under section 4581 or 4585 of this title may ob-
tain review of any final order issued under such
section by filing in the United States Court of
Appeals for the District of Columbia Circuit,
within 30 days after the date of service of such
order, a written petition praying that the order
of the Secretary be modified, terminated, or set
aside. The clerk of the court shall transmit a
copy of the petition to the Secretary.

(b) Filing of record

Upon receiving a copy of a petition, the Sec-
retary shall file in the court the record in the
proceeding, as provided in section 2112 of title
28.

(e) Jurisdiction

Upon the filing of a petition, such court shall
have jurisdiction, which upon the filing of the
record by the Secretary shall (except as pro-
vided in the last sentence of section 4582(b)(2) of
this title) be exclusive, to affirm, modify, termi-
nate, or set aside, in whole or in part, the order
of the Secretary.

(d) Review

Review of such proceedings shall be governed
by chapter 7 of title 5.

(e) Order to pay penalty

Such court shall have the authority in any
such review to order payment of any penalty im-
posed by the Secretary under this subpart.

(f) No automatic stay

The commencement of proceedings for judicial
review under this section shall not, unless spe-
cifically ordered by the court, operate as a stay
of any order issued by the Secretary.

(Pub. L. 102-550, title XIII, §1343, Oct. 28, 1992, 106
Stat. 3966.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 4582, 4585, 4586
of this title.
§ 4584. Enforcement and jurisdiction

(a) Enforcement

The Secretary may request the Attorney Gen-
eral of the United States to bring an action in
the United States District Court for the District
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of Columbia for the enforcement of any effective
notice or order issued under section 4581 or 4585
of this title. Such court shall have jurisdiction
and power to order and require compliance here-
with.

(b) Limitation on jurisdiction

Except as otherwise provided in this subpart,
no court shall have jurisdiction to affect, by in-
junction or otherwise, the issuance or enforce-
ment of any notice or order under section 4581 or
4585 of this title, or to review, modify, suspend,
terminate, or set aside any such notice or order.

(Pub. L. 102-550, title XIII, §1344, Oct. 28, 1992, 106
Stat. 3966.)

§4585. Civil money penalties
(a) Authority

The Secretary may impose a civil money pen-
alty, in accordance with the provisions of this
section, on any enterprise that has failed—

(1) to submit a housing plan that substan-
tially complies with section 4566(c) of this
title within the applicable period;

(2) to make a good faith effort to comply
with a housing plan for the enterprise submit-
ted and approved under section 4566(c) of this
title; or

(3) to submit the information required under
subsection (m) or (n) of section 1723a of this
title, subsection (e) or (f) of section 1456 of this
title, or section 4567 of this title.

(b) Amount of penalty

The amount of the penalty, as determined by
the Secretary, may not exceed—

(1) for any failure described in subsection
(a)(1) of this section, $25,000 for each day that
the failure occurs; and

(2) for any failure described in subsection
(a)(2) or (3) of this section, $10,000 for each day
that the failure occurs.

(¢) Procedures
(1) Establishment

The Secretary shall establish standards and
procedures governing the imposition of civil
money penalties under this section. Such
standards and procedures—

(A) shall provide for the Secretary to no-
tify the enterprise in writing of the Sec-
retary’s determination to impose the pen-
alty, which shall be made on the record;

(B) shall provide for the imposition of a
penalty only after the enterprise has been
given an opportunity for a hearing on the
record pursuant to section 4582 of this title;
and

(C) may provide for review by the Director
for any determination or order, or interlocu-
tory ruling, arising from a hearing.

(2) Factors in determining amount of penalty

In determining the amount of a penalty
under this section, the Secretary shall give
consideration to such factors as the gravity of
the offense, any history of prior offenses, abil-
ity to pay the penalty, injury to the public,
benefits received, deterrence of future viola-
tions, and such other factors as the Secretary
may determine, by regulation, to be appro-
priate.
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(d) Action to collect penalty

If an enterprise fails to comply with an order
by the Secretary imposing a civil money penalty
under this section, after the order is no longer
subject to review as provided by sections 4582
and 45683 of this title, the Secretary may request
the Attorney General of the United States to
bring an action in the United States District
Court for the District of Columbia to obtain a
monetary judgment against the enterprise and
such other relief as may be available. The mone-
tary judgment may, in the court’s discretion, in-
clude the attorneys fees and other expenses in-
curred by the United States in connection with
the action. In an action under this subsection,
the validity and appropriateness of the order im-
posing the penalty shall not be subject to re-
view.

(e) Settlement by Secretary

The Secretary may compromise, modify, or
remit any civil money penalty which may be, or
has been, imposed under this section.

(f) Transition period limitation

The Secretary may not impose any civil
money penalty under this section for any failure
by an enterprise, during the 2-year period begin-
ning on January 1, 1993, to comply with an ap-
proved housing plan, unless the Secretary deter-
mines that the enterprise has intentionally
failed to make a good faith effort to comply
with an approved plan.

(g) Deposit of penalties

The Secretary shall deposit any civil money
penalties collected under this section into the
general fund of the Treasury.

(Pub. L. 102-550, title XIII, §1345, Oct. 28, 1992, 106
Stat. 3966.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4582, 4583, 4584
of this title.

§4586. Public disclosure of final orders and
agreements

(a) In general

The Secretary shall make available to the
public—

(1) any written agreement or other written
statement for which a violation may be re-
dressed by the Secretary or any modification
to or termination thereof, unless the Sec-
retary, in the Secretary’s discretion, deter-
mines that public disclosure would be con-
trary to the public interest or determines
under subsection (c) of this section that public
disclosure would seriously threaten the finan-
cial health or security of the enterprise;

(2) any order that is issued with respect to
any administrative enforcement proceeding
initiated by the Secretary under this subpart
and that has become final in accordance with
sections 4582 and 4583 of this title; and

(3) any modification to or termination of
any final order made public pursuant to this
subsection.

(b) Hearings

All hearings with respect to any notice of
charges issued by the Secretary shall be open to
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the public, unless the Secretary, in the Sec-
retary’s discretion, determines that holding an
open hearing would be contrary to the public in-
terest.

(c) Delay of public disclosure under exceptional
circumstances

If the Secretary makes a determination in
writing that the public disclosure of any final
order pursuant to subsection (a) of this section
would seriously threaten the financial sound-
ness of the enterprise, the Secretary may delay
the public disclosure of such order for a reason-
able time.

(d) Documents filed under seal in public enforce-
ment hearings

The Secretary may file any document or part
thereof under seal in any hearing under this sub-
part if the Secretary determines in writing that
disclosure thereof would be contrary to the pub-
lic interest.

(e) Retention of documents

The Secretary shall keep and maintain a
record, for not less than 6 years, of all docu-
ments described in subsection (a) of this section
and all enforcement agreements and other su-
pervisory actions and supporting documents is-
sued with respect to or in connection with any
enforcement proceeding initiated by the Sec-
retary under this subpart.

(f) Disclosures to Congress

This section may not be construed to author-
ize the withholding, or to prohibit the disclo-
sure, of any information to the Congress or any
committee or subcommittee thereof.

(Pub. L. 102-550, title XIII, §1346, Oct. 28, 1992, 106
Stat. 3968.)

§4587. Notice of service

Any service required or authorized to be made
by the Secretary under this subpart may be
made by registered mail or in such other man-
ner reasonably calculated to give actual notice,
as the Secretary may by regulation or otherwise
provide.

(Pub. L. 102-550, title XIII, §1347, Oct. 28, 1992, 106
Stat. 3968.)

§ 4588. Subpoena authority

(a) In general

In the course of or in connection with any ad-
ministrative proceeding under this subpart, the
Secretary shall have the authority—

(1) to administer oaths and affirmations;

(2) to take and preserve testimony under
oath;

(3) to issue subpoenas and subpoenas duces
tecum; and

(4) to revoke, quash, or modify subpoenas
and subpoenas duces tecum issued by the Sec-
retary.

(b) Witnesses and documents

The attendance of witnesses and the produc-
tion of documents provided for in this section
may be required from any place in any State at
any designated place where such proceeding is
being conducted.
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(c) Enforcement

The Secretary may request the Attorney Gen-
eral of the United States to bring an action in
the United States district court for the judicial
district in which such proceeding is being con-
ducted, or where the witness resides or conducts
business, or the United States District Court for
the District of Columbia, for enforcement of any
subpoena or subpoena duces tecum issued pursu-
ant to this section. Such courts shall have juris-
diction and power to order and require compli-
ance therewith.

(d) Fees and expenses

Witnesses subpoenaed under this section shall
be paid the same fees and mileage that are paid
witnesses in the district courts of the United
States. Any court having jurisdiction of any
proceeding instituted under this section by an
enterprise may allow to any such party such
reasonable expenses and attorneys fees as the
court deems just and proper. Such expenses and
fees shall be paid by the enterprise or from its
assets.

(Pub. L. 102-550, title XIII, §1348, Oct. 28, 1992, 106
Stat. 3968.)

§4589. Regulations

The Secretary shall issue any final regulations
necessary to implement the provisions of this
part (not including the provisions of sections
4562(d), 4563(d), and 4564(d) of this title, relating
to transition housing goals) not later than the
expiration of the 18-month period beginning on
October 28, 1992. Such regulations shall be issued
after notice and opportunity for public comment
pursuant to the provisions of section 5563 of title
5.

(Pub. L. 102-550, title XIII, §1349, Oct. 28, 1992, 106
Stat. 3969.)

PART C—MISCELLANEOUS PROVISIONS

§4601. Review of underwriting guidelines

(a) Study

Each of the enterprises shall conduct a study
to review the underwriting guidelines of the en-
terprise. The studies shall examine—

(1) the extent to which the underwriting
guidelines prevent or inhibit the purchase or
securitization of mortgages for housing lo-
cated in mixed-use, urban center, and pre-
dominantly minority neighborhoods and for
housing for low- and moderate-income fami-
lies;

(2) the standards employed by private mort-
gage insurers and the extent to which such
standards inhibit the purchase and securitiza-
tion by the enterprises of mortgages described
in paragraph (1); and

(3) the implications of implementing under-
writing standards that—

(A) establish a downpayment requirement
for mortgagors of 5 percent or less;

(B) allow the use of cash on hand as a
source for downpayments; and

(C) approve borrowers who have a credit
history of delinquencies if the borrower can
demonstrate a satisfactory credit history for
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at least the 12-month period ending on the
date of the application for the mortgage.

(b) Report

Not later than the expiration of the 1-year pe-
riod beginning on October 28, 1992, each enter-
prise shall submit to the Secretary, the Com-
mittee on Banking, Finance and Urban Affairs
of the House of Representatives, and the Com-
mittee on Banking, Housing, and Urban Affairs
of the Senate a report regarding the study con-
ducted by the enterprise under subsection (a) of
this section. Each report shall include any rec-
ommendations of the enterprise for better meet-
ing the housing needs of low- and moderate-in-
come families.

(Pub. L. 102-550, title XIII, §1354, Oct. 28, 1992, 106
Stat. 3970.)

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

§4602. Studies of effects of privatization of
FNMA and FHLMC

(a) In general

The Comptroller General of the United States,
the Secretary of Housing and Urban Develop-
ment, the Secretary of the Treasury, and the Di-
rector of the Congressional Budget Office shall
each conduct and submit to the Committee on
Banking, Finance and Urban Affairs of the
House of Representatives and the Committee on
Banking, Housing, and Urban Affairs of the Sen-
ate, not later than the expiration of the 2-year
period beginning on October 28, 1992, a study re-
garding the desirability and feasibility of re-
pealing the Federal charters of the Federal Na-
tional Mortgage Association and the Federal
Home Loan Mortgage Corporation, eliminating
any Federal sponsorship of the enterprises, and
allowing the enterprises to continue to operate
as fully private entities.

(b) Requirements

Each study shall particularly examine the ef-
fects of such privatization on—

(1) the requirements applicable to the Fed-
eral National Mortgage Association and the
Federal Home Loan Mortgage Corporation
under Federal law and the costs to the enter-
prises;

(2) the cost of capital to the enterprises;

(3) housing affordability and availability and
the cost of homeownership;

(4) the level of secondary mortgage market
competition subsequently available in the pri-
vate sector;

(5) whether increased amounts of capital
would be necessary for the enterprises to con-
tinue operation;
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(6) the secondary market for residential
loans and the liquidity of such loans; and

(7) any other factors that the Comptroller
General, the Secretary of Housing and Urban
Development, the Secretary of the Treasury,
or the Director of the Congressional Budget
Office deems appropriate to enable the Con-
gress to evaluate the desirability and feasibil-
ity of privatization of the enterprises.

(¢) Information

The Federal National Mortgage Association
and the Federal Home Loan Mortgage Corpora-
tion shall provide full and prompt access to the
Comptroller General, the Secretary of Housing
and Urban Development, the Secretary of the
Treasury, and the Director of the Congressional
Budget Office to any books, records, and other
information requested for the purposes of con-
ducting the studies under this section.

(d) Views of FNMA and FHLMC
(1) Consideration in studies

In conducting the studies under this section,
the Comptroller General, the Secretary of
Housing and Urban Development, the Sec-
retary of the Treasury, and the Director of the
Congressional Budget Office shall each con-
sider the views of the Federal National Mort-
gage Association and the Federal Home Loan
Mortgage Corporation.

(2) Direct report

The Federal National Mortgage Association
and the Federal Home Loan Mortgage Cor-
poration may each report directly to the Com-
mittee on Banking, Finance and Urban Affairs
of the House of Representatives and the Com-
mittee on Banking, Housing, and Urban Af-
fairs of the Senate on its own analysis of the
desirability and feasibility of repealing the
Federal charters of the enterprises, eliminat-
ing any Federal sponsorship, and allowing the
enterprises to continue to operate as fully pri-
vate entities.

(Pub. L. 102-550, title XIII, §1355, Oct. 28, 1992, 106
Stat. 3970.)

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

§4603. Transition

Before the expiration of the period ending 18
months after the appointment of the Director
under section 4512 of this title, any rules and
regulations promulgated before October 28, 1992,
by the Secretary pursuant to the Federal Na-
tional Mortgage Association Charter Act [12
U.S.C. 1716 et seq.] or the Federal Home Loan
Mortgage Corporation Act [12 U.S.C. 1451 et seq.]
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shall remain in effect unless modified, termi-
nated, superseded, or revoked by operation of
law or in accordance with law. Such rules and
regulations shall terminate, effective upon the
expiration of such period.

(Pub. L. 102-550, title XIII, §1356, Oct. 28, 1992, 106
Stat. 3971.)

REFERENCES IN TEXT

The Federal National Mortgage Association Charter
Act, referred to in text, is title IIT of act June 27, 1934,
ch. 847, 48 Stat. 1252, as amended, which is classified
generally to subchapter III (§1716 et seq.) of chapter 13
of this title. For complete classification of this Act to
the Code, see Short Title note set out under section
1716 of this title and Tables.

The Federal Home Loan Mortgage Corporation Act,
referred to in text, is title III of Pub. L. 91-351, July 24,
1970, 84 Stat. 451, as amended, which is classified gener-
ally to chapter 11A (§1451 et seq.) of this title. For com-
plete classification of this Act to the Code, see Short
Title and Statement of Purpose note set out under sec-
tion 1451 of this title and Tables.

SUBCHAPTER II—REQUIRED CAPITAL LEV-
ELS FOR ENTERPRISES AND SPECIAL
ENFORCEMENT POWERS

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 4513, 4516,
4631, 4635 of this title.

§4611. Risk-based capital levels
(a) Risk-based capital test

The Director shall, by regulation, establish a
risk-based capital test under this section for the
enterprises. When applied to an enterprise, the
risk-based capital test shall determine the
amount of total capital for the enterprise that is
sufficient for the enterprise to maintain positive
capital during a 10-year period in which the fol-
lowing circumstances occur (in this section re-
ferred to as the ‘‘stress period”’):

(1) Credit risk

With respect to mortgages owned or guaran-
teed by the enterprise and other obligations of
the enterprise, losses occur throughout the
United States at a rate of default and severity
(based on any measurements of default reason-
ably related to prevailing practice for that in-
dustry in determining capital adequacy) rea-
sonably related to the rate and severity that
occurred in contiguous areas of the United
States containing an aggregate of not less
than 5 percent of the total population of the
United States that, for a period of not less
than 2 years, experienced the highest rates of
default and severity of mortgage losses, in
comparison with such rates of default and se-
verity of mortgage losses in other such areas
for any period of such duration.

(2) Interest rate risk
(A) In general
Interest rates decrease as described in sub-
paragraph (B) or increase as described in
subparagraph (C), whichever would require
more capital for the enterprise.

(B) Decreases

The 10-year constant maturity Treasury
yield decreases during the first year of the
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stress period and will remain at the new
level for the remainder of the stress period.
The yield decreases to the lesser of—
(i) 600 basis points below the average
yield during the preceding 9 months, or
(ii) 60 percent of the average yield during
the preceding 3 years,

but in no case to a yield less than 50 percent
of the average yield during the preceding 9
months.

(C) Increases

The 10-year constant maturity Treasury
yield increases during the first year of the
stress period and will remain at the new
level for the remainder of the stress period.
The yield increases to the greater of—

(i) 600 basis points above the average
yield during the preceding 9 months, or

(ii) 160 percent of the average yield dur-
ing the preceding 3 years,

but in no case to a yield greater than 175
percent of the average yield during the pre-
ceding 9 months.

(D) Different terms to maturity

Yields of Treasury instruments with other
terms to maturity will change relative to
the 10-year constant maturity Treasury
yield in patterns and for durations that are
reasonably related to historical experience
and are judged reasonable by the Director.
(E) Large increases in yields

If the 10-year constant maturity Treasury
yield is assumed to increase by more than 50
percent over the average yield during the
preceding 9 months, the Director shall ad-
just the losses in paragraphs (1) and (3) to re-
flect a correspondingly higher rate of gen-
eral price inflation.

(3) New business
(A) In general

Any contractual commitments of the en-
terprise to purchase mortgages or issue se-
curities will be fulfilled. The characteristics
of resulting mortgage purchases, securities
issued, and other financing will be consist-
ent with the contractual terms of such com-
mitments, recent experience, and the eco-
nomic characteristics of the stress period.
No other purchases of mortgages shall be as-
sumed, except as provided in subparagraph
(B).

(B) Additional new business

The Director may, after consideration of
each of the studies required by subparagraph
(C), assume that the enterprise conducts ad-
ditional new business during the stress pe-
riod consistent with the following—

(i) Amount and product types

The amount and types of mortgages pur-
chased and their financing will be reason-
ably related to recent experience and the
economic characteristics of the stress pe-
riod.

(ii) Losses

Default and loss severity characteristics
of mortgages purchased will be reasonably
related to historical experience.
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(iii) Pricing

Prices charged by the enterprise in pur-
chasing new mortgages will be reasonably
related to recent experience and the eco-
nomic characteristics of the stress period.
The Director may assume that a reason-
able period of time would lapse before the
enterprise would recognize and react to
the characteristics of the stress period.
(iv) Interest rate risk

Interest rate risk on new mortgages pur-
chased will occur to an extent reasonably
related to historical experience.

(v) Reserves

The enterprise must maintain reserves
during and at the end of the stress period
on new business conducted during the first
5 years of the stress period reasonably re-
lated to the expected future losses on such
business, consistent with generally accept-
ed accounting principles and industry ac-
counting practice.

(C) Studies

Within 1 year after regulations are first is-
sued under subsection (e) of this section, the
Director of the Congressional Budget Office,
and the Comptroller General of the United
States shall each submit to the Committee
on Banking, Housing, and Urban Affairs of
the Senate and the Committee on Banking,
Finance and Urban Affairs of the House of
Representatives a study of the advisability
and appropriate form of any new business as-
sumptions under subparagraph (B).

(D) Effective date

The provisions of subparagraph (B) shall
become effective 4 years after regulations
are first issued under subsection (e) of this
section.

(4) Other activities

Losses or gains on other activities, including
interest rate and foreign exchange hedging ac-
tivities, shall be determined by the Director,
on the basis of available information, to be
consistent with the stress period.

(b) Considerations

(1) In general

In establishing the risk-based capital test
under subsection (a) of this section, the Direc-
tor shall take into account appropriate dis-
tinctions among types of mortgage products,
differences in seasoning of mortgages, and any
other factors the Director considers appro-
priate.

(2) Consistency

Characteristics of the stress period other
than those specifically set forth in subsection
(a) of this section, such as prepayment experi-
ence and dividend policies, will be those deter-
mined by the Director, on the basis of avail-
able information, to be most consistent with
the stress period.

(c) Risk-based capital level

For purposes of this subchapter, the risk-based

capital level for an enterprise shall be equal to
the sum of the following amounts:
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(1) Credit and interest rate risk

The amount of total capital determined by
applying the risk-based capital test under sub-
section (a) of this section to the enterprise.

(2) Management and operations risk

To provide for management and operations
risk, 30 percent of the amount of total capital
determined by applying the risk-based capital
test under subsection (a) of this section to the
enterprise.

(d) Definitions
For purposes of this section:
(1) Seasoning

The term ‘‘seasoning’® means the change
over time in the ratio of the unpaid principal
balance of a mortgage to the value of the prop-
erty by which such mortgage loan is secured,
determined on an annual basis by region, in
accordance with the Constant Quality Home
Price Index published by the Secretary of
Commerce (or any index of similar quality, au-
thority, and public availability that is regu-
larly used by the Federal Government).

(2) Type of mortgage product

The term ‘‘type of mortgage product’’ means
a classification of one or more mortgage prod-
ucts, as established by the Director, which
have similar characteristics from each set of
characteristics under the following subpara-
graphs:

(A) The property securing the mortgage
is—
(i) a residential property consisting of 1
to 4 dwelling units; or
(ii) a residential property consisting of
more than 4 dwelling units.

(B) The interest rate on the mortgage is—
(i) fixed; or
(ii) adjustable.

(C) The priority of the lien securing the
mortgage is—
(i) first; or
(ii) second or other.
(D) The term of the mortgage is—
(i) 1 to 15 years;
(ii) 16 to 30 years; or
(iii) more than 30 years.

(E) The owner of the property is—
(i) an owner-occupant; or
(ii) an investor.

(F) The unpaid principal balance of the
mortgage—

(i) will amortize completely over the
term of the mortgage and will not increase
significantly at any time during the term
of the mortgage;

(ii) will not amortize completely over
the term of the mortgage and will not in-
crease significantly at any time during the
term of the mortgage; or

(iii) may increase significantly at some
time during the term of the mortgage.

(G) Any other characteristics of the mort-
gage, as the Director may determine.
(e) Regulations
(1) Issuance

The Director shall issue final regulations es-
tablishing the risk-based capital test under
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this section not later than the expiration of
the 18-month period beginning on the date of
the appointment of the Director. Such regula-
tions shall be issued after notice and oppor-
tunity for public comment pursuant to the
provisions of section 553 of title 5 and shall
take effect upon issuance.

(2) Contents

The regulations under this subsection shall
contain specific requirements, definitions,
methods, variables, and parameters used under
the risk-based capital test and in implement-
ing the test (such as loan loss severity, float
income, loan-to-value ratios, taxes, yield
curve slopes, default experience, and prepay-
ment rates). The regulations shall be suffi-
ciently specific to permit an individual other
than the Director to apply the test in the
same manner as the Director.

(3) Confidentiality of information

Any person that receives any book, record,
or information from the Director or an enter-
prise to enable the risk-based capital test to
be applied shall—

(A) maintain the confidentiality of the
book, record, or information in a manner
that is generally consistent with the level of
confidentiality established for the material
by the Director or the enterprise; and

(B) be exempt from section 552 of title 5
with respect to the book, record, or informa-
tion.

(f) Availability of model

The Director shall provide copies of the statis-
tical model or models used to implement the
risk-based capital test under this section to the
Secretary, the Board of Governors of the Fed-
eral Reserve System, the Director of the Office
of Management and Budget, the Comptroller
General of the United States, and the Director
of the Congressional Budget Office. The Director
shall make copies of such model or models avail-
able for public acquisition and may charge a
reasonable fee for such copies.

(Pub. L. 102-550, title XIII, §1361, Oct. 28, 1992, 106
Stat. 3972.)

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 1426, 1452, 1718,
4542, 4614, 4615 of this title.
§4612. Minimum capital levels
(a) In general

For purposes of this subchapter, the minimum
capital level for each enterprise shall be the sum
of—
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(1) 2.50 percent of the aggregate on-balance
sheet assets of the enterprise, as determined
in accordance with generally accepted ac-
counting principles;

(2) 0.45 percent of the unpaid principal bal-
ance of outstanding mortgage-backed securi-
ties and substantially equivalent instruments
issued or guaranteed by the enterprise that
are not included in paragraph (1); and

(3) 0.45 percent of other off-balance sheet ob-
ligations of the enterprise not included in
paragraph (2) (excluding commitments in ex-
cess of 50 percent of the average dollar amount
of the commitments outstanding each quarter
over the preceding 4 quarters), except that the
Director shall adjust such percentage to re-
flect differences in the credit risk of such obli-
gations in relation to the instruments in-
cluded in paragraph (2).

(b) Transition

Notwithstanding subsection (a) of this section,
during the 18-month period beginning upon Oc-
tober 28, 1992, the minimum capital level for
each enterprise shall be the sum of—

(1) 2.25 percent of the aggregate on-balance
sheet assets of the enterprise, as determined
in accordance with generally accepted ac-
counting principles;

(2) 0.40 percent of the unpaid principal bal-
ance of outstanding mortgage-backed securi-
ties and substantially equivalent instruments
issued or guaranteed by the enterprise that
are not included in paragraph (1); and

(3) 0.40 percent of other off-balance sheet ob-
ligations of the enterprise not included in
paragraph (2) (excluding commitments in ex-
cess of 50 percent of the average dollar amount
of the commitments outstanding each quarter
over the preceding 4 quarters), except that the
Director shall adjust such percentage to re-
flect differences in the credit risk of such obli-
gations in relation to the instruments in-
cluded in paragraph (2).

(Pub. L. 102-550, title XIII, §1362, Oct. 28, 1992, 106
Stat. 3975.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1452, 1718, 4614,
4616, 4619 of this title.

§4613. Critical capital levels

For purposes of this subchapter, the critical
capital level for each enterprise shall be the sum
of—

(1) 1.25 percent of the aggregate on-balance
sheet assets of the enterprise, as determined
in accordance with generally accepted ac-
counting principles;

(2) 0.25 percent of the unpaid principal bal-
ance of outstanding mortgage-backed securi-
ties and substantially equivalent instruments
issued or guaranteed by the enterprise that
are not included in paragraph (1); and

(3) 0.25 percent of other off-balance sheet ob-
ligations of the enterprise not included in
paragraph (2) (excluding commitments in ex-
cess of 50 percent of the average dollar amount
of the commitments outstanding each quarter
over the preceding 4 quarters), except that the
Director shall adjust such percentage to re-
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flect differences in the credit risk of such obli-
gations in relation to the instruments in-
cluded in paragraph (2).

(Pub. L. 102-550, title XIII, §1363, Oct. 28, 1992, 106
Stat. 3976.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 4614 of this title.

§4614. Capital classifications

(a) In general

For purposes of this subchapter, the Director
shall classify the enterprises according to the
following capital classifications:

(1) Adequately capitalized

An enterprise shall be classified as ade-
quately capitalized if the enterprise—

(A) maintains an amount of total capital
that is equal to or exceeds the risk-based
capital level established for the enterprise
under section 4611 of this title; and

(B) maintains an amount of core capital
that is equal to or exceeds the minimum
capital level established for the enterprise
under section 4612 of this title.

(2) Undercapitalized

An enterprise shall be classified as under-
capitalized if—
(A) the enterprise—

(i) does not maintain an amount of total
capital that is equal to or exceeds the risk-
based capital level established for the en-
terprise; and

(ii) maintains an amount of core capital
that is equal to or exceeds the minimum
capital level established for the enterprise;
or

(B) the enterprise is otherwise classified as
undercapitalized under subsection (b)(1) of
this section.

(3) Significantly undercapitalized

An enterprise shall be classified as signifi-
cantly undercapitalized if—
(A) the enterprise—

(i) does not maintain an amount of total
capital that is equal to or exceeds the risk-
based capital level established for the en-
terprise;

(ii) does not maintain an amount of core
capital that is equal to or exceeds the min-
imum capital level established for the en-
terprise; and

(iii) maintains an amount of core capital
that is equal to or exceeds the critical cap-
ital level established for the enterprise
under section 4613 of this title; or

(B) the enterprise is otherwise classified as
significantly undercapitalized under sub-
section (b)(2) of this section or section
4615(b) of this title.

(4) Critically undercapitalized

An enterprise shall be classified as critically
undercapitalized if—
(A) the enterprise—
(i) does not maintain an amount of total
capital that is equal to or exceeds the risk-



§4615

based capital level established for the en-
terprise; and

(ii) does not maintain an amount of core
capital that is equal to or exceeds the crit-
ical capital level for the enterprise; or

(B) is otherwise classified as critically
undercapitalized under subsection (b)(3) of
this section or section 4616(b)(5) of this title.

(b) Discretionary classification

If at any time the Director determines in writ-
ing that an enterprise is engaging in conduct
not approved by the Director that could result
in a rapid depletion of core capital or that the
value of the property subject to mortgages held
or securitized by the enterprise has decreased
significantly, the Director may classify the en-
terprise—

(1) as undercapitalized, if the enterprise is
otherwise classified as adequately capitalized;

(2) as significantly undercapitalized, if the
enterprise is otherwise classified as under-
capitalized; and

(3) as critically undercapitalized, if the en-
terprise is otherwise classified as significantly
undercapitalized.

(¢) Quarterly determination

The Director shall determine the capital clas-
sification of the enterprises for purposes of this
subchapter on not less than a quarterly basis
(and as appropriate under subsection (b) of this
section). The first such determination shall be
made during the 3-month period beginning on
the appointment of the Director.

(d) Implementation

Notwithstanding any other provision of this
section, during the period beginning on October
28, 1992, and ending upon the effective date of
section 4615 of this title (as provided in section
4615(c) of this title), an enterprise shall be clas-
sified as adequately capitalized if the enterprise
maintains an amount of core capital that is
equal to or exceeds the minimum capital level
for the enterprise under section 4612 of this title.

(Pub. L. 102-550, title XIII, §1364, Oct. 28, 1992, 106
Stat. 3976.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4616, 4617, 4618,
4623 of this title.

§4615. Supervisory actions applicable to under-
capitalized enterprises

(a) Mandatory actions
(1) Capital restoration plan

An enterprise that is classified as under-
capitalized shall, within the time period pro-
vided in section 4622(b) and (d) of this title,
submit to the Director a capital restoration
plan that complies with section 4622 of this
title and carry out the plan after approval.

(2) Restriction on capital distributions

An enterprise that is classified as under-
capitalized may not make any capital dis-
tribution that would result in the enterprise
being reclassified as significantly under-
capitalized or critically undercapitalized.
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(b) Discretionary reclassification from wunder-
capitalized to significantly undercapitalized

The Director may reclassify as significantly
undercapitalized an enterprise that is classified
as undercapitalized (and the enterprise shall be
subject to the provisions of section 4616 of this
title) if—

(1) the enterprise does not submit a capital
restoration plan that is substantially in com-
pliance with section 4622 of this title within
the applicable period or the Director does not
approve the capital restoration plan submitted
by the enterprise; or

(2) the Director determines that the enter-
prise has failed to make, in good faith, reason-
able efforts necessary to comply with the cap-
ital restoration plan and fulfill the schedule
for the plan approved by the Director.

(c) Effective date

This section shall take effect upon the expira-
tion of the 1l-year period beginning on the date
of the effectiveness of the regulations issued
under section 4611(e) of this title establishing
the risk-based capital test.

(Pub. L. 102-550, title XIII, §1365, Oct. 28, 1992, 106
Stat. 3978.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4614, 4617, 4618,
4636 of this title.

§4616. Supervisory actions applicable to signifi-
cantly undercapitalized enterprises

(a) Mandatory supervisory actions
(1) Capital restoration plan

An enterprise that is classified as signifi-
cantly undercapitalized shall, within the time
period under section 4622(b) and (d) of this
title, submit to the Director a capital restora-
tion plan that complies with section 4622 of
this title and carry out the plan after ap-
proval.

(2) Restrictions on capital distributions

(A) Prior approval

An enterprise that is classified as signifi-
cantly undercapitalized may not make any
capital distribution that would result in the
enterprise being reclassified as critically
undercapitalized. An enterprise that is clas-
sified as significantly undercapitalized en-
terprise! may not make any other capital
distribution unless the Director approves the
distribution.

(B) Standard for approval

The Director may approve a capital dis-
tribution by an enterprise classified as sig-
nificantly undercapitalized only if the Direc-
tor determines that the distribution (i) will
enhance the ability of the enterprise to meet
the risk-based capital level and the mini-
mum capital level for the enterprise prompt-
ly, (ii) will contribute to the long-term fi-
nancial safety and soundness of the enter-
prise, or (iii) is otherwise in the public inter-
est.

180 in original. The word ‘‘enterprise’ probably should not ap-

pear.
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(b) Discretionary supervisory actions

In addition to any other actions taken by the
Director (including actions under subsection (a)
of this section), the Director may, at any time,
take any of the following actions with respect to
an enterprise that is classified as significantly
undercapitalized:

(1) Limitation on increase in obligations

Limit any increase in, or order the reduction
of, any obligations of the enterprise, including
off-balance sheet obligations.

(2) Limitation on growth

Limit or prohibit the growth of the assets of
the enterprise or require contraction of the as-
sets of the enterprise.

(3) Acquisition of new capital

Require the enterprise to acquire new cap-
ital in a form and amount determined by the
Director.

(4) Restriction of activities

Require the enterprise to terminate, reduce,
or modify any activity that the Director de-
termines creates excessive risk to the enter-
prise.

(5) Reclassification from significantly to criti-
cally undercapitalized

The Director may reclassify as critically
undercapitalized an enterprise that is classi-
fied as significantly undercapitalized (and the
enterprise shall be subject to the provisions of
section 4617 of this title) if—

(A) the enterprise does not submit a cap-
ital restoration plan that is substantially in
compliance with section 4622 of this title
within the applicable period or the Director
does not approve the capital restoration
plan submitted by the enterprise; or

(B) the Director determines that the enter-
prise has failed to make, in good faith, rea-
sonable efforts necessary to comply with the
capital restoration plan and fulfill the
schedule for the plan approved by the Direc-
tor.

(6) Conservatorship

Appoint a conservator for the enterprise in
accordance with the provisions of section 4619
of this title (excluding subsection (a)(1) and
(2)), but only if the Director determines—

(A) that the amount of core capital of the
enterprise is less than the minimum capital
level established for the enterprise under
section 4612 of this title; and

(B) that alternative remedies available to
the Director under this chapter are not sat-
isfactory.

(c) Effective date

This section shall take effect upon the first
classification of the enterprises within capital
classifications that occurs under section 4614 of
this title.

(Pub. L. 102-550, title XIII, §1366, Oct. 28, 1992, 106
Stat. 3978.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b)(6)(B), was in
the original ‘‘this title’’, meaning title XIII of Pub. L.
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102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIIT to the Code, see Short Title note set out
under section 4501 of this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4614, 4615, 4617,
4618, 4619, 4620, 4623, 4636 of this title.

§4617. Appointment of conservators for critically
undercapitalized enterprises

(a) Appointment
(1) In general

Upon a determination and notice under sec-
tion 4618(d) of this title that an enterprise is
critically undercapitalized and not later than
30 days after providing notice under section
4619(a)(3) of this title, the Director shall ap-
point a conservator for the enterprise in ac-
cordance with the provisions of section 4619 of
this title (excluding subsections! (a)(1) and
(2)).

(2) Exception

Notwithstanding paragraph (1), the Director
may determine not to appoint a conservator
for an enterprise classified as critically under-
capitalized, but only pursuant to a written
finding by the Director, with the written con-
currence of the Secretary of the Treasury,
that—

(A) the appointment of a conservator
would have serious adverse effects on eco-
nomic conditions of national financial mar-
kets or on the financial stability of the
housing finance market; and

(B) the public interest would be better
served by taking some other enforcement ac-
tion authorized under this chapter.

(b) Authority

The Director shall have the authority to take
any actions under sections 4615 and 4616 of this
title with respect to an enterprise under con-
servatorship.

(c) Approval of activities
(1) Conservator

The conservator of any enterprise classified
as critically undercapitalized may undertake
an activity subject to the approval of the Sec-
retary under section 4542 of this title only
with the additional approval of the Director.

(2) No conservator

If the Director determines under subsection
(a)(2) of this section not to appoint a conserva-
tor for an enterprise classified as critically
undercapitalized, the provisions of section 4616
of this title shall apply with respect to the en-
terprise.

(d) Effective date
This section shall take effect upon the first
classification of the enterprises within capital

classifications that occurs under section 4614 of
this title.

(Pub. L. 102-550, title XIII, §1367, Oct. 28, 1992, 106
Stat. 3980.)

180 in original. Probably should be ‘‘subsection’.
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REFERENCES IN TEXT

This chapter, referred to in subsec. (a)(2)(B), was in
the original ‘‘this title’’, meaning title XIII of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIII to the Code, see Short Title note set out
under section 4501 of this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4616, 4619, 4620,
4623 of this title.

§4618. Notice of classification and enforcement
action

(a) Notice

Before taking any action referred to in sub-
section (b) of this section, the Director shall
provide to the enterprise written notice of the
proposed action, which states the reasons for the
proposed action and the information on which
the proposed action is based.

(b) Applicability

The requirements of subsection (a) of this sec-
tion shall apply to the following actions:

(1) Classification or reclassification of an en-
terprise within a particular capital classifica-
tion under section 4614 of this title.

(2) Any discretionary supervisory action pur-
suant to section 4615 of this title.

(3) Any discretionary supervisory action pur-
suant to section 4616 of this title except a deci-
sion to appoint a conservator under section
4616(b)(6) of this title.

Notice of classification under paragraph (1) and
notice of supervisory actions under paragraph
(2) or (3) may be provided together in a single
notice under subsection (a) of this section.

(c) Response period
(1) In general

During the 30-day period beginning on the
date that an enterprise is provided notice
under subsection (a) of this section of a pro-
posed action, the enterprise may submit to the
Director any information relevant to the ac-
tion that the enterprise considers appropriate
for consideration by the Director in determin-
ing whether to take such action. The Director
may, at the discretion of the Director, hold an
informal administrative hearing to receive
and discuss such information and the proposed
determination.

(2) Extended period

The Director may extend the period under
paragraph (1) for good cause for not more than
30 additional days.

(3) Shortened period

The Director may shorten the period under
paragraph (1) if the Director determines that
the condition of the enterprise so requires or
the enterprise consents.

(4) Failure to respond

The failure of an enterprise to provide infor-
mation during the response period under this
subsection (as extended or shortened) shall
waive any right of the enterprise to comment
on the proposed action of the Director.
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(d) Consideration of information and determina-
tion

After the expiration of the response period
under subsection (¢) of this section or upon re-
ceipt of information provided during such period
by the enterprise, whichever occurs earlier, the
Director shall determine whether to take the ac-
tion proposed, taking into consideration any rel-
evant information submitted by the enterprise
during the response period. The Director shall
provide written notice of a determination to
take action and the reasons for such determina-
tion to the enterprise, the Committee on Bank-
ing, Finance and Urban Affairs of the House of
Representatives, and the Committee on Bank-
ing, Housing, and Urban Affairs of the Senate.
Such notice shall respond to any information
submitted during the response period.

(e) Effective date of actions

An action referred to in subsection (b) of this
section shall take effect upon receipt by the en-
terprise of notice of the determination of the Di-
rector under subsection (d) of this section, un-
less otherwise provided in such notice.

(Pub. L. 102-550, title XIII, §1368, Oct. 28, 1992, 106
Stat. 3980.)

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 4617 of this title.

§4619. Appointment of conservators

(a) Appointment
(1) Discretionary authority

The Director may, after providing notice
under paragraph (3), appoint a conservator for
an enterprise upon a determination in writ-
ing—

(A) that alternative remedies available to
the Director under this chapter are not sat-
isfactory; and

(B) that—

(i) the enterprise is not likely to pay its
obligations in the normal course of busi-
ness;

(ii) the enterprise has incurred or is rea-
sonably likely to incur losses that would
deplete substantially all of its core capital
and it is unlikely that the enterprise will
replenish its core capital within a reason-
able period;

(iii) the enterprise has concealed or is
concealing books, papers, records, or as-
sets of the enterprise that are material to
the discharge of the Director’s responsibil-
ities under this subchapter, or has refused
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or is refusing to submit such books, pa-
pers, records, or information regarding the
affairs of the enterprise for inspection to
the Director upon request; or

(iv) the enterprise has willfully violated,
or is willfully violating, a final cease-and-
desist order under section 4631 of this title.

(2) Consent of enterprise

Notwithstanding paragraph (1), the Director
may appoint a conservator for an enterprise if
the enterprise, by an affirmative vote of a ma-
jority of the members of its board of directors
or by an affirmative vote of a majority of its
shareholders, consents to such appointment.

(3) Notice

Upon making a determination under para-
graph (1) of this subsection or under section
4616 or 4617 of this title to appoint a conserva-
tor for an enterprise, or upon consent of the
enterprise under paragraph (2) to such an ap-
pointment, the Director shall provide written
notice to the enterprise, the Committee on
Banking, Finance and Urban Affairs of the
House of Representatives, and the Committee
on Banking, Housing, and Urban Affairs of the
Senate—

(A) that a conservator will be appointed
for the enterprise;

(B) stating the reasons for the appoint-
ment of the conservator; and

(C) identifying the person or governmental
agency that the Director intends to appoint
as conservator.

(4) Qualifications

The conservator shall be—
(A) the Director or any other govern-
mental agency; or
(B) any person that—
(i) has no claim against, or financial in-
terest in, the enterprise or other basis for
a conflict of interest; and
(ii) has the financial and management
expertise necessary to direct the oper-
ations and affairs of the enterprise.
(b) Judicial review
(1) Timing and jurisdiction
Except as provided in paragraph (2), an en-
terprise for which a conservator is appointed
(pursuant to this section or section 4616 or 4617
of this title) may bring an action in the United
States District Court for the District of Co-
lumbia for an order requiring the Director to
terminate the appointment of the conservator.
The court, upon the merits, shall dismiss such
action or shall direct the Director to termi-
nate the appointment of the conservator. Such
an action may be commenced only during the
20-day period beginning upon the appointment
of the conservator.
(2) Consensual appointments

Appointment of a conservator pursuant to
consent of the enterprise under subsection
(a)(2) of this section shall not be subject to ju-
dicial review under this subsection.

(3) Standard of review

A decision of the Director to appoint a con-
servator may be set aside under this sub-
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section only if the court finds that the deci-
sion was arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with
applicable laws.

(4) Limitation on jurisdiction

Except as otherwise provided in this sub-
section, no court may take any action regard-
ing the removal of a conservator or otherwise
restrain or affect the exercise of powers or
functions of a conservator.

(c) Replacement

The Director may, without notice or hearing,
replace a conservator with another conservator.
Such replacement shall not affect the right of
the enterprise under subsection (b) of this sec-
tion to obtain judicial review of the decision of
the Director to appoint a conservator.

(d) Examinations

The Director may examine and supervise any
enterprise in conservatorship during the period
in which the enterprise continues to operate as
a going concern.

(e) Termination
(1) Discretionary

At any time the Director determines that
termination of a conservatorship pursuant to
an appointment under subsection (a) of this
section is in the public interest and may safe-
ly be accomplished, the Director may termi-
nate the conservatorship and permit the en-
terprise to resume the transaction of its busi-
ness subject to such terms, conditions, and
limitations as the Director may prescribe.

(2) Mandatory

The Director shall terminate a conservator-
ship initiated pursuant to section 4616 or 4617
of this title upon a determination by the Di-
rector that the enterprise has maintained an
amount of core capital that is equal to or ex-
ceeds the minimum capital level for the enter-
prise established under section 4612 of this
title, and may by written order prescribe such
terms, conditions, and limitations on the en-
terprise as the Director considers appropriate.

(3) Terms

Any terms, conditions, and limitations im-
posed by the Director upon termination of a
conservatorship shall be enforceable and re-
viewable under the provisions of sections 4634
and 4635 of this title, to the same extent as
any cease-and-desist order issued pursuant to
subchapter III of this chapter.

(Pub. L. 102-550, title XIII, §1369, Oct. 28, 1992, 106
Stat. 3981.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a)(1)(A), was in
the original ‘‘this title”’, meaning title XIII of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIIT to the Code, see Short Title note set out
under section 4501 of this title and Tables.

CHANGE OF NAME

Committee on Banking, Finance and Urban Affairs of
House of Representatives treated as referring to Com-
mittee on Banking and Financial Services of House of
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Representatives by section 1(a) of Pub. L. 104-14, set
out as a note preceding section 21 of Title 2, The Con-
gress. Committee on Banking and Financial Services of
House of Representatives abolished and replaced by
Committee on Financial Services of House of Rep-
resentatives, and jurisdiction over matters relating to
securities and exchanges and insurance generally trans-
ferred from Committee on Energy and Commerce of
House of Representatives by House Resolution No. 5,
One Hundred Seventh Congress, Jan. 3, 2001.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4616, 4617, 4620,
4623, 4635 of this title.

§4620. Powers of conservators
(a) General powers

A conservator shall have all the powers of the
shareholders, directors, and officers of the enter-
prise under conservatorship and may operate
the enterprise in the name of the enterprise, un-
less the Director provides otherwise.

(b) Additional power

A conservator may avoid any security interest
taken by a creditor with the intent to hinder,
delay, or defraud the enterprise or the creditors
of the enterprise.

(e) Limitations by Director

A conservator shall be subject to any rules,
regulations, and orders issued from time to time
by the Director and, except as otherwise specifi-
cally provided in such rules, regulations, or or-
ders or in section 4621 of this title, shall have
the same rights and privileges and be subject to
the same duties, restrictions, penalties, condi-
tions, and limitations applicable to directors, of-
ficers, or employees of the enterprise.

(d) Enforcement of contracts
(1) In general

A conservator may enforce any contract de-
scribed in paragraph (2), notwithstanding any
provision of the contract providing for the ter-
mination, default, acceleration, or other exer-
cise of rights upon, or solely by reason of, the
insolvency of the enterprise or the appoint-
ment of a conservator.

(2) Enforceable contracts

Any contract that is within a class of con-
tracts shall be enforceable under paragraph (1)
if the Director—

(A) determines that the continued enforce-
ability of such class of contracts is nec-
essary to achieve the purpose of the con-
servatorship; and

(B) specifically provides for the enforce-
ability of such class of contracts in a regula-
tion or order, issued for the purpose of this
subsection, which describes such class.

(3) Applicability

This subsection and any regulation or order
issued under this subsection shall apply only
to contracts entered into, modified, extended,
or renewed after the effective date of the regu-
lation or order.

(e) Stays

(1) In general

Not later than 45 days after appointment
pursuant to section 4616, 4617, or 4619 of this
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title, or 45 days after receipt of actual notice
of an action or proceeding that is pending at
the time of appointment, a conservator may
request that any judicial action or proceeding
to which the conservator or the enterprise is
or may become a party be stayed for a period
not exceeding 45 days after the request. Upon
petition, the court shall grant such stay as to
all parties.

(2) Federal agency as conservator

In any case in which the conservator ap-
pointed for an enterprise is a Federal agency
or an officer or employee of the Federal Gov-
ernment, the conservator may make a request
for a stay under paragraph (1) only with the
prior consent of the Attorney General and sub-
ject to the direction and control of the Attor-
ney General.

(f) Payment of creditors

The Director may require a conservator to set
aside and make available for payment to credi-
tors any amounts that the Director determines
may safely be used for such purpose. All credi-
tors who are similarly situated shall be treated
in a similar manner.

(g) Compensation of conservator and employees

A conservator and professional employees
(other than Federal employees) appointed to
represent or assist the conservator may be com-
pensated for activities conducted as conserva-
tor. Compensation may not be provided in
amounts greater than the compensation paid to
employees of the Federal Government for simi-
lar services, except that the Director may pro-
vide for compensation at higher rates (but not
in excess of rates prevailing in the private sec-
tor), if the Director determines that compensa-
tion at higher rates is necessary in order to re-
cruit and retain competent personnel.

(h) Expenses

All expenses of a conservatorship pursuant to
this section (including compensation pursuant
to subsection (f) of this section) shall be paid by
the enterprise under conservatorship and shall
be secured by a lien on the enterprise, which
shall have priority over any other lien.

(i) Conflicts of interest and financial disclosure

A conservator shall be subject to any laws and
regulations relating to conflicts of interest and
financial disclosure that apply to employees of
the Office.

(Pub. L. 102-550, title XIII, §1369A, Oct. 28, 1992,
106 Stat. 3983.)

§4621. Liability protection for conservators
(a) Federal agencies and employees

In any case in which a conservator appointed
under this subchapter is a Federal agency or an
officer or employee of the Federal Government,
the provisions of chapters 161 and 171 of title 28
shall apply with respect to the liability of the
conservator for acts or omissions performed pur-
suant to and in the course of the duties and re-
sponsibilities of the conservatorship.

(b) Other conservators

In any case where the conservator is not a
conservator described in subsection (a) of this
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section, the conservator shall not be personally
liable for damages in tort or otherwise for acts
or omissions performed pursuant to and in the
course of the duties and responsibilities of the
conservatorship, unless such acts or omissions
constitute gross negligence or any form of in-
tentional tortious conduct or criminal conduct.

(¢) Indemnification

The Director, with the approval of the Attor-
ney General, may indemnify the conservator on
such terms as the Director considers appro-
priate.

(Pub. L. 102-550, title XIII, §1369B, Oct. 28, 1992,
106 Stat. 3984.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 4620 of this title.

§4622. Capital restoration plans
(a) Contents

Each capital restoration plan submitted under
this subchapter shall set forth a feasible plan for
restoring the core capital of the enterprise sub-
ject to the plan to an amount not less than the
minimum capital level for the enterprise and for
restoring the total capital of the enterprise to
an amount not less than the risk-based capital
level for the enterprise. Each capital restoration
plan shall—

(1) specify the level of capital the enterprise
will achieve and maintain;

(2) describe the actions that the enterprise
will take to become classified as adequately
capitalized;

(3) establish a schedule for completing the
actions set forth in the plan;

(4) specify the types and levels of activities
(including existing and new programs) in
which the enterprise will engage during the
term of the plan; and

() describe the actions that the enterprise
will take to comply with any mandatory and
discretionary requirements imposed under this
subchapter.

(b) Deadlines for submission

The Director shall, by regulation, establish a
deadline for submission of a capital restoration
plan, which may not be more than 45 days after
the enterprise is notified in writing that a plan
is required. The regulations shall provide that
the Director may extend the deadline to the ex-
tent that the Director determines it necessary.
Any extension of the deadline shall be in writing
and for a time certain.

(¢) Approval

The Director shall review each capital restora-
tion plan submitted under this section and, not
later than 30 days after submission of the plan,
approve or disapprove the plan. The Director
may extend the period for approval or dis-
approval for any plan for a single additional 30-
day period if the Director determines it nec-
essary. The Director shall provide written no-
tice to any enterprise submitting a plan of the
approval or disapproval of the plan (which shall
include the reasons for any disapproval of the
plan) and of any extension of the period for ap-
proval or disapproval.
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(d) Resubmission

If the Director disapproves the initial capital
restoration plan submitted by the enterprise,
the enterprise shall submit an amended plan ac-
ceptable to the Director within 30 days or such
longer period that the Director determines is in
the public interest.

(Pub. L. 102-550, title XIII, §1369C, Oct. 28, 1992,
106 Stat. 3985.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4615, 4616 of this
title.

§ 4623. Judicial review of Director action

(a) Jurisdiction
(1) Filing of petition

An enterprise that is not classified as criti-
cally undercapitalized and is the subject of a
classification under section 4614 of this title or
a discretionary supervisory action taken
under this subchapter by the Director (other
than action to appoint a conservator under
section 4616 or 4617 of this title or action under
section 4619 of this title) may obtain review of
the classification or action by filing, within 10
days after receiving written notice of the Di-
rector’s action, a written petition requesting
that the classification or action of the Direc-
tor be modified, terminated, or set aside.

(2) Place for filing

A petition filed pursuant to this subsection
shall be filed in the United States Court of Ap-
peals for the District of Columbia Circuit.

(b) Scope of review

The Court! may modify, terminate, or set
aside an action taken by the Director and re-
viewed by the Court! pursuant to this section
only if the court finds, on the record on which
the Director acted, that the action of the Direc-
tor was arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with appli-
cable laws.

(c) Unavailability of stay

The commencement of proceedings for judicial
review pursuant to this section shall not operate
as a stay of any action taken by the Director.
Pending judicial review of the action, the court
shall not have jurisdiction to stay, enjoin, or
otherwise delay any supervisory action taken by
the Director with respect to an enterprise that
is classified as significantly or critically under-
capitalized or any action of the Director that re-
sults in the classification of an enterprise as sig-
nificantly or critically undercapitalized.

(d) Limitation on jurisdiction

Except as provided in this section, no court
shall have jurisdiction to affect, by injunction
or otherwise, the issuance or effectiveness of
any classification or action of the Director
under this subchapter (other than appointment
of a conservator under section 4616 or 4617 of this
title or action under section 4619 of this title) or
to review, modify, suspend, terminate, or set
aside such classification or action.

180 in original. Probably should not be capitalized.
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(Pub. L. 102-550, title XIII, §1369D, Oct. 28, 1992,
106 Stat. 3985.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 4635 of this title.

SUBCHAPTER III—ENFORCEMENT
PROVISIONS

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 1422b, 4513,
4521, 4522, 4619 of this title.

§4631. Cease-and-desist proceedings

(a) Grounds for issuance against adequately cap-
italized enterprises

The Director may issue and serve a notice of
charges under this section upon an enterprise
that is classified (for purposes of subchapter II
of this chapter) as adequately capitalized or
upon any executive officer or director of such an
enterprise, if in the determination of the Direc-
tor, the enterprise, executive officer, or director
is engaging or has engaged, or the Director has
reasonable cause to believe that the enterprise,
executive officer, or director is about to engage,
in—

(1) any conduct that threatens to cause a
significant depletion of the core capital of the
enterprise;

(2) any conduct or violation that may result
in the issuance of an order described in sub-
section (d)(1) of this section; or

(3) any conduct that violates—

(A) any provision of this chapter, the Fed-
eral National Mortgage Association Charter
Act [12 U.S.C. 1716 et seq.], the Federal Home
Loan Mortgage Corporation Act [12 U.S.C.
1451 et seq.], or any order, rule, or regulation
under any such chapter or Act, except that
the Director may not enforce compliance
with any housing goal established under sub-
part 2 of part B of subchapter I of this chap-
ter, with section 4566 or 4567 of this title, or
with subsection (m) or (n) of section 309 of
the Federal National Mortgage Association
Charter Act [12 U.S.C. 1723a(m), (n)] or sub-
section (e) or (f) of section 307 of the Federal
Home Loan Mortgage Corporation Act [12
U.S.C. 1456(e), (f)]; or

(B) any written agreement entered into by
the enterprise with the Director.

(b) Grounds for issuance against under-
capitalized, significantly undercapitalized,
and critically undercapitalized enterprises

The Director may issue and serve a notice of
charges under this section upon an enterprise
classified (for purposes of subchapter II of this
chapter) as undercapitalized, significantly
undercapitalized, or critically undercapitalized,
or any executive officer or director of any such
enterprise, if in the determination of the Direc-
tor the enterprise, executive officer, or director
is engaging or has engaged, or the Director has
reasonable cause to believe that the enterprise,
executive officer, or director is about to engage,
in—

(1) any conduct likely to result in a material
depletion of the core capital of the enterprise,
or
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(2) any conduct or violation described in
paragraph (2) or (3) of subsection (a) of this
section,

except that the Director may not enforce com-
pliance with any housing goal established under
subpart 2 of part B of subchapter I of this chap-
ter, with section 4566 or 4567 of this title, or with
subsection (m) or (n) of section 309 of the Fed-
eral National Mortgage Association Charter Act
[12 U.S.C. 1723a(m), (n)] or subsection (e) or (f) of
section 307 of the Federal Home Loan Mortgage
Corporation Act [12 U.S.C. 1456(e), (f)].

(c) Procedure
(1) Notice of charges

Each notice of charges under this section
shall contain a statement of the facts con-
stituting the alleged conduct or violation and
shall fix a time and place at which a hearing
will be held to determine on the record wheth-
er an order to cease and desist from such con-
duct or violation should issue.

(2) Issuance of order

If the Director finds on the record made at
such hearing that any conduct or violation
specified in the notice of charges has been es-
tablished (or the enterprise consents pursuant
to section 4633(a)(4) of this title), the Director
may issue and serve upon the enterprise, exec-
utive officer, or director an order requiring
such party to cease and desist from any such
conduct or violation and to take affirmative
action to correct or remedy the conditions re-
sulting from any such conduct or violation.

(d) Affirmative action to correct conditions re-
sulting from violations or activities

The authority under this section and section
4632 of this title to issue any order requiring an
enterprise, executive officer, or director to take
affirmative action to correct or remedy any con-
dition resulting from any conduct or violation
with respect to which such order is issued in-
cludes the authority—

(1) to require an executive officer or a direc-
tor to make restitution to, or provide reim-
bursement, indemnification, or guarantee
against loss to the enterprise to the extent
that such person—

(A) was unjustly enriched in connection
with such conduct or violation; or

(B) engaged in conduct or a violation that
would subject such person to a civil penalty
pursuant to section 4636(b)(3) of this title;

(2) to require an enterprise to seek restitu-
tion, or to obtain reimbursement, indemnifica-
tion, or guarantee against loss;

(3) to restrict the growth of the enterprise;

(4) to require the enterprise to dispose of any
asset involved;

(5) to require the enterprise to rescind agree-
ments or contracts;

(6) to require the enterprise to employ quali-
fied officers or employees (who may be subject
to approval by the Director at the direction of
the Director); and

(7) to require the enterprise to take such
other action as the Director determines appro-
priate.
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(e) Authority to limit activities

The authority to issue an order under this sec-
tion or section 4632 of this title includes the au-
thority to place limitations on the activities or
functions of the enterprise or any executive offi-
cer or director of the enterprise.

(f) Effective date

An order under this section shall become effec-
tive upon the expiration of the 30-day period be-
ginning on the service of the order upon the en-
terprise, executive officer, or director concerned
(except in the case of an order issued upon con-
sent, which shall become effective at the time
specified therein), and shall remain effective and
enforceable as provided in the order, except to
the extent that the order is stayed, modified,
terminated, or set aside by action of the Direc-
tor or otherwise, as provided in this subchapter.

(Pub. L. 102-550, title XIII, §1371, Oct. 28, 1992, 106
Stat. 3986.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a)(3)(A), was in
the original ‘‘this title’’, meaning title XIII of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIII to the Code, see Short Title note set out
under section 4501 of this title and Tables.

The Federal Home Loan Mortgage Corporation Act,
referred to in subsec. (a)(3)(A), is title III of Pub. L.
91-351, July 24, 1970, 84 Stat. 451, as amended, which is
classified generally to chapter 11A (§1451 et seq.) of this
title. For complete classification of this Act to the
Code, see Short Title and Statement of Purpose note
set out under section 1451 of this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1422b, 4619, 4632,
4633, 4634, 4635, 4636 of this title.

§4632. Temporary cease-and-desist orders

(a) Grounds for issuance and scope

Whenever the Director determines that any
conduct or violation, or threatened conduct or
violation, specified in the notice of charges
served upon the enterprise, executive officer, or
director pursuant to section 4631(a) or (b) of this
title, or the continuation thereof, is likely—

(1) to cause insolvency,

(2) to cause a significant depletion of the
core capital of the enterprise, or

(3) otherwise to cause irreparable harm to
the enterprise,

prior to the completion of the proceedings con-
ducted pursuant to section 4631(c) of this title,
the Director may issue a temporary order re-
quiring the enterprise, executive officer, or di-
rector to cease and desist from any such conduct
or violation and to take affirmative action to
prevent or remedy such insolvency, depletion, or
harm pending completion of such proceedings.
Such order may include any requirement au-
thorized under section 4631(d) of this title.

(b) Effective date

An order issued pursuant to subsection (a) of
this section shall become effective upon service
upon the enterprise, executive officer, or direc-
tor and, unless set aside, limited, or suspended
by a court in proceedings pursuant to subsection
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(d) of this section, shall remain in effect and en-
forceable pending the completion of the proceed-
ings pursuant to such notice and shall remain
effective until the Director dismisses the
charges specified in the notice or until super-
seded by a cease-and-desist order issued pursu-
ant to section 4631 of this title.

(c) Incomplete or inaccurate records
(1) Temporary order

If a notice of charges served under section
4631(a) or (b) of this title specifies on the basis
of particular facts and circumstances that the
books and records of the enterprise served are
so incomplete or inaccurate that the Director
is unable, through the normal supervisory
process, to determine the financial condition
of the enterprise or the details or the purpose
of any transaction or transactions that may
have a material effect on the financial condi-
tion of that enterprise, the Director may issue
a temporary order requiring—

(A) the cessation of any activity or prac-
tice which gave rise, whether in whole or in
part, to the incomplete or inaccurate state
of the books or records; or

(B) affirmative action to restore the books
or records to a complete and accurate state.

(2) Effective period

Any temporary order issued under paragraph
O—

(A) shall become effective upon service;
and

(B) unless set aside, limited, or suspended
by a court in proceedings pursuant to sub-
section (d) of this section, shall remain in ef-
fect and enforceable until the earlier of—

(i) the completion of the proceeding ini-
tiated under section 4631 of this title in
connection with the notice of charges; or

(ii) the date the Director determines, by
examination or otherwise, that the books
and records of the enterprise are accurate
and reflect the financial condition of the
enterprise.

(d) Judicial review

An enterprise, executive officer, or director
that has been served with a temporary order
pursuant to this section may apply to the
United States District Court for the District of
Columbia within 10 days after such service for
an injunction setting aside, limiting, or sus-
pending the enforcement, operation, or effec-
tiveness of the order pending the completion of
the administrative proceedings pursuant to the
notice of charges served upon the enterprise, ex-
ecutive officer, or director under section 4631(a)
or (b) of this title. Such court shall have juris-
diction to issue such injunction.

(e) Enforcement by Attorney General

In the case of violation or threatened viola-
tion of, or failure to obey, a temporary order is-
sued pursuant to this section, the Director may
request the Attorney General of the United
States to bring an action in the United States
District Court for the District of Columbia for
an injunction to enforce such order or may,
under the direction and control of the Attorney
General, bring such an action. If the court finds
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any such violation, threatened violation, or fail-
ure to obey, the court shall issue such injunc-
tion.

(Pub. L. 102-550, title XIII, §1372, Oct. 28, 1992, 106
Stat. 3988.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4631, 4635, 4636
of this title.

§4633. Hearings

(a) Requirements
(1) Venue and record

Any hearing under section 4631 or 4636(c) of
this title shall be held on the record and in the
District of Columbia.

(2) Timing

Any such hearing shall be fixed for a date
not earlier than 30 days nor later than 60 days
after service of the notice of charges under
section 4631 of this title or determination to
impose a penalty under section 4636 of this
title, unless an earlier or a later date is set by
the hearing officer at the request of the party
served.

(3) Procedure

Any such hearing shall be conducted in ac-
cordance with chapter 5 of title 5.

(4) Failure to appear

If the party served fails to appear at the
hearing through a duly authorized representa-
tive, such party shall be deemed to have con-
sented to the issuance of the cease-and-desist
order or the imposition of the penalty for
which the hearing is held.

(b) Issuance of order
(1) In general

After any such hearing, and within 90 days
after the parties have been notified that the
case has been submitted to the Director for
final decision, the Director shall render the
decision (which shall include findings of fact
upon which the decision is predicated) and
shall issue and serve upon each party to the
proceeding an order or orders consistent with
the provisions of this subchapter.

(2) Modification

Judicial review of any such order shall be
exclusively as provided in section 4634 of this
title. Unless such a petition for review is time-
ly filed as provided in section 4634 of this title,
and thereafter until the record in the proceed-
ing has been filed as so provided, the Director
may at any time, modify, terminate, or set
aside any such order, upon such notice and in
such manner as the Director considers proper.
Upon such filing of the record, the Director
may modify, terminate, or set aside any such
order with permission of the court.

(Pub. L. 102-550, title XIII, §1373, Oct. 28, 1992, 106
Stat. 3989.)
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4631, 4634, 4636,
4639 of this title.
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§4634. Judicial review
(a) Commencement

Any party to a proceeding under section 4631
or 4636 of this title may obtain review of any
final order issued under such section by filing in
the United States Court of Appeals for the Dis-
trict of Columbia Circuit, within 30 days after
the date of service of such order, a written peti-
tion praying that the order of the Director be
modified, terminated, or set aside. The clerk of
the court shall transmit a copy of the petition
to the Director.

(b) Filing of record

Upon receiving a copy of a petition, the Direc-
tor shall file in the court the record in the pro-
ceeding, as provided in section 2112 of title 28.

(¢) Jurisdiction

Upon the filing of a petition, such court shall
have jurisdiction, which upon the filing of the
record by the Director shall (except as provided
in the last sentence of section 4633(b)(2) of this
title) be exclusive, to affirm, modify, terminate,
or set aside, in whole or in part, the order of the
Director.

(d) Review

Review of such proceedings shall be governed
by chapter 7 of title 5.

(e) Order to pay penalty

Such court shall have the authority in any
such review to order payment of any penalty im-
posed by the Director under this subchapter.

(f) No automatic stay

The commencement of proceedings for judicial
review under this section shall not, unless spe-
cifically ordered by the court, operate as a stay
of any order issued by the Director.

(Pub. L. 102-550, title XIII, §1374, Oct. 28, 1992, 106
Stat. 3990.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4619, 4633, 4636,
4639 of this title.

§ 4635. Enforcement and jurisdiction
(a) Enforcement

The Director may request the Attorney Gen-
eral of the United States to bring an action in
the United States District Court for the District
of Columbia for the enforcement of any effective
notice or order issued under this subchapter or
subchapter II of this chapter or may, under the
direction and control of the Attorney General,
bring such an action. Such court shall have ju-
risdiction and power to order and require com-
pliance herewith.

(b) Limitation on jurisdiction

Except as otherwise provided in this sub-
chapter and sections 4619 and 4623 of this title,
no court shall have jurisdiction to affect, by in-
junction or otherwise, the issuance or enforce-
ment of any notice or order under section 4631,
4632, or 4636 of this title, or subchapter II of this
chapter, or to review, modify, suspend, termi-
nate, or set aside any such notice or order.

(Pub. L. 102-550, title XIII, §1375, Oct. 28, 1992, 106
Stat. 3990.)
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SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 4619 of this title.

§4636. Civil money penalties

(a) In general

The Director may impose a civil money pen-
alty in accordance with this section on any en-
terprise, or any executive officer or director of
any enterprise, that—

(1) violates any provision of this chapter, the
Federal National Mortgage Association Char-
ter Act [12 U.S.C. 1716 et seq.], the Federal
Home Loan Mortgage Corporation Act [12
U.S.C. 1451 et seq.], or any order, rule, or regu-
lation under any such chapter or Act, except
that the Director may not enforce compliance
with any housing goal established under sub-
part 2 of part B of subchapter I of this chapter,
with section 4566 or 4567 of this title, or with
subsection (m) or (n) of section 309 of the Fed-
eral National Mortgage Association Charter
Act [12 U.S.C. 1723a(m), (n)] or subsection (e)
or (f) of section 307 of the Federal Home Loan
Mortgage Corporation Act [12 U.S.C. 1456(e),
1

(2) violates any final or temporary order is-
sued pursuant to section 4615, 4616, 4631, or 4632
of this title;

(3) violates any written agreement between
the enterprise and the Director; or

(4) engages in any conduct that causes or is
likely to cause a loss to the enterprise.

(b) Amount of penalty
(1) First tier

The Director may impose a penalty on an
enterprise for any violation described in para-
graphs (1) through (3) of subsection (a) of this
section. The amount of a penalty under this
paragraph shall not exceed $5,000 for each day
that a violation continues.

(2) Second tier

The Director may impose a penalty on an
executive officer or director in an amount not
to exceed $10,000, or on an enterprise in an
amount not to exceed $25,000, for each day that
a violation or conduct described in subsection
(a) of this section continues, if the Director
finds that the violation or conduct—

(A) is part of a pattern of misconduct; or

(B) involved recklessness and caused or
would be likely to cause a material loss to
the enterprise.

(3) Third tier

The Director may impose a penalty on an
executive officer or director in an amount not
to exceed $100,000, or on an enterprise in an
amount not to exceed $1,000,000, for each day
that a violation or conduct described in sub-
section (a) of this section continues, if the Di-
rector finds that the violation or conduct was
knowing and caused or would be likely to
cause a substantial loss to the enterprise.

(c) Procedures
(1) Establishment

The Director shall establish standards and
procedures governing the imposition of civil
money penalties under subsections (a) and (b)
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of this section. Such standards and proce-
dures—

(A) shall provide for the Director to notify
the enterprise in writing of the Director’s
determination to impose the penalty, which
shall be made on the record;

(B) shall provide for the imposition of a
penalty only after the enterprise, executive
officer, or director has been given an oppor-
tunity for a hearing on the record pursuant
to section 4633 of this title; and

(C) may provide for review by the Director
of any determination or order, or interlocu-
tory ruling, arising from a hearing.

(2) Factors in determining amount of penalty

In determining the amount of a penalty
under this section, the Director shall give con-
sideration to such factors as the gravity of the
violation, any history of prior violations, the
effect of the penalty on the safety and sound-
ness of the enterprise, any injury to the pub-
lic, any benefits received, and deterrence of fu-
ture violations, and any other factors the Di-
rector may determine by regulation to be ap-
propriate.

(3) Review of imposition of penalty

The order of the Director imposing a penalty
under this section shall not be subject to re-
view, except as provided in section 4634 of this
title.

(d) Action to collect penalty

If an enterprise, executive officer, or director
fails to comply with an order of the Director im-
posing a civil money penalty under this section,
after the order is no longer subject to review as
provided under subsection (c)(1) of this section
and section 4634 of this title, the Director may
request the Attorney General of the United
States to bring an action in the United States
District Court for the District of Columbia to
obtain a monetary judgment against the enter-
prise, executive officer, or director and such
other relief as may be available, or may, under
the direction and control of the Attorney Gen-
eral, bring such an action. The monetary judg-
ment may, in the discretion of the court, in-
clude any attorneys fees and other expenses in-
curred by the United States in connection with
the action. In an action under this subsection,
the validity and appropriateness of the order of
the Director imposing the penalty shall not be
subject to review.

(e) Settlement by Director

The Director may compromise, modify, or
remit any civil money penalty which may be, or
has been, imposed under this section.

(f) Availability of other remedies

Any civil money penalty under this section
shall be in addition to any other available civil
remedy and may be imposed whether or not the
Director imposes other administrative sanc-
tions.

(g) Prohibition of reimbursement or indemnifica-
tion
An enterprise may not reimburse or indemnify
any individual for any penalty imposed under
subsection (b)(3) of this section.
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(h) Deposit of penalties

The Director shall deposit any civil money
penalties collected under this section into the
general fund of the Treasury.

(i) Applicability
A penalty under this section may be imposed
only for conduct or violations under subsection

(a) of this section occurring after October 28,
1992.

(Pub. L. 102-550, title XIII, §1376, Oct. 28, 1992, 106
Stat. 3991.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a)(1), was in the
original ‘‘this title’’, meaning title XIII of Pub. L.
102-550, Oct. 28, 1992, 106 Stat. 3941, which is classified
principally to this chapter. For complete classification
of title XIII to the Code, see Short Title note set out
under section 4501 of this title and Tables.

The Federal National Mortgage Association Charter
Act, referred to in subsec. (a)(1), is title III of act June
27, 1934, ch. 847, 48 Stat. 1252, as amended, which is clas-
sified generally to subchapter III (§1716 et seq.) of chap-
ter 13 of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 1716 of this title and Tables.

The Federal Home Loan Mortgage Corporation Act,
referred to in subsec. (a)(1), is title IIT of Pub. L. 91-351,
July 24, 1970, 84 Stat. 451, as amended, which is classi-
fied generally to chapter 11A (§1451 et seq.) of this title.
For complete classification of this Act to the Code, see
Short Title and Statement of Purpose note set out
under section 1451 of this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4631, 4633, 4634,
4635 of this title.

§4637. Notice after separation from service

The resignation, termination of employment
or participation, or separation of a director or
executive officer of an enterprise shall not affect
the jurisdiction and authority of the Director to
issue any notice and proceed under this sub-
chapter against any such director or executive
officer, if such notice is served before the end of
the 2-year period beginning on the date such di-
rector or executive officer ceases to be associ-
ated with the enterprise.

(Pub. L. 102-550, title XIII, §1377, Oct. 28, 1992, 106
Stat. 3992.)

§4638. Private rights of action

This chapter shall not create any private right
of action on behalf of any person against an en-
terprise, or any director or executive officer of
an enterprise, or impair any existing private
right of action under other applicable law.

(Pub. L. 102-550, title XIII, §1378, Oct. 28, 1992, 106
Stat. 3993.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘“‘this title and the amendments made by this title”,
meaning title XIII of Pub. L. 102-550, Oct. 28, 1992, 106
Stat. 3941, which is classified principally to this chap-
ter. For complete classification of title XIII to the
Code, see Short Title note set out under section 4501 of
this title and Tables.
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§4639. Public disclosure of final orders and
agreements

(a) In general

The Director shall make available to the pub-
lic—

(1) any written agreement or other written
statement for which a violation may be re-
dressed by the Director or any modification to
or termination thereof, unless the Director, in
the Director’s discretion, determines that pub-
lic disclosure would be contrary to the public
interest;

(2) any order that is issued with respect to
any administrative enforcement proceeding
initiated by the Director under this sub-
chapter and that has become final in accord-
ance with sections 4633 and 4634 of this title;
and

(3) any modification to or termination of
any final order made public pursuant to this
subsection.

(b) Hearings

All hearings on the record with respect to any
notice of charges issued by the Director shall be
open to the public, unless the Director, in the
Director’s discretion, determines that holding
an open hearing would be contrary to the public
interest.

(c) Delay of public disclosure under exceptional
circumstances

If the Director makes a determination in writ-
ing that the public disclosure of any final order
pursuant to subsection (a) of this section would
seriously threaten the financial health or secu-
rity of the enterprise, the Director may delay
the public disclosure of such order for a reason-
able time.

(d) Documents filed under seal in public enforce-
ment hearings

The Director may file any document or part
thereof under seal in any hearing commenced by
the Director if the Director determines in writ-
ing that disclosure thereof would be contrary to
the public interest.

(e) Retention of documents

The Director shall keep and maintain a
record, for not less than 6 years, of all docu-
ments described in subsection (a) of this section
and all enforcement agreements and other su-
pervisory actions and supporting documents is-
sued with respect to or in connection with any
enforcement proceeding initiated by the Direc-
tor under this subchapter or any other law.

(f) Disclosures to Congress

This section may not be construed to author-
ize the withholding, or to prohibit the disclo-
sure, of any information to the Congress or any
committee or subcommittee thereof.

(Pub. L. 102-550, title XIII, §1379, Oct. 28, 1992, 106
Stat. 3993.)

§ 4640. Notice of service

Any service required or authorized to be made
by the Director under this subchapter may be
made by registered mail, or in such other man-
ner reasonably calculated to give actual notice
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as the Director may by regulation or otherwise
provide.

(Pub. L. 102-550, title XIII, §1379A, Oct. 28, 1992,
106 Stat. 3993.)

§4641. Subpoena authority
(a) In general

In the course of or in connection with any ad-
ministrative proceeding under this subchapter,
the Director shall have the authority—

(1) to administer oaths and affirmations;

(2) to take and preserve testimony under
oath;

(3) to issue subpoenas and subpoenas duces
tecum; and

(4) to revoke, quash, or modify subpoenas

and subpoenas duces tecum issued by the Di-

rector.

(b) Witnesses and documents

The attendance of witnesses and the produc-
tion of documents provided for in this section
may be required from any place in any State at
any designated place where such proceeding is
being conducted.

(c) Enforcement

The Director may request the Attorney Gen-
eral of the United States to bring an action in
the United States district court for the judicial
district in which such proceeding is being con-
ducted, or where the witness resides or conducts
business, or the United States District Court for
the District of Columbia, for enforcement of any
subpoena or subpoena duces tecum issued pursu-
ant to this section or may, under the direction
and control of the Attorney General, bring such
an action. Such courts shall have jurisdiction
and power to order and require compliance
therewith.

(d) Fees and expenses

Witnesses subpoenaed under this section shall
be paid the same fees and mileage that are paid
witnesses in the district courts of the United
States. Any court having jurisdiction of any
proceeding instituted under this section by an
enterprise may allow to any such party such
reasonable expenses and attorneys fees as the
court deems just and proper. Such expenses and
fees shall be paid by the enterprise or from its
assets.

(Pub. L. 102-550, title XIII, §1379B, Oct. 28, 1992,
106 Stat. 3994.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 4517 of this title.

CHAPTER 47—COMMUNITY DEVELOPMENT
BANKING

SUBCHAPTER I—COMMUNITY DEVELOPMENT
BANKING AND FINANCIAL INSTITUTIONS

Sec.
4701. Findings and purposes.
(a) Findings.
(b) Purpose.
4702. Definitions.
4703. Establishment of national Fund for commu-

nity development banking.
(a) Establishment.
(b) Management of Fund.
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4705.

4706.

4707.

4708.

4709.
4710.
4711.
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4714.

4715.
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(c) General powers.

(d) Advisory Board.

(e) Omitted.

(f) Government Corporation Control Act
exemption.

(g) Limitation of Fund and Federal li-
ability.

(h) Prohibition on issuance of securities.

(1) Omitted.

(j) Assisted institutions not
States instrumentalities.

(k) Transition period.

Applications for assistance.

(a) Form and procedures.

(b) Minimum requirements.

(c) Preapplication outreach program.

Community partnerships.

(a) Application.

(b) Application requirements.

(c) Selection criteria.

(d) Limitation on distribution of assist-
ance.

(e) Other requirements and limitations.

Selection of institutions.

(a) Selection criteria.

(b) Geographic diversity.

Assistance provided by Fund.

(a) Forms of assistance.

(b) Uses of financial assistance.

(c) Uses of technical assistance.

(d) Amount of assistance.

(e) Matching requirements.

(f) Terms and conditions.

(g) Authority to sell equity investments
and loans.

(h) No authority to limit supervision and
regulation.

Training.

(a) In general.

(b) Program activities.

(c) Participation.

(d) Contracting.

(e) Coordination.

(f) Regulatory fee for providing training
services.

Encouragement of private entities.

Collection and compilation of information.

Investment of receipts and proceeds.

(a) Establishment of account.
(b) Investments.
(c) Availability.
Capitalization assistance to enhance liquid-
ity.
(a) Assistance.
(b) Selection.
(c) Amount of assistance.
(d) Audit and report requirements.
(e) Limitations on liability.
(f) Use of proceeds.
Incentives for depository institution partici-
pation.
(a) Function of Administrator.
(b) Provisions relating to administration
of this section.

Recordkeeping.

(a) In general.

(b) User profile information.
(c) Access to records.

(d) Review.

(e) Reporting.

Special provisions with respect to institu-
tions that are supervised by Federal bank-
ing agencies.

(a) Consultation with appropriate agen-
cies.

(b) Requests for information, reports, or
records.

(c) Exclusion for examination reports.

(d) Sharing of information.

United



