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NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Bankruptcy Rule 116
which contained venue as well as transfer provisions.
Public Law 95-5698, however, placed the venue provisions
in 28 U.S.C. §1472, and no purpose is served by repeating
them in this rule. Transfer of cases is provided in 28
U.S.C. §1475 but this rule adds the procedure for obtain-
ing transfer. Pursuant to 28 U.S.C. §1472, proper venue
for cases filed under the Code is either the district of
domicile, residence, principal place of business, or loca-
tion of principal assets for 180 days or the longer por-
tion thereof immediately preceding the petition. 28
U.S.C. §1475 permits the court to transfer a case in the
interest of justice and for the convenience of the par-
ties. If the venue is improper, the court may retain or
transfer the case in the interest of justice and for the
convenience of the parties pursuant to 28 U.S.C. §1477.

Subdivision (a) of the rule is derived from former
Bankruptcy Rule 116(b). It implements 28 U.S.C. §§1475
and 1477 and clarifies the procedure to be followed in re-
questing and effecting transfer of a case. Subdivision
(a) protects the parties against being subjected to a
transfer except on a timely motion of a party in inter-
est. If the transfer would result in fragmentation or du-
plication of administration, increase expense, or delay
closing the estate, such a factor would bear on the
timeliness of the motion as well as on the propriety of
the transfer under the standards prescribed in subdivi-
sion (a). Subdivision (a) of the rule requires the interest
of justice and the convenience of the parties to be the
grounds of any transfer of a case or of the retention of
a case filed in an improper district as does 28 U.S.C.
§1477. Cf. 28 U.S.C. §1404(a) (district court may transfer
any civil action ‘‘[flor the convenience of parties and
witnesses, in the interest of justice’’). It also expressly
requires a hearing on notice to the petitioner or peti-
tioners before the transfer of any case may be ordered.
Under this rule, a motion by a party in interest is nec-
essary. There is no provision for the court to act on its
own initiative.

Subdivision (b) is derived from former Bankruptcy
Rule 116(c). It authorizes the court in which the first
petition is filed under the Code by or against a debtor
to entertain a motion seeking a determination whether
the case so commenced should continue or be trans-
ferred and consolidated or administered jointly with
another case commenced by or against the same or re-
lated person in another court under a different chapter
of the Code. Subdivision (b) is correlated with 28 U.S.C.
§1472 which authorizes petitioners to file cases involv-
ing a partnership and partners or affiliated debtors.

The reference in subdivision (b) to petitions filed
“by’’ a partner or ‘“by’’ any other of the persons men-
tioned is to be understood as referring to voluntary pe-
titions. It is not the purpose of this subdivision to per-
mit more than one case to be filed in the same court
because a creditor signing an involuntary petition hap-
pens to be a partner, a partnership, or an affiliate of a
debtor.

Transfers of adversary proceedings in cases under
title 11 are governed by Rule 7087 and 28 U.S.C. §1475.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

Both paragraphs 1 and 2 of subdivision (a) are amend-
ed to conform to the standard for transfer in 28 U.S.C.
§1412. Formerly, 28 U.S.C. §1477 authorized a court ei-
ther to transfer or retain a case which had been com-
menced in a district where venue was improper. How-
ever, 28 U.S.C. §1412, which supersedes 28 U.S.C. §1477,
authorizes only the transfer of a case. The rule is
amended to delete the reference to retention of a case
commenced in the improper district. Dismissal of a
case commenced in the improper district as authorized
by 28 U.S.C. §1406 has been added to the rule. If a time-
ly motion to dismiss for improper venue is not filed,
the right to object to venue is waived.

The last sentence of the rule has been deleted as un-
necessary.

TITLE 11, APPENDIX—BANKRUPTCY RULES

Rule 1015

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

Subdivision (b) is amended to provide that a motion
for transfer of venue under this subdivision shall be
filed in the district in which the first petition is pend-
ing. If the case commenced by the first petition has
been transferred to another district prior to the filing
of a motion to transfer a related case under this sub-
division, the motion must be filed in the district to
which the first petition had been transferred.

The other amendments to this rule are consistent
with the responsibilities of the United States trustee in
the supervision and administration of cases pursuant to
28 U.S.C. §586(a)(3). The United States trustee may ap-
pear and be heard on issues relating to the transfer of
the case or dismissal due to improper venue. See §307
of the Code.

Rule 1015. Consolidation or Joint Administration
of Cases Pending in Same Court

(a) Cases Involving Same Debtor

If two or more petitions are pending in the
same court by or against the same debtor, the
court may order consolidation of the cases.

(b) Cases Involving Two or More Related Debtors

If a joint petition or two or more petitions are
pending in the same court by or against (1) a
husband and wife, or (2) a partnership and one or
more of its general partners, or (3) two or more
general partners, or (4) a debtor and an affiliate,
the court may order a joint administration of
the estates. Prior to entering an order the court
shall give consideration to protecting creditors
of different estates against potential conflicts of
interest. An order directing joint administration
of individual cases of a husband and wife shall,
if one spouse has elected the exemptions under
§522(b)(1) of the Code and the other has elected
the exemptions under §522(b)(2), fix a reasonable
time within which either may amend the elec-
tion so that both shall have elected the same ex-
emptions. The order shall notify the debtors
that unless they elect the same exemptions
within the time fixed by the court, they will be
deemed to have elected the exemptions provided
by §522(b)(1).

(c) Expediting and Protective Orders

When an order for consolidation or joint ad-
ministration of a joint case or two or more cases
is entered pursuant to this rule, while protect-
ing the rights of the parties under the Code, the
court may enter orders as may tend to avoid un-
necessary costs and delay.

(As amended Mar. 30, 1987, eff. Aug. 1, 1987.)
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Subdivision (a) of this rule is derived from former
Bankruptcy Rule 117(a). It applies to cases when the
same debtor is named in both voluntary and involun-
tary petitions, when husband and wife have filed a joint
petition pursuant to §302 of the Code, and when two or
more involuntary petitions are filed against the same
debtor. It also applies when cases are pending in the
same court by virtue of a transfer of one or more peti-
tions from another court. Subdivision (c) allows the
court discretion regarding the order of trial of issues
raised by two or more involuntary petitions against the
same debtor.

Subdivision (b) recognizes the propriety of joint ad-
ministration of estates in certain kinds of cases. The
election or appointment of one trustee for two or more
jointly administered estates is authorized by Rule 2009.



Rule 1016

The authority of the court to order joint administra-
tion under subdivision (b) extends equally to the situa-
tion when the petitions are filed under different sec-
tions, e.g., when one petition is voluntary and the other
involuntary, and when all of the petitions are filed
under the same section of the Code.

Consolidation of cases implies a unitary administra-
tion of the estate and will ordinarily be indicated under
the circumstances to which subdivision (a) applies.
This rule does not deal with the consolidation of cases
involving two or more separate debtors. Consolidation
of the estates of separate debtors may sometimes be ap-
propriate, as when the affairs of an individual and a
corporation owned or controlled by that individual are
so intermingled that the court cannot separate their
assets and liabilities. Consolidation, as distinguished
from joint administration, is neither authorized nor
prohibited by this rule since the propriety of consolida-
tion depends on substantive considerations and affects
the substantive rights of the creditors of the different
estates. For illustrations of the substantive consolida-
tion of separate estates, see Sampsell v. Imperial Paper &
Color Corp., 313 U.S. 215 (1941). See also Chemical Bank
N.Y. Trust Co. v. Kheel, 369 F.2d 845 (2d Cir. 1966); Selig-
son & Mandell, Multi-Debtor Petition—Consolidation of
Debtors and Due Process of Law, 73 Com.L.J. 341 (1968);
Kennedy, Insolvency and the Corporate Veil in the United
States in Proceedings of the 8th International Symposium
on Comparative Law 232, 248-55 (1971).

Joint administration as distinguished from consoli-
dation may include combining the estates by using a
single docket for the matters occurring in the adminis-
tration, including the listing of filed claims, the com-
bining of notices to creditors of the different estates,
and the joint handling of other purely administrative
matters that may aid in expediting the cases and ren-
dering the process less costly.

Subdivision (c) is an adaptation of the provisions of
Rule 42(a) F.R.Civ.P. for the purposes of administration
of estates under this rule. The rule does not deal with
filing fees when an order for the consolidation of cases
or joint administration of estates is made.

A joint petition of husband and wife, requiring the
payment of a single filing fee, is permitted by §302 of
the Code. Consolidation of such a case, however, rests
in the discretion of the court; see §302(b) of the Code.

NOTES OF ADVISORY COMMITTEE ON RULES—1987
AMENDMENT

The amendment to subdivision (b) implements the
provisions of §522(b) of the Code, as enacted by the 1984
amendments.

Rule 1016. Death or Incompetency of Debtor

Death or incompetency of the debtor shall not
abate a liquidation case under chapter 7 of the
Code. In such event the estate shall be adminis-
tered and the case concluded in the same man-
ner, so far as possible, as though the death or in-
competency had not occurred. If a reorganiza-
tion, family farmer’s debt adjustment, or indi-
vidual’s debt adjustment case is pending under
chapter 11, chapter 12, or chapter 13, the case
may be dismissed; or if further administration is
possible and in the best interest of the parties,
the case may proceed and be concluded in the
same manner, so far as possible, as though the
death or incompetency had not occurred.

(As amended Apr. 30, 1991, eff. Aug. 1, 1991.)

NOTES OF ADVISORY COMMITTEE ON RULES—1983

This rule is derived from former Rules 118 and 11-16.
In a chapter 11 reorganization case or chapter 13 indi-
vidual’s debt adjustment case, the likelihood is that
the case will be dismissed.

TITLE 11, APPENDIX—BANKRUPTCY RULES

Page 14

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

This rule is amended to conform to 25 F.R.Civ.P. and
to include chapter 12 cases.

Rule 1017. Dismissal or Conversion of Case; Sus-
pension

(a) Voluntary Dismissal; Dismissal for Want of
Prosecution or Other Cause

Except as provided in §§707(a)3), T707(b),
1208(b), and 1307(b) of the Code, and in Rule
1017(b), (c), and (e), a case shall not be dismissed
on motion of the petitioner, for want of prosecu-
tion or other cause, or by consent of the parties,
before a hearing on notice as provided in Rule
2002. For the purpose of the notice, the debtor
shall file a list of creditors with their addresses
within the time fixed by the court unless the
list was previously filed. If the debtor fails to
file the list, the court may order the debtor or
another entity to prepare and file it.

(b) Dismissal for Failure To Pay Filing Fee

(1) If any installment of the filing fee has not
been paid, the court may, after a hearing on no-
tice to the debtor and the trustee, dismiss the
case.

(2) If the case is dismissed or closed without
full payment of the filing fee, the installments
collected shall be distributed in the same man-
ner and proportions as if the filing fee had been
paid in full.

(c) Dismissal of Voluntary Chapter 7 or Chapter
13 Case for Failure To Timely File List of
Creditors, Schedules, and Statement of Fi-
nancial Affairs

The court may dismiss a voluntary chapter 7
or chapter 13 case under §707(a)(3) or §1307(c)(9)
after a hearing on notice served by the United
States trustee on the debtor, the trustee, and
any other entities as the court directs.

(d) Suspension

The court shall not dismiss a case or suspend
proceedings under §305 before a hearing on no-
tice as provided in Rule 2002(a).

(e) Dismissal of an Individual Debtor’s Chapter 7
Case for Substantial Abuse

The court may dismiss an individual debtor’s
case for substantial abuse under §707(b) only on
motion by the United States trustee or on the
court’s own motion and after a hearing on no-
tice to the debtor, the trustee, the United States
trustee, and any other entities as the court di-
rects.

(1) A motion to dismiss a case for substan-
tial abuse may be filed by the United States
trustee only within 60 days after the first date
set for the meeting of creditors under §341(a),
unless, on request filed by the United States
trustee before the time has expired, the court
for cause extends the time for filing the mo-
tion to dismiss. The United States trustee
shall set forth in the motion all matters to be
submitted to the court for its consideration at
the hearing.

(2) If the hearing is set on the court’s own
motion, notice of the hearing shall be served
on the debtor no later than 60 days after the
first date set for the meeting of creditors
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