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(c) ““United States’ defined.
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(a) Major league baseball subject to anti-
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(b) Limitation of section.

(c) Standing to sue.

(d) Conduct, acts, practices, or agree-
ments subject to antitrust laws.

217. Effect of partial invalidity.
27a. Transferred.

28. Repealed.

29. Appeals.

(a) Court of appeals; review by Supreme
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(b) Direct appeals to Supreme Court.

30 to 33. Repealed.
34. Definitions applicable to sections 34 to 36.
35. Recovery of damages, etc., for antitrust vio-

lations from any local government, or offi-
cial or employee thereof acting in an offi-
cial capacity.

(a) Prohibition in general.

(b) Preconditions for attachment of pro-
hibition; prima facie evidence for
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36. Recovery of damages, etc., for antitrust vio-
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37a. Definitions.

HISTORICAL NOTE

This chapter includes among other statutory provi-
sions the Sherman Act, comprising sections 1 to 7 of
this title, the Clayton Act, comprising sections 12, 13,
14 to 19, 20, 21, and 22 to 27 of this title and sections 52
and 53 of Title 29, Labor, the Wilson Tariff Act, com-
prising sections 8 and 9 of this title, the Robinson-Pat-
man Price Discrimination Act, comprising sections 13,
13a, 13b, and 21a of this title, the ‘‘Expediting Act”’, sec-
tions 28 and 29 of this title, and the ‘‘Hart-Scott-Rodino
Antitrust Improvements Act of 1976, comprising sec-
tions 15c to 15h, 18a, and 66 of this title. For complete
classification of the Hart-Scott-Rodino Act, see Short
Title note under section 1 of this title.

CONGRESSIONAL INVESTIGATION OF MONOPOLY

Joint Res. June 16, 1938, ch. 456, 52 Stat. 705, created
a Temporary National Economic Committee which was
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authorized to make a full investigation on monopoly
and the concentration of economic power in and finan-
cial control over production and distribution of goods
and services. The time for submitting the final report
under Joint Res. June 16, 1938, ch. 456, 52 Stat. 705, as
amended Apr. 26, 1939, ch. 104, §§1, 2, 53 Stat. 624, was
extended to Apr. 3, 1941, by Joint Res. Dec. 16, 1940, ch.
932, 54 Stat. 1225. The committee’s report was presented
to Congress on Mar. 31, 1941, and was published in Sen-
ate Document No. 35.

EXECUTIVE ORDER NoO. 12022

Ex. Ord. No. 12022, Dec. 1, 1977, 42 F.R. 61441, as
amended by Ex. Ord. No. 12052, Apr. 7, 1978, 43 F.R.
15133, which related to the National Commission for the
Review of Antitrust Laws and Procedures, was revoked
by Ex. Ord. No. 12258, Dec. 31, 1980, 46 F.R. 1251, set out
as a note under section 14 of the Appendix to Title 5,
Government Organization and Employees.

ANTITRUST ACTS AND LAWS DEFINED IN OTHER SECTIONS

Antitrust acts and laws are defined in sections 12, 44,
1311, 1802, 3301, 3503, 4002, 4021, 4301, 6211 of this title;
title 10 section 7430; title 12 sections 1828, 1831u, 1841,
1849; title 16 section 2602; title 17 section 109; title 28
section 1407; title 30 sections 184, 1413; title 33 section
1502; title 40 section 559; title 42 sections 5417, 5909, 6202,
8235f, 9102; title 43 sections 1331, 1770; title 45 section
791; title 46 App. section 1702; title 49 sections 10706,
41308; title 50 App. sections 1941a, 2158.

§ 1. Trusts, etc., in restraint of trade illegal; pen-
alty

Every contract, combination in the form of
trust or otherwise, or conspiracy, in restraint of
trade or commerce among the several States, or
with foreign nations, is declared to be illegal.
Every person who shall make any contract or
engage in any combination or conspiracy hereby
declared to be illegal shall be deemed guilty of
a felony, and, on conviction thereof, shall be
punished by fine not exceeding $10,000,000 if a
corporation, or, if any other person, $350,000, or
by imprisonment not exceeding three years, or
by both said punishments, in the discretion of
the court.

(July 2, 1890, ch. 647, §1, 26 Stat. 209; Aug. 17,
1937, ch. 690, title VIII, 50 Stat. 693; July 7, 1955,
ch. 281, 69 Stat. 282; Pub. L. 93-528, §3, Dec. 21,
1974, 88 Stat. 1708; Pub. L. 94-145, §2, Dec. 12,
1975, 89 Stat. 801; Pub. L. 101-588, §4(a), Nov. 16,
1990, 104 Stat. 2880.)

AMENDMENTS

1990—Pub. L. 101-588 substituted ‘‘$10,000,000’ for ‘‘one
million dollars” and ‘‘$350,000”’ for ‘‘one hundred thou-
sand dollars’.

1975—Pub. L. 94-145 struck out from first sentence
two provisos granting anti-trust exemption to State
fair trade laws.

1974—Pub. L. 93-528 substituted ‘‘a felony, and, on
conviction thereof, shall be punished by fine not ex-
ceeding one million dollars if a corporation, or, if any
other person, one hundred thousand dollars, or by im-
prisonment not exceeding three years’” for ‘‘a mis-
demeanor, and on conviction thereof, shall be punished
by fine not exceeding fifty thousand dollars, or by im-
prisonment not exceeding one year’.

1955—Act July 7, 1955, substituted ‘‘fifty thousand
dollars” for “‘five thousand dollars’.

1937—Act Aug. 17, 1937, inserted two provisos.

EFFECTIVE DATE OF 2001 AMENDMENT

Pub. L. 107-72, §4, Nov. 20, 2001, 115 Stat. 650, provided
that: “This Act [enacting and amending provisions set

Page 4

out as notes under this section] and the amendments
made by this Act shall take effect on September 30,
2001.”

EFFECTIVE DATE OF 1975 AMENDMENT

Section 4 of Pub. L. 94-145 provided that: ‘‘The
amendments made by sections 2 and 3 of this Act
[amending this section and section 45 of this title] shall
take effect upon the expiration of the ninety-day pe-
riod which begins on the date of enactment of this Act
[Dec. 12, 1975].”

SHORT TITLE OF 2002 AMENDMENT

Pub. L. 107-273, div. C, title IV, §14101, Nov. 2, 2002, 116
Stat. 1921, provided that: ‘“This title [amending sec-
tions 3, 12, 27, and 44 of this title, section 225 of Title
7, Agriculture, section 1413 of Title 30, Mineral Lands
and Mining, and section 2135 of Title 42, The Public
Health and Welfare, repealing sections 30 and 31 of this
title, enacting provisions set out as a note under sec-
tion 3 of this title, amending provisions set out as
notes under this section and section 8 of this title, and
repealing provisions set out as notes under section 15 of
this title and section 41309 of Title 49, Transportation]
may be cited as the ‘Antitrust Technical Corrections
Act of 2002’.”

SHORT TITLE OF 2001 AMENDMENT

Pub. L. 107-72, §1, Nov. 20, 2001, 115 Stat. 648, provided
that: ‘““This Act [enacting and amending provisions set
out as notes under this section] may be cited as the
‘Need-Based Educational Aid Act of 2001°.”

SHORT TITLE OF 1998 AMENDMENT

Pub. L. 105-297, §1, Oct. 27, 1998, 112 Stat. 2824, pro-
vided that: ‘“This Act [enacting section 26b of this title
and provisions set out as a note under section 26b of
this title] may be cited as the ‘Curt Flood Act of 1998°’.”

SHORT TITLE OF 1997 AMENDMENTS

Pub. L. 105-43, §1, Sept. 17, 1997, 111 Stat. 1140, pro-
vided that: ‘“This Act [enacting and amending provi-
sions set out as notes below] may be cited as the ‘Need-
Based Educational Aid Antitrust Protection Act of
1997

Pub. L. 105-26, §1, July 3, 1997, 111 Stat. 241, provided
that: “This Act [amending sections 37 and 37a of this
title and enacting provisions set out as notes under sec-
tion 37 of this title] may be cited as the ‘Charitable Do-
nation Antitrust Immunity Act of 1997°.”’

SHORT TITLE OF 1995 AMENDMENT

Pub. L. 104-63, §1, Dec. 8, 1995, 109 Stat. 687, provided
that: “This Act [enacting sections 37 and 37a of this
title and provisions set out as a note under section 37
of this title] may be cited as the ‘Charitable Gift Annu-
ity Antitrust Relief Act of 1995°.”

SHORT TITLE OF 1990 AMENDMENT

Section 1 of Pub. L. 101-588 provided: ‘‘That this Act
[amending this section and sections 2, 3, 15a, and 19 of
this title and repealing section 20 of this title] may be
cited as the ‘Antitrust Amendments Act of 1990°.”

SHORT TITLE OF 1984 AMENDMENT

Pub. L. 98-544, §1, Oct. 24, 1984, 98 Stat. 2750, provided:
“That this Act [enacting sections 34 to 36 of this title
and provisions set out as a note under section 34 of this
title] may be cited as the ‘Local Government Antitrust
Act of 1984".”

SHORT TITLE OF 1982 AMENDMENT

Pub. L. 97-290, title IV, §401, Oct. 8, 1982, 96 Stat. 1246,
provided that: ‘“This title [enacting section 6a of this
title and amending section 45 of this title] may be cited
as the ‘Foreign Trade Antitrust Improvements Act of
1982°.”
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SHORT TITLE OF 1980 AMENDMENT

Pub. L. 96493, §1, Dec. 2, 1980, 94 Stat. 2568, provided:
“That this Act [enacting section 26a of this title] may
be cited as the ‘Gasohol Competition Act of 1980°.”

SHORT TITLE OF 1976 AMENDMENT

Section 1 of Pub. L. 94-435, Sept. 30, 1976, 90 Stat. 1383,
provided: ‘““That this Act [enacting sections 15¢ to 15h,
18a, and 66 of this title, amending sections 12, 15b, 16,
26, and 1311 to 1314 of this title, section 1505 of Title 18,
Crimes and Criminal Procedure, and section 1407 of
Title 28, Judiciary and Judicial Procedure, and enact-
ing provisions set out as notes under sections 8, 15c,
18a, and 1311 of this title] may be cited as the ‘Hart-
Scott-Rodino Antitrust Improvements Act of 1976°.”

SHORT TITLE OF 1975 AMENDMENT

Section 1 of Pub. L. 94-145 provided: ‘“That this Act
[amending this section and section 45 of this title and
enacting provisions set out as a note under this sec-
tion] may be cited as the ‘Consumer Goods Pricing Act
of 1975.”

SHORT TITLE OF 1974 AMENDMENT

Section 1 of Pub. L. 93-528 provided: ‘‘That this Act
[amending this section and section 2, 3, 16, 28, and 29 of
this title, section 401 of Title 47, Telegraphs, Tele-
phones, and Radiotelegraphs, and sections 43, 44, and 45
of former Title 49, Transportation, and enacting provi-
sions set out as notes under this section and section 29
of this title] may be cited as the ‘Antitrust Procedures
and Penalties Act’.”

SHORT TITLE

Pub. L. 94-435, title III, §305(a), Sept. 30, 1976, 90 Stat.
1397, added immediately following the enacting clause
of act July 2, 1890, the following: ‘‘That this Act [this
section and sections 2 to 7 of this title] may be cited as
the ‘Sherman Act’.”

ANTITRUST MODERNIZATION COMMISSION

Pub. L. 107-273, div. C, title I, subtitle D, Nov. 2, 2002,
116 Stat. 1856, provided that:

“SEC. 11051. SHORT TITLE.
““This subtitle may be cited as the ‘Antitrust Mod-
ernization Commission Act of 2002°.

“SEC. 11052. ESTABLISHMENT.

“There is established the Antitrust Modernization
Commission (in this subtitle referred to as the ‘Com-
mission’).

“SEC. 11053. DUTIES OF THE COMMISSION.

“The duties of the Commission are—

(1) to examine whether the need exists to mod-
ernize the antitrust laws and to identify and study re-
lated issues;

‘“(2) to solicit views of all parties concerned with
the operation of the antitrust laws;

“(3) to evaluate the advisability of proposals and
current arrangements with respect to any issues so
identified; and

‘“(4) to prepare and to submit to Congress and the
President a report in accordance with section 11058.

“SEC. 110564. MEMBERSHIP.
‘‘(a) NUMBER AND APPOINTMENT.—The Commission
shall be composed of 12 members appointed as follows:
‘(1) Four members, no more than 2 of whom shall
be of the same political party, shall be appointed by
the President. The President shall appoint members
of the opposing party only on the recommendation of
the leaders of Congress from that party.
‘4(2) Two members shall be appointed by the major-
ity leader of the Senate.
‘(3) Two members shall be appointed by the minor-
ity leader of the Senate.
‘“(4) Two members shall be appointed by the Speak-
er of the House of Representatives.
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‘“(5) Two members shall be appointed by the minor-
ity leader of the House of Representatives.

“(b) INELIGIBILITY FOR APPOINTMENT.—Members of
Congress shall be ineligible for appointment to the
Commission.

‘“(c) TERM OF APPOINTMENT.—

‘(1) IN GENERAL.—Subject to paragraph (2), mem-
bers of the Commission shall be appointed for the life
of the Commission.

“(2) EARLY TERMINATION OF APPOINTMENT.—If a
member of the Commission who is appointed to the
Commission as—

““(A) an officer or employee of a government
ceases to be an officer or employee of such govern-
ment; or

‘“(B) an individual who is not an officer or em-
ployee of a government becomes an officer or em-
ployee of a government;

then such member shall cease to be a member of the
Commission on the expiration of the 90-day period be-
ginning on the date such member ceases to be such offi-
cer or employee of such government, or becomes an of-
ficer or employee of a government, as the case may be.

‘“(d) QUORUM.—Seven members of the Commission
shall constitute a quorum, but a lesser number may
conduct meetings.

‘‘(e) APPOINTMENT DEADLINE.—Initial appointments
under subsection (a) shall be made not later than 60
days after the date of enactment of this Act [Nov. 2,
2002].

“(f) MEETINGS.—The Commission shall meet at the
call of the chairperson. The first meeting of the Com-
mission shall be held not later than 30 days after the
date on which all members of the Commission are first
appointed under subsection (a) or funds are appro-
priated to carry out this subtitle, whichever occurs
later.

‘“(g) VACANCY.—A vacancy on the Commission shall
be filled in the same manner as the initial appointment
is made.

““(h) CONSULTATION BEFORE APPOINTMENT.—Before ap-
pointing members of the Commission, the President,
the majority and minority leaders of the Senate, the
Speaker of the House of Representatives, and the mi-
nority leader of the House of Representatives shall con-
sult with each other to ensure fair and equitable rep-
resentation of various points of view in the Commis-
sion.

‘“(i) CHAIRPERSON; VICE CHAIRPERSON.—The President
shall select the chairperson of the Commission from
among its appointed members. The leaders of Congress
from the opposing party of the President shall select
the vice chairperson of the Commission from among its
remaining members.

“SEC. 11055. COMPENSATION OF THE COMMISSION.

“(a) PAY.—

‘(1) NONGOVERNMENT EMPLOYEES.—Each member of
the Commission who is not otherwise employed by a
government shall be entitled to receive the daily
equivalent of the annual rate of basic pay payable for
level IV of the Executive Schedule under section 5315
of title 5 United States Code, as in effect from time
to time, for each day (including travel time) during
which such member is engaged in the actual perform-
ance of duties of the Commaission.

‘(2) GOVERNMENT EMPLOYEES.—A member of the
Commission who is an officer or employee of a gov-
ernment shall serve without additional pay (or bene-
fits in the nature of compensation) for service as a
member of the Commission.

‘“(b) TRAVEL EXPENSES.—Members of the Commission
shall receive travel expenses, including per diem in lieu
of subsistence, in accordance with subchapter I of chap-
ter 57 of title 5, United States Code.

“SEC. 11056. STAFF OF COMMISSION; EXPERTS AND

CONSULTANTS.

‘“‘(a) STAFF.—

‘(1) APPOINTMENT.—The chairperson of the Com-
mission may, without regard to the provisions of
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chapter 51 of title 5 of the United States Code (relat-
ing to appointments in the competitive service), ap-
point and terminate an executive director and such
other staff as are necessary to enable the Commission
to perform its duties. The appointment of an execu-
tive director shall be subject to approval by the Com-
mission.

‘“(2) COMPENSATION.—The chairperson of the Com-
mission may fix the compensation of the executive
director and other staff without regard to the provi-
sions of chapter 51 and subchapter III of chapter 53 of
title 5 of the United States Code (relating to classi-
fication of positions and General Schedule pay rates),
except that the rate of pay for the executive director
and other staff may not exceed the rate of basic pay
payable for level V of the Executive Schedule under
section 5315 of title 5 United States Code, as in effect
from time to time.

““(b) EXPERTS AND CONSULTANTS.—The Commission
may procure temporary and intermittent services of
experts and consultants in accordance with section
3109(b) of title 5, United States Code.

“SEC. 11057. POWERS OF THE COMMISSION.

‘‘(a) HEARINGS AND MEETINGS.—The Commission, or a
member of the Commission if authorized by the Com-
mission, may hold such hearings, sit and act at such
time and places, take such testimony, and receive such
evidence, as the Commission considers to be appro-
priate. The Commission or a member of the Commis-
sion may administer oaths or affirmations to witnesses
appearing before the Commission or such member.

‘“(b) OFFICIAL DATA.—The Commission may obtain di-
rectly from any executive agency (as defined in section
105 of title 5 of the United States Code) or court infor-
mation necessary to enable it to carry out its duties
under this subtitle. On the request of the chairperson of
the Commission, and consistent with any other law,
the head of an executive agency or of a Federal court
shall provide such information to the Commission.

‘“(c) FACILITIES AND SUPPORT SERVICES.—The Admin-
istrator of General Services shall provide to the Com-
mission on a reimbursable basis such facilities and sup-
port services as the Commission may request. On re-
quest of the Commission, the head of an executive
agency may make any of the facilities or services of
such agency available to the Commission, on a reim-
bursable or nonreimbursable basis, to assist the Com-
mission in carrying out its duties under this subtitle.

‘‘(d) EXPENDITURES AND CONTRACTS.—The Commission
or, on authorization of the Commission, a member of
the Commission may make expenditures and enter into
contracts for the procurement of such supplies, serv-
ices, and property as the Commission or such member
considers to be appropriate for the purpose of carrying
out the duties of the Commission. Such expenditures
and contracts may be made only to such extent or in
such amounts as are provided in advance in appropria-
tion Acts.

‘‘(e) MAILS.—The Commission may use the United
States mails in the same manner and under the same
conditions as other departments and agencies of the
United States.

“(f) GIFTS, BEQUESTS, AND DEVISES.—The Commission
may accept, use, and dispose of gifts, bequests, or de-
vises of services or property, both real and personal, for
the purpose of aiding or facilitating the work of the
Commission. Gifts, bequests, or devises of money and
proceeds from sales of other property received as gifts,
bequests, or devises shall be deposited in the Treasury
and shall be available for disbursement upon order of
the Commission.

‘“SEC. 11058. REPORT.

“Not later than 3 years after the first meeting of the
Commission, the Commission shall submit to Congress
and the President a report containing a detailed state-
ment of the findings and conclusions of the Commis-
sion, together with recommendations for legislative or
administrative action the Commission considers to be
appropriate.
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“SEC. 11059. TERMINATION OF COMMISSION.

“The Commission shall cease to exist 30 days after
the date on which the report required by section 8
[11058] is submitted.

“SEC. 11060. AUTHORIZATION OF APPROPRIATIONS.
“There is authorized to be appropriated $4,000,000 to
carry out this subtitle.”

YEAR 2000 INFORMATION AND READINESS DISCLOSURE

Pub. L. 105-271, Oct. 19, 1998, 112 Stat. 2386, as amend-
ed by Pub. L. 107-273, div. C, title IV, §14102(e), Nov. 2,
2002, 116 Stat. 1922, provided that:

“SECTION 1. SHORT TITLE.

“This Act may be cited as the ‘Year 2000 Information
and Readiness Disclosure Act’.

“SEC. 2. FINDINGS AND PURPOSES.

‘‘(a) FINDINGS.—Congress finds the following:

“(1)(A) At least thousands but possibly millions of
information technology computer systems, software
programs, and semiconductors are not capable of rec-
ognizing certain dates in 1999 and after December 31,
1999, and will read dates in the year 2000 and there-
after as if those dates represent the year 1900 or
thereafter or will fail to process those dates.

‘(B) The problem described in subparagraph (A) and
resulting failures could incapacitate systems that are
essential to the functioning of markets, commerce,
consumer products, utilities, government, and safety
and defense systems, in the United States and
throughout the world.

“(C) Reprogramming or replacing affected systems
before the problem incapacitates essential systems is
a matter of national and global interest.

‘(2) The prompt, candid, and thorough disclosure
and exchange of information related to year 2000
readiness of entities, products, and services—

“(A) would greatly enhance the ability of public
and private entities to improve their year 2000 read-
iness; and

“(B) is therefore a matter of national importance
and a vital factor in minimizing any potential year
2000 related disruption to the Nation’s economic
well-being and security.

“(3) Concern about the potential for legal liability
associated with the disclosure and exchange of year
2000 readiness information is impeding the disclosure
and exchange of such information.

‘“(4) The capability to freely disseminate and ex-
change information relating to year 2000 readiness,
solutions, test practices and test results, with the
public and other entities without undue concern
about litigation is critical to the ability of public and
private entities to address year 2000 needs in a timely
manner.

‘“(5) The national interest will be served by uniform
legal standards in connection with the disclosure and
exchange of year 2000 readiness information that will
promote disclosures and exchanges of such informa-
tion in a timely fashion.

‘“(b) PURPOSES.—Based upon the powers contained in
article I, section 8, clause 3 of the Constitution of the
United States, the purposes of this Act are—

‘(1) to promote the free disclosure and exchange of
information related to year 2000 readiness;

““(2) to assist consumers, small businesses, and local
governments in effectively and rapidly responding to
year 2000 problems; and

“(3) to lessen burdens on interstate commerce by
establishing certain uniform legal principles in con-
nection with the disclosure and exchange of informa-
tion related to year 2000 readiness.

“SEC. 3. DEFINITIONS.

“In this Act:

‘(1) ANTITRUST LAWS.—The term ‘antitrust laws’—

““(A) has the meaning given to it in subsection (a)
of the first section of the Clayton Act (15 U.S.C.
12(a)), except that such term includes section 5 of
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the Federal Trade Commission Act (15 U.S.C. 45) to

the extent such section 5 applies to unfair methods

of competition; and

“(B) includes any State law similar to the laws
referred to in subparagraph (A).

‘“(2) CONSUMER.—The term ‘consumer’ means an in-
dividual who acquires a consumer product for pur-
poses other than resale.

¢“(3) CONSUMER PRODUCT.—The term ‘consumer prod-
uct’ means any personal property or service which is
normally used for personal, family, or household pur-
poses.

‘“(4) COVERED ACTION.—The term ‘covered action’
means a civil action of any kind, whether arising
under Federal or State law, except for an action
brought by a Federal, State, or other public entity,
agency, or authority acting in a regulatory, super-
visory, or enforcement capacity.

‘(6) MAKER.—The term ‘maker’ means each person
or entity, including the United States or a State or
political subdivision thereof, that—

‘“(A) issues or publishes any year 2000 statement;

‘“(B) develops or prepares any year 2000 state-
ment; or

“(C) assists in, contributes to, or reviews, reports
or comments on during, or approves, or otherwise
takes part in the preparing, developing, issuing, ap-
proving, or publishing of any year 2000 statement.
‘“(6) REPUBLICATION.—The term ‘republication’

means any repetition, in whole or in part, of a year
2000 statement originally made by another.

“(7) YEAR 2000 INTERNET WEBSITE.—The term ‘year
2000 Internet website’ means an Internet website or
other similar electronically accessible service, clear-
ly designated on the website or service by the person
or entity creating or controlling the content of the
website or service as an area where year 2000 state-
ments concerning that person or entity are posted or
otherwise made accessible to the general public.

‘(8) YEAR 2000 PROCESSING.—The term ‘year 2000
processing’ means the processing (including calcu-
lating, comparing, sequencing, displaying, or stor-
ing), transmitting, or receiving of date data from,
into, and between the 20th and 21st centuries, and
during the years 1999 and 2000, and leap year calcula-
tions.

“(9) YEAR 2000 READINESS DISCLOSURE.—The term
‘year 2000 readiness disclosure’ means any written
year 2000 statement—

‘“(A) clearly identified on its face as a year 2000
readiness disclosure;

‘“(B) inscribed on a tangible medium or stored in
an electronic or other medium and retrievable in
perceivable form; and

‘(C) issued or published by or with the approval
of a person or entity with respect to year 2000 proc-
essing of that person or entity or of products or
services offered by that person or entity.
¢(10) YEAR 2000 REMEDIATION PRODUCT OR SERVICE.—

The term ‘year 2000 remediation product or service’
means a software program or service licensed, sold, or
rendered by a person or entity and specifically de-
signed to detect or correct year 2000 processing prob-
lems with respect to systems, products, or services
manufactured or rendered by another person or enti-
ty.
““(11) YEAR 2000 STATEMENT.—

‘“(A) IN GENERAL.—The term ‘year 2000 statement’
means any communication or other conveyance of
information by a party to another or to the public,
in any form or medium—

‘(i) concerning an assessment, projection, or es-
timate concerning year 2000 processing capabili-
ties of an entity, product, service, or set of prod-
ucts and services;

‘‘(i1) concerning plans, objectives, or timetables
for implementing or verifying the year 2000 proc-
essing capabilities of an entity, product, service,
or set of products and services;

‘‘(iii) concerning test plans, test dates, test re-
sults, or operational problems or solutions re-
lated to year 2000 processing by—

TITLE 15—COMMERCE AND TRADE §1

‘(I) products; or
‘“(IT) services that incorporate or utilize products;
or
‘(iv) reviewing, commenting on, or otherwise
directly or indirectly relating to year 2000 proc-
essing capabilities.

‘(B) NOT INCLUDED.—For the purposes of any ac-
tion brought under the securities laws, as that term
is defined in section 3(a)(47) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(47)), the term
‘year 2000 statement’ does not include statements
contained in any documents or materials filed with
the Securities and Exchange Commission, or with
Federal banking regulators, pursuant to section
12(i) of the Securities Exchange Act of 1934 (15
U.S.C. 781(i) [78I(1)]), or disclosures or writing that
when made accompanied the solicitation of an offer
or sale of securities.

“SEC. 4. PROTECTION FOR YEAR 2000 STATE-

MENTS.

‘‘(a) EVIDENCE EXCLUSION.—No year 2000 readiness dis-
closure, in whole or in part, shall be admissible against
the maker of that disclosure to prove the accuracy or
truth of any year 2000 statement set forth in that dis-
closure, in any covered action brought by another
party except that—

‘(1) a year 2000 readiness disclosure may be admis-
sible to serve as the basis for a claim for anticipatory
breach, or repudiation of a contract, or a similar
claim against the maker, to the extent provided by
applicable law; and

‘(2) the court in any covered action shall have dis-
cretion to limit application of this subsection in any
case in which the court determines that the maker’s
use of the year 2000 readiness disclosure amounts to
bad faith or fraud, or is otherwise beyond what is rea-
sonable to achieve the purposes of this Act.

“(b) FALSE, MISLEADING AND INACCURATE YEAR 2000
STATEMENTS.—Except as provided in subsection (c), in
any covered action, to the extent that such action is
based on an allegedly false, inaccurate, or misleading
year 2000 statement, the maker of that year 2000 state-
ment shall not be liable under Federal or State law
with respect to that year 2000 statement unless the
claimant establishes, in addition to all other requisite
elements of the applicable action, by clear and con-
vincing evidence, that—

‘(1) the year 2000 statement was material; and

““(2)(A) to the extent the year 2000 statement was
not a republication, that the maker made the year
2000 statement—

‘(i) with actual knowledge that the year 2000
statement was false, inaccurate, or misleading;

‘“(ii) with intent to deceive or mislead; or

‘“(iii) with a reckless disregard as to the accuracy
of the year 2000 statement; or

‘“(B) to the extent the year 2000 statement was a re-
publication, that the maker of the republication
made the year 2000 statement—

‘(i) with actual knowledge that the year 2000
statement was false, inaccurate, or misleading;
‘‘(ii) with intent to deceive or mislead; or
‘“(iii) without notice in that year 2000 statement
that—
“(I) the maker has not verified the contents of
the republication; or
“(II) the maker is not the source of the republi-
cation and the republication is based on informa-
tion supplied by another person or entity identi-
fied in that year 2000 statement or republication.

‘‘(c) DEFAMATION OR SIMILAR CLAIMS.—In a covered
action arising under any Federal or State law of defa-
mation, trade disparagement, or a similar claim, to the
extent such action is based on an allegedly false, inac-
curate, or misleading year 2000 statement, the maker of
that year 2000 statement shall not be liable with re-
spect to that year 2000 statement, unless the claimant
establishes by clear and convincing evidence, in addi-
tion to all other requisite elements of the applicable
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action, that the year 2000 statement was made with

knowledge that the year 2000 statement was false or

made with reckless disregard as to its truth or falsity.
“(d) YEAR 2000 INTERNET WEBSITE.—

‘(1) IN GENERAL.—Except as provided in paragraph
(2), in any covered action other than a covered action
involving personal injury or serious physical damage
to property, in which the adequacy of notice about
year 2000 processing is at issue, the posting, in a com-
mercially reasonable manner and for a commercially
reasonable duration, of a notice by the entity charged
with giving such notice on the year 2000 Internet
website of that entity shall be deemed an adequate
mechanism for providing that notice.

‘“(2) EXCEPTION.—Paragraph (1) shall not apply if
the court finds that the use of the mechanism of no-
tice—

‘“(A) is contrary to express prior representations
regarding the mechanism of notice made by the
party giving notice;

‘“(B) is materially inconsistent with the regular
course of dealing between the parties; or

‘“(C) occurs where there have been no prior rep-
resentations regarding the mechanism of notice, no
regular course of dealing exists between the parties,
and actual notice is clearly the most commercially
reasonable means of providing notice.

‘(3) CONSTRUCTION.—Nothing in this subsection
shall—

‘“(A) alter or amend any Federal or State statute
or regulation requiring that notice about year 2000
processing be provided using a different mecha-
nism;

‘(B) create a duty to provide notice about year
2000 processing;

“(C) preclude or suggest the use of any other me-
dium for notice about year 2000 processing or re-
quire the use of an Internet website; or

‘(D) mandate the content or timing of any no-
tices about year 2000 processing.

‘() LIMITATION ON EFFECT OF YEAR 2000 STATE-
MENTS.—

‘(1) IN GENERAL.—In any covered action, a year 2000
statement shall not be interpreted or construed as an
amendment to or alteration of a contract or war-
ranty, whether entered into by or approved for a pub-
lic or private entity.

¢“(2) NOT APPLICABLE.—

‘“(A) IN GENERAL.—This subsection shall not
apply—

‘“(i) to the extent the party whose year 2000
statement is alleged to have amended or altered
a contract or warranty has otherwise agreed in
writing to so alter or amend the contract or war-
ranty;

“(i1) to a year 2000 statement made in conjunc-
tion with the formation of the contract or war-
ranty; or

‘“(iii) if the contract or warranty specifically
provides for its amendment or alteration through
the making of a year 2000 statement.

‘(B) RULE OF CONSTRUCTION.—Nothing in this sub-
section shall affect applicable Federal or State law
in effect as of the date of enactment of this Act
[Oct. 19, 1998] with respect to determining the ex-
tent to which a year 2000 statement affects a con-
tract or warranty.

““(f) SPECIAL DATA GATHERING.—

‘(1) IN GENERAL.—A Federal entity, agency, or au-
thority may expressly designate a request for the vol-
untary provision of information relating to year 2000
processing, including year 2000 statements, as a spe-
cial year 2000 data gathering request made pursuant
to this subsection.

‘“(2) SPECIFICS.—A special year 2000 data gathering
request made under this subsection shall specify a
Federal entity, agency, or authority, or, with its con-
sent, another public or private entity, agency, or au-
thority, to gather responses to the request.

‘(3) PROTECTIONS.—Except with the express consent
or permission of the provider of information de-
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scribed in paragraph (1), any year 2000 statements or
other such information provided by a party in re-
sponse to a special year 2000 data gathering request
made under this subsection—

‘“(A) shall be exempt from disclosure under sub-
section (b)(4) of section 552 of title 5, United States
Code, commonly known as the ‘Freedom of Infor-
mation Act’;

‘(B) shall not be disclosed to any third party; and

“(C) may not be used by any Federal entity, agen-
cy, or authority or by any third party, directly or
indirectly, in any civil action arising under any
Federal or State law.
¢‘(4) EXCEPTIONS.—

“‘(A) INFORMATION OBTAINED ELSEWHERE.—Nothing
in this subsection shall preclude a Federal entity,
agency, or authority, or any third party, from sepa-
rately obtaining the information submitted in re-
sponse to a request under this subsection through
the use of independent legal authorities, and using
such separately obtained information in any action.

‘(B) VOLUNTARY DISCLOSURE.—A restriction on
use or disclosure of information under this sub-
section shall not apply to any information disclosed
to the public with the express consent of the party
responding to a special year 2000 data gathering re-
quest or disclosed by such party separately from a
response to a special year 2000 data gathering re-
quest.

“SEC. 5. TEMPORARY ANTITRUST EXEMPTION.

‘‘(a) EXEMPTION.—Except as provided in subsection
(b), the antitrust laws shall not apply to conduct en-
gaged in, including making and implementing an agree-
ment, solely for the purpose of and limited to—

‘(1) facilitating responses intended to correct or
avoid a failure of year 2000 processing in a computer
system, in a component of a computer system, in a
computer program or software, or services utilizing
any such system, component, program, or hardware;
or

‘“(2) communicating or disclosing information to
help correct or avoid the effects of year 2000 proc-
essing failure.

‘“(b) APPLICABILITY.—Subsection (a) shall apply only
to conduct that occurs, or an agreement that is made
and implemented, after the date of enactment of this
Act [Oct. 19, 1998] and before July 14, 2001.

‘“(c) EXCEPTION TO EXEMPTION.—Subsection (a) shall
not apply with respect to conduct that involves or re-
sults in an agreement to boycott any person, to allo-
cate a market, or to fix prices or output.

‘“(d) RULE OF CONSTRUCTION.—The exemption granted
by this section shall be construed narrowly.

“SEC. 6. EXCLUSIONS.

‘“(a) EFFECT ON INFORMATION DISCLOSURE.—This Act
does not affect, abrogate, amend, or alter the authority
of a Federal or State entity, agency, or authority to
enforce a requirement to provide or disclose, or not to
provide or disclose, information under a Federal or
State statute or regulation or to enforce such statute
or regulation.

““(b) CONTRACTS AND OTHER CLAIMS.—

‘(1) IN GENERAL.—Except as may be otherwise pro-
vided in subsections (a) and (e) of section 4, this Act
does not affect, abrogate, amend, or alter any right
established by contract or tariff between any person
or entity, whether entered into by a public or private
person or entity, under any Federal or State law.

‘“(2) OTHER CLAIMS.—

““(A) IN GENERAL.—In any covered action brought
by a consumer, this Act does not apply to a year
2000 statement expressly made in a solicitation, in-
cluding an advertisement or offer to sell, to that
consumer by a seller, manufacturer, or provider of
a consumer product.

‘(B) SPECIFIC NOTICE REQUIRED.—In any covered
action, this Act shall not apply to a year 2000 state-
ment, concerning a year 2000 remediation product
or service, expressly made in an offer to sell or in
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a solicitation (including an advertisement) by a

seller, manufacturer, or provider, of that product or

service unless, during the course of the offer or so-
licitation, the party making the offer or solicita-
tion provides the following notice in accordance

with section 4(d):

‘“‘Statements made to you in the course of this
sale are subject to the Year 2000 Information and
Readiness Disclosure Act (__ U.S.C. __ ). In the
case of a dispute, this Act may reduce your legal
rights regarding the use of any such statements,
unless otherwise specified by your contract or
tariff.’

‘“(3) RULE OF CONSTRUCTION.—Nothing in this Act
shall be construed to preclude any claims that are
not based exclusively on year 2000 statements.

‘‘(c) DUTY OR STANDARD OF CARE.—

‘(1) IN GENERAL.—This Act shall not impose upon
the maker of any year 2000 statement any more strin-
gent obligation, duty, or standard of care than is oth-
erwise applicable under any other Federal law or
State law.

‘“(2) ADDITIONAL DISCLOSURE.—This Act does not
preclude any party from making or providing any ad-
ditional disclosure, disclaimer, or similar provisions
in connection with any year 2000 readiness disclosure
or year 2000 statement.

‘“(3) DUTY OF CARE.—This Act shall not be deemed
to alter any standard or duty of care owed by a fidu-
ciary, as defined or determined by applicable Federal
or State law.

‘“(d) INTELLECTUAL PROPERTY RIGHTS.—This Act does
not affect, abrogate, amend, or alter any right in a pat-
ent, copyright, semiconductor mask work, trade secret,
trade name, trademark, or service mark, under any
Federal or State law.

‘‘(e) INJUNCTIVE RELIEF.—Nothing in this Act shall be
deemed to preclude a claimant from seeking injunctive
relief with respect to a year 2000 statement.

“SEC. 7. APPLICABILITY.
‘‘(a) EFFECTIVE DATE.—

‘(1) IN GENERAL.—Except as otherwise provided in
this section, this Act shall become effective on the
date of enactment of this Act [Oct. 19, 1998].

‘“(2) APPLICATION TO LAWSUITS PENDING.—This Act
shall not affect or apply to any lawsuit pending on
July 14, 1998.

‘“(3) APPLICATION TO STATEMENTS AND DISCLO-
SURES.—Except as provided in subsection (b)—

‘“(A) this Act shall apply to any year 2000 state-
ment made beginning on July 14, 1998 and ending on
July 14, 2001; and

‘(B) this Act shall apply to any year 2000 readi-
ness disclosure made beginning on the date of en-
actment of this Act and ending on July 14, 2001.

““(b) PREVIOUSLY MADE READINESS DISCLOSURE.—

‘(1) IN GENERAL.—For the purposes of section 4(a),
a person or entity that issued or published a year 2000
statement after January 1, 1996, and before the date
of enactment of this Act [Oct. 19, 1998], may designate
that year 2000 statement as a year 2000 readiness dis-
closure if—

‘“(A) the year 2000 statement complied with the
requirements of section 3(9) when made, other than
being clearly designated on its face as a disclosure;
and

‘4(B) within 45 days after the date of enactment of
this Act, the person or entity seeking the designa-
tion—

‘(1) provides individual notice that meets the
requirements of paragraph (2) to all recipients of
the applicable year 2000 statement; or

‘“(ii) prominently posts notice that meets the
requirements of paragraph (2) on its year 2000
Internet website, commencing prior to the end of
the 45-day period under this subparagraph and ex-
tending for a minimum of 45 consecutive days and
also uses the same method of notification used to
originally provide the applicable year 2000 state-
ment.
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‘“(2) REQUIREMENTS.—A notice under paragraph
(1)(B) shall—

‘“(A) state that the year 2000 statement that is
the subject of the notice is being designated a year
2000 readiness disclosure; and

‘“(B) include a copy of the year 2000 statement
with a legend labeling the statement as a ‘Year 2000
Readiness Disclosure’.

‘‘(c) EXCEPTION.—No designation of a year 2000 state-
ment as a year 2000 readiness disclosure under sub-
section (b) shall apply with respect to any person or en-
tity that—

‘(1) proves, by clear and convincing evidence, that
it relied on the year 2000 statement prior to the re-
ceipt of notice described in subsection (b)(1)(B) and it
would be prejudiced by the retroactive designation of
the year 2000 statement as a year 2000 readiness dis-
closure; and

‘(2) provides to the person or entity seeking the
designation a written notice objecting to the designa-
tion within 45 days after receipt of individual notice
under subsection (b)(1)(B)(i), or within 180 days after
the date of enactment of this Act [Oct. 19, 1998], in
the case of notice provided under subsection
O D(B)H(D).

“SEC. 8. YEAR 2000 COUNCIL WORKING GROUPS.

‘“(a) IN GENERAL.—

‘(1) WORKING GROUPS.—The President’s Year 2000
Council (referred to in this section as the ‘Council’)
may establish and terminate working groups com-
posed of Federal employees who will engage outside
organizations in discussions to address the year 2000
problems identified in section 2(a)(1) to share infor-
mation related to year 2000 readiness, and otherwise
to serve the purposes of this Act.

‘(2) LIST OF GROUPS.—The Council shall maintain
and make available to the public a printed and elec-
tronic list of the working groups, the members of
each working group, and a point of contact, together
with an address, telephone number, and electronic
mail address for the point of contact, for each work-
ing group created under this section.

‘“(3) BALANCE.—The Council shall seek to achieve a
balance of participation and representation among
the working groups.

‘“(4) ATTENDANCE.—The Council shall maintain and
make available to the public a printed and electronic
list of working group members who attend each meet-
ing of a working group as well as any other individ-
uals or organizations participating in each meeting.

‘(6) MEETINGS.—Each meeting of a working group
shall be announced in advance in accordance with
procedures established by the Council. The Council
shall encourage working groups to hold meetings
open to the public to the extent feasible and con-
sistent with the activities of the Council and the pur-
poses of this Act.

“(b) FACA.—The Federal Advisory Committee Act (5
U.S.C. App.) shall not apply to the working groups es-
tablished under this section.

““(c) PRIVATE RIGHT OF ACTION.—This section creates
no private right of action to sue for enforcement of the
provisions of this section.

‘“(d) EXPIRATION.—The authority conferred by this
section shall expire on December 31, 2000.

“SEC. 9. NATIONAL INFORMATION CLEARING-

HOUSE AND WEBSITE.

‘“‘(a) NATIONAL WEBSITE.—

“(1) IN GENERAL.—The Administrator of General
Services shall create and maintain until July 14, 2002,
a national year 2000 website, and promote its avail-
ability, designed to assist consumers, small business,
and local governments in obtaining information from
other governmental websites, hotlines, or informa-
tion clearinghouses about year 2000 processing of
computers, systems, products, and services, including
websites maintained by independent agencies and
other departments.

‘“(2) CONSULTATION.—In creating the national year
2000 website, the Administrator of General Services
shall consult with—
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‘“(A) the Director of the Office of Management
and Budget;

‘(B) the Administrator of the Small Business Ad-
ministration;

“(C) the Consumer Product Safety Commission;

‘(D) officials of State and local governments;

‘‘(E) the Director of the National Institute of
Standards and Technology;

“(F) representatives of consumer and industry
groups; and

“(G) representatives of other entities, as deter-
mined appropriate.

‘“(b) REPORT.—The Administrator of General Services
shall submit a report to the Committees on the Judici-
ary of the Senate and the House of Representatives and
the Committee on Governmental Affairs of the Senate
and the Committee on Government Reform and Over-
sight of the House of Representatives [now Committee
on Government Reform of House of Representatives]
not later than 60 days after the date of enactment of
this Act [Oct. 19, 1998] regarding planning to comply
with the requirements of this section.”

APPLICATION OF ANTITRUST LAWS TO AWARD OF NEED-
BASED EDUCATIONAL AID

Pub. L. 107-72, §3, Nov. 20, 2001, 115 Stat. 648, provided
that:
‘“(a) STUDY.—

‘(1) IN GENERAL.—The Comptroller General shall
conduct a study of the effect of the antitrust exemp-
tion on institutional student aid under section 568 of
the Improving America’s Schools Act of 1994 (15
U.S.C. 1 note) [Pub. L. 103-382, see below].

‘“(2) CONSULTATION.—The Comptroller General shall
have final authority to determine the content of the
study under paragraph (1), but in determining the
content of the study, the Comptroller General shall
consult with—

““(A) the institutions of higher education partici-
pating under the antitrust exemption under section
568 of the Improving America’s Schools Act of 1994
(15 U.S.C. 1 note) (referred to in this Act [see Short
Title of 2001 Amendment note above] as the ‘par-
ticipating institutions’);

‘“(B) the Antitrust Division of the Department of
Justice; and

‘(C) other persons that the Comptroller General
determines are appropriate.
¢(3) MATTERS STUDIED.—

‘“(A) IN GENERAL.—The study under paragraph (1)
shall—

‘(i) examine the needs analysis methodologies
used by participating institutions;

‘“(i1) identify trends in undergraduate costs of
attendance and institutional undergraduate grant
aid among participating institutions, including—

‘“(I) the percentage of first-year students re-
ceiving institutional grant aid;

“(IT) the mean and median grant eligibility
and institutional grant aid to first-year stu-
dents; and

‘“(IIT) the mean and median parental and stu-
dent contributions to undergraduate costs of at-
tendance for first year students receiving insti-
tutional grant aid;

‘“(iii) to the extent useful in determining the ef-
fect of the antitrust exemption under section 568
of the Improving America’s Schools Act of 1994 (15
U.S.C. 1 note), examine—

“(I) comparison data, identified in clauses (i)
and (ii), from institutions of higher education
that do not participate under the antitrust ex-
emption under section 568 of the Improving
America’s Schools Act of 1994 (156 U.S.C. 1 note);
and

‘“(IT) other baseline trend data from national
benchmarks; and
‘“(iv) examine any other issues that the Comp-

troller General determines are appropriate, in-

cluding other types of aid affected by section 568
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of the Improving America’s Schools Act of 1994 (15

U.S.C. 1 note).

“(B) ASSESSMENT.—

‘(i) IN GENERAL.—The study under paragraph (1)
shall assess what effect the antitrust exemption
on institutional student aid has had on institu-
tional undergraduate grant aid and parental con-
tribution to undergraduate costs of attendance.

‘(ii) CHANGES OVER TIME.—The assessment
under clause (i) shall consider any changes in in-
stitutional undergraduate grant aid and parental
contribution to undergraduate costs of attend-
ance over time for institutions of higher edu-
cation, including consideration of—

‘() the time period prior to adoption of the
consensus methodologies at participating insti-
tutions; and

‘(IT) the data examined pursuant to subpara-
graph (A)(ii).

“(b) REPORT.—

‘(1) IN GENERAL.—Not later than September 30, 2006,
the Comptroller General shall submit a report to the
Committee on the Judiciary of the Senate and the
Committee on the Judiciary of the House of Rep-
resentatives that contains the findings and conclu-
sions of the Comptroller General regarding the mat-
ters studied under subsection (a).

‘(2) IDENTIFYING INDIVIDUAL INSTITUTIONS.—The
Comptroller General shall not identify an individual
institution of higher education in information sub-
mitted in the report under paragraph (1) unless the
information on the institution is available to the
public.

“‘(c) RECORDKEEPING REQUIREMENT.—

(1) IN GENERAL.—For the purpose of completing
the study under subsection (a)(1), a participating in-
stitution shall—

““(A) collect and maintain for each academic year
until the study under subsection (a)(1) is com-
pleted—

‘(i) student-level data that is sufficient, in the
judgment of the Comptroller General, to permit
the analysis of expected family contributions,
identified need, and undergraduate grant aid
awards; and

‘“(ii) information on formulas used by the insti-
tution to determine need; and
“(B) submit the data and information under para-

graph (1) to the Comptroller General at such time

as the Comptroller General may reasonably require.

““(2) NON-PARTICIPATING INSTITUTIONS.—Nothing in
this subsection shall be construed to require an insti-
tution of higher education that does not participate
under the antitrust exemption under section 568 of
the Improving America’s Schools Act of 1994 (15
U.S.C. 1 note) to collect and maintain data under this
subsection.”

Pub. L. 103-382, title V, §568(a)—(d), Oct. 20, 1994, 108
Stat. 4060, 4061, as amended by Pub. L. 105-43, §2(a),
Sept. 17, 1997, 111 Stat. 1140; Pub. L. 105-244, title I,
§102(a)(3), Oct. 7, 1998, 112 Stat. 1618; Pub. L. 107-72, §2,
Nov. 20, 2001, 115 Stat. 648, provided that:

‘‘(a) EXEMPTION.—It shall not be unlawful under the
antitrust laws for 2 or more institutions of higher edu-
cation at which all students admitted are admitted on
a need-blind basis, to agree or attempt to agree—

(1) to award such students financial aid only on
the basis of demonstrated financial need for such aid;

‘(2) to use common principles of analysis for deter-
mining the need of such students for financial aid if
the agreement to use such principles does not restrict
financial aid officers at such institutions in their ex-
ercising independent professional judgment with re-
spect to individual applicants for such financial aid;

‘“(3) to use a common aid application form for need-
based financial aid for such students if the agreement
to use such form does not restrict such institutions in
their requesting from such students, or in their
using, data in addition to the data requested on such
form; or
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‘“(4) to exchange through an independent third
party, before awarding need-based financial aid to
any of such students who is commonly admitted to
the institutions of higher education involved, data
submitted by the student so admitted, the student’s
family, or a financial institution on behalf of the stu-
dent or the student’s family relating to assets, liabil-
ities, income, expenses, the number of family mem-
bers, and the number of the student’s siblings in col-
lege, if each of such institutions of higher education
is permitted to retrieve such data only once with re-
spect to the student.

‘“(b) LIMITATIONS.—Subsection (a) shall not apply
with respect to—

‘(1) any financial aid or assistance authorized by
the Higher Education Act of 1965 (20 U.S.C. 1001 et
seq.); or

‘(2) any contract, combination, or conspiracy with
respect to the amount or terms of any prospective fi-
nancial aid award to a specific individual.

‘‘(c) DEFINITIONS.—For purposes of this section—

‘(1) the term ‘alien’ has the meaning given such
term in section 101(3) [101(a)(3)] of the Immigration
and Nationality Act (8 U.S.C. 1101(3) [1101(a)(3)]);

‘“(2) the term ‘antitrust laws’ has the meaning
given such term in subsection (a) of the first section
of the Clayton Act (15 U.S.C. 12(a)), except that such
term includes section 5 of the Federal Trade Commis-
sion Act (15 U.S.C. 45) to the extent such section ap-
plies to unfair methods of competition;

‘(3) the term ‘institution of higher education’ has
the meaning given such term in section 101 of the
Higher Education Act of 1965 [20 U.S.C. 1001];

‘“(4) the term ‘lawfully admitted for permanent res-
idence’ has the meaning given such term in section
101(20) [101(a)(20)] of the Immigration and Nationality
Act (8 U.S.C. 1101(20) [1101(a)(20)]);

‘“(5) the term ‘national of the United States’ has
the meaning given such term in section 101(22)
[101(a)(22)] of the Immigration and Nationality Act (8
U.S.C. 1101(22) [1101(a)(22)]);

‘“(6) the term ‘on a need-blind basis’ means without
regard to the financial circumstances of the student
involved or the student’s family; and

“(7T) the term ‘student’ means, with respect to an
institution of higher education, a national of the
United States or an alien admitted for permanent
residence who is admitted to attend an under-
graduate program at such institution on a full-time
basis.

“(d) EXPIRATION.—Subsection (a) shall expire on Sep-
tember 30, 2008.”’

[Pub. L. 10543, §2(b), Sept. 17, 1997, 111 Stat. 1140, pro-
vided that: “The amendments made by subsection (a)
[amending section 568(a)-(d) of Pub. L. 103-382, set out
above] shall take effect immediately before September
30, 1997.°"]

SHERMAN ACT REFERRED TO IN OTHER SECTIONS

The Sherman Act [156 U.S.C. 1 to 7] is referred to in
sections 12, 15¢, 15d, 29, 44, 62, 1012, 1013, 3301, 3503 of this
title; title 7 section 225; title 10 section 7430; title 12
sections 1828, 1849; title 16 section 2602; title 30 sections
184, 1413; title 40 section 559; title 42 sections 2135, 5417,
5909, 6202, 8235f, 9102; title 43 sections 970, 1331, 1770; title
45 section 791; title 46 App. section 1702; title 49 section
10706; title 50 App. sections 1941a, 2158.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4, 6, 6a, 7, 18a
of this title.

§ 2. Monopolizing trade a felony; penalty

Every person who shall monopolize, or at-
tempt to monopolize, or combine or conspire
with any other person or persons, to monopolize
any part of the trade or commerce among the
several States, or with foreign nations, shall be
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deemed guilty of a felony, and, on conviction
thereof, shall be punished by fine not exceeding
$10,000,000 if a corporation, or, if any other per-
son, $350,000, or by imprisonment not exceeding
three years, or by both said punishments, in the
discretion of the court.

(July 2, 1890, ch. 647, §2, 26 Stat. 209; July 7, 1955,
ch. 281, 69 Stat. 282; Pub. L. 93-528, §3, Dec. 21,
1974, 88 Stat. 1708; Pub. L. 101-588, §4(b), Nov. 16,
1990, 104 Stat. 2880.)

AMENDMENTS

1990—Pub. L. 101-588 substituted ‘‘$10,000,000"’ for ‘‘one
million dollars” and ‘‘$350,000”’ for ‘‘one hundred thou-
sand dollars’.

1974—Pub. L. 93-528 substituted ‘‘a felony, and, on
conviction thereof, shall be punished by fine not ex-
ceeding one million dollars if a corporation, or, if any
other person, one hundred thousand dollars, or by im-
prisonment not exceeding three years’” for ‘‘a mis-
demeanor, and, on conviction thereof, shall be punished
by fine not exceeding fifty thousand dollars, or by im-
prisonment not exceeding one year’’.

1955—Act July 7, 1955, substituted ‘‘fifty thousand
dollars” for ‘“‘five thousand dollars’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 18a of this title;
title 12 section 1849.

§3. Trusts in Territories or District of Columbia
illegal; combination a felony

(a) Every contract, combination in form of
trust or otherwise, or conspiracy, in restraint of
trade or commerce in any Territory of the
United States or of the District of Columbia, or
in restraint of trade or commerce between any
such Territory and another, or between any such
Territory or Territories and any State or States
or the District of Columbia, or with foreign na-
tions, or between the District of Columbia and
any State or States or foreign nations, is de-
clared illegal. Every person who shall make any
such contract or engage in any such combina-
tion or conspiracy, shall be deemed guilty of a
felony, and, on conviction thereof, shall be pun-
ished by fine not exceeding $10,000,000 if a cor-
poration, or, if any other person, $350,000, or by
imprisonment not exceeding three years, or both
said punishments, in the discretion of the court.

(b) Every person who shall monopolize, or at-
tempt to monopolize, or combine or conspire
with any other person or persons, to monopolize
any part of the trade or commerce in any Terri-
tory of the United States or of the District of
Columbia, or between any such Territory and
another, or between any such Territory or Terri-
tories and any State or States or the District of
Columbia, or with foreign nations, or between
the District of Columbia, and any State or
States or foreign nations, shall be deemed guilty
of a felony, and, on conviction thereof, shall be
punished by fine not exceeding $10,000,000 if a
corporation, or, if any other person, $350,000, or
by imprisonment not exceeding three years, or
by both said punishments, in the discretion of
the court.

(July 2, 1890, ch. 647, §3, 26 Stat. 209; July 7, 1955,
ch. 281, 69 Stat. 282; Pub. L. 93-528, §3, Dec. 21,
1974, 88 Stat. 1708; Pub. L. 101-588, §4(c), Nov. 16,
1990, 104 Stat. 2880; Pub. L. 107-273, div. C, title
IV, §14102(b), Nov. 2, 2002, 116 Stat. 1921.)
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AMENDMENTS

2002—Pub. L. 107-273 designated existing provisions as
subsec. (a) and added subsec. (b).

1990—Pub. L. 101-588 substituted ‘‘$10,000,000** for ‘‘one
million dollars’ and ‘$350,000”” for ‘‘one hundred thou-
sand dollars’.

1974—Pub. L. 93-528 substituted ‘‘a felony, and, on
conviction thereof, shall be punished by fine not ex-
ceeding one million dollars if a corporation, or, if any
other person, one hundred thousand dollars, or by im-
prisonment not exceeding three years” for ‘‘a mis-
demeanor, and, on conviction thereof, shall be punished
by fine not exceeding fifty thousand dollars, or by im-
prisonment not exceeding one year’.

1955—Act July 7, 1955, substituted ‘‘fifty thousand
dollars” for ‘‘five thousand’’.

EFFECTIVE DATE OF 2002 AMENDMENT

Pub. L. 107-273, div. C, title IV, §14103, Nov. 2, 2002, 116
Stat. 1922, provided that:

‘‘(a) EFFECTIVE DATE.—Except as provided in sub-
section (b), this subtitle [probably means this title,
amending this section and sections 12, 27, and 44 of this
title, section 225 of Title 7, Agriculture, section 1413 of
Title 30, Mineral Lands and Mining, and section 2135 of
Title 42, The Public Health and Welfare, repealing sec-
tions 30 and 31 of this title, enacting provisions set out
as a note under section 1 of this title, amending provi-
sions set out as notes under sections 1 and 8 of this
title, and repealing provisions set out as notes under
section 15 of this title and section 41309 of Title 49,
Transportation] and the amendments made by this sub-
title shall take effect on the date of enactment of this
Act [Nov. 2, 2002].

“(b) APPLICATION TO CASES.—(1) Section 14102(f) [re-
pealing section 30 of this title] shall apply to cases
pending on or after the date of the enactment of this
Act.

‘(2) The amendments made by subsections (a), (b),
and (c) of section 14102 [amending this section and sec-
tions 12 and 44 of this title, section 225 of Title 7, Agri-
culture, section 1413 of Title 30, Mineral Lands and
Mining, and section 2135 of Title 42, The Public Health
and Welfare, repealing section 31 of this title, amending
provisions set out as a note under section 8 of this title,
and repealing provisions set out as a note under section
15 of this title] shall apply only with respect to cases
commenced on or after the date of enactment of this
Act.”

§4. Jurisdiction of courts; duty of United States
attorneys; procedure

The several district courts of the United
States are invested with jurisdiction to prevent
and restrain violations of sections 1 to 7 of this
title; and it shall be the duty of the several
United States attorneys, in their respective dis-
tricts, under the direction of the Attorney Gen-
eral, to institute proceedings in equity to pre-
vent and restrain such violations. Such pro-
ceedings may be by way of petition setting forth
the case and praying that such violation shall be
enjoined or otherwise prohibited. When the par-
ties complained of shall have been duly notified
of such petition the court shall proceed, as soon
as may be, to the hearing and determination of
the case; and pending such petition and before
final decree, the court may at any time make
such temporary restraining order or prohibition
as shall be deemed just in the premises.

(July 2, 1890, ch. 647, §4, 26 Stat. 209; Mar. 3, 1911,
ch. 231, §291, 36 Stat. 1167; June 25, 1948, ch. 646,
§1, 62 Stat. 909.)

CODIFICATION

Act Mar. 3, 1911, vested jurisdiction in ‘‘district”
courts, instead of ‘‘circuit’ courts.
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CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, substituted
‘“United States attorneys’ for ‘district attorneys of
the United States”. See section 541 et seq. of Title 28,
Judiciary and Judicial Procedure.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 5 of this title.
§ 5. Bringing in additional parties

Whenever it shall appear to the court before
which any proceeding under section 4 of this
title may be pending, that the ends of justice re-
quire that other parties should be brought be-
fore the court, the court may cause them to be
summoned, whether they reside in the district
in which the court is held or not; and subpoenas
to that end may be served in any district by the
marshal thereof.

(July 2, 1890, ch. 647, §5, 26 Stat. 210.)
§ 6. Forfeiture of property in transit

Any property owned under any contract or by
any combination, or pursuant to any conspiracy
(and being the subject thereof) mentioned in sec-
tion 1 of this title, and being in the course of
transportation from one State to another, or to
a foreign country, shall be forfeited to the
United States, and may be seized and con-
demned by like proceedings as those provided by
law for the forfeiture, seizure, and condemna-
tion of property imported into the United States
contrary to law.

(July 2, 1890, ch. 647, §6, 26 Stat. 210.)

§ 6a. Conduct involving trade or commerce with
foreign nations

Sections 1 to 7 of this title shall not apply to
conduct involving trade or commerce (other
than import trade or import commerce) with
foreign nations unless—

(1) such conduct has a direct, substantial,
and reasonably foreseeable effect—

(A) on trade or commerce which is not
trade or commerce with foreign nations, or
on import trade or import commerce with
foreign nations; or

(B) on export trade or export commerce
with foreign nations, of a person engaged in
such trade or commerce in the United
States; and

(2) such effect gives rise to a claim under the
provisions of sections 1 to 7 of this title, other
than this section.

If sections 1 to 7 of this title apply to such con-
duct only because of the operation of paragraph
(1)(B), then sections 1 to 7 of this title shall
apply to such conduct only for injury to export
business in the United States.

(July 2, 1890, ch. 647, §7, as added Pub. L. 97-290,
title IV, §402, Oct. 8, 1982, 96 Stat. 1246.)

PRIOR PROVISIONS

A prior section 7 of act July 2, 1890, ch. 647, 26 Stat.
210, related to suits by persons injured by acts in viola-
tion of sections 1 to 7 of this title and was classified as
a note under section 15 of this title, prior to repeal by
act July 7, 1955, ch. 283, §3, 69 Stat. 283, effective six
months after July 7, 1955.
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§7. “Person” or “persons” defined

The word ‘‘person’, or ‘‘persons’, wherever
used in sections 1 to 7 of this title shall be
deemed to include corporations and associations
existing under or authorized by the laws of ei-
ther the United States, the laws of any of the
Territories, the laws of any State, or the laws of
any foreign country.

(July 2, 1890, ch. 647, §8, 26 Stat. 210.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 6a of this title.

§8. Trusts in restraint of import trade illegal;
penalty

Every combination, conspiracy, trust, agree-
ment, or contract is declared to be contrary to
public policy, illegal, and void when the same is
made by or between two or more persons or cor-
porations, either of whom, as agent or principal,
is engaged in importing any article from any
foreign country into the United States, and
when such combination, conspiracy, trust,
agreement, or contract is intended to operate in
restraint of lawful trade, or free competition in
lawful trade or commerce, or to increase the
market price in any part of the United States of
any article or articles imported or intended to
be imported into the United States, or of any
manufacture into which such imported article
enters or is intended to enter. Every person who
shall be engaged in the importation of goods or
any commodity from any foreign country in vio-
lation of this section, or who shall combine or
conspire with another to violate the same, is
guilty of a misdemeanor, and on conviction
thereof in any court of the United States such
person shall be fined in a sum not less than $100
and not exceeding $5,000, and shall be further
punished by imprisonment, in the discretion of
the court, for a term not less than three months
nor exceeding twelve months.

(Aug. 27, 1894, ch. 349, §73, 28 Stat. 570; Feb. 12,
1913, ch. 40, 37 Stat. 667.)

AMENDMENTS

1913—Act Feb. 12, 1913, inserted ‘‘as agent or prin-
cipal”.

SHORT TITLE

Section 77, formerly §78, of act Aug. 27, 1894, as added
by Pub. L. 94-435, title III, §305(d), Sept. 30, 1976, 90
Stat. 1397; renumbered §77 and amended Pub. L. 107-273,
div. C, title IV, §14102(c)(1)(B), Nov. 2, 2002, 116 Stat.
1921, provided that: ‘‘Sections 73, 74, 75, and 76 of this
Act [enacting sections 8 to 11 of this title] may be cited
as the ‘Wilson Tariff Act’.”

WILSON TARIFF ACT REFERRED TO IN OTHER SECTIONS

The Wilson Tariff Act [156 U.S.C. 8 to 11] is referred to
in sections 12, 31, 44 of this title; title 7 section 225; title
16 section 2602, title 30 section 1413; title 42 section 2135;
title 43 section 1331; title 49 section 10706.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 9, 11, 3301 of this
title; title 10 section 7430; title 16 section 2602; title 30
section 184; title 40 section 559; title 42 sections 5417,
5909, 6202, 8235f, 9102; title 43 section 1770; title 45 sec-
tion 791; title 46 App. section 1702; title 49 section 10706;
title 50 App. sections 1941a, 2158.
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§9. Jurisdiction of courts; duty of United States
attorneys; procedure

The several district courts of the United
States are invested with jurisdiction to prevent
and restrain violations of section 8 of this title;
and it shall be the duty of the several United
States attorneys, in their respective districts,
under the direction of the Attorney General, to
institute proceedings in equity to prevent and
restrain such violations. Such proceedings may
be by way of petitions setting forth the case and
praying that such violations shall be enjoined or
otherwise prohibited. When the parties com-
plained of shall have been duly notified of such
petition the court shall proceed, as soon as may
be, to the hearing and determination of the case;
and pending such petition and before final de-
cree, the court may at any time make such tem-
porary restraining order or prohibition as shall
be deemed just in the premises.

(Aug. 27, 1894, ch. 349, §74, 28 Stat. 570; Mar. 3,
1911, ch. 231, §291, 36 Stat. 1167; June 25, 1948, ch.
646, §1, 62 Stat. 909.)

CODIFICATION

Act Mar. 3, 1911, vested jurisdiction in ‘‘district”
courts, instead of ‘‘circuit’ courts.

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, substituted
‘““United States attorneys’ for ‘district attorneys of
the United States’. See section 541 et seq. of Title 28,
Judiciary and Judicial Procedure.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 10, 3301 of this
title; title 10 section 7430; title 16 section 2602; title 30
section 184; title 33 section 1331; title 40 section 559;
title 42 sections 5417, 5909, 6202, 8235f, 9102; title 43 sec-
tion 1770; title 45 section 791; title 46 App. section 1702;
title 49 section 10706; title 50 App. sections 1941a, 2158.

§10. Bringing in additional parties

Whenever it shall appear to the court before
which any proceeding under section 9 of this
title may be pending, that the ends of justice re-
quire that other parties should be brought be-
fore the court, the court may cause them to be
summoned, whether they reside in the district
in which the court is held or not; and subpoenas
to that end may be served in any district by the
marshal thereof.

(Aug. 27, 1894, ch. 349, §75, 28 Stat. 570.)
§ 11. Forfeiture of property in transit

Any property owned under any contract or by
any combination, or pursuant to any conspiracy,
and being the subject thereof, mentioned in sec-
tion 8 of this title, imported into and being
within the United States or being in the course
of transportation from one State to another, or
to or from a Territory or the District of Colum-
bia, shall be forfeited to the United States, and
may be seized and condemned by like pro-
ceedings as those provided by law for the for-
feiture, seizure, and condemnation of property
imported into the United States contrary to
law.

(Aug. 27, 1894, ch. 349, §76, 28 Stat. 570; Feb. 12,
1913, ch. 40, 37 Stat. 667.)
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AMENDMENTS

1913—Act Feb. 12, 1913, substituted ‘‘imported into
and being within the United States or’ for ‘“‘and”.

§ 12. Definitions; short title

(a) ‘““‘Antitrust laws,” as used herein, includes
the Act entitled ‘““An Act to protect trade and
commerce against unlawful restraints and mo-
nopolies,” approved July second, eighteen hun-
dred and ninety; sections seventy-three to sev-
enty-six, inclusive, of an Act entitled ‘“‘An Act
to reduce taxation, to provide revenue for the
Government, and for other purposes,” of August
twenty-seventh, eighteen hundred and ninety-
four; an Act entitled ““An Act to amend sections
seventy-three and seventy-six of the Act of Au-
gust twenty-seventh, eighteen hundred and nine-
ty-four, entitled ‘An Act to reduce taxation, to
provide revenue for the Government, and for
other purposes,”’” approved February twelfth,
nineteen hundred and thirteen; and also this
Act.

“Commerce,” as used herein, means trade or
commerce among the several States and with
foreign nations, or between the District of Co-
lumbia or any Territory of the United States
and any State, Territory, or foreign nation, or
between any insular possessions or other places
under the jurisdiction of the United States, or
between any such possession or place and any
State or Territory of the United States or the
District of Columbia or any foreign nation, or
within the District of Columbia or any Territory
or any insular possession or other place under
the jurisdiction of the United States: Provided,
That nothing in this Act contained shall apply
to the Philippine Islands.

The word ‘‘person’ or ‘‘persons’ wherever
used in this Act shall be deemed to include cor-
porations and associations existing under or au-
thorized by the laws of either the United States,
the laws of any of the Territories, the laws of
any State, or the laws of any foreign country.

(b) This Act may be cited as the ‘“‘Clayton
Act”.

(Oct. 15, 1914, ch. 323, §1, 38 Stat. 730; Pub. L.
94-435, title III, §305(b), Sept. 30, 1976, 90 Stat.
1397, Pub. L. 107273, div. C, title IV,
§14102(c)(2)(A), Nov. 2, 2002, 116 Stat. 1921.)

REFERENCES IN TEXT

X}

Words ‘“‘herein’ and ‘‘this Act”, referred to in the
three paragraphs of subsec. (a), mean the Clayton Act.
For classification of the Clayton Act to the Code, see
last paragraph hereunder.

The Act entitled ‘“An Act to protect trade and com-
merce against unlawful restraints and monopolies,” ap-
proved July second, eighteen hundred and ninety, re-
ferred to in subsec. (a), is act July 2, 1890, ch. 647, 26
Stat. 209, as amended, known as the Sherman Act,
which is classified to sections 1 to 7 of this title.

The Act entitled ‘““An Act to reduce taxation, to pro-
vide revenue for the Government, and for other pur-
poses,” of August twenty-seventh, eighteen hundred
and ninety-four, referred to in subsec. (a), is act Aug.
27, 1894, ch. 349, 28 Stat. 509, as amended, known as the
Wilson Tariff Act. Sections seventy-three to seventy-
six thereof are set out as sections 8 to 11 of this title.

The Act entitled ‘““An Act to amend sections seventy-
three and seventy-six of the Act of August twenty-sev-
enth, eighteen hundred and ninety-four, entitled ‘An
Act to reduce taxation, to provide revenue for the Gov-
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ernment, and for other purposes’,”” approved February
twelfth, nineteen hundred and thirteen, referred to in
subsec. (a), is act Feb. 12, 1913, ch. 40, 37 Stat. 667, as
amended, which is classified to sections 8 and 11 of this
title.

The Clayton Act, referred to in subsec. (b), is act Oct.
15, 1914, ch. 323, 38 Stat. 730, as amended, which is clas-
sified to sections 12, 13, 14 to 19, 21, and 22 to 27 of this
title, and sections 52 and 53 of Title 29, Labor. Sections
9 and 21 to 25 of the act were repealed by act June 25,
1948, ch. 645, §21, 62 Stat. 862, eff. Sept. 1, 1948, and their
provisions are now covered by sections 402, 660, 3285 and
3691 of Title 18, Crimes and Criminal Procedure, except
that former section 23 of the act is obsolete and not
now covered. Sections 17 to 19 of the act were repealed
by act June 25, 1948, ch. 646, §39, 62 Stat. 992, eff. Sept.
1, 1948, and their provisions are now covered by rule 65
of the Federal Rules of Civil Procedure, set out in the
Appendix to Title 28, Judiciary and Judicial Procedure.
For complete classification of this Act to the Code, see
Tables.

CODIFICATION

The 3d par. of subsec. (a) is also classified to section
53 of Title 29, Liabor.

AMENDMENTS

2002—Subsec. (a). Pub. L. 107-273 substituted ‘‘sev-
enty-three to seventy-six’’ for ‘‘seventy-three to sev-
enty-seven’ in first par.

1976—Pub. L. 94-435 designated existing provisions as
subsec. (a) and added subsec. (b).

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-273 effective Nov. 2, 2002,
and applicable only with respect to cases commenced
on or after Nov. 2, 2002, see section 14103 of Pub. L.
107-273, set out as a note under section 3 of this title.

CLAYTON ACT REFERRED TO IN OTHER SECTIONS

The Clayton Act [see References in Text note above]
is referred to in sections 35, 44, 57b-1, 1012, 1013, 3301,
3503 of this title; title 7 section 225; title 10 section 7430;
title 12 sections 1828, 1849, 3208; title 16 section 2602;
title 30 sections 184, 1413; title 33 section 1331; title 40
section 559; title 42 sections 2135, 5417, 5909, 6202, 8235f,
9102; title 43 section 1770; title 45 section 791; title 46
App. section 1702; title 49 section 10706; title 50 App. sec-
tions 1941a, 2158.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 34, 37a, 1291,
1311, 4002, 4021, 4301, 6211, 6701 of this title; title 12 sec-
tions 1831u, 1841; title 16 section 824k; title 17 section
109; title 19 sections 2033, 2561; title 21 section 355; title
28 section 1407; title 42 sections 7651b, 12007, 13271; title
46 App. section 885; title 47 section 303c; title 49 sections
13703, 13907, 14104, 40102, 40129, 41308, 41720.

§13. Discrimination in price, services, or facili-
ties

(a) Price; selection of customers

It shall be unlawful for any person engaged in
commerce, in the course of such commerce, ei-
ther directly or indirectly, to discriminate in
price between different purchasers of commod-
ities of like grade and quality, where either or
any of the purchases involved in such discrimi-
nation are in commerce, where such commod-
ities are sold for use, consumption, or resale
within the United States or any Territory there-
of or the District of Columbia or any insular
possession or other place under the jurisdiction
of the United States, and where the effect of
such discrimination may be substantially to
lessen competition or tend to create a monopoly
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in any line of commerce, or to injure, destroy,
or prevent competition with any person who ei-
ther grants or knowingly receives the benefit of
such discrimination, or with customers of either
of them: Provided, That nothing herein con-
tained shall prevent differentials which make
only due allowance for differences in the cost of
manufacture, sale, or delivery resulting from
the differing methods or quantities in which
such commodities are to such purchasers sold or
delivered: Provided, however, That the Federal
Trade Commission may, after due investigation
and hearing to all interested parties, fix and es-
tablish quantity limits, and revise the same as
it finds necessary, as to particular commodities
or classes of commodities, where it finds that
available purchasers in greater quantities are so
few as to render differentials on account thereof
unjustly discriminatory or promotive of monop-
oly in any line of commerce; and the foregoing
shall then not be construed to permit differen-
tials based on differences in quantities greater
than those so fixed and established: And provided
further, That nothing herein contained shall pre-
vent persons engaged in selling goods, wares, or
merchandise in commerce from selecting their
own customers in bona fide transactions and not
in restraint of trade: And provided further, That
nothing herein contained shall prevent price
changes from time to time where in response to
changing conditions affecting the market for or
the marketability of the goods concerned, such
as but not limited to actual or imminent dete-
rioration of perishable goods, obsolescence of
seasonal goods, distress sales under court proc-
ess, or sales in good faith in discontinuance of
business in the goods concerned.

(b) Burden of rebutting prima-facie case of dis-

crimination

Upon proof being made, at any hearing on a
complaint under this section, that there has
been discrimination in price or services or facili-
ties furnished, the burden of rebutting the
prima-facie case thus made by showing justifica-
tion shall be upon the person charged with a vio-
lation of this section, and unless justification
shall be affirmatively shown, the Commission is
authorized to issue an order terminating the dis-
crimination: Provided, however, That nothing
herein contained shall prevent a seller rebutting
the prima-facie case thus made by showing that
his lower price or the furnishing of services or
facilities to any purchaser or purchasers was
made in good faith to meet an equally low price
of a competitor, or the services or facilities fur-
nished by a competitor.

(c) Payment or acceptance of commission, bro-
kerage, or other compensation

It shall be unlawful for any person engaged in
commerce, in the course of such commerce, to
pay or grant, or to receive or accept, anything of
value as a commission, brokerage, or other com-
pensation, or any allowance or discount in lieu
thereof, except for services rendered in connec-
tion with the sale or purchase of goods, wares,
or merchandise, either to the other party to
such transaction or to an agent, representative,
or other intermediary therein where such inter-
mediary is acting in fact for or in behalf, or is
subject to the direct or indirect control, of any
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party to such transaction other than the person

by whom such compensation is so granted or

paid.

(d) Payment for services or facilities for proc-
essing or sale

It shall be unlawful for any person engaged in
commerce to pay or contact for the payment of
anything of value to or for the benefit of a cus-
tomer of such person in the course of such com-
merce as compensation or in consideration for
any services or facilities furnished by or
through such customer in connection with the
processing, handling, sale, or offering for sale of
any products or commodities manufactured,
sold, or offered for sale by such person, unless
such payment or consideration is available on
proportionally equal terms to all other cus-
tomers competing in the distribution of such
products or commodities.

(e) Furnishing services or facilities for proc-
essing, handling, etc.

It shall be unlawful for any person to discrimi-
nate in favor of one purchaser against another
purchaser or purchasers of a commodity bought
for resale, with or without processing, by con-
tracting to furnish or furnishing, or by contrib-
uting to the furnishing of, any services or facili-
ties connected with the processing, handling,
sale, or offering for sale of such commodity so
purchased upon terms not accorded to all pur-
chasers on proportionally equal terms.

(f) Knowingly inducing or receiving discrimina-
tory price

It shall be unlawful for any person engaged in
commerce, in the course of such commerce,
knowingly to induce or receive a discrimination
in price which is prohibited by this section.

(Oct. 15, 1914, ch. 323, §2, 38 Stat. 730; June 19,
1936, ch. 592, §1, 49 Stat. 1526.)

AMENDMENTS
1936—Act June 19, 1936, amended section generally.

SHORT TITLE

Act June 19, 1936, which amended this section and
added sections 13a, 13b, and 2la of this title, is popu-
larly known as the Robinson-Patman Act, as the Rob-
inson-Patman Antidiscrimination Act, and also as the
Robinson-Patman Price Discrimination Act.

ROBINSON-PATMAN ANTIDISCRIMINATION ACT REFERRED
TO IN OTHER SECTIONS

The Robinson-Patman Antidiscrimination Act [15
U.S.C. 13 to 13b, 21a] is referred to in sections 13b, 13c,
21a, 1013, 3301 of this title; title 10 section 7430; title 16
section 2602; title 30 sections 184, 1413; title 42 sections
5909, 6202; title 43 section 1331; title 45 section 791; title
46 App. section 1702; title 49 section 10706; title 50 App.
section 2158.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 21, 2la, 26 of
this title; title 28 section 1407; title 30 section 184.

§ 13a. Discrimination in rebates, discounts, or ad-
vertising service charges; underselling in
particular localities; penalties

It shall be unlawful for any person engaged in
commerce, in the course of such commerce, to
be a party to, or assist in, any transaction of
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sale, or contract to sell, which discriminates to
his knowledge against competitors of the pur-
chaser, in that, any discount, rebate, allowance,
or advertising service charge is granted to the
purchaser over and above any discount, rebate,
allowance, or advertising service charge avail-
able at the time of such transaction to said com-
petitors in respect of a sale of goods of like
grade, quality, and quantity; to sell, or contract
to sell, goods in any part of the United States at
prices lower than those exacted by said person
elsewhere in the United States for the purpose
of destroying competition, or eliminating a
competitor in such part of the United States; or,
to sell, or contract to sell, goods at unreason-
ably low prices for the purpose of destroying
competition or eliminating a competitor.

Any person violating any of the provisions of
this section shall, upon conviction thereof, be
fined not more than $5,000 or imprisoned not
more than one year, or both.

(June 19, 1936, ch. 592, §3, 49 Stat. 1528.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 10 section 7430; title
28 section 1407; title 30 section 184; title 42 sections 6202,
8235f; title 49 section 10706.

§13b. Cooperative association; return of net

earnings or surplus

Nothing in this Act shall prevent a coopera-
tive association from returning to its members,
producers, or consumers the whole, or any part
of, the net earnings or surplus resulting from its
trading operations, in proportion to their pur-
chases or sales from, to, or through the associa-
tion.

(June 19, 1936, ch. 592, §4, 49 Stat. 1528.)
REFERENCES IN TEXT

This Act, referred to in text, is act June 19, 1936, ch.
592, 49 Stat. 1526, popularly known as the Robinson-Pat-
man Antidiscrimination Act and also as the Robinson-
Patman Price Discrimination Act, which enacted sec-
tions 13a, 13b, and 21a of this title and amended section
13 of this title. For complete classification of this Act
to the Code, see Short Title note set out under section
13 of this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 10 section 7430; title
28 section 1407; title 42 sections 6202, 8235f; title 49 sec-
tion 10706.

§13c. Exemption of non-profit institutions from
price discrimination provisions

Nothing in the Act approved June 19, 1936,
known as the Robinson-Patman Antidiscrimina-
tion Act, shall apply to purchases of their sup-
plies for their own use by schools, colleges, uni-
versities, public libraries, churches, hospitals,
and charitable institutions not operated for
profit.

(May 26, 1938, ch. 283, 52 Stat. 446.)
REFERENCES IN TEXT

The Act approved June 19, 1936, known as the Robin-
son-Patman Antidiscrimination Act, referred to in
text, is act June 19, 1936, ch. 592, 49 Stat. 1526, also
known as the Robinson-Patman Price Discrimination
Act, which enacted sections 13a, 13b, and 2la of this
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title and amended section 13 of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 13 of this title and Tables.

§ 14. Sale, etc., on agreement not to use goods of
competitor

It shall be unlawful for any person engaged in
commerce, in the course of such commerce, to
lease or make a sale or contract for sale of
goods, wares, merchandise, machinery, supplies,
or other commodities, whether patented or
unpatented, for use, consumption, or resale
within the United States or any Territory there-
of or the District of Columbia or any insular
possession or other place under the jurisdiction
of the United States, or fix a price charged
therefor, or discount from, or rebate upon, such
price, on the condition, agreement, or under-
standing that the lessee or purchaser thereof
shall not use or deal in the goods, wares, mer-
chandise, machinery, supplies, or other com-
modities of a competitor or competitors of the
lessor or seller, where the effect of such lease,
sale, or contract for sale or such condition,
agreement, or understanding may be to substan-
tially lessen competition or tend to create a mo-
nopoly in any line of commerce.

(Oct. 15, 1914, ch. 323, §3, 38 Stat. 731.)
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 21, 26 of this
title.

§ 15. Suits by persons injured
(a) Amount of recovery; prejudgment interest

Except as provided in subsection (b) of this
section, any person who shall be injured in his
business or property by reason of anything for-
bidden in the antitrust laws may sue therefor in
any district court of the United States in the
district in which the defendant resides or is
found or has an agent, without respect to the
amount in controversy, and shall recover three-
fold the damages by him sustained, and the cost
of suit, including a reasonable attorney’s fee.
The court may award under this section, pursu-
ant to a motion by such person promptly made,
simple interest on actual damages for the period
beginning on the date of service of such person’s
pleading setting forth a claim under the anti-
trust laws and ending on the date of judgment,
or for any shorter period therein, if the court
finds that the award of such interest for such pe-
riod is just in the circumstances. In determining
whether an award of interest under this section
for any period is just in the circumstances, the
court shall consider only—

(1) whether such person or the opposing
party, or either party’s representative, made
motions or asserted claims or defenses so lack-
ing in merit as to show that such party or rep-
resentative acted intentionally for delay, or
otherwise acted in bad faith;

(2) whether, in the course of the action in-
volved, such person or the opposing party, or
either party’s representative, violated any ap-
plicable rule, statute, or court order providing
for sanctions for dilatory behavior or other-
wise providing for expeditious proceedings;
and
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(3) whether such person or the opposing
party, or either party’s representative, en-
gaged in conduct primarily for the purpose of
delaying the litigation or increasing the cost
thereof.

(b) Amount of damages payable to foreign states
and instrumentalities of foreign states

(1) Except as provided in paragraph (2), any
person who is a foreign state may not recover
under subsection (a) of this section an amount
in excess of the actual damages sustained by it
and the cost of suit, including a reasonable at-
torney’s fee.

(2) Paragraph (1) shall not apply to a foreign
state if—

(A) such foreign state would be denied, under
section 1605(a)(2) of title 28, immunity in a
case in which the action is based upon a com-
mercial activity, or an act, that is the subject
matter of its claim under this section;

(B) such foreign state waives all defenses
based upon or arising out of its status as a for-
eign state, to any claims brought against it in
the same action;

(C) such foreign state engages primarily in
commercial activities; and

(D) such foreign state does not function,
with respect to the commercial activity, or
the act, that is the subject matter of its claim
under this section as a procurement entity for
itself or for another foreign state.

(c) Definitions

For purposes of this section—

(1) the term ‘‘commercial activity’ shall
have the meaning given it in section 1603(d) of
title 28, and

(2) the term ‘‘foreign state’ shall have the
meaning given it in section 1603(a) of title 28.

(Oct. 15, 1914, ch. 323, §4, 38 Stat. 731; Pub. L.
96-349, §4(a)(1), Sept. 12, 1980, 94 Stat. 1156; Pub.
L. 97-393, Dec. 29, 1982, 96 Stat. 1964.)

REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (a), are de-
fined in section 12 of this title.

PRIOR PROVISIONS

Section supersedes two former similar sections en-
acted by act July 2, 1890, ch. 647, §7, 26 Stat. 210, and act
Aug. 27, 1894, ch. 349, §77, 28 Stat. 570, each of which
were restricted in operation to the particular act cited.
Section 7 of act July 2, 1890, was repealed by act July
7, 1955, ch. 283, §3, 69 Stat. 283, effective six months
after July 7, 1955. Section 77 of act Aug. 27, 1894, was re-
pealed by Pub. L. 107273, div. C, title IV,
§§14102(c)(1)(A), 14103, Nov. 2, 2002, 116 Stat. 1921, 1922,
effective Nov. 2, 2002, and applicable only with respect
to cases commenced on or after Nov. 2, 2002.

AMENDMENTS

1982—Pub. L. 97-393 designated existing provisions as
subsec. (a), inserted ‘‘Except as provided in subsection
(b) of this section,”’, and added subsecs. (b) and (c).

1980—Pub. L. 96-349 inserted provisions respecting
award of prejudgment interest including considerations
for the court in determining whether an award is just
under the circumstances.

EFFECTIVE DATE OF 1980 AMENDMENT

Section 4(b) of Pub. L. 96-349 provided that: ‘“The
amendments made by this section [amending this sec-
tion and sections 15a and 15c¢ of this title] shall apply
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only with respect to actions commenced after the date
of the enactment of this Act [Sept 12, 1980].”

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 15b, 15¢, 16, 35,

36, 4016, 4303, 4304 of this title; title 26 sections 162, 186;
title 46 App. section 1706.

§ 15a. Suits by United States; amount of recovery;
prejudgment interest

Whenever the United States is hereafter in-
jured in its business or property by reason of
anything forbidden in the antitrust laws it may
sue therefor in the United States district court
for the district in which the defendant resides or
is found or has an agent, without respect to the
amount in controversy, and shall recover three-
fold the damages by it sustained and the cost of
suit. The court may award under this section,
pursuant to a motion by the United States
promptly made, simple interest on actual dam-
ages for the period beginning on the date of
service of the pleading of the United States set-
ting forth a claim under the antitrust laws and
ending on the date of judgment, or for any
shorter period therein, if the court finds that
the award of such interest for such period is just
in the circumstances. In determining whether
an award of interest under this section for any
period is just in the circumstances, the court
shall consider only—

(1) whether the United States or the oppos-
ing party, or either party’s representative,
made motions or asserted claims or defenses
so lacking in merit as to show that such party
or representative acted intentionally for delay
or otherwise acted in bad faith;

(2) whether, in the course of the action in-
volved, the United States or the opposing
party, or either party’s representative, vio-
lated any applicable rule, statute, or court
order providing for sanctions for dilatory be-
havior or otherwise providing for expeditious
proceedings;

(3) whether the United States or the oppos-
ing party, or either party’s representative, en-
gaged in conduct primarily for the purpose of
delaying the litigation or increasing the cost
thereof; and

(4) whether the award of such interest is nec-
essary to compensate the United States ade-
quately for the injury sustained by the United
States.

(Oct. 15, 1914, ch. 323, §4A, as added July 7, 1955,
ch. 283, §1, 69 Stat. 282; amended Pub. L. 96-349,
§4(a)(2), Sept. 12, 1980, 94 Stat. 1156; Pub. L.
101-588, §5, Nov. 16, 1990, 104 Stat. 2880.)

REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

AMENDMENTS

1990—Pub. L. 101-588 substituted ‘‘threefold the’ for
“‘actual’’.

1980—Pub. L. 96-349 inserted provisions respecting
award of prejudgment interest including considerations
for the court in determining whether an award is just
under the circumstances.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-349 applicable only with re-
spect to actions commenced after Sept. 12, 1980, see sec-
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tion 4(b) of Pub. L. 96-349, set out as a note under sec-
tion 15 of this title.

EFFECTIVE DATE

Section effective six months after July 7, 1955, see
note set out under section 15b of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 15b, 16, 35, 36 of
this title; title 28 section 1407.

§ 15b. Limitation of actions

Any action to enforce any cause of action
under section 15, 15a, or 15¢ of this title shall be
forever barred unless commenced within four
years after the cause of action accrued. No cause
of action barred under existing law on the effec-
tive date of this Act shall be revived by this Act.

(Oct. 15, 1914, ch. 323, §4B, as added July 7, 1955,
ch. 283, §1, 69 Stat. 283; amended Pub. L. 94-435,
title III, §302(1), Sept. 30, 1976, 90 Stat. 1396.)

REFERENCES IN TEXT

The effective date of this Act, referred to in text,
probably refers to the effective date of act July 7, 1955,
ch. 283, 69 Stat. 282, which was six months after July 7,
1955.

This Act, referred to in text, probably refers to act
July 7, 1955.

AMENDMENTS

1976—Pub. L. 94-435 substituted ‘‘section 15, 15a, or
15¢”’ for ‘‘sections 15 or 15a’".

EFFECTIVE DATE

Section 4 of act July 7, 1955, provided: ‘“This Act [en-
acting this section and section 15a of this title, amend-
ing section 16 of this title, and repealing provisions set
out as a note under section 15 of this title] shall take
effect six months after its enactment [July 7, 1955].”

§15c. Actions by State attorneys general

(a) Parens patriae; monetary relief; damages;
prejudgment interest

(1) Any attorney general of a State may bring
a civil action in the name of such State, as
parens patriae on behalf of natural persons re-
siding in such State, in any district court of the
United States having jurisdiction of the defend-
ant, to secure monetary relief as provided in
this section for injury sustained by such natural
persons to their property by reason of any viola-
tion of sections 1 to 7 of this title. The court
shall exclude from the amount of monetary re-
lief awarded in such action any amount of mone-
tary relief (A) which duplicates amounts which
have been awarded for the same injury, or (B)
which is properly allocable to (i) natural persons
who have excluded their claims pursuant to sub-
section (b)(2) of this section, and (ii) any busi-
ness entity.

(2) The court shall award the State as mone-
tary relief threefold the total damage sustained
as described in paragraph (1) of this subsection,
and the cost of suit, including a reasonable at-
torney’s fee. The court may award under this
paragraph, pursuant to a motion by such State
promptly made, simple interest on the total
damage for the period beginning on the date of
service of such State’s pleading setting forth a
claim under the antitrust laws and ending on
the date of judgment, or for any shorter period
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therein, if the court finds that the award of such
interest for such period is just in the cir-
cumstances. In determining whether an award of
interest under this paragraph for any period is
just in the circumstances, the court shall con-
sider only—

(A) whether such State or the opposing
party, or either party’s representative, made
motions or asserted claims or defenses so lack-
ing in merit as to show that such party or rep-
resentative acted intentionally for delay or
otherwise acted in bad faith;

(B) whether, in the course of the action in-
volved, such State or the opposing party, or ei-
ther party’s representative, violated any ap-
plicable rule, statute, or court order providing
for sanctions for dilatory behavior or other
wise providing for expeditious proceedings;
and

(C) whether such State or the opposing
party, or either party’s representative, en-
gaged in conduct primarily for the purpose of
delaying the litigation or increasing the cost
thereof.

(b) Notice; exclusion election; final judgment

(1) In any action brought under subsection
(a)(1) of this section, the State attorney general
shall, at such times, in such manner, and with
such content as the court may direct, cause no-
tice thereof to be given by publication. If the
court finds that notice given solely by publica-
tion would deny due process of law to any person
or persons, the court may direct further notice
to such person or persons according to the cir-
cumstances of the case.

(2) Any person on whose behalf an action is
brought under subsection (a)(1) of this section
may elect to exclude from adjudication the por-
tion of the State claim for monetary relief at-
tributable to him by filing notice of such elec-
tion with the court within such time as specified
in the notice given pursuant to paragraph (1) of
this subsection.

(3) The final judgment in an action under sub-
section (a)(1) of this section shall be res judicata
as to any claim under section 15 of this title by
any person on behalf of whom such action was
brought and who fails to give such notice within
the period specified in the notice given pursuant
to paragraph (1) of this subsection.

(c) Dismissal or compromise of action

An action under subsection (a)(1) of this sec-
tion shall not be dismissed or compromised
without the approval of the court, and notice of
any proposed dismissal or compromise shall be
given in such manner as the court directs.

(d) Attorneys’ fees

In any action under subsection (a) of this sec-
tion—

(1) the amount of the plaintiffs’ attorney’s
fee, if any, shall be determined by the court;
and

(2) the court may, in its discretion, award a
reasonable attorney’s fee to a prevailing de-
fendant upon a finding that the State attorney
general has acted in bad faith, vexatiously,
wantonly, or for oppressive reasons.

(Oct. 15, 1914, ch. 323, §4C, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1394;
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amended Pub. L. 96-349, §4(a)(3), Sept. 12, 1980, 94
Stat. 1157.)

REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (a)(2), are
defined in section 12 of this title.

AMENDMENTS

1980—Subsec. (a)(2). Pub. L. 96-349 inserted provisions
respecting award of prejudgment interest including
considerations for the court in determining whether an
award is just under the circumstances.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-349 applicable only with re-
spect to actions commenced after Sept. 12, 1980, see sec-
tion 4(b) of Pub. L. 96-349, set out as a note under sec-
tion 15 of this title.

EFFECTIVE DATE

Section 304 of Pub. L. 94-435 provided that: ‘“The
amendments to the Clayton Act made by section 301 of
this Act [enacting this section and sections 15d to 15h
of this title] shall not apply to any injury sustained
prior to the date of enactment of this Act [Sept. 30,
1976].”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 15b, 15d, 15e,
15g, 15h, 16, 35, 36, 4303 of this title; title 28 section 1407;
title 42 section 11111.

§15d. Measurement of damages

In any action under section 15c(a)(1) of this
title, in which there has been a determination
that a defendant agreed to fix prices in violation
of sections 1 to 7 of this title, damages may be
proved and assessed in the aggregate by statis-
tical or sampling methods, by the computation
of illegal overcharges, or by such other reason-
able system of estimating aggregate damages as
the court in its discretion may permit without
the necessity of separately proving the indi-
vidual claim of, or amount of damage to, per-
sons on whose behalf the suit was brought.

(Oct. 15, 1914, ch. 323, §4D, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1395.)

EFFECTIVE DATE

Injuries sustained prior to Sept. 30, 1976, not covered
by this section, see section 304 of Pub. L. 94-435, set out
as a note under section 15c of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 15g, 15h of this
title.

§ 15e. Distribution of damages

Monetary relief recovered in an action under
section 15c(a)(1) of this title shall—
(1) be distributed in such manner as the dis-
trict court in its discretion may authorize; or
(2) be deemed a civil penalty by the court
and deposited with the State as general reve-
nues;

subject in either case to the requirement that
any distribution procedure adopted afford each
person a reasonable opportunity to secure his
appropriate portion of the net monetary relief.

(Oct. 15, 1914, ch. 323, §4E, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1395.)
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EFFECTIVE DATE
Injuries sustained prior to Sept. 30, 1976, not covered

by this section, see section 304 of Pub. L. 94-435, set out
as a note under section 15¢ of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 156g, 15h of this
title.

§ 15f. Actions by Attorney General
(a) Notification to State attorney general

Whenever the Attorney General of the United
States has brought an action under the anti-
trust laws, and he has reason to believe that any
State attorney general would be entitled to
bring an action under this Act based substan-
tially on the same alleged violation of the anti-
trust laws, he shall promptly give written noti-
fication thereof to such State attorney general.
(b) Availability of files and other materials

To assist a State attorney general in evalu-
ating the notice or in bringing any action under
this Act, the Attorney General of the United
States shall, upon request by such State attor-
ney general, make available to him, to the ex-
tent permitted by law, any investigative files or
other materials which are or may be relevant or
material to the actual or potential cause of ac-
tion under this Act.

(Oct. 15, 1914, ch. 323, §4F, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1395.)

REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (a), are de-
fined in section 12 of this title.

This Act, referred to in text, is act Oct. 15, 1914, ch.
323, 38 Stat. 730, as amended, known as the Clayton Act,
which is classified generally to sections 12, 13, 14 to 19,
21, and 22 to 27 of this title, and sections 52 and 53 of
Title 29, Labor. For further details and complete classi-
fication of this Act to the Code, see References in Text
note set out under section 12 of this title and Tables.

EFFECTIVE DATE

Injuries sustained prior to Sept. 30, 1976, not covered
by this section, see section 304 of Pub. L. 94-435, set out
as a note under section 15¢ of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 15g, 15h of this
title.

§ 15g. Definitions

For the purposes of sections 15c, 15d, 15e, and
15f of this title:

(1) The term ‘‘State attorney general”
means the chief legal officer of a State, or any
other person authorized by State law to bring
actions under section 15c¢ of this title, and in-
cludes the Corporation Counsel of the District
of Columbia, except that such term does not
include any person employed or retained on—

(A) a contingency fee based on a percent-
age of the monetary relief awarded under
this section; or

(B) any other contingency fee basis, unless
the amount of the award of a reasonable at-
torney’s fee to a prevailing plaintiff is deter-
mined by the court under section 15c(d)(1) of
this title.

(2) The term ‘‘State’” means a State, the Dis-
trict of Columbia, the Commonwealth of Puer-
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to Rico, and any other territory or possession
of the United States.

(3) The term ‘‘natural persons’ does not in-
clude proprietorships or partnerships.

(Oct. 15, 1914, ch. 323, §4G, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1396.)

EFFECTIVE DATE

Injuries sustained prior to Sept. 30, 1976, not covered
by this section, see section 304 of Pub. L. 94-435, set out
as a note under section 15c of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 15h, 34, 37a, 4301
of this title.

§ 15h. Applicability of parens patriae actions

Sections 15c, 156d, 15e, 15f, and 15g of this title
shall apply in any State, unless such State pro-
vides by law for its nonapplicability in such
State.

(Oct. 15, 1914, ch. 323, §4H, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1396.)

EFFECTIVE DATE

Injuries sustained prior to Sept. 30, 1976, not covered
by this section, see section 304 of Pub. L. 94-435, set out
as a note under section 15c of this title.

§16. Judgments

(a) Prima facie evidence; collateral estoppel

A final judgment or decree heretofore or here-
after rendered in any civil or criminal pro-
ceeding brought by or on behalf of the United
States under the antitrust laws to the effect
that a defendant has violated said laws shall be
prima facie evidence against such defendant in
any action or proceeding brought by any other
party against such defendant under said laws as
to all matters respecting which said judgment
or decree would be an estoppel as between the
parties thereto: Provided, That this section shall
not apply to consent judgments or decrees en-
tered before any testimony has been taken.
Nothing contained in this section shall be con-
strued to impose any limitation on the applica-
tion of collateral estoppel, except that, in any
action or proceeding brought under the anti-
trust laws, collateral estoppel effect shall not be
given to any finding made by the Federal Trade
Commission under the antitrust laws or under
section 45 of this title which could give rise to
a claim for relief under the antitrust laws.

(b) Consent judgments and competitive impact
statements; publication in Federal Register;
availability of copies to the public

Any proposal for a consent judgment sub-
mitted by the United States for entry in any
civil proceeding brought by or on behalf of the
United States under the antitrust laws shall be
filed with the district court before which such
proceeding is pending and published by the
United States in the Federal Register at least 60
days prior to the effective date of such judg-
ment. Any written comments relating to such
proposal and any responses by the United States
thereto, shall also be filed with such district
court and published by the United States in the
Federal Register within such sixty-day period.
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Copies of such proposal and any other materials
and documents which the United States consid-
ered determinative in formulating such pro-
posal, shall also be made available to the public
at the district court and in such other districts
as the court may subsequently direct. Simulta-
neously with the filing of such proposal, unless
otherwise instructed by the court, the United
States shall file with the district court, publish
in the Federal Register, and thereafter furnish
to any person upon request, a competitive im-
pact statement which shall recite—

(1) the nature and purpose of the proceeding;

(2) a description of the practices or events
giving rise to the alleged violation of the anti-
trust laws;

(3) an explanation of the proposal for a con-
sent judgment, including an explanation of
any unusual circumstances giving rise to such
proposal or any provision contained therein,
relief to be obtained thereby, and the antici-
pated effects on competition of such relief;

(4) the remedies available to potential pri-
vate plaintiffs damaged by the alleged viola-
tion in the event that such proposal for the
consent judgment is entered in such pro-
ceeding;

(5) a description of the procedures available
for modification of such proposal; and

(6) a description and evaluation of alter-
natives to such proposal actually considered
by the United States.

(c) Publication of summaries in newspapers

The United States shall also cause to be pub-
lished, commencing at least 60 days prior to the
effective date of the judgment described in sub-
section (b) of this section, for 7 days over a pe-
riod of 2 weeks in newspapers of general circula-
tion of the district in which the case has been
filed, in the District of Columbia, and in such
other districts as the court may direct—

(i) a summary of the terms of the proposal
for consent judgment,

(ii) a summary of the competitive impact
statement filed under subsection (b) of this
section,

(iii) and a list of the materials and docu-
ments under subsection (b) of this section
which the United States shall make available
for purposes of meaningful public comment,
and the place where such materials and docu-
ments are available for public inspection.

(d) Consideration of public comments by Attor-
ney General and publication of response

During the 60-day period as specified in sub-
section (b) of this section, and such additional
time as the United States may request and the
court may grant, the United States shall receive
and consider any written comments relating to
the proposal for the consent judgment sub-
mitted under subsection (b) of this section. The
Attorney General or his designee shall establish
procedures to carry out the provisions of this
subsection, but such 60-day time period shall not
be shortened except by order of the district
court upon a showing that (1) extraordinary cir-
cumstances require such shortening and (2) such
shortening is not adverse to the public interest.
At the close of the period during which such
comments may be received, the United States
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shall file with the district court and cause to be
published in the Federal Register a response to
such comments.

(e) Public interest determination

Before entering any consent judgment pro-
posed by the United States under this section,
the court shall determine that the entry of such
judgment is in the public interest. For the pur-
pose of such determination, the court may con-
sider—

(1) the competitive impact of such judgment,
including termination of alleged violations,
provisions for enforcement and modification,
duration or relief sought, anticipated effects
of alternative remedies actually considered,
and any other considerations bearing upon the
adequacy of such judgment;

(2) the impact of entry of such judgment
upon the public generally and individuals al-
leging specific injury from the violations set
forth in the complaint including consideration
of the public benefit, if any, to be derived from
a determination of the issues at trial.

(f) Procedure for public interest determination

In making its determination under subsection
(e) of this section, the court may—

(1) take testimony of Government officials
or experts or such other expert witnesses,
upon motion of any party or participant or
upon its own motion, as the court may deem
appropriate;

(2) appoint a special master and such outside
consultants or expert witnesses as the court
may deem appropriate; and request and obtain
the views, evaluations, or advice of any indi-
vidual, group or agency of government with
respect to any aspects of the proposed judg-
ment or the effect of such judgment, in such
manner as the court deems appropriate;

(3) authorize full or limited participation in
proceedings before the court by interested per-
sons or agencies, including appearance amicus
curiae, intervention as a party pursuant to the
Federal Rules of Civil Procedure, examination
of witnesses or documentary materials, or par-
ticipation in any other manner and extent
which serves the public interest as the court
may deem appropriate;

(4) review any comments including any ob-
jections filed with the United States under
subsection (d) of this section concerning the
proposed judgment and the responses of the
United States to such comments and objec-
tions; and

() take such other action in the public in-
terest as the court may deem appropriate.

(g) Filing of written or oral communications
with the district court

Not later than 10 days following the date of
the filing of any proposal for a consent judg-
ment under subsection (b) of this section, each
defendant shall file with the district court a de-
scription of any and all written or oral commu-
nications by or on behalf of such defendant, in-
cluding any and all written or oral communica-
tions on behalf of such defendant, or other per-
son, with any officer or employee of the United
States concerning or relevant to such proposal,
except that any such communications made by
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counsel of record alone with the Attorney Gen-
eral or the employees of the Department of Jus-
tice alone shall be excluded from the require-
ments of this subsection. Prior to the entry of
any consent judgment pursuant to the antitrust
laws, each defendant shall certify to the district
court that the requirements of this subsection
have been complied with and that such filing is
a true and complete description of such commu-
nications known to the defendant or which the
defendant reasonably should have known.

(h) Inadmissibility as evidence of proceedings
before the district court and the competitive
impact statement

Proceedings before the district court under
subsections (e) and (f) of this section, and the
competitive impact statement filed under sub-
section (b) of this section, shall not be admis-
sible against any defendant in any action or pro-
ceeding brought by any other party against such
defendant under the antitrust laws or by the
United States under section 15a of this title nor
constitute a basis for the introduction of the
consent judgment as prima facie evidence
against such defendant in any such action or
proceeding.

(i) Suspension of limitations

Whenever any civil or criminal proceeding is
instituted by the United States to prevent, re-
strain, or punish violations of any of the anti-
trust laws, but not including an action under
section 15a of this title, the running of the stat-
ute of limitations in respect to every private or
State right of action arising under said laws and
based in whole or in part on any matter com-
plained of in said proceeding shall be suspended
during the pendency thereof and for one year
thereafter: Provided, however, That whenever the
running of the statute of limitations in respect
of a cause of action arising under section 15 or
15¢ of this title is suspended hereunder, any ac-
tion to enforce such cause of action shall be for-
ever barred unless commenced either within the
period of suspension or within four years after
the cause of action accrued.

(Oct. 15, 1914, ch. 323, §5, 38 Stat. 731; July 7, 1955,
ch. 283, §2, 69 Stat. 283; Pub. L. 93-528, §2, Dec.
21, 1974, 88 Stat. 1706; Pub. L. 94-435, title III,
§302(2), Sept. 30, 1976, 90 Stat. 1396; Pub. L.
96-349, §5(a), Sept. 12, 1980, 94 Stat. 1157.)

REFERENCES IN TEXT

The antitrust laws, referred to in subsecs. (a), (b), and
(g) to (i), are defined in section 12 of this title.

AMENDMENTS

1980—Subsec. (a). Pub. L. 96-349 made collateral es-
toppel inapplicable in any action or proceeding brought
under the antitrust laws to any finding made by the
Commission under the antitrust laws or under section
45 of this title which could give rise to a claim for relief
under the antitrust laws; struck out ‘‘or by the United
States under section 15a of this title,” after ‘‘under
said laws’’; and deleted from proviso ‘‘or to judgments
or decrees entered in actions under section 15a of this
title” after ‘‘testimony has been taken’’.

1976—Pub. L. 94-435 substituted ‘‘private or State
right of action” for ‘‘private right of action’ and ‘‘sec-
tion 15 or 15¢”’ for ‘‘section 15°°.

1974—Subsecs. (b) to (i). Pub. L. 93-528 added subsecs.
(b) to (h) and redesignated former subsec. (b) as (i).
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1955—Act July 7, 1955, substituted subsec. (a) for first
paragraph, to provide that final judgments in actions
under the antitrust laws by the United States shall be
prima facie evidence in damage suits by the United
States as well as in private damage suits, and sub-
stituted subsec. (b) for second paragraph, to provide for
a one-year suspension of limitations.

EFFECTIVE DATE OF 1980 AMENDMENT

Section 5(b) of Pub. L. 96-349 provided that: ‘‘The
amendments made by this section [amending this sec-
tion] shall apply only with respect to actions com-
menced after the date of the enactment of this Act
[Sept. 12, 1980].”

SUSPENSION OF LIMITATION

Act Oct. 10, 1942, ch. 589, 56 Stat. 781, as amended June
30, 1945, ch. 213, 59 Stat. 306, provided for the suspension
of any existing statutes of limitations relating to vio-
lations of antitrust laws now indictable or subject to
civil proceedings under any existing statutes, until
June 30, 1946.

§17. Antitrust laws not applicable to labor orga-
nizations

The labor of a human being is not a com-
modity or article of commerce. Nothing con-
tained in the antitrust laws shall be construed
to forbid the existence and operation of labor,
agricultural, or horticultural organizations, in-
stituted for the purposes of mutual help, and not
having capital stock or conducted for profit, or
to forbid or restrain individual members of such
organizations from lawfully carrying out the le-
gitimate objects thereof; nor shall such organi-
zations, or the members thereof, be held or con-
strued to be illegal combinations or conspiracies
in restraint of trade, under the antitrust laws.

(Oct. 15, 1914, ch. 323, §6, 38 Stat. 731.)

REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 18 section 1951; title
29 section 186; title 47 section 606.

§18. Acquisition by one corporation of stock of
another

No person engaged in commerce or in any ac-
tivity affecting commerce shall acquire, directly
or indirectly, the whole or any part of the stock
or other share capital and no person subject to
the jurisdiction of the Federal Trade Commis-
sion shall acquire the whole or any part of the
assets of another person engaged also in com-
merce or in any activity affecting commerce,
where in any line of commerce or in any activ-
ity affecting commerce in any section of the
country, the effect of such acquisition may be
substantially to lessen competition, or to tend
to create a monopoly.

No person shall acquire, directly or indirectly,
the whole or any part of the stock or other share
capital and no person subject to the jurisdiction
of the Federal Trade Commission shall acquire
the whole or any part of the assets of one or
more persons engaged in commerce or in any ac-
tivity affecting commerce, where in any line of
commerce or in any activity affecting commerce
in any section of the country, the effect of such
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acquisition, of such stocks or assets, or of the
use of such stock by the voting or granting of
proxies or otherwise, may be substantially to
lessen competition, or to tend to create a mo-
nopoly.

This section shall not apply to persons pur-
chasing such stock solely for investment and
not using the same by voting or otherwise to
bring about, or in attempting to bring about,
the substantial lessening of competition. Nor
shall anything contained in this section prevent
a corporation engaged in commerce or in any ac-
tivity affecting commerce from causing the for-
mation of subsidiary corporations for the actual
carrying on of their immediate lawful business,
or the natural and legitimate branches or exten-
sions thereof, or from owning and holding all or
a part of the stock of such subsidiary corpora-
tions, when the effect of such formation is not
to substantially lessen competition.

Nor shall anything herein contained be con-
strued to prohibit any common carrier subject
to the laws to regulate commerce from aiding in
the construction of branches or short lines so lo-
cated as to become feeders to the main line of
the company so aiding in such construction or
from acquiring or owning all or any part of the
stock of such branch lines, nor to prevent any
such common carrier from acquiring and owning
all or any part of the stock of a branch or short
line constructed by an independent company
where there is no substantial competition be-
tween the company owning the branch line so
constructed and the company owning the main
line acquiring the property or an interest there-
in, nor to prevent such common carrier from ex-
tending any of its lines through the medium of
the acquisition of stock or otherwise of any
other common carrier where there is no substan-
tial competition between the company extend-
ing its lines and the company whose stock, prop-
erty, or an interest therein is so acquired.

Nothing contained in this section shall be held
to affect or impair any right heretofore legally
acquired: Provided, That nothing in this section
shall be held or construed to authorize or make
lawful anything heretofore prohibited or made
illegal by the antitrust laws, nor to exempt any
person from the penal provisions thereof or the
civil remedies therein provided.

Nothing contained in this section shall apply
to transactions duly consummated pursuant to
authority given by the Secretary of Transpor-
tation, Federal Power Commission, Surface
Transportation Board, the Securities and Ex-
change Commission in the exercise of its juris-
diction under section 79j of this title, the United
States Maritime Commission, or the Secretary
of Agriculture under any statutory provision
vesting such power in such Commission, Board,
or Secretary.

(Oct. 15, 1914, ch. 323, §7, 38 Stat. 731; Dec. 29,
1950, ch. 1184, 64 Stat. 1125; Pub. L. 96-349, §6(a),
Sept. 12, 1980, 94 Stat. 1157; Pub. L. 98-443, §9(0),
Oct. 4, 1984, 98 Stat. 1708; Pub. L. 10488, title III,
§318(1), Dec. 29, 1995, 109 Stat. 949; Pub. L.
104-104, title VI, §601(b)(3), Feb. 8, 1996, 110 Stat.
143.)
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AMENDMENTS

1996—Pub. L. 104-104, in sixth par., struck out ‘‘Fed-
eral Communications Commission,”” after ‘‘Secretary of
Transportation,”.

1995—Pub. L. 104-88, in sixth par., substituted ‘‘Sur-
face Transportation Board’ for ‘‘Interstate Commerce
Commission’ and inserted ‘¢, Board,” after ‘‘vesting
such power in such Commission’’.

1984—Pub. L. 98-443 substituted ‘‘Secretary of Trans-
portation” for ¢‘Civil Aeronautics Board” and ‘‘Com-
mission or Secretary’ for ‘‘Commission, Secretary, or
Board” in sixth par.

1980—Pub. L. 96-349, substituted ‘‘person’ for ‘‘cor-
poration’ wherever appearing in first and second pars.;
substituted ‘‘persons’ for ‘‘corporations’ in second par.
and first sentence of third par.; and inserted ‘‘or in any
activity affecting commerce” after ‘‘commerce’ wher-
ever appearing in first, second, and third pars.

1950—Act Dec. 29, 1950, amended section generally so
as to prohibit the acquisition of the whole or any part
of the assets of another corporation when the effect of
the acquisition may substantially lessen competition
or tend to create a monopoly.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-88 effective Jan. 1, 1996,
see section 2 of Pub. L. 104-88, set out as an Effective
Date note under section 701 of Title 49, Transportation.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-443 effective Jan. 1, 1985,
see section 9(v) of Pub. L. 98-443, set out as a note under
section 5314 of Title 5, Government Organization and
Employees.

EFFECTIVE DATE OF 1980 AMENDMENT

Section 6(b) of Pub. L. 96-349 provided that: ‘“The
amendments made by this section [amending this sec-
tion] shall apply only with respect to acquisitions made
after the date of the enactment of this Act [Sept. 12,
1980].”

TRANSFER OF FUNCTIONS

Federal Power Commission terminated and functions,
personnel, property, funds, etc., transferred to Sec-
retary of Energy (except for certain functions trans-
ferred to Federal Energy Regulatory Commission) by
sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title
42, The Public Health and Welfare.

Executive and administrative functions of Maritime
Commission transferred to Chairman of Maritime Com-
mission by Reorg. Plan No. 6 of 1949, eff. Aug. 19, 1949,
14 F.R. 5228, 63 Stat. 1069, set out in the Appendix to
Title 5, Government Organization and Employees. See,
also, notes set out under section 1111 of Title 46, Appen-
dix, Shipping.

United States Maritime Commission abolished by
Reorg. Plan No. 21 of 1950, eff. May 24, 1950, 15 F.R. 3178,
64 Stat. 1273, set out in the Appendix to Title 5, which
transferred part of its functions and part of functions
of its Chairman, to Federal Maritime Board and Chair-
man thereof, such Board having been created by that
Plan as an agency within Department of Commerce
with an independent status in some respects, and trans-
ferred remainder of such Commission’s functions and
functions of its Chairman to Secretary of Commerce,
with power vested in Secretary to authorize their per-
formance by Maritime Administrator (the head of Mar-
itime Administration, which likewise established by
the Plan in Department of Commerce) with provision
that Chairman of Federal Maritime Board should, ex
officio, be such Administrator.

Section 304 of Reorg. Plan No. 7 of 1961, eff. Aug. 12,
1961, 26 F.R. 7315, 75 Stat. 840, set out in the Appendix
to Title 5, abolished Federal Maritime Board, including
offices of members of Board. Functions of Board trans-
ferred either to Federal Maritime Commission or Sec-
retary of Commerce by sections 103 and 202 of Reorg.
Plan No. 7 of 1961.
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Maritime Administration of Department of Com-
merce transferred to Department of Transportation,
and all related functions of Secretary and other officers
and offices of Department of Commerce transferred to
Department of Transportation and vested in Secretary
of Transportation, see section 1601 et seq. of Title 46,
Appendix, Shipping.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 18a, 21, 26, 63 of
this title.

§ 18a. Premerger notification and waiting period
(a) Filing

Except as exempted pursuant to subsection (c)
of this section, no person shall acquire, directly
or indirectly, any voting securities or assets of
any other person, unless both persons (or in the
case of a tender offer, the acquiring person) file
notification pursuant to rules under subsection
(d)(1) of this section and the waiting period de-
scribed in subsection (b)(1) of this section has
expired, if—

(1) the acquiring person, or the person whose
voting securities or assets are being acquired,
is engaged in commerce or in any activity af-
fecting commerce; and

(2) as a result of such acquisition, the ac-
quiring person would hold an aggregate total
amount of the voting securities and assets of
the acquired person—

(A) in excess of $200,000,000 (as adjusted and
published for each fiscal year beginning
after September 30, 2004, in the same manner
as provided in section 19(a)(b) of this title to
reflect the percentage change in the gross
national product for such fiscal year com-
pared to the gross national product for the
year ending September 30, 2003); or

(B)(1) in excess of $50,000,000 (as so adjusted
and published) but not in excess of
$200,000,000 (as so adjusted and published);
and

(ii)(I) any voting securities or assets of a
person engaged in manufacturing which has
annual net sales or total assets of $10,000,000
(as so adjusted and published) or more are
being acquired by any person which has
total assets or annual net sales of $100,000,000
(as so adjusted and published) or more;

(IT) any voting securities or assets of a per-
son not engaged in manufacturing which has
total assets of $10,000,000 (as so adjusted and
published) or more are being acquired by any
person which has total assets or annual net
sales of $100,000,000 (as so adjusted and pub-
lished) or more; or

(ITII) any voting securities or assets of a
person with annual net sales or total assets
of $100,000,000 (as so adjusted and published)
or more are being acquired by any person
with total assets or annual net sales of
$10,000,000 (as so adjusted and published) or
more.

In the case of a tender offer, the person whose
voting securities are sought to be acquired by a
person required to file notification under this
subsection shall file notification pursuant to
rules under subsection (d) of this section.
(b) Waiting period; publication; voting securities
(1) The waiting period required under sub-
section (a) of this section shall—
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(A) begin on the date of the receipt by the
Federal Trade Commission and the Assistant
Attorney General in charge of the Antitrust
Division of the Department of Justice (herein-
after referred to in this section as the ‘‘Assist-
ant Attorney General’’) of—

(i) the completed notification required
under subsection (a) of this section, or

(ii) if such notification is not completed,
the notification to the extent completed and

a statement of the reasons for such non-

compliance,

from both persons, or, in the case of a tender
offer, the acquiring person; and

(B) end on the thirtieth day after the date of
such receipt (or in the case of a cash tender
offer, the fifteenth day), or on such later date
as may be set under subsection (e)(2) or (g)(2)
of this section.

(2) The Federal Trade Commission and the As-
sistant Attorney General may, in individual
cases, terminate the waiting period specified in
paragraph (1) and allow any person to proceed
with any acquisition subject to this section, and
promptly shall cause to be published in the Fed-
eral Register a notice that neither intends to
take any action within such period with respect
to such acquisition.

(3) As used in this section—

(A) The term ‘‘voting securities’” means any
securities which at present or upon conversion
entitle the owner or holder thereof to vote for
the election of directors of the issuer or, with
respect to unincorporated issuers, persons ex-
ercising similar functions.

(B) The amount or percentage of voting se-
curities or assets of a person which are ac-
quired or held by another person shall be de-
termined by aggregating the amount or per-
centage of such voting securities or assets
held or acquired by such other person and each
affiliate thereof.

(c) Exempt transactions

The following classes of transactions are ex-
empt from the requirements of this section—

(1) acquisitions of goods or realty trans-
ferred in the ordinary course of business;

(2) acquisitions of bonds, mortgages, deeds of
trust, or other obligations which are not vot-
ing securities;

(3) acquisitions of voting securities of an
issuer at least 50 per centum of the voting se-
curities of which are owned by the acquiring
person prior to such acquisition;

(4) transfers to or from a Federal agency or
a State or political subdivision thereof;

(6) transactions specifically exempted from
the antitrust laws by Federal statute;

(6) transactions specifically exempted from
the antitrust laws by Federal statute if ap-
proved by a Federal agency, if copies of all in-
formation and documentary material filed
with such agency are contemporaneously filed
with the Federal Trade Commission and the
Assistant Attorney General;

(7) transactions which require agency ap-
proval under section 1467a(e) of title 12, sec-
tion 1828(c) of title 12, or section 1842 of title
12, except that a portion of a transaction is
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not exempt under this paragraph if such por-
tion of the transaction (A) is subject to sec-
tion 1843(k) of title 12; and (B) does not require
agency approval under section 1842 of title 12;

(8) transactions which require agency ap-
proval under section 1843 of title 12 or section
1464 of title 12, if copies of all information and
documentary material filed with any such
agency are contemporaneously filed with the
Federal Trade Commission and the Assistant
Attorney General at least 30 days prior to con-
summation of the proposed transaction, ex-
cept that a portion of a transaction is not ex-
empt under this paragraph if such portion of
the transaction (A) is subject to section
1843(k) of title 12; and (B) does not require
agency approval under section 1843 of title 12;

(9) acquisitions, solely for the purpose of in-
vestment, of voting securities, if, as a result of
such acquisition, the securities acquired or
held do not exceed 10 per centum of the out-
standing voting securities of the issuer;

(10) acquisitions of voting securities, if, as a
result of such acquisition, the voting securi-
ties acquired do not increase, directly or indi-
rectly, the acquiring person’s per centum
share of outstanding voting securities of the
issuer;

(11) acquisitions, solely for the purpose of in-
vestment, by any bank, banking association,
trust company, investment company, or insur-
ance company, of (A) voting securities pursu-
ant to a plan of reorganization or dissolution;
or (B) assets in the ordinary course of its busi-
ness; and

(12) such other acquisitions, transfers, or
transactions, as may be exempted under sub-
section (d)(2)(B) of this section.

(d) Commission rules

The Federal Trade Commission, with the con-
currence of the Assistant Attorney General and
by rule in accordance with section 553 of title 5,
consistent with the purposes of this section—

(1) shall require that the notification re-
quired under subsection (a) of this section be
in such form and contain such documentary
material and information relevant to a pro-
posed acquisition as is necessary and appro-
priate to enable the Federal Trade Commis-
sion and the Assistant Attorney General to de-
termine whether such acquisition may, if con-
summated, violate the antitrust laws; and

(2) may—

(A) define the terms used in this section;

(B) exempt, from the requirements of this
section, classes of persons, acquisitions,
transfers, or transactions which are not like-
ly to violate the antitrust laws; and

(C) prescribe such other rules as may be
necessary and appropriate to carry out the
purposes of this section.

(e) Additional information; waiting period exten-

sions

(1)(A) The Federal Trade Commission or the
Assistant Attorney General may, prior to the
expiration of the 30-day waiting period (or in the
case of a cash tender offer, the 15-day waiting
period) specified in subsection (b)(1) of this sec-
tion, require the submission of additional infor-
mation or documentary material relevant to the
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proposed acquisition, from a person required to
file notification with respect to such acquisition
under subsection (a) of this section prior to the
expiration of the waiting period specified in sub-
section (b)(1) of this section, or from any officer,
director, partner, agent, or employee of such
person.

(B)(i) The Assistant Attorney General and the
Federal Trade Commission shall each designate
a senior official who does not have direct re-
sponsibility for the review of any enforcement
recommendation under this section concerning
the transaction at issue, to hear any petition
filed by such person to determine—

(I) whether the request for additional infor-
mation or documentary material is unreason-
ably cumulative, unduly burdensome, or dupli-
cative; or

(IT) whether the request for additional infor-
mation or documentary material has been sub-
stantially complied with by the petitioning
person.

(ii) Internal review procedures for petitions
filed pursuant to clause (i) shall include reason-
able deadlines for expedited review of such peti-
tions, after reasonable negotiations with inves-
tigative staff, in order to avoid undue delay of
the merger review process.

(iii) Not later than 90 days after December 21,
2000, the Assistant Attorney General and the
Federal Trade Commission shall conduct an in-
ternal review and implement reforms of the
merger review process in order to eliminate un-
necessary burden, remove costly duplication,
and eliminate undue delay, in order to achieve a
more effective and more efficient merger review
process.

(iv) Not later than 120 days after December 21,
2000, the Assistant Attorney General and the
Federal Trade Commission shall issue or amend
their respective industry guidance, regulations,
operating manuals and relevant policy docu-
ments, to the extent appropriate, to implement
each reform in this subparagraph.

(v) Not later than 180 days after December 21,
2000, the Assistant Attorney General and the
Federal Trade Commission shall each report to
Congress—

(I) which reforms each agency has adopted
under this subparagraph;

(IT) which steps each has taken to imple-
ment such internal reforms; and

(ITI) the effects of such reforms.

(2) The Federal Trade Commission or the As-
sistant Attorney General, in its or his discre-
tion, may extend the 30-day waiting period (or
in the case of a cash tender offer, the 15-day
waiting period) specified in subsection (b)(1) of
this section for an additional period of not more
than 30 days (or in the case of a cash tender
offer, 10 days) after the date on which the Fed-
eral Trade Commission or the Assistant Attor-
ney General, as the case may be, receives from
any person to whom a request is made under
paragraph (1), or in the case of tender offers, the
acquiring person, (A) all the information and
documentary material required to be submitted
pursuant to such a request, or (B) if such request
is not fully complied with, the information and
documentary material submitted and a state-

TITLE 15—COMMERCE AND TRADE

§18a

ment of the reasons for such noncompliance.
Such additional period may be further extended
only by the United States district court, upon
an application by the Federal Trade Commission
or the Assistant Attorney General pursuant to
subsection (g)(2) of this section.
(f) Preliminary injunctions; hearings

If a proceeding is instituted or an action is
filed by the Federal Trade Commission, alleging
that a proposed acquisition violates section 18 of
this title, or section 45 of this title, or an action
is filed by the United States, alleging that a pro-
posed acquisition violates such section 18 of this
title, or section 1 or 2 of this title, and the Fed-
eral Trade Commission or the Assistant Attor-
ney General (1) files a motion for a preliminary
injunction against consummation of such acqui-
sition pendente lite, and (2) certifies the United
States district court for the judicial district
within which the respondent resides or carries
on business, or in which the action is brought,
that it or he believes that the public interest re-
quires relief pendente lite pursuant to this sub-
section, then upon the filing of such motion and
certification, the chief judge of such district
court shall immediately notify the chief judge
of the United States court of appeals for the cir-
cuit in which such district court is located, who
shall designate a United States district judge to
whom such action shall be assigned for all pur-
poses.
(g) Civil penalty; compliance; power of court

(1) Any person, or any officer, director, or
partner thereof, who fails to comply with any
provision of this section shall be liable to the
United States for a civil penalty of not more
than $10,000 for each day during which such per-
son is in violation of this section. Such penalty
may be recovered in a civil action brought by
the United States.

(2) If any person, or any officer, director, part-
ner, agent, or employee thereof, fails substan-
tially to comply with the notification require-
ment under subsection (a) of this section or any
request for the submission of additional infor-
mation or documentary material under sub-
section (e)(1) of this section within the waiting
period specified in subsection (b)(1) of this sec-
tion and as may be extended under subsection
(e)(2) of this section, the United States district
court—

(A) may order compliance;

(B) shall extend the waiting period specified
in subsection (b)(1) of this section and as may
have been extended under subsection (e)(2) of
this section until there has been substantial
compliance, except that, in the case of a ten-
der offer, the court may not extend such wait-
ing period on the basis of a failure, by the per-
son whose stock is sought to be acquired, to
comply substantially with such notification
requirement or any such request; and

(C) may grant such other equitable relief as
the court in its discretion determines nec-
essary or appropriate,

upon application of the Federal Trade Commis-
sion or the Assistant Attorney General.
(h) Disclosure exemption

Any information or documentary material
filed with the Assistant Attorney General or the
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Federal Trade Commission pursuant to this sec-
tion shall be exempt from disclosure under sec-
tion 552 of title 5, and no such information or
documentary material may be made public, ex-
cept as may be relevant to any administrative
or judicial action or proceeding. Nothing in this
section is intended to prevent disclosure to ei-
ther body of Congress or to any duly authorized
committee or subcommittee of the Congress.

(i) Construction with other laws

(1) Any action taken by the Federal Trade
Commission or the Assistant Attorney General
or any failure of the Federal Trade Commission
or the Assistant Attorney General to take any
action under this section shall not bar any pro-
ceeding or any action with respect to such ac-
quisition at any time under any other section of
this Act or any other provision of law.

(2) Nothing contained in this section shall
limit the authority of the Assistant Attorney
General or the Federal Trade Commission to se-
cure at any time from any person documentary
material, oral testimony, or other information
under the Antitrust Civil Process Act [15 U.S.C.
1311 et seq.], the Federal Trade Commission Act
[15 U.S.C. 41 et seq.], or any other provision of
law.

(j) Omitted

(k) Extensions of time

If the end of any period of time provided in
this section falls on a Saturday, Sunday, or
legal public holiday (as defined in section 6103(a)
of title 5), then such period shall be extended to
the end of the next day that is not a Saturday,
Sunday, or legal public holiday.

(Oct. 15, 1914, ch. 323, §7A, as added Pub. L.
94-435, title II, §201, Sept. 30, 1976, 90 Stat. 1390;
amended Pub. L. 98-620, title IV, §402(10)(A),
Nov. 8, 1984, 98 Stat. 3358; Pub. L. 101-73, title
XII, §1214, Aug. 9, 1989, 103 Stat. 529; Pub. L.
106-102, title I, §133(c), Nov. 12, 1999, 113 Stat.
1383; Pub. L. 106-553, §1(a)(2) [title VI, §630(a),
(¢), (d)], Dec. 21, 2000, 114 Stat. 2762, 2762A-108,
2762A-110.)

REFERENCES IN TEXT

The antitrust laws, referred to in subsecs. (¢), (d), are
defined in section 12 of this title.

This Act, referred to in subsec. (i)(1), is act Oct. 15,
1914, ch. 323, 38 Stat. 730, as amended, known as the
Clayton Act, which is classified generally to sections
12, 13, 14 to 19, 21, and 22 to 27 of this title, and sections
52 and 53 of Title 29, Labor. For further details and
complete classification of this Act to the Code, see Ref-
erences in Text note set out under section 12 of this
title and Tables.

The Federal Trade Commission Act, referred to in
subsec. (1)(2), is act Sept. 26, 1914, ch. 311, 38 Stat. 717,
as amended, which is classified generally to subchapter
I (§41 et seq.) of chapter 2 of this title. For complete
classification of this Act to the Code, see section 58 of
this title and Tables.

The Antitrust Civil Process Act, referred to in sub-
sec. (1)(2), is Pub. L. 87-664, Sept. 19, 1962, 76 Stat. 548,
as amended, which is classified generally to chapter 34
(§1311 et seq.) of this title. For complete classification
of this Act to the Code, see Short Title note set out
under section 1311 of this title and Tables.

CODIFICATION

December 21, 2000, referred to in subsec. (e)(1)(B), was
in the original ‘‘the date of the enactment of this Act”’
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which was translated as meaning the date of enactment
of Pub. L. 106-553, which enacted subsec. (e)(1)(B), to re-
flect the probable intent of Congress.

Subsection (j), which required the Federal Trade
Commission, with the concurrence of the Assistant At-
torney General, to report annually to Congress on the
operation of this section, terminated, effective May 15,
2000, pursuant to section 3003 of Pub. L. 104-66, as
amended, set out as a note under section 1113 of Title
31, Money and Finance. See, also, page 172 of House
Document No. 103-7.

AMENDMENTS

2000—Subsec. (a). Pub. L. 106-553, §1(a)(2) [title VI,
§630(a)], amended subsec. (a) generally, reenacting in-
troductory provisions, par. (1), and concluding provi-
sions without change, adding par. (2), and striking out
former pars. (2) and (3) which read as follows:

‘“(2)(A) any voting securities or assets of a person en-
gaged in manufacturing which has annual net sales or
total assets of $10,000,000 or more are being acquired by
any person which has total assets or annual net sales
of $100,000,000 or more;

“(B) any voting securities or assets of a person not
engaged in manufacturing which has total assets of
$10,000,000 or more are being acquired by any person
which has total assets or annual net sales of $100,000,000
or more; or

“(C) any voting securities or assets of a person with
annual net sales or total assets of $100,000,000 or more
are being acquired by any person with total assets or
annual net sales of $10,000,000 or more; and

““(3) as a result of such acquisition, the acquiring per-
son would hold—

““(A) 15 per centum or more of the voting securities
or assets of the acquired person, or

‘“(B) an aggregate total amount of the voting secu-
rities and assets of the acquired person in excess of
$15,000,000.”

Subsec. (e)(1). Pub. L. 106-5563, §l(a)(2) [title VI,
§630(c)], designated existing provisions as subpar. (A)
and added subpar. (B).

Subsec. (e)(2). Pub. L. 106-5563, §l(a)(2) [title VI,
§630(d)(1)], substituted ‘30 days’’ for ‘20 days’.

Subsec. (k). Pub. L. 106-553, §l(a)(2) [title VI,
§630(d)(2)], added subsec. (k).

1999—Subsec. (c)(7). Pub. L. 106-102, §133(c)(1), in-
serted before semicolon at end ‘‘, except that a portion
of a transaction is not exempt under this paragraph if
such portion of the transaction (A) is subject to section
1843(k) of title 12; and (B) does not require agency ap-
proval under section 1842 of title 12”°.

Subsec. (¢)(8). Pub. L. 106-102, §133(c)(2), inserted be-
fore semicolon at end ‘‘, except that a portion of a
transaction is not exempt under this paragraph if such
portion of the transaction (A) is subject to section
1843(k) of title 12; and (B) does not require agency ap-
proval under section 1843 of title 12”°.

1989—Subsec. (¢)(7). Pub. L. 101-73, §1214(1), inserted
reference to section 1467a(e) of title 12.

Subsec. (¢)(8). Pub. L. 101-73, §1214(2), struck out ref-
erence to section 1726 or 1730a(e) of title 12.

1984—Subsec. (£)(2). Pub. L. 98-620 struck out designa-
tion ‘‘(A)”’ before ‘‘upon the filing”’, and struck out sub-
par. (B) which had provided that if the Federal Trade
Commission or the Assistant Attorney General cer-
tified that he or it believed that the public interest re-
quired relief pendente lite pursuant to this subsection,
the motion for a preliminary injunction had to be set
down for hearing by the district judge so designated at
the earliest practicable time, would take precedence
over all matters except older matters of the same char-
acter and trials pursuant to section 3161 of title 18, and
had to be in every way expedited.

EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106-553, §1(a)(2) [title VI, §630(e)], Dec. 21,
2000, 114 Stat. 2762, 2762A-111, provided that: ‘‘This sec-
tion [amending this section and provisions set out as a
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note under this section] and the amendments made by
this section shall take effect on the 1st day of the 1st
month that begins more than 30 days after the date of
the enactment of this Act [Dec. 21, 2000].”

EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by Pub. L. 106-102 effective 120 days after
Nov. 12, 1999, see section 161 of Pub. L. 106-102, set out
as a note under section 24 of Title 12, Banks and Bank-
ing.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620,
set out as an Effective Date note under section 1657 of
Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE

Section 202 of Pub. L. 94-435 provided that: ‘““The
amendment made by section 201 of this Act [enacting
this section] shall take effect 150 days after the date of
enactment of this Act [Sept. 30, 1976], except that sub-
section (d) of section 7TA of the Clayton Act [subsec. (d)
of this section] (as added by section 201 of this Act)
shall take effect on the date of enactment of this Act.”

ASSESSMENT AND COLLECTION OF FILING FEES

Pub. L. 101-162, title VI, §605, Nov. 21, 1989, 103 Stat.
1031, as amended by Pub. L. 101-302, title II, May 25,
1990, 104 Stat. 217; Pub. L. 102-395, title I, Oct. 6, 1992,
106 Stat. 1847; Pub. L. 103-317, title I, Aug. 26, 1994, 108
Stat. 1739; Pub. L. 106-553, §1(a)(2) [title VI, §630(b)],
Dec. 21, 2000, 114 Stat. 2762, 2762A-109, provided that:

‘“‘(a) Five working days after enactment of this Act
[Nov. 21, 1989] and thereafter, the Federal Trade Com-
mission shall assess and collect filing fees established
in subsection (b) which shall be paid by persons acquir-
ing voting securities or assets who are required to file
premerger notifications by the [sic] section 7A of the
Clayton Act (15 U.S.C. 18a) and the regulations promul-
gated thereunder. For purposes of said Act, no notifica-
tion shall be considered filed until payment of the fee
required by this section. Fees collected pursuant to
this section shall be divided evenly between and cred-
ited to the appropriations, Federal Trade Commission,
‘Salaries and Expenses’ and Department of Justice,
‘Salaries and Expenses, Antitrust Division’: Provided,
That fees in excess of $40,000,000 in fiscal year 1990 shall
be deposited to the credit of the Treasury of the United
States: Provided further, That fees made available to
the Federal Trade Commission and the Antitrust Divi-
sion herein shall remain available until expended.

“(b) The filing fees referred to in subsection (a) are—

‘(1) $45,000 if the aggregate total amount deter-
mined under section 7TA(a)(2) of the Clayton Act (15
U.S.C. 18a(a)(2)) is less than $100,000,000 (as adjusted
and published for each fiscal year beginning after
September 30, 2004, in the same manner as provided in
section 8(a)(5) of the Clayton Act (15 U.S.C. 19(a)(5))
to reflect the percentage change in the gross national
product for such fiscal year compared to the gross na-
tional product for the year ending September 30,
2003);

“(2) $125,000 if the aggregate total amount deter-
mined under section 7TA(a)(2) of the Clayton Act (15
U.S.C. 18a(a)(2)) is not less than $100,000,000 (as so ad-
justed and published) but less than $500,000,000 (as so
adjusted and published); and

““(3) $280,000 if the aggregate total amount deter-
mined under section 7A(a)(2) of the Clayton Act (15
U.S.C. 18a(a)(2)) is not less than $500,000,000 (as so ad-
justed and published).”’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 6204 of this title;
title 11 section 363.

§19. Interlocking directorates and officers

(a)(1) No person shall, at the same time, serve
as a director or officer in any two corporations
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(other than banks, banking associations, and
trust companies) that are—
(A) engaged in whole or in part in commerce;
and
(B) by virtue of their business and location
of operation, competitors, so that the elimi-
nation of competition by agreement between
them would constitute a violation of any of
the antitrust laws;

if each of the corporations has capital, surplus,
and undivided profits aggregating more than
$10,000,000 as adjusted pursuant to paragraph (5)
of this subsection.

(2) Notwithstanding the provisions of para-
graph (1), simultaneous service as a director or
officer in any two corporations shall not be pro-
hibited by this section if—

(A) the competitive sales of either corpora-
tion are less than $1,000,000, as adjusted pursu-
ant to paragraph (5) of this subsection;

(B) the competitive sales of either corpora-
tion are less than 2 per centum of that cor-
poration’s total sales; or

(C) the competitive sales of each corporation
are less than 4 per centum of that corpora-
tion’s total sales.

For purposes of this paragraph, ‘‘competitive
sales’” means the gross revenues for all products
and services sold by one corporation in competi-
tion with the other, determined on the basis of
annual gross revenues for such products and
services in that corporation’s last completed fis-
cal year. For the purposes of this paragraph,
“total sales’” means the gross revenues for all
products and services sold by one corporation
over that corporation’s last completed fiscal
year.

(3) The eligibility of a director or officer under
the provisions of paragraph (1) shall be deter-
mined by the capital, surplus and undivided
profits, exclusive of dividends declared but not
paid to stockholders, of each corporation at the
end of that corporation’s last completed fiscal
year.

(4) For purposes of this section, the term ‘‘offi-
cer’” means an officer elected or chosen by the
Board of Directors.

(5) For each fiscal year commencing after Sep-
tember 30, 1990, the $10,000,000 and $1,000,000
thresholds in this subsection shall be increased
(or decreased) as of October 1 each year by an
amount equal to the percentage increase (or de-
crease) in the gross national product, as deter-
mined by the Department of Commerce or its
successor, for the year then ended over the level
so established for the year ending September 30,
1989. As soon as practicable, but not later than
January 31 of each year, the Federal Trade Com-
mission shall publish the adjusted amounts re-
quired by this paragraph.

(b) When any person elected or chosen as a di-
rector or officer of any corporation subject to
the provisions hereof is eligible at the time of
his election or selection to act for such corpora-
tion in such capacity, his eligibility to act in
such capacity shall not be affected by any of the
provisions hereof by reason of any change in the
capital, surplus and undivided profits, or affairs
of such corporation from whatever cause, until
the expiration of one year from the date on
which the event causing ineligibility occurred.
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(Oct. 15, 1914, ch. 323, §8, 38 Stat. 732; May 15,
1916, ch. 120, 39 Stat. 121; May 26, 1920, ch. 206, 41
Stat. 626; Mar. 9, 1928, ch. 165, 45 Stat. 2563; Mar.
2, 1929, ch. 581, 45 Stat. 15636; Aug. 23, 1935, ch. 614,
§329, 49 Stat. 717; Pub. L. 101-588, §2, Nov. 16,
1990, 104 Stat. 2879; Pub. L. 103-203, §1, Dec. 17,
1993, 107 Stat. 2368.)

REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (a)(1)(B), are
defined in section 12 of this title.

AMENDMENTS

1993—Subsec. (a)(5). Pub. L. 103-203 substituted ‘‘Jan-
uary 31>’ for ‘““October 30°.

1990—Pub. L. 101-588 amended section generally, com-
pletely revising it in form by substituting text divided
into a subsec. (a) consisting of five numbered para-
graphs and a subsec. (b) consisting of a single unnum-
bered paragraph for former provisions which had con-
sisted of a series of five undesignated paragraphs, and
in substance by increasing the jurisdictional threshold
for application of the section to corporations from
$1,000,000 in net worth to $10,000,000 in net worth, cre-
ating three ‘‘de minimis’ exceptions to applications of
the section in cases of insignificant competitive over-
laps, and expanding the section to cover officers elected
or chosen by the Board of Directors.

1935—Act Aug. 23, 1935, amended section generally.

1929—Act Mar. 2, 1929, amended second par.

1928—Act Mar. 9, 1928, amended second par.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 18a, 21, 26 of
this title; title 12 section 3205.

§19a. Repealed. Aug. 23, 1935, ch. 614, §329, 49
Stat. 717

Section, act Oct. 15, 1914, ch. 323, §8a, as added June
16, 1933, ch. 89, §33, 48 Stat. 194, related to interlocking
corporations or partnerships making loans on securi-
ties.

§20. Repealed. Pub. L. 101-588, §3, Nov. 16, 1990,
104 Stat. 2880

Section, act Oct. 15, 1914, ch. 323, §10, 38 Stat. 734, re-
lated to a $50,000 yearly, aggregate limitation on pur-
chases and contracts between a common carrier and
any entity with whom such carrier has any form of
interlocking directorate, etc., required filing with ICC
of a full statement of transactions excluded from such
limitation, and set forth fines and penalties for viola-
tion of such limitation.

§21. Enforcement provisions

(a) Commission, Board, or Secretary authorized
to enforce compliance

Authority to enforce compliance with sections
13, 14, 18, and 19 of this title by the persons re-
spectively subject thereto is vested in the Sur-
face Transportation Board where applicable to
common carriers subject to jurisdiction under
subtitle IV of title 49; in the Federal Commu-
nications Commission where applicable to com-
mon carriers engaged in wire or radio commu-
nication or radio transmission of energy; in the
Secretary of Transportation where applicable to
air carriers and foreign air carriers subject to
part A of subtitle VII of title 49; in the Board of
Governors of the Federal Reserve System where
applicable to banks, banking associations, and
trust companies; and in the Federal Trade Com-
mission where applicable to all other character
of commerce to be exercised as follows:
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(b) Issuance of complaints for violations; hear-
ing; intervention; filing of testimony; report;
cease and desist orders; reopening and alter-
ation of reports or orders

Whenever the Commission, Board, or Sec-
retary vested with jurisdiction thereof shall
have reason to believe that any person is vio-
lating or has violated any of the provisions of
sections 13, 14, 18, and 19 of this title, it shall
issue and serve upon such person and the Attor-
ney General a complaint stating its charges in
that respect, and containing a notice of a hear-
ing upon a day and at a place therein fixed at
least thirty days after the service of said com-
plaint. The person so complained of shall have
the right to appear at the place and time so
fixed and show cause why an order should not be
entered by the Commission, Board, or Secretary
requiring such person to cease and desist from
the violation of the law so charged in said com-
plaint. The Attorney General shall have the
right to intervene and appear in said proceeding
and any person may make application, and upon
good cause shown may be allowed by the Com-
mission, Board, or Secretary, to intervene and
appear in said proceeding by counsel or in per-
son. The testimony in any such proceeding shall
be reduced to writing and filed in the office of
the Commission, Board, or Secretary. If upon
such hearing the Commission, Board, or Sec-
retary, as the case may be, shall be of the opin-
ion that any of the provisions of said sections
have been or are being violated, it shall make a
report in writing, in which it shall state its find-
ings as to the facts, and shall issue and cause to
be served on such person an order requiring such
person to cease and desist from such violations,
and divest itself of the stock, or other share cap-
ital, or assets, held or rid itself of the directors
chosen contrary to the provisions of sections 18
and 19 of this title, if any there be, in the man-
ner and within the time fixed by said order.
Until the expiration of the time allowed for fil-
ing a petition for review, if no such petition has
been duly filed within such time, or, if a petition
for review has been filed within such time then
until the record in the proceeding has been filed
in a court of appeals of the United States, as
hereinafter provided, the Commission, Board, or
Secretary may at any time, upon such notice
and in such manner as it shall deem proper,
modify or set aside, in whole or in part, any re-
port or any order made or issued by it under this
section. After the expiration of the time allowed
for filing a petition for review, if no such peti-
tion has been duly filed within such time, the
Commission, Board, or Secretary may at any
time, after notice and opportunity for hearing,
reopen and alter, modify, or set aside, in whole
or in part, any report or order made or issued by
it under this section, whenever in the opinion of
the Commission, Board, or Secretary conditions
of fact or of law have so changed as to require
such action or if the public interest shall so re-
quire: Provided, however, That the said person
may, within sixty days after service upon him or
it of said report or order entered after such a re-
opening, obtain a review thereof in the appro-
priate court of appeals of the United States, in
the manner provided in subsection (c) of this
section.
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(c) Review of orders; jurisdiction; filing of peti-
tion and record of proceeding; conclusive-
ness of findings; additional evidence; modi-
fication of findings; finality of judgment and
decree

Any person required by such order of the com-
mission, board, or Secretary to cease and desist
from any such violation may obtain a review of
such order in the court of appeals of the United
States for any circuit within which such viola-
tion occurred or within which such person re-
sides or carries on business, by filing in the
court, within sixty days after the date of the
service of such order, a written petition praying
that the order of the commission, board, or Sec-
retary be set aside. A copy of such petition shall
be forthwith transmitted by the clerk of the
court to the commission, board, or Secretary,
and thereupon the commission, board, or Sec-
retary shall file in the court the record in the
proceeding, as provided in section 2112 of title
28. Upon such filing of the petition the court
shall have jurisdiction of the proceeding and of
the question determined therein concurrently
with the commission, board, or Secretary until
the filing of the record, and shall have power to
make and enter a decree affirming, modifying,
or setting aside the order of the commission,
board, or Secretary, and enforcing the same to
the extent that such order is affirmed, and to
issue such writs as are ancillary to its jurisdic-
tion or are necessary in its judgment to prevent
injury to the public or to competitors pendente
lite. The findings of the commission, board, or
Secretary as to the facts, if supported by sub-
stantial evidence, shall be conclusive. To the ex-
tent that the order of the commission, board, or
Secretary is affirmed, the court shall issue its
own order commanding obedience to the terms
of such order of the commission, board, or Sec-
retary. If either party shall apply to the court
for leave to adduce additional evidence, and
shall show to the satisfaction of the court that
such additional evidence is material and that
there were reasonable grounds for the failure to
adduce such evidence in the proceeding before
the commission, board, or Secretary, the court
may order such additional evidence to be taken
before the commission, board, or Secretary, and
to be adduced upon the hearing in such manner
and upon such terms and conditions as to the
court may seem proper. The commission, board,
or Secretary may modify its findings as to the
facts, or make new findings, by reason of the ad-
ditional evidence so taken, and shall file such
modified or new findings, which if supported by
substantial evidence, shall be conclusive, and its
recommendation, if any, for the modification or
setting aside of its original order, with the re-
turn of such additional evidence. The judgment
and decree of the court shall be final, except
that the same shall be subject to review by the
Supreme Court upon certiorari, as provided in
section 1254 of title 28.

(d) Exclusive jurisdiction of Court of Appeals

Upon the filing of the record with its jurisdic-
tion of the court of appeals to affirm, enforce,
modify, or set aside orders of the commission,
board, or Secretary shall be exclusive.
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(e) Liability under antitrust laws

No order of the commission, board, or Sec-
retary or judgment of the court to enforce the
same shall in anywise relieve or absolve any per-
son from any liability under the antitrust laws.

(f) Service of complaints, orders and other proc-
esses

Complaints, orders, and other processes of the
commission, board, or Secretary under this sec-
tion may be serviced by anyone duly authorized
by the commission, board, or Secretary, either
(1) by delivering a copy thereof to the person to
be served, or to a member of the partnership to
be served, or to the president, secretary, or
other executive officer or a director of the cor-
poration to be served; or (2) by leaving a copy
thereof at the residence or the principal office or
place of business of such person; or (3) by mail-
ing by registered or certified mail a copy thereof
addressed to such person at his or its residence
or principal office or place of business. The
verified return by the person so serving said
complaint, order, or other process setting forth
the manner of said service shall be proof of the
same, and the return post office receipt for said
complaint, order, or other process mailed by
registered or certified mail as aforesaid shall be
proof of the service of the same.

(g) Finality of orders generally

Any order issued under subsection (b) of this
section shall become final—

(1) upon the expiration of the time allowed
for filing a petition for review, if no such peti-
tion has been duly filed within such time; but
the commission, board, or Secretary may
thereafter modify or set aside its order to the
extent provided in the last sentence of sub-
section (b) of this section; or

(2) upon the expiration of the time allowed
for filing a petition for certiorari, if the order
of the commission, board, or Secretary has
been affirmed, or the petition for review has
been dismissed by the court of appeals, and no
petition for certiorari has been duly filed; or

(3) upon the denial of a petition for certio-
rari, if the order of the commission, board, or
Secretary has been affirmed or the petition for
review has been dismissed by the court of ap-
peals; or

(4) upon the expiration of thirty days from
the date of issuance of the mandate of the Su-
preme Court, if such Court directs that the
order of the commission, board, or Secretary
be affirmed or the petition for review be dis-
missed.

(h) Finality of orders modified by Supreme Court

If the Supreme Court directs that the order of
the commission, board, or Secretary be modified
or set aside, the order of the commission, board,
or Secretary rendered in accordance with the
mandate of the Supreme Court shall become
final upon the expiration of thirty days from the
time it was rendered, unless within such thirty
days either party has instituted proceedings to
have such order corrected to accord with the
mandate, in which event the order of the com-
mission, board, or Secretary shall become final
when so corrected.
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(i) Finality of orders modified by Court of Ap-
peals

If the order of the commission, board, or Sec-
retary is modified or set aside by the court of
appeals, and if (1) the time allowed for filing a
petition for certiorari has expired and no such
petition has been duly filed, or (2) the petition
for certiorari has been denied, or (3) the decision
of the court has been affirmed by the Supreme
Court then the order of the commission, board,
or Secretary rendered in accordance with the
mandate of the court of appeals shall become
final on the expiration of thirty days from the
time such order of the commission, board, or
Secretary was rendered, unless within such thir-
ty days either party has instituted proceedings
to have such order corrected so that it will ac-
cord with the mandate, in which event the order
of the commission, board, or Secretary shall be-
come final when so corrected.

() Finality of orders issued on rehearing ordered
by Court of Appeals or Supreme Court

If the Supreme Court orders a rehearing; or if
the case is remanded by the court of appeals to
the commission, board, or Secretary for a re-
hearing, and if (1) the time allowed for filing a
petition for certiorari has expired, and no such
petition has been duly filed, or (2) the petition
for certiorari has been denied, or (3) the decision
of the court has been affirmed by the Supreme
Court, then the order of the commission, board,
or Secretary rendered upon such rehearing shall
become final in the same manner as though no
prior order of the commission, board, or Sec-
retary had been rendered.

(k) “Mandate” defined

As used in this section the term ‘‘mandate’’, in
case a mandate has been recalled prior to the ex-
piration of thirty days from the date of issuance
thereof, means the final mandate.

(1) Penalties

Any person who violates any order issued by
the commission, board, or Secretary under sub-
section (b) of this section after such order has
become final, and while such order is in effect,
shall forfeit and pay to the United States a civil
penalty of not more than $5,000 for each viola-
tion, which shall accrue to the United States
and may be recovered in a civil action brought
by the United States. Each separate violation of
any such order shall be a separate offense, ex-
cept that in the case of a violation through con-
tinuing failure or neglect to obey a final order of
the commission, board, or Secretary each day of
continuance of such failure or neglect shall be
deemed a separate offense.

(Oct. 15, 1914, ch. 323, §11, 38 Stat. 734; June 19,
1934, ch. 652, title VII, §702(d), formerly title VI,
§602(d), 48 Stat. 1102; renumbered Pub. L. 98-549,
§6(a), Oct. 30, 1984, 98 Stat. 2804; Aug. 23, 1935, ch.
614, §203(a), 49 Stat. 704; June 23, 1938, ch. 601,
§1107(g), 52 Stat. 1028; June 25, 1948, ch. 646,
§32(a), 62 Stat. 991; May 24, 1949, ch. 139, §127, 63
Stat. 107; Dec. 29, 1950, ch. 1184, 64 Stat. 1125;
Pub. L. 85-726, title XIV, §1401(b), Aug. 23, 1958,
72 Stat. 806; Pub. L. 85-791, §4, Aug. 28, 1958, 72
Stat. 943; Pub. L. 86-107, §1, July 23, 1959, 73 Stat.
243; Pub. L. 98-443, §9(m), Oct. 4, 1984, 98 Stat.
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1708; Pub. L. 98-620, title IV, §402(10)(B), Nov. 8,
1984, 98 Stat. 3358; Pub. L. 104-88, title III,
§318(2), Dec. 29, 1995, 109 Stat. 949.)

REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (e), are de-
fined in section 12 of this title.

CODIFICATION

In subsec. (a), ‘“‘part A of subtitle VII of title 49"’ sub-
stituted for ‘‘the Federal Aviation Act of 1958 [49 App.
U.S.C. 1301 et seq.]” on authority of Pub. L. 103-272,
§6(b), July 5, 1994, 108 Stat. 1378, the first section of
which enacted subtitles II, III, and V to X of Title 49.

AMENDMENTS

1995—Subsec. (a). Pub. L. 104-88 substituted ‘‘Surface
Transportation Board where applicable to common car-
riers subject to jurisdiction under subtitle IV of title
49 for ‘‘Interstate Commerce Commission where appli-
cable to common carriers subject to the Interstate
Commerce Act, as amended”’.

1984—Subsec. (a). Pub. L. 98-443, §9(m)(1), substituted
‘““‘Secretary of Transportation where applicable to air
carriers and foreign air carriers subject to the Federal
Aviation Act of 1958 for ‘‘Civil Aeronautics Board
where applicable to air carriers and foreign air carriers
subject to the Civil Aeronautics Act of 1938”°.

Subsec. (b). Pub. L. 98-443, §9(m)(2), substituted
“Commission, Board, or Secretary’ for ‘‘Commission or
Board’ wherever appearing.

Subsecs. (¢), (d). Pub. L. 98-443, §9(m)(3), substituted
‘“‘commission, board, or Secretary’’ for ‘‘commission or
board’’ wherever appearing.

Subsec. (e). Pub. L. 98-620 struck out provision that
such proceedings in the court of appeals had to be given
precedence over other cases pending therein, and had to
be in every way expedited.

Pub. L. 98-443, §9(m)(3), substituted ‘‘commission,
board, or Secretary’ for ‘‘commission or board”’.

Subsecs. (f) to (j), (1). Pub. L. 98443, §9(m)(3), sub-
stituted ‘‘commission, board, or Secretary’ for ‘‘com-
mission or board’” wherever appearing.

1959—Pub. L. 86-107 amended section generally, and
among other changes, authorized the Commission or
Board, upon notice and opportunity for hearing, in
cases where a petition for review has not been filed
within the time allowed, to reopen and alter, modify, or
set aside, in whole or in part, any report or order,
whenever conditions of fact or law have so changed as
to require such action or if the public interest so re-
quires, and added subsecs. (g) to (k), providing for final-
ity of orders, and subsec. (), prescribing the civil pen-
alty for violation of orders.

1958—Pub. L. 85-791, §4(a), struck out ‘‘a transcript
of”” after ““Until”’ in last sentence of second par.

Pub. L. 85-791, §4(b), substituted in first sentence of
third par., ‘“‘file the record in the proceeding, as pro-
vided in section 2112 of title 28 for ‘‘certify and file
with its application a transcript of the entire record in
the proceeding, including all the testimony taken and
the report and order of the Commission or Board’, and
in second sentence of third par., struck out ‘‘and tran-
script’” after ‘‘application’, inserted ‘‘concurrently
with the Commission or Board until the filing of the
record”, and struck out ‘‘upon the pleadings, testi-
mony, and proceedings set forth in such transcript”
after ‘‘make and enter’.

Pub. L. 85-791, §4(c), substituted in second sentence of
fourth par., ‘“‘transmitted by the clerk of the court to”’
for ‘‘served upon’ and ‘‘shall file in the court the
record in the proceeding, as provided in section 2112 of
title 28 for ‘‘forthwith shall certify and file in the
court a transcript of the record in the proceeding, as
hereinbefore provided’’, and in third sentence of fourth
paragraph substituted ‘‘such petition’ for ‘‘the tran-
script’” and inserted ‘‘determined as provided in section
1009(e) of title 5,”.

Pub. L. 85-791, §4(d), substituted in fifth par., ‘“Upon
the filing of the record with it the’’ for *“The”’.
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1950—Act Dec. 29, 1950, amended section generally to
allow the Attorney General to intervene and appear in
any proceeding brought by any Commission or Board to
enforce sections 13, 14, 18, and 19 of this title, but the
amendment in nowise affects the jurisdiction of the De-
partment of Justice to enforce these sections in the
courts.

1938—Act June 23, 1938, inserted ‘‘in the Civil Aero-
nautics Authority where applicable to air carriers and
foreign air carriers subject to the Civil Aeronautics Act
of 1938”’, and ‘‘authority’ after ‘‘commission’’ wherever
appearing.

1935—Act Aug. 23, 1935, changed the name of Federal
Reserve Board to Board of Governors of the Federal Re-
serve System.

1934—Act June 19, 1934, amended first par.

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act
May 24, 1949, substituted ‘‘court of appeals’ for ‘‘circuit
court of appeals’.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-88 effective Jan. 1, 1996,
see section 2 of Pub. L. 104-88, set out as an Effective
Date note under section 701 of Title 49, Transportation.

EFFECTIVE DATE OF 1984 AMENDMENTS

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620,
set out as an Effective Date note under section 1657 of
Title 28, Judiciary and Judicial Procedure.

Amendment by Pub. L. 98-443 effective Jan. 1, 1985,
see section 9(v) of Pub. L. 98-443, set out as a note under
section 5314 of Title 5, Government Organization and
Employees.

EFFECTIVE DATE OF 1959 AMENDMENT

Section 2 of Pub. L. 86-107 provided that: ‘“The
amendments made by section 1 [amending this section]
shall have no application to any proceeding initiated
before the date of enactment of this Act [July 23, 1959]
under the third or fourth paragraph of section 11 of the
Act entitled ‘An Act to supplement existing laws
against unlawful restraints and monopolies, and for
other purposes’, approved October 15, 1914 (38 Stat. 734,
as amended; 15 U.S.C. 21) [this section]. Each such pro-
ceeding shall be governed by the provisions of such sec-
tion as they existed on the day preceding the date of
enactment of this Act.”

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 2la, 57b-1 of
this title.

§21a. Actions and proceedings pending prior to
June 19, 1936; additional and continuing vio-
lations

Nothing herein contained shall affect rights of
action arising, or litigation pending, or orders of
the Federal Trade Commission issued and in ef-
fect or pending on review, based on section 13 of
this title, prior to June 19, 1936: Provided, That
where, prior to June 19, 1936, the Federal Trade
Commission has issued an order requiring any
person to cease and desist from a violation of
section 13 of this title, and such order is pending
on review or is in effect, either as issued or as
affirmed or modified by a court of competent ju-
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risdiction, and the Commission shall have rea-
son to believe that such person has committed,
used or carried on, since June 19, 1936, or is com-
mitting, using or carrying on, any act, practice
or method in violation of any of the provisions
of said section 13 of this title, it may reopen
such original proceedings and may issue and
serve upon such person its complaint, supple-
mentary to the original complaint, stating its
charges in that respect. Thereupon the same
proceedings shall be had upon such supple-
mentary complaint as provided in section 21 of
this title. If upon such hearing the Commission
shall be of the opinion that any act, practice, or
method charged in said supplementary com-
plaint has been committed, used, or carried on
since June 19, 1936, or is being committed, used
or carried on, in violation of said section 13 of
this title, it shall make a report in writing in
which it shall state its findings as to the facts
and shall issue and serve upon such person its
order modifying or amending its original order
to include any additional violations of law so
found. Thereafter the provisions of section 21 of
this title, as to review and enforcement of or-
ders of the Commission shall in all things apply
to such modified or amended order. If upon re-
view as provided in said section 21 of this title
the court shall set aside such modified or
amended order, the original order shall not be
affected thereby, but it shall be and remain in
force and effect as fully and to the same extent
as if such supplementary proceedings had not
been taken.

(June 19, 1936, ch. 592, §2, 49 Stat. 1527.)
REFERENCES IN TEXT

Nothing herein contained, referred to in text, prob-
ably means nothing contained in act June 19, 1936, ch.
592, 49 Stat. 1526, popularly known as the Robinson-Pat-
man Antidiscrimination Act and also as the Robinson-
Patman Price Discrimination Act, which enacted sec-
tions 13a, 13b, and 21a of this title and amended section
13 of this title. For complete classification of this Act
to the Code, see Short Title note set out under section
13 of this title and Tables.

TRANSFER OF FUNCTIONS
For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 10 section 7430; title
42 sections 6202, 8235f; title 49 section 10706.

§ 22. District in which to sue corporation

Any suit, action, or proceeding under the anti-
trust laws against a corporation may be brought
not only in the judicial district whereof it is an
inhabitant, but also in any district wherein it
may be found or transacts business; and all proc-
ess in such cases may be served in the district of
which it is an inhabitant, or wherever it may be
found.

(Oct. 15, 1914, ch. 323, §12, 38 Stat. 736.)
REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.
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§23. Suits by United States; subpoenas for wit-
nesses

In any suit, action, or proceeding brought by
or on behalf of the United States subpoenas for
witnesses who are required to attend a court of
the United States in any judicial district in any
case, civil or criminal, arising under the anti-
trust laws may run into any other district: Pro-
vided, That in civil cases no writ of subpoena
shall issue for witnesses living out of the dis-
trict in which the court is held at a greater dis-
tance than one hundred miles from the place of
holding the same without the permission of the
trial court being first had upon proper applica-
tion and cause shown.

(Oct. 15, 1914, ch. 323, §13, 38 Stat. 736.)
REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

§24. Liability of directors and agents of corpora-
tion

Whenever a corporation shall violate any of
the penal provisions of the antitrust laws, such
violation shall be deemed to be also that of the
individual directors, officers, or agents of such
corporation who shall have authorized, ordered,
or done any of the acts constituting in whole or
in part such violation, and such violation shall
be deemed a misdemeanor, and upon conviction
therefor of any such director, officer, or agent
he shall be punished by a fine of not exceeding
$5,000 or by imprisonment for not exceeding one
year, or by both, in the discretion of the court.

(Oct. 15, 1914, ch. 323, §14, 38 Stat. 736.)

REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

§25. Restraining violations; procedure

The several district courts of the United
States are invested with jurisdiction to prevent
and restrain violations of this Act, and it shall
be the duty of the several United States attor-
neys, in their respective districts, under the di-
rection of the Attorney General, to institute
proceedings in equity to prevent and restrain
such violations. Such proceedings may be by
way of petition setting forth the case and pray-
ing that such violation shall be enjoined or oth-
erwise prohibited. When the parties complained
of shall have been duly notified of such petition,
the court shall proceed, as soon as may be, to
the hearing and determination of the case; and
pending such petition, and before final decree,
the court may at any time make such tem-
porary restraining order or prohibition as shall
be deemed just in the premises. Whenever it
shall appear to the court before which any such
proceeding may be pending that the ends of jus-
tice require that other parties should be brought
before the court, the court may cause them to
be summoned whether they reside in the district
in which the court is held or not, and subpoenas
to that end may be served in any district by the
marshal thereof.

(Oct. 15, 1914, ch. 323, §15, 38 Stat. 736, June 25,
1948, ch. 646, §1, 62 Stat. 909.)
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REFERENCES IN TEXT

This Act, referred to in text, is act Oct. 15, 1914, ch.
323, 38 Stat. 730, as amended, which is classified gen-
erally to sections 12, 13, 14 to 19, 20, 21, and 22 to 27 of
this title, and sections 52 and 53 of Title 29, Liabor. For
further details and complete classification of this Act
to the Code, see References in Text note set out under
section 12 of this title and Tables.

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, substituted
‘“United States attorneys’ for ‘district attorneys of
the United States’. See section 541 et seq. of Title 28,
Judiciary and Judicial Procedure.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 4016 of this title.

§26. Injunctive relief for private parties; excep-
tion; costs

Any person, firm, corporation, or association
shall be entitled to sue for and have injunctive
relief, in any court of the United States having
jurisdiction over the parties, against threatened
loss or damage by a violation of the antitrust
laws, including sections 13, 14, 18, and 19 of this
title, when and under the same conditions and
principles as injunctive relief against threat-
ened conduct that will cause loss or damage is
granted by courts of equity, under the rules gov-
erning such proceedings, and upon the execution
of proper bond against damages for an injunc-
tion improvidently granted and a showing that
the danger of irreparable loss or damage is im-
mediate, a preliminary injunction may issue:
Provided, That nothing herein contained shall be
construed to entitle any person, firm, corpora-
tion, or association, except the United States, to
bring suit for injunctive relief against any com-
mon carrier subject to the jurisdiction of the
Surface Transportation Board under subtitle IV
of title 49. In any action under this section in
which the plaintiff substantially prevails, the
court shall award the cost of suit, including a
reasonable attorney’s fee, to such plaintiff.

(Oct. 15, 1914, ch. 323, §16, 38 Stat. 737, Pub. L.
94-435, title III, §302(3), Sept. 30, 1976, 90 Stat.
1396; Pub. L. 104-88, title III, §318(3), Dec. 29, 1995,
109 Stat. 949.)

REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

AMENDMENTS

1995—Pub. L. 104-88 substituted ‘‘for injunctive relief
against any common carrier subject to the jurisdiction
of the Surface Transportation Board under subtitle IV
of title 49 for ‘‘in equity for injunctive relief against
any common carrier subject to the provisions of the
Act to regulate commerce, approved February fourth,
eighteen hundred and eighty-seven, in respect of any
matter subject to the regulation, supervision, or other
jurisdiction of the Interstate Commerce Commission.”

1976—Pub. L. 94-435 inserted provision authorizing
court to award costs, including attorneys’ fees, to a
successful plaintiff.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-88 effective Jan. 1, 1996,
see section 2 of Pub. L. 104-88, set out as an Effective
Date note under section 701 of Title 49, Transportation.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 4016, 4304 of this
title; title 46 App. section 1706.
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§26a. Restrictions on the purchase of gasohol
and synthetic motor fuel

(a) Limitations on the use of credit instruments;
sales, resales, and transfers

Except as provided in subsection (b) of this
section, it shall be unlawful for any person en-
gaged in commerce, in the course of such com-
merce, directly or indirectly to impose any con-
dition, restriction, agreement, or understanding
that—

(1) limits the use of credit instruments in
any transaction concerning the sale, resale, or
transfer of gasohol or other synthetic motor
fuel of equivalent usability in any case in
which there is no similar limitation on trans-
actions concerning such person’s conventional
motor fuel; or

(2) otherwise unreasonably discriminates
against or unreasonably limits the sale, re-
sale, or transfer of gasohol or other synthetic
motor fuel of equivalent usability in any case
in which such synthetic or conventional motor
fuel is sold for use, consumption, or resale
within the United States.

(b) Credit fees; equivalent conventional motor
fuel sales; labeling of pumps; product liabil-
ity disclaimers; advertising support; fur-
nishing facilities

(1) Nothing in this section or in any other pro-
vision of law in effect on December 2, 1980, which
is specifically applicable to the sale of petro-
leum products shall preclude any person referred
to in subsection (a) of this section from impos-
ing a reasonable fee for credit on the sale, re-
sale, or transfer of the gasohol or other syn-
thetic motor fuel referred to in subsection (a) of
this section if such fee equals no more than the
actual costs to such person of extending that
credit.

(2) The prohibitions in this section shall not
apply to any person who makes available suffi-
cient supplies of gasohol and other synthetic
motor fuels of equivalent usability to satisfy his
customers’ needs for such products, if the gas-
ohol and other synthetic fuels are made avail-
able on terms and conditions which are equiva-
lent to the terms and conditions on which such
person’s conventional motor fuel products are
made available.

(3) Nothing in this section shall—

(A) preclude any person referred to in sub-
section (a) of this section from requiring rea-
sonable labeling of pumps dispensing the gas-
ohol or other synthetic motor fuel referred to
in subsection (a) of this section to indicate, as
appropriate, that such gasohol or other syn-
thetic motor fuel is not manufactured, distrib-
uted, or sold by such person;

(B) preclude such person from issuing appro-
priate disclaimers of product liability for dam-
age resulting from use of the gasohol or other
synthetic motor fuel;

(C) require such person to provide adver-
tising support for the gasohol or other syn-
thetic motor fuel; or

(D) require such person to furnish or provide,
at such person’s own expense, any additional
pumps, tanks, or other related facilities re-
quired for the sale of the gasohol or other syn-
thetic motor fuel.
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(c) “United States” defined

As used in this section, ‘“‘United States” in-
cludes the several States, the District of Colum-
bia, any territory of the United States, and any
insular possession or other place under the juris-
diction of the United States.

(Oct. 15, 1914, ch. 323, §26, as added Pub. L. 96-493,
§2, Dec. 2, 1980, 94 Stat. 2568.)

SHORT TITLE

For short title of Pub. L. 96-493 as the ‘‘Gasohol Com-
petition Act of 1980’, see section 1 of Pub. L. 96-493, set
out as a Short Title of 1980 Amendment note under sec-
tion 1 of this title.

§26b. Application of antitrust laws to profes-
sional major league baseball

(a) Major league baseball subject to antitrust
laws

Subject to subsections (b) through (d) of this
section, the conduct, acts, practices, or agree-
ments of persons in the business of organized
professional major league baseball directly re-
lating to or affecting employment of major
league baseball players to play baseball at the
major league level are subject to the antitrust
laws to the same extent such conduct, acts,
practices, or agreements would be subject to the
antitrust laws if engaged in by persons in any
other professional sports business affecting
interstate commerce.

(b) Limitation of section

No court shall rely on the enactment of this
section as a basis for changing the application of
the antitrust laws to any conduct, acts, prac-
tices, or agreements other than those set forth
in subsection (a) of this section. This section
does not create, permit or imply a cause of ac-
tion by which to challenge under the antitrust
laws, or otherwise apply the antitrust laws to,
any conduct, acts, practices, or agreements that
do not directly relate to or affect employment of
major league baseball players to play baseball at
the major league level, including but not limited
to—

(1) any conduct, acts, practices, or agree-
ments of persons engaging in, conducting or
participating in the business of organized pro-
fessional baseball relating to or affecting em-
ployment to play baseball at the minor league
level, any organized professional baseball ama-
teur or first-year player draft, or any reserve
clause as applied to minor league players;

(2) the agreement between organized profes-
sional major league baseball teams and the
teams of the National Association of Profes-
sional Baseball Leagues, commonly known as
the ‘‘Professional Baseball Agreement’, the
relationship between organized professional
major league baseball and organized profes-
sional minor league baseball, or any other
matter relating to organized professional base-
ball’s minor leagues;

(3) any conduct, acts, practices, or agree-
ments of persons engaging in, conducting or
participating in the business of organized pro-
fessional baseball relating to or affecting fran-
chise expansion, location or relocation, fran-
chise ownership issues, including ownership
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transfers, the relationship between the Office
of the Commissioner and franchise owners, the
marketing or sales of the entertainment prod-
uct of organized professional baseball and the
licensing of intellectual property rights owned
or held by organized professional baseball
teams individually or collectively;

(4) any conduct, acts, practices, or agree-
ments protected by Public Law 87-331 (15
U.S.C. § 1291 et seq.) (commonly known as the
““Sports Broadcasting Act of 1961°’);

(5) the relationship between persons in the
business of organized professional baseball and
umpires or other individuals who are em-
ployed in the business of organized profes-
sional baseball by such persons; or

(6) any conduct, acts, practices, or agree-
ments of persons not in the business of orga-
nized professional major league baseball.

(¢) Standing to sue

Only a major league baseball player has stand-
ing to sue under this section. For the purposes
of this section, a major league baseball player
is—

(1) a person who is a party to a major league
player’s contract, or is playing baseball at the
major league level; or

(2) a person who was a party to a major
league player’s contract or playing baseball at
the major league level at the time of the in-
jury that is the subject of the complaint; or

(3) a person who has been a party to a major
league player’s contract or who has played
baseball at the major league level, and who
claims he has been injured in his efforts to se-
cure a subsequent major league player’s con-
tract by an alleged violation of the antitrust
laws: Provided however, That for the purposes
of this paragraph, the alleged antitrust viola-
tion shall not include any conduct, acts, prac-
tices, or agreements of persons in the business
of organized professional baseball relating to
or affecting employment to play baseball at
the minor league level, including any orga-
nized professional baseball amateur or first-
year player draft, or any reserve clause as ap-
plied to minor league players; or

(4) a person who was a party to a major
league player’s contract or who was playing
baseball at the major league level at the con-
clusion of the last full championship season
immediately preceding the expiration of the
last collective bargaining agreement between
persons in the business of organized profes-
sional major league baseball and the exclusive
collective bargaining representative of major
league baseball players.

(d) Conduct, acts, practices, or agreements sub-
ject to antitrust laws

(1) As used in this section, ‘‘person’ means
any entity, including an individual, partnership,
corporation, trust or unincorporated association
or any combination or association thereof. As
used in this section, the National Association of
Professional Baseball Leagues, its member
leagues and the clubs of those leagues, are not
““in the business of organized professional major
league baseball’.

(2) In cases involving conduct, acts, practices,
or agreements that directly relate to or affect
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both employment of major league baseball play-
ers to play baseball at the major league level
and also relate to or affect any other aspect of
organized professional baseball, including but
not limited to employment to play baseball at
the minor league level and the other areas set
forth in subsection (b) of this section, only those
components, portions or aspects of such con-
duct, acts, practices, or agreements that di-
rectly relate to or affect employment of major
league players to play baseball at the major
league level may be challenged under subsection
(a) of this section and then only to the extent
that they directly relate to or affect employ-
ment of major league baseball players to play
baseball at the major league level.

(3) As used in subsection (a) of this section, in-
terpretation of the term ‘‘directly’ shall not be
governed by any interpretation of section 151 et
seq. of title 29, United States Code (as amended).

(4) Nothing in this section shall be construed
to affect the application to organized profes-
sional baseball of the nonstatutory labor exemp-
tion from the antitrust laws.

(5) The scope of the conduct, acts, practices, or
agreements covered by subsection (b) of this sec-
tion shall not be strictly or narrowly construed.

(Oct. 15, 1914, ch. 323, §27, as added Pub. L.
105-297, §3, Oct. 27, 1998, 112 Stat. 2824.)

REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

Public Law 87-331, referred to in subsec. (b)(4), is Pub.
L. 87-331, Sept. 30, 1961, 75 Stat. 732, as amended, which
is classified generally to chapter 32 (§1291 et seq.) of
this title. For complete classification of this Act to the
Code, see Tables.

CODIFICATION
Another section 27 of act Oct. 15, 1914, ch. 323, was re-

numbered section 28 and is classified to section 27 of
this title.

PURPOSE

Pub. L. 105-297, §2, Oct. 27, 1998, 112 Stat. 2824, pro-
vided that: ‘It is the purpose of this legislation to state
that major league baseball players are covered under
the antitrust laws (i.e., that major league baseball
players will have the same rights under the antitrust
laws as do other professional athletes, e.g., football and
basketball players), along with a provision that makes
it clear that the passage of this Act [enacting this sec-
tion and provisions set out as a note under section 1 of
this title] does not change the application of the anti-
trust laws in any other context or with respect to any
other person or entity.”

§ 27. Effect of partial invalidity

If any clause, sentence, paragraph, or part of
this Act shall, for any reason, be adjudged by
any court of competent jurisdiction to be in-
valid, such judgment shall not affect, impair, or
invalidate the remainder thereof, but shall be
confined in its operation to the clause, sentence,
paragraph, or part thereof directly involved in
the controversy in which such judgment shall
have been rendered.

(Oct. 15, 1914, ch. 323, §28, formerly §26, 38 Stat.
740; renumbered §27, Pub. L. 96-493, §2, Dec. 2,
1980, 94 Stat. 2568; renumbered §28, Pub. L.
107-273, div. C, title IV, §14102(d), Nov. 2, 2002, 116
Stat. 1922.)
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REFERENCES IN TEXT

This Act, referred to in text, is act Oct. 15, 1914, ch.
323, 38 Stat. 730, as amended, known as the Clayton Act,
which is classified generally to sections 12, 13, 14 to 19,
21, and 22 to 27 of this title, and sections 52 and 53 of
Title 29, Labor. For further details and complete classi-
fication of this Act to the Code, see References in Text
note set out under section 12 of this title and Tables.

§ 27a. Transferred
CODIFICATION

Section, act Oct. 15, 1914, ch. 323, §27, as added Pub.
L. 105-297, §3, Oct. 27, 1998, 112 Stat. 2824, which related
to application of antitrust laws to professional major
league baseball, was transferred to section 26b of this
title.

§28. Repealed. Pub. L. 98-620, title IV, §402(11),
Nov. 8, 1984, 98 Stat. 3358

Section, acts Feb. 11, 1903, ch. 544, §1, 32 Stat. 823;
June 25, 1910, ch. 428, 36 Stat. 854; Mar. 3, 1911, ch. 231,
§291, 36 Stat. 1167; Apr. 6, 1942, ch. 210, §1, 56 Stat. 198;
June 25, 1948, ch. 646, §32(a), 62 Stat. 991; May 24, 1949,
ch. 139, §127, 63 Stat. 107; Dec. 21, 1974, Pub. L. 93-528,
§4, 88 Stat. 1708, related to expedition of actions by the
United States involving general public importance.

EFFECTIVE DATE OF REPEAL

Repeal not applicable to cases pending on Nov. 8, 1984,
see section 403 of Pub. L. 98-620, set out as an Effective
Date note under section 1657 of Title 28, Judiciary and
Judicial Procedure.

§29. Appeals
(a) Court of appeals; review by Supreme Court

Except as otherwise expressly provided by this
section, in every civil action brought in any dis-
trict court of the United States under the Act
entitled ‘“An Act to protect trade and commerce
against unlawful restraints and monopolies”,
approved July 2, 1890, or any other Acts having
like purpose that have been or hereafter may be
enacted, in which the United States is the com-
plainant and equitable relief is sought, any ap-
peal from a final judgement entered in any such
action shall be taken to the court of appeals
pursuant to sections 1291 and 2107 of title 28. Any
appeal from an interlocutory order entered in
any such action shall be taken to the court of
appeals pursuant to sections 1292(a)(1) and 2107
of title 28 but not otherwise. Any judgment en-
tered by the court of appeals in any such action
shall be subject to review by the Supreme Court
upon a writ of certiorari as provided in section
1254(1) of title 28.

(b) Direct appeals to Supreme Court

An appeal from a final judgment pursuant to
subsection (a) of this section shall lie directly to
the Supreme Court, if, upon application of a
party filed within fifteen days of the filing of a
notice of appeal, the district judge who adju-
dicated the case enters an order stating that im-
mediate consideration of the appeal by the Su-
preme Court is of general public importance in
the administration of justice. Such order shall
be filed within thirty days after the filing of a
notice of appeal. When such an order is filed, the
appeal and any cross appeal shall be docketed in
the time and manner prescribed by the rules of
the Supreme Court. The Supreme Court shall
thereupon either (1) dispose of the appeal and
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any cross appeal in the same manner as any
other direct appeal authorized by law, or (2) in
its discretion, deny the direct appeal and re-
mand the case to the court of appeals, which
shall then have jurisdiction to hear and deter-
mine the same as if the appeal and any cross ap-
peal therein had been docketed in the court of
appeals in the first instance pursuant to sub-
section (a) of this section.

(Feb. 11, 1903, ch. 544, §2, 32 Stat. 823; Mar. 3,
1911, ch. 231, §291, 36 Stat. 1167; June 9, 1944, ch.
239, 58 Stat. 272; June 25, 1948, ch. 646, §17, 62
Stat. 989; Pub. L. 93-528, §5, Dec. 21, 1974, 88 Stat.
1709.)

REFERENCES IN TEXT

The Act entitled ‘“‘An Act to protect trade and com-
merce against unlawful restraints and monopolies’’, ap-
proved July 2, 1890, referred to in subsec. (a), is known
as the Sherman Act, and is classified to sections 1 to 7
of this title.

CODIFICATION

Section was previously set out in both this section
and in section 45 of former Title 49, Transportation.

AMENDMENTS

1974—Pub. L. 93-528 substituted provisions for appeals
to the court of appeals from civil actions in district
courts where equitable relief is sought, review by the
Supreme Court of judgments of courts of appeals, and
for direct appeals to the Supreme Court of cases involv-
ing general public importance, for provisions that ap-
peals from final judgments of district courts lie to the
Supreme Court only.

1948—Act June 25, 1948, amended section generally to
strike out provisions relating to time for appeal, proce-
dure, etc. See sections 2101 and 2109 of Title 28, Judici-
ary and Judicial Procedure.

1944—Act June 9, 1944, provided for certification of
case to circuit court of appeals when there was no
quorum of Justices of the Supreme Court qualified to
participate in the consideration of the case and for des-
ignation of circuit judges in the event of disqualifica-
tion from hearing the case.

CHANGE OF NAME

Act Mar. 3, 1911, which transferred the powers and du-
ties of the circuit courts to the district courts, sub-
stituted ‘““district court’ for ‘‘circuit court”.

EFFECTIVE DATE OF 1974 AMENDMENT

Section 7 of Pub. L. 93-528 provided that: ‘‘The
amendment made by section 5 of this Act [amending
this section] shall not apply to an action in which a no-
tice of appeal to the Supreme Court has been filed on
or before the fifteenth day following the date of enact-
ment of this Act [Dec. 21, 1974]. Appeal in any such ac-
tion shall be taken pursuant to the provisions of sec-
tion 2 of the Act of February 11, 1903 (32 Stat. 823), as
amended (15 U.S.C. 29; [former] 49 U.S.C. 45) which were
in effect on the day preceding the date of enactment of
this Act.”

EFFECTIVE DATE OF 1948 AMENDMENT

Section 38 of act June 25, 1948, provided that the
amendment made by that act is effective Sept. 1, 1948.

EFFECTIVE DATE OF 1944 AMENDMENT

The last paragraph of act June 9, 1944, provided:
“This Act [this section] shall apply to every case pend-
ing before the Supreme Court of the United States on
the date of its enactment [June 9, 1944].”

SHORT TITLE

Act Feb. 11, 1903, which enacted sections 28 and 29 of
this title, is commonly known as the ‘‘Expediting Act”’.
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§30. Repealed. Pub. L. 107-273, div. C, title IV,
§14102(f), Nov. 2, 2002, 116 Stat. 1922

Section, act Mar. 3, 1913, ch. 114, 37 Stat. 731, provided
that depositions for use in suits in equity brought
under sections 1 to 7 of this title would be open to pub-
lic.

EFFECTIVE DATE OF REPEAL

Repeal effective Nov. 2, 2002, and applicable to cases
pending on or after Nov. 2, 2002, see section 14103 of
Pub. L. 107-273, set out as an Effective Date of 2002
Amendment note under section 3 of this title.

§31. Repealed. Pub. L. 107-273, div. C, title IV,
§14102(a), Nov. 2, 2002, 116 Stat. 1921

Section, act Aug. 24, 1912, ch. 390, §11, 37 Stat. 567, re-
lated to closure of Panama Canal to violators of anti-
trust laws.

EFFECTIVE DATE OF REPEAL

Repeal effective Nov. 2, 2002, and applicable only with
respect to cases commenced on or after Nov. 2, 2002, see
section 14103 of Pub. L. 107-273, set out as a note under
section 3 of this title.

§§ 32, 33. Repealed. Pub. L. 91-452, title II, §§209,
210, Oct. 15, 1970, 84 Stat. 929

Section 32, act Feb. 25, 1903, ch. 755, §1, 32 Stat. 904,
granted immunity from prosecution to witnesses testi-
fying or producing evidence, documentary or otherwise,
in any proceeding, suit, or prosecution under section 1
to 11 of this title. See section 6001 et seq. of Title 18,
Crimes and Criminal Procedure.

Section 33, act June 30, 1906, ch. 3920, 34 Stat. 798, pro-
vided that, under the immunity provisions of former
section 32 of this title, immunity was to extend only to
a natural person who, in obedience to a subpoena, testi-
fied or produced evidence.

EFFECTIVE DATE OF REPEAL

Repeal effective on sixtieth day following Oct. 15,
1970, see section 260 of Pub. L. 91-452, set out as an Ef-
fective Date; Savings Provision note under section 6001
of Title 18, Crimes and Criminal Procedure.

SAVINGS PROVISION

Repeal of sections by Pub. L. 91-452 not to affect any
immunity to which any individual was entitled under
sections by reason of any testimony given before the
sixtieth day following Oct. 15, 1970, see section 260 of
Pub. L. 91-452, set out as an Effective Date; Savings
Provision note under section 6001 of Title 18, Crimes
and Criminal Procedure.

§ 34. Definitions applicable to sections 34 to 36

For purposes of sections 34 to 36 of this title—
(1) the term ‘‘local government’ means—

(A) a city, county, parish, town, township,
village, or any other general function gov-
ernmental unit established by State law, or

(B) a school district, sanitary district, or
any other special function governmental
unit established by State law in one or more
States,

(2) the term ‘‘person’’ has the meaning given
it in subsection (a) of the first section of the
Clayton Act [15 U.S.C. 12(a)], but does not in-
clude any local government as defined in para-
graph (1) of this section, and

(3) the term ‘‘State’ has the meaning given
it in section 4G(2) of the Clayton Act (15 U.S.C.
15g(2)).

(Pub. L. 98-544, §2, Oct. 24, 1984, 98 Stat. 2750.)
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EFFECTIVE DATE
Section 6 of Pub. L. 98-544 provided that: ‘“This Act
[enacting this section, sections 35 and 36 of this title,
and provisions set out as a note under section 1 of this
title] shall take effect thirty days before the date of
the enactment of this Act [Oct. 24, 1984].”

§35. Recovery of damages, etc., for antitrust vio-
lations from any local government, or official
or employee thereof acting in an official ca-
pacity

(a) Prohibition in general

No damages, interest on damages, costs, or at-
torney’s fees may be recovered under section 4,
4A, or 4C of the Clayton Act (15 U.S.C. 15, 15a, or
15¢) from any local government, or official or
employee thereof acting in an official capacity.
(b) Preconditions for attachment of prohibition;

prima facie evidence for nonapplication of
prohibition

Subsection (a) of this section shall not apply
to cases commenced before the effective date of
this Act unless the defendant establishes and
the court determines, in light of all the cir-
cumstances, including the stage of litigation
and the availability of alternative relief under
the Clayton Act, that it would be inequitable
not to apply this subsection to a pending case.
In consideration of this section, existence of a
jury verdict, district court judgment, or any
stage of litigation subsequent thereto, shall be
deemed to be prima facie evidence that sub-
section (a) of this section shall not apply.

(Pub. L. 98-544, §3, Oct. 24, 1984, 98 Stat. 2750.)
REFERENCES IN TEXT

For the effective date of this Act, referred to in sub-
sec. (b), see Effective Date note below.

The Clayton Act, referred to in subsecs. (a) and (b), is
act Oct. 15, 1914, ch. 323, 38 Stat. 730, as amended, which
is classified generally to sections 12, 13, 14 to 19, 21, and
22 to 27 of this title and to sections 52 and 53 of Title
29, Labor. For further details and complete classifica-
tion of this Act to the Code, see References in Text
note set out under section 12 of this title and Tables.

EFFECTIVE DATE

Section effective thirty days before Oct. 24, 1984, see
section 6 of Pub. L. 98-544, set out as a note under sec-
tion 34 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 34 of this title.

§36. Recovery of damages, etc., for antitrust vio-
lations on claim against person based on offi-
cial action directed by local government, or
official or employee thereof acting in an offi-
cial capacity

(a) Prohibition in general

No damages, interest on damages, costs or at-

torney’s fees may be recovered under section 4,
4A, or 4C of the Clayton Act (15 U.S.C. 15, 15a, or
15¢) in any claim against a person based on any
official action directed by a local government,
or official or employee thereof acting in an offi-
cial capacity.

(b) Nonapplication of prohibition for cases com-
menced before effective date of provisions

Subsection (a) of this section shall not apply

with respect to cases commenced before the ef-
fective date of this Act.
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(Pub. L. 98-544, §4, Oct. 24, 1984, 98 Stat. 2750.)

REFERENCES IN TEXT

For effective date of this Act, referred to in subsec.
(b), see Effective Date note below.

EFFECTIVE DATE

Section effective thirty days before Oct. 24, 1984, see
section 6 of Pub. L. 98-544, set out as a note under sec-
tion 34 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 34 of this title.

§37. Immunity from antitrust laws
(a) Inapplicability of antitrust laws

Except as provided in subsection (d) of this
section, the antitrust laws, and any State law
similar to any of the antitrust laws, shall not
apply to charitable gift annuities or charitable
remainder trusts.

(b) Immunity

Except as provided in subsection (d) of this
section, any person subjected to any legal pro-
ceeding for damages, injunction, penalties, or
other relief of any kind under the antitrust
laws, or any State law similar to any of the
antitrust laws, on account of setting or agreeing
to rates of return or other terms for, negoti-
ating, issuing, participating in, implementing,
or otherwise being involved in the planning,
issuance, or payment of charitable gift annuities
or charitable remainder trusts shall have immu-
nity from suit under the antitrust laws, includ-
ing the right not to bear the cost, burden, and
risk of discovery and trial, for the conduct set
forth in this subsection.

(c) Treatment of certain annuities and trusts

Any annuity treated as a charitable gift annu-
ity, or any trust treated as a charitable remain-
der trust, either—

(1) in any filing by the donor with the Inter-
nal Revenue Service; or

(2) in any schedule, form, or written docu-
ment provided by or on behalf of the donee to
the donor;

shall be conclusively presumed for the purposes
of this section and section 37a of this title to be
respectively a charitable gift annuity or a chari-
table remainder trust, unless there has been a
final determination by the Internal Revenue
Service that, for fraud or otherwise, the donor’s
annuity or trust did not qualify respectively as
a charitable gift annuity or charitable remain-
der trust when created.

(d) Limitation

Subsections (a) and (b) of this section shall
not apply with respect to the enforcement of a
State law similar to any of the antitrust laws,
with respect to charitable gift annuities, or
charitable remainder trusts, created after the
State enacts a statute, not later than December
8, 1998, that expressly provides that subsections
(a) and (b) of this section shall not apply with
respect to such charitable gift annuities and
such charitable remainder trusts.

(Pub. L. 104-63, §2, Dec. 8, 1995, 109 Stat. 687; Pub.
L. 105-26, §2(1), July 3, 1997, 111 Stat. 241.)
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REFERENCES IN TEXT

For definition of ‘‘antitrust laws’’, referred to in text,
see section 37a(1) of this title.

AMENDMENTS

1997—Pub. L. 10526 amended section generally. Prior
to amendment, section related to modification of anti-
trust laws to allow two or more charitable organiza-
tions to use, or to agree to use, the same annuity rate
in issuing one or more charitable gift annuities and to
limitations on such conduct.

EFFECTIVE DATE OF 1997 AMENDMENT

Section 3 of Pub. L. 105-26 provided that: ‘“This Act
[see Short Title of 1997 Amendments note set out under
section 1 of this title], and the amendments made by
this Act, shall apply with respect to all conduct occur-
ring before, on, or after the date of the enactment of
this Act [July 3, 1997] and shall apply in all administra-
tive and judicial actions pending on or commenced
after the date of the enactment of this Act.”

EFFECTIVE DATE

Section 4 of Pub. L. 104-63 provided that: ‘““This Act
[enacting this section, section 37a of this title, and pro-
visions set out as a note under section 1 of this title]
shall apply with respect to conduct occurring before,
on, or after the date of the enactment of this Act [Dec.
8, 19951.”

STUDY AND REPORT

Section 4 of Pub. L. 105-26 provided that:

‘‘(a) STUDY AND REPORT.—The Attorney General shall
carry out a study to determine the effect of this Act
[see Short Title of 1997 Amendments note set out under
section 1 of this title] on markets for noncharitable an-
nuities, charitable gift annuities, and charitable re-
mainder trusts. The Attorney General shall prepare a
report summarizing the results of the study.

‘“(b) DETAILS OF STUDY AND REPORT.—The report re-
ferred to in subsection (a) shall include any informa-
tion on possible inappropriate activity resulting from
this Act and any recommendations for legislative
changes, including recommendations for additional en-
forcement resources.

‘“(c) SUBMISSION OF REPORT.—The Attorney General
shall submit the report referred to in subsection (a) to
the Chairman and the ranking member of the Com-
mittee on the Judiciary of the House of Representa-
tives, and to the Chairman and the ranking member of
the Committee on the Judiciary of the Senate, not
later than 27 months after the date of the enactment of
this Act [July 3, 1997].”

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 37a of this title.

§ 37a. Definitions

For purposes of this section and section 37 of
this title:

(1) Antitrust laws

The term ‘‘antitrust laws’ has the meaning
given it in subsection (a) of section 12 of this
title, except that such term includes section 45
of this title to the extent that such section 45
applies to unfair methods of competition.

(2) Charitable remainder trust
The term ‘‘charitable remainder trust’ has

the meaning given it in section 664(d) of title
26.

(3) Charitable gift annuity
The term ‘‘charitable gift annuity’ has the

meaning given it in section 501(m)(5) of title
26.



§37a

(4) Final determination

The term ‘‘final determination’ includes an
Internal Revenue Service determination, after
exhaustion of donor’s and donee’s administra-
tive remedies, disallowing the donor’s chari-
table deduction for the year in which the ini-
tial contribution was made because of the
donee’s failure to comply at such time with
the requirements of section 501(m)(5) or 664(d),
respectively, of title 26.

(5) Person

The term ‘‘person’ has the meaning given it
in subsection (a) of section 12 of this title.

(6) State

The term ‘‘State” has the meaning given it
in section 15g(2) of this title.

(Pub. L. 104-63, §3, Dec. 8, 1995, 109 Stat. 687; Pub.
L. 105-26, §2(2), July 3, 1997, 111 Stat. 242.)

AMENDMENTS

1997—Pars. (1), (2). Pub. L. 105-26, §2(2)(A)—(C), added
par. (2), redesignated former par. (2) as (1), and struck
out heading and text of former par. (1). Text read as fol-
lows: ““The term ‘annuity rate’ means the percentage of
the fair market value of a gift (determined as of the
date of the gift) given in exchange for a charitable gift
annuity, that represents the amount of the annual pay-
ment to be made to 1 or 2 annuitants over the life of ei-
ther or both under the terms of the agreement to give
such gift in exchange for such annuity.”

Pars. (4) to (6). Pub. L. 105-26, §2(2)(D), (E), added par.
(4) and redesignated former pars. (4) and (5) as (5) and
(6), respectively.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-26 applicable with respect
to all conduct occurring before, on, or after July 3, 1997,
and applicable in all administrative and judicial ac-
tions pending on or commenced after July 3, 1997, see
section 3 of Pub. L. 105-26, set out as a note under sec-
tion 37 of this title.

EFFECTIVE DATE

Section applicable with respect to conduct occurring
before, on, or after Dec. 8, 1995, see section 4 of Pub. L.
104-63, set out as a note under section 37 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 37 of this title.

CHAPTER 2—FEDERAL TRADE COMMISSION;
PROMOTION OF EXPORT TRADE AND PRE-
VENTION OF UNFAIR METHODS OF COM-
PETITION

SUBCHAPTER I—FEDERAL TRADE COMMISSION

Sec.

41. Federal Trade Commission established; mem-
bership; vacancies; seal.

42. Employees; expenses.

43. Office and place of meeting.

44, Definitions.

45. Unfair methods of competition unlawful; pre-

vention by Commission.

(a) Declaration of unlawfulness; power to
prohibit unfair practices; inapplica-
bility to foreign trade.

(b) Proceeding by Commission; modifying
and setting aside orders.

(c) Review of order; rehearing.

(d) Jurisdiction of court.

(e) Exemption from liability.

(f) Service of complaints,
other processes; return.

orders and
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(g) Finality of order.
(h) Modification or setting aside of order
by Supreme Court.

Modification or setting aside of order
by Court of Appeals.

(j) Rehearing upon order or remand.

(k) ‘“Mandate’ defined.

(I) Penalty for violation of order; injunc-
tions and other appropriate equi-
table relief.

Civil actions for recovery of penalties
for knowing violations of rules and
cease and desist orders respecting
unfair or deceptive acts or prac-
tices; jurisdiction; maximum
amount of penalties; continuing
violations; de novo determinations;
compromise or settlement proce-
dure.

(n) Standard of proof; public policy con-
siderations.

45a.. Labels on products.

46. Additional powers of Commission.

(a) Investigation of persons,
ships, or corporations.
(b) Reports of persons, partnerships, and
corporations.

Investigation of compliance
antitrust decrees.

Investigations of violations of anti-
trust statutes.

Readjustment of business of corpora-
tions violating antitrust statutes.

(f) Publication of information; reports.

(g) Classification of corporations; regula-
tions.

Investigations of foreign trade condi-
tions; reports.

Investigations of foreign antitrust
law violations.

46a. Concurrent resolution essential to authorize
investigations

47. Reference of suits under antitrust statutes to
Commission.

48. Information and assistance from depart-
ments.

49. Documentary
nesses.

50. Offenses and penalties.

51. Effect on other statutory provisions.

52. Dissemination of false advertisements.

(a) Unlawfulness.
(b) Unfair or deceptive act or practice.

53. False advertisements; injunctions and re-
straining orders.

(a) Power of Commission; jurisdiction of
courts.

(b) Temporary restraining orders;
liminary injunctions.

(c) Service of process; proof of service.

(d) Exception of periodical publications.

54. False advertisements; penalties.

(a) Imposition of penalties.
(b) Exception of advertising medium or
agency.

55. Additional definitions.

(a) False advertisement.

(b) Food.

(c) Drug.

(d) Device.

(e) Cosmetic.

(f) Oleomargarine or margarine.

56. Commencement, defense, intervention and su-
pervision of litigation and appeal by Com-
mission or Attorney General.

(a) Procedure for exercise of authority to
litigate or appeal.

(b) Certification by Commission to At-
torney General for criminal pro-
ceedings.

68
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Sec.

517. Separability clause.

57a. Unfair or deceptive acts or practices rule-

making proceedings.

(a) Authority of Commission to prescribe
rules and general statements of pol-
icy.

(b) Procedures applicable.

(c) Informal hearing procedure.

(d) Statement of basis and purpose ac-
companying rule; ‘“‘Commission” de-
fined; judicial review of amendment
or repeal of rule; violation of rule.

(e) Judicial review; petition; jurisdiction
and venue; rulemaking record; addi-
tional submissions and presen-
tations; scope of review and relief;
review by Supreme Court; addi-
tional remedies.

(f) Unfair or deceptive acts or practices

by banks, savings and loan institu-

tions, or Federal credit unions; pro-
mulgation of regulations by Board
of Governors of Federal Reserve

System, Federal Home Loan Bank

Board, and National Credit Union

Administration Board; agency en-

forcement and compliance pro-

ceedings; violations; power of other

Federal agencies unaffected; report-

ing requirements.

Exemptions and stays from applica-
tion of rules; procedures.

(h) Restriction on rulemaking authority
of Commission respecting children’s
advertising proceedings pending on
May 28, 1980.

(i) Meetings with outside parties.

(j) Communications by investigative per-
sonnel with staff of Commission
concerning matters outside rule-
making record prohibited.

Omitted.

Civil actions for violations of rules and cease
and desist orders respecting unfair or decep-
tive acts or practices.

(a) Suits by Commission against persons,
partnerships, or corporations; juris-
diction; relief for dishonest or
fraudulent acts.

(b) Nature of relief available.

(c) Conclusiveness of findings of Commis-
sion in cease and desist proceedings;
notice of judicial proceedings to in-
jured persons, etc.

(d) Time for bringing of actions.

(e) Availability of additional Federal or
State remedies; other authority of
Commission unaffected.

Civil investigative demands.

(a) Definitions.

(b) Actions conducted by Commission re-
specting unfair or deceptive acts or
practices in or affecting commerce.

(c) Issuance of demand; contents; service;
verified return; sworn certificate;
answers; taking of oral testimony.

(d) Procedures for demand material.

(e) Petition for enforcement.

(f) Petition for order modifying or set-
ting aside demand.

(g) Custodial control of documentary ma-
terial, tangible things, reports, etc.

(h) Jurisdiction of court.

(i) Commission authority to issue sub-
poenas or make demand for infor-
mation.

(j) Applicability of this section.

Confidentiality.

(a) Definitions.

~

(g

57a-1.
57D.

5Tb-1.

57b-2.
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(b) Procedures respecting documents,
tangible things, or transcripts of
oral testimony received pursuant to
compulsory process or investiga-
tion.

(c) Information considered confidential.

(d) Particular disclosures allowed.

(e) Effect on other statutory provisions
limiting disclosure.

(f) Exemption from disclosure.

5Tb-3. Rulemaking process.

(a) Definitions.

(b) Notice of proposed rulemaking; regu-
latory analysis; contents; issuance.

(c) Judicial review.

(d) Regulatory agenda; contents; publica-
tion dates in Federal Register.

5Tb—4. Good faith reliance on actions of Board of
Governors.

(a) ‘“‘Board of Governors’’ defined.

(b) Use as defense.

(c) Applicability of subsection (b).

(d) Request for issuance of statement or
interpretation concerning conduct
or practice.

57b-5. Agricultural cooperatives.

57c. Authorization of appropriations.

58. Short title.

SUBCHAPTER II—PROMOTION OF EXPORT TRADE

61. Export trade; definitions.

62. Export trade and antitrust legislation.

63. Acquisition of stock of export trade corpora-
tion.

64. Unfair methods of competition in export
trade.

65. Information required from export trade cor-
poration; powers of Federal Trade Commis-
sion.

66. Short title.

SUBCHAPTER III—LABELING OF WOOL PRODUCTS

68. Definitions.

68a. Misbranding declared unlawful.

68Db. Misbranded wool products.

(a) False identification; affixation of
label, etc., contents.

(b) Additional information.

(¢) Substitute identification.

(d) Designations on linings,
ete.

(e) False or deceptive advertising in mail
order promotions.

(f) Location of label, etc.

68c. Stamp, tag, label, or other identification.

(a) Affixing; retention until sale.

(b) Removal or mutilation.

(c) Packages of wool products.

68d. Enforcement of subchapter.

(a) Authority of Commission.

(b) Maintenance of records by wool man-
ufacturers.

68e. Condemnation and injunction proceedings.

(a) Grounds for condemnation; disposi-
tion of merchandise.

(b) Grounds for temporary injunction or
restraining order; issuance without
bond.

68f. Exclusion of misbranded wool products.

68g. Guaranty.
(a) Avoidance of liability; requirements.
(b) Furnishing false guaranty.

paddings,

68h. Criminal penalty.
68i. Application of other laws.
68j. Exceptions from subchapter.
SUBCHAPTER IV—LABELING OF FUR PRODUCTS
69. Definitions.
69a. Violations of Federal Trade Commission Act.
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Sec.

(a) Introduction or manufacture for in-
troduction into commerce, sale, ad-
vertising or offering for sale in com-
merce.

(b) Manufacture for sale, sale, adver-
tising, offering for sale, transpor-
tation or distribution.

(¢) Introduction into commerce, sale, ad-
vertising or offering for sale in com-
merce or transportation or distribu-
tion.

(d) Removal or mutilation of label.

(e) Substitution of labels; records.

(f) Application of section to common
carrier or freight forwarder.

69b. Misbranded fur products.
69c. False advertising and invoicing.
69d. Fur products imported into United States.

(a) Necessity of proper labelling; addi-
tional information.

(b) Violations of Federal Trade Commis-
sion Act.

(c) Verified statement of compliance.

69e. Name guide for fur products.

(a) Fur products Name Guide.

(b) Additions and deletions; public hear-
ing.

(c) Prevention of confusion or deception.

69f. Enforcement of subchapter.

(a) Enforcement by Federal Trade Com-
mission.

(b) Rules and regulations for disclosure
of information.

(c) Inspection, analysis, tests for fur
products; cooperation with other
governmental agencies.

(d) Maintenance of records by manufac-
turer or dealer.

69g. Condemnation and injunction proceedings.

(a) Grounds for condemnation; disposi-
tion of merchandise.

(b) Grounds for temporary injunction or
restraining order; issuance without
bond.

69h. Guaranty.
(a) Avoidance of liability; requirements.
(b) Furnishing false guaranty.

69i. Criminal penalty.
69j. Application of other laws.
SUBCHAPTER V—TEXTILE FIBER PRODUCTS
IDENTIFICATION
70. Definitions.
T0a. Violations of Federal Trade Commission Act.

(a) Introduction or manufacture for in-
troduction into commerce, sale, ad-
vertising or offering for sale in com-
merce.

(b) Sale, offering for sale, advertising, de-
livery, transportation of products
advertised for sale in commerce.

(c) Sale, offering for sale, advertising, de-
livery, transportation of products
after shipment in commerce.

(d) Application of section to common
carrier, freight forwarder, etc.

70b. Misbranded and falsely advertised textile
fiber products.

(a) False or deceptive identification.

(b) Stamp, tag, label or other means of
identification; contents.

(c) False or deceptive advertisement.

(d) Additional information allowed.

(e) Labelling of packages.

(f) Fabric severed from bolts, pieces or
rolls of fabric.

(g) Advertisement of textile product by
use of name or symbol of fur-bear-
ing animal.

TITLE 15—COMMERCE AND TRADE

Page 40
Sec.
(h) Reused stuffing.
(i) Mail order catalog or promotional
material.
(j) Location of stamp, tag, label, or other
identification.
T0c. Removal of stamp, tag, label, or other identi-
fication.
(a) Removal or mutilation after ship-
ment in commerce.
(b) Substitution of stamp, tag, etc.
(c) Affixing of stamp, tag, etc. to indi-
vidual unit of broken package.
70d. Records.
(a) Maintenance and preservation by
manufacturer.
(b) Maintenance and preservation by per-
son substituting stamp, tag, etc.
(c) Neglect or refusal to maintain or pre-
serve records.
T0e. Enforcement.
(a) Enforcement by Federal Trade Com-
mission.
(b) Terms of Federal Trade Commission
Act incorporated into this sub-
chapter.
(c) Rules and regulations by Federal
Trade Commission.
(d) Inspection, analyses, tests, etc.
70f. Injunction proceedings.
70g. Exclusion of misbranded textile fiber prod-
ucts.
T0h. Guaranty.
(a) Avoidance of liability; requirements.
(b) Furnishing false guaranty.
70i. Criminal penalty.
70j. Exemptions.
T0Kk. Application of other laws.

SUBCHAPTER VI—PREVENTION OF UNFAIR
METHODS OF COMPETITION

71. “Person’ defined.

2. Importation or sale of articles at less than
market value or wholesale price.

3. Agreements involving restrictions in favor of
imported goods.

4. Rules and regulations.

75. Retaliation against country prohibiting im-
portations.

76. Retaliation against restriction of importa-
tions in time of war.

7. Discrimination against neutral Americans in

time of war.

SUBCHAPTER I—FEDERAL TRADE
COMMISSION

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 18a, 64, 65,
68, 68a, 68c, 68d, 68e, 68f, 68g, 69, 69a, 69d, 69f, 69g, 69h,
70a, 70c, 70d, 70e, 70f, 70g, 70h, 638, 640, 1012, 1013, 1172,
1191, 1192, 1194, 1195, 1197, 1291, 1460, 1607, 1679h, 1681i,
1681s, 1691c, 16921, 16930, 1802, 2079, 2101, 2103, 2106, 2311,
2821, 2823, 3301, 3503, 5713, 5723, 6105, 6505, 6805, 7608, 7702,
7706, 7707 of this title; title 7 section 198b; title 10 sec-
tion 7430; title 12 section 1831t; title 16 section 2602;
title 19 section 2485; title 21 section 378; title 30 sections
184, 1413; title 40 section 559; title 42 sections 2135, 5417,
5909, 6202, 6294, 6315, 6325, 8235f; title 43 sections 1331,
1770; title 45 section 791; title 46 App. sections 1702, 1707;
title 49 sections 10706, 32908; title 50 App. sections 1941a,
2158.

§41. Federal Trade Commission established;
membership; vacancies; seal

A commission is created and established, to be
known as the Federal Trade Commission (here-
inafter referred to as the Commission), which
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shall be composed of five Commissioners, who
shall be appointed by the President, by and with
the advice and consent of the Senate. Not more
than three of the Commissioners shall be mem-
bers of the same political party. The first Com-
missioners appointed shall continue in office for
terms of three, four, five, six, and seven years,
respectively, from September 26, 1914, the term
of each to be designated by the President, but
their successors shall be appointed for terms of
seven years, except that any person chosen to
fill a vacancy shall be appointed only for the un-
expired term of the Commissioner whom he
shall succeed: Provided, however, That upon the
expiration of his term of office a Commissioner
shall continue to serve until his successor shall
have been appointed and shall have qualified.
The President shall choose a chairman from the
Commission’s membership. No Commissioner
shall engage in any other business, vocation, or
employment. Any Commissioner may be re-
moved by the President for inefficiency, neglect
of duty, or malfeasance in office. A vacancy in
the Commission shall not impair the right of the
remaining Commissioners to exercise all the
powers of the Commission.

The Commission shall have an official seal,
which shall be judicially noticed.

(Sept. 26, 1914, ch. 311, §1, 38 Stat. 717, Mar. 21,
1938, ch. 49, §1, 52 Stat. 111; 1950 Reorg. Plan No.
8, §3, eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265.)

AMENDMENTS

1938—Act Mar. 21, 1938, inserted proviso clause to
third sentence.

TRANSFER OF FUNCTIONS

Executive and administrative functions of Federal
Trade Commission, with certain reservations, trans-
ferred to Chairman of such Commission by Reorg. Plan
No. 8 of 1950, set out below.

Functions of Federal Trade Commission (1) under
Flammable Fabrics Act [section 1191 et seq. of this
title] and under this subchapter to extent that such
functions relate to administration of Flammable Fab-
rics Act, and (2) under Act of August 2, 1956, [section
1211 et seq. of this title], transferred to Consumer Prod-
uct Safety Commission by section 30 of Act Oct. 27,
1972, Pub. L. 92-573 [section 2079 of this title].

By section 3 of act Sept. 26, 1914, Bureau of Corpora-
tions abolished and all employees and functions of said
Bureau transferred to Federal Trade Commission.

CLARIFICATION OF STATUS OF SUBSIDIARIES AND
AFFILIATES

Pub. L. 106-102, title I, §133(a), (b), Nov. 12, 1999, 113
Stat. 1383, provided that:

‘‘(a) CLARIFICATION OF FEDERAL TRADE COMMISSION
JURISDICTION.—Any person that directly or indirectly
controls, is controlled directly or indirectly by, or is
directly or indirectly under common control with, any
bank or savings association (as such terms are defined
in section 3 of the Federal Deposit Insurance Act [12
U.S.C. 1813]) and is not itself a bank or savings associa-
tion shall not be deemed to be a bank or savings asso-
ciation for purposes of any provisions applied by the
Federal Trade Commission under the Federal Trade
Commission Act [15 U.S.C. 41 et seq.].

“‘(b) SAVINGS PROVISION.—No provision of this section
[amending section 18a of this title] shall be construed
as restricting the authority of any Federal banking
agency (as defined in section 3 of the Federal Deposit
Insurance Act [12 U.S.C. 1813]) under any Federal bank-
ing law, including section 8 of the Federal Deposit In-
surance Act [12 U.S.C. 1818].”
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REORGANIZATION PLAN NO. 8 OF 1950
Eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1264

Prepared by the President and transmitted to the Sen-
ate and the House of Representatives in Congress as-
sembled, March 13, 1950, pursuant to the provisions of
the Reorganization Act of 1949, approved June 20, 1949
[see 5 U.S.C. 901 et seq.].

FEDERAL TRADE COMMISSION

SECTION 1. TRANSFER OF FUNCTIONS TO THE CHAIRMAN

(a) Subject to the provisions of subsection (b) of this
section, there are hereby transferred from the Federal
Trade Commission, hereinafter referred to as the Com-
mission, to the Chairman of the Commission, herein-
after referred to as the Chairman, the executive and ad-
ministrative functions of the Commission, including
functions of the Commission with respect to (1) the ap-
pointment and supervision of personnel employed
under the Commission, (2) the distribution of business
among such personnel and among administrative units
of the Commission, and (3) the use and expenditure of
funds.

(b)(1) In carrying out any of his functions under the
provisions of this section the Chairman shall be gov-
erned by general policies of the Commission and by
such regulatory decisions, findings, and determinations
as the Commission may by law be authorized to make.

(2) The appointment by the Chairman of the heads of
major administrative units under the Commission shall
be subject to the approval of the Commission.

(3) Personnel employed regularly and full time in the
immediate offices of members of the Commission other
than the Chairman shall not be affected by the provi-
sions of this reorganization plan.

(4) There are hereby reserved to the Commission its
functions with respect to revising budget estimates and
with respect to determining upon the distribution of
appropriated funds according to major programs and
purposes.

SEC. 2. PERFORMANCE OF TRANSFERRED FUNCTIONS

The Chairman may from time to time make such pro-
visions as he shall deem appropriate authorizing the
performance by any officer, employee, or administra-
tive unit under his jurisdiction of any function trans-
ferred to the Chairman by the provisions of this reorga-
nization plan.

SEC. 3. DESIGNATION OF CHAIRMAN

The functions of the Commission with respect to
choosing a Chairman from among the membership of
the Commission are hereby transferred to the Presi-
dent.

MESSAGE OF THE PRESIDENT

To the Congress of the United States:

I transmit herewith Reorganization Plan No. 8 of
1950, prepared in accordance with the Reorganization
Act of 1949 and providing for reorganizations in the
Federal Trade Commission. My reasons for transmit-
ting this plan are stated in any accompanying general
message.

After investigation I have found and hereby declare
that each reorganization included in Reorganization
Plan No. 8 of 1950 is necessary to accomplish one or
more of the purposes set forth in section 2(a) of the Re-
organization Act of 1949.

The taking effect of the reorganizations included in
this plan may not in itself result in substantial imme-
diate savings. However, many benefits in improved op-
erations are probable during the next years which will
result in a reduction in expenditures as compared with
those that would be otherwise necessary. An
itemization of these reductions in advance of actual ex-
perience under this plan is not practicable.

HARRY S. TRUMAN.
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REORGANIZATION PLAN NO. 4 OF 1961
Eff. July 9, 1961, 26 F.R. 6191, 75 Stat. 837

Prepared by the President and transmitted to the Sen-
ate and the House of Representatives in Congress as-
sembled, May 9, 1961, pursuant to the provisions of
the Reorganization Act of 1949, 63 Stat. 203, as amend-
ed [see 5 U.S.C. 901 et seq.].

FEDERAL TRADE COMMISSION

SECTION 1. AUTHORITY TO DELEGATE

(a) In addition to its existing authority, the Federal
Trade Commission, hereinafter referred to as the
“Commission’’, shall have the authority to delegate, by
published order or rule, any of its functions to a divi-
sion of the Commission, an individual Commissioner, a
hearing examiner, or an employee or employee board,
including functions with respect to hearing, deter-
mining, ordering, certifying, reporting or otherwise
acting as to any work, business, or matter; Provided,
however, That nothing herein contained shall be
deemed to supersede the provisions of section 7(a) of
the Administrative Procedure Act (60 Stat. 241), as
amended [see 5 U.S.C. 556].

(b) With respect to the delegation of any of its func-
tions, as provided in subsection (a) of this section, the
Commission shall retain a discretionary right to review
the action of any such division of the Commission, indi-
vidual Commissioner, hearing examiner, employee or
employee board, upon its own initiative or upon peti-
tion of a party to or an intervenor in such action, with-
in such time and in such manner as the Commission
shall by rule prescribe: Provided, however, That the vote
of a majority of the Commission less one member
thereof shall be sufficient to bring any such action be-
fore the Commission for review.

(c) Should the right to exercise such discretionary re-
view be declined, or should no such review be sought
within the time stated in the rules promulgated by the
Commission, then the action of any such division of the
Commission, individual Commissioner, hearing exam-
iner, employee or employee board, shall, for all pur-
poses, including appeal or review thereof, be deemed to
be the action of the Commission.

SEC. 2. TRANSFER OF FUNCTIONS TO THE CHAIRMAN

In addition to the functions transferred by the provi-
sions of Reorganization Plan No. 8 of 1950 (64 Stat. 1264)
[set out as a note under this section], there are hereby
transferred from the Commission to the Chairman of
the Commission the functions of the Commission with
respect to the assignment of Commission personnel, in-
cluding Commissioners, to perform such functions as
may have been delegated by the Commission to Com-
mission personnel, including Commissioners, pursuant
to section 1 of this reorganization plan.

MESSAGE OF THE PRESIDENT

To the Congress of the United States:

I transmit herewith Reorganization Plan No. 4 of
1961, prepared in accordance with the Reorganization
Act of 1949, as amended, and providing for reorganiza-
tion in the Federal Trade Commission.

This Reorganization Plan No. 4 of 1961 follows upon
my message of April 13, 1961, to the Congress of the
United States. It is believed that the taking effect of
the reorganizations included in this plan will provide
for greater efficiency in the dispatch of the business of
the Federal Trade Commission.

The plan provides for greater flexibility in the han-
dling of the business before the Commission, permit-
ting its disposition at different levels so as better to
promote its efficient dispatch. Thus matters both of an
adjudicatory and regulatory nature may, depending
upon their importance and their complexity, be finally
consummated by divisions of the Commission, indi-
vidual Commissioners, hearing examiners, and, subject
to the provisions of section 7(a) of the Administrative
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Procedure Act (60 Stat. 241), by other employees. This
will relieve the Commissioners from the necessity of
dealing with many matters of lesser importance and
thus conserve their time for the consideration of major
matters of policy and planning. There is, however, re-
served to the Commission as a whole the right to re-
view any such decision, report or certification either
upon its own initiative or upon the petition of a party
or intervenor demonstrating to the satisfaction of the
Commission the desirability of having the matter re-
viewed at the top level.

Provision is also made, in order to maintain the fun-
damental bipartisan concept explicit in the basic stat-
ute creating the Commission, for mandatory review of
any such decision, report or certification upon the vote
of a majority of the Commission less one member.

Inasmuch as the assignment of delegated functions in
particular cases and with reference to particular prob-
lems to divisions of the Commission, to Commissioners,
to hearing examiners, to employees and boards of em-
ployees must require continuous and flexible handling,
depending both upon the amount and nature of the
business, that function is placed in the Chairman by
section 2 of the plan.

By providing sound organizational arrangements, the
taking effect of the reorganizations included in the ac-
companying reorganization plan will make possible
more economical and expeditious administration of the
affected functions. It is, however, impracticable to
itemize at this time the reductions of expenditures
which it is probable will be brought about by such tak-
ing effect.

After investigation, I have found and hereby declare
that each reorganization included in the reorganization
plan transmitted herewith is necessary to accomplish
one or more of the purposes set forth in section 2(a) of
the Reorganization Act of 1949, as amended.

I recommend that the Congress allow the reorganiza-
tion plan to become effective.

JOHN F. KENNEDY.

§ 42. Employees; expenses

Each commissioner shall receive a salary, pay-
able in the same manner as the salaries of the
judges of the courts of the United States. The
commission shall appoint a secretary, who shall
receive a salary, and it shall have authority to
employ and fix the compensation of such attor-
neys, special experts, examiners, clerks, and
other employees as it may from time to time
find necessary for the proper performance of its
duties and as may be from time to time appro-
priated for by Congress.

With the exception of the secretary, a clerk to
each Commissioner, the attorneys, and such spe-
cial experts and examiners as the Commission
may from time to time find necessary for the
conduct of its work, all employees of the Com-
mission shall be a part of the classified civil
service, and shall enter the service under such
rules and regulations as may be prescribed by
the Commission and by the Director of the Of-
fice of Personnel Management.

All of the expenses of the Commission, includ-
ing all necessary expenses for transportation in-
curred by the Commissioners or by their em-
ployees under their orders, in making any inves-
tigation, or upon official business in any other
places than in the city of Washington, shall be
allowed and paid on the presentation of itemized
vouchers therefor approved by the Commission.

Until otherwise provided by law, the Commis-
sion may rent suitable offices for its use.

The General Accounting Office shall receive
and examine all accounts of expenditures of the
Commission.
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(Sept. 26, 1914, ch. 311, §2, 38 Stat. 718; June 10,
1921, ch. 18, title III, §304, 42 Stat. 24; 1978 Reorg.
Plan No. 2, §102, 43 F.R. 36037, 92 Stat. 3783.)

REFERENCES IN TEXT

The classified civil service, referred to in second par.,
means the ‘‘competitive service’, see section 2102 of
Title 5, Government Organization and Employees.
Rules and regulations of the Civil Service Commission
for entry into the service are prescribed generally
under authority of section 3301 et seq. of Title 5.

CODIFICATION

In the first par., provisions that fixed the salary of
the commissioners have been omitted as obsolete. The
positions of chairman and members of the commission
are now under the Executive Schedule, see sections 5414
and 5315 of Title 5, Government Organization and Em-
ployees.

Provisions that fixed the salary of the secretary of
the commission, payable in like manner, have been
omitted as obsolete. The position is now subject to
chapter 51 and subchapter III of chapter 53 (relating to
classification and General Schedule pay rates) and sec-
tion 5504 (relating to biweekly pay periods) of Title 5.

TRANSFER OF FUNCTIONS

“Director of the Office of Personnel Management’’
substituted in text for ‘‘Civil Service Commission’’ pur-
suant to Reorg. Plan No. 2 of 1978, §102, 43 F.R. 36037,
92 Stat. 3783, set out under section 1101 of Title 5, Gov-
ernment Organization and Employees, which trans-
ferred all functions vested by statute in the United
States Civil Service Commission to the Director of the
Office of Personnel Management (except as otherwise
specified), effective Jan. 1, 1979, as provided by section
1-102 of Ex. Ord. No. 12107, Dec. 28, 1978, 44 F.R. 1055, set
out under section 1101 of Title 5.

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

‘““General Accounting Office” substituted in text for
“Auditor for the State and Other Departments’ pursu-
ant to act June 10, 1921, which transferred all powers
and duties of the Comptroller, six auditors, and certain
other employees of the Treasury to the General Ac-
counting Office. See section 701 et seq. of Title 31,
Money and Finance.

§43. Office and place of meeting

The principal office of the Commission shall
be in the city of Washington, but it may meet
and exercise all its powers at any other place.
The Commission may, by one or more of its
members, or by such examiners as it may des-
ignate, prosecute any inquiry necessary to its
duties in any part of the United States.

(Sept. 26, 1914, ch. 311, §3, 38 Stat. 719.)
TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§ 44. Definitions

The words defined in this section shall have
the following meaning when found in this sub-
chapter, to wit:

‘“Commerce’’ means commerce among the sev-
eral States or with foreign nations, or in any
Territory of the United States or in the District
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of Columbia, or between any such Territory and
another, or between any such Territory and any
State or foreign nation, or between the District
of Columbia and any State or Territory or for-
eign nation.

“Corporation’ shall be deemed to include any
company, trust, so-called Massachusetts trust,
or association, incorporated or unincorporated,
which is organized to carry on business for its
own profit or that of its members, and has
shares of capital or capital stock or certificates
of interest, and any company, trust, so-called
Massachusetts trust, or association, incor-
porated or unincorporated, without shares of
capital or capital stock or certificates of inter-
est, except partnerships, which is organized to
carry on business for its own profit or that of its
members.

“Documentary evidence’ includes all docu-
ments, papers, correspondence, books of ac-
count, and financial and corporate records.

‘““Acts to regulate commerce’ means subtitle
IV of title 49 and the Communications Act of
1934 [47 U.S.C. 151 et seq.] and all Acts amend-
atory thereof and supplementary thereto.

““Antitrust Acts” means the Act entitled ‘“‘An
Act to protect trade and commerce against un-
lawful restraints and monopolies’, approved
July 2, 1890; also sections 73 to 76, inclusive, of
an Act entitled ““An Act to reduce taxation, to
provide revenue for the Government, and for
other purposes’, approved August 27, 1894; also
the Act entitled ‘“An Act to amend sections 73
and 76 of the Act of August 27, 1894, entitled ‘An
Act to reduce taxation, to provide revenue for
the Government, and for other purposes’’’, ap-
proved February 12, 1913; and also the Act enti-
tled ‘““‘An Act to supplement existing laws
against unlawful restraints and monopolies, and
for other purposes’’, approved October 15, 1914.

“Banks” means the types of banks and other
financial institutions referred to in section
57a(f)(2) of this title.

(Sept. 26, 1914, ch. 311, §4, 38 Stat. 719; Mar. 21,
1938, ch. 49, §2, 52 Stat. 111; Pub. L. 102-242, title
II, §212(g)(1), Dec. 19, 1991, 105 Stat. 2302; Pub. L.
107-273, div. C, title IV, §14102(c)(2)(B), Nov. 2,
2002, 116 Stat. 1921.)

REFERENCES IN TEXT

The Communications Act of 1934, referred to in text,
is act June 19, 1934, ch. 652, 48 Stat. 1064, as amended,
which is classified principally to chapter 5 (§151 et seq.)
of Title 47, Telegraphs, Telephones, and Radio-
telegraphs. For complete classification of this Act to
the Code, see section 609 of Title 47 and Tables.

The Act entitled ‘“‘An Act to protect trade and com-
merce against unlawful restraints and monopolies,”” ap-
proved July 2, 1890, referred to in the text, is known as
the Sherman Act, and is classified to sections 1 to 7 of
this title.

Sections 73 to 76, inclusive, of an Act entitled ‘“An
Act to reduce taxation, to provide revenue for the Gov-
ernment, and for other purposes’, approved August 27,
1894, referred to in text, are known as the Wilson Tariff
Act. Sections 73 to 76 are classified to sections 8 to 11
of this title.

Act February 12, 1913, is set out as amendments to
sections 8 and 11 of this title.

The Act entitled ‘“An Act to supplement existing
laws against unlawful restraints and monopolies, and
for other purposes’, approved October 15, 1914, referred
to in text, is the Clayton Act. For classification of the
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Act to the Code, see References in Text note set out
under section 12 of this title.

CODIFICATION

“Subtitle IV of title 49 substituted in text for ‘‘the
Act entitled ‘An Act to regulate commerce’, approved
February 14, 1887, and all Acts amendatory thereof and
supplementary thereto’ on authority of Pub. L. 95-473,
§3(b), Oct. 17, 1978, 92 Stat. 1466, the first section of
which enacted subtitle IV of Title 49, Transportation.

AMENDMENTS

2002—Pub. L. 107-273 substituted ‘73 to 76’ for ‘73 to
77 in par. defining ‘‘Antitrust Acts’.

1991—Pub. L. 102-242 added par. defining ‘“‘Banks’’.

1938—Act Mar. 21, 1938, amended section generally.

EFFECTIVE DATE OF 2002 AMENDMENT
Amendment by Pub. L. 107-273 effective Nov. 2, 2002,
and applicable only with respect to cases commenced

on or after Nov. 2, 2002, see section 14103 of Pub. L.
107-273, set out as a note under section 3 of this title.

§45. Unfair methods of competition unlawful;
prevention by Commission

(a) Declaration of unlawfulness; power to pro-
hibit unfair practices; inapplicability to for-
eign trade

(1) Unfair methods of competition in or affect-
ing commerce, and unfair or deceptive acts or
practices in or affecting commerce, are hereby
declared unlawful.

(2) The Commission is hereby empowered and
directed to prevent persons, partnerships, or
corporations, except banks, savings and loan in-
stitutions described in section 57a(f)(3) of this
title, Federal credit unions described in section
57a(f)(4) of this title, common carriers subject to
the Acts to regulate commerce, air carriers and
foreign air carriers subject to part A of subtitle
VII of title 49, and persons, partnerships, or cor-
porations insofar as they are subject to the
Packers and Stockyards Act, 1921, as amended [7
U.S.C. 181 et seq.], except as provided in section
406(b) of said Act [7 U.S.C. 227(b)], from using un-
fair methods of competition in or affecting com-
merce and unfair or deceptive acts or practices
in or affecting commerce.

(3) This subsection shall not apply to unfair
methods of competition involving commerce
with foreign nations (other than import com-
merce) unless—

(A) such methods of competition have a di-
rect, substantial, and reasonably foreseeable
effect—

(i) on commerce which is not commerce
with foreign nations, or on import commerce
with foreign nations; or

(ii) on export commerce with foreign na-
tions, of a person engaged in such commerce
in the United States; and

(B) such effect gives rise to a claim under
the provisions of this subsection, other than
this paragraph.

If this subsection applies to such methods of
competition only because of the operation of
subparagraph (A)(ii), this subsection shall apply
to such conduct only for injury to export busi-
ness in the United States.
(b) Proceeding by Commission; modifying and
setting aside orders

Whenever the Commission shall have reason

to believe that any such person, partnership, or
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corporation has been or is using any unfair
method of competition or unfair or deceptive act
or practice in or affecting commerce, and if it
shall appear to the Commission that a pro-
ceeding by it in respect thereof would be to the
interest of the public, it shall issue and serve
upon such person, partnership, or corporation a
complaint stating its charges in that respect
and containing a notice of a hearing upon a day
and at a place therein fixed at least thirty days
after the service of said complaint. The person,
partnership, or corporation so complained of
shall have the right to appear at the place and
time so fixed and show cause why an order
should not be entered by the Commission requir-
ing such person, partnership, or corporation to
cease and desist from the violation of the law so
charged in said complaint. Any person, partner-
ship, or corporation may make application, and
upon good cause shown may be allowed by the
Commission to intervene and appear in said pro-
ceeding by counsel or in person. The testimony
in any such proceeding shall be reduced to writ-
ing and filed in the office of the Commission. If
upon such hearing the Commission shall be of
the opinion that the method of competition or
the act or practice in question is prohibited by
this subchapter, it shall make a report in writ-
ing in which it shall state its findings as to the
facts and shall issue and cause to be served on
such person, partnership, or corporation an
order requiring such person, partnership, or cor-
poration to cease and desist from using such
method of competition or such act or practice.
Until the expiration of the time allowed for fil-
ing a petition for review, if no such petition has
been duly filed within such time, or, if a petition
for review has been filed within such time then
until the record in the proceeding has been filed
in a court of appeals of the United States, as
hereinafter provided, the Commission may at
any time, upon such notice and in such manner
as it shall deem proper, modify or set aside, in
whole or in part, any report or any order made
or issued by it under this section. After the expi-
ration of the time allowed for filing a petition
for review, if no such petition has been duly
filed within such time, the Commission may at
any time, after notice and opportunity for hear-
ing, reopen and alter, modify, or set aside, in
whole or in part any report or order made or
issued by it under this section, whenever in the
opinion of the Commission conditions of fact or
of law have so changed as to require such action
or if the public interest shall so require, except
that (1) the said person, partnership, or corpora-
tion may, within sixty days after service upon
him or it of said report or order entered after
such a reopening, obtain a review thereof in the
appropriate court of appeals of the United
States, in the manner provided in subsection (c¢)
of this section; and (2) in the case of an order,
the Commission shall reopen any such order to
consider whether such order (including any af-
firmative relief provision contained in such
order) should be altered, modified, or set aside,
in whole or in part, if the person, partnership, or
corporation involved files a request with the
Commission which makes a satisfactory show-
ing that changed conditions of law or fact re-
quire such order to be altered, modified, or set
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aside, in whole or in part. The Commission shall
determine whether to alter, modify, or set aside
any order of the Commission in response to a re-
quest made by a person, partnership, or corpora-
tion under paragraph?! (2) not later than 120 days
after the date of the filing of such request.

(c) Review of order; rehearing

Any person, partnership, or corporation re-
quired by an order of the Commission to cease
and desist from using any method of competi-
tion or act or practice may obtain a review of
such order in the court of appeals of the United
States, within any circuit where the method of
competition or the act or practice in question
was used or where such person, partnership, or
corporation resides or carries on business, by fil-
ing in the court, within sixty days from the date
of the service of such order, a written petition
praying that the order of the Commission be set
aside. A copy of such petition shall be forthwith
transmitted by the clerk of the court to the
Commission, and thereupon the Commission
shall file in the court the record in the pro-
ceeding, as provided in section 2112 of title 28.
Upon such filing of the petition the court shall
have jurisdiction of the proceeding and of the
question determined therein concurrently with
the Commission until the filing of the record
and shall have power to make and enter a decree
affirming, modifying, or setting aside the order
of the Commission, and enforcing the same to
the extent that such order is affirmed and to
issue such writs as are ancillary to its jurisdic-
tion or are necessary in its judgement to pre-
vent injury to the public or to competitors
pendente lite. The findings of the Commission as
to the facts, if supported by evidence, shall be
conclusive. To the extent that the order of the
Commission is affirmed, the court shall there-
upon issue its own order commanding obedience
to the terms of such order of the Commission. If
either party shall apply to the court for leave to
adduce additional evidence, and shall show to
the satisfaction of the court that such addi-
tional evidence is material and that there were
reasonable grounds for the failure to adduce
such evidence in the proceeding before the Com-
mission, the court may order such additional
evidence to be taken before the Commission and
to be adduced upon the hearing in such manner
and upon such terms and conditions as to the
court may seem proper. The Commission may
modify its findings as to the facts, or make new
findings, by reason of the additional evidence so
taken, and it shall file such modified or new
findings, which, if supported by evidence, shall
be conclusive, and its recommendation, if any,
for the modification or setting aside of its origi-
nal order, with the return of such additional evi-
dence. The judgment and decree of the court
shall be final, except that the same shall be sub-
ject to review by the Supreme Court upon cer-
tiorari, as provided in section 1254 of title 28.

(d) Jurisdiction of court

Upon the filing of the record with it the juris-
diction of the court of appeals of the United
States to affirm, enforce, modify, or set aside
orders of the Commission shall be exclusive.

180 in original. Probably should be ‘‘clause’.
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(e) Exemption from liability

No order of the Commission or judgement of
court to enforce the same shall in anywise re-
lieve or absolve any person, partnership, or cor-
poration from any liability under the Antitrust
Acts.

(f) Service of complaints, orders and other proc-
esses; return

Complaints, orders, and other processes of the
Commission under this section may be served by
anyone duly authorized by the Commission, ei-
ther (a) by delivering a copy thereof to the per-
son to be served, or to a member of the partner-
ship to be served, or the president, secretary, or
other executive officer or a director of the cor-
poration to be served; or (b) by leaving a copy
thereof at the residence or the principal office or
place of business of such person, partnership, or
corporation; or (¢) by mailing a copy thereof by
registered mail or by certified mail addressed to
such person, partnership, or corporation at his
or its residence or principal office or place of
business. The verified return by the person so
serving said complaint, order, or other process
setting forth the manner of said service shall be
proof of the same, and the return post office re-
ceipt for said complaint, order, or other process
mailed by registered mail or by certified mail as
aforesaid shall be proof of the service of the
same.

(g) Finality of order

An order of the Commission to cease and de-
sist shall become final—

(1) Upon the expiration of the time allowed
for filing a petition for review, if no such peti-
tion has been duly filed within such time; but
the Commission may thereafter modify or set
aside its order to the extent provided in the
last sentence of subsection (b).

(2) Except as to any order provision subject
to paragraph (4), upon the sixtieth day after
such order is served, if a petition for review
has been duly filed; except that any such order
may be stayed, in whole or in part and subject
to such conditions as may be appropriate, by—

(A) the Commission;

(B) an appropriate court of appeals of the
United States, if (i) a petition for review of
such order is pending in such court, and (ii)
an application for such a stay was previously
submitted to the Commission and the Com-
mission, within the 30-day period beginning
on the date the application was received by
the Commission, either denied the applica-
tion or did not grant or deny the applica-
tion; or

(C) the Supreme Court, if an applicable pe-
tition for certiorari is pending.

(3) For purposes of subsection (m)(1)(B) of
this section and of section 57b(a)(2) of this
title, if a petition for review of the order of
the Commission has been filed—

(A) upon the expiration of the time al-
lowed for filing a petition for certiorari, if
the order of the Commission has been af-
firmed or the petition for review has been
dismissed by the court of appeals and no pe-
tition for certiorari has been duly filed;

(B) upon the denial of a petition for certio-
rari, if the order of the Commission has been
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affirmed or the petition for review has been
dismissed by the court of appeals; or

(C) upon the expiration of 30 days from the
date of issuance of a mandate of the Su-
preme Court directing that the order of the
Commission be affirmed or the petition for
review be dismissed.

(4) In the case of an order provision requir-
ing a person, partnership, or corporation to di-
vest itself of stock, other share capital, or as-
sets, if a petition for review of such order of
the Commission has been filed—

(A) upon the expiration of the time al-
lowed for filing a petition for certiorari, if
the order of the Commission has been af-
firmed or the petition for review has been
dismissed by the court of appeals and no pe-
tition for certiorari has been duly filed;

(B) upon the denial of a petition for certio-
rari, if the order of the Commission has been
affirmed or the petition for review has been
dismissed by the court of appeals; or

(C) upon the expiration of 30 days from the
date of issuance of a mandate of the Su-
preme Court directing that the order of the
Commission be affirmed or the petition for
review be dismissed.

(h) Modification or setting aside of order by Su-
preme Court

If the Supreme Court directs that the order of
the Commission be modified or set aside, the
order of the Commission rendered in accordance
with the mandate of the Supreme Court shall
become final upon the expiration of thirty days
from the time it was rendered, unless within
such thirty days either party has instituted pro-
ceedings to have such order corrected to accord
with the mandate, in which event the order of
the Commission shall become final when so cor-
rected.

(i) Modification or setting aside of order by
Court of Appeals

If the order of the Commission is modified or
set aside by the court of appeals, and if (1) the
time allowed for filing a petition for certiorari
has expired and no such petition has been duly
filed, or (2) the petition for certiorari has been
denied, or (3) the decision of the court has been
affirmed by the Supreme Court, then the order
of the Commission rendered in accordance with
the mandate of the court of appeals shall be-
come final on the expiration of thirty days from
the time such order of the Commission was ren-
dered, unless within such thirty days either
party has instituted proceedings to have such
order corrected so that it will accord with the
mandate, in which event the order of the Com-
mission shall become final when so corrected.

(§j) Rehearing upon order or remand

If the Supreme Court orders a rehearing; or if
the case is remanded by the court of appeals to
the Commission for a rehearing, and if (1) the
time allowed for filing a petition for certiorari
has expired, and no such petition has been duly
filed, or (2) the petition for certiorari has been
denied, or (3) the decision of the court has been
affirmed by the Supreme Court, then the order
of the Commission rendered upon such rehearing
shall become final in the same manner as
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though no prior order of the Commission had
been rendered.

(k) “Mandate” defined

As used in this section the term ‘‘mandate’’, in
case a mandate has been recalled prior to the ex-
piration of thirty days from the date of issuance
thereof, means the final mandate.

(1) Penalty for violation of order; injunctions and
other appropriate equitable relief

Any person, partnership, or corporation who
violates an order of the Commission after it has
become final, and while such order is in effect,
shall forfeit and pay to the United States a civil
penalty of not more than $10,000 for each viola-
tion, which shall accrue to the United States
and may be recovered in a civil action brought
by the Attorney General of the United States.
Each separate violation of such an order shall be
a separate offense, except that in a case of a vio-
lation through continuing failure to obey or ne-
glect to obey a final order of the Commission,
each day of continuance of such failure or ne-
glect shall be deemed a separate offense. In such
actions, the United States district courts are
empowered to grant mandatory injunctions and
such other and further equitable relief as they
deem appropriate in the enforcement of such
final orders of the Commission.

(m) Civil actions for recovery of penalties for
knowing violations of rules and cease and
desist orders respecting unfair or deceptive
acts or practices; jurisdiction; maximum
amount of penalties; continuing violations;
de novo determinations; compromise or set-
tlement procedure

(1)(A) The Commission may commence a civil
action to recover a civil penalty in a district
court of the United States against any person,
partnership, or corporation which violates any
rule under this chapter respecting unfair or de-
ceptive acts or practices (other than an inter-
pretive rule or a rule violation of which the
Commission has provided is not an unfair or de-
ceptive act or practice in violation of subsection
(a)(1) of this section) with actual knowledge or
knowledge fairly implied on the basis of objec-
tive circumstances that such act is unfair or de-
ceptive and is prohibited by such rule. In such
action, such person, partnership, or corporation
shall be liable for a civil penalty of not more
than $10,000 for each violation.

(B) If the Commission determines in a pro-
ceeding under subsection (b) of this section that
any act or practice is unfair or deceptive, and
issues a final cease and desist order, other than
a consent order, with respect to such act or
practice, then the Commission may commence a
civil action to obtain a civil penalty in a district
court of the United States against any person,
partnership, or corporation which engages in
such act or practice—

(1) after such cease and desist order becomes
final (whether or not such person, partnership,
or corporation was subject to such cease and
desist order), and

(2) with actual knowledge that such act or
practice is unfair or deceptive and is unlawful
under subsection (a)(1) of this section.
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In such action, such person, partnership, or cor-
poration shall be liable for a civil penalty of not
more than $10,000 for each violation.

(C) In the case of a violation through con-
tinuing failure to comply with a rule or with
subsection (a)(1) of this section, each day of con-
tinuance of such failure shall be treated as a
separate violation, for purposes of subpara-
graphs (A) and (B). In determining the amount
of such a civil penalty, the court shall take into
account the degree of culpability, any history of
prior such conduct, ability to pay, effect on abil-
ity to continue to do business, and such other
matters as justice may require.

(2) If the cease and desist order establishing
that the act or practice is unfair or deceptive
was not issued against the defendant in a civil
penalty action under paragraph (1)(B) the issues
of fact in such action against such defendant
shall be tried de novo. Upon request of any party
to such an action against such defendant, the
court shall also review the determination of law
made by the Commission in the proceeding
under subsection (b) of this section that the act
or practice which was the subject of such pro-
ceeding constituted an unfair or deceptive act or
practice in violation of subsection (a) of this
section.

(3) The Commission may compromise or settle
any action for a civil penalty if such com-
promise or settlement is accompanied by a pub-
lic statement of its reasons and is approved by
the court.

(n) Standard of proof; public policy consider-
ation

The Commission shall have no authority under
this section or section 57a of this title to declare
unlawful an act or practice on the grounds that
such act or practice is unfair unless the act or
practice causes or is likely to cause substantial
injury to consumers which is not reasonably
avoidable by consumers themselves and not out-
weighed by countervailing benefits to consumers
or to competition. In determining whether an
act or practice is unfair, the Commission may
consider established public policies as evidence
to be considered with all other evidence. Such
public policy considerations may not serve as a
primary basis for such determination.

(Sept. 26, 1914, ch. 311, §5, 38 Stat. 719; Mar. 21,
1938, ch. 49, §3, 52 Stat. 111; June 23, 1938, ch. 601,
title XI, §1107(f), 52 Stat. 1028; June 25, 1948, ch.
646, §32(a), 62 Stat. 991; May 24, 1949, ch. 139, §127,
63 Stat. 107; Mar. 16, 1950, ch. 61, §4(c), 64 Stat.
21; July 14, 1952, ch. 745, §2, 66 Stat. 632; Pub. L.
85-726, title XIV, §§1401(b), 1411, Aug. 23, 1958, 72
Stat. 806, 809; Pub. L. 85-791, §3, Aug. 28, 1958, 72
Stat. 942; Pub. L. 85-909, §3, Sept. 2, 1958, 72 Stat.
1750; Pub. L. 86-507, §1(13), June 11, 1960, 74 Stat.
200; Pub. L. 93-153, title IV, §408(c), (d), Nov. 16,
1973, 87 Stat. 591, 592; Pub. L. 93-637, title II,
§§201(a), 204(b), 205(a), Jan. 4, 1975, 88 Stat. 2193,
2200; Pub. L. 94-145, §3, Dec. 12, 1975, 89 Stat. 801;
Pub. L. 96-37, §1(a), July 23, 1979, 93 Stat. 95;
Pub. L. 96-252, §2, May 28, 1980, 94 Stat. 374; Pub.
L. 97-290, title IV, §403, Oct. 8, 1982, 96 Stat. 1246;
Pub. L. 98-620, title IV, §402(12), Nov. 8, 1984, 98
Stat. 3358; Pub. L. 100-86, title VII, §715(a)(1),
Aug. 10, 1987, 101 Stat. 6565; Pub. L. 103-312, §§4, 6,
9, Aug. 26, 1994, 108 Stat. 1691, 1692, 1695.)
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REFERENCES IN TEXT

The Acts to regulate commerce, referred to in subsec.
(a)(2), are defined in section 44 of this title.

The Packers and Stockyards Act, 1921, as amended,
referred to in subsec. (a)(2), is act Aug. 15, 1921, ch. 64,
42 Stat. 159, as amended, which is classified to chapter
9 (§181 et seq.) of Title 7, Agriculture. For complete
classification of this Act to the Code, see section 181 of
Title 7 and Tables.

The Antitrust Acts, referred to in subsec. (e), are de-
fined in section 44 of this title.

CODIFICATION

In subsec. (a)(2), ‘“‘part A of subtitle VII of title 49"
substituted for ‘‘the Federal Aviation Act of 1958 [49
App. U.S.C. 1301 et seq.]” on authority of Pub. L.
103-272, §6(b), July 5, 1994, 108 Stat. 1378, the first sec-
tion of which enacted subtitles II, III, and V to X of
Title 49, Transportation.

In subsec. (¢), ‘‘section 1254 of title 28’ substituted for
‘‘section 240 of the Judicial Code [28 U.S.C. 347]” on au-
thority of act June 25, 1948, ch. 646, 62 Stat. 869, the
first section of which enacted Title 28, Judiciary and
Judicial Procedure.

AMENDMENTS
1994—Subsec. (g)(1). Pub. L. 103-312, §6(d), substituted
a period for ¢‘; or” at end.

Subsec. (g)(2). Pub. L. 103-312, §6(a), amended par. (2)
generally. Prior to amendment, par. (2) read as follows:
“Upon the expiration of the time allowed for filing a
petition for certiorari, if the order of the Commission
has been affirmed, or the petition for review dismissed
by the court of appeals, and no petition for certiorari
has been duly filed; or’’.

Subsec. (g)(3). Pub. L. 103-312, §6(b), amended par. (3)
generally. Prior to amendment, par. (3) read as follows:
“Upon the denial of a petition for certiorari, if the
order of the Commission has been affirmed or the peti-
tion for review dismissed by the court of appeals; or’.

Subsec. (g)(4). Pub. L. 103-312, §6(c), amended par. (4)
generally. Prior to amendment, par. (4) read as follows:
‘“Upon the expiration of thirty days from the date of
issuance of the mandate of the Supreme Court, if such
Court directs that the order of the Commission be af-
firmed or the petition for review dismissed.”’

Subsec. (m)(1)(B). Pub. L. 103-312, §4(a), inserted
‘‘, other than a consent order,” after ‘‘a final cease and
desist order”’ in introductory provisions.

Subsec. (m)(2). Pub. L. 103-312, §4(b), inserted at end
“Upon request of any party to such an action against
such defendant, the court shall also review the deter-
mination of law made by the Commission in the pro-
ceeding under subsection (b) of this section that the act
or practice which was the subject of such proceeding
constituted an unfair or deceptive act or practice in
violation of subsection (a) of this section.”

Subsec. (n). Pub. L. 103-312, §9, added subsec. (n).

1987—Subsec. (a)(2). Pub. L. 100-86 inserted ‘‘Federal
credit unions described in section 57a(f)(4) of this
title,” after ‘‘section 57a(f)(3) of this title,”.

1984—Subsec. (e). Pub. L. 98-620 struck out provision
that such proceedings in the court of appeals had to be
given precedence over other cases pending therein, and
had to be in every way expedited.

1982—Subsec. (a)(3). Pub. L. 97-290 added par. (3).

1980—Subsec. (b). Pub. L. 96-252 added cl. (2) and pro-
vision following cl. (2) requiring that the Commission
determine whether to alter, modify, or set aside any
order of the Commission in response to a request made
by a person, partnership, or corporation under para-
graph (2) not later than 120 days after the date of the
filing of such request.

1979—Subsec. (a)(2). Pub. L. 96-37 added savings and
loan institutions described in section 57a(f)(3) of this
title to the enumeration of entities exempted from the
Commission’s power to prevent the use of unfair meth-
ods of competition and unfair or deceptive acts or prac-
tices.
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1975—Pub. L. 93-637, §201(a), substituted ‘“‘in or affect-
ing commerce’’ for ‘‘in commerce’ wherever appearing.

Subsec. (a). Pub. L. 94-145 struck out pars. (2) to (5)
which permitted fair trade pricing of articles for retail
sale and State enactment of nonsigner provisions, and
redesignated par. (6) as (2).

Subsec. (m). Pub. L. 93-637, §§204(b), 205(a), added sub-
sec. (m). Former subsec. (m), relating to the election by
the Commission to appear in its own name after noti-
fying and consulting with and giving the Attorney Gen-
eral 10 days to take the action proposed by the Com-
mission, was struck out.

1973—Subsec. (1). Pub. L. 93-153, §408(c), raised the
maximum civil penalty for each violation to $10,000 and
inserted provisions empowering the United States Dis-
trict Courts to grant mandatory injunctions and such
other and further equitable relief as they might deem
appropriate for the enforcement of final Commission
orders.

Subsec. (m). Pub. L. 93-153, §408(d), added subsec. (m).

1960—Subsec. (f). Pub. L. 86-507 substituted ‘‘mailing
a copy thereof by registered mail or by certified mail”’
for ‘‘registering and mailing a copy thereof”’, and
“‘mailed by registered mail or by certified mail” for
“‘registered and mailed”’.

1958—Subsec. (a)(6). Pub. L. 85-909 substituted ‘‘per-
sons, partnerships, or corporations insofar as they are
subject to the Packers and Stockyards Act, 1921, as
amended,” for ‘‘persons, partnerships or corporations
subject to the Packers and Stockyards Act, 1921,”.

Pub. L. 85-726, §1411, substituted ‘‘Federal Aviation
Act of 1958 for ‘‘Civil Aeronautics Act of 1938”".

Subsec. (b). Pub. L. 85-791, §3(a), struck out ‘‘the
transcript of”’ before ‘‘the record in the proceeding’ in
sixth sentence.

Subsec. (c). Pub. L. 85-791, §3(b), in second sentence,
substituted ‘‘transmitted by the clerk of the court to”’
for ‘“‘served upon”, and ‘‘Commission shall file in the
court the record in the proceeding, as provided in sec-
tion 2112 of title 28" for ‘‘Commission forthwith shall
certify and file in the court a transcript of the entire
record in the proceeding, including all the evidence
taken and the report and order of the Commission’’,
and which, in third sentence struck out ‘‘and tran-
script’” after ‘‘petition’, inserted ‘‘concurrently with
the Commission until the filing of the record’” and
struck out ‘‘upon the pleadings, evidence, and pro-
ceedings set forth in such transcript’ before ‘‘a decree
affirming”’.

Subsec. (d). Pub. L. 85-791, §3(c), substituted ‘““Upon
the filing of the record with it the’’ for ‘“The’’.

1952—Subsec. (a). Act July 14, 1952, amended subsec.
(a) generally to permit fair trade pricing of articles for
retail sale.

1950—Subsec. (I). Act Mar. 16, 1950, inserted last sen-
tence to make each separate violation of a cease and
desist order as a separate offense, except that each day
of a continuing failure to obey a final order shall be a
separate offense.

1938—Subsec. (a). Act June 23, 1938, inserted ‘‘air car-
riers and foreign air carriers subject to chapter 9 of
title 49’ in second par.

Act Mar. 21, 1938, amended section generally.

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act
May 24, 1949, substituted ‘‘court of appeals’ for ‘‘circuit
court of appeals’.

EFFECTIVE DATE OF 1994 AMENDMENT

Section 15 of Pub. L. 103-312 provided that:

‘‘(a) IN GENERAL.—Except as provided in subsections
(b), (¢), (d), and (e), the provisions of this Act [enacting
section 57b-5 of this title, amending this section and
sections 53, 57a, 57b-1, 57b-2, 57c, and 58 of this title, and
enacting provisions set out as notes under sections 57¢
and 58 of this title] shall take effect on the date of en-
actment of this Act [Aug. 26, 1994].

‘“(b) APPLICABILITY OF SECTION 5.—The amendment
made by section 5 of this Act [amending section 57a of
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this title] shall apply only to rulemaking proceedings
initiated after the date of enactment of this Act. Such
amendment shall not be construed to affect in any
manner a rulemaking proceeding which was initiated
before the date of enactment of this Act [Aug. 26, 1994].

‘“(c) APPLICABILITY OF SECTION 6.—The amendments
made by section 6 of this Act [amending this section]
shall apply only with respect to cease and desist orders
issued under section 5 of the Federal Trade Commission
Act (156 U.S.C. 45) after the date of enactment of this
Act [Aug. 26, 1994]. These amendments shall not be con-
strued to affect in any manner a cease and desist order
which was issued before the date of enactment of this
Act.

“(d) APPLICABILITY OF SECTIONS 7 AND 8.—The amend-
ments made by sections 7 and 8 of this Act [amending
sections 57b-1 and 57b-2 of this title] shall apply only
with respect to compulsory process issued after the
date of enactment of this Act [Aug. 26, 1994].

‘“(e) APPLICABILITY OF SECTION 9.—The amendments
made by section 9 of this Act [amending this section]
shall apply only with respect to cease and desist orders
issued under section 5 of the Federal Trade Commission
Act (156 U.S.C. 45), or to rules promulgated under sec-
tion 18 of the Federal Trade Commission Act (15 U.S.C.
57a) after the date of enactment of this Act [Aug. 26,
1994]. These amendments shall not be construed to af-
fect in any manner a cease and desist order which was
issued, or a rule which was promulgated, before the
date of enactment of this Act. These amendments shall
not be construed to affect in any manner a cease and
desist order issued after the date of enactment of this
Act, if such order was issued pursuant to remand from
a court of appeals or the Supreme Court of an order
issued by the Federal Trade Commission before the
date of enactment of this Act.”

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620,
set out as an Effective Date note under section 1657 of
Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE OF 1980 AMENDMENT

Section 23 of Pub. L. 96-252 provided that: ‘“The provi-
sions of this Act [enacting sections 57a-1 and 57b-1 to
57b—4 of this title, amending this section and sections
46, 50, 57a, 57c, and 58 of this title, and enacting provi-
sions set out as notes under sections 46, 57a, 57a-1, 57c,
and 58 of this title], and the amendments made by this
Act, shall take effect on the date of the enactment of
this Act [May 28, 1980].”

EFFECTIVE DATE OF 1975 AMENDMENTS

Amendment by Pub. L. 94-145 effective upon expira-
tion of ninety-day period beginning on Dec. 12, 1975, see
section 4 of Pub. L. 94-145, set out as a note under sec-
tion 1 of this title.

Amendment by section 204(b) of Pub. L. 93-637 not ap-
plicable to any civil action commenced before Jan. 4,
1975, see section 204(c) of Pub. L. 93-637, set out as a
note under section 56 of this title.

Section 205(b) of Pub. L. 93-637 provided that: ‘“The
amendment made by subsection (a) of this section
[amending this section] shall not apply to any viola-
tion, act, or practice to the extent that such violation,
act, or practice occurred before the date of enactment
of this Act [Jan. 4, 1975].”

EFFECTIVE DATE OF 1958 AMENDMENT

Amendment by Pub. L. 85-726 effective on 60th day
following the date on which the Administrator of the
Federal Aviation Agency first appointed under Pub. L.
85-726 qualifies and takes office, see section 1505(2) of
Pub. L. 85-726. The Administrator was appointed, quali-
fied, and took office on Oct. 31, 1958.

EFFECTIVE DATE OF 1950 AMENDMENT

Amendment by act Mar. 16, 1950, effective July 1, 1950,
see note set out under section 347 of Title 21, Food and
Drugs.
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TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

CONGRESSIONAL FINDINGS AND DECLARATION OF PUR-
POSE COVERING GRANT OF DISTRICT SUBPENA EN-
FORCEMENT AUTHORITY AND AUTHORITY TO GRANT
PRELIMINARY INJUNCTIVE RELIEF

Section 408(a), (b) of Pub. L. 93-153 provided that:

‘“(a)(1) The Congress hereby finds that the investiga-
tive and law enforcement responsibilities of the Fed-
eral Trade Commission have been restricted and ham-
pered because of inadequate legal authority to enforce
subpenas and to seek preliminary injunctive relief to
avoid unfair competitive practices.

“(2) The Congress further finds that as a direct result
of this inadequate legal authority significant delays
have occurred in a major investigation into the legal-
ity of the structure, conduct, and activities of the pe-
troleum industry, as well as in other major investiga-
tions designed to protect the public interest.

“(b) It is the purpose of this Act [amending this sec-
tion and sections 46, 53, and 56 of this title] to grant the
Federal Trade Commission the requisite authority to
insure prompt enforcement of the laws the Commission
administers by granting statutory authority to di-
rectly enforce subpenas issued by the Commission and
to seek preliminary injunctive relief to avoid unfair
competitive practices.”

PURPOSE OF ACT JULY 14, 1952

Section 1 of act July 14, 1952, provided: ‘“That it is the
purpose of this Act [amending this section] to protect
the rights of States under the United States Constitu-
tion to regulate their internal affairs and more particu-
larly to enact statutes and laws, and to adopt policies,
which authorize contracts and agreements prescribing
minimum or stipulated prices for the resale of com-
modities and to extend the minimum or stipulated
prices prescribed by such contracts and agreements to
persons who are not parties thereto. It is the further
purpose of this Act to permit such statutes, laws, and
public policies to apply to commodities, contracts,
agreements, and activities in or affecting interstate or
foreign commerce.”’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1, 16a, 18a, 37a,
45a, 52, 53, 56, 57a, 57b, 57b-1, 1456, 1679h, 1681s, 2310, 2823,
4002, 4021, 4301, 4404, 5711, 5721, 6211, 6501, 6701, 7704 of
this title; title 7 sections 193, 228b-2; title 12 sections
1831u, 1841; title 16 sections 824k, 1385; title 17 section
109; title 21 sections 347b, 355, 378; title 39 section 3009;
title 42 section 6303; title 47 section 303c; title 49 section
32908; title 50 App. section 2158.

§45a. Labels on products

To the extent any person introduces, delivers
for introduction, sells, advertises, or offers for
sale in commerce a product with a ‘“Made in the
U.S.A.” or ‘‘Made in America’ label, or the
equivalent thereof, in order to represent that
such product was in whole or substantial part of
domestic origin, such label shall be consistent
with decisions and orders of the Federal Trade
Commission issued pursuant to section 45 of this
title. This section only applies to such labels.
Nothing in this section shall preclude the appli-
cation of other provisions of law relating to la-
beling. The Commission may periodically con-
sider an appropriate percentage of imported
components which may be included in the prod-
uct and still be reasonably consistent with such
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decisions and orders. Nothing in this section
shall preclude use of such labels for products
that contain imported components under the
label when the label also discloses such informa-
tion in a clear and conspicuous manner. The
Commission shall administer this section pursu-
ant to section 45 of this title and may from time
to time issue rules pursuant to section 553 of
title 5 for such purpose. If a rule is issued, such
violation shall be treated by the Commission as
a violation of a rule under section 57a of this
title regarding unfair or deceptive acts or prac-
tices. This section shall be effective upon publi-
cation in the Federal Register of a Notice of the
provisions of this section. The Commission shall
publish such notice within six months after Sep-
tember 13, 1994.

(Pub. L. 103-322, title XXXII, §320933, Sept. 13,
1994, 108 Stat. 2135.)

CODIFICATION

Section was enacted as part of the Violent Crime
Control and Law Enforcement Act of 1994, and not as
part of the Federal Trade Commission Act which com-
prises this subchapter.

§46. Additional powers of Commission

The Commission shall also have power—

(a) Investigation of persons, partnerships, or cor-
porations

To gather and compile information con-
cerning, and to investigate from time to time
the organization, business, conduct, practices,
and management of any person, partnership, or
corporation engaged in or whose business affects
commerce, excepting banks, savings and loan in-
stitutions described in section 57a(f)(3) of this
title, Federal credit unions described in section
57a(f)(4) of this title, and common carriers sub-
ject to the Act to regulate commerce, and its re-
lation to other persons, partnerships, and cor-
porations.

(b) Reports of persons, partnerships, and cor-
porations

To require, by general or special orders, per-
sons, partnerships, and corporations, engaged in
or whose business affects commerce, excepting
banks, savings and loan institutions described in
section 57a(f)(3) of this title, Federal credit
unions described in section 57a(f)(4) of this title,
and common carriers subject to the Act to regu-
late commerce, or any class of them, or any of
them, respectively, to file with the Commission
in such form as the Commission may prescribe
annual or special, or both annual and special, re-
ports or answers in writing to specific questions,
furnishing to the Commission such information
as it may require as to the organization, busi-
ness, conduct, practices, management, and rela-
tion to other corporations, partnerships, and in-
dividuals of the respective persons, partnerships,
and corporations filing such reports or answers
in writing. Such reports and answers shall be
made under oath, or otherwise, as the Commis-
sion may prescribe, and shall be filed with the
Commission within such reasonable period as
the Commission may prescribe, unless addi-
tional time be granted in any case by the Com-
mission.
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(c) Investigation of compliance with antitrust de-
crees

Whenever a final decree has been entered
against any defendant corporation in any suit
brought by the United States to prevent and re-
strain any violation of the antitrust Acts, to
make investigation, upon its own initiative, of
the manner in which the decree has been or is
being carried out, and upon the application of
the Attorney General it shall be its duty to
make such investigation. It shall transmit to
the Attorney General a report embodying its
findings and recommendations as a result of any
such investigation, and the report shall be made
public in the discretion of the Commission.

(d) Investigations of violations of antitrust stat-
utes

Upon the direction of the President or either
House of Congress to investigate and report the
facts relating to any alleged violations of the
antitrust Acts by any corporation.

(e) Readjustment of business of corporations vio-
lating antitrust statutes

Upon the application of the Attorney General
to investigate and make recommendations for
the readjustment of the business of any corpora-
tion alleged to be violating the antitrust Acts in
order that the corporation may thereafter main-
tain its organization, management, and conduct
of business in accordance with law.

(f) Publication of information; reports

To make public from time to time such por-
tions of the information obtained by it here-
under as are in the public interest; and to make
annual and special reports to the Congress and
to submit therewith recommendations for addi-
tional legislation; and to provide for the publi-
cation of its reports and decisions in such form
and manner as may be best adapted for public
information and use: Provided, That the Com-
mission shall not have any authority to make
public any trade secret or any commercial or fi-
nancial information which is obtained from any
person and which is privileged or confidential,
except that the Commission may disclose such
information to officers and employees of appro-
priate Federal law enforcement agencies or to
any officer or employee of any State law en-
forcement agency upon the prior certification of
an officer of any such Federal or State law en-
forcement agency that such information will be
maintained in confidence and will be used only
for official law enforcement purposes.

(g) Classification of corporations; regulations

From time to time classify corporations and
(except as provided in section 57a(a)(2) of this
title) to make rules and regulations for the pur-
pose of carrying out the provisions of this sub-
chapter.

(h) Investigations of foreign trade conditions; re-
ports

To investigate, from time to time, trade con-
ditions in and with foreign countries where asso-
ciations, combinations, or practices of manufac-
turers, merchants, or traders, or other condi-
tions, may affect the foreign trade of the United
States, and to report to Congress thereon, with
such recommendations as it deems advisable.
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(i) Investigations of foreign antitrust law viola-
tions

With respect to the International Antitrust
Enforcement Assistance Act of 1994 [15 U.S.C.
6201 et seq.], to conduct investigations of pos-
sible violations of foreign antitrust laws (as de-
fined in section 12 of such Act [15 U.S.C. 6211]).

Provided, That the exception of ‘‘banks, savings
and loan institutions described in section
57a(f)(3) of this title, Federal credit unions de-
scribed in section 57a(f)(4) of this title, and com-
mon carriers subject to the Act to regulate com-
merce’”’ from the Commission’s powers defined in
clauses (a) and (b) of this section, shall not be
construed to limit the Commission’s authority
to gather and compile information, to inves-
tigate, or to require reports or answers from,
any person, partnership, or corporation to the
extent that such action is necessary to the in-
vestigation of any person, partnership, or cor-
poration, group of persons, partnerships, or cor-
porations, or industry which is not engaged or is
engaged only incidentally in banking, in busi-
ness as a savings and loan institution, in busi-
ness as a Federal credit union, or in business as
a common carrier subject to the Act to regulate
commerce.

The Commission shall establish a plan de-
signed to substantially reduce burdens imposed
upon small businesses as a result of require-
ments established by the Commission under
clause (b) relating to the filing of quarterly fi-
nancial reports. Such plan shall (1) be estab-
lished after consultation with small businesses
and persons who use the information contained
in such quarterly financial reports; (2) provide
for a reduction of the number of small busi-
nesses required to file such quarterly financial
reports; and (3) make revisions in the forms used
for such quarterly financial reports for the pur-
pose of reducing the complexity of such forms.
The Commission, not later than December 31,
1980, shall submit such plan to the Committee
on Commerce, Science, and Transportation of
the Senate and to the Committee on Energy and
Commerce of the House of Representatives.
Such plan shall take effect not later than Octo-
ber 31, 1981.

No officer or employee of the Commission or
any Commissioner may publish or disclose infor-
mation to the public, or to any Federal agency,
whereby any line-of-business data furnished by a
particular establishment or individual can be
identified. No one other than designated sworn
officers and employees of the Commission may
examine the line-of-business reports from indi-
vidual firms, and information provided in the
line-of-business program administered by the
Commission shall be used only for statistical
purposes. Information for carrying out specific
law enforcement responsibilities of the Commis-
sion shall be obtained under practices and proce-
dures in effect on May 28, 1980, or as changed by
law.

Nothing in this section (other than the provi-
sions of clause (c¢) and clause (d)) shall apply to
the business of insurance, except that the Com-
mission shall have authority to conduct studies
and prepare reports relating to the business of
insurance. The Commission may exercise such
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authority only upon receiving a request which is
agreed to by a majority of the members of the
Committee on Commerce, Science, and Trans-
portation of the Senate or the Committee on
Energy and Commerce of the House of Rep-
resentatives. The authority to conduct any such
study shall expire at the end of the Congress
during which the request for such study was
made.

(Sept. 26, 1914, ch. 311, §6, 38 Stat. 721, Pub. L.
93-153, title IV, §408(e), Nov. 16, 1973, 87 Stat. 592;
Pub. L. 93-637, title II, §§201(b), 202(b), 203(a),
Jan. 4, 1975, 88 Stat. 2193, 2198; Pub. L. 96-37,
§1(b), July 23, 1979, 93 Stat. 95; Pub. L. 96-252,
§§3-5(a), May 28, 1980, 94 Stat. 374, 375; Pub. L.
100-86, title VII, §715(a), (b), Aug. 10, 1987, 101
Stat. 6565; Pub. L. 103437, §5(a), Nov. 2, 1994, 108
Stat. 4582; Pub. L. 103-438, §3(e)(2)(A), Nov. 2,
1994, 108 Stat. 4598.)

REFERENCES IN TEXT

The Act to regulate commerce, referred to in subsecs.
(a), (b), and the proviso following subsec. (h), is defined
in section 44 of this title.

The antitrust Acts, referred to in subsecs. (c) to (e),
are defined in section 44 of this title.

The International Antitrust Enforcement Assistance
Act of 1994, referred to in subsec. (i), is Pub. L. 103-438,
Nov. 2, 1994, 108 Stat. 4597, which is classified prin-
cipally to chapter 88 (§6201 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 6201 of this title
and Tables.

AMENDMENTS

1994—Pub. L. 103-437, in first and third undesignated
pars. following proviso after subsec. (h), substituted
“Committee on Energy and Commerce’ for ‘‘Com-
mittee on Interstate and Foreign Commerce’’.

Subsec. (i). Pub. L. 103-438 added subsec. (i).

1987—Subsecs. (a), (b). Pub. L. 100-86, §715(a)(1), (2),
inserted reference to Federal credit unions described in
section 57a(f)(4) of this title.

Pub. L. 100-86, §715(b), in proviso following subsec.
(h), inserted reference to Federal credit unions de-
scribed in section 57a(f)(4) of this title and reference to
in business as a Federal credit union.

1980—Subsec. (f). Pub. L. 96-252, §3(a), substituted ‘‘as
are” for ‘¢, except trade secrets and names of cus-
tomers, as it shall deem expedient’ and inserted pro-
viso restricting Commission’s authority to make public
trade secrets or commercial or financial information
which is obtained from any person and which is privi-
leged or confidential.

Pub. L. 96-252, §§3(b)-b(a), inserted three undesig-
nated paragraphs following subsec. (h) requiring the
Commission to establish a plan to reduce burdens im-
posed upon small businesses by the quarterly financial
reporting requirements under subsec. (b) of this sec-
tion, prohibiting Commissioners and officers and em-
ployees of the Commission from publishing or dis-
closing information whereby line-of-business data fur-
nished by particular establishments or individuals can
be identified, and, with certain exceptions, making this
section inapplicable to the business of insurance.

1979—Subsecs. (a), (b). Pub. L. 96-37, §1(b)(1), (2), in-
serted reference to savings and loan institutions de-
scribed in section 57a(f)(3) of this title.

Pub. L. 96-37, §1(b)(3), in proviso following subsec. (h),
inserted references to savings and loan institutions and
to persons, partnerships, corporations, groups of per-
sons, partnerships, or corporations or industries that
are not engaged or are engaged only incidentally in
business as savings and loan institutions.

1975—Subsec. (a). Pub. L. 93-637, §§201(b), 203(a)(1),
substituted ‘“‘in or whose business affects commerce”
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for ‘‘in commerce’, ‘‘person, partnership, or corpora-
tion”” for ‘‘corporation’, and ‘‘persons, partnerships,
and corporations’ for ‘‘corporations and to individuals,
associations, and partnerships’.

Subsec. (b). Pub. L. 93-637, §§201(b), 203(a)(2), sub-
stituted ‘““in or whose business affects commerce’ for
‘“‘in commerce’’, ‘‘special orders, persons, partnerships,
and corporations, engaged in or whose business affects
commerce, excepting”’ for ‘‘special orders, corporations
engaged in or whose business affects commerce, except-
ing”’, and ‘‘respective persons, partnerships, and cor-
porations” for ‘‘respective corporations’.

Subsec. (g). Pub. L. 93-637, §202(b), inserted ‘‘(except
as provided in section 57a(a)(2) of this title)”’ before ‘‘to
make rules and regulations”.

Pub. L. 93-637, §203(a)(3), in proviso following subsec.
(h), substituted ‘‘any person, partnership, or corpora-
tion to the extent that such action is necessary to the
investigation of any person, partnership, or corpora-
tion, group of persons, partnerships, or corporations,”’
for ‘“‘any such corporation to the extent that such ac-
tion is necessary to the investigation of any corpora-
tion, group of corporations,’.

1973—Pub. L. 93-153 inserted proviso following subsec.
(h) that the Commission’s investigatory powers to
gather and compile information, investigate, and re-
quire reports or answers is not curtailed as regards
banks and common carriers when the investigation in
question is an investigation of a corporation, group of
corporations, or industry not engaged or engaged only
incidentally in banking or in business as a common
carrier subject to the Act to regulate commerce not-
withstanding provisions excepting banks and common
carriers subject to the Act from the exercise of the
Commission’s power to investigate and require reports
from corporations.

CHANGE OF NAME

Committee on Energy and Commerce of House of
Representatives treated as referring to Committee on
Commerce of House of Representatives by section 1(a)
of Pub. L. 104-14, set out as a note preceding section 21
of Title 2, The Congress. Committee on Commerce of
House of Representatives changed to Committee on En-
ergy and Commerce of House of Representatives, and
jurisdiction over matters relating to securities and ex-
changes and insurance generally transferred to Com-
mittee on Financial Services of House of Representa-
tives by House Resolution No. 5, One Hundred Seventh
Congress, Jan. 3, 2001.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-252 effective May 28, 1980,
see section 23 of Pub. L. 96-252, set out as a note under
section 45 of this title.

APPLICABILITY OF 1975 AMENDMENT TO SUBSECTION (g)
OF THIS SECTION

For applicability to rules promulgated or proposed
under subsec. (g) of this section prior to Jan. 4, 1975, of
amendment made to said subsec. (g) by section 202(b) of
Act Jan. 4, 1975, see ‘‘Applicability’’ provisions of sec-
tion 202(c) of Act Jan. 4, 1975, set out as a note under
section 57a of this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

STUDY AND EVALUATION OF EFFECTIVENESS OF STATE
POLICIES AND PROGRAMS RELATING TO REGULATION
OF CERTAIN HEALTH INSURANCE POLICIES

Section 5(b) of Pub. L. 96-252 provided that: ‘“The
amendment made in subsection (a) [adding undesig-
nated paragraph authorizing studies and reports relat-
ing to the business of insurance] shall not be construed



§46a

to prohibit the Federal Trade Commission from partici-
pating with the Secretary of Health and Human Serv-
ices in a comprehensive study and evaluation of the
comparative effectiveness of various State policies and
programs relating to the regulation of health insurance
policies available for purchase by individuals who are
eligible for benefits under the program of health insur-
ance benefits established in title XVIII of the Social
Security Act [42 U.S.C. 1395 et seq.].”

EX. ORD. NO. 10544. INSPECTION OF INCOME TAX RETURNS
BY FEDERAL TRADE COMMISSION

Ex. Ord. No. 10544, July 12, 1954, 19 F.R. 4289, provided:

By virtue of the authority vested in me by section
556(a) of the Internal Revenue Code (563 Stat. 29; 54 Stat.
1008; 55 Stat. 722) and in the interest of the internal
management of the Government, it is hereby ordered
that corporation income tax returns made for the year
1953 and subsequent years shall be open to inspection
by the Federal Trade Commission as an aid in exe-
cuting the powers conferred upon such Commission by
the Federal Trade Commission Act of September 26,
1914, 38 Stat. 717, [this subchapter], such inspection to
be in accordance and upon compliance with the rules
and regulations prescribed by the Secretary of the
Treasury in the Treasury decision relating to the in-
spection of returns by the Federal Trade Commission,
approved by me this date [T.D. 6080, 19 F.R. 4308].

This Executive Order shall be effective upon its filing
for publication in the Federal Register.

DWIGHT D. EISENHOWER.
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 57b-1, 57b-2,
57b-3, 6205 of this title; title 7 sections 198b, 222, 2146,
3807; title 13 section 91; title 21 sections 467d, 677, 1051.

§46a. Concurrent resolution essential to author-
ize investigations

After June 16, 1933, no new investigations shall
be initiated by the Commission as the result of
a legislative resolution, except the same be a
concurrent resolution of the two Houses of Con-
gress.

(June 16, 1933, ch. 101, §1, 48 Stat. 291.)
CODIFICATION

Section was not enacted as part of the Federal Trade
Commission Act which comprises this subchapter.

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§47. Reference of suits under antitrust statutes
to Commission

In any suit in equity brought by or under the
direction of the Attorney General as provided in
the antitrust Acts, the court may, upon the con-
clusion of the testimony therein, if it shall be
then of opinion that the complainant is entitled
to relief, refer said suit to the Commission, as a
master in chancery, to ascertain and report an
appropriate form of decree therein. The Commis-
sion shall proceed upon such notice to the par-
ties and under such rules of procedure as the
court may prescribe, and upon the coming in of
such report such exceptions may be filed and
such proceedings had in relation thereto as upon
the report of a master in other equity causes,
but the court may adopt or reject such report, in

TITLE 15—COMMERCE AND TRADE

Page 52

whole or in part, and enter such decree as the
nature of the case may in its judgment require.

(Sept. 26, 1914, ch. 311, §7, 38 Stat. 722.)

REFERENCES IN TEXT

The words ‘“‘In any suit in equity brought by or under
the direction of the Attorney General as provided in
the antitrust Acts’” have reference to actions under
sections 4, 9, and 25 of this title.

The antitrust Acts, referred to in text, are defined in
section 44 of this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§48. Information and assistance from depart-
ments

The several departments and bureaus of the
Government when directed by the President
shall furnish the Commission, upon its request,
all records, papers, and information in their pos-
session relating to any corporation subject to
any of the provisions of this subchapter, and
shall detail from time to time such officials and
employees to the Commission as he may direct.

(Sept. 26, 1914, ch. 311, §8, 38 Stat. 722.)

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in title 7 sections 198b, 222,
610, 2146, 3807; title 21 sections 467d, 677, 1051.

§49. Documentary evidence;
nesses

depositions; wit-

For the purposes of this subchapter the Com-
mission, or its duly authorized agent or agents,
shall at all reasonable times have access to, for
the purpose of examination, and the right to
copy any documentary evidence of any person,
partnership, or corporation being investigated
or proceeded against; and the Commission shall
have power to require by subpoena the attend-
ance and testimony of witnesses and the produc-
tion of all such documentary evidence relating
to any matter under investigation. Any member
of the Commission may sign subpoenas, and
members and examiners of the Commission may
administer oaths and affirmations, examine wit-
nesses, and receive evidence.

Such attendance of witnesses, and the produc-
tion of such documentary evidence, may be re-
quired from any place in the United States, at
any designated place of hearing. And in case of
disobedience to a subpoena the Commission may
invoke the aid of any court of the United States
in requiring the attendance and testimony of
witnesses and the production of documentary
evidence.

Any of the district courts of the United States
within the jurisdiction of which such inquiry is
carried on may, in case of contumacy or refusal
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to obey a subpoena issued to any person, part-
nership, or corporation issue an order requiring
such person, partnership, or corporation to ap-
pear before the Commission, or to produce docu-
mentary evidence if so ordered, or to give evi-
dence touching the matter in question; and any
failure to obey such order of the court may be
punished by such court as a contempt thereof.

Upon the application of the Attorney General
of the United States, at the request of the Com-
mission, the district courts of the United States
shall have jurisdiction to issue writs of man-
damus commanding any person, partnership, or
corporation to comply with the provisions of
this subchapter or any order of the Commission
made in pursuance thereof.

The Commission may order testimony to be
taken by deposition in any proceeding or inves-
tigation pending under this subchapter at any
stage of such proceeding or investigation. Such
depositions may be taken before any person des-
ignated by the commission and having power to
administer oaths. Such testimony shall be re-
duced to writing by the person taking the depo-
sition, or under his direction, and shall then be
subscribed by the deponent. Any person may be
compelled to appear and depose and to produce
documentary evidence in the same manner as
witnesses may be compelled to appear and tes-
tify and produce documentary evidence before
the Commission as hereinbefore provided.

Witnesses summoned before the Commission
shall be paid the same fees and mileage that are
paid witnesses in the courts of the United States
and witnesses whose depositions are taken and
the persons taking the same shall severally be
entitled to the same fees as are paid for like
services in the courts of the United States.

(Sept. 26, 1914, ch. 311, §9, 38 Stat. 722; Pub. L.
91452, title II, §211, Oct. 15, 1970, 84 Stat. 929;
Pub. L. 93-637, title II, §203(b), Jan. 4, 1975, 88
Stat. 2198.)

AMENDMENTS

1975—F'irst par. Pub. L. 93-637, §203(b)(1), substituted
‘“‘person, partnership, or corporation’ for ‘‘corpora-
tion”.

Third par. Pub. L. 93-637, §203(b)(2), substituted ‘‘per-
son, partnership, or corporation’ for ‘‘corporation or
other person’ wherever appearing.

Fourth par. Pub. L. 93-637, §203(b)(3), substituted
‘“‘person, partnership, or corporation’ for ‘‘person or
corporation’.

1970—Seventh par. Pub. L. 91-452 struck out provi-
sions which granted immunity from prosecution for
any natural person testifying or producing evidence,
documentary or otherwise, before the commission in
obedience to a subpoena issued by it.

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-452 effective on sixtieth
day following Oct. 15, 1970, see section 260 of Pub. L.
91-452, set out as an Effective Date; Savings Provision
note under section 6001 of Title 18, Crimes and Criminal
Procedure.

SAVINGS PROVISION

Amendment by Pub. L. 91-452 not to affect any immu-
nity to which any individual is entitled under this sec-
tion by reason of any testimony given before the six-
tieth day following Oct. 15, 1970, see section 260 of Pub.
L. 91452, set out as an Effective Date; Savings Provi-
sion note under section 6001 of Title 18, Crimes and
Criminal Procedure.
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TRANSFER OF FUNCTIONS
For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 57b-1 of this
title; title 7 sections 198b, 222, 610, 1636, 2146, 3807; title
21 sections 467d, 677, 1051; title 26 section 5274; title 27
section 202; title 29 sections 177, 209, 521, 1134, 1862, 2004,

2933; title 33 sections 907, 944; title 42 section 7255; title
50 App. section 1983.

§ 50. Offenses and penalties

Any person who shall neglect or refuse to at-
tend and testify, or to answer any lawful inquiry
or to produce any documentary evidence, if in
his power to do so, in obedience to an order of a
district court of the United States directing
compliance with the subpoena or lawful require-
ment of the Commission, shall be guilty of an
offense and upon conviction thereof by a court
of competent jurisdiction shall be punished by a
fine of not less than $1,000 nor more than $5,000,
or by imprisonment for not more than one year,
or by both such fine and imprisonment.

Any person who shall willfully make, or cause
to be made, any false entry or statement of fact
in any report required to be made under this
subchapter, or who shall willfully make, or
cause to be made, any false entry in any ac-
count, record, or memorandum kept by any per-
son, partnership, or corporation subject to this
subchapter, or who shall willfully neglect or fail
to make, or to cause to be made, full, true, and
correct entries in such accounts, records, or
memoranda of all facts and transactions apper-
taining to the business of such person, partner-
ship, or corporation, or who shall willfully re-
move out of the jurisdiction of the United
States, or willfully mutilate, alter, or by any
other means falsify any documentary evidence
of such person, partnership, or corporation, or
who shall willfully refuse to submit to the Com-
mission or to any of its authorized agents, for
the purpose of inspection and taking copies, any
documentary evidence of such person, partner-
ship, or corporation in his possession or within
his control, shall be deemed guilty of an offense
against the United States, and shall be subject,
upon conviction in any court of the United
States of competent jurisdiction, to a fine of not
less than $1,000 nor more than $5,000, or to im-
prisonment for a term of not more than three
years, or to both such fine and imprisonment.

If any persons, partnership, or corporation re-
quired by this subchapter to file any annual or
special report shall fail so to do within the time
fixed by the Commission for filing the same, and
such failure shall continue for thirty days after
notice of such default, the corporation shall for-
feit to the United States the sum of $100 for each
and every day of the continuance of such failure,
which forfeiture shall be payable into the Treas-
ury of the United States, and shall be recover-
able in a civil suit in the name of the United
States brought in the case of a corporation or
partnership in the district where the corpora-
tion or partnership has its principal office or in
any district in which it shall do business, and in
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the case of any person in the district where such
person resides or has his principal place of busi-
ness. It shall be the duty of the various United
States attorneys, under the direction of the At-
torney General of the United States, to pros-
ecute for the recovery of the forfeitures. The
costs and expenses of such prosecution shall be
paid out of the appropriation for the expenses of
the courts of the United States.

Any officer or employee of the Commission
who shall make public any information obtained
by the Commission without its authority, unless
directed by a court, shall be deemed guilty of a
misdemeanor, and, upon conviction thereof,
shall be punished by a fine not exceeding $5,000,
or by imprisonment not exceeding one year, or
by fine and imprisonment, in the discretion of
the court.

(Sept. 26, 1914, ch. 311, §10, 38 Stat. 723; June 25,
1948, ch. 646, §1, 62 Stat. 909; Pub. L. 93-637, title
II, §203(c), Jan. 4, 1975, 88 Stat. 2199; Pub. L.
96-252, §6, May 28, 1980, 94 Stat. 376.)

AMENDMENTS

1980—First par. Pub. L. 96-252 inserted ‘‘any’ after
“produce’ and ‘“‘an order of a district court of the
United States directing compliance with’’ after ‘‘obedi-
ence to’’.

1975—Second par. Pub. L. 93-637, §203(c)(1), sub-
stituted ‘‘person, partnership, or corporation’ for ‘‘cor-
poration’ wherever appearing.

Third par. Pub. L. 93-637, §203(c)(2), substituted *‘If
any persons, partnership, or corporation’ for *“If any
corporation’, and ‘‘in the case of a corporation or part-
nership in the district where the corporation or part-
nership has its principal office or in any district in
which it shall do business, and in the case of any person
in the district where such person resides or has his
principal place of business’ for ‘‘in the district where
the corporation has its principal office or in any dis-
trict in which it shall do business”.

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, substituted
“United States attorneys” for ‘‘district attorneys”. See
section 541 et seq. of Title 28, Judiciary and Judicial
Procedure.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-252 effective May 28, 1980,
see section 23 of Pub. L. 96-252, set out as a note under
section 45 of this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 7 sections 198b, 222,
610, 1636, 2146, 3807; title 21 sections 467d, 677, 10561; title
26 section 5274; title 27 section 202; title 29 sections 177,
209, 521, 1134, 1862, 2004; title 33 sections 907, 944; title 50
App. 1983.

§51. Effect on other statutory provisions

Nothing contained in this subchapter shall be
construed to prevent or interfere with the en-
forcement of the provisions of the antitrust Acts
or the Acts to regulate commerce, nor shall any-
thing contained in this subchapter be construed
to alter, modify, or repeal the said antitrust
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Acts or the Acts to regulate commerce or any
part or parts thereof.

(Sept. 26, 1914, ch. 311, §11, 38 Stat. 724.)
REFERENCES IN TEXT

The antitrust Acts, referred to in text, are defined in
section 44 of this title.

The Acts to regulate commerce, referred to in text,
are defined in section 44 of this title.

§ 52. Dissemination of false advertisements
(a) Unlawfulness

It shall be unlawful for any person, partner-
ship, or corporation to disseminate, or cause to
be disseminated, any false advertisement—

(1) By United States mails, or in or having
an effect upon commerce, by any means, for
the purpose of inducing, or which is likely to
induce, directly or indirectly the purchase of
food, drugs, devices, services, or cosmetics; or

(2) By any means, for the purpose of induc-
ing, or which is likely to induce, directly or
indirectly, the purchase in or having an effect
upon commerce, of food, drugs, devices, serv-
ices, or cosmetics.

(b) Unfair or deceptive act or practice

The dissemination or the causing to be dis-
seminated of any false advertisement within the
provisions of subsection (a) of this section shall
be an unfair or deceptive act or practice in or af-
fecting commerce within the meaning of section
45 of this title.

(Sept. 26, 1914, ch. 311, §12, as added Mar. 21, 1938,
ch. 49, §4, 52 Stat. 114; amended Pub. L. 93-637,
title II, §201(c), Jan. 4, 1975, 88 Stat. 2193; Pub. L.
103-297, §8, Aug. 16, 1994, 108 Stat. 1550.)

AMENDMENTS

1994—Subsec. (a). Pub. L. 103-297 inserted ‘‘services,”
after ‘‘devices,” in pars. (1) and (2).

1975—Subsec. (a). Pub. L. 93-637 substituted ‘‘in or
having an effect upon commerce,” for ‘‘in commerce’’.

Subsec. (b). Pub. L. 93-637 substituted ‘‘in or affecting
commerce’’ for ‘‘in commerce’’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 54, 55 of this
title; title 21 section 352.

§53. False advertisements; injunctions and re-
straining orders

(a) Power of Commission; jurisdiction of courts

Whenever the Commission has reason to be-
lieve—

(1) that any person, partnership, or corpora-
tion is engaged in, or is about to engage in,
the dissemination or the causing of the dis-
semination of any advertisement in violation
of section 52 of this title, and

(2) that the enjoining thereof pending the
issuance of a complaint by the Commission
under section 45 of this title, and until such
complaint is dismissed by the Commission or
set aside by the court on review, or the order
of the Commission to cease and desist made
thereon has become final within the meaning
of section 45 of this title, would be to the in-
terest of the public,

the Commission by any of its attorneys des-
ignated by it for such purpose may bring suit in
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a district court of the United States or in the
United States court of any Territory, to enjoin
the dissemination or the causing of the dissemi-
nation of such advertisement. Upon proper
showing a temporary injunction or restraining
order shall be granted without bond. Any suit
may be brought where such person, partnership,
or corporation resides or transacts business, or
wherever venue is proper under section 1391 of
title 28. In addition, the court may, if the court
determines that the interests of justice require
that any other person, partnership, or corpora-
tion should be a party in such suit, cause such
other person, partnership, or corporation to be
added as a party without regard to whether
venue is otherwise proper in the district in
which the suit is brought. In any suit under this
section, process may be served on any person,
partnership, or corporation wherever it may be
found.

(b) Temporary restraining orders; preliminary
injunctions

Whenever the Commission has reason to be-
lieve—

(1) that any person, partnership, or corpora-
tion is violating, or is about to violate, any
provision of law enforced by the Federal Trade
Commission, and

(2) that the enjoining thereof pending the
issuance of a complaint by the Commission
and until such complaint is dismissed by the
Commission or set aside by the court on re-
view, or until the order of the Commission
made thereon has become final, would be in
the interest of the public—

the Commission by any of its attorneys des-
ignated by it for such purpose may bring suit in
a district court of the United States to enjoin
any such act or practice. Upon a proper showing
that, weighing the equities and considering the
Commission’s likelihood of ultimate success,
such action would be in the public interest, and
after notice to the defendant, a temporary re-
straining order or a preliminary injunction may
be granted without bond: Provided, however,
That if a complaint is not filed within such pe-
riod (not exceeding 20 days) as may be specified
by the court after issuance of the temporary re-
straining order or preliminary injunction, the
order or injunction shall be dissolved by the
court and be of no further force and effect: Pro-
vided further, That in proper cases the Commis-
sion may seek, and after proper proof, the court
may issue, a permanent injunction. Any suit
may be brought where such person, partnership,
or corporation resides or transacts business, or
wherever venue is proper under section 1391 of
title 28. In addition, the court may, if the court
determines that the interests of justice require
that any other person, partnership, or corpora-
tion should be a party in such suit, cause such
other person, partnership, or corporation to be
added as a party without regard to whether
venue is otherwise proper in the district in
which the suit is brought. In any suit under this
section, process may be served on any person,
partnership, or corporation wherever it may be
found.
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(e) Service of process; proof of service

Any process of the Commission under this sec-
tion may be served by any person duly author-
ized by the Commission—

(1) by delivering a copy of such process to
the person to be served, to a member of the
partnership to be served, or to the president,
secretary, or other executive officer or a direc-
tor of the corporation to be served;

(2) by leaving a copy of such process at the
residence or the principal office or place of
business of such person, partnership, or cor-
poration; or

(3) by mailing a copy of such process by reg-
istered mail or certified mail addressed to
such person, partnership, or corporation at
his, or her, or its residence, principal office, or
principal place or business.

The verified return by the person serving such
process setting forth the manner of such service
shall be proof of the same.

(d) Exception of periodical publications

Whenever it appears to the satisfaction of the
court in the case of a newspaper, magazine, peri-
odical, or other publication, published at regular
intervals—

(1) that restraining the dissemination of a
false advertisement in any particular issue of
such publication would delay the delivery of
such issue after the regular time therefor, and

(2) that such delay would be due to the
method by which the manufacture and dis-
tribution of such publication is customarily
conducted by the publisher in accordance with
sound business practice, and not to any meth-
od or device adopted for the evasion of this
section or to prevent or delay the issuance of
an injunction or restraining order with respect
to such false advertisement or any other ad-
vertisement,

the court shall exclude such issue from the oper-
ation of the restraining order or injunction.

(Sept. 26, 1914, ch. 311, §13, as added Mar. 21, 1938,
ch. 49, §4, 52 Stat. 114; amended Pub. L. 93-153,
title IV, §408(f), Nov. 16, 1973, 87 Stat. 592; Pub.
L. 103-312, §10, Aug. 26, 1994, 108 Stat. 1695.)

AMENDMENTS

1994—Subsecs. (a), (b). Pub. L. 103-312, §10(a), in con-
cluding provisions, substituted ‘“Any suit may be
brought where such person, partnership, or corporation
resides or transacts business, or wherever venue is
proper under section 1391 of title 28. In addition, the
court may, if the court determines that the interests of
justice require that any other person, partnership, or
corporation should be a party in such suit, cause such
other person, partnership, or corporation to be added as
a party without regard to whether venue is otherwise
proper in the district in which the suit is brought. In
any suit under this section, process may be served on
any person, partnership, or corporation wherever it
may be found.” for ‘“‘Any such suit shall be brought in
the district in which such person, partnership, or cor-
poration resides or transacts business.”’

Subsecs. (¢), (d). Pub. L. 103-312, §10(b), added subsec.
(c) and redesignated former subsec. (¢) as (d).

1973—Subsecs. (b), (¢). Pub. L. 93-153 added subsec. (b)
and redesignated former subsec. (b) as (¢).

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
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Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 55, 56, 6107 of
this title; title 21 sections 352, 378.

§ 54. False advertisements; penalties
(a) Imposition of penalties

Any person, partnership, or corporation who
violates any provision of section 52(a) of this
title shall, if the use of the commodity adver-
tised may be injurious to health because of re-
sults from such use under the conditions pre-
scribed in the advertisement thereof, or under
such conditions as are customary or usual, or if
such violation is with intent to defraud or mis-
lead, be guilty of a misdemeanor, and upon con-
viction shall be punished by a fine of not more
than $5,000 or by imprisonment for not more
than six months, or by both such fine and im-
prisonment; except that if the conviction is for
a violation committed after a first conviction of
such person, partnership, or corporation, for any
violation of such section, punishment shall be
by a fine of not more than $10,000 or by impris-
onment for not more than one year, or by both
such fine and imprisonment: Provided, That for
the purposes of this section meats and meat food
products duly inspected, marked, and labeled in
accordance with rules and regulations issued
under the Meat Inspection Act [21 U.S.C. 601 et
seq.] shall be conclusively presumed not inju-
rious to health at the time the same leave offi-
cial ‘“‘establishments.”

(b) Exception of advertising medium or agency

No publisher, radio-broadcast licensee, or
agency or medium for the dissemination of ad-
vertising, except the manufacturer, packer, dis-
tributor, or seller of the commodity to which
the false advertisement relates, shall be liable
under this section by reason of the dissemina-
tion by him of any false advertisement, unless
he has refused, on the request of the Commis-
sion, to furnish the Commission the name and
post-office address of the manufacturer, packer,
distributor, seller, or advertising agency, resid-
ing in the United States, who caused him to dis-
seminate such advertisement. No advertising
agency shall be liable under this section by rea-
son of the causing by it of the dissemination of
any false advertisement, unless it has refused,
on the request of the Commission, to furnish the
Commission the name and post-office address of
the manufacturer, packer, distributor, or seller,
residing in the United States, who caused it to
cause the dissemination of such advertisement.

(Sept. 26, 1914, ch. 311, §14, as added Mar. 21, 1938,
ch. 49, §4, 52 Stat. 114.)

REFERENCES IN TEXT

The Meat Inspection Act, referred to in subsec. (a), is
act Mar. 4, 1907, ch. 2907, titles I to IV, as added Dec.
15, 1967, Pub. L. 90-201, 81 Stat. 584, as amended, which
is classified to subchapters I to IV (§601 et seq.) of chap-
ter 12 of Title 21, Food and Drugs. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 601 of Title 21 and Tables.

EFFECTIVE DATE

Section 5(b) of act Mar. 21, 1938, provided: ‘‘Section 14
of the Federal Trade Commission Act [this section]
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added to such Act by section 4 of this Act, shall take
effect on the expiration of sixty days after the date of
the enactment of this Act [Mar. 21, 1938].”

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 55 of this title;
title 21 section 352.

§ 55. Additional definitions

For the purposes of sections 52 to 54 of this
title—

(a) False advertisement

(1) The term ‘‘false advertisement’’ means an
advertisement, other than labeling, which is
misleading in a material respect; and in deter-
mining whether any advertisement is mis-
leading, there shall be taken into account
(among other things) not only representations
made or suggested by statement, word, design,
device, sound, or any combination thereof, but
also the extent to which the advertisement fails
to reveal facts material in the light of such rep-
resentations or material with respect to con-
sequences which may result from the use of the
commodity to which the advertisement relates
under the conditions prescribed in said adver-
tisement, or under such conditions as are cus-
tomary or usual. No advertisement of a drug
shall be deemed to be false if it is disseminated
only to members of the medical profession, con-
tains no false representation of a material fact,
and includes, or is accompanied in each instance
by truthful disclosure of, the formula showing
quantitatively each ingredient of such drug.

(2) In the case of oleomargarine or margarine
an advertisement shall be deemed misleading in
a material respect if in such advertisement rep-
resentations are made or suggested by state-
ment, word, grade designation, design, device,
symbol, sound, or any combination thereof, that
such oleomargarine or margarine is a dairy
product, except that nothing contained herein
shall prevent a truthful, accurate, and full
statement in any such advertisement of all the
ingredients contained in such oleomargarine or
margarine.

(b) Food

The term ‘‘food” means (1) articles used for
food or drink for man or other animals, (2) chew-
ing gum, and (3) articles used for components of
any such article.

(c) Drug

The term ‘‘drug’ means (1) articles recognized
in the official United States Pharmacopoeia, of-
ficial Homoeopathic Pharmacopoeia of the
United States, or official National Formulary,
or any supplement to any of them; and (2) arti-
cles intended for use in the diagnosis, cure, miti-
gation, treatment, or prevention of disease in
man or other animals; and (3) articles (other
than food) intended to affect the structure or
any function of the body of man or other ani-
mals; and (4) articles intended for use as a com-
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ponent of any article specified in clause (1), (2),
or (3); but does not include devices or their com-
ponents, parts, or accessories.

(d) Device

The term ‘‘device” (except when used in sub-
section (a) of this section) means an instrument,
apparatus, implement, machine, contrivance,
implant, in vitro reagent, or other similar or re-
lated article, including any component, part, or
accessory, which is—

(1) recognized in the official National For-
mulary, or the United States Pharmacopeia,
or any supplement to them,

(2) intended for use in the diagnosis of dis-
ease or other conditions, or in the cure, miti-
gation, treatment, or prevention of disease, in
man or other animals, or

(3) intended to affect the structure or any
function of the body of man or other animals,
and

which does not achieve any of its principal in-
tended purposes through chemical action within
or on the body of man or other animals and
which is not dependent upon being metabolized
for the achievement of any of its principal in-
tended purposes.

(e) Cosmetic

The term ‘‘cosmetic’” means (1) articles to be
rubbed, poured, sprinkled, or sprayed on, intro-
duced into, or otherwise applied to the human
body or any part thereof intended for cleansing,
beautifying, promoting attractiveness, or alter-
ing the appearance, and (2) articles intended for
use as a component of any such article; except
that such term shall not include soap.

(f) Oleomargarine or margarine

For the purposes of this section and section
347 of title 21, the term ‘‘oleomargarine’ or
“margarine’’ includes—

(1) all substances, mixtures, and compounds
known as oleomargarine or margarine;

(2) all substances, mixtures, and compounds
which have a consistence similar to that of
butter and which contain any edible oils or
fats other than milk fat if made in imitation
or semblance of butter.

(Sept. 26, 1914, ch. 311, §15, as added Mar. 21, 1938,
ch. 49, §4, 52 Stat. 114; amended Mar. 16, 1950, ch.
61, §4(a), (b), 64 Stat. 21; Pub. L. 94-295,
§3(a)(1)(B), May 28, 1976, 90 Stat. 575.)

AMENDMENTS

1976—Subsec. (d). Pub. L. 94-295 expanded definition
of ‘“device’” to include implements, machines, implants,
in vitro reagents, and other similar or related articles,
added recognition in the National Formulary or the
United States Pharmacopeia, or any supplement to the
Formulary or Pharmacopeia, to the enumeration of
conditions under which a device may qualify for inclu-
sion under this chapter, and inserted requirements that
a device be one which does not achieve any of its prin-
cipal intended purposes through chemical action within
or on the body of man or other animals and which is
not dependent upon being metabolized for the achieve-
ment of any of its principal intended purposes.

1950—Subsec. (a). Act Mar. 16, 1950, §4(a), designated
existing provisions as par. (1) and added par. (2) relat-
ing to oleomargarine.

Subsec. (f). Act Mar. 16, 1950, §4(b), added subsec. (f).
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EFFECTIVE DATE OF 1950 AMENDMENT

Amendment by act Mar. 16, 1950, effective July 1, 1950,
see note set out under section 347 of Title 21, Food and
Drugs.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 21 sections 347b,
352.

§56. Commencement, defense, intervention and
supervision of litigation and appeal by Com-
mission or Attorney General

(a) Procedure for exercise of authority to litigate
or appeal

(1) Except as otherwise provided in paragraph
(2) or (3), if—

(A) before commencing, defending, or inter-
vening in, any civil action involving this sub-
chapter (including an action to collect a civil
penalty) which the Commission, or the Attor-
ney General on behalf of the Commission, is
authorized to commence, defend, or intervene
in, the Commission gives written notification
and undertakes to consult with the Attorney
General with respect to such action; and

(B) the Attorney General fails within 45 days
after receipt of such notification to com-
mence, defend, or intervene in, such action;

the Commission may commence, defend, or in-
tervene in, and supervise the litigation or, such
action and any appeal of such action in its own
name by any of its attorneys designated by it
for such purpose.

(2) Except as otherwise provided in paragraph
(3), in any civil action—

(A) under section 53 of this title (relating to
injunctive relief);

(B) under section 57b of this title (relating to
consumer redress);

(C) to obtain judicial review of a rule pre-
scribed by the Commission, or a cease and de-
sist order issued under section 45 of this title;
or

(D) under the second paragraph of section 49
of this title (relating to enforcement of a sub-
pena) and under the fourth paragraph of such
section (relating to compliance with section 46
of this title);

the Commission shall have exclusive authority
to commence or defend, and supervise the litiga-
tion of, such action and any appeal of such ac-
tion in its own name by any of its attorneys des-
ignated by it for such purpose, unless the Com-
mission authorizes the Attorney General to do
so. The Commission shall inform the Attorney
General of the exercise of such authority and
such exercise shall not preclude the Attorney
General from intervening on behalf of the
United States in such action and any appeal of
such action as may be otherwise provided by
law.

(3)(A) If the Commission makes a written re-
quest to the Attorney General, within the 10-day
period which begins on the date of the entry of
the judgment in any civil action in which the
Commission represented itself pursuant to para-
graph (1) or (2), to represent itself through any
of its attorneys designated by it for such pur-
pose before the Supreme Court in such action, it
may do so, if—
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(i) the Attorney General concurs with such
request; or

(ii) the Attorney General, within the 60-day
period which begins on the date of the entry of
such judgment—

(a) refuses to appeal or file a petition for
writ of certiorari with respect to such civil
action, in which case he shall give written
notification to the Commission of the rea-
sons for such refusal within such 60-day pe-
riod; or

(b) the Attorney General fails to take any
action with respect to the Commission’s re-
quest.

(B) In any case where the Attorney General
represents the Commission before the Supreme
Court in any civil action in which the Commis-
sion represented itself pursuant to paragraph (1)
or (2), the Attorney General may not agree to
any settlement, compromise, or dismissal of
such action, or confess error in the Supreme
Court with respect to such action, unless the
Commission concurs.

(C) For purposes of this paragraph (with re-
spect to representation before the Supreme
Court), the term ‘‘Attorney General’” includes
the Solicitor General.

(4) If, prior to the expiration of the 45-day pe-
riod specified in paragraph (1) of this section or
a 60-day period specified in paragraph (3), any
right of the Commission to commence, defend,
or intervene in, any such action or appeal may
be extinguished due to any procedural require-
ment of any court with respect to the time in
which any pleadings, notice of appeal, or other
acts pertaining to such action or appeal may be
taken, the Attorney General shall have one-half
of the time required to comply with any such
procedural requirement of the court (including
any extension of such time granted by the court)
for the purpose of commencing, defending, or in-
tervening in the civil action pursuant to para-
graph (1) or for the purpose of refusing to appeal
or file a petition for writ of certiorari and the
written notification or failing to take any ac-
tion pursuant to paragraph 3(A)(ii).

(5) The provisions of this subsection shall
apply notwithstanding chapter 31 of title 28, or
any other provision of law.

(b) Certification by Commission to Attorney Gen-
eral for criminal proceedings

Whenever the Commission has reason to be-
lieve that any person, partnership, or corpora-
tion is liable for a criminal penalty under this
subchapter, the Commission shall certify the
facts to the Attorney General, whose duty it
shall be to cause appropriate criminal pro-
ceedings to be brought.

(Sept. 26, 1914, ch. 311, §16, as added Mar. 21, 1938,
ch. 49, §4, 52 Stat. 114; amended Pub. L. 93-153,
title IV, §408(g), Nov. 16, 1973, 87 Stat. 592; Pub.
L. 93-637, title II, §204(a), Jan. 4, 1975, 88 Stat.
2199.)

AMENDMENTS

1975—Pub. L. 93-637 substituted provisions author-
izing the Commission at its election to appear in court
by its own name and designate its attorneys for such
purpose, for provisions relating to the certification of
facts by the Commission to the Attorney General who
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brought the appropriate proceedings, or, after compli-
ance with section 45(m) of this title, itself brought the
appropriate proceedings.

1973—Pub. L. 93-153 inserted provisions authorizing
the Federal Trade Commission to itself cause appro-
priate proceedings to be brought after compliance with
the requirements of section 45(m) of this title.

EFFECTIVE DATE OF 1975 AMENDMENT

Section 204(c) of Pub. L. 93-637 provided that: ‘“The
amendment and repeal made by this section [amending
this section and repealing section 45(m) of this title]
shall not apply to any civil action commenced before
the date of enactment of this Act [Jan. 4, 1975].”

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in title 21 sections 352, 378;
title 28 section 1407.

§ 57. Separability clause

If any provision of this subchapter, or the ap-
plication thereof to any person, partnership, or
corporation, or circumstance, is held invalid,
the remainder of this subchapter, and the appli-
cation of such provisions to any other person,
partnership, corporation, or circumstance, shall
not be affected thereby.

(Sept. 26, 1914, ch. 311, §17, as added Mar. 21, 1938,
ch. 49, §4, 52 Stat. 114.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in title 21 section 352.

§57a. Unfair or deceptive acts or practices rule-
making proceedings

(a) Authority of Commission to prescribe rules
and general statements of policy

(1) Except as provided in subsection (h) of this
section, the Commission may prescribe—

(A) interpretive rules and general state-
ments of policy with respect to unfair or de-
ceptive acts or practices in or affecting com-
merce (within the meaning of section 45(a)(1)
of this title), and

(B) rules which define with specificity acts
or practices which are unfair or deceptive acts
or practices in or affecting commerce (within
the meaning of section 45(a)(1) of this title),
except that the Commission shall not develop
or promulgate any trade rule or regulation
with regard to the regulation of the develop-
ment and utilization of the standards and cer-
tification activities pursuant to this section.
Rules under this subparagraph may include re-
quirements prescribed for the purpose of pre-
venting such acts or practices.

(2) The Commission shall have no authority
under this subchapter, other than its authority
under this section, to prescribe any rule with re-
spect to unfair or deceptive acts or practices in
or affecting commerce (within the meaning of
section 45(a)(1) of this title). The preceding sen-
tence shall not affect any authority of the Com-
mission to prescribe rules (including interpre-
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tive rules), and general statements of policy,
with respect to unfair methods of competition in
or affecting commerce.

(b) Procedures applicable

(1) When prescribing a rule under subsection
(a)(1)(B) of this section, the Commission shall
proceed in accordance with section 553 of title 5
(without regard to any reference in such section
to sections 556 and 557 of such title), and shall
also (A) publish a notice of proposed rulemaking
stating with particularity the text of the rule,
including any alternatives, which the Commis-
sion proposes to promulgate, and the reason for
the proposed rule; (B) allow interested persons
to submit written data, views, and arguments,
and make all such submissions publicly avail-
able; (C) provide an opportunity for an informal
hearing in accordance with subsection (c) of this
section; and (D) promulgate, if appropriate, a
final rule based on the matter in the rulemaking
record (as defined in subsection (e)(1)(B) of this
section), together with a statement of basis and
purpose.

(2)(A) Prior to the publication of any notice of
proposed rulemaking pursuant to paragraph
(1)(A), the Commission shall publish an advance
notice of proposed rulemaking in the Federal
Register. Such advance notice shall—

(i) contain a brief description of the area of
inquiry under consideration, the objectives
which the Commission seeks to achieve, and
possible regulatory alternatives under consid-
eration by the Commission; and

(ii) invite the response of interested parties
with respect to such proposed rulemaking, in-
cluding any suggestions or alternative meth-
ods for achieving such objectives.

(B) The Commission shall submit such ad-
vance notice of proposed rulemaking to the
Committee on Commerce, Science, and Trans-
portation of the Senate and to the Committee
on Energy and Commerce of the House of Rep-
resentatives. The Commission may use such ad-
ditional mechanisms as the Commission con-
siders useful to obtain suggestions regarding the
content of the area of inquiry before the publi-
cation of a general notice of proposed rule-
making under paragraph (1)(A).

(C) The Commission shall, 30 days before the
publication of a notice of proposed rulemaking
pursuant to paragraph (1)(A), submit such notice
to the Committee on Commerce, Science, and
Transportation of the Senate and to the Com-
mittee on Energy and Commerce of the House of
Representatives.

(3) The Commission shall issue a notice of pro-
posed rulemaking pursuant to paragraph (1)(A)
only where it has reason to believe that the un-
fair or deceptive acts or practices which are the
subject of the proposed rulemaking are preva-
lent. The Commission shall make a determina-
tion that unfair or deceptive acts or practices
are prevalent under this paragraph only if—

(A) it has issued cease and desist orders re-
garding such acts or practices, or
(B) any other information available to the

Commission indicates a widespread pattern of

unfair or deceptive acts or practices.
(c) Informal hearing procedure

The Commission shall conduct any informal
hearings required by subsection (b)(1)(C) of this
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section in accordance with the following proce-
dure:

(1)(A) The Commission shall provide for the
conduct of proceedings under this subsection
by hearing officers who shall perform their
functions in accordance with the requirements
of this subsection.

(B) The officer who presides over the rule-
making proceedings shall be responsible to a
chief presiding officer who shall not be respon-
sible to any other officer or employee of the
Commission. The officer who presides over the
rulemaking proceeding shall make a rec-
ommended decision based upon the findings
and conclusions of such officer as to all rel-
evant and material evidence, except that such
recommended decision may be made by an-
other officer if the officer who presided over
the proceeding is no longer available to the
Commission.

(C) Except as required for the disposition of
ex parte matters as authorized by law, no pre-
siding officer shall consult any person or party
with respect to any fact in issue unless such
officer gives notice and opportunity for all
parties to participate.

(2) Subject to paragraph (3) of this sub-
section, an interested person is entitled—

(A) to present his position orally or by
documentary submission (or both), and

(B) if the Commission determines that
there are disputed issues of material fact it
is necessary to resolve, to present such re-
buttal submissions and to conduct (or have
conducted under paragraph (3)(B)) such
cross-examination of persons as the Commis-

sion determines (i) to be appropriate, and (ii)

to be required for a full and true disclosure

with respect to such issues.

(3) The Commission may prescribe such rules
and make such rulings concerning proceedings
in such hearings as may tend to avoid unnec-
essary costs or delay. Such rules or rulings
may include (A) imposition of reasonable time
limits on each interested person’s oral presen-
tations, and (B) requirements that any cross-
examination to which a person may be enti-
tled under paragraph (2) be conducted by the
Commission on behalf of that person in such
manner as the Commission determines (i) to
be appropriate, and (ii) to be required for a full
and true disclosure with respect to disputed
issues of material fact.

(4)(A) Except as provided in subparagraph
(B), if a group of persons each of whom under
paragraphs (2) and (3) would be entitled to con-
duct (or have conducted) cross-examination
and who are determined by the Commission to
have the same or similar interests in the pro-
ceeding cannot agree upon a single representa-
tive of such interests for purposes of cross-ex-
amination, the Commission may make rules
and rulings (i) limiting the representation of
such interest, for such purposes, and (ii) gov-
erning the manner in which such cross-exam-
ination shall be limited.

(B) When any person who is a member of a
group with respect to which the Commission
has made a determination under subparagraph
(A) is unable to agree upon group representa-
tion with the other members of the group,
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then such person shall not be denied under the
authority of subparagraph (A) the opportunity
to conduct (or have conducted) cross-examina-
tion as to issues affecting his particular inter-
ests if (i) he satisfies the Commission that he
has made a reasonable and good faith effort to
reach agreement upon group representation
with the other members of the group and (ii)
the Commission determines that there are
substantial and relevant issues which are not
adequately presented by the group representa-
tive.

(5) A verbatim transcript shall be taken of
any oral presentation, and cross-examination,
in an informal hearing to which this sub-
section applies. Such transcript shall be avail-
able to the public.

(d) Statement of basis and purpose accom-
panying rule; “Commission” defined; judicial
review of amendment or repeal of rule; viola-
tion of rule

(1) The Commission’s statement of basis and
purpose to accompany a rule promulgated under
subsection (a)(1)(B) of this section shall include
(A) a statement as to the prevalence of the acts
or practices treated by the rule; (B) a statement
as to the manner and context in which such acts
or practices are unfair or deceptive; and (C) a
statement as to the economic effect of the rule,
taking into account the effect on small business
and consumers.

(2)(A) The term ‘“‘Commission” as used in this
subsection and subsections (b) and (c) of this
section includes any person authorized to act in
behalf of the Commission in any part of the
rulemaking proceeding.

(B) A substantive amendment to, or repeal of,
a rule promulgated under subsection (a)(1)(B) of
this section shall be prescribed, and subject to
judicial review, in the same manner as a rule
prescribed under such subsection. An exemption
under subsection (g) of this section shall not be
treated as an amendment or repeal of a rule.

(3) When any rule under subsection (a)(1)(B) of
this section takes effect a subsequent violation
thereof shall constitute an unfair or deceptive
act or practice in violation of section 45(a)(1) of
this title, unless the Commission otherwise ex-
pressly provides in such rule.

(e) Judicial review; petition; jurisdiction and
venue; rulemaking record; additional submis-
sions and presentations; scope of review and
relief; review by Supreme Court; additional
remedies

(1)(A) Not later than 60 days after a rule is
promulgated under subsection (a)(1)(B) of this
section by the Commission, any interested per-
son (including a consumer or consumer organi-
zation) may file a petition, in the United States
Court of Appeals for the District of Columbia
circuit or for the circuit in which such person
resides or has his principal place of business, for
judicial review of such rule. Copies of the peti-
tion shall be forthwith transmitted by the clerk
of the court to the Commission or other officer
designated by it for that purpose. The provisions
of section 2112 of title 28 shall apply to the filing
of the rulemaking record of proceedings on
which the Commission based its rule and to the
transfer of proceedings in the courts of appeals.
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(B) For purposes of this section, the term
“rulemaking record’” means the rule, its state-
ment of basis and purpose, the transcript re-
quired by subsection (c)(b) of this section, any
written submissions, and any other information
which the Commission considers relevant to
such rule.

(2) If the petitioner or the Commission applies
to the court for leave to make additional oral
submissions or written presentations and shows
to the satisfaction of the court that such sub-
missions and presentations would be material
and that there were reasonable grounds for the
submissions and failure to make such submis-
sions and presentations in the proceeding before
the Commission, the court may order the Com-
mission to provide additional opportunity to
make such submissions and presentations. The
Commission may modify or set aside its rule or
make a new rule by reason of the additional sub-
missions and presentations and shall file such
modified or new rule, and the rule’s statement
of basis of purpose, with the return of such sub-
missions and presentations. The court shall
thereafter review such new or modified rule.

(3) Upon the filing of the petition under para-
graph (1) of this subsection, the court shall have
jurisdiction to review the rule in accordance
with chapter 7 of title 56 and to grant appropriate
relief, including interim relief, as provided in
such chapter. The court shall hold unlawful and
set aside the rule on any ground specified in sub-
paragraphs (A), (B), (C), or (D) of section 706(2)
of title 5 (taking due account of the rule of prej-
udicial error), or if—

(A) the court finds that the Commission’s
action is not supported by substantial evi-
dence in the rulemaking record (as defined in
paragraph (1)(B) of this subsection) taken as a
whole, or

(B) the court finds that—

(i) a Commission determination under sub-
section (c) of this section that the petitioner
is not entitled to conduct cross-examination
or make rebuttal submissions, or

(ii) a Commission rule or ruling under sub-
section (c) of this section limiting the peti-
tioner’s cross-examination or rebuttal sub-
missions,

has precluded disclosure of disputed material
facts which was necessary for fair determina-
tion by the Commission of the rulemaking
proceeding taken as a whole.

The term ‘‘evidence’’, as used in this paragraph,
means any matter in the rulemaking record.

(4) The judgment of the court affirming or set-
ting aside, in whole or in part, any such rule
shall be final, subject to review by the Supreme
Court of the United States upon certiorari or
certification, as provided in section 1254 of title
28.

(5)(A) Remedies under the preceding para-
graphs of this subsection are in addition to and
not in lieu of any other remedies provided by
law.

(B) The United States Courts of Appeal shall
have exclusive jurisdiction of any action to ob-
tain judicial review (other than in an enforce-
ment proceeding) of a rule prescribed under sub-
section (a)(1)(B) of this section, if any district
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court of the United States would have had juris-
diction of such action but for this subparagraph.
Any such action shall be brought in the United
States Court of Appeals for the District of Co-
lumbia circuit, or for any circuit which includes
a judicial district in which the action could have
been brought but for this subparagraph.

(C) A determination, rule, or ruling of the
Commission described in paragraph (3)(B)(i) or
(ii) may be reviewed only in a proceeding under
this subsection and only in accordance with
paragraph (3)(B). Section 706(2)(E) of title 5 shall
not apply to any rule promulgated under sub-
section (a)(1)(B) of this section. The contents
and adequacy of any statement required by sub-
section (b)(1)(D) of this section shall not be sub-
ject to judicial review in any respect.

(f) Unfair or deceptive acts or practices by
banks, savings and loan institutions, or Fed-
eral credit unions; promulgation of regula-
tions by Board of Governors of Federal Re-
serve System, Federal Home Loan Bank
Board, and National Credit Union Adminis-
tration Board; agency enforcement and com-
pliance proceedings; violations; power of
other Federal agencies unaffected; reporting
requirements

(1) In order to prevent unfair or deceptive acts
or practices in or affecting commerce (including
acts or practices which are unfair or deceptive
to consumers) by banks or savings and loan in-
stitutions described in paragraph (3), each agen-
cy specified in paragraph (2) or (3) of this sub-
section shall establish a separate division of
consumer affairs which shall receive and take
appropriate action upon complaints with respect
to such acts or practices by banks or savings
and loan institutions described in paragraph (3)
subject to its jurisdiction. The Board of Gov-
ernors of the Federal Reserve System (with re-
spect to banks) and the Federal Home Loan
Bank Board (with respect to savings and loan in-
stitutions described in paragraph (3)) and the
National Credit Union Administration Board
(with respect to Federal credit unions described
in paragraph (4)) shall prescribe regulations to
carry out the purposes of this section, including
regulations defining with specificity such unfair
or deceptive acts or practices, and containing
requirements prescribed for the purpose of pre-
venting such acts or practices. Whenever the
Commission prescribes a rule under subsection
(a)(1)(B) of this section, then within 60 days
after such rule takes effect each such Board
shall promulgate substantially similar regula-
tions prohibiting acts or practices of banks or
savings and loan institutions described in para-
graph (3), or Federal credit unions described in
paragraph (4), as the case may be, which are sub-
stantially similar to those prohibited by rules of
the Commission and which impose substantially
similar requirements, unless (A) any such Board
finds that such acts or practices of banks or sav-
ings and loan institutions described in para-
graph (3), or Federal credit unions described in
paragraph (4), as the case may be, are not unfair
or deceptive, or (B) the Board of Governors of
the Federal Reserve System finds that imple-
mentation of similar regulations with respect to
banks, savings and loan institutions or Federal
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credit unions would seriously conflict with es-
sential monetary and payments systems policies
of such Board, and publishes any such finding,
and the reasons therefor, in the Federal Reg-
ister.

(2) ENFORCEMENT.—Compliance with regula-
tions prescribed under this subsection shall be
enforced under section 1818 of title 12, in the
case of—

(A) national banks, banks operating under
the code of law for the District of Columbia,
and Federal branches and Federal agencies of
foreign banks, by the division of consumer af-
fairs established by the Office of the Comp-
troller of the Currency;

(B) member banks of the Federal Reserve
System (other than national banks and banks
operating under the code of law for the Dis-
trict of Columbia), branches and agencies of
foreign banks (other than Federal branches,
Federal agencies, and insured State branches
of foreign banks), commercial lending compa-
nies owned or controlled by foreign banks, and
organizations operating under section 25 or
25(a)! of the Federal Reserve Act [12 U.S.C. 601
et seq., 611 et seq.], by the division of con-
sumer affairs established by the Board of Gov-
ernors of the Federal Reserve System; and

(C) banks insured by the Federal Deposit In-
surance Corporation (other2 banks referred to
in subparagraph (A) or (B)) and insured State
branches of foreign banks, by the division of
consumer affairs established by the Board of
Directors of the Federal Deposit Insurance
Corporation.

(3) Compliance with regulations prescribed
under this subsection shall be enforced under
section 1818 of title 12 with respect to savings as-
sociations as defined in section 1813 of title 12.

(4) Compliance with regulations prescribed
under this subsection shall be enforced with re-
spect to Federal credit unions under sections
1766 and 1786 of title 12.

(5) For the purpose of the exercise by any
agency referred to in paragraph (2) of its powers
under any Act referred to in that paragraph, a
violation of any regulation prescribed under this
subsection shall be deemed to be a violation of
a requirement imposed under that Act. In addi-
tion to its powers under any provision of law
specifically referred to in paragraph (2), each of
the agencies referred to in that paragraph may
exercise, for the purpose of enforcing compli-
ance with any regulation prescribed under this
subsection, any other authority conferred on it
by law.

(6) The authority of the Board of Governors of
the Federal Reserve System to issue regulations
under this subsection does not impair the au-
thority of any other agency designated in this
subsection to make rules respecting its own pro-
cedures in enforcing compliance with regula-
tions prescribed under this subsection.

(7) Each agency exercising authority under
this subsection shall transmit to the Congress
each year a detailed report on its activities
under this paragraph during the preceding cal-
endar year.

1See References in Text note below.

280 in original. Probably should be ‘‘(other than.
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The terms used in this paragraph that are not

defined in this subchapter or otherwise defined

in section 1813(s) of title 12 shall have the mean-

ing given to them in section 3101 of title 12.

(g) Exemptions and stays from application of
rules; procedures

(1) Any person to whom a rule under sub-
section (a)(1)(B) of this section applies may peti-
tion the Commission for an exemption from
such rule.

(2) If, on its own motion or on the basis of a
petition under paragraph (1), the Commission
finds that the application of a rule prescribed
under subsection (a)(1)(B) of this section to any
person or class or3 persons is not necessary to
prevent the unfair or deceptive act or practice
to which the rule relates, the Commaission may
exempt such person or class from all or part of
such rule. Section 553 of title 5 shall apply to ac-
tion under this paragraph.

(3) Neither the pendency of a proceeding under
this subsection respecting an exemption from a
rule, nor the pendency of judicial proceedings to
review the Commission’s action or failure to act
under this subsection, shall stay the applica-
bility of such rule under subsection (a)(1)(B) of
this section.

(h) Restriction on rulemaking authority of Com-
mission respecting children’s advertising
proceedings pending on May 28, 1980

The Commission shall not have any authority
to promulgate any rule in the children’s adver-
tising proceeding pending on May 28, 1980, or in
any substantially similar proceeding on the
basis of a determination by the Commission
that such advertising constitutes an unfair act
or practice in or affecting commerce.

(i) Meetings with outside parties

(1) For purposes of this subsection, the term
“‘outside party’” means any person other than
(A) a Commissioner; (B) an officer or employee
of the Commission; or (C) any person who has
entered into a contract or any other agreement
or arrangement with the Commission to provide
any goods or services (including consulting serv-
ices) to the Commission.

(2) Not later than 60 days after May 28, 1980,
the Commission shall publish a proposed rule,
and not later than 180 days after May 28, 1980,
the Commission shall promulgate a final rule,
which shall authorize the Commission or any
Commissioner to meet with any outside party
concerning any rulemaking proceeding of the
Commission. Such rule shall provide that—

(A) notice of any such meeting shall be in-
cluded in any weekly calendar prepared by the
Commission; and

(B) a verbatim record or a summary of any
such meeting, or of any communication relat-
ing to any such meeting, shall be kept, made
available to the public, and included in the
rulemaking record.

(j) Communications by investigative personnel
with staff of Commission concerning matters
outside rulemaking record prohibited

Not later than 60 days after May 28, 1980, the
Commission shall publish a proposed rule, and
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not later than 180 days after May 28, 1980, the
Commission shall promulgate a final rule, which
shall prohibit any officer, employee, or agent of
the Commission with any investigative responsi-
bility or other responsibility relating to any
rulemaking proceeding within any operating bu-
reau of the Commission, from communicating or
causing to be communicated to any Commis-
sioner or to the personal staff of any Commis-
sioner any fact which is relevant to the merits
of such proceeding and which is not on the rule-
making record of such proceeding, unless such
communication is made available to the public
and is included in the rulemaking record. The
provisions of this subsection shall not apply to
any communication to the extent such commu-
nication is required for the disposition of ex
parte matters as authorized by law.

(Sept. 26, 1914, ch. 311, §18, as added Pub. L.
93-637, title II, §202(a), Jan. 4, 1975, 88 Stat. 2193;
amended Pub. L. 96-37, §1(c), July 23, 1979, 93
Stat. 95; Pub. L. 96-221, title VI, §610(b), Mar. 31,
1980, 94 Stat. 174; Pub. L. 96-252, §§7-11(a), 12,
May 28, 1980, 94 Stat. 376-379; Pub. L. 100-86, title
VII, §715(c), Aug. 10, 1987, 101 Stat. 655; Pub. L.
101-73, title VII, §744(t), Aug. 9, 1989, 103 Stat.
441; Pub. L. 102-242, title II, §212(g)(2), Dec. 19,
1991, 105 Stat. 2302; Pub. L. 102-550, title XVI,
§1604(a)(9), Oct. 28, 1992, 106 Stat. 4082; Pub. L.
103-312, §§3, 5, Aug. 26, 1994, 108 Stat. 1691, 1692;
Pub. L. 103-437, §5(a), Nov. 2, 1994, 108 Stat. 4582.)

REFERENCES IN TEXT

Section 25(a) of the Federal Reserve Act, referred to
in subsec. (f)(2)(B), which is classified to subchapter II
(§611 et seq.) of chapter 6 of Title 12, Banks and Bank-
ing, was renumbered section 25A of that act by Pub. L.
102242, title I, §142(e)(2), Dec. 19, 1991, 105 Stat. 2281.
Section 25 of the Federal Reserve Act is classified to
subchapter I (§601 et seq.) of chapter 6 of Title 12.

PRIOR PROVISIONS

A prior section 18 of act Sept. 26, 1914, ch. 311, was re-
numbered section 25 and is classified to section 58 of
this title.

AMENDMENTS

1994—Subsec. (a)(1). Pub. L. 103-312, §3(b), substituted
‘“‘subsection (h)” for ‘‘subsection (i)’ in introductory
provisions.

Subsec. ()(2)(B), (C). Pub. L. 103-437 substituted
‘“Committee on Energy and Commerce’” for ‘“‘Com-
mittee on Interstate and Foreign Commerce’’.

Subsec. (b)(3). Pub. L. 103-312, §5, added par. (3).

Subsecs. (h) to (k). Pub. L. 103-312, §3(a), redesignated
subsecs. (i) to (k) as (h) to (j), respectively, and struck
out former subsec. (h) which provided for compensation
for attorney fees, expert witness fees, etc., incurred in
rulemaking proceedings, limitation on amount, and es-
tablishment of small business outreach program.

1992—Subsec. (£)(2)(A). Pub. L. 102-550 substituted ‘‘di-
vision” for ‘‘divisions’’.

1991—Subsec. (f). Pub. L. 102-242, §212(g)(2)(B), in-
serted at end ‘‘The terms used in this paragraph that
are not defined in this subchapter or otherwise defined
in section 1813(s) of title 12 shall have the meaning
given to them in section 3101 of title 12.”’

Subsec. (£)(2). Pub. L. 102-242, §212(g)(2)(A), added par.
(2) and struck out former par. (2) which read as follows:
‘“Compliance with regulations prescribed under this
subsection shall be enforced under section 1818 of title
12, in the case of—

“(A) national banks and banks operating under the
code of law for the District of Columbia, by the divi-
sion of consumer affairs established by the Comp-
troller of the Currency;
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‘“(B) member banks of the Federal Reserve System
(other than banks referred to in subparagraph (A)) by
the division of consumer affairs established by the
Board of Governors of the Federal Reserve System;
and

‘“(C) banks insured by the Federal Deposit Insur-
ance Corporation (other than banks referred to in
subparagraph (A) or (B)), by the division of consumer
affairs established by the Board of Directors of the
Federal Deposit Insurance Corporation.”’
1989—Subsec. (f)(3). Pub. L. 101-73 amended par. (3)

generally. Prior to amendment, par. (3) read as follows:
“‘Compliance with regulations prescribed under this
subsection shall be enforced under section 5 of the
Home Owners’ Loan Act of 1933 (12 U.S.C. 1464) with re-
spect to Federal savings and loan associations, section
407 of the National Housing Act (12 U.S.C. 1730) with re-
spect to insured institutions, and sections 6(i) and 17 of
the Federal Home Loan Bank Act (12 U.S.C. 1426(i),
1437) with respect to savings and loan institutions
which are members of a Federal Home Loan Bank, by
a division of consumer affairs to be established by the
Federal Home Loan Bank Board pursuant to the Fed-
eral Home Loan Bank Act.”

1987—Subsec. (f)(1). Pub. L. 100-86, §715(c)(1), (2), in
second sentence inserted ‘‘and the National Credit
Union Administration Board (with respect to Federal
credit unions described in paragraph (4))” and in last
sentence inserted ‘‘or Federal credit unions described
in paragraph (4),” in two places, substituted ‘‘any
such” for ‘‘either such’, and inserted ‘¢, savings and
loan institutions or Federal credit unions”.

Subsec. (f)(4) to (7). Pub. L. 100-86, §715(c)(3), added
par. (4) and redesignated former pars. (4) to (6) as (5) to
(7, respectively.

1980—Subsec. (a)(1). Pub. L. 96-252, §§7, 11(a)(2), in
provisions preceding subpar. (A) substituted ‘‘Except as
provided in subsection (i) of this section, the’ for
“The” and in subpar. (B) inserted ‘‘, except that the
Commission shall not develop or promulgate any trade
rule or regulation with regard to the regulation of the
development and utilization of the standards and cer-
tification activities pursuant to this section” after
‘‘section 45(a)(1) of this title)”’.

Subsec. (b). Pub. L. 96-252, §§8(a), 11(a)(3), designated
existing provisions as par. (1) and cls. (1) to (4) thereof
as subpars. (A) to (D) and, subpar. (A) thereof, inserted
‘“‘the text of the rule, including any alternatives, which
the Commission proposes to promulgate, and’ after
“particularity’’, and added par. (2).

Subsec. (¢). Pub. L. 96-252, §8(b)(1), in provisions pre-
ceding par. (1) substituted ‘‘subsection (b)(1)(C)” for
“subsection (b)(3)”.

Subsec. (¢)(1). Pub. L. 96-252, §9(a)(2), added par. (1).
Former par. (1) redesignated (2).

Subsec. (¢)(2). Pub. L. 96-252, §9(a)(1), (b)(1), redesig-
nated former par. (1) as (2), substituted ‘‘paragraph (3)”’
for ‘‘paragraph (2)” and ‘‘paragraph (3)(B)”’ for ‘‘para-
graph (2)(B)”’. Former par. (2) redesignated (3).

Subsec. (¢)(3). Pub. L. 96-252, §9(a)(1), (b)(2), redesig-
nated former par. (2) as (3) and substituted ‘‘paragraph
(2)” for ‘“‘paragraph (1)”. Former par. (3) redesignated
4).

Subsec. (c)(4), (5). Pub. L. 96-252, §9(a)(1), (b)(3), redes-
ignated former par. (3) as (4) and substituted in subpar.
(A) “paragraph (2) and (3)” for ‘‘paragraphs (1) and (2).
Former par. (4) redesignated (5).

Subsec. (e). Pub. L. 96-252, §§8(b)(2), 9(c), substituted
in par. (1)(B) ‘‘subsection (c)(5)”’ for ‘‘subsection (c)(4)”’
and in par. (5)(C) ‘‘subsection (b)(1)(D)” for ‘‘subsection
(b)4)”.

Subsec. (£)(6). Pub. L. 96-221 struck out requirement
that the report be made not later than every March 15.

Subsec. (h)(2). Pub. L. 96-252, §10(b), substituted pro-
visions reserving an amount equal to 25 percent of the
amount appropriated for the payment of compensation
under this subsection to be available solely for the pay-
ment of compensation to persons who either would be
regulated by a proposed rule or represent persons who
would be so regulated for provisions restricting the ag-
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gregate amount of compensation paid under this sub-
section in any fiscal year to all persons, who in rule-
making proceedings in which they receive compensa-
tion, are persons who would be regulated by the pro-
posed rule or represent persons who would be so regu-
lated, to an amount not in excess of 256 percent of the
aggregate amount paid as compensation under this sub-
section.

Subsec. (h)(3). Pub. L. 96-252, §10(a), (e), temporarily
added par. (3) and redesignated former par. (3) as (4).
See Effective and Termination Dates of 1980 Amend-
ments note below.

Subsec. (h)(4). Pub. L. 96-252, §10(a), (c), (e), tempo-
rarily redesignated former par. (3) as (4) and sub-
stituted “$750,000”" for ‘“$1,000,000”. See Effective and
Termination Dates of 1980 Amendments note below.

Subsec. (h)(5). Pub. L. 96-252, §10(d), (e), added par. (5)
to be redesignated (4) effective Sept. 30, 1983. See Effec-
tive and Termination Dates of 1980 Amendments note
below.

Subsec. (i). Pub. L. 96-252, §11(a)(1), added subsec. (i).

Subsecs. (j), (k). Pub. L. 96-252, §12, added subsecs. (j)
and (k).

1979—Subsec. (£)(1). Pub. L. 96-37, §1(c)(1), inserted
provisions relating to savings and loan institutions and
to regulations with respect to savings and loan institu-
tions promulgated by Federal Home Loan Bank Board.

Subsec. (f)(3) to (6). Pub. L. 96-37, §1(c)(2), added par.
(3) and redesignated former pars. (3) to (5) as (4) to (6),
respectively.

CHANGE OF NAME

Committee on Energy and Commerce of House of
Representatives treated as referring to Committee on
Commerce of House of Representatives by section 1(a)
of Pub. L. 104-14, set out as a note preceding section 21
of Title 2, The Congress. Committee on Commerce of
House of Representatives changed to Committee on En-
ergy and Commerce of House of Representatives, and
jurisdiction over matters relating to securities and ex-
changes and insurance generally transferred to Com-
mittee on Financial Services of House of Representa-
tives by House Resolution No. 5, One Hundred Seventh
Congress, Jan. 3, 2001.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by section 5 of Pub. L. 103-312 applicable
only to rulemaking proceedings initiated after Aug. 26,
1994, and not to be construed to affect in any manner
a rulemaking proceeding initiated before such date, see
section 15(b) of Pub. L. 103-312, set out as a note under
section 45 of this title.

EFFECTIVE DATE OF 1992 AMENDMENT

Amendment by Pub. L. 102-550 effective as if included
in the Federal Deposit Insurance Corporation Improve-
ment Act of 1991, Pub. L. 102-242, as of Dec. 19, 1991, see
section 1609(a) of Pub. L. 102-550, set out as a note
under section 191 of this title.

EFFECTIVE AND TERMINATION DATES OF 1980
AMENDMENTS

Section 10(e) of Pub. L. 96-252 provided that: ‘“The
amendments made in subsection (a) and subsection (c)
[amending this section] are repealed, effective at the
end of fiscal year 1982. Effective upon such repeal, para-
graph (5) of section 18(h) of the Federal Trade Commis-
sion Act [subsec. (h)(b) of this section], as added by sub-
section (d), is redesignated as paragraph (4) of section
18(h) of such Act.”

Pub. L. 97-377, title I, §101(d), Dec. 21, 1982, 96 Stat.
1866, 1870, provided in part that: ‘“‘Notwithstanding any
other provision of law, the provisions of sections 10
[amending this section and enacting provision set out
as first paragraph of this note], 11(b) [set out as a note
below], 18 [set out as a note under section 57c of this
title], 20 [set out as a note under section 57c of this
title] and 21 [enacting section 57a-1 of this title and en-
acting a provision set out as a note under section 57a-1
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of this title], of the Federal Trade Commission Im-
provements Act of 1980 (Public Law 96-252; 94 Stat. 374)
are hereby extended until the termination date set
forth in section 102(c) of H.J. Res. 631 [Sept. 30, 1983] as
enacted into law [Pub. L. 97-377], notwithstanding sub-
sections 10(e) [see paragraph above] and 21(i) [set out as
a note under section 57a-1 of this title] of the Federal
Trade Commission Improvements Act of 1980 (Public
Law 96-252; 94 Stat. 374).”

Section 11(c) of Pub. L. 96-252 provided that: ‘“The
amendments made in subsection (a) [amending this sec-
tion] shall take effect on the date of the enactment of
this Act [May 28, 1980]. The children’s advertising pro-
ceeding pending on the date of the enactment of this
Act shall not proceed further until such time as the
Commission has complied with section 18(b)(1)(A) of the
Federal Trade Commission Act [subsec. (b)(1)(A) of this
section], as amended by subsection (a)(3) and as so re-
designated in section 8(a). In any such further pro-
ceeding, interested parties shall be given a reasonable
opportunity to present their views in accordance with
section 18(b)(1)(B) of the Federal Trade Commission
Act, as so redesignated in section 8(a) [subsec. (b)(1)(B)
of this section], section 18(b)(1)(C) of such Act, as so re-
designated in section 8(a) [subsec. (b)(1)(C) of this sec-
tion], and section 18(c) of such Act (156 U.S.C. 57a(c)).”

Amendment by Pub. L. 96-252 effective May 28, 1980,
see section 23 of Pub. L. 96-252, set out as an Effective
Date of 1980 Amendment note under section 45 of this
title.

Amendment by Pub. L. 96-221 effective on expiration
of two years and six months after Mar. 31, 1980, with all
regulations, forms and clauses required to be prescribed
to be promulgated at least one year prior to such effec-
tive date, and allowing any creditor to comply with
any amendments, in accordance with the regulations,
forms, and clauses prescribed by the Board prior to
such effective date, see section 625 of Pub. L. 96-221, set
out as an Effective Date of 1980 Amendment note under
section 1602 of this title.

TRANSFER OF FUNCTIONS

Federal Home Loan Bank Board abolished and func-
tions transferred, see sections 401 to 406 of Pub. L.
101-73, set out as a note under section 1437 of Title 12,
Banks and Banking.

RESTRICTION ON USE OF FUNDS FOR PURPOSE OF
INITIATING NEW RULEMAKING PROCEEDING

Section 11(b) of Pub. L. 96-252 prohibited the Federal
Trade Commission from using any funds authorized to
be appropriated to carry out this subchapter for fiscal
year 1980, 1981, or 1982 (or 1983 as extended by Pub. L.
97-377, title I §101(d), Dec. 21, 1982, 96 Stat. 1870), under
section 57c of this title, for the purpose of initiating
any new rulemaking proceeding under this section
which was intended to result in, or which might result
in, the promulgation of any rule by the Commission
which prohibited or otherwise regulated any commer-
cial advertising on the basis of a determination by the
Commission that such commercial advertising con-
stituted an unfair act or practice in or affecting com-
merce.

RESTRICTION ON USE OF FUNDS RESPECTING
REGULATION OF FUNERAL INDUSTRY; EXCEPTION

Section 19 of Pub. L. 96-252 prohibited the Federal
Trade Commission from using any funds authorized to
be appropriated to carry out this subchapter for fiscal
year 1980, 1981, or 1982, under section 57c of this title to
issue the proposed trade regulation rule which was pub-
lished in the Federal Register of Aug. 29, 1975, begin-
ning at page 39901, and which relates to the regulation
of funeral industry practices, in final form or a sub-
stantially similar proposed or final trade regulation
rule unless the final rule met specific requirements and
the Commission followed specific procedures.
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OVERSIGHT HEARINGS WITH RESPECT TO FEDERAL
TRADE COMMISSION

Section 22 of Pub. L. 96-252 required the Consumer
Subcommittee of the Committee on Commerce,
Science, and Transportation of the Senate to conduct
an oversight hearing with respect to the Federal Trade
Commission at least once during the first 6 calendar
months, and at least once during the last 6 calendar
months, of each of the fiscal years 1980, 1981, and 1982.

APPLICABILITY OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES RULEMAKING PROCEDURES TO RULES
CLASSIFYING CORPORATIONS PROMULGATED PRIOR TO
JANUARY 4, 1975

Section 202(c) of Pub. L. 93-637 provided that:

‘(1) The amendments made by subsections (a) and (b)
of this section [enacting this section and amending sec-
tion 46 of this title] shall not affect the validity of any
rule which was promulgated under section 6(g) of the
Federal Trade Commission Act [section 46(g) of this
title] prior to the date of enactment of this section
[Jan. 4, 1975]. Any proposed rule under section 6(g) of
such Act with respect to which presentation of data,
views, and arguments was substantially completed be-
fore such date may be promulgated in the same manner
and with the same validity as such rule could have been
promulgated had this section not been enacted.

‘“(2) If a rule described in paragraph (1) of this sub-
section is valid and if section 18 of the Federal Trade
Commission Act [this section] would have applied to
such rule had such rule been promulgated after the
date of enactment of this Act, any substantive change
in the rule after it has been promulgated shall be made
in accordance with such section 18.”

STUDY, EVALUATION, AND REPORT BY FEDERAL TRADE
COMMISSION AND ADMINISTRATIVE CONFERENCE OF
UNITED STATES ON UNFAIR OR DECEPTIVE ACTS OR
PRACTICES; RULEMAKING PROCEDURES

Section 202(d) of Pub. L. 93-637, as amended by Pub.
L. 94-299, §2, May 29, 1976, 90 Stat. 588; Pub. L. 95-558,
Nov. 1, 1978, 92 Stat. 2130, required the Federal Trade
Commission and the Administrative Conference of the
United States, not later than June 30, 1979, to conduct
a study and submit a report to Congress on the rule-
making procedures under section 57a of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 44, 45, 45a, 46,
57b-3, 2309, 2823, 5711, 5721, 6102, 6502, 7607, 7608, 7706 of
this title; title 12 sections 14, 247, 1827; title 49 section
32908.

§ 57a-1. Omitted

CODIFICATION

Section, Pub. L. 96-252, §21(a)-(h), May 28, 1980, 94
Stat. 393; H. Res. 549, Mar. 25, 1980; Pub. L. 98-620, title
IV, §402(13), Nov. 8, 1984, 98 Stat. 3358, provided proce-
dures for review by Congress of final rules promulgated
by the Federal Trade Commission.

EFFECTIVE DATE; TERMINATION DATE

Section 21(i) of Pub. L. 96-252 provided that: ‘“The
provisions of this section shall take effect on the date
of the enactment of this Act [May 28, 1980] and shall
cease to have any force or effect after September 30,
1982.”

Pub. L. 97377, title I, §101(d), Dec. 21, 1982, 96 Stat.
1870, provided in part that notwithstanding any other
provision of law, the provisions of section 21 of the Fed-
eral Trade Commission Improvements Act of 1980 [Pub.
L. 96-252], which enacted this section and enacted pro-
visions set out as a note under this section, were ex-
tended until Sept. 30, 1983, notwithstanding section
21(i) of such Act.
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§57b. Civil actions for violations of rules and
cease and desist orders respecting unfair or
deceptive acts or practices

(a) Suits by Commission against persons, part-
nerships, or corporations; jurisdiction; relief
for dishonest or fraudulent acts

(1) If any person, partnership, or corporation
violates any rule under this subchapter respect-
ing unfair or deceptive acts or practices (other
than an interpretive rule, or a rule violation of
which the Commission has provided is not an
unfair or deceptive act or practice in violation
of section 45(a) of this title), then the Commis-
sion may commence a civil action against such
person, partnership, or corporation for relief
under subsection (b) of this section in a United
States district court or in any court of com-
petent jurisdiction of a State.

(2) If any person, partnership, or corporation
engages in any unfair or deceptive act or prac-
tice (within the meaning of section 45(a)(1) of
this title) with respect to which the Commission
has issued a final cease and desist order which is
applicable to such person, partnership, or cor-
poration, then the Commission may commence a
civil action against such person, partnership, or
corporation in a United States district court or
in any court of competent jurisdiction of a
State. If the Commission satisfies the court that
the act or practice to which the cease and desist
order relates is one which a reasonable man
would have known under the circumstances was
dishonest or fraudulent, the court may grant re-
lief under subsection (b) of this section.

(b) Nature of relief available

The court in an action under subsection (a) of
this section shall have jurisdiction to grant such
relief as the court finds necessary to redress in-
jury to consumers or other persons, partner-
ships, and corporations resulting from the rule
violation or the unfair or deceptive act or prac-
tice, as the case may be. Such relief may in-
clude, but shall not be limited to, rescission or
reformation of contracts, the refund of money or
return of property, the payment of damages, and
public notification respecting the rule violation
or the unfair or deceptive act or practice, as the
case may be; except that nothing in this sub-
section is intended to authorize the imposition
of any exemplary or punitive damages.

(¢) Conclusiveness of findings of Commission in
cease and desist proceedings; notice of judi-
cial proceedings to injured persons, etc.

(1) If (A) a cease and desist order issued under
section 45(b) of this title has become final under
section 45(g) of this title with respect to any
person’s, partnership’s, or corporation’s rule vio-
lation or unfair or deceptive act or practice, and
(B) an action under this section is brought with
respect to such person’s, partnership’s, or cor-
poration’s rule violation or act or practice, then
the findings of the Commission as to the mate-
rial facts in the proceeding under section 45(b) of
this title with respect to such person’s, partner-
ship’s, or corporation’s rule violation or act or
practice, shall be conclusive unless (i) the terms
of such cease and desist order expressly provide
that the Commission’s findings shall not be con-
clusive, or (ii) the order became final by reason
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of section 45(g)(1) of this title, in which case
such finding shall be conclusive if supported by
evidence.

(2) The court shall cause notice of an action
under this section to be given in a manner which
is reasonably calculated, under all of the cir-
cumstances, to apprise the persons, partner-
ships, and corporations allegedly injured by the
defendant’s rule violation or act or practice of
the pendency of such action. Such notice may,
in the discretion of the court, be given by publi-
cation.

(d) Time for bringing of actions

No action may be brought by the Commission
under this section more than 3 years after the
rule violation to which an action under sub-
section (a)(1) of this section relates, or the un-
fair or deceptive act or practice to which an ac-
tion under subsection (a)(2) of this section re-
lates; except that if a cease and desist order
with respect to any person’s, partnership’s, or
corporation’s rule violation or unfair or decep-
tive act or practice has become final and such
order was issued in a proceeding under section
45(b) of this title which was commenced not
later than 3 years after the rule violation or act
or practice occurred, a civil action may be com-
menced under this section against such person,
partnership, or corporation at any time before
the expiration of one year after such order be-
comes final.

(e) Availability of additional Federal or State
remedies; other authority of Commission un-
affected

Remedies provided in this section are in addi-
tion to, and not in lieu of, any other remedy or
right of action provided by State or Federal law.
Nothing in this section shall be construed to af-
fect any authority of the Commission under any
other provision of law.

(Sept. 26, 1914, ch. 311, §19, as added Pub. L.
93-637, title II, §206(a), Jan. 4, 1975, 88 Stat. 2201.)

EFFECTIVE DATE

Section 206(b) of Pub. L. 93-637 provided that: ‘“The
amendment made by subsection (a) of this section [en-
acting this section] shall not apply to—

‘(1) any violation of a rule to the extent that such
violation occurred before the date of enactment of
this Act [Jan. 4, 1975], or

‘(2) any act or practice with respect to which the
Commission issues a cease-and-desist order, to the
extent that such act or practice occurred before the
date of enactment of this Act [Jan. 4, 1975], unless
such order was issued after such date and the person,
partnership or corporation against whom such an
order was issued had been notified in the complaint,
or in the notice or order attached thereto, that con-
sumer redress may be sought.”

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 45, 56 of this
title; title 21 section 378.
§ 57b-1. Civil investigative demands
(a) Definitions

For purposes of this section:

(1) The terms ‘‘civil investigative demand”’
and ‘“‘demand” mean any demand issued by the
commission under subsection (c)(1) of this sec-
tion.
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(2) The term ‘“‘Commission investigation”
means any inquiry conducted by a Commis-
sion investigator for the purpose of
ascertaining whether any person is or has been
engaged in any unfair or deceptive acts or
practices in or affecting commerce (within the
meaning of section 45(a)(1) of this title) or in
any antitrust violations.

(8) The term ‘“‘Commission investigator”
means any attorney or investigator employed
by the Commission who is charged with the
duty of enforcing or carrying into effect any
provisions relating to unfair or deceptive acts
or practices in or affecting commerce (within
the meaning of section 45(a)(1) of this title) or
any provisions relating to antitrust violations.

(4) The term ‘‘custodian’ means the custo-
dian or any deputy custodian designated under
section 57b-2(b)(2)(A) of this title.

(6) The term ‘‘documentary material” in-
cludes the original or any copy of any book,
record, report, memorandum, paper, commu-
nication, tabulation, chart, or other docu-
ment.

(6) The term ‘‘person’ means any natural
person, partnership, corporation, association,
or other legal entity, including any person
acting under color or authority of State law.

(7) The term ‘‘violation’ means any act or
omission constituting an unfair or deceptive
act or practice in or affecting commerce
(within the meaning of section 45(a)(1) of this
title) or any antitrust violation.

(8) The term ‘‘antitrust violation’” means—

(A) any unfair method of competition
(within the meaning of section 45(a)(1) of
this title);

(B) any violation of the Clayton Act [15
U.S.C. 12 et seq.] or of any other Federal
statute that prohibits, or makes available to
the Commission a civil remedy with respect
to, any restraint upon or monopolization of
interstate or foreign trade or commerce;

(C) with respect to the International Anti-
trust Enforcement Assistance Act of 1994 [15
U.S.C. 6201 et seq.], any violation of any of
the foreign antitrust laws (as defined in sec-
tion 12 of such Act [156 U.S.C. 6211]) with re-
spect to which a request is made under sec-
tion 3 of such Act [15 U.S.C. 6202]; or

(D) any activity in preparation for a merg-
er, acquisition, joint venture, or similar
transaction, which if consummated, may re-
sult in any such unfair method of competi-
tion or in any such violation.

(b) Actions conducted by Commission respecting
unfair or deceptive acts or practices in or af-
fecting commerce

For the purpose of investigations performed
pursuant to this section with respect to unfair
or deceptive acts or practices in or affecting
commerce (within the meaning of section
45(a)(1) of this title); all actions of the Commis-
sion taken under section 46 and section 49 of this
title shall be conducted pursuant to subsection
(c) of this section.

(c) Issuance of demand; contents; service;
verified return; sworn certificate; answers;
taking of oral testimony

(1) Whenever the Commission has reason to be-
lieve that any person may be in possession, cus-
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tody, or control of any documentary material or
tangible things, or may have any information,
relevant to unfair or deceptive acts or practices
in or affecting commerce (within the meaning of
section 45(a)(1) of this title), or to antitrust vio-
lations, the Commission may, before the institu-
tion of any proceedings under this subchapter,
issue in writing, and cause to be served upon
such person, a civil investigative demand requir-
ing such person to produce such documentary
material for inspection and copying or reproduc-
tion, to submit such tangible things, to file
written reports or answers to questions, to give
oral testimony concerning documentary mate-
rial or other information, or to furnish any com-
bination of such material, answers, or testi-
mony.

(2) Each civil investigative demand shall state
the nature of the conduct constituting the al-
leged violation which is under investigation and
the provision of law applicable to such violation.

(3) Each civil investigative demand for the
production of documentary material shall—

(A) describe each class of documentary ma-
terial to be produced under the demand with
such definiteness and certainty as to permit
such material to be fairly identified;

(B) prescribe a return date or dates which
will provide a reasonable period of time within
which the material so demanded may be as-
sembled and made available for inspection and
copying or reproduction; and

(C) identify the custodian to whom such ma-
terial shall be made available.

(4) Each civil investigative demand for the
submission of tangible things shall—

(A) describe each class of tangible things to
be submitted under the demand with such defi-
niteness and certainty as to permit such
things to be fairly identified;

(B) prescribe a return date or dates which
will provide a reasonable period of time within
which the things so demanded may be assem-
bled and submitted; and

(C) identify the custodian to whom such
things shall be submitted.

(5) BEach civil investigative demand for written
reports or answers to questions shall—

(A) propound with definiteness and certainty
the reports to be produced or the questions to
be answered;

(B) prescribe a date or dates at which time
written reports or answers to questions shall
be submitted; and

(C) identify the custodian to whom such re-
ports or answers shall be submitted.

(6) Each civil investigative demand for the giv-
ing of oral testimony shall—
(A) prescribe a date, time, and place at
which oral testimony shall be commenced; and
(B) identify a Commission investigator who
shall conduct the investigation and the custo-
dian to whom the transcript of such investiga-
tion shall be submitted.

(T(A) Any civil investigative demand may be
served by any Commission investigator at any
place within the territorial jurisdiction of any
court of the United States.

(B) Any such demand or any enforcement peti-
tion filed under this section may be served upon
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any person who is not found within the terri-
torial jurisdiction of any court of the United
States, in such manner as the Federal Rules of
Civil Procedure prescribe for service in a foreign
nation.

(C) To the extent that the courts of the United
States have authority to assert jurisdiction over
such person consistent with due process, the
United States District Court for the District of
Columbia shall have the same jurisdiction to
take any action respecting compliance with this
section by such person that such district court
would have if such person were personally with-
in the jurisdiction of such district court.

(8) Service of any civil investigative demand
or any enforcement petition filed under this sec-
tion may be made upon a partnership, corpora-
tion, association, or other legal entity by—

(A) delivering a duly executed copy of such
demand or petition to any partner, executive
officer, managing agent, or general agent of
such partnership, corporation, association, or
other legal entity, or to any agent of such
partnership, corporation, association, or other
legal entity authorized by appointment or by
law to receive service of process on behalf of
such partnership, corporation, association, or
other legal entity;

(B) delivering a duly executed copy of such
demand or petition to the principal office or
place of business of the partnership, corpora-
tion, association, or other legal entity to be
served; or

(C) depositing a duly executed copy in the
United States mails, by registered or certified
mail, return receipt requested, duly addressed
to such partnership, corporation, association,
or other legal entity at its principal office or
place of business.

(9) Service of any civil investigative demand
or of any enforcement petition filed under this
section may be made upon any natural person
by—

(A) delivering a duly executed copy of such
demand or petition to the person to be served;
or

(B) depositing a duly executed copy in the
United States mails by registered or certified
mail, return receipt requested, duly addressed
to such person at his residence or principal of-
fice or place of business.

(10) A verified return by the individual serving
any civil investigative demand or any enforce-
ment petition filed under this section setting
forth the manner of such service shall be proof
of such service. In the case of service by reg-
istered or certified mail, such return shall be ac-
companied by the return post office receipt of
delivery of such demand or enforcement peti-
tion.

(11) The production of documentary material
in response to a civil investigative demand shall
be made under a sworn certificate, in such form
as the demand designates, by the person, if a
natural person, to whom the demand is directed
or, if not a natural person, by any person having
knowledge of the facts and circumstances relat-
ing to such production, to the effect that all of
the documentary material required by the de-
mand and in the possession, custody, or control
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of the person to whom the demand is directed
has been produced and made available to the
custodian.

(12) The submission of tangible things in re-
sponse to a civil investigative demand shall be
made under a sworn certificate, in such form as
the demand designates, by the person to whom
the demand is directed or, if not a natural per-
son, by any person having knowledge of the
facts and circumstances relating to such produc-
tion, to the effect that all of the tangible things
required by the demand and in the possession,
custody, or control of the person to whom the
demand is directed have been submitted to the
custodian.

(13) Each reporting requirement or question in
a civil investigative demand shall be answered
separately and fully in writing under oath, un-
less it is objected to, in which event the reasons
for the objection shall be stated in lieu of an an-
swer, and it shall be submitted under a sworn
certificate, in such form as the demand des-
ignates, by the person, if a natural person, to
whom the demand is directed or, if not a natural
person, by any person responsible for answering
each reporting requirement or question, to the
effect that all information required by the de-
mand and in the possession, custody, control, or
knowledge of the person to whom the demand is
directed has been submitted.

(14)(A) Any Commission investigator before
whom oral testimony is to be taken shall put
the witness on oath or affirmation and shall per-
sonally, or by any individual acting under his
direction and in his presence, record the testi-
mony of the witness. The testimony shall be
taken stenographically and transcribed. After
the testimony is fully transcribed, the Commis-
sion investigator before whom the testimony is
taken shall promptly transmit a copy of the
transcript of the testimony to the custodian.

(B) Any Commission investigator before whom
oral testimony is to be taken shall exclude from
the place where the testimony is to be taken all
other persons except the person giving the testi-
mony, his attorney, the officer before whom the
testimony is to be taken, and any stenographer
taking such testimony.

(C) The oral testimony of any person taken
pursuant to a civil investigative demand shall
be taken in the judicial district of the United
States in which such person resides, is found, or
transacts business, or in such other place as
may be agreed upon by the Commission investi-
gator before whom the oral testimony of such
person is to be taken and such person.

(D)(i) Any person compelled to appear under a
civil investigative demand for oral testimony
pursuant to this section may be accompanied,
represented, and advised by an attorney. The at-
torney may advise such person, in confidence,
either upon the request of such person or upon
the initiative of the attorney, with respect to
any question asked of such person.

(ii) Such person or attorney may object on the
record to any question, in whole or in part, and
shall briefly state for the record the reason for
the objection. An objection may properly be
made, received, and entered upon the record
when it is claimed that such person is entitled
to refuse to answer the question on grounds of
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any constitutional or other legal right or privi-
lege, including the privilege against self-in-
crimination. Such person shall not otherwise ob-
ject to or refuse to answer any question, and
shall not himself or through his attorney other-
wise interrupt the oral examination. If such per-
son refuses to answer any question, the Commis-
sion may petition the district court of the
United States pursuant to this section for an
order compelling such person to answer such
question.

(iii) If such person refuses to answer any ques-
tion on grounds of the privilege against self-in-
crimination, the testimony of such person may
be compelled in accordance with the provisions
of section 6004 of title 18.

(E)(i) After the testimony of any witness is
fully transcribed, the Commission investigator
shall afford the witness (who may be accom-
panied by an attorney) a reasonable opportunity
to examine the transcript. The transcript shall
be read to or by the witness, unless such exam-
ination and reading are waived by the witness.
Any changes in form or substance which the wit-
ness desires to make shall be entered and identi-
fied upon the transcript by the Commission in-
vestigator with a statement of the reasons given
by the witness for making such changes. The
transcript shall then be signed by the witness,
unless the witness in writing waives the signing,
is ill, cannot be found, or refuses to sign.

(ii) If the transcript is not signed by the wit-
ness during the 30-day period following the date
upon which the witness is first afforded a rea-
sonable opportunity to examine it, the Commis-
sion investigator shall sign the transcript and
state on the record the fact of the waiver, ill-
ness, absence of the witness, or the refusal to
sign, together with any reasons given for the
failure to sign.

(F) The Commission investigator shall certify
on the transcript that the witness was duly
sworn by him and that the transcript is a true
record of the testimony given by the witness,
and the Commission investigator shall promptly
deliver the transcript or send it by registered or
certified mail to the custodian.

(G) The Commission investigator shall furnish
a copy of the transcript (upon payment of rea-
sonable charges for the transcription) to the
witness only, except that the Commission may
for good cause limit such witness to inspection
of the official transcript of his testimony.

(H) Any witness appearing for the taking of
oral testimony pursuant to a civil investigative
demand shall be entitled to the same fees and
mileage which are paid to witnesses in the dis-
trict courts of the United States.

(d) Procedures for demand material

Materials received as a result of a civil inves-
tigative demand shall be subject to the proce-
dures established in section 57b-2 of this title.
(e) Petition for enforcement

Whenever any person fails to comply with any
civil investigative demand duly served upon him
under this section, or whenever satisfactory
copying or reproduction of material requested
pursuant to the demand cannot be accomplished
and such person refuses to surrender such mate-
rial, the Commission, through such officers or
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attorneys as it may designate, may file, in the
district court of the United States for any judi-
cial district in which such person resides, is
found, or transacts business, and serve upon
such person, a petition for an order of such court
for the enforcement of this section. All process
of any court to which application may be made
as provided in this subsection may be served in
any judicial district.

(f) Petition for order modifying or setting aside
demand

(1) Not later than 20 days after the service of
any civil investigative demand upon any person
under subsection (c¢) of this section, or at any
time before the return date specified in the de-
mand, whichever period is shorter, or within
such period exceeding 20 days after service or in
excess of such return date as may be prescribed
in writing, subsequent to service, by any Com-
mission investigator named in the demand, such
person may file with the Commission a petition
for an order by the Commission modifying or
setting aside the demand.

(2) The time permitted for compliance with
the demand in whole or in part, as deemed prop-
er and ordered by the Commission, shall not run
during the pendency of such petition at the
Commission, except that such person shall com-
ply with any portions of the demand not sought
to be modified or set aside. Such petition shall
specify each ground upon which the petitioner
relies in seeking such relief, and may be based
upon any failure of the demand to comply with
the provisions of this section, or upon any con-
stitutional or other legal right or privilege of
such person.

(g) Custodial control of documentary material,
tangible things, reports, etc.

At any time during which any custodian is in
custody or control of any documentary mate-
rial, tangible things, reports, answers to ques-
tions, or transcripts of oral testimony given by
any person in compliance with any civil inves-
tigative demand, such person may file, in the
district court of the United States for the judi-
cial district within which the office of such cus-
todian is situated, and serve upon such custo-
dian, a petition for an order of such court re-
quiring the performance by such custodian of
any duty imposed upon him by this section or
section 57b-2 of this title.

(h) Jurisdiction of court

Whenever any petition is filed in any district
court of the United States under this section,
such court shall have jurisdiction to hear and
determine the matter so presented, and to enter
such order or orders as may be required to carry
into effect the provisions of this section. Any
final order so entered shall be subject to appeal
pursuant to section 1291 of title 28. Any disobe-
dience of any final order entered under this sec-
tion by any court shall be punished as a con-
tempt of such court.

(i) Commission authority to issue subpoenas or
make demand for information

Notwithstanding any other provision of law,

the Commission shall have no authority to issue
a subpoena or make a demand for information,
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under authority of this subchapter or any other
provision of law, unless such subpoena or de-
mand for information is signed by a Commis-
sioner acting pursuant to a Commission resolu-
tion. The Commission shall not delegate the
power conferred by this section to sign sub-
poenas or demands for information to any other
person.

(j) Applicability of this section

The provisions of this section shall not—

(1) apply to any proceeding under section
45(b) of this title, any proceeding under sec-
tion 11(b) of the Clayton Act (15 U.S.C. 21(b)),
or any adjudicative proceeding under any
other provision of law; or

(2) apply to or affect the jurisdiction, duties,
or powers of any agency of the Federal Gov-
ernment, other than the Commission, regard-
less of whether such jurisdiction, duties, or
powers are derived in whole or in part, by ref-
erence to this subchapter.

(Sept. 26, 1914, ch. 311, §20, as added Pub. L.
96-252, §13, May 28, 1980, 94 Stat. 380; amended
Pub. L. 103-312, §7, Aug. 26, 1994, 108 Stat. 1693;
Pub. L. 103-438, §3(e)(2)(B), Nov. 2, 1994, 108 Stat.
4598.)

REFERENCES IN TEXT

The Clayton Act, referred to in subsec. (a)(8)(B), is
act Oct. 15, 1914, ch. 323, 38 Stat. 730, as amended, which
is classified generally to sections 12, 13, 14 to 19, 21, and
22 to 27 of this title, and sections 52 and 53 of Title 29,
Labor. For further details and complete classification
of this Act to the Code, see References in Text note set
out under section 12 of this title and Tables.

The International Antitrust Enforcement Assistance
Act of 1994, referred to in subsec. (a)(8)(C), is Pub. L.
103-438, Nov. 2, 1994, 108 Stat. 4597, which is classified
principally to chapter 88 (§6201 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 6201 of this title
and Tables.

PRIOR PROVISIONS

A prior section 20 of act Sept. 26, 1914, ch. 311, was re-
numbered section 24 and is classified to section 57c of
this title.

AMENDMENTS

1994—Subsec. (a)(2). Pub. L. 103-312, §7(a)(1), inserted
before period at end ‘‘or in any antitrust violations’.

Subsec. (a)(3). Pub. L. 103-312, §7(a)(2), inserted before
period at end ‘‘or any provisions relating to antitrust
violations’.

Subsec. (a)(7). Pub. L. 103-312, §7(a)(3), inserted before
period at end ‘‘or any antitrust violation”.

Subsec. (a)(8). Pub. L. 103-438 amended par. (8) gen-
erally. Prior to amendment, par. (8) read as follows:
“The term ‘antitrust violation’ means any unfair meth-
od of competition (within the meaning of section
45(a)(1) of this title), any violation of the Clayton Act,
any violation of any other Federal statute that pro-
hibits, or makes available to the Commission a civil
remedy with respect to, any restraint upon or monopo-
lization of interstate or foreign trade or commerce, or
any activity in preparation for a merger, acquisition,
joint venture, or similar transaction, which if con-
summated, may result in such an unfair method of
competition or violation.”

Pub. L. 103-312, §7(a)(4), added par. (8).

Subsec. (c)(1). Pub. L. 103-312, §7(b)(1), inserted ‘‘or
tangible things’ after ‘‘control of any documentary
material”, “‘or to antitrust violations,” after ‘‘section
45(a)(1) of this title),””, and ‘‘to submit such tangible
things,”” after ‘‘copying or reproduction,”.
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Subsec. (c)(4) to (14). Pub. L. 103-312, §7(b)(2), added
pars. (4) and (12) and redesignated former pars. (4) to
(10), (11), and (12) as (6) to (11), (13), and (14), respec-
tively.

Subsec. (g). Pub. L. 103-312, §7(c), inserted ¢, tangible
things” after ‘“‘documentary material®’.

Subsec. (j)(1). Pub. L. 103-312, §7(d), inserted before
semicolon at end ‘‘, any proceeding under section 11(b)
of the Clayton Act (15 U.S.C. 21(b)), or any adjudicative
proceeding under any other provision of law”’.

EFFECTIVE DATE OF 1994 AMENDMENT
Amendment by Pub. L. 103-312 applicable only with
respect to compulsory process issued after Aug. 26, 1994,

see section 15(d) of Pub. L. 103-312, set out as a note
under section 45 of this title.

EFFECTIVE DATE
Section effective May 28, 1980, see section 23 of Pub.

L. 96-252, set out as an Effective Date of 1980 Amend-
ment note under section 45 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 57b-2 of this
title; title 44 section 3518.

§ 57b-2. Confidentiality
(a) Definitions

For purposes of this section:

(1) The term ‘“‘material” means documentary
material, tangible things, written reports or
answers to questions, and transcripts of oral
testimony.

(2) The term ‘‘Federal agency’” has the
meaning given it in section 552(e)? of title 5.

(b) Procedures respecting documents, tangible
things, or transcripts of oral testimony re-
ceived pursuant to compulsory process or in-
vestigation

(1) With respect to any document, tangible
thing, or transcript of oral testimony received
by the Commission pursuant to compulsory
process in an investigation, a purpose of which
is to determine whether any person may have
violated any provision of the laws administered
by the Commission, the procedures established
in paragraph (2) through paragraph (7) shall
apply.

(2)(A) The Commission shall designate a duly
authorized agent to serve as custodian of docu-
mentary material, tangible things, or written
reports or answers to questions, and transcripts
of oral testimony, and such additional duly au-
thorized agents as the Commission shall deter-
mine from time to time to be necessary to serve
as deputies to the custodian.

(B) Any person upon whom any demand for the
production of documentary material has been
duly served shall make such material available
for inspection and copying or reproduction to
the custodian designated in such demand at the
principal place of business of such person (or at
such other place as such custodian and such per-
son thereafter may agree or prescribe in writing
or as the court may direct pursuant to section
5Tb-1(h) of this title) on the return date specified
in such demand (or on such later date as such
custodian may prescribe in writing). Such per-
son may upon written agreement between such
person and the custodian substitute copies for
originals of all or any part of such material.

1See References in Text note below.
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(3)(A) The custodian to whom any documen-
tary material, tangible things, written reports
or answers to questions, and transcripts of oral
testimony are delivered shall take physical pos-
session of such material, reports or answers, and
transcripts, and shall be responsible for the use
made of such material, reports or answers, and
transcripts, and for the return of material, pur-
suant to the requirements of this section.

(B) The custodian may prepare such copies of
the documentary material, written reports or
answers to questions, and transcripts of oral tes-
timony, and may make tangible things avail-
able, as may be required for official use by any
duly authorized officer or employee of the Com-
mission under regulations which shall be pro-
mulgated by the Commission. Notwithstanding
subparagraph (C), such material, things, and
transcripts may be used by any such officer or
employee in connection with the taking of oral
testimony under this section.

(C) Except as otherwise provided in this sec-
tion, while in the possession of the custodian, no
documentary material, tangible things, reports
or answers to questions, and transcripts of oral
testimony shall be available for examination by
any individual other than a duly authorized offi-
cer or employee of the Commission without the
consent of the person who produced the mate-
rial, things, or transcripts. Nothing in this sec-
tion is intended to prevent disclosure to either
House of the Congress or to any committee or
subcommittee of the Congress, except that the
Commission immediately shall notify the owner
or provider of any such information of a request
for information designated as confidential by
the owner or provider.

(D) While in the possession of the custodian
and under such reasonable terms and conditions
as the Commission shall prescribe—

(i) documentary material, tangible things,
or written reports shall be available for exam-
ination by the person who produced the mate-
rial, or by any duly authorized representative
of such person; and

(ii) answers to questions in writing and tran-
scripts of oral testimony shall be available for
examination by the person who produced the
testimony or by his attorney.

(4) Whenever the Commission has instituted a
proceeding against a person, partnership, or cor-
poration, the custodian may deliver to any offi-
cer or employee of the Commission documentary
material, tangible things, written reports or an-
swers to questions, and transcripts of oral testi-
mony for official use in connection with such
proceeding. Upon the completion of the pro-
ceeding, the officer or employee shall return to
the custodian any such material so delivered
which has not been received into the record of
the proceeding.

(6) If any documentary material, tangible
things, written reports or answers to questions,
and transcripts of oral testimony have been pro-
duced in the course of any investigation by any
person pursuant to compulsory process and—

(A) any proceeding arising out of the inves-
tigation has been completed; or

(B) no proceeding in which the material may
be used has been commenced within a reason-
able time after completion of the examination
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and analysis of all such material and other in-
formation assembled in the course of the in-
vestigation;

then the custodian shall, upon written request
of the person who produced the material, return
to the person any such material which has not
been received into the record of any such pro-
ceeding (other than copies of such material
made by the custodian pursuant to paragraph
3)(B)).

(6) The custodian of any documentary mate-
rial, written reports or answers to questions,
and transcripts of oral testimony may deliver to
any officers or employees of appropriate Federal
law enforcement agencies, in response to a writ-
ten request, copies of such material for use in
connection with an investigation or proceeding
under the jurisdiction of any such agency. The
custodian of any tangible things may make such
things available for inspection to such persons
on the same basis. Such materials shall not be
made available to any such agency until the
custodian received certification of any officer of
such agency that such information will be main-
tained in confidence and will be used only for of-
ficial law enforcement purposes. Such documen-
tary material, results of inspections of tangible
things, written reports or answers to questions,
and transcripts of oral testimony may be used
by any officer or employee of such agency only
in such manner and subject to such conditions
as apply to the Commission under this section.
The custodian may make such materials avail-
able to any State law enforcement agency upon
the prior certification of any officer of such
agency that such information will be main-
tained in confidence and will be used only for of-
ficial law enforcement purposes.

(7) In the event of the death, disability, or sep-
aration from service in the Commission of the
custodian of any documentary material, tan-
gible things, written reports or answers to ques-
tions, and transcripts of oral testimony pro-
duced under any demand issued under this sub-
chapter, or the official relief of the custodian
from responsibility for the custody and control
of such material, the Commission promptly
shall—

(A) designate under paragraph (2)(A) another
duly authorized agent to serve as custodian of
such material; and

(B) transmit in writing to the person who
produced the material or testimony notice as
to the identity and address of the successor so
designated.

Any successor designated under paragraph (2)(A)
as a result of the requirements of this paragraph
shall have (with regard to the material involved)
all duties and responsibilities imposed by this
section upon his predecessor in office with re-
gard to such material, except that he shall not
be held responsible for any default or dereliction
which occurred before his designation.

(c) Information considered confidential

(1) All information reported to or otherwise
obtained by the Commission which is not sub-
ject to the requirements of subsection (b) of this
section shall be considered confidential when so
marked by the person supplying the information
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and shall not be disclosed, except in accordance
with the procedures established in paragraph (2)
and paragraph (3).

(2) If the Commission determines that a docu-
ment marked confidential by the person sup-
plying it may be disclosed because it is not a
trade secret or commercial or financial informa-
tion which is obtained from any person and
which is privileged or confidential, within the
meaning of section 46(f) of this title, then the
Commission shall notify such person in writing
that the Commission intends to disclose the doc-
ument at a date not less than 10 days after the
date of receipt of notification.

(3) Any person receiving such notification
may, if he believes disclosure of the document
would cause disclosure of a trade secret, or com-
mercial or financial information which is ob-
tained from any person and which is privileged
or confidential, within the meaning of section
46(f) of this title, before the date set for release
of the document, bring an action in the district
court of the United States for the district within
which the documents are located or in the
United States District Court for the District of
Columbia to restrain disclosure of the docu-
ment. Any person receiving such notification
may file with the appropriate district court or
court of appeals of the United States, as appro-
priate, an application for a stay of disclosure.
The documents shall not be disclosed until the
court has ruled on the application for a stay.

(d) Particular disclosures allowed

(1) The provisions of subsection (c) of this sec-
tion shall not be construed to prohibit—

(A) the disclosure of information to either
House of the Congress or to any committee or
subcommittee of the Congress, except that the
Commission immediately shall notify the
owner or provider of any such information of
a request for information designated as con-
fidential by the owner or provider;

(B) the disclosure of the results of any inves-
tigation or study carried out or prepared by
the Commission, except that no information
shall be identified nor shall information be
disclosed in such a manner as to disclose a
trade secret of any person supplying the trade
secret, or to disclose any commercial or finan-
cial information which is obtained from any
person and which is privileged or confidential;

(C) the disclosure of relevant and material
information in Commission adjudicative pro-
ceedings or in judicial proceedings to which
the Commission is a party; or

(D) the disclosure to a Federal agency of
disaggregated information obtained in accord-
ance with section 35121 of title 44, except that
the recipient agency shall use such
disaggregated information for economic, sta-
tistical, or policymaking purposes only, and
shall not disclose such information in an indi-
vidually identifiable form.

(2) Any disclosure of relevant and material in-
formation in Commission adjudicative pro-
ceedings or in judicial proceedings to which the
Commission is a party shall be governed by the
rules of the Commission for adjudicative pro-
ceedings or by court rules or orders, except that
the rules of the Commission shall not be amend-
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ed in a manner inconsistent with the purposes of
this section.

(e) Effect on other statutory provisions limiting
disclosure

Nothing in this section shall supersede any
statutory provision which expressly prohibits or
limits particular disclosures by the Commission,
or which authorizes disclosures to any other
Federal agency.

(f) Exemption from disclosure

Any material which is received by the Com-
mission in any investigation, a purpose of which
is to determine whether any person may have
violated any provision of the laws administered
by the Commission, and which is provided pur-
suant to any compulsory process under this sub-
chapter or which is provided voluntarily in place
of such compulsory process shall be exempt from
disclosure under section 552 of title 5.

(Sept. 26, 1914, ch. 311, §21, as added Pub. L.
96-252, §14, May 28, 1980, 94 Stat. 385; amended
Pub. L. 103-312, §8, Aug. 26, 1994, 108 Stat. 1694.)

REFERENCES IN TEXT

Section 552(e) of title 5, referred to in subsec. (a)(2),
was redesignated section 552(f) of Title 5, Government
Organization and Employees, by section 1802(b) of Pub.
L. 99-570.

Section 3512 of title 44, referred to in subsec. (d)(1)(D),
which related to requirements for the collection of in-
formation by independent Federal regulatory agencies,
was a part of chapter 35 of Title 44, Public Printing and
Documents. Chapter 35 was amended generally by the
Paperwork Reduction Act of 1980 (Pub. L. 96-511) and
subsequently by the Paperwork Reduction Act of 1995
(Pub. L. 104-13).

PRIOR PROVISIONS

A prior section 21 of act Sept. 26, 1914, ch. 311, was re-
numbered section 25 and is classified to section 58 of
this title.

AMENDMENTS

1994—Subsec. (a)(1). Pub. L. 103-312, §8(1), inserted
“tangible things,” after ‘‘documentary material,”.

Subsec. (b)(1). Pub. L. 103-312, §8(2), inserted
‘“, tangible thing,”” after ‘‘document’’.

Subsec. (b)(2)(A). Pub. L. 103-312, §8(3), inserted ‘‘tan-
gible things,” after ‘‘documentary material,”.

Subsec. (b)(3). Pub. L. 103-312, §8(4), in subpar. (A), in-
serted ‘‘tangible things,” after ‘‘documentary mate-
rial,”’, in subpar. (B), inserted ‘‘, and may make tan-
gible things available,” after ‘‘transcripts of oral testi-
mony’’ and ‘‘, things,” after ‘‘such material”’, in sub-
par. (C), inserted ‘‘tangible things,” after ‘‘documen-
tary material,” and ‘‘, things,” after ‘“‘material”’, and
in subpar. (D)(i), inserted ‘‘, tangible things,” after
‘‘documentary material”.

Subsec. (b)(4), (5). Pub. L. 103-312, §8(5), (6), inserted
“tangible things,” after ‘‘documentary material,”.

Subsec. (b)(6). Pub. L. 103-312, §8(7), inserted ‘‘The
custodian of any tangible things may make such things
available for inspection to such persons on the same
basis.”” after first sentence, and ‘‘results of inspections
of tangible things,” after ‘“‘Such documentary mate-
rial,”.

Subsec. (b)(7). Pub. L. 103-312, §8(8), inserted ‘‘tan-
gible things,” after ‘‘documentary material,”.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-312 applicable only with
respect to compulsory process issued after Aug. 26, 1994,
see section 15(d) of Pub. L. 103-312, set out as a note
under section 45 of this title.
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EFFECTIVE DATE

Section effective May 28, 1980, see section 23 of Pub.
L. 96-252, set out as an Effective Date of 1980 Amend-
ment note under section 45 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 57b-1, 6205 of
this title.

§ 57b-3. Rulemaking process
(a) Definitions

For purposes of this section:

(1) The term ‘‘rule’” means any rule promul-
gated by the Commission under section 46 or
section 57a of this title, except that such term
does not include interpretive rules, rules in-
volving Commission management or per-
sonnel, general statements of policy, or rules
relating to Commission organization, proce-
dure, or practice. Such term does not include
any amendment to a rule unless the Commis-
sion—

(A) estimates that such amendment will
have an annual effect on the national econ-
omy of $100,000,000 or more;

(B) estimates that such amendment will
cause a substantial change in the cost or
price of goods or services which are used ex-
tensively by particular industries, which are
supplied extensively in particular geo-
graphic regions, or which are acquired in
significant quantities by the Federal Gov-
ernment, or by State or local governments;
or

(C) otherwise determines that such amend-
ment will have a significant impact upon
persons subject to regulation under such
amendment and upon consumers.

(2) The term ‘“‘rulemaking’ means any Com-
mission process for formulating or amending a
rule.

(b) Notice of proposed rulemaking; regulatory
analysis; contents; issuance

(1) In any case in which the Commission pub-
lishes notice of a proposed rulemaking, the Com-
mission shall issue a preliminary regulatory
analysis relating to the proposed rule involved.
Each preliminary regulatory analysis shall con-
tain—

(A) a concise statement of the need for, and
the objectives of, the proposed rule;

(B) a description of any reasonable alter-
natives to the proposed rule which may ac-
complish the stated objective of the rule in a
manner consistent with applicable law; and

(C) for the proposed rule, and for each of the
alternatives described in the analysis, a pre-
liminary analysis of the projected benefits and
any adverse economic effects and any other ef-
fects, and of the effectiveness of the proposed
rule and each alternative in meeting the stat-
ed objectives of the proposed rule.

(2) In any case in which the Commission pro-
mulgates a final rule, the Commission shall
issue a final regulatory analysis relating to the
final rule. Each final regulatory analysis shall
contain—

(A) a concise statement of the need for, and
the objectives of, the final rule;
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(B) a description of any alternatives to the
final rule which were considered by the Com-
mission;

(C) an analysis of the projected benefits and
any adverse economic effects and any other ef-
fects of the final rule;

(D) an explanation of the reasons for the de-
termination of the Commission that the final
rule will attain its objectives in a manner con-
sistent with applicable law and the reasons the
particular alternative was chosen; and

(E) a summary of any significant issues
raised by the comments submitted during the
public comment period in response to the pre-
liminary regulatory analysis, and a summary
of the assessment by the Commission of such
issues.

(3)(A) In order to avoid duplication or waste,
the Commission is authorized to—

(i) consider a series of closely related rules
as one rule for purposes of this subsection; and

(ii) whenever appropriate, incorporate any
data or analysis contained in a regulatory
analysis issued under this subsection in the
statement of basis and purpose to accompany
any rule promulgated under section
57a(a)(1)(B) of this title, and incorporate by
reference in any preliminary or final regu-
latory analysis information contained in a no-
tice of proposed rulemaking or a statement of
basis and purpose.

(B) The Commission shall include, in each no-
tice of proposed rulemaking and in each publica-
tion of a final rule, a statement of the manner
in which the public may obtain copies of the
preliminary and final regulatory analyses. The
Commission may charge a reasonable fee for the
copying and mailing of regulatory analyses. The
regulatory analyses shall be furnished without
charge or at a reduced charge if the Commission
determines that waiver or reduction of the fee is
in the public interest because furnishing the in-
formation primarily benefits the general public.

(4) The Commission is authorized to delay the
completion of any of the requirements estab-
lished in this subsection by publishing in the
Federal Register, not later than the date of pub-
lication of the final rule involved, a finding that
the final rule is being promulgated in response
to an emergency which makes timely compli-
ance with the provisions of this subsection im-
practicable. Such publication shall include a
statement of the reasons for such finding.

(5) The requirements of this subsection shall
not be construed to alter in any manner the sub-
stantive standards applicable to any action by
the Commission, or the procedural standards
otherwise applicable to such action.

(c) Judicial review

(1) The contents and adequacy of any regu-
latory analysis prepared or issued by the Com-
mission under this section, including the ade-
quacy of any procedure involved in such prepa-
ration or issuance, shall not be subject to any
judicial review in any court, except that a court,
upon review of a rule pursuant to section 57a(e)
of this title, may set aside such rule if the Com-
mission has failed entirely to prepare a regu-
latory analysis.
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(2) Except as specified in paragraph (1), no
Commission action may be invalidated, re-
manded, or otherwise affected by any court on
account of any failure to comply with the re-
quirements of this section.

(3) The provisions of this subsection do not
alter the substantive or procedural standards
otherwise applicable to judicial review of any
action by the Commission.

(d) Regulatory agenda; contents;
dates in Federal Register

publication

(1) The Commission shall publish at least
semiannually a regulatory agenda. Each regu-
latory agenda shall contain a list of rules which
the Commission intends to propose or promul-
gate during the 12-month period following the
publication of the agenda. On the first Monday
in October of each year, the Commission shall
publish in the Federal Register a schedule show-
ing the dates during the current fiscal year on
which the semiannual regulatory agenda of the
Commission will be published.

(2) For each rule listed in a regulatory agenda,
the Commission shall—

(A) describe the rule;

(B) state the objectives of and the legal basis
for the rule; and

(C) specify any dates established or antici-
pated by the Commission for taking action, in-
cluding dates for advance notice of proposed
rulemaking, notices of proposed rulemaking,
and final action by the Commission.

(3) Each regulatory agenda shall state the
name, office address, and office telephone num-
ber of the Commission officer or employee re-
sponsible for responding to any inquiry relating
to each rule listed.

(4) The Commission shall not propose or pro-
mulgate a rule which was not listed on a regu-
latory agenda unless the Commission publishes
with the rule an explanation of the reasons the
rule was omitted from such agenda.

(Sept. 26, 1914, ch. 311, §22, as added Pub. L.
96-252, §15, May 28, 1980, 94 Stat. 388.)

EFFECTIVE DATE

Section effective May 28, 1980, see section 23 of Pub.
L. 96-252, set out as an Effective Date of 1980 Amend-
ment note under section 45 of this title.

§57b-4. Good faith reliance on actions of Board
of Governors

(a) “Board of Governors” defined

For purposes of this section, the term ‘‘Board
of Governors’ means the Board of Governors” of
the Federal Reserve System.

(b) Use as defense

Notwithstanding any other provision of law,
if—

(1) any person, partnership, or corporation
engages in any conduct or practice which al-
legedly constitutes a violation of any Federal
law with respect to which the Board of Gov-
ernors of the Federal Reserve System has rule-
making authority; and

(2) such person, partnership, or corporation
engaged in such conduct or practice in good
faith reliance upon, and in conformity with,
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any rule, regulation, statement of interpreta-
tion, or statement of approval prescribed or
issued by the Board of Governors under such
Federal law;

then such good faith reliance shall constitute a
defense in any administrative or judicial pro-
ceeding commenced against such person, part-
nership, or corporation by the Commission
under this subchapter or in any administrative
or judicial proceeding commenced against such
person, partnership, or corporation by the At-
torney General of the United States, upon re-
quest made by the Commission, under any provi-
sion of law.

(c) Applicability of subsection (b)

The provisions of subsection (b) of this section
shall apply regardless of whether any rule, regu-
lation, statement of interpretation, or state-
ment of approval prescribed or issued by the
Board of Governors is amended, rescinded, or
held to be invalid by judicial authority or any
other authority after a person, partnership, or
corporation has engaged in any conduct or prac-
tice in good faith reliance upon, and in con-
formity with, such rule, regulation, statement
of interpretation, or statement of approval.

(d) Request for issuance of statement or inter-
pretation concerning conduct or practice

If, in any case in which—

(1) the Board of Governors has rulemaking
authority with respect to any Federal law; and

(2) the Commission is authorized to enforce
the requirements of such Federal law;

any person, partnership, or corporation submits
a request to the Board of Governors for the
issuance of any statement of interpretation or
statement of approval relating to any conduct
or practice of such person, partnership, or cor-
poration which may be subject to the require-
ments of such Federal law, then the Board of
Governors shall dispose of such request as soon
as practicable after the receipt of such.

(Sept. 26, 1914, ch. 311, §23, as added Pub. L.
96-252, §16, May 28, 1980, 94 Stat. 390.)

EFFECTIVE DATE

Section effective May 28, 1980, see section 23 of Pub.
L. 96-252, set out as an Effective Date of 1980 Amend-
ment note under section 45 of this title.

§ 57b-5. Agricultural cooperatives

(a) The Commission shall not have any au-
thority to conduct any study, investigation, or
prosecution of any agricultural cooperative for
any conduct which, because of the provisions of
sections 291 and 292 of title 7, is not a violation
of any of the antitrust Acts or this subchapter.

(b) The Commission shall not have any au-
thority to conduct any study or investigation of
any agricultural marketing orders.

(Sept. 26, 1914, ch. 311, §24, as added Pub. L.
103-312, §2, Aug. 26, 1994, 108 Stat. 1691.)

REFERENCES IN TEXT

The antitrust Acts, referred to in subsec. (a), are de-
fined in section 44 of this title.

PRIOR PROVISIONS

A prior section 24 of act Sept. 26, 1914, was renum-
bered section 25 and is classified to section 57c of this
title.
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§ 57c. Authorization of appropriations

There are authorized to be appropriated to
carry out the functions, powers, and duties of
the Commission not to exceed $92,700,000 for fis-
cal year 1994; not to exceed $99,000,000 for fiscal
year 1995; not to exceed $102,000,000 for fiscal
year 1996; not to exceed $107,000,000 for fiscal
year 1997; and not to exceed $111,000,000 for fiscal
year 1998.

(Sept. 26, 1914, ch. 311, §25, formerly §20, as added
Pub. L. 93-367, title II, §207, Jan. 4, 1975, 88 Stat.
2203; amended Pub. L. 94-299, §1, May 29, 1976, 90
Stat. 588; renumbered §24 and amended Pub. L.
96-252, §§13, 17, May 28, 1980, 94 Stat. 380, 391; re-
numbered §25 and amended Pub. L. 103-312, §§2,
14, Aug. 26, 1994, 108 Stat. 1691, 1697; Pub. L.
104-216, §2, Oct. 1, 1996, 110 Stat. 3019.)

PRIOR PROVISIONS

A prior section 25 of act Sept. 26, 1914, was renum-
bered section 26 and is classified to section 58 of this
title.

AMENDMENTS

1996—Pub. L. 104-216 struck out ‘‘and’ before ‘‘not to
exceed $102,000,000 and inserted before period at end
*; not to exceed $107,000,000 for fiscal year 1997; and not
to exceed $111,000,000 for fiscal year 1998.

1994—Pub. L. 103-312, §14, amended section generally.
Prior to amendment, section read as follows: ‘‘There
are authorized to be appropriated to carry out the func-
tions, powers, and duties of the Federal Trade Commis-
sion not to exceed $42,000,000 for the fiscal year ending
June 30, 1975; not to exceed $47,091,000 for the fiscal year
ending June 30, 1976; not to exceed $50,000,000 for the fis-
cal year ending in 1977; not to exceed $70,000,000 for the
fiscal year ending September 30, 1980; not to exceed
$75,000,000 for the fiscal year ending September 30, 1981;
and not to exceed $80,000,000 for the fiscal year ending
September 30, 1982.”

1980—Pub. L. 96-252, §17, substituted ‘“1977; not to ex-
ceed $70,000,000 for the fiscal year ending September 30,
1980; not to exceed $75,000,000 for the fiscal year ending
September 30, 1981; and not to exceed $80,000,000 for the
fiscal year ending September 30, 1982’ for ‘‘1977. For fis-
cal years ending after 1977, there may be appropriated
to carry out such functions, powers, and duties, only
such sums as the Congress may hereafter authorize by
law’.

1976—Pub. L. 94299 substituted
¢‘$46,000,000"".

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-252 effective May 28, 1980,
see section 23 of Pub. L. 96-252, set out as a note under
section 45 of this title.

‘$47,091,000" for

INTERVENTION BY COMMISSION IN CERTAIN PROCEEDINGS

Section 11 of Pub. L. 103-312 provided that:

‘‘(a) LIMITATION ON USE OF AUTHORIZED FUNDS.—The
Federal Trade Commission shall not have any author-
ity to use any funds which are authorized to be appro-
priated to carry out the Federal Trade Commission Act
(15 U.S.C. 41 et seq.) for fiscal years 1994, 1995, and 1996
for the purpose of submitting statements to, appearing
before, or intervening in the proceedings of, any Fed-
eral or State agency or State legislative body con-
cerning proposed rules or legislation that the agency or
legislative body is considering unless the Commission
advises the Committee on Commerce, Science, and
Transportation of the Senate and the Committee on
Energy and Commerce of the House of Representatives
regarding such action as soon as possible.

“‘(b) CONTENTS OF NOTICE TO CONGRESS.—The notice
required in subsection (a) shall include the name of the
agency or legislator involved, the date of such action,
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and a concise statement regarding the nature and pur-
pose of such action.”

RESTRICTION ON USE OF FUNDS T0o CANCEL
REGISTRATION OF TRADEMARKS

Section 18 of Pub. L. 96-252 prohibited the Federal
Trade Commission from using any funds authorized to
be appropriated to carry out this subchapter for fiscal
year 1980, 1981, or 1982 (or 1983 as extended by Pub. L.
97-3717, title I §101(d), Dec. 21, 1982, 96 Stat. 1870), under
this section, for the purpose of taking any action under
15 U.S.C. 1064 with respect to the cancellation of the
registration of any mark on the ground that such mark
has become the common descriptive name of an article
or substance.

RESTRICTION ON USE OF FUNDS RESPECTING STUDY, IN-
VESTIGATION, OR PROSECUTION OF ANY AGRICULTURAL
COOPERATIVE OR STUDY OR INVESTIGATION OF ANY
AGRICULTURAL MARKETING ORDERS

Section 20 of Pub. L. 96-252 prohibited the Federal
Trade Commission from using any funds authorized to
be appropriated to carry out this subchapter for fiscal
year 1980, 1981, or 1982 (or 1983 as extended by Pub. L.
97-3717, title I §101(d), Dec. 21, 1982, 96 Stat. 1870), under
this section, for the purpose of conducting any study,
investigation, or prosecution of any agricultural coop-
erative for any conduct which, because of the provi-
sions of the Capper-Volstead Act (7 U.S.C. 291 et seq.),
was not a violation of any Federal antitrust Act or this
subchapter or for the purpose of conducting any study
or investigation of any agricultural marketing orders.

§ 58. Short title

This subchapter may be cited as the ‘‘Federal
Trade Commission Act”.

(Sept. 26, 1914, ch. 311, §26, formerly §18, as added
Mar. 21, 1938, ch. 49, §4, 52 Stat. 114; renumbered
§21, Pub. L. 93-637, title II, §202(a), Jan. 4, 1975,
88 Stat. 2193; renumbered §25, Pub. L. 96-252, §13,
May 28, 1980, 94 Stat. 380; renumbered §26, Pub.
L. 103-312, §2, Aug. 26, 1994, 108 Stat. 1691.)

SHORT TITLE OF 1996 AMENDMENT

Pub. L. 104-216, §1, Oct. 1, 1996, 110 Stat. 3019, provided
that: ““This Act [amending section 57c of this title] may
be cited as the ‘Federal Trade Commission Reauthor-
ization Act of 1996’.”

SHORT TITLE OF 1994 AMENDMENT

Section 1(a) of Pub. L. 103-312 provided that: ‘‘This
Act [enacting section 57b-5 of this title, amending this
section and sections 45, 53, 57a, 57b-1, 57b-2, and 57c of
this title, and enacting provisions set out as notes
under sections 45 and 57c of this title] may be cited as
the ‘Federal Trade Commission Act Amendments of
1994°.”

SHORT TITLE OF 1980 AMENDMENT

Section 1 of Pub. L. 96-252 provided that ‘““This Act
[enacting sections 57a-1 and 57b-1 to 57b—4 of this title,
amending this section and sections 45, 46, 50, 57a, and
57c of this title, and enacting provisions set out as
notes under sections 45, 46, 57a, 57a-1, and 57c of this
title] may be cited as the ‘Federal Trade Commission
Improvements Act of 1980°.”

SUBCHAPTER II—PROMOTION OF EXPORT
TRADE

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in title 7 section 225;
title 50 App. section 2158.

§ 61. Export trade; definitions

The words ‘‘export trade’” wherever used in
this subchapter mean solely trade or commerce
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in goods, wares, or merchandise exported, or in
the course of being exported from the United
States or any Territory thereof to any foreign
nation; but the words ‘‘export trade’ shall not
be deemed to include the production, manufac-
ture, or selling for consumption or for resale,
within the United States or any Territory there-
of, of such goods, wares, or merchandise, or any
act in the course of such production, manufac-
ture, or selling for consumption or for resale.

The words ‘‘trade within the United States”
wherever used in this subchapter mean trade or
commerce among the several States or in any
Territory of the United States, or in the District
of Columbia, or between any such Territory and
another, or between any such Territory or Terri-
tories and any State or States or the District of
Columbia, or between the District of Columbia
and any State or States.

The word ‘‘association’ wherever used in this
subchapter means any corporation or combina-
tion, by contract or otherwise, of two or more
persons, partnerships, or corporations.

(Apr. 10, 1918, ch. 50, §1, 40 Stat. 516.)
§ 62. Export trade and antitrust legislation

Nothing contained in the Sherman Act [15
U.S.C. 1 et seq.] shall be construed as declaring
to be illegal an association entered into for the
sole purpose of engaging in export trade and ac-
tually engaged solely in such export trade, or an
agreement made or act done in the course of ex-
port trade by such association, provided such as-
sociation, agreement, or act is not in restraint
of trade within the United States, and is not in
restraint of the export trade of any domestic
competitor of such association: Provided, That
such association does not, either in the United
States or elsewhere, enter into any agreement,
understanding, or conspiracy, or do any act
which artificially or intentionally enhances or
depresses prices within the United States of
commodities of the class exported by such asso-
ciation, or which substantially lessens competi-
tion within the United States or otherwise re-
strains trade therein.

(Apr. 10, 1918, ch. 50, §2, 40 Stat. 517.)
CODIFICATION

“Sherman Act [156 U.S.C. 1 et seq.]” substituted in
text for ‘“‘Act entitled ‘An Act to protect trade and
commerce against unlawful restraints and monopolies,’
approved July second, eighteen hundred and ninety’’ on
authority of the enacting clause of that Act set out as
a Short Title note under section 1 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 65 of this title.

§63. Acquisition of stock of export trade corpora-
tion

Nothing contained in section 18 of this title
shall be construed to forbid the acquisition or
ownership by any corporation of the whole or
any part of the stock or other capital of any cor-
poration organized solely for the purpose of en-
gaging in export trade, and actually engaged
solely in such export trade, unless the effect of
such acquisition or ownership may be to re-
strain trade or substantially lessen competition
within the United States.
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(Apr. 10, 1918, ch. 50, §3, 40 Stat. 517.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 65 of this title.

§64. Unfair methods of competition in export
trade

The prohibition against ‘‘unfair methods of
competition” and the remedies provided for en-
forcing said prohibition contained in the Federal
Trade Commission Act [15 U.S.C. 41 et seq.] shall
be construed as extending to unfair methods of
competition used in export trade against com-
petitors engaged in export trade, even though
the acts constituting such unfair methods are
done without the territorial jurisdiction of the
United States.

(Apr. 10, 1918, ch. 50, §4, 40 Stat. 517.)

REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-
ed, which is classified generally to subchapter I (§41 et
seq.) of this chapter. For complete classification of this
Act to the Code, see section 58 of this title and Tables.

CODIFICATION

‘“‘Federal Trade Commission Act [15 U.S.C. 41 et seq.]”’
substituted in text for ‘‘Act entitled ‘An Act to create
a Federal Trade Commission, to define its powers and
duties, and for other purposes,” approved September
twenty-sixth, nineteen hundred and fourteen’ on au-
thority of section 18 of that Act [15 U.S.C. 58].

§ 65. Information required from export trade cor-
poration; powers of Federal Trade Commis-
sion

Every association which engages solely in ex-
port trade, within thirty days after its creation,
shall file with the Federal Trade Commission a
verified written statement setting forth the lo-
cation of its offices or places of business and the
names and addresses of all its officers and of all
its stockholders or members, and if a corpora-
tion, a copy of its certificate or articles of incor-
poration and bylaws, and if unincorporated, a
copy of its articles or contract of association,
and on the 1st day of January of each year every
association engaged solely in export trade shall
make a like statement of the location of its of-
fices or places of business and the names and ad-
dresses of all its officers and of all its stock-
holders or members and of all amendments to
and changes in its articles or certificate of in-
corporation or in its articles or contract of asso-
ciation. It shall also furnish to the Commission
such information as the Commission may re-
quire as to its organization business, conduct,
practices, management, and relation to other
associations, corporations, partnerships, and in-
dividuals. Any association which shall fail so to
do shall not have the benefit of the provisions of
sections 62 and 63 of this title, and it shall also
forfeit to the United States the sum of $100 for
each and every day of the continuance of such
failure, which forfeiture shall be payable into
the Treasury of the United States, and shall be
recoverable in a civil suit in the name of the
United States brought in the district where the
association has its principal office, or in any dis-
trict in which it shall do business. It shall be the
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duty of the various United States attorneys,
under the direction of the Attorney General of
the United States, to prosecute for the recovery
of the forfeiture. The costs and expenses of such
prosecution shall be paid out of the appropria-
tion for the expenses of the courts of the United
States.

Whenever the Federal Trade Commission shall
have reason to believe that an association or
any agreement made or act done by such asso-
ciation is in restraint of trade within the United
States or in restraint of the export trade of any
domestic competitor of such association, or that
an association either in the United States or
elsewhere has entered into any agreement, un-
derstanding, or conspiracy, or done any act
which artificially or intentionally enhances or
depresses prices within the United States of
commodities of the class exported by such asso-
ciation, or which substantially lessens competi-
tion within the United States or otherwise re-
strains trade therein, it shall summon such as-
sociation, its officers, and agents to appear be-
fore it, and thereafter conduct an investigation
into the alleged violations of law. Upon inves-
tigation, if it shall conclude that the law has
been violated, it may make to such association
recommendations for the readjustment of its
business, in order that it may thereafter main-
tain its organization and management and con-
duct its business in accordance with law. If such
association fails to comply with the rec-
ommendations of the Federal Trade Commis-
sion, said Commission shall refer its findings
and recommendations to the Attorney General
of the United States for such action thereon as
he may deem proper.

For the purpose of enforcing these provisions
the Federal Trade Commission shall have all the
powers, so far as applicable, given it in the Fed-
eral Trade Commission Act [15 U.S.C. 41 et seq.].

(Apr. 10, 1918, ch. 50, §5, 40 Stat. 517; June 25,
1948, ch. 646, §1, 62 Stat. 909.)

REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-
ed, which is classified generally to subchapter I (§41 et
seq.) of this chapter. For complete classification of this
Act to the Code, see section 58 of this title and Tables.

CODIFICATION

‘““Federal Trade Commission Act [15 U.S.C. 41 et seq.]”
substituted in text for ‘“An Act to create a Federal
Trade Commission, to define its powers and duties, and
for other purposes,” on authority of section 18 of that
Act [15 U.S.C. 58].

CHANGE OF NAME
Act June 25, 1948, eff. Sept. 1, 1948, substituted
“United States attorneys” for ‘‘district attorneys”. See

section 541 of Title 28, Judiciary and Judicial Proce-
dure.

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§66. Short title

This subchapter may be cited as the ‘“Webb-
Pomerene Act’.
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(Apr. 10, 1918, ch. 50, §6, as added Pub. L. 94-435,
title III, §305(c), Sept. 30, 1976, 90 Stat. 1397.)

SUBCHAPTER III—LABELING OF WOOL
PRODUCTS

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in section 70 of this
title.

§ 68. Definitions

As used in this subchapter—

(a) The term ‘‘person’” means an individual,
partnership, corporation, association, or any
other form of business enterprise, plural or sin-
gular, as the case demands.

(b) The term ‘‘wool”” means the fiber from the
fleece of the sheep or lamb or hair of the Angora
or Cashmere goat (and may include the so-called
specialty fibers from the hair of the camel, al-
paca, llama, and vicuna) which has never been
reclaimed from any woven or felted wool prod-
uct.

(c) The term ‘‘recycled wool’’ means (1) the re-
sulting fiber when wool has been woven or felted
into a wool product which, without ever having
been utilized in any way by the ultimate con-
sumer, subsequently has been made into a fi-
brous state, or (2) the resulting fiber when wool
or reprocessed wool has been spun, woven, knit-
ted, or felted into a wool product which, after
having been used in any way by the ultimate
consumer, subsequently has been made into a fi-
brous state.

(d) The term ‘‘wool product’” means any prod-
uct, or any portion of a product, which contains,
purports to contain, or in any way is rep-
resented as containing wool or recycled wool.

(e) The term ‘‘Commission’” means the Federal
Trade Commission.

(f) The term ‘‘Federal Trade Commission Act”
means the Act of Congress entitled ‘““An Act to
create a Federal Trade Commission, to define its
powers and duties, and for other purposes’, ap-
proved September 26, 1914, as amended, and the
Federal Trade Commission Act approved March
21, 1938.

(g) The term ‘‘commerce’” means commerce
among the several States or with foreign na-
tions, or in any Territory of the United States
or in the District of Columbia, or between any
such Territory and another, or between any such
Territory and any State or foreign nation, or be-
tween the District of Columbia and any State or
Territory or foreign nation.

(h) The term ‘“‘Territory’ includes the insular
possessions of the United States and also any
Territory of the United States.

(Oct. 14, 1940, ch. 871, §2, 54 Stat. 1128; Pub. L.
96-242, §1, May 5, 1980, 94 Stat. 344.)

REFERENCES IN TEXT

The Act of September 26, 1914, referred to in subsec.
(f), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amended,
which is classified generally to subchapter I (§41 et
seq.) of this chapter. For complete classification of this
Act to the Code, see section 58 of this title and Tables.

The Federal Trade Commission Act approved March
21, 1938, referred to in subsec. (f), is act Mar. 21, 1938, ch.
49, 52 Stat. 111, as amended. For complete classification
of this Act to the Code, see Tables.
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AMENDMENTS

1980—Subsec. (c). Pub. L. 96-242, §1(a), substituted
“recycled wool”’ for ‘‘reprocessed wool” as term de-
fined, designated existing definition as cl. (1), and
added cl. (2).

Subsecs. (d) to (i). Pub. L. 96-242, §1(b)-(d), redesig-
nated subsecs. (e) to (i) as (d) to (h), respectively, and,
in subsec. (d) as so redesignated, substituted ‘‘con-
taining wool or recycled wool”’ for ‘‘containing wool,
reprocessed wool, or reused wool’’. Former subsec. (d),
which defined term ‘‘reused wool’’, was struck out.

EFFECTIVE DATE OF 1980 AMENDMENT

Section 3 of Pub. L. 96-242 provided that: ‘“The
amendments made by this Act [amending this section
and section 68b of this title] shall take effect with re-
spect to wool products manufactured on or after the
date sixty days after the date of enactment of this Act
[May 5, 1980].”

EFFECTIVE DATE

Section 12 of act Oct. 14, 1940, provided that: ‘‘This
Act [this subchapter] shall take effect nine months
after the date of its passage.”

SHORT TITLE

Section 1 of act Oct. 14, 1940, provided that: ‘“This Act
[this subchapter] may be cited as the ‘Wool Products
Labeling Act of 1939’.”

SEPARABILITY

Section 13 of act Oct. 14, 1940, provided that: ‘“If any
provision of this Act [this subchapter], or the applica-
tion thereof to any person, partnership, corporation, or
circumstance is held invalid, the remainder of the Act
and the application of such provision to any other per-
son, partnership, corporation, or circumstance shall
not be affected thereby.”

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§ 68a. Misbranding declared unlawful

The introduction, or manufacture for intro-
duction, into commerce, or the sale, transpor-
tation, or distribution, in commerce, of any
wool product which is misbranded within the
meaning of this subchapter or the rules and reg-
ulations hereunder, is unlawful and shall be an
unfair method of competition, and an unfair and
deceptive act or practice, in commerce under
the Federal Trade Commission Act; and any per-
son who shall manufacture or deliver for ship-
ment or ship or sell or offer for sale in com-
merce, any such wool product which is mis-
branded within the meaning of this subchapter
and the rules and regulations hereunder is
guilty of an unfair method of competition, and
an unfair and deceptive act or practice, in com-
merce within the meaning of the Federal Trade
Commission Act.

This section shall not apply—

(a) To any common carrier or contract carrier
in respect to a wool product shipped or delivered
for shipment in commerce in the ordinary
course of its business; or

(b) To any person manufacturing, delivering
for shipment, shipping, selling, or offering for
sale, for exportation from the United States to
any foreign country a wool product branded in
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accordance with the specifications of the pur-
chaser and in accordance with the laws of such
country.

(Oct. 14, 1940, ch. 871, §3, 54 Stat. 1129.)
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 68b, 68e, 68g, 68h
of this title.

§ 68b. Misbranded wool products

(a) False identification; affixation of label, etc.,
contents

A wool product shall be misbranded—

(1) If it is falsely or deceptively stamped,
tagged, labeled, or otherwise identified.

(2) If a stamp, tag, label, or other means of
identification, or substitute therefor under
section 68c of this title, is not on or affixed to
the wool product and does not show—

(A) the percentage of the total fiber weight
of the wool product, exclusive of ornamenta-
tion not exceeding 5 per centum of said total
fiber weight, of (1) wool; (2) recycled wool;
(3) each fiber other than wool if said percent-
age by weight of such fiber is 5 per centum
or more; and (4) the aggregate of all other fi-
bers: Provided, That deviation of the fiber
contents of the wool product from percent-
ages stated on the stamp, tag, label, or other
means of identification, shall not be mis-
branding under this section if the person
charged with misbranding proves such devi-
ation resulted from unavoidable variations
in manufacture and despite the exercise of
due care to make accurate the statements
on such stamp, tag, label, or other means of
identification.

(B) the maximum percentage of the total
weight of the wool product, of any non-
fibrous loading, filling, or adulterating mat-
ter.

(C) the name of the manufacturer of the
wool product and/or the name of one or more
persons subject to section 68a of this title
with respect to such wool product.

(D) the name of the country where proc-
essed or manufactured.

(3) In the case of a wool product containing
a fiber other than wool, if the percentages by
weight of the wool contents thereof are not
shown in words and figures plainly legible.

(4) In the case of a wool product represented
as wool, if the percentages by weight of the
wool content thereof are not shown in words
and figures plainly legible, or if the total fiber
weight of such wool product if not 100 per cen-
tum wool exclusive of ornamentation not ex-
ceeding 5 per centum of such total fiber
weight.

(b) Additional information

In addition to information required in this
section, the stamp, tag, label, or other means of
identification, or substitute therefor under sec-
tion 68c of this title, may contain other infor-
mation not violating the provisions of this sub-
chapter or the rules and regulations of the Com-
mission.

(¢) Substitute identification

If any person subject to section 68a of this
title with respect to a wool product finds or has
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reasonable cause to believe its stamp, tag, label,
or other means of identification, or substitute
therefor under section 68c of this title, does not
contain the information required by this sub-
chapter, he may replace same with a substitute
containing the information so required.

(d) Designations on linings, paddings, etc.

This section shall not be construed as requir-
ing designation on garments or articles of ap-
parel of fiber content of any linings, paddings,
stiffening, trimmings, or facings, except those
concerning which express or implied representa-
tions of fiber content are customarily made, nor
as requiring designation of fiber content of prod-
ucts which have an insignificant or inconsequen-
tial textile content: Provided, That if any such
article or product purports to contain or in any
manner is represented as containing wool, this
section shall be applicable thereto and the infor-
mation required shall be separately set forth
and segregated.

The Commission, after giving due notice and
opportunity to be heard to interested persons,
may determine and publicly announce the class-
es of such articles concerning which express or
implied representations of fiber content are cus-
tomarily made, and those products which have
an insignificant or inconsequential textile con-
tent.

(e) False or deceptive advertising in mail order
promotions

For the purposes of this subchapter, a wool
product shall be considered to be falsely or de-
ceptively advertised in any mail order pro-
motional material which is used in the direct
sale or direct offering for sale of such wool prod-
uct, unless such wool product description states
in a clear and conspicuous manner that such
wool product is processed or manufactured in
the United States of America, or imported, or
both.

(f) Location of label, etc.

For purposes of this subchapter, any wool
product shall be misbranded if a stamp, tag,
label, or other identification conforming to the
requirements of this section is not on or affixed
to the inside center of the neck midway between
the shoulder seams or, if such product does not
contain a neck, in the most conspicuous place
on the inner side of such product, unless it is on
or affixed on the outer side of such product or in
the case of hosiery items, on the outer side of
such product or package.

(Oct. 14, 1940, ch. 871, §4, 54 Stat. 1129; Pub. L.
96-242, §2, May 5, 1980, 94 Stat. 344; Pub. L.
98-417, title III, §§304, 305, Sept. 24, 1984, 98 Stat.
1604.)

AMENDMENTS
1984—Subsec. (a)(2)(D). Pub. L. 98-417, §304, added sub-
par. (D).
Subsecs. (e), (f). Pub. L. 98-417, §305, added subsecs. (e)
and ().

1980—Subsec. (a)(2)(A). Pub. L. 96-242 substituted ‘‘re-
cycled wool” for ‘‘reprocessed wool” as cl. (2), struck
out cl. (3) “‘reused wool”’, and redesignated existing cls.
(4) and (b) as (3) and (4), respectively.
EFFECTIVE DATE OF 1984 AMENDMENT

Section 307 of title III of Pub. L. 98-417 provided that:
“The amendments made by this title [amending this
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section and sections 68c and 70b of this title] shall be
effective ninety days after the date of enactment of
this Act [Sept. 24, 1984].”

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-242 effective with respect
to wool products manufactured on or after the date
sixty days after May b5, 1980, see section 3 of Pub. L.
96-242, set out as a note under section 68 of this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 68c of this title.

§ 68c. Stamp, tag, label, or other identification

(a) Affixing; retention until sale

Any person manufacturing for introduction, or
first introducing into commerce a wool product
shall affix thereto the stamp, tag, label, or other
means of identification required by this sub-
chapter, and the same, or substitutes therefor
containing identical information with respect to
content of the wool product or any other prod-
ucts contained therein in an amount of 5 per
centum or more by weight and other informa-
tion required under section 68b of this title,
shall be and remain affixed to such wool prod-
uct, whether it remains in its original state or
is contained in garments or other articles made
in whole or in part therefrom, until sold to the
consumer: Provided, That the name of the manu-
facturer of the wool product need not appear on
the substitute stamp, tag, or label if the name of
the person who affixes the substitute appears
thereon.

(b) Removal or mutilation

Any person who shall cause or participate in
the removal or mutilation of any stamp, tag,
label, or other means of identification affixed to
a wood! product with intent to violate the pro-
visions of this subchapter, is guilty of an unfair
method of competition, and an unfair and decep-
tive act or practice, in commerce within the
meaning of the Federal Trade Commission Act.

(c) Packages of wool products

For the purposes of subsections (a) and (b) of
this section, any package of wool products in-
tended for sale to the ultimate consumer shall
also be considered a wool product and shall have
affixed to it a stamp, tag, label, or other means
of identification bearing the information re-
quired by section 68b of this title, with respect
to the wool products contained therein, unless
such package of wool products is transparent to
the extent that it allows for the clear reading of
the stamp, tag, label, or other means of identi-
fication affixed to the wool product, or in the
case of hosiery items this section shall not be
construed as requiring the affixing of a stamp,
tag, label, or other means of identification to
each hosiery product contained in a package if
(1) such hosiery products are intended for sale to

180 in original. Probably should be ““wool”’.
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the ultimate consumer in such package, (2) such
package has affixed to it a stamp, tag, label, or
other means of identification bearing, with re-
spect to the hosiery products contained therein,
the information required by section 68b of this
title,2 and (3) the information on the stamp, tag,
label, or other means of identification affixed to
such package is equally applicable with respect
to each hosiery product contained therein.

(Oct. 14, 1940, ch. 871, §5, 54 Stat. 1130; Pub. L.
98-417, title III, §306, Sept. 24, 1984, 98 Stat. 1605.)

CODIFICATION

Section 68b of this title, the second time it appears in
subsec. (¢), was in the original ‘‘subsection (4)’ and was
translated as reading ‘‘section 4’ as the probable intent
of Congress.

AMENDMENTS

1984—Pub. L. 98-417 designated existing first and sec-
ond pars. as subsecs. (a) and (b), respectively, and added
subsec. (c).

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-417 effective 90 days after
Sept. 24, 1984, see section 307 of Pub. L. 98-417, set out
as a note under section 68b of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 68b, 68e, 68h of
this title.

§ 68d. Enforcement of subchapter

(a) Authority of Commission

Except as otherwise specifically provided here-
in, this subchapter shall be enforced by the Fed-
eral Trade Commission under rules, regulations,
and procedure provided for in the Federal Trade
Commission Act.

The Commission is authorized and directed to
prevent any person from violating the provi-
sions of this subchapter in the same manner, by
the same means, and with the same jurisdiction,
powers, and duties as though all applicable
terms and provisions of the Federal Trade Com-
mission Act were incorporated into and made a
part of this subchapter; and any such person vio-
lating the provisions of this subchapter shall be
subject to the penalties and entitled to the
privileges and immunities provided in said Fed-
eral Trade Commission Act in the same manner,
by the same means, and with the same jurisdic-
tion, powers, and duties as though the applicable
terms and provisions of the Federal Trade Com-
mission Act were incorporated into and made a
part of this subchapter.

The Commission is authorized and directed to
make rules and regulations for the manner and
form of disclosing information required by this
subchapter, and for segregation of such informa-
tion for different portions of a wool product as
may be necessary to avoid deception or confu-
sion, and to make such further rules and regula-
tions under and in pursuance of the terms of this
subchapter as may be necessary and proper for
administration and enforcement.

The Commission is also authorized to cause
inspections, analyses, tests, and examinations
to be made of any wool products subject to this

2See Codification note.
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subchapter; and to cooperate with any depart-
ment or agency of the Government, with any
State, Territory, or possession, or with the Dis-
trict of Columbia; or with any department,
agency, or political subdivision thereof; or with
any person.

(b) Maintenance of records by wool manufactur-
ers

Every manufacturer of wool products shall
maintain proper records showing the fiber con-
tent as required by this subchapter of all wool
products made by him, and shall preserve such
records for at least three years.

The neglect or refusal to maintain and so pre-
serve such records is unlawful, and any such
manufacturer who neglects or refuses to main-
tain and so preserve such records shall forfeit to
the United States the sum of $100 for each day
of such failure, which shall accrue to the United
States and be recoverable in a civil action.

(Oct. 14, 1940, ch. 871, §6, 54 Stat. 1131.)
TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§ 68e. Condemnation and injunction proceedings

(a) Grounds for condemnation; disposition of
merchandise

Any wool products shall be liable to be pro-
ceeded against in the district court of the
United States for the district in which found,
and to be seized for confiscation by process of
libel for condemnation, if the Commission has
reasonable cause to believe such wool products
are being manufactured or held for shipment, or
shipped, or held for sale or exchange after ship-
ment, in commerce in violation of the provisions
of this subchapter, and if after notice from the
Commission the provisions of this subchapter
with respect to said products are not shown to
be complied with. Proceedings in such libel
cases shall conform as nearly as may be to suits
in rem in admiralty, and may be brought by the
Commission.

If such wool products are condemned by the
court, they shall be disposed of, in the discretion
of the court, by destruction; by sale; by delivery
to the owner or claimant thereof upon payment
of legal costs and charges and upon execution of
good and sufficient bond to the effect that such
wool products will not be disposed of until prop-
erly stamped, tagged, labeled, or otherwise iden-
tified under the provisions of this subchapter; or
by such charitable disposition as the court may
deem proper. If such wool products are disposed
of by sale, the proceeds, less legal costs and
charges, shall be paid into the Treasury of the
United States.

(b) Grounds for temporary injunction or re-
straining order; issuance without bond

Whenever the Commission has reason to be-
lieve that—
(1) Any person is violating, or is about to
violate, sections 68a, 68c, 68f, or 68g of this
title, and that
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(2) It would be to the public interest to en-
join such violation until complaint is issued
by the Commission under the Federal Trade
Commission Act and such complaint dismissed
by the Commission or set aside by the court
on review, or until order to cease and desist
made thereon by the Commission has become
final within the meaning of the Federal Trade
Commission Act,

the Commission may bring suit in the district
court of the United States or in the United
States court of any Territory, for the district or
Territory in which such person resides or trans-
acts business, to enjoin such violation, and upon
proper showing a temporary injunction or re-
straining order shall be granted without bond.
(Oct. 14, 1940, ch. 871, §7, 54 Stat. 1131.)
TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§ 68f. Exclusion of misbranded wool products

All wool products imported into the United
States, except those made more than twenty
years prior to such importation, shall be
stamped, tagged, labeled, or otherwise identified
in accordance with the provisions of this sub-
chapter and all invoices of such wool products
required under the Act of June 17, 1930 (c. 497,
title IV, 46 Stat. 719), shall set forth, in addition
to the matter therein specified, the information
with respect to said wool products required
under the provisions of this subchapter, which
information shall be in the invoices prior to
their certification under said Act of June 17,
1930.

The falsification of, or failure to set forth,
said information in said invoices, or the fal-
sification or perjury of the consignee’s declara-
tion provided for in said Act of June 17, 1930, in-
sofar as it relates to said information, shall be
an unfair method of competition, and an unfair
and deceptive act, or practice, in commerce
under the Federal Trade Commission Act; and
any person who falsifies, or fails to set forth,
said information in said invoices, or who fal-
sifies or perjures said consignee’s declaration in-
sofar as it relates to said information, may
thenceforth be prohibited by the Commission
from importing, or participating in the importa-
tion of, any wool products into the United
States except upon filing bond with the Sec-
retary of the Treasury in a sum double the value
of said wool products and any duty thereon, con-
ditioned upon compliance with the provisions of
this subchapter.

A verified statement from the manufacturer
or producer of such wool products showing their
fiber content as required under the provisions of
this subchapter may be required under regula-
tions prescribed by the Secretary of the Treas-
ury.

(Oct. 14, 1940, ch. 871, §8, 54 Stat. 1132.)
REFERENCES IN TEXT

Provisions covering invoices of wool products re-
quired under the Act of June 17, 1930 (c. 497, title IV, 46
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Stat. 719), referred to in text, are set out as section 1481
et seq. of Title 19, Customs Duties.

Provisions covering certification of invoices under
the Act of June 17, 1930, referred to in text, are set out
as section 1482 of Title 19.

Provisions covering the consignee’s declaration under
the Act of June 17, 1930, referred to in text, are set out
in section 1485 of Title 19.

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 68e, 68h of this
title.

§ 68g. Guaranty

(a) Avoidance of liability; requirements

No person shall be guilty under section 68a of
this title if he establishes a guaranty received in
good faith signed by and containing the name
and address of the person residing in the United
States by whom the wool product guaranteed
was manufactured and/or from whom it was re-
ceived, that said wool product is not misbranded
under the provisions of this subchapter.

Said guaranty shall be either (1) a separate
guaranty specifically designating the wool prod-
uct guaranteed, in which case it may be on the
invoice or other paper relating to said wool
product; or (2) a continuing guaranty filed with
the Commission applicable to all wool products
handled by a guarantor in such form as the Com-
mission by rules and regulations may prescribe.

(b) Furnishing false guaranty

Any person who furnishes a false guaranty, ex-
cept a person relying upon a guaranty to the
same effect received in good faith signed by and
containing the name and address of the person
residing in the United States by whom the wool
product guaranteed was manufactured and/or
from whom it was received, with reason to be-
lieve the wool product falsely guaranteed may
be introduced, sold, transported, or distributed
in commerce, is guilty of an unfair method of
competition, and an unfair and deceptive act or
practice, in commerce within the meaning of the
Federal Trade Commission Act.

(Oct. 14, 1940, ch. 871, §9, 54 Stat. 1132.)

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 68e, 68h of this
title.

§ 68h. Criminal penalty

Any person who willfully violates sections 68a,
68c, 68f, or 68g(b) of this title shall be guilty of
a misdemeanor and upon conviction shall be
fined not more than $5,000, or be imprisoned not
more than one year, or both, in the discretion of



Page 81

the court: Provided, That nothing herein shall
limit other provisions of this subchapter.

Whenever the Commission has reason to be-
lieve any person is guilty of a misdemeanor
under this section, it shall certify all pertinent
facts to the Attorney General, whose duty it
shall be to cause appropriate proceedings to be
brought for the enforcement of the provisions of
this section against such person.

(Oct. 14, 1940, ch. 871, §10, 54 Stat. 1133.)
TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§ 68i. Application of other laws

The provision of this subchapter shall be held
to be in addition to, and not in substitution for
or limitation of, the provisions of any other Act
of the United States.

(Oct. 14, 1940, ch. 871, §11, 54 Stat. 1133.)
§ 68j. Exceptions from subchapter

None of the provisions of this subchapter shall
be construed to apply to the manufacture, deliv-
ery for shipment, shipment, sale, or offering for
sale any carpets, rugs, mats, or upholsteries, nor
to any person manufacturing, delivering for
shipment, shipping, selling, or offering for sale
any carpets, rugs, mats, or upholsteries.

(Oct. 14, 1940, ch. 871, §14, 54 Stat. 1133.)

SUBCHAPTER IV—LABELING OF FUR
PRODUCTS

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in section 70b of this
title.

§ 69. Definitions

As used in this subchapter—

(a) The term ‘‘person’” means an individual,
partnership, corporation, association, business
trust, or any organized group of any of the fore-
going.

(b) The term ‘‘fur’” means any animal skin or
part thereof with hair, fleece, or fur fibers at-
tached thereto, either in its raw or processed
state, but shall not include such skins as are to
be converted into leather or which in processing
shall have the hair, fleece, or fur fiber com-
pletely removed.

(c) The term ‘‘used fur’”’ means fur in any form
which has been worn or used by an ultimate con-
sumer.

(d) The term ‘‘fur product’” means any article
of wearing apparel made in whole or in part of
fur or used fur; except that such term shall not
include such articles (other than any dog or cat
fur product to which section 1308 of title 19 ap-
plies) as the Commission shall exempt by reason
of the relatively small quantity or value of the
fur or used fur contained therein.

(e) The term ‘‘waste fur” means the ears,
throats, or scrap pieces which have been severed
from the animal pelt, and shall include mats or
plates made therefrom.
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(f) The term ‘‘invoice” means a written ac-
count, memorandum, list, or catalog, which is
issued in connection with any commercial deal-
ing in fur products or furs, and describes the
particulars of any fur products or furs, trans-
ported or delivered to a purchaser, consignee,
factor, bailee, correspondent, or agent, or any
other person who is engaged in dealing commer-
cially in fur products or furs.

(g) The term ‘“‘Commission’ means the Federal
Trade Commission.

(h) The term ‘‘Federal Trade Commission Act”’
means the Act entitled ‘““An Act to create a Fed-
eral Trade Commission, to define its powers and
duties, and for other purposes’, approved Sep-
tember 26, 1914, as amended [15 U.S.C. 41 et seq.].

(i) The term ‘“‘Fur Products Name Guide”
means the register issued by the Commission
pursuant to section 69e of this title.

(j) The term ‘‘commerce’ means commerce be-
tween any State, Territory, or possession of the
United States, or the District of Columbia, and
any bplace outside thereof; or between points
within the same State, Territory, or possession,
or the District of Columbia, but through any
place outside thereof; or within any Territory or
possession or the District of Columbia.

(k) The term ‘“‘United States’” means the sev-
eral States, the District of Columbia, and the
Territories and possessions of the United States.

(Aug. 8, 1951, ch. 298, §2, 65 Stat. 175; Pub. L.
106-476, title I, §1443(b), Nov. 9, 2000, 114 Stat.
2167.)

REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-
ed, which is classified generally to subchapter I (§41 et
seq.) of this chapter. For complete classification of this
Act to the Code, see section 58 of this title and Tables.

AMENDMENTS

2000—Subsec. (d). Pub. L. 106-476 inserted ‘‘(other
than any dog or cat fur product to which section 1308
of title 19 applies)”’ after ‘‘shall not include such arti-
cles”.

EFFECTIVE DATE

Section 14 of act Aug. 8, 1951, provided that: ‘‘This
Act [this subchapter], except section 7 [section 69e of
this title], shall take effect one year after the date of
its enactment [Aug. 8, 1951].”

SHORT TITLE

Section 1 of act Aug. 8, 1951, provided: ‘“That this Act
[this subchapter] may be cited as the ‘Fur Products La-
beling Act’”.

SEPARABILITY

Section 13 of act Aug. 8, 1951, provided that: “If any
provision of this Act [this subchapter] or the applica-
tion thereof to any person or circumstance is held in-
valid, the remainder of the Act [this subchapter] and
the application of such provision to any other person or
circumstance shall not be affected thereby.”’

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.
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§69a. Violations of Federal Trade Commission
Act

(a) Introduction or manufacture for introduction
into commerce, sale, advertising or offering
for sale in commerce

The introduction, or manufacture for intro-
duction, into commerce, or the sale, advertising
or offering for sale in commerce, or the trans-
portation or distribution in commerce, of any
fur product which is misbranded or falsely or de-
ceptively advertised or invoiced, within the
meaning of this subchapter or the rules and reg-
ulations prescribed under section 69f(b) of this
title, is unlawful and shall be an unfair method
of competition, and an unfair and deceptive act
or practice, in commerce under the Federal
Trade Commission Act [15 U.S.C. 41 et seq.].

(b) Manufacture for sale, sale, advertising, offer-
ing for sale, transportation or distribution

The manufacture for sale, sale, advertising, of-
fering for sale, transportation or distribution, of
any fur product which is made in whole or in
part of fur which has been shipped and received
in commerce, and which is misbranded or falsely
or deceptively advertised or invoiced, within the
meaning of this subchapter or the rules and reg-
ulations prescribed under section 69f(b) of this
title, is unlawful and shall be an unfair method
of competition, and an unfair and deceptive act
or practice, in commerce under the Federal
Trade Commission Act [15 U.S.C. 41 et seq.].

(¢) Introduction into commerce, sale, advertising
or offering for sale in commerce or transpor-
tation or distribution

The introduction into commerce, or the sale,
advertising or offering for sale in commerce, or
the transportation or distribution in commerce,
of any fur which is falsely or deceptively adver-
tised or falsely or deceptively invoiced, within
the meaning of this subchapter or the rules and
regulations prescribed under section 69f(b) of
this title, is unlawful and shall be an unfair
method of competition, and an unfair and decep-
tive act or practice, in commerce under the Fed-
eral Trade Commission Act [15 U.S.C. 41 et seq.].

(d) Removal or mutilation of label

Except as provided in subsection (e) of this
section, it shall be unlawful to remove or muti-
late, or cause or participate in the removal or
mutilation of, prior to the time any fur product
is sold and delivered to the ultimate consumer,
any label required by this subchapter to be af-
fixed to such fur product, and any person vio-
lating this subsection is guilty of an unfair
method of competition, and an unfair or decep-
tive act or practice, in commerce under the Fed-
eral Trade Commission Act [15 U.S.C. 41 et seq.].

(e) Substitution of labels; records

Any person introducing, selling, advertising,
or offering for sale, in commerce, or processing
for commerce, a fur product, or any person sell-
ing, advertising, offering for sale or processing a
fur product which has been shipped and received
in commerce, may substitute for the label af-
fixed to such product pursuant to section 69b of
this title, a label conforming to the require-
ments of such section, and such label may show
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in lieu of the name or other identification shown
pursuant to section 69b(2)(E) of this title on the
label so removed, the name or other identifica-
tion of the person making the substitution. Any
person substituting a label shall keep such
records as will show the information set forth on
the label that he removed and the name or
names of the person or persons from whom such
fur product was received, and shall preserve
such records for at least three years. Neglect or
refusal to maintain and preserve such records is
unlawful, and any person who shall fail to main-
tain and preserve such records shall forfeit to
the United States the sum of $100 for each day
of such failure which shall accrue to the United
States and be recoverable by a civil action. Any
person substituting a label who shall fail to
keep and preserve such records, or who shall by
such substitution misbrand a fur product, shall
be guilty of an unfair method of competition,
and an unfair or deceptive act or practice, in
commerce under the Federal Trade Commission
Act [156 U.S.C. 41 et seq.].

(f) Application of section to common carrier or

freight forwarder

Subsections (a), (b), and (c) of this section
shall not apply to any common carrier, contract
carrier or freight forwarder in respect of a fur
product or fur shipped, transported, or delivered
for shipment in commerce in the ordinary
course of business.

(Aug. 8, 1951, ch. 298, §3, 656 Stat. 176.)
REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
section catchline and subsecs. (a) to (e), is act Sept. 26,
1914, ch. 311, 38 Stat. 717, as amended, which is classified
generally to subchapter I (§41 et seq.) of this chapter.
For complete classification of this Act to the Code, see
section 58 of this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 69f, 69g, 69h, 69i
of this title.

§ 69b. Misbranded fur products

For the purposes of this subchapter, a fur
product shall be considered to be misbranded—

(1) if it is falsely or deceptively labeled or
otherwise falsely or deceptively identified, or
if the label contains any form of misrepresen-
tation or deception, directly or by implica-
tion, with respect to such fur product;

(2) if there is not affixed to the fur product
a label showing in words and figures plainly
legible—

(A) the name or names (as set forth in the
Fur Products Name Guide) of the animal or
animals that produced the fur, and such
qualifying statement as may be required
pursuant to section 69e(c) of this title;

(B) that the fur product contains or is
composed of used fur, when such is the fact;

(C) that the fur product contains or is
composed of bleached, dyed, or otherwise ar-
tificially colored fur, when such is the fact;

(D) that the fur product is composed in
whole or in substantial part of paws, tails,
bellies, or waste fur, when such is the fact;

(E) the name, or other identification
issued and registered by the Commission, of
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one or more of the persons who manufacture
such fur product for introduction into com-
merce, introduce it into commerce, sell it in
commerce, advertise or offer it for sale in
commerce, or transport or distribute it in
commerce;

(F) the name of the country of origin of
any imported furs used in the fur product;

(3) if the label required by paragraph (2)(A)
of this section sets forth the name or names of
any animal or animals other than the name or
names provided for in such paragraph.

(Aug. 8, 1951, ch. 298, §4, 65 Stat. 177.)
TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 69a, 69d of this
title.

§69c. False advertising and invoicing

(a) For the purposes of this subchapter, a fur
product or fur shall be considered to be falsely
or deceptively advertised if any advertisement,
representation, public announcement, or notice
which is intended to aid, promote, or assist di-
rectly or indirectly in the sale or offering for
sale of such fur product or fur—

(1) does not show the name or names (as set
forth in the Fur Products Name Guide) of the
animal or animals that produced the fur, and
such qualifying statement as may be required
pursuant to section 69e(c) of this title;

(2) does not show that the fur is used fur or
that the fur product contains used fur, when
such is the fact;

(3) does not show that the fur product or fur
is bleached, dyed, or otherwise artificially col-
ored fur when such is the fact;

(4) does not show that the fur product is
composed in whole or in substantial part of
paws, tails, bellies, or waste fur, when such is
the fact;

(5) contains the name or names of any ani-
mal or animals other than the name or names
specified in paragraph (1) of this subsection, or
contains any form of misrepresentation or de-
ception, directly or by implication, with re-
spect to such fur product or fur;

(6) does not show the name of the country of
origin of any imported furs or those contained
in a fur product.

(b) For the purposes of this subchapter, a fur
product or fur shall be considered to be falsely
or deceptively invoiced—

(1) if such fur product or fur is not invoiced
to show—

(A) the name or names (as set forth in the
Fur Products Name Guide) of the animal or
animals that produced the fur, and such
qualifying statement as may be required
pursuant to section 69e(c) of this title;

(B) that the fur product contains or is
composed of used fur, when such is the fact;

(C) that the fur product contains or is
composed of bleached, dyed, or otherwise ar-
tificially colored fur, when such is the fact;
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(D) that the fur product is composed in
whole or in substantial part of paws, tails,
bellies, or waste fur, when such is the fact;

(E) the name and address of the person
issuing such invoice;

(F) the name of the country of origin of
any imported furs or those contained in a fur
product;

(2) if such invoice contains the name or
names of any animal or animals other than
the name or names specified in paragraph
(1)(A) of this subsection, or contains any form
of misrepresentation or deception, directly or
by implication, with respect to such fur prod-
uct or fur.

(Aug. 8, 1951, ch. 298, §5, 65 Stat. 178.)
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 69d of this title.

§69d. Fur products imported into United States

(a) Necessity of proper labelling; additional in-
formation

Fur products imported into the United States
shall be labeled so as not to be misbranded with-
in the meaning of section 69b of this title; and
all invoices of fur products and furs required
under title IV of the Tariff Act of 1930, as
amended [19 U.S.C. 1401 et seq.], shall set forth,
in addition to the matters therein specified, in-
formation conforming with the requirements of
section 69c(b) of this title, which information
shall be included in the invoices prior to their
certification under the Tariff Act of 1930, as
amended [19 U.S.C. 1202 et seq.].

(b) Violations of Federal Trade Commission Act

The falsification of, or failure to set forth,
said information in said invoices, or the fal-
sification or perjury of the consignee’s declara-
tion provided for in the Tariff Act of 1930, as
amended [19 U.S.C. 1202 et seq.], insofar as it re-
lates to said information, shall be an unfair
method of competition, and an unfair and decep-
tive act or practice, in commerce under the Fed-
eral Trade Commission Act [15 U.S.C. 41 et seq.];
and any person who falsifies, or fails to set
forth, said information in said invoices, or who
falsifies or perjures said consignee’s declaration
insofar as it relates to said information, may
thenceforth be prohibited by the Commission
from importing, or participating in the importa-
tion of, any fur products or furs into the United
States except upon filing bond with the Sec-
retary of the Treasury in a sum double the value
of said fur products and furs, and any duty
thereon, conditioned upon compliance with the
provisions of this section.

(¢) Verified statement of compliance

A verified statement from the manufacturer,
producer of, or dealer in, imported fur products
and furs showing information required under the
provisions of this subchapter may be required
under regulations prescribed by the Secretary of
the Treasury.

(Aug. 8, 1951, ch. 298, §6, 656 Stat. 178.)
REFERENCES IN TEXT

The Tariff Act of 1930, referred to in subsecs. (a) and
(b), is act June 17, 1930, ch. 497, 46 Stat. 590, as amended,
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which is classified generally to chapter 4 (§1202 et seq.)
of Title 19, Customs Duties. Title IV of the Tariff Act
of 1930 is classified generally to subtitle IIT (§1401 et
seq.) of chapter 4 of Title 19. For complete classifica-
tion of this Act to the Code, see section 1654 of Title 19
and Tables.

The Federal Trade Commission Act, referred to in
subsec. (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as
amended, which is classified generally to subchapter I
(§41 et seq.) of this chapter. For complete classification
of this Act to the Code, see section 58 of this title and
Tables.

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 69f, 69g, 69i of
this title.

§ 69e. Name guide for fur products
(a) Fur Products Name Guide

The Commission shall, with the assistance and
cooperation of the Department of Agriculture
and the Department of the Interior, within six
months after August 8, 1951, issue, after holding
public hearings, a register setting forth the
names of hair, fleece, and fur-bearing animals,
which shall be known as the Fur Products Name
Guide. The names used shall be the true English
names for the animals in question, or in the ab-
sence of a true English name for an animal, the
name by which such animal can be properly
identified in the United States.

(b) Additions and deletions; public hearing

The Commission may, from time to time, with
the assistance and cooperation of the Depart-
ment of Agriculture and Department of the Inte-
rior, after holding public hearings, add to or de-
lete from such register the name of any hair,
fleece, or fur-bearing animal.

(c) Prevention of confusion or deception

If the name of an animal (as set forth in the
Fur Products Name Guide) connotes a geo-
graphical origin or significance other than the
true country or place of origin of such animal,
the Commission may require whenever such
name is used in setting forth the information re-
quired by this subchapter, such qualifying state-
ments as it may deem necessary to prevent con-
fusion or deception.

(Aug. 8, 1951, ch. 298, §7, 65 Stat. 179.)
TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 69b, 69c of this
title.

§ 69f. Enforcement of subchapter
(a) Enforcement by Federal Trade Commission

(1) Except as otherwise specifically provided in
this subchapter, sections 69a, 69d, and 69h(b) of
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this title shall be enforced by the Federal Trade
Commission under rules, regulations, and proce-
dure provided for in the Federal Trade Commis-
sion Act [15 U.S.C. 41 et seq.].

(2) The Commission is authorized and directed
to prevent any person from violating the provi-
sions of sections 69a, 69d, and 69h(b) of this title
in the same manner, by the same means, and
with the same jurisdiction, powers, and duties as
though all applicable terms and provisions of
the Federal Trade Commission Act [15 U.S.C. 41
et seq.] were incorporated into and made a part
of this subchapter; and any such person vio-
lating any provision of section 69a, 69d, or 69h(b)
of this title shall be subject to the penalties and
entitled to the privileges and immunities pro-
vided in said Federal Trade Commission Act as
though the applicable terms and provisions of
the said Act were incorporated into and made a
part of this subchapter.

(b) Rules and regulations for disclosure of infor-
mation

The Commission is authorized and directed to
prescribe rules and regulations governing the
manner and form of disclosing information re-
quired by this subchapter, and such further rules
and regulations as may be necessary and proper
for purposes of administration and enforcement
of this subchapter.

(c) Inspection, analysis, tests for fur products;
cooperation with other governmental agen-
cies

The Commission is authorized (1) to cause in-
spections, analyses, tests, and examinations to
be made of any fur product or fur subject to this
subchapter; and (2) to cooperate, on matters re-
lated to the purposes of this subchapter, with
any department or agency of the Government;
with any State, Territory, or possession, or with
the District of Columbia; or with any depart-
ment, agency, or political subdivision thereof;
or with any person.

(d) Maintenance of records by manufacturer or
dealer

(1) Every manufacturer or dealer in fur prod-
ucts or furs shall maintain proper records show-
ing the information required by this subchapter
with respect to all fur products or furs handled
by him, and shall preserve such records for at
least three years.

(2) The neglect or refusal to maintain and pre-
serve such records is unlawful, and any such
manufacturer or dealer who neglects or refuses
to maintain and preserve such records shall for-
feit to the United States the sum of $100 for each
day of such failure which shall accrue to the
United States and be recoverable by a civil ac-
tion.

(Aug. 8, 1951, ch. 298, §8, 656 Stat. 179.)
REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
subsec. (a), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as
amended, which is classified generally to subchapter I
(§41 et seq.) of this chapter. For complete classification
of this Act to the Code, see section 58 of this title and
Tables.

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
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Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 69a of this title.

§69g. Condemnation and injunction proceedings

(a) Grounds for condemnation; disposition of
merchandise

(1) Any fur product or fur shall be liable to be
proceeded against in the district court of the
United States for the district in which found,
and to be seized for confiscation by process of
libel for condemnation, if the Commission has
reasonable cause to believe such fur product or
fur is being manufactured or held for shipment,
or shipped, or held for sale or exchange after
shipment, in commerce, in violation of the pro-
visions of this subchapter, and if after notice
from the Commission the provisions of this sub-
chapter with respect to such fur product or fur
are not shown to be complied with. Proceedings
in such libel cases shall conform as nearly as
may be to suits in rem in admiralty, and may be
brought by the Commission.

(2) If such fur products or furs are condemned
by the court, they shall be disposed of, in the
discretion of the court, by destruction, by sale,
by delivery to the owner or claimant thereof
upon payment of legal costs and charges and
upon execution of good and sufficient bond to
the effect that such fur or fur products will not
be disposed of until properly marked, advertised,
and invoiced as required under the provisions of
this subchapter; or by such charitable disposi-
tion as the court may deem proper. If such furs
or fur products are disposed of by sale, the pro-
ceeds, less legal costs and charges, shall be paid
into the Treasury of the United States as mis-
cellaneous receipts.

(b) Grounds for temporary injunction or re-
straining order; issuance without bond

Whenever the Commission has reason to be-
lieve that—

(1) any person is volating,! or is about to vio-
late, section 69a, 69d, or 69h(b) of this title;
and

(2) it would be to the public interest to en-
join such violation until complaint is issued
by the Commission under the Federal Trade
Commission Act [15 U.S.C. 41 et seq.] and such
complaint dismissed by the Commission or set
aside by the court on review, or until order to
cease and desist made thereon by the Commis-
sion has become final within the meaning of
said Act,

the Commission may bring suit in the district
court of the United States or in the United
States court of any Territory, for the district or
Territory in which such person resides or trans-
acts business, to enjoin such violation, and upon
proper showing a temporary injunction or re-
straining order shall be granted without bond.

(Aug. 8, 1951, ch. 298, §9, 65 Stat. 180.)
REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
subsec. (b)(2), is act Sept. 26, 1914, ch. 311, 38 Stat. 717,

180 in original. Probably should be ‘“‘violating,”.
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as amended, which is classified generally to subchapter
I (§41 et seq.) of this chapter. For complete classifica-
tion of this Act to the Code, see section 58 of this title
and Tables.

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§ 69h. Guaranty
(a) Avoidance of liability; requirements

No person shall be guilty under section 69a of
this title if he establishes a guaranty received in
good faith signed by and containing the name
and address of the person residing in the United
States by whom the fur product or fur guaran-
teed was manufactured or from whom it was re-
ceived, that said fur product is not misbranded
or that said fur product or fur is not falsely ad-
vertised or invoiced under the provisions of this
subchapter. Such guaranty shall be either (1) a
separate guaranty specifically designating the
fur product or fur guaranteed, in which case it
may be on the invoice or other paper relating to
such fur product or fur; or (2) a continuing guar-
anty filed with the Commission applicable to
any fur product or fur handled by a guarantor,
in such form as the Commission by rules and
regulations may prescribe.

(b) Furnishing false guaranty

It shall be unlawful for any person to furnish,
with respect to any fur product or fur, a false
guaranty (except a person relying upon a guar-
anty to the same effect received in good faith
signed by and containing the name and address
of the person residing in the United States by
whom the fur product or fur guaranteed was
manufactured or from whom it was received)
with reason to believe the fur product or fur
falsely guaranteed may be introduced, sold,
transported, or distributed in commerce, and
any person who violates the provisions of this
subsection is guilty of an unfair method of com-
petition, and an unfair or deceptive act or prac-
tice, in commerce within the meaning of the
Federal Trade Commission Act [15 U.S.C. 41 et
seq.].

(Aug. 8, 1951, ch. 298, §10, 656 Stat. 181.)
REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
subsec. (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as
amended, which is classified generally to subchapter I
(§41 et seq.) of this chapter. For complete classification
of this Act to the Code, see section 58 of this title and
Tables.

TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 69f, 692, 69i of
this title.

§ 69i. Criminal penalty

(a) Any person who willfully violates section
69a, 69d, or 69h(b) of this title shall be guilty of
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a misdemeanor and upon conviction shall be
fined not more than $5,000, or be imprisoned not
more than one year, or both, in the discretion of
the court.

(b) Whenever the Commission has reason to
believe any person is guilty of a misdemeanor
under this section, it shall certify all pertinent
facts to the Attorney General, whose duty it
shall be to cause appropriate proceedings to be
brought for the enforcement of the provisions of
this section against such person.

(Aug. 8, 1951, ch. 298, §11, 65 Stat. 181.)
TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§ 69j. Application of other laws

The provisions of this subchapter shall be held
to be in addition to, and not in substitution for
or limitation of, the provisions of any other Act
of Congress.

(Aug. 8, 1951, ch. 298, §12, 65 Stat. 181.)

SUBCHAPTER V—TEXTILE FIBER
PRODUCTS IDENTIFICATION

§70. Definitions

As used in this subchapter—

(a) The term ‘‘person’” means an individual,
partnership, corporation, association or any
other form of business enterprise.

(b) The term ‘‘fiber” or ‘‘textile fiber’”’ means
a unit of matter which is capable of being spun
into a yarn or made into a fabric by bonding or
by interlacing in a variety of methods including
weaving, knitting, braiding, felting, twisting, or
webbing, and which is the basic structural ele-
ment of textile products.

(¢) The term ‘‘natural fiber’ means any fiber
that exists as such in the natural state.

(d) The term ‘“‘manufactured fiber’’ means any
fiber derived by a process of manufacture from
any substance which, at any point in the manu-
facturing process, is not a fiber.

(e) The term ‘“‘yarn’ means a strand of textile
fiber in a form suitable for weaving, knitting,
braiding, felting, webbing, or otherwise fabri-
cating into a fabric.

(f) The term ‘‘fabric” means any material
woven, Kknitted, felted, or otherwise produced
from, or in combination with, any natural or
manufactured fiber, yarn, or substitute therefor.

(g) The term ‘‘household textile articles”
means articles of wearing apparel, costumes and
accessories, draperies, floor coverings, fur-
nishings, beddings, and other textile goods of a
type customarily used in a household regardless
of where used in fact.

(h) The term ‘‘textile fiber product’” means—

(1) any fiber, whether in the finished or un-
finished state, used or intended for use in
household textile articles;

(2) any yarn or fabric, whether in the fin-
ished or unfinished state, used or intended for
use in household textile articles; and

(3) any household textile article made in
whole or in part of yarn or fabric;
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except that such term does not include a prod-
uct required to be labeled under the Wool Prod-
ucts Labeling Act of 1939 [15 U.S.C. 68 et seq.].

(i) The term ‘‘affixed” means attached to the
textile fiber product in any manner.

(j) The term ‘‘Commission’” means the Federal
Trade Commission.

(k) The term ‘‘commerce’” means commerce
among the several States or with foreign na-
tions, or in any Territory of the United States
or in the District of Columbia, or between any
such Territory and another, or between any such
Territory and any State or foreign nation or be-
tween the District of Columbia and any State or
Territory or foreign nation.

() The term ‘“‘Territory” includes the insular
possessions of the United States, and also any
Territory of the United States.

(m) The term ‘‘ultimate consumer’” means a
person who obtains a textile fiber product by
purchase or exchange with no intent to sell or
exchange such textile fiber product in any form.

(Pub. L. 85-897, §2, Sept. 2, 1958, 72 Stat. 1717.)
REFERENCES IN TEXT

The Wool Products Labeling Act of 1939, referred to
in subsec. (h)(3), is act Oct. 14, 1940, ch. 871, 54 Stat.
1128, as amended, which is classified generally to sub-
chapter IIT (§68 et seq.) of this chapter. For complete
classification of this Act to the Code, see Short Title
note set out under section 68 of this title and Tables.

EFFECTIVE DATE

Section 15 of Pub. L. 85-897 provided that: ‘“This Act
[this subchapter] shall take effect eighteen months
after enactment [Sept. 2, 1958], except for the promul-
gation of rules and regulations by the Commission,
which shall be promulgated within nine months after
the enactment of this Act. The Commission shall pro-
vide for the exception of any textile fiber product ac-
quired prior to the effective date of this Act.”

SHORT TITLE

Section 1 of Pub. L. 85-897 provided: ‘‘That this Act
[this subchapter] may be cited as the ‘Textile Fiber
Products Identification Act’.”

SEPARABILITY

Section 13 of Pub. L. 85-897 provided that: “‘If any pro-
vision of this Act [this subchapter], or the application
thereof to any person, as that term is herein defined, is
held invalid, the remainder of the Act and the applica-
tion of the remaining provisions to any person shall
not be affected thereby.”

§ 70a. Violations of Federal Trade Commission
Act

(a) Introduction or manufacture for introduction
into commerce, sale, advertising or offering
for sale in commerce

The introduction, delivery for introduction,
manufacture for introduction, sale, advertising,
or offering for sale, in commerce, or the trans-
portation or causing to be transported in com-
merce, or the importation into the TUnited
States, of any textile fiber product which is mis-
branded or falsely or deceptively advertised
within the meaning of this subchapter or the
rules and regulations promulgated thereunder,
is unlawful, and shall be an unfair method of
competition and an unfair and deceptive act or
practice in commerce under the Federal Trade
Commission Act [15 U.S.C. 41 et seq.].
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(b) Sale, offering for sale, advertising, delivery,
transportation of products advertised for
sale in commerce

The sale, offering for sale, advertising, deliv-
ery, transportation, or causing to be trans-
ported, of any textile fiber product which has
been advertised or offered for sale in commerce,
and which is misbranded or falsely or decep-
tively advertised, within the meaning of this
subchapter or the rules and regulations promul-
gated thereunder, is unlawful, and shall be an
unfair method of competition and an unfair and
deceptive act or practice in commerce under the
Federal Trade Commission Act [15 U.S.C. 41 et
seq.].

(¢) Sale, offering for sale, advertising, delivery,
transportation of products after shipment in
commerce

The sale, offering for sale, advertising, deliv-
ery, transportation, or causing to be trans-
ported, after shipment in commerce, of any tex-
tile fiber product, whether in its original state
or contained in other textile fiber products,
which is misbranded or falsely or deceptively ad-
vertised, within the meaning of this subchapter
or the rules and regulations promulgated there-
under, is unlawful, and shall be an unfair meth-
od of competition and an unfair and deceptive
act or practice in commerce under the Federal
Trade Commission Act [15 U.S.C. 41 et seq.].

(d) Application of section to common carrier,
freight forwarder, etc.

This section shall not apply—

(1) to any common carrier or contract car-
rier or freight forwarder with respect to a tex-
tile fiber product received, shipped, delivered,
or handled by it for shipment in the ordinary
course of its business;

(2) to any processor or finisher in performing
a contract for the account of a person subject
to the provisions of this subchapter if the
processor or finisher does not change the tex-
tile fiber content of the textile fiber product
contrary to the terms of such contract;

(3) with respect to the manufacture, delivery
for transportation, transportation, sale, or of-
fering for sale of a textile fiber product for ex-
portation from the United States to any for-
eign country;

(4) to any publisher or other advertising
agency or medium for the dissemination of ad-
vertising or promotional material, except the
manufacturer, distributor, or seller of the tex-
tile fiber product to which the false or decep-
tive advertisement relates, if such publisher or
other advertising agency or medium furnishes
to the Commission, upon request, the name
and post office address of the manufacturer,
distributor, seller, or other person residing in
the United States, who caused the dissemina-
tion of the advertising material; or

(5) to any textile fiber product until such
product has been produced by the manufac-
turer or processor in the form intended for
sale or delivery to, or for use by, the ultimate
consumer: Provided, That this exemption shall
apply only if such textile fiber product is cov-
ered by an invoice or other paper relating to
the marketing or handling of the textile fiber
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product and such invoice or paper correctly
discloses the information with respect to the
textile fiber product which would otherwise be
required under section 70b of this title to be on
the stamp, tag, label, or other identification
and the name and address of the person issuing
the invoice or paper.

(Pub. L. 85-897, §3, Sept. 2, 1958, 72 Stat. 1718.)
REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
subsecs. (a) to (c), is act Sept. 26, 1914, ch. 311, 38 Stat.
717, as amended, which is classified generally to sub-
chapter I (§41 et seq.) of this chapter. For complete
classification of this Act to the Code, see section 58 of
this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 70b, 70f, 70h, 70i
of this title.

§ 70b. Misbranded and falsely advertised textile
fiber products

(a) False or deceptive identification

Except as otherwise provided in this sub-
chapter, a textile fiber product shall be mis-
branded if it is falsely or deceptively stamped,
tagged, labeled, invoiced, advertised, or other-
wise identified as to the name or amount of con-
stituent fibers contained therein.

(b) Stamp, tag, label or other means of identifica-
tion; contents

Except as otherwise provided in this sub-
chapter, a textile fiber product shall be mis-
branded if a stamp, tag, label, or other means of
identification, or substitute therefor authorized
by section 70c of this title, is not on or affixed
to the product showing in words and figures
plainly legible, the following:

(1) The constituent fiber or combination of
fibers in the textile fiber product, designating
with equal prominence each natural or manu-
factured fiber in the textile fiber product by
its generic name in the order of predominance
by the weight thereof if the weight of such
fiber is 5 per centum or more of the total fiber
weight of the product, but nothing in this sec-
tion shall be construed as prohibiting the use
of a nondeceptive trademark in conjunction
with a designated generic name: Provided,
That exclusive of permissible ornamentation,
any fiber or group of fibers present in an
amount of 5 per centum or less by weight of
the total fiber content shall not be designated
by the generic name or the trademark of such
fiber or fibers, but shall be designated only as
“‘other fiber’” or ‘‘other fibers’ as the case
may be, but nothing in this section shall be
construed as prohibiting the disclosure of any
fiber present in a textile fiber product which
has a clearly established and definite func-
tional significance where present in the
amount contained in such product.

(2) The percentage of each fiber present, by
weight, in the total fiber content of the textile
fiber product, exclusive of ornamentation not
exceeding 5 per centum by weight of the total
fiber content: Provided, That, exclusive of per-
missible ornamentation, any fiber or group of
fibers present in an amount of 5 per centum or
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less by weight of the total fiber content shall
not be designated by the generic name or
trademark of such fiber or fibers, but shall be
designated only as ‘‘other fiber’ or ‘“‘other fi-
bers’” as the case may be but nothing in this
section shall be construed as prohibiting the
disclosure of any fiber present in a textile
fiber product which has a clearly established
and definite functional significance where
present in the amount stated: Provided further,
That in the case of a textile fiber product
which contains more than one kind of fiber,
deviation in the fiber content of any fiber in
such product, from the amount stated on the
stamp, tag, label, or other identification shall
not be a misbranding under this section unless
such deviation is in excess of reasonable toler-
ances which shall be established by the Com-
mission: And provided further, That any such
deviation which exceeds said tolerances shall
not be a misbranding if the person charged
proves that the deviation resulted from un-
avoidable variations in manufacture and de-
spite due care to make accurate the state-
ments on the tag, stamp, label, or other iden-
tification.

(3) The name, or other identification issued
and registered by the Commission, of the man-
ufacturer of the product or one or more per-
sons subject to section 70a of this title with re-
spect to such product.

(4) If it is an imported textile fiber product
the name of the country where processed or
manufactured.

(5) If it is a textile fiber product processed or
manufactured in the United States, it be so
identified.

(c) False or deceptive advertisement

For the purposes of this subchapter, a textile
fiber product shall be considered to be falsely or
deceptively advertised if any disclosure or im-
plication of fiber content is made in any written
advertisement which is used to aid, promote, or
assist directly or indirectly in the sale or offer-
ing for sale of such textile fiber product, unless
the same information as that required to be
shown on the stamp, tag, label, or other identi-
fication under subsection (b)(1) and (2) of this
section is contained in the heading, body, or
other part of such written advertisement, except
that the percentages of the fiber present in the
textile fiber product need not be stated.

(d) Additional information allowed

In addition to the information required in this
section, the stamp, tag, label, or other means of
identification, or advertisement may contain
other information not violating the provisions
of this subchapter.

(e) Labelling of packages

For purposes of this subchapter, in addition to
the textile fiber products contained therein, a
package of textile fiber products intended for
sale to the ultimate consumer shall be mis-
branded unless such package has affixed to it a
stamp, tag, label, or other means of identifica-
tion bearing the information required by sub-
section (b) of this section, with respect to such
contained textile fiber products, or is trans-
parent to the extent it allows for the clear read-
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ing of the stamp, tag, label, or other means of
identification on the textile fiber product, or in
the case of hosiery items, this section shall not
be construed as requiring the affixing of a
stamp, tag, label, or other means of identifica-
tion to each hosiery product contained in a
package if (1) such hosiery products are intended
for sale to the ultimate consumer in such pack-
age, (2) such package has affixed to it a stamp,
tag, label, or other means of identification bear-
ing, with respect to the hosiery products con-
tained therein, the information required by sub-
section (b) of this section, and (3) the informa-
tion on the stamp, tag, label, or other means of
identification affixed to such package is equally
applicable with respect to each textile fiber
product contained therein.

(f) Fabric severed from bolts, pieces or rolls of
fabric

This section shall not be construed as requir-
ing designation of the fiber content of any por-
tion of fabric, when sold at retail, which is sev-
ered from bolts, pieces, or rolls of fabric labeled
in accordance with the provisions of this section
at the time of such sale: Provided, That if any
portion of fabric severed from a bolt, piece, or
roll of fabric is in any manner represented as
containing percentages of natural or manufac-
tured fibers, other than that which is set forth
on the labeled bolt, piece, or roll, this section
shall be applicable thereto, and the information
required shall be separately set forth and seg-
regated as required by this section.

(g) Advertisement of textile product by use of
name or symbol of fur-bearing animal

For the purposes of this subchapter, a textile
fiber product shall be considered to be falsely or
deceptively advertised if the name or symbol of
any fur-bearing animal is used in the advertise-
ment of such product unless such product, or the
part thereof in connection with which the name
or symbol of a fur-bearing animal is used, is a
fur or fur product within the meaning of the Fur
Products Labeling Act [156 U.S.C. 69 et seq.]: Pro-
vided, however, That where a textile fiber prod-
uct contains the hair or fiber of a fur-bearing
animal, the name of such animal, in conjunction
with the word ‘‘fiber’’, ‘‘hair’’, or ‘‘blend’”’, may
be used.

(h) Reused stuffing

For the purposes of this subchapter, a textile
fiber product shall be misbranded if it is used as
stuffing in any upholstered product, mattress, or
cushion after having been previously used as
stuffing in any other upholstered product, mat-
tress, or cushion, unless the upholstered prod-
uct, mattress, or cushion containing such tex-
tile fiber product bears a stamp, tag, or label ap-
proved by the Commission indicating in words
plainly legible that it contains reused stuffing.

(i) Mail order catalog or promotional material

For the purposes of this subchapter, a textile
fiber product shall be considered to be falsely or
deceptively advertised in any mail order catalog
or mail order promotional material which is
used in the direct sale or direct offering for sale
of such textile fiber product, unless such textile
fiber product description states in a clear and
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conspicuous manner that such textile fiber prod-

uct is processed or manufactured in the United

States of America, or imported, or both.

(j) Location of stamp, tag, label, or other identi-
fication

For purposes of this subchapter, any textile
fiber product shall be misbranded if a stamp,
tag, label, or other identification conforming to
the requirements of this section is not on or af-
fixed to the inside center of the neck midway be-
tween the shoulder seams or, if such product
does not contain a neck, in the most con-
spicuous place on the inner side of such product,
unless it is on or affixed on the outer side of
such product, or in the case of hosiery items on
the outer side of such product or package.

(Pub. L. 85-897, §4, Sept. 2, 1958, 72 Stat. 1719;
Pub. L. 89-35, §§1, 2, June 5, 1965, 79 Stat. 124;
Pub. L. 98417, title III, §§301-303, Sept. 24, 1984,
98 Stat. 1603, 1604.)

REFERENCES IN TEXT

The Fur Products Labeling Act, referred to in subsec.
(8), is act Aug. 8, 1951, ch. 298, 65 Stat. 175, as amended,
which is classified generally to subchapter IV (§69 et
seq.) of this chapter. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 69 of this title and Tables.

AMENDMENTS
1984—Subsec. (b)(5). Pub. L. 98-417, §301, added par.

5).

Subsec. (e). Pub. L. 98-417, §302, amended subsec. (e)
generally. Prior to amendment, subsec. (e) read as fol-
lows: ‘“This section shall not be construed as requiring
the affixing of a stamp, tag, label, or other means of
identification to each textile fiber product contained in
a package if (1) such textile fiber products are intended
for sale to the ultimate consumer in such package, (2)
such package has affixed to it a stamp, tag, label, or
other means of identification bearing, with respect to
the textile fiber products contained therein, the infor-
mation required by subsection (b) of this section, and
(3) the information on the stamp, tag, label, or other
means of identification affixed to such package is
equally applicable with respect to each textile fiber
product contained therein.”’

Subsecs. (1), (j). Pub. L. 98-417, §303, added subsecs. (i)
and (j).

1965—Subsec. (b)(1). Pub. L. 89-35, §1, inserted ‘‘, but
nothing in this section shall be construed as prohib-
iting the disclosure of any fiber present in a textile
fiber product which has a clearly established and defi-
nite functional significance where present in the
amount contained in such product’.

Subsec. (b)(2). Pub. L. 89-35, §2, inserted ‘‘, but noth-
ing in this section shall be construed as prohibiting the
disclosure of any fiber present in a textile fiber product
which has a clearly established and definite functional
significance where present in the amount stated’.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-417 effective 90 days after
Sept. 24, 1984, see section 307 of Pub. L. 98-417, set out
as a note under section 68b of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 70a, 70c, 70g, 70j
of this title.

§70c. Removal of stamp, tag, label, or other iden-
tification

(a) Removal or mutilation after shipment in com-
merce

After shipment of a textile fiber product in
commerce it shall be unlawful, except as pro-
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vided in this subchapter, to remove or mutilate,
or cause or participate in the removal or mutila-
tion of, prior to the time any textile fiber prod-
uct is sold and delivered to the ultimate con-
sumer, any stamp, tag, label, or other identifica-
tion required by this subchapter to be affixed to
such textile fiber product, and any person vio-
lating this section shall be guilty of an unfair
method of competition, and an unfair or decep-
tive act or practice, under the Federal Trade
Commission Act [15 U.S.C. 41 et seq.].

(b) Substitution of stamp, tag, etc.

Any person—

(1) introducing, selling, advertising, or offer-
ing for sale, in commerce, or importing into
the United States, a textile fiber product sub-
ject to the provisions of this subchapter, or

(2) selling, advertising, or offering for sale a
textile fiber product whether in its original
state or contained in other textile fiber prod-
ucts, which has been shipped, advertised, or of-
fered for sale, in commerce,

may substitute for the stamp, tag, label, or
other means of identification required to be af-
fixed to such textile product pursuant to section
70b(b) of this title, a stamp, tag, label, or other
means of identification conforming to the re-
quirements of section T70b(b) of this title, and
such substituted stamp, tag, label, or other
means of identification shall show the name or
other identification issued and registered by the
Commission of the person making the substi-
tution.

(c) Affixing of stamp, tag, etc. to individual unit
of broken package

If any person other than the ultimate con-
sumer breaks a package which bears a stamp,
tag, label, or other means of identification con-
forming to the requirements of section 70b of
this title, and if such package contains one or
more units of a textile fiber product to which a
stamp, tag, label, or other identification con-
forming to the requirements of section 70b of
this title is not affixed, such person shall affix a
stamp, tag, label, or other identification bearing
the information on the stamp, tag, label, or
other means of identification attached to such
broken package to each unit of textile fiber
product taken from such broken package.

(Pub. L. 85-897, §5, Sept. 2, 1958, 72 Stat. 1720.)
REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
subsec. (a), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as
amended, which is classified generally to subchapter I
(§41 et seq.) of this chapter. For complete classification
of this Act to the Code, see section 58 of this title and
Tables.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 70b, 70d, 70f, 701
of this title.

§70d. Records

(a) Maintenance and preservation by manufac-
turer

Every manufacturer of textile fiber products

subject to this subchapter shall maintain proper
records showing the fiber content as required by
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this subchapter of all such products made by

him, and shall preserve such records for at least

three years.

(b) Maintenance and preservation by person sub-
stituting stamp, tag, etc.

Any person substituting a stamp, tag, label, or
other identification pursuant to section 70c(b) of
this title shall keep such records as will show
the information set forth on the stamp, tag,
label, or other identification that he removed
and the name or names of the person or persons
from whom such textile fiber product was re-
ceived, and shall preserve such records for at
least three years.

(e) Neglect or refusal to maintain or preserve
records

The neglect or refusal to maintain or preserve
the records required by this section is unlawful,
and any person neglecting or refusing to main-
tain such records shall be guilty of an unfair
method of competition, and an unfair or decep-
tive act or practice, in commerce, under the
Federal Trade Commission Act [15 U.S.C. 41 et
seq.].

(Pub. L. 85-897, §6, Sept. 2, 1958, 72 Stat. 1721.)
REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
subsec. (c), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as
amended, which is classified generally to subchapter I
(§41 et seq.) of this chapter. For complete classification
of this Act to the Code, see section 58 of this title and
Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 70f, 70i of this
title.

§ 70e. Enforcement
(a) Enforcement by Federal Trade Commission

Except as otherwise specifically provided here-
in, this subchapter shall be enforced by the Fed-
eral Trade Commission under rules, regulations,
and procedure provided for in the Federal Trade
Commission Act [156 U.S.C. 41 et seq.].

(b) Terms of Federal Trade Commission Act in-
corporated into this subchapter

The Commission is authorized and directed to
prevent any person from violating the provi-
sions of this subchapter in the same manner, by
the same means, and with the same jurisdiction,
powers, and duties as though all applicable
terms and provisions of the Federal Trade Com-
mission Act [156 U.S.C. 41 et seq.] were incor-
porated into and made a part of this subchapter;
and any such person violating the provisions of
this subchapter shall be subject to the penalties
and entitled to the privileges and immunities
provided in said Federal Trade Commission Act,
in the same manner, by the same means, and
with the same jurisdiction, powers, and duties as
though the applicable terms and provisions of
the said Federal Trade Commission Act were in-
corporated into and made a part of this sub-
chapter.

(¢) Rules and regulations by Federal Trade Com-
mission

The Commission is authorized and directed to
make such rules and regulations, including the
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establishment of generic names of manufactured
fibers, under and in pursuance of the terms of
this subchapter as may be necessary and proper
for administration and enforcement.

(d) Inspection, analyses, tests, etc.

The Commission is authorized to cause inspec-
tions, analyses, tests, and examinations to be
made of any product subject to this subchapter.

(Pub. L. 85-897, § 7, Sept. 2, 1958, 72 Stat. 1721.)
REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
subsecs. (a) and (b), is act Sept. 26, 1914, ch. 311, 38 Stat.
717, as amended, which is classified generally to sub-
chapter I (§41 et seq.) of this chapter. For complete
classification of this Act to the Code, see section 58 of
this title and Tables.

§ 70f. Injunction proceedings

Whenever the Commission has reason to be-
lieve—

(a) that any person is doing, or is about to
do, an act which by section 70a, 70c, 70d, 70g,
or 70h(b) of this title is declared to be unlaw-
ful; and

(b) that it would be to the public interest to
enjoin the doing of such act until complaint is
issued by the Commission under the Federal
Trade Commission Act [156 U.S.C. 41 et seq.]
and such complaint is dismissed by the Com-
mission or set aside by the court on review or
until an order to cease and desist made there-
on by the Commission has become final within
the meaning of the Federal Trade Commission
Act,

the Commission may bring suit in the district
court of the United States or in the United
States court of any Territory, for the district or
Territory in which such person resides or trans-
acts business, to enjoin the doing of such act
and upon proper showing a temporary injunction
or restraining order shall be granted without
bond.

(Pub. L. 85-897, §8, Sept. 2, 1958, 72 Stat. 1721.)
REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-
ed, which is classified generally to subchapter I (§41 et
seq.) of this chapter. For complete classification of this
Act to the Code, see section 58 of this title and Tables.

§ 70g. Exclusion of misbranded textile fiber prod-
ucts

All textile fiber products imported into the
United States shall be stamped, tagged, labeled,
or otherwise identified in accordance with the
provisions of section 70b of this title, and all in-
voices of such products required pursuant to sec-
tion 1484 of title 19, shall set forth, in addition
to the matter therein specified, the information
with respect to said products required under the
provisions of section 70b(b) of this title, which
information shall be in the invoices prior to
their certification, if such certification is re-
quired pursuant to section 1484 of title 19. The
falsification of, or failure to set forth the re-
quired information in such invoices, or the fal-
sification or perjury of the consignee’s declara-
tion provided for in section 1485 of title 19, inso-
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far as it relates to such information, is unlaw-
ful, and shall be an unfair method of competi-
tion, and an unfair and deceptive act or prac-
tice, in commerce under the Federal Trade Com-
mission Act [15 U.S.C. 41 et seq.]; and any person
who falsifies, or perjures the consignee’s dec-
laration insofar as it relates to such informa-
tion, may thenceforth be prohibited by the Com-
mission from importing, or participating in the
importation of, any textile fiber product into
the United States except upon filing bond with
the Secretary of the Treasury in a sum double
the value of said products and any duty thereon,
conditioned upon compliance with the provi-
sions of this subchapter. A verified statement
from the manufacturer or producer of such prod-
ucts showing their fiber content as required
under the provisions of this subchapter may be
required under regulation prescribed by the Sec-
retary of the Treasury.

(Pub. L. 85-897, §9, Sept. 2, 1958, 72 Stat. 1722.)
REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
text, is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as amend-
ed, which is classified generally to subchapter I (§41 et
seq.) of this chapter. For complete classification of this
Act to the Code, see section 58 of this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 70f, 70i of this
title.

§ 70h. Guaranty
(a) Avoidance of liability; requirements

No person shall be guilty of an unlawful act
under section 70a of this title if he establishes a
guaranty received in good faith, signed by and
containing the name and address of the person
residing in the United States by whom the tex-
tile fiber product guaranteed was manufactured
or from whom it was received, that said product
is not misbranded or falsely invoiced under the
provisions of this subchapter. Said guaranty
shall be (1) a separate guaranty specifically des-
ignating the textile fiber product guaranteed, in
which case it may be on the invoice or other
paper relating to said product; or (2) a con-
tinuing guaranty given by seller to the buyer
applicable to all textile fiber products sold to or
to be sold to buyer by seller in a form as the
Commission, by rules and regulations, may pre-
scribe; or (3) a continuing guaranty filed with
the Commission applicable to all textile fiber
products handled by a guarantor in such form as
the Commission by rules and regulations may
prescribe.

(b) Furnishing false guaranty

The furnishing of a false guaranty, except
where the person furnishing such false guaranty
relies on a guaranty to the same effect received
in good faith signed by and containing the name
and address of the person residing in the United
States by whom the product guaranteed was
manufactured or from whom it was received, is
unlawful, and shall be an unfair method of com-
petition, and an unfair and deceptive act or
practice, in commerce, within the meaning of
the Federal Trade Commission Act [15 U.S.C. 41
et seq.].
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(Pub. L. 85-897, §10, Sept. 2, 1958, 72 Stat. 1722.)

REFERENCES IN TEXT

The Federal Trade Commission Act, referred to in
subsec. (b), is act Sept. 26, 1914, ch. 311, 38 Stat. 717, as
amended, which is classified generally to subchapter I
(§41 et seq.) of this chapter. For complete classification
of this Act to the Code, see section 58 of this title and
Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 70f, 70i of this
title.

§70i. Criminal penalty

(a) Any person who willfully does an act which
by section 70a, 70c, 70d, 70g, or 70h(b) of this title
is declared to be unlawful shall be guilty of a
misdemeanor and upon conviction shall be fined
not more than $5,000 or be imprisoned not more
than one year, or both, in the discretion of the
court: Provided, That nothing in this section
shall limit any other provision of this sub-
chapter.

(b) Whenever the Commission has reason to
believe that any person is guilty of a mis-
demeanor under this section, it may certify all
pertinent facts to the Attorney General. If, on
the basis of the facts certified, the Attorney
General concurs in such belief, it shall be his
duty to cause appropriate proceedings to be
brought for the enforcement of the provisions of
this section against such person.

(Pub. L. 85-897, §11, Sept. 2, 1958, 72 Stat. 1723.)

§70j. Exemptions

(a) None of the provisions of this subchapter
shall be construed to apply to—

(1) upholstery stuffing, except as provided in
section 70b(h) of this title;

(2) outer coverings of furniture, mattresses,
and box springs;

(3) linings or interlinings incorporated pri-
marily for structural purposes and not for
warmth;

(4) filling or padding incorporated primarily
for structural purposes and not for warmth;

(b) stiffenings, trimmings, facings, or inter-
facings;

(6) backings of, and paddings or cushions to
be used under, floor coverings;

(7) sewing and handicraft threads;

(8) bandages, surgical dressings, and other
textile fiber products, the labeling of which is
subject to the requirements of the Federal
Food, Drug and Cosmetic Act of 1938, as
amended [21 U.S.C. 301 et seq.];

(9) waste materials not intended for use in a
textile fiber product;

(10) textile fiber products incorporated in
shoes or overshoes or similar outer footwear;

(11) textile fiber products incorporated in
headwear, handbags, luggage, brushes, lamp-
shades, or toys, catamenial devices, adhesive
tapes and adhesive sheets, cleaning cloths im-
pregnated with chemicals, or diapers.

The exemption provided for any article by para-
graph (3) or (4) of this subsection shall not be ap-
plicable if any representation as to fiber content
of such article is made in any advertisement,
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label, or other means of identification covered
by section 70b of this title.

(b) The Commission may exclude from the pro-
visions of this subchapter other textile fiber
products (1) which have an insignificant or in-
consequential textile fiber content, or (2) with
respect to which the disclosure of textile fiber
content is not necessary for the protection of
the ultimate consumer.

(Pub. L. 85-897, §12, Sept. 2, 1958, 72 Stat. 1723.)
REFERENCES IN TEXT

The Federal Food, Drug and Cosmetic Act of 1938, re-
ferred to in subsec. (a)(8), is act June 25, 1938, ch. 675,
52 Stat. 1040, as amended, which is classified generally
to chapter 9 (§301 et seq.) of Title 21, Food and Drugs.
For complete classification of this Act to the Code, see
section 301 of Title 21 and Tables.

§ 70k. Application of other laws

The provisions of this subchapter shall be held
to be in addition to, and not in substitution for
or limitation of, the provisions of any other Act
of the United States.

(Pub. L. 85-897, §14, Sept. 2, 1958, 72 Stat. 1724.)

SUBCHAPTER VI—PREVENTION OF UNFAIR
METHODS OF COMPETITION

§71. “Person” defined

When used in this subchapter the term ‘‘per-
son’’ includes partnerships, corporations, and as-
sociations.

(Sept. 8, 1916, ch. 463, title VIII, §800, 39 Stat.
798.)

§72. Importation or sale of articles at less than
market value or wholesale price

It shall be unlawful for any person importing
or assisting in importing any articles from any
foreign country into the United States, com-
monly and systematically to import, sell or
cause to be imported or sold such articles within
the United States at a price substantially less
than the actual market value or wholesale price
of such articles, at the time of exportation to
the United States, in the principal markets of
the country of their production, or of other for-
eign countries to which they are commonly ex-
ported after adding to such market value or
wholesale price, freight, duty, and other charges
and expenses necessarily incident to the impor-
tation and sale thereof in the United States:
Provided, That such act or acts be done with the
intent of destroying or injuring an industry in
the United States, or of preventing the estab-
lishment of an industry in the United States, or
of restraining or monopolizing any part of trade
and commerce in such articles in the United
States.

Any person who violates or combines or con-
spires with any other person to violate this sec-
tion is guilty of a misdemeanor, and, on convic-
tion thereof, shall be punished by a fine not ex-
ceeding $5,000, or imprisonment not exceeding
one year, or both, in the discretion of the court.

Any person injured in his business or property
by reason of any violation of, or combination or
conspiracy to violate, this section, may sue
therefor in the district court of the United
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States for the district in which the defendant re-
sides or is found or has an agent, without re-
spect to the amount in controversy, and shall
recover threefold the damages sustained, and
the cost of the suit, including a reasonable at-
torney’s fee.

The foregoing provisions shall not be con-
strued to deprive the proper State courts of ju-
risdiction in actions for damages thereunder.

(Sept. 8, 1916, ch. 463, title VIII, §801, 39 Stat.
798.)

§73. Agreements involving restrictions in favor
of imported goods

If any article produced in a foreign country is
imported into the United States under any
agreement, understanding, or condition that the
importer thereof or any other person in the
United States shall not use, purchase, or deal in,
or shall be restricted in his using, purchasing, or
dealing in, the articles of any other person,
there shall be levied, collected, and paid there-
on, in addition to the duty otherwise imposed by
law, a special duty equal to double the amount
of such duty: Provided, That the above shall not
be interpreted to prevent the establishing in
this country on the part of a foreign producer of
an exclusive agency for the sale in the United
States of the products of said foreign producer
or merchant, nor to prevent such exclusive
agent from agreeing not to use, purchase, or
deal in the article of any other person, but this
proviso shall not be construed to exempt from
the provisions of this section any article im-
ported by such exclusive agent if such agent is
required by the foreign producer or if it is
agreed between such agent and such foreign pro-
ducer that any agreement, understanding or
condition set out in this section shall be im-
posed by such agent upon the sale or other dis-
position of such article to any person in the
United States.

(Sept. 8, 1916, ch. 463, title VIII, §802, 39 Stat.
799.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 74 of this title.

§ 74. Rules and regulations

The Secretary of the Treasury shall make
such rules and regulations as are necessary for
the carrying out of the provisions of section 73
of this title.

(Sept. 8, 1916, ch. 463, title VIII, §803, 39 Stat.
799.)

§75. Retaliation against country prohibiting im-
portations

Whenever any country, dependency, or colony
shall prohibit the importation of any article the
product of the soil or industry of the United
States and not injurious to health or morals, the
President shall have power to prohibit, during
the period such prohibition is in force, the im-
portation into the United States of similar arti-
cles, or in case the United States does not im-
port similar articles from that country, then
other articles, the products of such country, de-
pendency, or colony.
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And the Secretary of the Treasury, with the
approval of the President, shall make such rules
and regulations as are necessary for the execu-
tion of the provisions of this section.

(Sept. 8, 1916, ch. 463, title VIII, §804, 39 Stat.
799.)

§76. Retaliation against restriction of importa-
tions in time of war

Whenever, during the existence of a war in
which the United States is not engaged, the
President shall be satisfied that there is reason-
able ground to believe that under the laws, regu-
lations, or practices of any country, colony, or
dependency contrary to the law and practice of
nations, the importation into their own or any
other country, dependency, or colony of any ar-
ticle the product of the soil or industry of the
United States and not injurious to health or
morals is prevented or restricted the President
is authorized and empowered to prohibit or re-
strict during the period such prohibition or re-
striction is in force, the importation into the
United States of similar or other articles, prod-
ucts of such country, dependency, or colony as
in his opinion the public interest may require;
and in such case he shall make proclamation
stating the article or articles which are prohib-
ited from importation into the United States;
and any person or persons who shall import, or
attempt or conspire to import, or be concerned
in importing, such article or articles, into the
United States contrary to the prohibition in
such proclamation, shall be liable to a fine of
not less than $2,000 nor more than $50,000, or to
imprisonment not to exceed two years, or both,
in the discretion of the court. The President
may change, modify, revoke, or renew such
proclamation in his discretion.

(Sept. 8, 1916, ch. 463, title VIII, §805, 39 Stat.
799.)

§77. Discrimination against neutral Americans in
time of war

Whenever, during the existence of a war in
which the United States is not engaged, the
President shall be satisfied that there is reason-
able ground to believe that any vessel, American
or foreign, is, on account of the laws, regula-
tions, or practices of a belligerent Government,
making or giving any undue or unreasonable
preference or advantage in any respect whatso-
ever to any particular person, company, firm, or
corporation, or any particular description of
traffic in the United States or its possessions or
to any citizens of the United States residing in
neutral countries abroad, or is subjecting any
particular person, company, firm, or corporation
or any particular description of traffic in the
United States or its possessions, or any citizens
of the United States residing in neutral coun-
tries abroad to any undue or unreasonable preju-
dice, disadvantage, injury, or discrimination in
regard to accepting, receiving, transporting, or
delivering, or refusing to accept, receive, trans-
fer, or deliver any cargo, freight, or passengers,
or in any other respect whatsoever, he is author-
ized and empowered to direct the detention of
such vessels by withholding clearance or by for-
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mal notice forbidding departure, and to revoke,
modify, or renew any such direction.

Whenever, during the existence of a war in
which the United States is not engaged, the
President shall be satisfied that there is reason-
able ground to believe that under the laws, regu-
lations, or practices of any belligerent country
or Government, American ships or American
citizens are not accorded any of the facilities of
commerce which the vessels or citizens of that
belligerent country enjoy in the United States
or its possessions, or are not accorded by such
belligerent equal privileges or facilities of trade
with vessels or citizens of any nationality other
than that of such belligerent, the President is
authorized and empowered to withhold clear-
ance from one or more vessels of such bellig-
erent country until such belligerent shall re-
store to such American vessels and American
citizens reciprocal liberty of commerce and
equal facilities of trade; or the President may
direct that similar privileges and facilities, if
any, enjoyed by vessels or citizens of such bel-
ligerent in the United States or its possessions
be refused to vessels or citizens of such bellig-
erent; and in such case he shall make proclama-
tion of his direction, stating the facilities and
privileges which shall be refused, and the bellig-
erent to whose vessels or citizens they are to be
refused, and thereafter the furnishing of such
prohibited privileges and facilities to any vessel
or citizen of the belligerent named in such proc-
lamation shall be unlawful; and he may change,
modify, revoke, or renew such proclamation;
and any person or persons who shall furnish or
attempt or conspire to furnish or be concerned
in furnishing or in the concealment of fur-
nishing facilities or privileges to ships or per-
sons contrary to the prohibition in such procla-
mation shall be liable to a fine of not less than
$2,000 nor more than $50,000 or to imprisonment
not to exceed two years, or both, in the discre-
tion of the court.

In case any vessel which is detained by virtue
of this subchapter shall depart or attempt to de-
part from the jurisdiction of the United States
without clearance or other lawful authority, the
owner or master or person or persons having
charge or command of such vessel shall be sever-
ally liable to a fine of not less than $2,000 nor
more than $10,000, or to imprisonment not to ex-
ceed two years, or both, and in addition such
vessel shall be forfeited to the United States.

The President of the United States is author-
ized and empowered to employ such part of the
land or naval forces of the United States as shall
be necessary to carry out the purposes of this
subchapter.

(Sept. 8, 1916, ch. 463, title VIII, §806, 39 Stat.
799.)

DELEGATION OF FUNCTIONS

For delegation to Secretary of Homeland Security of
authority vested in President by this section, see sec-
tion 1(j), (k) of Ex. Ord. No. 10637, Sept. 16, 1955, 20 F.R.
7025, as amended, set out as a note under section 301 of
Title 3, The President.
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CHAPTER 2A—SECURITIES AND TRUST
INDENTURES

SUBCHAPTER I—DOMESTIC SECURITIES

Sec.

TTa. Short title.

TTb. Definitions; promotion of efficiency, competi-
tion, and capital formation.

(a) Definitions.

(b) Consideration of promotion of effi-
ciency, competition, and capital
formation.

TTb-1. Swap agreements.

(a) Non-security-based swap agreements.
(b) Security-based swap agreements.

T7c. Classes of securities under this subchapter.
(a) Exempted securities.
(b) Additional exemptions.
(c) Securities issued by small investment

company.
T7d. Exempted transactions.
TTe. Prohibitions relating to interstate commerce

and the mails.

(a) Sale or delivery after sale of unregis-
tered securities.

(b) Necessity of prospectus meeting re-
quirements of section 77j of this
title.

(c) Necessity of filing registration state-
ment.

1. Registration of securities.

(a) Method of registration.

(b) Registration fee.

(c) Time registration effective.

(d) Information available to public.

Tg. Information required in registration state-
ment.
TTh. Taking effect of registration statements and

amendments thereto.
(a) Effective date of registration state-
ment.
(b) Incomplete or inaccurate registration
statement.
(c) Effective date of amendment to reg-
istration statement.
(d) Untrue statements or omissions in
registration statement.
(e) Examination for issuance of stop
order.
(f) Notice requirements.
Cease-and-desist proceedings.
(a) Authority of Commission.
(b) Hearing.
(c) Temporary order.
(d) Review of temporary orders.
(e) Authority to enter order requiring ac-
counting and disgorgement.
Authority of the Commission to pro-
hibit persons from serving as offi-
cers or directors.
T7i. Court review of orders.
T7j. Information required in prospectus.
(a) Information in registration
ment; documents not required.
(b) Summarizations and omissions al-
lowed by rules and regulations.
(c) Additional information required by
rules and regulations.
(d) Classification of prospectuses.
(e) Information in conspicuous part of
prospectus.
(f) Prospectus consisting of radio or tele-
vision broadcast.
TTk. Civil liabilities on account of false registra-
tion statement.
(a) Persons possessing cause of action;
persons liable.
(b) Persons exempt from liability upon
proof of issues.

TTh-1.

(f

=

state-
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(c) Standard of reasonableness.
(d) Effective date of registration state-
ment with regard to underwriters.
(e) Measure of damages; undertaking for
payment of costs.
(f) Joint and several liability; liability of
outside director.
(g) Offering price to public as maximum
amount recoverable.
1. Civil liabilities arising in connection with
prospectuses and communications.
(a) In general.
(b) Loss causation.

TTm. Limitation of actions.

Tn. Contrary stipulations void.

To. Liability of controlling persons.

Tp. Additional remedies; limitation on remedies.

(a) Remedies additional.

(b) Class action limitations.

(c) Removal of covered class actions.

(d) Preservation of certain actions.

(e) Preservation of State jurisdiction.

(f) Definitions.

Tq. Fraudulent interstate transactions.

(a) Use of interstate commerce for pur-
pose of fraud or deceit.

(b) Use of interstate commerce for pur-
pose of offering for sale.

(c) Exemptions of section 77c not applica-
ble to this section.

(d) Authority with respect to security-
based swap agreements.

Tr. Exemption from State regulation of securi-
ties offerings.

(a) Scope of exemption.

(b) Covered securities.

(c) Preservation of authority.

(d) Definitions.

Preemption of State law.

(a) Authority to purchase, hold, and in-
vest in securities; securities consid-
ered as obligations of United States.

(b) Exception; validity of contracts under
prior law.

(c) Registration and qualification re-
quirements; exemption; subsequent
enactment by State.

(d) Implementation.

T7s. Special powers of Commission.

(a) Rules and regulations.

(b) Recognition of accounting standards.

(c) Production of evidence.

(d) Federal and State cooperation.

T7t. Injunctions and prosecution of offenses.

(a) Investigation of violations.

(b) Action for injunction or criminal
prosecution in district court.

(c) Writ of mandamus.

(d) Money penalties in civil actions.

(e) Authority of court to prohibit persons
from serving as officers and direc-
tors.

(f) Prohibition of attorneys’ fees paid
from Commission disgorgement
funds.

Authority of a court to prohibit per-
sons from participating in an offer-
ing of penny stock.

. Hearings by Commission.

Tv. Jurisdiction of offenses and suits.

(a) Federal and State courts; venue; serv-
ice of process; review; removal;
costs.

(b) Contumacy or refusal to obey sub-
pena; contempt.

T7r-1.

~

(g

TTw. Unlawful representations.
T7x. Penalties.
y. Jurisdiction of other Government agencies

over securities.
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Sec.
7z.
T7z-1.

Separability.
Private securities litigation.
(a) Private class actions.
(b) Stay of discovery; preservation of evi-
dence.
(c) Sanctions for abusive litigation.
(d) Defendant’s right to written interrog-
atories.
Application of safe harbor for forward-look-
ing statements.
(a) Applicability.
(b) Exclusions.
(c) Safe harbor.
(d) Duty to update.
(e) Dispositive motion.
(f) Stay pending decision on motion.
(g) Exemption authority.
(h) Effect on other authority of Commis-
sion.
(i) Definitions.
General exemptive authority.
Schedule of information required in registra-
tion statement.

SUBCHAPTER II—FOREIGN SECURITIES

“Corporation of Foreign Security Holders’;
creation; principal office; branch offices.

Directors of Corporation; appointment, term
of office, and removal.

Powers and duties of Corporation, generally.

Directors of Corporation, powers and duties
generally.

Accounts and annual balance sheet of Cor-
poration; audits.

Annual report by Corporation; printing and
distribution.

Assessments by Corporation on holders of for-
eign securities.

Subscriptions accepted by Corporation as
loans; repayment.

Loans to Corporation from Reconstruction
Finance Corporation authorized.

Representations by Corporation as acting for
Department of State or United States for-
bidden; interference with foreign negotia-
tions forbidden.

Effective date of subchapter.

Short title.

SUBCHAPTER III—-TRUST INDENTURES

Short title.

Necessity for regulation.
(a) Practices adversely affecting public.
(b) Declaration of policy.

Definitions.

Exempted securities and transactions.

(a) Specific securities exempted.

(b) Application of sections 77eee and T77fff.

(c) Securities issued or proposed to be
issued under indenture.

(d) Exemptions in public interest.

(e) Securities issued by small investment
company.

Securities required to be registered under Se-
curities Act.

(a) Information required.

(b) Refusal of registration statement.

(c) Information required in prospectus.

(d) Applicability of other statutory pro-
visions.

Securities not registered under Securities
Act.

(a) Prohibitions affecting unregistered
securities not issued under inden-
ture.

(b) Prohibitions affecting unregistered
securities issued under indenture.

(c) Necessity of issuance under inden-
ture; application for qualification.

T7z-2.

T7z-3.
TTaa.

T7bb.
T7ce.

77dd.
TTee.

TTef.
Tgg.
7Thh.
TTii.
7735.

TTKK.

7.
TTmm.

TTaaa.
T7bbb.

TTcce.
77ddd.

TTeee.

TTLEL.
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71ggg.

T7hhh.

T7iii.

77533

TTKKK.

771,

TTmmm.

TTnnn.

TT000.

TTppD.

77994
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Qualification of indentures covering securi-
ties not required to be registered.

(a) Application; information required;
availability of information to pub-
lic.

(b) Filing of application.

(c) Applicability of other statutory pro-
visions.

Integration of procedure with Securities Act
and other Acts.

(a) Incorporation by reference.

(b) Consolidation of applications, reports,
ete.

Effective time of qualification.

(a) Effective time of registration or ap-
plication for qualification of inden-
ture.

(b) Stop orders after effective time of
qualification.

(c) Effect of subsequent rule or regula-
tion on qualification.

(d) Liability of trustee under qualified
indenture.

(e) Power of Commission to conduct in-
vestigation.

Eligibility and disqualification of trustee.

(a) Persons eligible for appointment as
trustee.

(b) Disqualification of trustee.

(c) Applicability of section.

Preferential collection of claims against obli-
gor.

(a) Trustee as creditor of obligor.

(b) Exclusion of creditor relationship
arising from specified classes.

(c) Issue or sale of securities by reg-
istered holding company.

Bondholders’ lists.

(a) Periodic filing of information by obli-
gor with trustee.

(b) Access of information to security
holders.

(c) Disclosure of information deemed not
violative of any law.

Reports by indenture trustee.

(a) Report to security holders; time; con-
tents.

(b) Additional reports to security hold-
ers.

(c) Additional parties to whom reports to
be transmitted.

(d) Filing of report with stock exchanges.

Reports by obligor; evidence of compliance
with indenture provisions.

(a) Periodic reports.

(b) Evidence of recording of indenture.

(c) Evidence of compliance with condi-
tions precedent.

(d) Certificates of fair value.

(e) Recitals as to basis of certificate or
opinion.

(f) Parties may provide for additional
evidence.

Duties and responsibility of the trustee.

(a) Duties prior to default.

(b) Notice of defaults.

(c) Duties of the trustee in case of de-
fault.

(d) Responsibility of the trustee.

(e) Undertaking for costs.

Directions and waivers by bondholders; prohi-
bition of impairment of holder’s right to
payment; record date.

(a) Directions and waivers
holders.

(b) Prohibition of impairment of holder’s
right to payment.

(c) Record date.

Special powers of trustee; duties of paying
agents.

by bond-
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Tirrr. Effect of prescribed indenture provisions.
(a) Imposed duties to control.
(b) Additional provisions.
(c) Provisions governing qualified inden-
tures.
TTsss. Rules, regulations, and orders.

(a) Authority of Commission; subject
matter of rules, etc.

(b) Rules and regulations effective upon
publication.

(c) Exemption from liability for any acts
taken in good faith in conformity
with rules, etc.

TTott. Hearings by Commigssion.
TTauu. Special powers of the Commission.

(a) Investigatory powers.

(b) Availability of reports from other of-
fices; restrictions.

(c) Investigation of prospective trustees.

(d) Appointment and compensation of
employees; lease and allocation of
real property.

TTvvv. Judicial review.
(a) Review of orders.
(b) Jurisdiction of offenses and suits.

Tiwww. Liability for misleading statements.
TIXXX. Unlawful representations.

Tyyy. Penalties.

T17227. Effect on existing law.

Tlaaaa. Contrary stipulations void.

TTbbbb. Separability.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in section 80a-29 of this
title.

SUBCHAPTER I—-DOMESTIC SECURITIES

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 77ccc, 77ddd,
Tleee, Tfff, T7ggg, TThhh, T7vvv, TTwww, 77zzz, 78c, 78j-1,
781, 78m, 78n, 780, 780-3, 78s, T8u-2, 78bb, 78I, 79p, 79t,
79u, 80a-2, 80a-8, 80a-9, 80a-14, 80a-24, 80a-34, 80a-37,
80a—49, 80a-54, 80a-56, 80b—2, 80b-3, 631b, 7201 of this title;
title 7 sections la, 6m, 12a; title 11 section 101; title 12
sections 635i-6, 1441a, 1441b, 1812, 3012; title 23 section
181; title 25 section 646; title 42 sections 2297h-2, 2297h-T;
title 43 section 1625; title 45 section 1342; title 49 section
41762.

§ 77a. Short title

This subchapter may be cited as the ‘‘Securi-
ties Act of 1933”.

(May 27, 1933, ch. 38, title I, §1, 48 Stat. 74.)

SHORT TITLE OF 1980 AMENDMENT

Pub. L. 96-477, title VI, §601, Oct. 21, 1980, 94 Stat.
2294, provided that: ‘‘This title [amending sections 77b
and 77d of this title] may be cited as the ‘Small Busi-
ness Issuers’ Simplification Act of 1980’.”

§77b. Definitions; promotion of efficiency, com-
petition, and capital formation

(a) Definitions

When used in this subchapter, unless the con-
text otherwise requires—

(1) The term ‘‘security’” means any note,
stock, treasury stock, security future, bond,
debenture, evidence of indebtedness, certifi-
cate of interest or participation in any profit-
sharing agreement, collateral-trust certifi-
cate, preorganization certificate or subscrip-
tion, transferable share, investment contract,
voting-trust certificate, certificate of deposit
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for a security, fractional undivided interest in
oil, gas, or other mineral rights, any put, call,
straddle, option, or privilege on any security,
certificate of deposit, or group or index of se-
curities (including any interest therein or
based on the value thereof), or any put, call,
straddle, option, or privilege entered into on a
national securities exchange relating to for-
eign currency, or, in general, any interest or
instrument commonly known as a ‘‘security’’,
or any certificate of interest or participation
in, temporary or interim certificate for, re-
ceipt for, guarantee of, or warrant or right to
subscribe to or purchase, any of the foregoing.

(2) The term ‘‘person’” means an individual,
a corporation, a partnership, an association, a
joint-stock company, a trust, any unincor-
porated organization, or a government or po-
litical subdivision thereof. As used in this
paragraph the term ‘‘trust’ shall include only
a trust where the interest or interests of the
beneficiary or beneficiaries are evidenced by a
security.

(3) The term ‘‘sale” or ‘‘sell” shall include
every contract of sale or disposition of a secu-
rity or interest in a security, for value. The
term ‘‘offer to sell”, ‘“‘offer for sale’”, or
““offer’’ shall include every attempt or offer to
dispose of, or solicitation of an offer to buy, a
security or interest in a security, for value.
The terms defined in this paragraph and the
term ‘‘offer to buy’ as used in subsection (c)
of section 77e of this title shall not include
preliminary negotiations or agreements be-
tween an issuer (or any person directly or indi-
rectly controlling or controlled by an issuer,
or under direct or indirect common control
with an issuer) and any underwriter or among
underwriters who are or are to be in privity of
contract with an issuer (or any person directly
or indirectly controlling or controlled by an
issuer, or under direct or indirect common
control with an issuer). Any security given or
delivered with, or as a bonus on account of,
any purchase of securities or any other thing,
shall be conclusively presumed to constitute a
part of the subject of such purchase and to
have been offered and sold for value. The issue
or transfer of a right or privilege, when origi-
nally issued or transferred with a security,
giving the holder of such security the right to
convert such security into another security of
the same issuer or of another person, or giving
a right to subscribe to another security of the
same issuer or of another person, which right
cannot be exercised until some future date,
shall not be deemed to be an offer or sale of
such other security; but the issue or transfer
of such other security upon the exercise of
such right of conversion or subscription shall
be deemed a sale of such other security. Any
offer or sale of a security futures product by or
on behalf of the issuer of the securities under-
lying the security futures product, an affiliate
of the issuer, or an underwriter, shall con-
stitute a contract for sale of, sale of, offer for
sale, or offer to sell the underlying securities.

(4) The term ‘‘issuer’” means every person
who issues or proposes to issue any security;
except that with respect to certificates of de-
posit, voting-trust certificates, or collateral-
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trust certificates, or with respect to certifi-
cates of interest or shares in an unincor-
porated investment trust not having a board
of directors (or persons performing similar
functions) or of the fixed, restricted manage-
ment, or unit type, the term ‘‘issuer’” means
the person or persons performing the acts and
assuming the duties of depositor or manager
pursuant to the provisions of the trust or
other agreement or instrument under which
such securities are issued; except that in the
case of an unincorporated association which
provides by its articles for limited liability of
any or all of its members, or in the case of a
trust, committee, or other legal entity, the
trustees or members thereof shall not be indi-
vidually liable as issuers of any security
issued by the association, trust, committee, or
other legal entity; except that with respect to
equipment-trust certificates or like securities,
the term ‘‘issuer” means the person by whom
the equipment or property is or is to be used;
and except that with respect to fractional un-
divided interests in oil, gas, or other mineral
rights, the term ‘‘issuer’” means the owner of
any such right or of any interest in such right
(whether whole or fractional) who creates
fractional interests therein for the purpose of
public offering.

(5) The term ‘“‘Commission’ means the Secu-
rities and Exchange Commission.

(6) The term ‘‘Territory” means Puerto
Rico, the Virgin Islands, and the insular pos-
sessions of the United States.

(7) The term ‘‘interstate commerce’ means
trade or commerce in securities or any trans-
portation or communication relating thereto
among the several States or between the Dis-
trict of Columbia or any Territory of the
United States and any State or other Terri-
tory, or between any foreign country and any
State, Territory, or the District of Columbia,
or within the District of Columbia.

(8) The term ‘‘registration statement”
means the statement provided for in section
77f of this title, and includes any amendment
thereto and any report, document, or memo-
randum filed as part of such statement or in-
corporated therein by reference.

(9) The term ‘‘write’” or “written” shall in-
clude printed, lithographed, or any means of
graphic communication.

(10) The term ‘‘prospectus’ means any pro-
spectus, notice, circular, advertisement, let-
ter, or communication, written or by radio or
television, which offers any security for sale
or confirms the sale of any security; except
that (a) a communication sent or given after
the effective date of the registration state-
ment (other than a prospectus permitted
under subsection (b) of section 77j of this title)
shall not be deemed a prospectus if it is proved
that prior to or at the same time with such
communication a written prospectus meeting
the requirements of subsection (a) of section
77j of this title at the time of! such commu-
nication was sent or given to the person to
whom the communication was made, and (b) a
notice, circular, advertisement, letter, or com-
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munication in respect of a security shall not
be deemed to be a prospectus if it states from
whom a written prospectus meeting the re-
quirements of section 77j of this title may be
obtained and, in addition, does no more than
identify the security, state the price thereof,
state by whom orders will be executed, and
contain such other information as the Com-
mission, by rules or regulations deemed nec-
essary or appropriate in the public interest
and for the protection of investors, and subject
to such terms and conditions as may be pre-
scribed therein, may permit.

(11) The term ‘‘underwriter’” means any per-
son who has purchased from an issuer with a
view to, or offers or sells for an issuer in con-
nection with, the distribution of any security,
or participates or has a direct or indirect par-
ticipation in any such undertaking, or partici-
pates or has a participation in the direct or in-
direct underwriting of any such undertaking;
but such term shall not include a person whose
interest is limited to a commission from an
underwriter or dealer not in excess of the
usual and customary distributors’ or sellers’
commission. As used in this paragraph the
term ‘‘issuer’ shall include, in addition to an
issuer, any person directly or indirectly con-
trolling or controlled by the issuer, or any per-
son under direct or indirect common control
with the issuer.

(12) The term ‘‘dealer’ means any person
who engages either for all or part of his time,
directly or indirectly, as agent, broker, or
principal, in the business of offering, buying,
selling, or otherwise dealing or trading in se-
curities issued by another person.

(13) The term ‘‘insurance company’’ means a
company which is organized as an insurance
company, whose primary and predominant
business activity is the writing of insurance or
the reinsuring of risks underwritten by insur-
ance companies, and which is subject to super-
vision by the insurance commissioner, or a
similar official or agency, of a State or terri-
tory or the District of Columbia; or any re-
ceiver or similar official or any liquidating
agent for such company, in his capacity as
such.

(14) The term ‘‘separate account” means an
account established and maintained by an in-
surance company pursuant to the laws of any
State or territory of the United States, the
District of Columbia, or of Canada or any
province thereof, under which income, gains
and losses, whether or not realized, from as-
sets allocated to such account, are, in accord-
ance with the applicable contract, credited to
or charged against such account without re-
gard to other income, gains, or losses of the
insurance company.

(15) The term ‘‘accredited investor” shall
mean—

(i) a bank as defined in section 77c(a)(2) of
this title whether acting in its individual or
fiduciary capacity; an insurance company as
defined in paragraph (13) of this subsection;
an investment company registered under the
Investment Company Act of 1940 [15 U.S.C.
80a-1 et seq.] or a business development com-
pany as defined in section 2(a)(48) of that
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Act [15 U.S.C. 80a—2(a)(48)]; a Small Business
Investment Company licensed by the Small
Business Administration; or an employee
benefit plan, including an individual retire-
ment account, which is subject to the provi-
sions of the Employee Retirement Income
Security Act of 1974 [29 U.S.C. 1001 et seq.],
if the investment decision is made by a plan
fiduciary, as defined in section 3(21) of such
Act [29 U.S.C. 1002(21)], which is either a
bank, insurance company, or registered in-
vestment adviser; or

(ii) any person who, on the basis of such
factors as financial sophistication, net
worth, knowledge, and experience in finan-
cial matters, or amount of assets under man-
agement qualifies as an accredited investor
under rules and regulations which the Com-
mission shall prescribe.

(16) The terms ‘‘security future’’, ‘‘narrow-
based security index’, and ‘‘security futures
product’ have the same meanings as provided
in section 78c(a)(55) of this title.

(b) Consideration of promotion of efficiency,
competition, and capital formation

Whenever pursuant to this subchapter the
Commission is engaged in rulemaking and is re-
quired to consider or determine whether an ac-
tion is necessary or appropriate in the public in-
terest, the Commission shall also consider, in
addition to the protection of investors, whether
the action will promote efficiency, competition,
and capital formation.

(May 27, 1933, ch. 38, title I, §2, 48 Stat. 74; June
6, 1934, ch. 404, title II, §201, 48 Stat. 905; Aug. 10,
1954, ch. 667, title I, §§1-4, 68 Stat. 683, 684; Pub.
L. 86-70, §12(a), June 25, 1959, 73 Stat. 143; Pub.
L. 86-624, §7(a), July 12, 1960, 74 Stat. 412; Pub. L.
91-547, §27(a), Dec. 14, 1970, 84 Stat. 1433; Pub. L.
96-477, title VI, §603, Oct. 21, 1980, 94 Stat. 2294;
Pub. L. 97-303, §1, Oct. 13, 1982, 96 Stat. 1409; Pub.
L. 100-181, title II, §§201, 202, Dec. 4, 1987, 101
Stat. 1252; Pub. L. 104-290, title I, §106(a), Oct. 11,
1996, 110 Stat. 3424; Pub. L. 105-353, title III,
§301(a)(1), Nov. 3, 1998, 112 Stat. 3235; Pub. L.
106-554, §1(a)(b) [title II, §208(a)(1)], Dec. 21, 2000,
114 Stat. 2763, 2763A-434.)

REFERENCES IN TEXT

The Investment Company Act of 1940, referred to in
subsec. (a)(15)(i), is title I of act Aug. 22, 1940, ch. 686,
54 Stat. 789, as amended, which is classified generally
to subchapter I (§80a-1 et seq.) of chapter 2D of this
title. For complete classification of this Act to the
Code, see section 80a-51 of this title and Tables.

The Employee Retirement Income Security Act of
1974, referred to in subsec. (a)(15)(i), is Pub. L. 93-406,
Sept. 2, 1974, 88 Stat. 829, as amended, which is classi-
fied principally to chapter 18 (§1001 et seq.) of Title 29,
Labor. For complete classification of this Act to the
Code, see Short Title note set out under section 1001 of
Title 29 and Tables.

CODIFICATION

Words ‘‘Philippine Islands’ deleted from definition of
term ‘‘Territory’’ under authority of Proc. No. 2695, eff.
July 4, 1946, 11 F.R. 7517, 60 Stat. 1352, which granted
independence to the Philippine Islands. Proc. No. 2695
was issued pursuant to section 1394 of Title 22, Foreign
Relations and Intercourse, and is set out as a note
under that section.
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AMENDMENTS

2000—Subsec. (a)(1). Pub. L. 106-554, §1(a)(5) [title II,
§208(a)(1)(A)], inserted ‘‘security future,” after ‘‘treas-
ury stock,”.

Subsec. (a)(3). Pub. L. 106-554, §1l(a)(5) [title II,
§208(a)(1)(B)], inserted at end ‘‘Any offer or sale of a se-
curity futures product by or on behalf of the issuer of
the securities underlying the security futures product,
an affiliate of the issuer, or an underwriter, shall con-
stitute a contract for sale of, sale of, offer for sale, or
offer to sell the underlying securities.”

Subsec. (a)(16). Pub. L. 106-554, §1(a)(b) [title II,
§208(a)(1)(C)], added par. (16).

1998—Subsec. (a)(15)(i). Pub. L. 105-353 made technical
amendment to reference in original act which appears
in text as reference to section 77c(a)(2) of this title and
inserted ‘‘of this subsection’ after ‘‘paragraph (13)”.

1996—Pub. L. 104290 designated existing provisions as
subsec. (a), inserted heading, and added subsec. (b).

1987—Par. (5). Pub. L. 100-181, §201, substituted ‘‘Secu-
rities and Exchange Commission’” for ‘‘Federal Trade
Commission”’.

Par. (6). Pub. L. 100-181, §202, struck out reference to
Canal Zone.

1982—Par. (1). Pub. L. 97-303 inserted ‘‘any put, call,
straddle, option, or privilege on any security, certifi-
cate of deposit, or group or index of securities (includ-
ing any interest therein or based on the value thereof),
or any put, call, straddle, option, or privilege entered
into on a national securities exchange relating to for-
eign currency,” after ‘“‘mineral rights,”.

1980—Par. (15). Pub. L. 96477 added par. (15).

1970—Pars. (13), (14). Pub. L. 91-547 added pars. (13)
and (14).

1960—Par. (6). Pub. L. 86-624 struck out reference to
Hawaii.

1959—Par. (6). Pub. L. 86-70 struck out reference to
Alaska.

1954—Act Aug. 10, 1954, in pars. (3), (8), (10), and (11),
redefined term ‘‘sale’” so as to distinguish between ‘‘of-
fers” and ‘‘sales’, clarified definition of ‘‘registration
statement’’, and conformed definition of ‘‘prospectus’
to changes made by act Aug. 10, 1954, to sections T7e
and 77j of this title.

1934—Act June 6, 1934, amended pars. (1), (4), and (10).

EFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. 91-547 effective Dec. 14, 1970,
see section 30 of Pub. L. 91-547, set out as a note under
section 80a-52 of this title.

EFFECTIVE DATE OF 1954 AMENDMENT

Section 501 of act Aug. 10, 1954, provided that: ‘‘This
Act [amending this section and sections 77c to 77e, 77j,
771, Tq, TTv, Ticcc to Trfff, TTxxx, T8k, 78/, 80a—2 and
80a—-24 of this title] shall take effect sixty days after the
date of its enactment [Aug. 10, 1954].”

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77b-1, 77r, 77ccc,
77ddd, 78c, 80a—6, 7004 of this title; title 7 sections la, 2;
title 11 section 1145; title 12 section 1451; title 29 section
1002; title 42 section 12704.

§ 77b-1. Swap agreements

(a) Non-security-based swap agreements

The definition of ‘‘security’” in section
TTb(a)(1) of this title does not include any non-
security-based swap agreement (as defined in
section 206C of the Gramm-Leach-Bliley Act).
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(b) Security-based swap agreements

(1) The definition of ‘‘security’ in section
T7b(a)(1) of this title does not include any secu-
rity-based swap agreement (as defined in section
206B of the Gramm-Leach-Bliley Act).

(2) The Commission is prohibited from reg-
istering, or requiring, recommending, or sug-
gesting, the registration under this subchapter
of any security-based swap agreement (as de-
fined in section 206B of the Gramm-Leach-Bliley
Act). If the Commission becomes aware that a
registrant has filed a registration statement
with respect to such a swap agreement, the
Commission shall promptly so notify the reg-
istrant. Any such registration statement with
respect to such a swap agreement shall be void
and of no force or effect.

(3) The Commission is prohibited from—

(A) promulgating, interpreting, or enforcing
rules; or
(B) issuing orders of general applicability;

under this subchapter in a manner that imposes
or specifies reporting or recordkeeping require-
ments, procedures, or standards as prophylactic
measures against fraud, manipulation, or insider
trading with respect to any security-based swap
agreement (as defined in section 206B of the
Gramm-Leach-Bliley Act).

(4) References in this subchapter to the ‘“‘pur-
chase” or ‘‘sale’” of a security-based swap agree-
ment shall be deemed to mean the execution,
termination (prior to its scheduled maturity
date), assignment, exchange, or similar transfer
or conveyance of, or extinguishing of rights or
obligations under, a security-based swap agree-
ment (as defined in section 206B of the Gramm-
Leach-Bliley Act), as the context may require.

(May 27, 1933, ch. 38, title I, §2A, as added Pub.
L. 106-554, §1(a)(b) [title III, §302(a)], Dec. 21,
2000, 114 Stat. 2763, 2763A-451.)

REFERENCES IN TEXT

Sections 206B and 206C of the Gramm-Leach-Bliley
Act, referred to in text, are sections 206B and 206C of
Pub. L. 106-102 which are set out in a note under sec-
tion 78c of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 77q of this title.

§ 77c. Classes of securities under this subchapter
(a) Exempted securities

Except as hereinafter expressly provided, the
provisions of this subchapter shall not apply to
any of the following classes of securities:

(1) Reserved.

(2) Any security issued or guaranteed by the
United States or any territory thereof, or by
the District of Columbia, or by any State of
the United States, or by any political subdivi-
sion of a State or territory, or by any public
instrumentality of one or more States or ter-
ritories, or by any person controlled or super-
vised by and acting as an instrumentality of
the Government of the United States pursuant
to authority granted by the Congress of the
United States; or any certificate of deposit for
any of the foregoing; or any security issued or
guaranteed by any bank; or any security
issued by or representing an interest in or a
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direct obligation of a Federal Reserve bank; or
any interest or participation in any common
trust fund or similar fund that is excluded
from the definition of the term ‘‘investment
company’’ under section 3(c)(3) of the Invest-
ment Company Act of 1940 [156 TU.S.C.
80a-3(c)(3)]; or any security which is an indus-
trial development bond (as defined in section
103(c)(2)* of title 26) the interest on which is
excludable from gross income under section
103(a)(1)! of title 26 if, by reason of the appli-
cation of paragraph (4) or (6) of section 103(c)?
of title 26 (determined as if paragraphs (4)(A),
(5), and (7) were not included in such section
103(c)),! paragraph (1) of such section 103(c)!
does not apply to such security; or any inter-
est or participation in a single trust fund, or
in a collective trust fund maintained by a
bank, or any security arising out of a contract
issued by an insurance company, which inter-
est, participation, or security is issued in con-
nection with (A) a stock bonus, pension, or
profit-sharing plan which meets the require-
ments for qualification under section 401 of
title 26, (B) an annuity plan which meets the
requirements for the deduction of the employ-
er’s contributions under section 404(a)(2) of
title 26, or (C) a governmental plan as defined
in section 414(d) of title 26 which has been es-
tablished by an employer for the exclusive
benefit of its employees or their beneficiaries
for the purpose of distributing to such employ-
ees or their beneficiaries the corpus and in-
come of the funds accumulated under such
plan, if under such plan it is impossible, prior
to the satisfaction of all liabilities with re-
spect to such employees and their bene-
ficiaries, for any part of the corpus or income
to be used for, or diverted to, purposes other
than the exclusive benefit of such employees
or their beneficiaries, other than any plan de-
scribed in clause (A), (B), or (C) of this para-
graph (i) the contributions under which are
held in a single trust fund or in a separate ac-
count maintained by an insurance company
for a single employer and under which an
amount in excess of the employer’s contribu-
tion is allocated to the purchase of securities
(other than interests or participations in the
trust or separate account itself) issued by the
employer or any company directly or indi-
rectly controlling, controlled by, or under
common control with the employer, (ii) which
covers employees some or all of whom are em-
ployees within the meaning of section 401(c)(1)
of title 26, or (iii) which is a plan funded by an
annuity contract described in section 403(b) of
title 26. The Commission, by rules and regula-
tions or order, shall exempt from the provi-
sions of section 77e of this title any interest or
participation issued in connection with a
stock bonus, pension, profit-sharing, or annu-
ity plan which covers employees some or all of
whom are employees within the meaning of
section 401(c)(1) of title 26, if and to the extent
that the Commission determines this to be
necessary or appropriate in the public interest
and consistent with the protection of investors
and the purposes fairly intended by the policy

1See References in Text note below.
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and provisions of this subchapter. For pur-
poses of this paragraph, a security issued or
guaranteed by a bank shall not include any in-
terest or participation in any collective trust
fund maintained by a bank; and the term
“bank” means any national bank, or banking
institution organized under the laws of any
State, territory, or the District of Columbia,
the business of which is substantially confined
to banking and is supervised by the State or
territorial banking commission or similar offi-
cial; except that in the case of a common trust
fund or similar fund, or a collective trust fund,
the term ‘‘bank’ has the same meaning as in
the Investment Company Act of 1940 [15 U.S.C.
80a-1 et seq.];

(3) Any note, draft, bill of exchange, or
banker’s acceptance which arises out of a cur-
rent transaction or the proceeds of which have
been or are to be used for current trans-
actions, and which has a maturity at the time
of issuance of not exceeding nine months, ex-
clusive of days of grace, or any renewal there-
of the maturity of which is likewise limited,;

(4) Any security issued by a person organized
and operated exclusively for religious, edu-
cational, benevolent, fraternal, charitable, or
reformatory purposes and not for pecuniary
profit, and no part of the net earnings of which
inures to the benefit of any person, private
stockholder, or individual; or any security of a
fund that is excluded from the definition of an
investment company under section 3(c)(10)(B)
of the Investment Company Act of 1940 [15
U.S.C. 80a-3(c)(10)(B)1;

(5) Any security issued (A) by a savings and
loan association, building and loan associa-
tion, cooperative bank, homestead associa-
tion, or similar institution, which is super-
vised and examined by State or Federal au-
thority having supervision over any such in-
stitution; or (B) by (i) a farmer’s cooperative
organization exempt from tax under section
521 of title 26, (ii) a corporation described in
section 501(c)(16) of title 26 and exempt from
tax under section 501(a) of title 26, or (iii) a
corporation described in section 501(c)(2) of
title 26 which is exempt from tax under sec-
tion 501(a) of title 26 and is organized for the
exclusive purpose of holding title to property,
collecting income therefrom, and turning over
the entire amount thereof, less expenses, to an
organization or corporation described in
clause (i) or (ii);

(6) Any interest in a railroad equipment
trust. For purposes of this paragraph ‘‘interest
in a railroad equipment trust’” means any in-
terest in an equipment trust, lease, condi-
tional sales contract, or other similar arrange-
ment entered into, issued, assumed, guaran-
teed by, or for the benefit of, a common car-
rier to finance the acquisition of rolling stock,
including motive power;

(7) Certificates issued by a receiver or by a
trustee or debtor in possession in a case under
title 11, with the approval of the court;

(8) Any insurance or endowment policy or
annuity contract or optional annuity con-
tract, issued by a corporation subject to the
supervision of the insurance commissioner,
bank commissioner, or any agency or officer
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performing like functions, of any State or Ter-
ritory of the United States or the District of
Columbia;

(9) Except with respect to a security ex-
changed in a case under title 11, any security
exchanged by the issuer with its existing secu-
rity holders exclusively where no commission
or other remuneration is paid or given directly
or indirectly for soliciting such exchange;

(10) Except with respect to a security ex-
changed in a case under title 11, any security
which is issued in exchange for one or more
bona fide outstanding securities, claims or
property interests, or partly in such exchange
and partly for cash, where the terms and con-
ditions of such issuance and exchange are ap-
proved, after a hearing upon the fairness of
such terms and conditions at which all persons
to whom it is proposed to issue securities in
such exchange shall have the right to appear,
by any court, or by any official or agency of
the United States, or by any State or Terri-
torial banking or insurance commission or
other governmental authority expressly au-
thorized by law to grant such approval;

(11) Any security which is a part of an issue
offered and sold only to persons resident with-
in a single State or Territory, where the issuer
of such security is a person resident and doing
business within or, if a corporation, incor-
porated by and doing business within, such
State or Territory.

(12) Any equity security issued in connection
with the acquisition by a holding company of
a bank under section 1842(a) of title 12 or a
savings association under section 1467a(e) of
title 12, if—

(A) the acquisition occurs solely as part of
a reorganization in which security holders
exchange their shares of a bank or savings
association for shares of a newly formed
holding company with no significant assets
other than securities of the bank or savings
association and the existing subsidiaries of
the bank or savings association;

(B) the security holders receive, after that
reorganization, substantially the same pro-
portional share interests in the holding com-
pany as they held in the bank or savings as-
sociation, except for nominal changes in
shareholders’ interests resulting from lawful
elimination of fractional interests and the
exercise of dissenting shareholders’ rights
under State or Federal law;

(C) the rights and interests of security
holders in the holding company are substan-
tially the same as those in the bank or sav-
ings association prior to the transaction,
other than as may be required by law; and

(D) the holding company has substantially
the same assets and liabilities, on a consoli-
dated basis, as the bank or savings associa-
tion had prior to the transaction.

For purposes of this paragraph, the term ‘“‘sav-
ings association’ means a savings association
(as defined in section 1813(b) of title 12) the de-
posits of which are insured by the Federal De-
posit Insurance Corporation.

(13) Any security issued by or any interest or
participation in any church plan, company or
account that is excluded from the definition of
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an investment company under section 3(c)(14)
of the Investment Company Act of 1940 [15
U.S.C. 80a-3(c)(14)].
(14) Any security futures product that is—
(A) cleared by a clearing agency registered
under section 78q-1 of this title or exempt
from registration under subsection (b)(7) of
such section 78q-1; and
(B) traded on a national securities ex-
change or a national securities association
registered pursuant to section 780-3(a) of
this title.

(b) Additional exemptions

The Commission may from time to time by its
rules and regulations, and subject to such terms
and conditions as may be prescribed therein, add
any class of securities to the securities exempt-
ed as provided in this section, if it finds that the
enforcement of this subchapter with respect to
such securities is not necessary in the public in-
terest and for the protection of investors by rea-
son of the small amount involved or the limited
character of the public offering; but no issue of
securities shall be exempted under this sub-
section where the aggregate amount at which
such issue is offered to the public exceeds
$5,000,000.

(¢) Securities issued by small investment com-
pany

The Commission may from time to time by its
rules and regulations and subject to such terms
and conditions as may be prescribed therein, add
to the securities exempted as provided in this
section any class of securities issued by a small
business investment company under the Small
Business Investment Act of 1958 [15 U.S.C. 661 et
seq.] if it finds, having regard to the purposes of
that Act, that the enforcement of this sub-
chapter with respect to such securities is not
necessary in the public interest and for the pro-
tection of investors.

(May 27, 1933, ch. 38, title I, §3, 48 Stat. 75; June
6, 1934, ch. 404, title II, §202, 48 Stat. 906; Feb. 4,
1887, ch. 104, title II, §214, as added Aug. 9, 1935,
ch. 498, 49 Stat. 557; amended June 29, 1938, ch.
811, §15, 52 Stat. 1240; May 15, 1945, ch. 122, 59
Stat. 167; Aug. 10, 1954, ch. 667, title I, §5, 68
Stat. 684; Pub. L. 85-699, title III, §307(a), Aug.
21, 1958, 72 Stat. 694; Pub. L. 91-373, title IV,
§401(a), Aug. 10, 1970, 84 Stat. 718; Pub. L. 91-547,
§27(b), (c), Dec. 14, 1970, 84 Stat. 1434; Pub. L.
91-565, Dec. 19, 1970, 84 Stat. 1480; Pub. L. 91-567,
§6(a), Dec. 22, 1970, 84 Stat. 1498; Pub. L. 94-210,
title III, §308(a)(1), (3), Feb. b, 1976, 90 Stat. 56,
57; Pub. L. 95-283, §18, May 21, 1978, 92 Stat. 275;
Pub. L. 95-425, §2, Oct. 6, 1978, 92 Stat. 962; Pub.
L. 95-598, title III, §306, Nov. 6, 1978, 92 Stat. 2674;
Pub. L. 96-477, title III, §301, title VII, §701, Oct.
21, 1980, 94 Stat. 2291, 2294; Pub. L. 97-261, §19(d),
Sept. 20, 1982, 96 Stat. 1121; Pub. L. 99-514, §2,
Oct. 22, 1986, 100 Stat. 2095; Pub. L. 100-181, title
II, §§203, 204, Dec. 4, 1987, 101 Stat. 1252; Pub. L.
103-325, title III, §320, Sept. 23, 1994, 108 Stat.
2225; Pub. L. 104-62, §3, Dec. 8, 1995, 109 Stat. 684;
Pub. L. 104-290, title V, §508(b), Oct. 11, 1996, 110
Stat. 3447; Pub. L. 106-102, title II, §221(a), Nov.
12, 1999, 113 Stat. 1401; Pub. L. 106-554, §1(a)(5)
[title II, §208(a)(2)], Dec. 21, 2000, 114 Stat. 2763,
2763A-435.)
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REFERENCES IN TEXT

Section 103 of title 26, referred to in subsec. (a)(2),
which related to interest on certain governmental obli-
gations was amended generally by Pub. L. 99-514, title
XIII, §1301(a), Oct. 22, 1986, 100 Stat. 2602, and as so
amended relates to interest on State and local bonds.
Section 103(b)(2) (formerly section 103(c)(2)), which
prior to the general amendment defined industrial de-
velopment bond, relates to the applicability of the in-
terest exclusion to arbitrage bonds.

The Investment Company Act of 1940, referred to in
subsec. (a)(2), is title I of act Aug. 22, 1940, ch. 686, 54
Stat. 789, as amended, which is classified generally to
subchapter I (§80a-1 et seq.) of chapter 2D of this title.
For complete classification of this Act to the Code, see
section 80a-51 of this title and Tables.

The Small Business Investment Act of 1958, referred
to in subsec. (c¢), is Pub. L. 85-699, Aug. 21, 1958, 72 Stat.
689, as amended, which is classified principally to chap-
ter 14B (§661 et seq.) of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 661 of this title and Tables.

AMENDMENTS

2000—Subsec. (a)(14). Pub. L. 106-554 added par. (14).

1999—Subsec. (a)(2). Pub. L. 106-102 substituted ‘‘or
any interest or participation in any common trust fund
or similar fund that is excluded from the definition of
the term ‘investment company’ under section 3(c)(3) of
the Investment Company Act of 1940”’ for ‘‘or any inter-
est or participation in any common trust fund or simi-
lar fund maintained by a bank exclusively for the col-
lective investment and reinvestment of assets contrib-
uted thereto by such bank in its capacity as trustee,
executor, administrator, or guardian’’.

1996—Subsec. (a)(13). Pub. L. 104290 added par. (13).

1995—Subsec. (a)(4). Pub. L. 104-62 inserted at end ‘‘or
any security of a fund that is excluded from the defini-
tion of an investment company under section 3(c)(10)(B)
of the Investment Company Act of 1940;”.

1994—Subsec. (a)(12). Pub. L. 103-325 added par. (12).

1987—Subsec. (a)(1). Pub. L. 100-181, §203, substituted
‘“Reserved.” for ‘‘Any security which, prior to or within
sixty days after May 27, 1933, has been sold or disposed
of by the issuer or bona fide offered to the public, but
this exemption shall not apply to any new offering of
any such security by an issuer or underwriter subse-
quent to such sixty days;”.

Subsec. (a)(5)(A). Pub. L. 100-181, §204, struck out
¢, except that the foregoing exemption shall not apply
with respect to any such security where the issuer
takes from the total amount paid or deposited by the
purchaser, by way of any fee, cash value or other device
whatsoever, either upon termination of the investment
at maturity or before maturity, an aggregate amount
in excess of 3 per centum of the face value of such secu-
rity”’ after ‘‘any such institution”’.

1986—Subsec. (a)(2), (5). Pub. L. 99-514 substituted
“Internal Revenue Code of 1986’ for ‘‘Internal Revenue
Code of 1954’ wherever appearing, which for purposes of
codification was translated as ‘‘title 26”’ thus requiring
no change in text.

1982—Subsec. (a)(6). Pub. L. 97-261 struck out provi-
sions relating to any security issued by a motor carrier
subject to provisions of section 314 [11302] of title 49.

1980—Subsec. (a)(2). Pub. L. 96-477, § 701, provided that
single trust funds did not have to be maintained by
banks in order to qualify for exemption from the provi-
sions of this subchapter, substituted provisions relating
to securities arising out of contracts issued by insur-
ance companies for provisions relating to separate ac-
counts maintained by insurance companies, provided
that an interest, participation, or security could be
issued in connection with certain governmental plans
as defined in section 414(d) of title 26 and qualify for ex-
emption from the provisions of this subchapter, and ex-
cluded from exemption plans described in cls. (A), (B),
or (C) of par. (2) which were funded by annuity con-
tracts described in section 403(b) of title 26.
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Subsec. (b). Pub. L. 96-477, §301, substituted
**$5,000,000°" for “*$2,000,000"".
1978—Subsec. (a)(7). Pub. L. 95-598, §306(a), sub-

stituted ‘“‘or debtor in possession in a case under title
117 for “‘in bankruptcy’’.

Subsec. (a)(9), (10). Pub. L. 95-598, §306(b), substituted
‘“Except with respect to a security exchanged in a case
under title 11, any”’ for ‘“‘Any”’.

Subsec. (b). Pub. L. 95-425 substituted *“$2,000,000"" for
‘$1,500,000"".

Pub. L. 95-283 substituted ‘‘$1,500,000’* for ‘*$500,000"".

1976—Subsec. (a)(6). Pub. L. 94-210 substituted provi-
sions relating to any security issued by a motor carrier
subject to the provisions of section 314 of title 49 or any
interest in a railroad equipment trust, and provisions
defining ‘‘interest in a railroad equipment trust’’, for
provisions relating to any security issued by a common
or contract carrier, subject to the provisions of section
20a of title 49.

1970—Subsec. (a)(2). Pub. L. 91-567 exempted any in-
terest or participation in any common trust fund or
similar fund maintained by a bank exclusively for the
collective investment and reinvestment of assets con-
tributed thereto by such bank in its capacity as trust-
ee, executor, administrator, or guardian, any security
which is an industrial development bond the interest
on which is excludable from gross income under section
103(a)(1) of title 26, any interest or participation in a
single or collective trust fund maintained by a bank or
in a separate account maintained by an insurance com-
pany which interest or participation is issued in con-
nection with a stock bonus, pension, or profit-sharing
plan which meets the requirements for qualification
under section 401 of title 26, or an annuity plan which
meets the requirements for the deduction of the em-
ployer’s contribution under section 404(a)(2) of title 26,
directed the Commission to exempt from the provisions
of section 77e of this title any interest or participation
issued in connection with a stock bonus, pension, prof-
it-sharing, or annuity plan which covers employees
some or all of whom are employees within the meaning
of section 401(c)(1) of title 26 if and to the extent that
the Commission determines this to be necessary or ap-
propriate in the public interest and consistent with the
protection of investors, and provided that for the pur-
poses of this paragraph a security issued or guaranteed
by a bank shall not include any interest or participa-
tion in any collective trust fund maintained by a bank,
and that in the case of a common trust fund or similar
fund, or a collective trust fund, the term ‘‘bank’ has
the same meaning as in the Investment Company Act
of 1940.

Pub. L. 91-547, §27(b), struck out reference to indus-
trial development bonds the interest on which is ex-
cludable from gross income under section 103(a)(1) of
title 26; and exempted from registration provisions in-
terests or participations in common trust funds main-
tained by a bank for collective investment of assets
held by it in a fiduciary capacity interests or participa-
tions in bank collective trust funds maintained for
funding of employees’ stock bonus, pension, or profit-
sharing plans; interests or participations in separate
accounts maintained by insurance companies for fund-
ing certain stock-bonus, pension, or profit-sharing
plans which meet the requirements for qualification
under section 401 of title 26; and interests or participa-
tions issued by bank collective trust funds or insurance
company separate accounts for funding certain stock-
bonus, pension, profit-sharing, or annuity plans when
the Commission by rule, regulation, or order deter-
mines this to be necessary in the public interest; pro-
vided that a security issued or guaranteed by a bank
shall not include any interest or participation in any
collective trust fund maintained by a bank; substituted
where first appearing ‘‘security issued or guaranteed by
any bank’ for ‘‘security issued or guaranteed by any
national bank, or by any banking institution organized
under the laws of any State or Territory or the District
of Columbia, the business of which is substantially con-
fined to banking and is supervised by the State or Ter-
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ritorial banking commission or similar official’’, the
latter provision now incorporated in a separate defini-
tion of term ‘‘bank’; and made the Investment Com-
pany Act definition of bank applicable as in the case of
a common trust fund or similar fund, or a collective
trust fund.

Pub. L. 91-373 inserted reference to industrial devel-
opment bonds the interest on which is excludable from
gross income under section 103(a)(1) of title 26.

Subsec. (a)(5). Pub. L. 91-547, §27(c), designated exist-
ing provisions as cl. (A), included cooperative bank
issues, required the issuer to be an institution which is
supervised and examined by State or Federal authority
having supervision over such institution, struck out
‘“‘substantially all the business of which is confined to
the making of loans to members’ after ‘‘similar insti-
tution” and substituted provisions designated as cl. (B)
for prior provision relating to a security issued by a
farmers’ cooperative association as defined in para-
graphs (12), (13), and (14) of section 103 of the Revenue
Act of 1932.

Subsec. (b). Pub. L. 91-565 substituted ¢$500,000 for
¢$300,000"".

1958—Subsec. (c). Pub. L. 856-699 added subsec. (c).

1954—Subsec. (a)(11). Act Aug. 10, 1954, inserted ‘‘of-
fered and’’ before ‘‘sold”.

1945—Subsec. (b). Act May 15,
“$300,000" for ‘*$100,000"".

1938—Subsec. (a)(6). Act June 29, 1938, reenacted par.
(6) without change.

1935—Subsec. (a)(6). Act Feb. 4, 1887, as added by act
Aug. 9, 1935, included a security issued by a contract
carrier.

1934—Subsec. (a). Act June 6, 1934, amended pars. (2),
(4), and (8) and added pars. (9) to (11).

EFFECTIVE DATE OF 1999 AMENDMENT

Pub. L. 106-102, title II, §225, Nov. 12, 1999, 113 Stat.
1402, provided that: ‘‘This subtitle [subtitle B
(§§211-225) of title II of Pub. L. 106-102, enacting section
80b-10a of this title and amending this section and sec-
tions 78c, 80a-2, 80a-3, 80a-9, 80a-10, 80a-17, 80a—26,
80a-34, and 80b-2 of this title] shall take effect 18
months after the date of the enactment of this Act
[Nov. 12, 1999].”

1945, substituted

EFFECTIVE DATE OF 1995 AMENDMENT

Section 7 of Pub. L. 104-62 provided that: ‘““This Act
[enacting section 80a-3a of this title, amending this
section and sections 78c, 78!, 80a-3, 80a-7, and 80b-3 of
this title, and enacting provisions set out as a note
under section 80a-51 of this title] and the amendments
made by this Act shall apply in all administrative and
judicial actions pending on or commenced after the
date of enactment of this Act [Dec. 8, 1995], as a defense
to any claim that any person, security, interest, or par-
ticipation of the type described in this Act and the
amendments made by this Act is subject to the provi-
sions of the Securities Act of 1933 [15 U.S.C. T7a et seq.],
the Securities Exchange Act of 1934 [156 U.S.C. 78a et
seq.], the Investment Company Act of 1940 [15 U.S.C.
80a-1 et seq.], or the Investment Advisers Act of 1940 [15
U.S.C. 80b-1 et seq.], or any State statute or regulation
preempted as provided in section 6 of this Act [enacting
section 80a-3a of this title], except as otherwise specifi-
cally provided in such Acts or State law.”

EFFECTIVE DATE OF 1982 AMENDMENT

Section 31 of Pub. L. 97-261 provided that:

‘‘(a) Except as provided in subsections (b) and (c) of
this section, this Act [see Tables for classification]
shall take effect on the 60th day after the date of enact-
ment of this Act [Sept. 20, 1982].

““(b) The amendment made by section 10(e)(4) of this
Act [amending provisions set out as a note under
former section 10706 of Title 49, Transportation] shall
take effect on October 1, 1982.

‘“(c) The provisions of sections 6(g) and 30 of this Act
[amending former sections 10922 and 10525 of Title 49,
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respectively] shall take effect on the date of enactment
of this Act [Sept. 20, 1982].”

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-598 effective Oct. 1, 1979,
see section 402(a) of Pub. L. 95-598 set out as an Effec-
tive Date note preceding section 101 of Title 11, Bank-
ruptcy.

EFFECTIVE DATE OF 1976 AMENDMENT

Section 308(d)(1) of Pub. L. 94-210 provided that: ‘“The
amendments made by subsection (a) of this section
[amending this section, section 77s of this title, and
section 314 of former Title 49, Transportation] shall
take effect on the 60th day after the date of enactment
of this Act [Feb. 5, 1976], but shall not apply to any
bona fide offering of a security made by the issuer, or
by or through an underwriter, before such 60th day.”

EFFECTIVE DATE OF 1970 AMENDMENTS

Section 6(d) of Pub. L. 91-567 provided that: ‘“The
amendments made by this section [amending this sec-
tion and sections 77ddd and 78c of this title] shall apply
with respect to securities sold after January 1, 1970.”

Amendment by Pub. L. 91-547 effective Dec. 14, 1970,
see section 30 of Pub. L. 91-547, set out as a note under
section 80a-52 of this title.

Section 401(c) of Pub. L. 91-373 provided that: ‘“The
amendments made by this section [amending this sec-
tion and section 78c of this title] shall apply with re-
spect to securities sold after January 1, 1970.”

EFFECTIVE DATE OF 1954 AMENDMENT

Amendment by act Aug. 10, 1954, effective 60 days
after Aug. 10, 1954, see note under section 77b of this
title.

REPEALS

Section 214 of act Feb. 4, 1887 (the Interstate Com-
merce Act), as added Aug. 9, 1935, ch. 498, 49 Stat. 557,
cited as a credit to this section, was repealed by Pub.
L. 97449, §7(b), Jan. 12, 1983, 96 Stat. 2443, 2444.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

SECURITIES AND INVESTMENT COMPANY PROVISIONS IN-
APPLICABLE TO CERTAIN LIFE INSURANCE BENEFITS
ISSUED PRIOR TO MARCH 23, 1959

Section 29 of Pub. L. 91-547 provided that: ‘“The provi-
sions of the Securities Act of 1933 [this subchapter] and
the Investment Company Act of 1940 [section 80a-1 et
seq. of this title] shall not apply, except for purposes of
definition of terms used in this section, to any interest
or participation (including any separate account or
other fund providing for the sharing of income or gains
and losses, and any interest or participation in such ac-
count or fund) in any contract, certificate, or policy
providing for life insurance benefits which was issued
prior to March 23, 1959, by an insurance company, if (1)
the form of such contract, certificate, or policy was ap-
proved by the insurance commissioner, or similar offi-
cial or agency, of a State, territory or the District of
Columbia, and (2) under such contract, certificate, or
policy not to exceed 49 per centum of the gross pre-
miums or other consideration paid was to be allocated
to a separate account or other fund providing for the
sharing of income or gains and losses. Nothing herein
contained shall be taken to imply that any such inter-
est or participation constitutes a ‘security’ under any
other laws of the United States.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77b, 77d, 771, 77q,
T7r, 77ddd, 78c, 780-3, 80a-3, 80a—24 of this title; title 7
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section 2; title 11 section 101; title 12 sections 1813,
2279aa-12, 2290; title 22 sections 282k, 283h, 283ii, 285h,
286k-1, 290i-9, 290/-7, 290m, 2900-T7; title 25 section 646.

§77d. Exempted transactions

The provisions of section 77e of this title shall
not apply to—

(1) transactions by any person other than an
issuer, underwriter, or dealer.

(2) transactions by an issuer not involving
any public offering.

(3) transactions by a dealer (including an un-
derwriter no longer acting as an underwriter
in respect of the security involved in such
transaction), except—

(A) transactions taking place prior to the
expiration of forty days after the first date
upon which the security was bona fide of-
fered to the public by the issuer or by or
through an underwriter,

(B) transactions in a security as to which
a registration statement has been filed tak-
ing place prior to the expiration of forty
days after the effective date of such registra-
tion statement or prior to the expiration of
forty days after the first date upon which
the security was bona fide offered to the
public by the issuer or by or through an un-
derwriter after such effective date, which-
ever is later (excluding in the computation
of such forty days any time during which a
stop order issued under section 77h of this
title is in effect as to the security), or such
shorter period as the Commission may speci-
fy by rules and regulations or order, and

(C) transactions as to securities consti-
tuting the whole or a part of an unsold allot-
ment to or subscription by such dealer as a
participant in the distribution of such secu-
rities by the issuer or by or through an un-
derwriter.

With respect to transactions referred to in
clause (B), if securities of the issuer have not
previously been sold pursuant to an earlier ef-
fective registration statement the applicable
period, instead of forty days, shall be ninety
days, or such shorter period as the Commis-
sion may specify by rules and regulations or
order.

(4) brokers’ transactions executed upon cus-
tomers’ orders on any exchange or in the over-
the-counter market but not the solicitation of
such orders.

(5)(A) Transactions?! involving offers or sales
of one or more promissory notes directly se-
cured by a first lien on a single parcel of real
estate upon which is located a dwelling or
other residential or commercial structure, and
participation interests in such notes—

(i) where such securities are originated by

a savings and loan association, savings bank,

commercial bank, or similar banking insti-

tution which is supervised and examined by

a Federal or State authority, and are offered

and sold subject to the following conditions:

(a) the minimum aggregate sales price
per purchaser shall not be less than
$250,000;

180 in original. Probably should not be capitalized.
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(b) the purchaser shall pay cash either at
the time of the sale or within sixty days
thereof; and

(c) each purchaser shall buy for his own
account only; or

(ii) where such securities are originated by
a mortgagee approved by the Secretary of
Housing and Urban Development pursuant to
sections 1709 and 1715b of title 12 and are of-
fered or sold subject to the three conditions
specified in subparagraph (A)(i) to any insti-
tution described in such subparagraph or to
any insurance company subject to the super-
vision of the insurance commissioner, or any
agency or officer performing like function,
of any State or territory of the United
States or the District of Columbia, or the
Federal Home Loan Mortgage Corporation,
the Federal National Mortgage Association,
or the Government National Mortgage Asso-
ciation.

(B) Transactions! between any of the enti-
ties described in subparagraph (A)(i) or (A)(ii)
involving non-assignable contracts to buy or
sell the foregoing securities which are to be
completed within two years, where the seller
of the foregoing securities pursuant to any
such contract is one of the parties described in
subparagraph (A)(i) or (A)(ii) who may origi-
nate such securities and the purchaser of such
securities pursuant to any such contract is
any institution described in subparagraph
(A)(Q) or any insurance company described in
subparagraph (A)(ii), the Federal Home Loan
Mortgage Corporation, Federal National Mort-
gage Association, or the Government National
Mortgage Association and where the foregoing
securities are subject to the three conditions
for sale set forth in subparagraphs (A)(i)(a)
through (c).

(C) Thel exemption provided by subpara-
graphs (A) and (B) shall not apply to resales of
the securities acquired pursuant thereto, un-
less each of the conditions for sale contained
in subparagraphs (A)(i)(a) through (c) are sat-
isfied.

(6) transactions involving offers or sales by
an issuer solely to one or more accredited in-
vestors, if the aggregate offering price of an
issue of securities offered in reliance on this
paragraph does not exceed the amount allowed
under section 77c(b) of this title, if there is no
advertising or public solicitation in connec-
tion with the transaction by the issuer or any-
one acting on the issuer’s behalf, and if the
issuer files such notice with the Commaission
as the Commission shall prescribe.

(May 27, 1933, ch. 38, title I, §4, 48 Stat. 77; June
6, 1934, ch. 404, title II, §203, 48 Stat. 906; Aug. 10,
1954, ch. 667, title I, §6, 68 Stat. 684; Pub. L.
88-467, §12, Aug. 20, 1964, 78 Stat. 580; Pub. L.
94-29, §30, June 4, 1975, 89 Stat. 169; Pub. L.
96477, title VI, §602, Oct. 21, 1980, 94 Stat. 2294.)

AMENDMENTS

1980—Par. (6). Pub. L. 96-477 added par. (6).

1975—Par. (5). Pub. L. 94-29 added par. (5).

1964—Pub. L. 88-467 substituted ‘‘shall not apply to—
> for ‘‘shall not apply to any of the following trans-
actions:” in introductory text.
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Par. (1). Pub. L. 88-467 reenacted existing first provi-
sion of par. (1) and struck out second and third provi-
sions, which are incorporated in pars. (2) and (3)(A) to
(©).

Par. (2). Pub. L. 88-467 redesignated existing second
provision of par. (1) as (2). Former par. (2) redesignated
4).

Par. (3). Pub. L. 88-467 redesignated existing third
provision of par. (1) as (3), designated the excepted
transactions as cls. (A) to (C), inserted in cl. (B) ‘“‘or
such shorter period as the Commission may specify by
rules and regulations or order’” and inserted sentence
relating to the applicable period to transactions re-
ferred to in clause (B).

Par. (4). Pub. L. 88-467 redesignated former par. (2) as
(4) and substituted ‘‘over-the-counter market’”’ for
‘‘open or counter market’’.

1954—Act Aug. 10, 1954, reduced from 1 year to 40 days
the period during which the delivery of a prospectus is
required in trading transactions as distinguished from
initial distribution of the new securities.

1934—Act June 6, 1934, among other changes, repealed
par. (3), provisions of which were replaced by section
T7¢c(9), (10) of this title.

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 94-29 effective June 4, 1975,
see section 31(a) of Pub. L. 94-29, set out as a note under
section 78b of this title.

EFFECTIVE DATE OF 1964 AMENDMENT

Amendment by Pub. L. 88-467 effective Aug. 20, 1964,
see section 13 of Pub. L. 88-467, set out as a note under
section 78c of this title.

EFFECTIVE DATE OF 1954 AMENDMENT

Amendment by act Aug. 10, 1954, effective 60 days
after Aug. 10, 1954, see note under section 77b of this
title.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77p, 77r, 7T7r-1,
78c, 780-3, T8bb, 80a—-24 of this title; title 12 sections 24,
1464, 1757; title 26 section 67.

§77e. Prohibitions relating to interstate com-
merce and the mails

(a) Sale or delivery after sale of unregistered se-
curities

Unless a registration statement is in effect as
to a security, it shall be unlawful for any per-
son, directly or indirectly—

(1) to make use of any means or instruments
of transportation or communication in inter-
state commerce or of the mails to sell such se-
curity through the use or medium of any pro-
spectus or otherwise; or

(2) to carry or cause to be carried through
the mails or in interstate commerce, by any
means or instruments of transportation, any
such security for the purpose of sale or for de-
livery after sale.

(b) Necessity of prospectus meeting require-
ments of section 77j of this title

It shall be unlawful for any person, directly or
indirectly—

(1) to make use of any means or instruments

of transportation or communication in inter-
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state commerce or of the mails to carry or
transmit any prospectus relating to any secu-
rity with respect to which a registration state-
ment has been filed under this subchapter, un-
less such prospectus meets the requirements
of section 77j of this title; or

(2) to carry or cause to be carried through
the mails or in interstate commerce any such
security for the purpose of sale or for delivery
after sale, unless accompanied or preceded by
a prospectus that meets the requirements of
subsection (a) of section 77j of this title.

(¢) Necessity of filing registration statement

It shall be unlawful for any person, directly or
indirectly, to make use of any means or instru-
ments of transportation or communication in
interstate commerce or of the mails to offer to
sell or offer to buy through the use or medium
of any prospectus or otherwise any security, un-
less a registration statement has been filed as to
such security, or while the registration state-
ment is the subject of a refusal order or stop
order or (prior to the effective date of the reg-
istration statement) any public proceeding or
examination under section 77h of this title.

(May 27, 1933, ch. 38, title I, §5, 48 Stat. 77; June
6, 1934, ch. 404, title II, §204, 48 Stat. 906; Aug. 10,
1954, ch. 667, title I, §7, 68 Stat. 684.)

AMENDMENTS

1954—Subsec. (a)(1). Act Aug. 10, 1954, struck out ‘‘or
offer to buy’’ after ‘‘to sell”.

Subsec. (b). Act Aug. 10, 1954, in par. (1) substituted
“with respect to which a registration statement has
been filed”’ for ‘‘registered’ and in par. (2) omitted ‘‘to”’
after ‘‘to carry or’’ and inserted ‘‘subsection (a) of”’ be-
fore ‘‘section T77j of this title”.

Subsec. (¢). Act Aug. 10, 1954, added subsec. (c).

1934—Act June 6, 1934, repealed subsec. (¢), the provi-
sions of which were replaced by section 77c(a)(11) of this
title.

EFFECTIVE DATE OF 1954 AMENDMENT

Amendment by act Aug. 10, 1954, effective 60 days
after Aug. 10, 1954, see note under section 77b of this
title.

INCREASED ACCESS TO FOREIGN BUSINESS INFORMATION

Pub. L. 104290, title I, §109, Oct. 11, 1996, 110 Stat.
3426, provided that: ‘“Not later than 1 year after the
date of enactment of this Act [Oct. 11, 1996], the Com-
mission shall adopt rules under the Securities Act of
1933 [156 U.S.C. T7a et seq.] concerning the status under
the registration provisions of the Securities Act of 1933
of foreign press conferences and foreign press releases
by persons engaged in the offer and sale of securities.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77b, 77c, 77d, 77j,
771, 77ddd, 80a-3, 80a-24, 3904 of this title; title 11 sec-
tions 364, 1129, 1145; title 42 section 9675; title 45 section
791.

§ 77f. Registration of securities

(a) Method of registration

Any security may be registered with the Com-
mission under the terms and conditions herein-
after provided, by filing a registration state-
ment in triplicate, at least one of which shall be
signed by each issuer, its principal executive of-
ficer or officers, its principal financial officer,
its comptroller or principal accounting officer,
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and the majority of its board of directors or per-
sons performing similar functions (or, if there is
no board of directors or persons performing
similar functions, by the majority of the persons
or board having the power of management of the
issuer), and in case the issuer is a foreign or Ter-
ritorial person by its duly authorized represent-
ative in the United States; except that when
such registration statement relates to a secu-
rity issued by a foreign government, or political
subdivision thereof, it need be signed only by
the underwriter of such security. Signatures of
all such persons when written on the said reg-
istration statements shall be presumed to have
been so written by authority of the person
whose signature is so affixed and the burden of
proof, in the event such authority shall be de-
nied, shall be upon the party denying the same.
The affixing of any signature without the au-
thority of the purported signer shall constitute
a violation of this subchapter. A registration
statement shall be deemed effective only as to
the securities specified therein as proposed to be
offered.

(b) Registration fee
(1) Recovery of cost of services

The Commission shall, in accordance with
this subsection, collect registration fees that
are designed to recover the costs to the gov-
ernment of the securities registration process,
and costs related to such process, including
enforcement activities, policy and rulemaking
activities, administration, legal services, and
international regulatory activities.

(2) Fee payment required

At the time of filing a registration state-
ment, the applicant shall pay to the Commis-
sion a fee at a rate that shall be equal to $92
per $1,000,000 of the maximum aggregate price
at which such securities are proposed to be of-
fered, except that during fiscal year 2003 and
any succeeding fiscal year such fee shall be ad-
justed pursuant to paragraph (b) or (6).

(3) Offsetting collections

Fees collected pursuant to this subsection
for any fiscal year—

(A) shall be deposited and credited as off-
setting collections to the account providing
appropriations to the Commission; and

(B) except as provided in paragraph (9),
shall not be collected for any fiscal year ex-
cept to the extent provided in advance in ap-
propriation Acts.

(4) General revenues prohibited

No fees collected pursuant to this subsection
for fiscal year 2002 or any succeeding fiscal
year shall be deposited and credited as general
revenue of the Treasury.

(5) Annual adjustment

For each of the fiscal years 2003 through
2011, the Commission shall by order adjust the
rate required by paragraph (2) for such fiscal
year to a rate that, when applied to the base-
line estimate of the aggregate maximum offer-
ing prices for such fiscal year, is reasonably
likely to produce aggregate fee collections
under this subsection that are equal to the
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target offsetting collection amount for such
fiscal year.

(6) Final rate adjustment

For fiscal year 2012 and all of the succeeding
fiscal years, the Commission shall by order ad-
just the rate required by paragraph (2) for all
of such fiscal years to a rate that, when ap-
plied to the baseline estimate of the aggregate
maximum offering prices for fiscal year 2012, is
reasonably likely to produce aggregate fee col-
lections under this subsection in fiscal year
2012 equal to the target offsetting collection
amount for fiscal year 2011.

(7) Pro rata application

The rates per $1,000,000 required by this sub-
section shall be applied pro rata to amounts
and balances of less than $1,000,000.

(8) Review and effective date

In exercising its authority under this sub-
section, the Commission shall not be required
to comply with the provisions of section 553 of
title 5. An adjusted rate prescribed under para-
graph (b) or (6) and published under paragraph
(10) shall not be subject to judicial review.
Subject to paragraphs (3)(B) and (9)—

(A) an adjusted rate prescribed under para-
graph (b) shall take effect on the later of—
(i) the first day of the fiscal year to
which such rate applies; or
(ii) five days after the date on which a
regular appropriation to the Commission
for such fiscal year is enacted; and

(B) an adjusted rate prescribed under para-
graph (6) shall take effect on the later of—
(i) the first day of fiscal year 2012; or
(ii) five days after the date on which a
regular appropriation to the Commission
for fiscal year 2012 is enacted.

(9) Lapse of appropriation

If on the first day of a fiscal year a regular
appropriation to the Commission has not been
enacted, the Commission shall continue to col-
lect fees (as offsetting collections) under this
subsection at the rate in effect during the pre-
ceding fiscal year, until 5 days after the date
such a regular appropriation is enacted.

(10) Publication

The Commission shall publish in the Federal
Register notices of the rate applicable under
this subsection and under sections 78m(e) and
78n(g)! of this title for each fiscal year not
later than April 30 of the fiscal year preceding
the fiscal year to which such rate applies, to-
gether with any estimates or projections on
which such rate is based.

(11) Definitions
For purposes of this subsection:
(A) Target offsetting collection amount
The target offsetting collection amount

for each of the fiscal years 2002 through 2011

is determined according to the following

table:

Target offsetting

1See References in Text note below.
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Fiscal year: collection amount

2002 ...t $377,000,000
$435,000,000
$467,000,000
$570,000,000
$689,000,000
$214,000,000
$234,000,000
$284,000,000
$334,000,000
$394,000,000

(B) Baseline estimate of the aggregate max-
imum offering prices

The baseline estimate of the aggregate
maximum offering prices for any fiscal year
is the baseline estimate of the aggregate
maximum offering price at which securities
are proposed to be offered pursuant to reg-
istration statements filed with the Commis-
sion during such fiscal year as determined
by the Commission, after consultation with
the Congressional Budget Office and the Of-
fice of Management and Budget, using the
methodology required for projections pursu-
ant to section 907 of title 2.

(c) Time registration effective

The filing with the Commission of a registra-
tion statement, or of an amendment to a reg-
istration statement, shall be deemed to have
taken place upon the receipt thereof, but the fil-
ing of a registration statement shall not be
deemed to have taken place unless it is accom-
panied by a United States postal money order or
a certified bank check or cash for the amount of
the fee required under subsection (b) of this sec-
tion.

(d) Information available to public

The information contained in or filed with any
registration statement shall be made available
to the public under such regulations as the Com-
mission may prescribe, and copies thereof, pho-
tostatic or otherwise, shall be furnished to every
applicant at such reasonable charge as the Com-
mission may prescribe.

(May 27, 1933, ch. 38, title I, §6, 48 Stat. 78; Pub.
L. 89-289, §1, Oct. 22, 1965, 79 Stat. 1051; Pub. L.
100-181, title II, §205, Dec. 4, 1987, 101 Stat. 1252;
Pub. L. 104-290, title IV, §404, Oct. 11, 1996, 110
Stat. 3441; Pub. L. 107-123, §4, Jan. 16, 2002, 115
Stat. 2393.)

REFERENCES IN TEXT

Sections 78m(e) and 78n(g) of this title, referred to in
subsec. (b)(10), were in the original, ‘‘sections 13(e) and
14(g)”’ and were translated as meaning sections 13(e)
and 14(g) of the Securities Exchange Act of 1934 to re-
flect the probable intent of Congress.

AMENDMENTS

2002—Subsec. (b)(2) to (11). Pub. L. 107-123 added pars.
(2) to (11) and struck out former pars. (2) to (5), which
required fee payment, set out rates for general revenue
and offsetting collection fees, and required pro rata
rates for amounts and balances equal to less than
$1,000,000.

1996—Subsec. (b). Pub. L. 104-290 inserted heading and
amended text of subsec. (b) generally. Prior to amend-
ment, text read as follows: ‘“At the time of filing a reg-
istration statement the applicant shall pay to the Com-
mission a fee of one-fiftieth of 1 per centum of the max-
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imum aggregate price at which such securities are pro-
posed to be offered, but in no case shall such fee be less
than $100.”

1987—Subsec. (e). Pub. L. 100-181 struck out subsec.
(e) which provided that no registration statement
should be filed within the first 40 days following May
27, 1933.

1965—Subsec. (b). Pub. L. 89-289 substituted ‘‘one-fif-
tieth” for ‘‘one one-hundredth’ and ‘‘$100’’ for *‘$25".

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-123 effective Oct. 1, 2001,
except that authorities provided by subsec. (b)(9) of this
section to not apply until Oct. 1, 2002, see section 11 of
Pub. L. 107-123, set out as a note under section 78ee of
this title.

EFFECTIVE DATE OF 1965 AMENDMENT

Section 2 of Pub. L. 89-289 provided that: ‘“The
amendment made by the first section of this Act
[amending this section] shall take effect January 1,
1966.”

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

INCREASE IN REGISTRATION FEES AND DEPOSIT INTO
TREASURY

Pub. L. 10546, §113, Sept. 30, 1997, 111 Stat. 1156, pro-
vided that the amount made available to the Securities
and Exchange Commission, under the heading Salaries
and Expenses, was to include, in addition to direct ap-
propriations, the amount collected under the fee rate
and offsetting collection authority contained in Public
Law 104-208, which fee rate and offsetting collection au-
thority was to remain in effect during the period of
Pub. L. 105-46 which provided continuing appropria-
tions for fiscal year 1998.

Pub. L. 104208, div. A, title I, §101(a) [title V], Sept.
30, 1996, 110 Stat. 3009, 3009-61, which provided in part
that on Sept. 30, 1996, the rate of fees under subsec. (b)
of this section were increased from one-fiftieth of one
percentum to one-thirty-third of one percentum, and
such increase was to be deposited as an offsetting col-
lection to this appropriation, to remain available until
expended, to recover costs of services of the securities
registration process, was from the Departments of
Commerce, Justice, and State, the Judiciary, and Re-
lated Agencies Appropriations Act, 1997, and was not
repeated in subsequent appropriations acts. Similar
provisions were contained in the following prior appro-
priation acts:

Pub. L. 104-134, title I, §101[(a)] [title V], Apr. 26, 1996,
110 Stat. 1321, 1321-60; renumbered title I, Pub. L.
104-140, §1(a), May 2, 1996, 110 Stat. 1327.

Pub. L. 104-99, title II, §209, Jan. 26, 1996, 110 Stat. 37.

Pub.
Pub.

. 101-515, title V, Nov. 5, 1990, 104 Stat. 2139.
. 101-162, title V, Nov. 21, 1989, 103 Stat. 1022.

Pub. L. 104-56, §119, Nov. 20, 1995, 109 Stat. 552.
Pub. L. 104-54, §119, Nov. 19, 1995, 109 Stat. 544.
Pub. L. 104-31, §120, Sept. 30, 1995, 109 Stat. 282.
Pub. L. 103-352, Oct. 10, 1994, 108 Stat. 3148.
Pub. L. 103-121, title I, Oct. 27, 1993, 107 Stat. 1168.
Pub. L. 102-395, title I, Oct. 6, 1992, 106 Stat. 1848.
Pub. L. 102-140, title I, Oct. 28, 1991, 105 Stat. 798.
L
L

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77b, 78m, 78n,
80a-24 of this title.

§ 77g. Information required in registration state-
ment

(a) The registration statement, when relating
to a security other than a security issued by a
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foreign government, or political subdivision
thereof, shall contain the information, and be
accompanied by the documents, specified in
Schedule A of section 77aa of this title, and
when relating to a security issued by a foreign
government, or political subdivision thereof,
shall contain the information, and be accom-
panied by the documents, specified in Schedule
B of section T7aa of this title; except that the
Commission may by rules or regulations provide
that any such information or document need not
be included in respect of any class of issuers or
securities if it finds that the requirement of
such information or document is inapplicable to
such class and that disclosure fully adequate for
the protection of investors is otherwise required
to be included within the registration state-
ment. If any accountant, engineer, or appraiser,
or any person whose profession gives authority
to a statement made by him, is named as having
prepared or certified any part of the registration
statement, or is named as having prepared or
certified a report or valuation for use in connec-
tion with the registration statement, the writ-
ten consent of such person shall be filed with
the registration statement. If any such person is
named as having prepared or certified a report
or valuation (other than a public official docu-
ment or statement) which is used in connection
with the registration statement, but is not
named as having prepared or certified such re-
port or valuation for use in connection with the
registration statement, the written consent of
such person shall be filed with the registration
statement unless the Commission dispenses with
such filing as impracticable or as involving
undue hardship on the person filing the registra-
tion statement. Any such registration state-
ment shall contain such other information, and
be accompanied by such other documents, as the
Commission may by rules or regulations require
as being necessary or appropriate in the public
interest or for the protection of investors.

(b)(1) The Commission shall prescribe special
rules with respect to registration statements
filed by any issuer that is a blank check com-
pany. Such rules may, as the Commission deter-
mines necessary or appropriate in the public in-
terest or for the protection of investors—

(A) require such issuers to provide timely
disclosure, prior to or after such statement be-
comes effective under section 77h of this title,
of (i) information regarding the company to be
acquired and the specific application of the
proceeds of the offering, or (ii) additional in-
formation necessary to prevent such state-
ment from being misleading;

(B) place limitations on the use of such pro-
ceeds and the distribution of securities by
such issuer until the disclosures required
under subparagraph (A) have been made; and

(C) provide a right of rescission to share-
holders of such securities.

(2) The Commission may, as it determines con-
sistent with the public interest and the protec-
tion of investors, by rule or order exempt any
issuer or class of issuers from the rules pre-
scribed under paragraph (1).

(3) For purposes of paragraph (1) of this sub-
section, the term ‘‘blank check company”’
means any development stage company that is



§77h

issuing a penny stock (within the meaning of
section 78c(a)(b1) of this title) and that—
(A) has no specific business plan or purpose;
or
(B) has indicated that its business plan is to
merge with an unidentified company or com-
panies.

(May 27, 1933, ch. 38, title I, §7, 48 Stat. 78; Pub.
L. 101429, title V, §508, Oct. 15, 1990, 104 Stat.
956.)

AMENDMENTS

1990—Pub. L. 101-429 designated existing provision as
subsec. (a) and added subsec. (b).

EFFECTIVE DATE OF 1990 AMENDMENT

Section 1(c) of Pub. L. 101-429 provided that:

‘(1) IN GENERAL.—Except as provided in paragraphs
(2) and (3), the amendments made by this Act [enacting
sections 77h-1, 78q-2, 78u-2, and 78u-3 of this title,
amending this section and sections 77t, 78c, 780, 780-3,
780-4, 78q-1, 78u, 78u-1, 78w, T8cc, 80a-9, 80a-41, 80b-3,
80b-9, and 80b-14 of this title, and enacting provisions
set out as notes under sections 78a, 780, and 78s of this
title] shall be effective upon enactment [Oct. 15, 1990].

¢“(2) CIVIL PENALTIES.—

‘“(A) IN GENERAL.—No civil penalty may be imposed
pursuant to the amendments made by this Act on the
basis of conduct occurring before the date of enact-
ment of this Act [Oct. 15, 1990].

‘“(B) ACCOUNTING AND DISGORGEMENT.—Subpara-
graph (A) shall not operate to preclude the Securities
and Exchange Commission from ordering an account-
ing or disgorgement pursuant to the amendments
made by this Act.

“(3) SPECIAL RULES FOR TITLE V.—

““(A) SECTIONS 503 AND 504.—Except as provided in
subparagraph (C), sections 503 [amending section 78c
of this title] and 504 [amending section 780 of this
title and enacting provisions set out as a note under
section 780 of this title] shall be effective 12 months
after the date of enactment of this Act [Oct. 15, 1990]
or upon the issuance of final regulations initially im-
plementing such section, whichever is earlier.

‘“(B) SECTIONS 505 AND 508.—Except as provided in
subparagraph (C), sections 505 [amending section 780
of this title] and 508 [amending this section] shall be
effective 18 months after the date of enactment of
this Act or upon the issuance of final regulations ini-
tially implementing such sections, whichever is ear-
lier.

¢“(C) COMMENCEMENT OF RULEMAKING.—Not later
than 180 days after the date of enactment of this Act,
the Commission shall commence rulemaking pro-
ceedings to implement sections 503, 505, and 508."°

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections T7eee, 79g of
this title; title 16 section 824c.

§77h. Taking effect of registration statements
and amendments thereto

(a) Effective date of registration statement

Except as hereinafter provided, the effective
date of a registration statement shall be the
twentieth day after the filing thereof or such
earlier date as the Commission may determine,
having due regard to the adequacy of the infor-
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mation respecting the issuer theretofore avail-
able to the public, to the facility with which the
nature of the securities to be registered, their
relationship to the capital structure of the
issuer and the rights of holders thereof can be
understood, and to the public interest and the
protection of investors. If any amendment to
any such statement is filed prior to the effective
date of such statement, the registration state-
ment shall be deemed to have been filed when
such amendment was filed; except that an
amendment filed with the consent of the Com-
mission, prior to the effective date of the reg-
istration statement, or filed pursuant to an
order of the Commission, shall be treated as a
part of the registration statement.

(b) Incomplete or inaccurate registration state-

ment

If it appears to the Commission that a reg-
istration statement is on its face incomplete or
inaccurate in any material respect, the Commis-
sion may, after notice by personal service or the
sending of confirmed telegraphic notice not
later than ten days after the filing of the reg-
istration statement, and opportunity for hearing
(at a time fixed by the Commission) within ten
days after such notice by personal service or the
sending of such telegraphic notice, issue an
order prior to the effective date of registration
refusing to permit such statement to become ef-
fective until it has been amended in accordance
with such order. When such statement has been
amended in accordance with such order the
Commission shall so declare and the registra-
tion shall become effective at the time provided
in subsection (a) of this section or upon the date
of such declaration, whichever date is the later.
(c) Effective date of amendment to registration

statement

An amendment filed after the effective date of
the registration statement, if such amendment,
upon its face, appears to the Commaission not to
be incomplete or inaccurate in any material re-
spect, shall become effective on such date as the
Commission may determine, having due regard
to the public interest and the protection of in-
vestors.

(d) Untrue statements or omissions in registra-
tion statement

If it appears to the Commission at any time
that the registration statement includes any un-
true statement of a material fact or omits to
state any material fact required to be stated
therein or necessary to make the statements
therein not misleading, the Commission may,
after notice by personal service or the sending of
confirmed telegraphic notice, and after oppor-
tunity for hearing (at a time fixed by the Com-
mission) within fifteen days after such notice by
personal service or the sending of such tele-
graphic notice, issue a stop order suspending the
effectiveness of the registration statement.
When such statement has been amended in ac-
cordance with such stop order, the Commission
shall so declare and thereupon the stop order
shall cease to be effective.

(e) Examination for issuance of stop order

The Commission is empowered to make an ex-
amination in any case in order to determine
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whether a stop order should issue under sub-
section (d) of this section. In making such exam-
ination the Commission or any officer or officers
designated by it shall have access to and may
demand the production of any books and papers
of, and may administer oaths and affirmations
to and examine, the issuer, underwriter, or any
other person, in respect of any matter relevant
to the examination, and may, in its discretion,
require the production of a balance sheet exhib-
iting the assets and liabilities of the issuer, or
its income statement, or both, to be certified to
by a public or certified accountant approved by
the Commission. If the issuer or underwriter
shall fail to cooperate, or shall obstruct or
refuse to permit the making of an examination,
such conduct shall be proper ground for the
issuance of a stop order.

(f) Notice requirements

Any notice required under this section shall be
sent to or served on the issuer, or, in case of a
foreign government or political subdivision
thereof, to or on the underwriter, or, in the case
of a foreign or Territorial person, to or on its
duly authorized representative in the United
States named in the registration statement,
properly directed in each case of telegraphic no-
tice to the address given in such statement.

(May 27, 1933, ch. 38, title I, §8, 48 Stat. 79; Aug.
22, 1940, ch. 686, title III, §301, 54 Stat. 857.)

AMENDMENTS

1940—Subsec. (a). Act Aug. 22, 1940, amended subsec.
(a) generally.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77d, 77e, 77g,
TTeee, T7ggg, T7iii, 78d-1, 80a—24 of this title.

§ 77h-1. Cease-and-desist proceedings

(a) Authority of Commission

If the Commission finds, after notice and op-
portunity for hearing, that any person is vio-
lating, has violated, or is about to violate any
provision of this subchapter, or any rule or regu-
lation thereunder, the Commission may publish
its findings and enter an order requiring such
person, and any other person that is, was, or
would be a cause of the violation, due to an act
or omission the person knew or should have
known would contribute to such violation, to
cease and desist from committing or causing
such violation and any future violation of the
same provision, rule, or regulation. Such order
may, in addition to requiring a person to cease
and desist from committing or causing a viola-
tion, require such person to comply, or to take
steps to effect compliance, with such provision,
rule, or regulation, upon such terms and condi-
tions and within such time as the Commission
may specify in such order. Any such order may,
as the Commission deems appropriate, require
future compliance or steps to effect future com-
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pliance, either permanently or for such period of
time as the Commission may specify, with such
provision, rule, or regulation with respect to
any security, any issuer, or any other person.

(b) Hearing

The notice instituting proceedings pursuant to
subsection (a) of this section shall fix a hearing
date not earlier than 30 days nor later than 60
days after service of the notice unless an earlier
or a later date is set by the Commission with
the consent of any respondent so served.

(c¢) Temporary order
(1) In general

Whenever the Commission determines that
the alleged violation or threatened violation
specified in the notice instituting proceedings
pursuant to subsection (a) of this section, or
the continuation thereof, is likely to result in
significant dissipation or conversion of assets,
significant harm to investors, or substantial
harm to the public interest, including, but not
limited to, losses to the Securities Investor
Protection Corporation, prior to the comple-
tion of the proceedings, the Commission may
enter a temporary order requiring the re-
spondent to cease and desist from the viola-
tion or threatened violation and to take such
action to prevent the violation or threatened
violation and to prevent dissipation or conver-
sion of assets, significant harm to investors,
or substantial harm to the public interest as
the Commission deems appropriate pending
completion of such proceeding. Such an order
shall be entered only after notice and oppor-
tunity for a hearing, unless the Commission
determines that notice and hearing prior to
entry would be impracticable or contrary to
the public interest. A temporary order shall
become effective upon service upon the re-
spondent and, unless set aside, limited, or sus-
pended by the Commission or a court of com-
petent jurisdiction, shall remain effective and
enforceable pending the completion of the pro-
ceedings.

(2) Applicability

This subsection shall apply only to a re-
spondent that acts, or, at the time of the al-
leged misconduct acted, as a broker, dealer,
investment adviser, investment company, mu-
nicipal securities dealer, government securi-
ties broker, government securities dealer, or
transfer agent, or is, or was at the time of the
alleged misconduct, an associated person of, or
a person seeking to become associated with,
any of the foregoing.

(d) Review of temporary orders
(1) Commission review

At any time after the respondent has been
served with a temporary cease-and-desist
order pursuant to subsection (c) of this sec-
tion, the respondent may apply to the Com-
mission to have the order set aside, limited, or
suspended. If the respondent has been served
with a temporary cease-and-desist order en-
tered without a prior Commission hearing, the
respondent may, within 10 days after the date
on which the order was served, request a hear-
ing on such application and the Commission



§77i

shall hold a hearing and render a decision on
such application at the earliest possible time.
(2) Judicial review

Within—

(A) 10 days after the date the respondent
was served with a temporary cease-and-de-
sist order entered with a prior Commission
hearing, or

(B) 10 days after the Commission renders a
decision on an application and hearing under
paragraph (1), with respect to any temporary
cease-and-desist order entered without a
prior Commission hearing,

the respondent may apply to the United States
district court for the district in which the re-
spondent resides or has its principal place of
business, or for the District of Columbia, for
an order setting aside, limiting, or suspending
the effectiveness or enforcement of the order,
and the court shall have jurisdiction to enter
such an order. A respondent served with a
temporary cease-and-desist order entered
without a prior Commission hearing may not
apply to the court except after hearing and de-
cision by the Commission on the respondent’s
application under paragraph (1) of this sub-
section.

(3) No automatic stay of temporary order

The commencement of proceedings under
paragraph (2) of this subsection shall not, un-
less specifically ordered by the court, operate
as a stay of the Commission’s order.

(4) Exclusive review

Section 77i(a) of this title shall not apply to
a temporary order entered pursuant to this
section.

(e) Authority to enter order requiring account-
ing and disgorgement

In any cease-and-desist proceeding under sub-
section (a) of this section, the Commission may
enter an order requiring accounting and
disgorgement, including reasonable interest.
The Commission is authorized to adopt rules,
regulations, and orders concerning payments to
investors, rates of interest, periods of accrual,
and such other matters as it deems appropriate
to implement this subsection.

(f) Authority of the Commission to prohibit per-
sons from serving as officers or directors

In any cease-and-desist proceeding under sub-
section (a) of this section, the Commission may
issue an order to prohibit, conditionally or un-
conditionally, and permanently or for such pe-
riod of time as it shall determine, any person
who has violated section 77q(a)(1) of this title or
the rules or regulations thereunder, from acting
as an officer or director of any issuer that has a
class of securities registered pursuant to section
781 of this title, or that is required to file reports
pursuant to section 78o0(d) of this title, if the
conduct of that person demonstrates unfitness
to serve as an officer or director of any such
issuer.

(May 27, 1933, ch. 38, title I, §8A, as added Pub.
L. 101429, title I, §102, Oct. 15, 1990, 104 Stat. 933;
amended Pub. L. 107-204, title XI, §1105(b), July
30, 2002, 116 Stat. 809.)
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AMENDMENTS
2002—Subsec. (f). Pub. L. 107-204 added subsec. (f).
EFFECTIVE DATE

Section effective Oct. 15, 1990, with provisions relat-
ing to civil penalties and accounting and disgorgement,
see section 1(c)(1) and (2) of Pub. L. 101429, set out in
an Effective Date of 1990 Amendment note under sec-
tion 77g of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77t, 78w of this
title.

§ 77i. Court review of orders

(a) Any person aggrieved by an order of the
Commission may obtain a review of such order
in the court of appeals of the United States,
within any circuit wherein such person resides
or has his principal place of business, or in the
United States Court of Appeals for the District
of Columbia, by filing in such Court, within
sixty days after the entry of such order, a writ-
ten petition praying that the order of the Com-
mission be modified or be set aside in whole or
in part. A copy of such petition shall be forth-
with transmitted by the clerk of the court to
the Commission, and thereupon the Commission
shall file in the court the record upon which the
order complained of was entered, as provided in
section 2112 of title 28. No objection to the order
of the Commission shall be considered by the
court unless such objection shall have been
urged before the Commission. The finding of the
Commission as to the facts, if supported by evi-
dence, shall be conclusive. If either party shall
apply to the court for leave to adduce additional
evidence, and shall show to the satisfaction of
the court that such additional evidence is mate-
rial and that there were reasonable grounds for
failure to adduce such evidence in the hearing
before the Commission, the court may order
such additional evidence to be taken before the
Commission and to be adduced upon the hearing
in such manner and upon such terms and condi-
tions as to the court may seem proper. The
Commission may modify its findings as to the
facts, by reason of the additional evidence so
taken, and it shall file such modified or new
findings, which, if supported by evidence, shall
be conclusive, and its recommendation, if any,
for the modification or setting aside of the origi-
nal order. The jurisdiction of the court shall be
exclusive and its judgment and decree, affirm-
ing, modifying, or setting aside, in whole or in
part, any order of the Commission, shall be
final, subject to review by the Supreme Court of
the United States upon certiorari or certifi-
cation as provided in section 1254 of title 28.

(b) The commencement of proceedings under
subsection (a) of this section shall not, unless
specifically ordered by the court, operate as a
stay of the Commission’s order.

(May 27, 1933, ch. 38, title I, §9, 48 Stat. 80; Pub.

L. 85-791, §9, Aug. 28, 1958, 72 Stat. 945; Pub. L.
100-181, title II, §206, Dec. 4, 1987, 101 Stat. 1252.)

AMENDMENTS

1987—Subsec. (a). Pub. L. 100-181 substituted ‘‘court of
appeals” for ‘‘Circuit Court of Appeals’”, “‘United
States Court of Appeals for the District of Columbia,
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by filing in such Court” for ‘‘Court of Appeals of the
District of Columbia, by filing in such court’’, and ‘‘sec-
tion 12564 of title 28’ for ‘‘sections 239 and 240 of the Ju-
dicial Code, as amended (U.S.C., title 28, secs. 346 and
347).

1958—Subsec. (a). Pub. L. 85-791, in second sentence,
substituted ‘‘transmitted by the clerk of the court to”’
for ‘‘served upon’’, struck out ‘‘certify and’’ before ‘file
in the court”, struck out ‘‘a transcript of’ after ‘‘file
in the court’, and inserted ‘‘as provided in section 2112
of title 28”.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77h-1, 77vvv of
this title.

§77j. Information required in prospectus

(a) Information in registration statement; docu-
ments not required

Except to the extent otherwise permitted or
required pursuant to this subsection or sub-
sections (c), (d), or (e) of this section—

(1) a prospectus relating to a security other
than a security issued by a foreign govern-
ment or political subdivision thereof, shall
contain the information contained in the reg-
istration statement, but it need not include
the documents referred to in paragraphs (28)
to (32), inclusive, of schedule A of section 77aa
of this title;

(2) a prospectus relating to a security issued
by a foreign government or political subdivi-
sion thereof shall contain the information
contained in the registration statement, but it
need not include the documents referred to in
paragraphs (13) and (14) of schedule B of sec-
tion 77aa of this title;

(3) notwithstanding the provisions of para-
graphs (1) and (2) of this subsection when a
prospectus is used more than nine months
after the effective date of the registration
statement, the information contained therein
shall be as of a date not more than sixteen
months prior to such use, so far as such infor-
mation is known to the user of such pro-
spectus or can be furnished by such user with-
out unreasonable effort or expense;

(4) there may be omitted from any pro-
spectus any of the information required under
this subsection which the Commission may by
rules or regulations designate as not being
necessary or appropriate in the public interest
or for the protection of investors.

(b) Summarizations and omissions allowed by
rules and regulations

In addition to the prospectus permitted or re-
quired in subsection (a) of this section, the Com-
mission shall by rules or regulations deemed
necessary or appropriate in the public interest
or for the protection of investors permit the use
of a prospectus for the purposes of subsection
(b)(1) of section 77e of this title which omits in
part or summarizes information in the pro-
spectus specified in subsection (a) of this sec-
tion. A prospectus permitted under this sub-

TITLE 15—COMMERCE AND TRADE

§77j

section shall, except to the extent the Commis-
sion by rules or regulations deemed necessary or
appropriate in the public interest or for the pro-
tection of investors otherwise provides, be filed
as part of the registration statement but shall
not be deemed a part of such registration state-
ment for the purposes of section 77k of this title.
The Commission may at any time issue an order
preventing or suspending the use of a prospectus
permitted under this subsection, if it has reason
to believe that such prospectus has not been
filed (if required to be filed as part of the reg-
istration statement) or includes any untrue
statement of a material fact or omits to state
any material fact required to be stated therein
or necessary to make the statements therein, in
the light of the circumstances under which such
prospectus is or is to be used, not misleading.
Upon issuance of an order under this subsection,
the Commission shall give notice of the issuance
of such order and opportunity for hearing by
personal service or the sending of confirmed tel-
egraphic notice. The Commission shall vacate or
modify the order at any time for good cause or
if such prospectus has been filed or amended in
accordance with such order.

(¢) Additional information required by rules and

regulations

Any prospectus shall contain such other infor-
mation as the Commission may by rules or regu-
lations require as being necessary or appropriate
in the public interest or for the protection of in-
vestors.

(d) Classification of prospectuses

In the exercise of its powers under subsections
(a), (b), or (c) of this section, the Commission
shall have authority to classify prospectuses ac-
cording to the nature and circumstances of their
use or the nature of the security, issue, issuer,
or otherwise, and, by rules and regulations and
subject to such terms and conditions as it shall
specify therein, to prescribe as to each class the
form and contents which it may find appropriate
and consistent with the public interest and the
protection of investors.

(e) Information in conspicuous part of pro-
spectus

The statements or information required to be
included in a prospectus by or under authority
of subsections (a), (b), (c), or (d) of this section,
when written, shall be placed in a conspicuous
part of the prospectus and, except as otherwise
permitted by rules or regulations, in type as
large as that used generally in the body of the
prospectus.

(f) Prospectus consisting of radio or television
broadcast

In any case where a prospectus consists of a
radio or television broadcast, copies thereof
shall be filed with the Commission under such
rules and regulations as it shall prescribe. The
Commission may by rules and regulations re-
quire the filing with it of forms and
prospectuses used in connection with the offer
or sale of securities registered under this sub-
chapter.

(May 27, 1933, ch. 38, title I, §10, 48 Stat. 81; June

6, 1934, ch. 404, title II, §205, 48 Stat. 906; Aug. 10,
1954, ch. 667, title I, §8, 68 Stat. 685.)
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AMENDMENTS

1954—Act Aug. 10, 1954, complemented changes in sec-
tion 77e of this title by act Aug. 10, 1954, permitted of-
fering activities in the waiting period and in so doing
rearranged the sequence of the subsections, added new
text contained in subsec. (b), and renumbered subsecs.
(c) and (d) as (e) and (f), respectively.

1934—Subsec. (b)(1). Act June 6, 1934, amended par.
.

EFFECTIVE DATE OF 1954 AMENDMENT

Amendment by act Aug. 10, 1954, effective 60 days
after Aug. 10, 1954, see note under section 77b of this
title.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77b, 77e, T7eee,
80a-2, 80a—24 of this title.

§ 77k. Civil liabilities on account of false registra-
tion statement

(a) Persons possessing cause of action; persons
liable

In case any part of the registration statement,
when such part became effective, contained an
untrue statement of a material fact or omitted
to state a material fact required to be stated
therein or necessary to make the statements
therein not misleading, any person acquiring
such security (unless it is proved that at the
time of such acquisition he knew of such un-
truth or omission) may, either at law or in eq-
uity, in any court of competent jurisdiction,
sue—

(1) every person who signed the registration
statement;

(2) every person who was a director of (or
person performing similar functions) or part-
ner in the issuer at the time of the filing of
the part of the registration statement with re-
spect to which his liability is asserted;

(3) every person who, with his consent, is
named in the registration statement as being
or about to become a director, person per-
forming similar functions, or partner;

(4) every accountant, engineer, or appraiser,
or any person whose profession gives authority
to a statement made by him, who has with his
consent been named as having prepared or cer-
tified any part of the registration statement,
or as having prepared or certified any report
or valuation which is used in connection with
the registration statement, with respect to the
statement in such registration statement, re-
port, or valuation, which purports to have
been prepared or certified by him;

(5) every underwriter with respect to such
security.

If such person acquired the security after the
issuer has made generally available to its secu-
rity holders an earning statement covering a pe-
riod of at least twelve months beginning after
the effective date of the registration statement,
then the right of recovery under this subsection
shall be conditioned on proof that such person
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acquired the security relying upon such untrue
statement in the registration statement or rely-
ing upon the registration statement and not
knowing of such omission, but such reliance
may be established without proof of the reading
of the registration statement by such person.

(b) Persons exempt from liability upon proof of
issues

Notwithstanding the provisions of subsection
(a) of this section no person, other than the
issuer, shall be liable as provided therein who
shall sustain the burden of proof—

(1) that before the effective date of the part
of the registration statement with respect to
which his liability is asserted (A) he had re-
signed from or had taken such steps as are per-
mitted by law to resign from, or ceased or re-
fused to act in, every office, capacity, or rela-
tionship in which he was described in the reg-
istration statement as acting or agreeing to
act, and (B) he had advised the Commission
and the issuer in writing that he had taken
such action and that he would not be respon-
sible for such part of the registration state-
ment; or

(2) that if such part of the registration state-
ment became effective without his knowledge,
upon becoming aware of such fact he forthwith
acted and advised the Commission, in accord-
ance with paragraph (1) of this subsection,
and, in addition, gave reasonable public notice
that such part of the registration statement
had become effective without his knowledge;
or

(3) that (A) as regards any part of the reg-
istration statement not purporting to be made
on the authority of an expert, and not pur-
porting to be a copy of or extract from a re-
port or valuation of an expert, and not pur-
porting to be made on the authority of a pub-
lic official document or statement, he had,
after reasonable investigation, reasonable
ground to believe and did believe, at the time
such part of the registration statement be-
came effective, that the statements therein
were true and that there was no omission to
state a material fact required to be stated
therein or necessary to make the statements
therein not misleading; and (B) as regards any
part of the registration statement purporting
to be made upon his authority as an expert or
purporting to be a copy of or extract from a
report or valuation of himself as an expert, (i)
he had, after reasonable investigation, reason-
able ground to believe and did believe, at the
time such part of the registration statement
became effective, that the statements therein
were true and that there was no omission to
state a material fact required to be stated
therein or necessary to make the statements
therein not misleading, or (ii) such part of the
registration statement did not fairly represent
his statement as an expert or was not a fair
copy of or extract from his report or valuation
as an expert; and (C) as regards any part of the
registration statement purporting to be made
on the authority of an expert (other than him-
self) or purporting to be a copy of or extract
from a report or valuation of an expert (other
than himself), he had no reasonable ground to
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believe and did not believe, at the time such
part of the registration statement became ef-
fective, that the statements therein were un-
true or that there was an omission to state a
material fact required to be stated therein or
necessary to make the statements therein not
misleading, or that such part of the registra-
tion statement did not fairly represent the
statement of the expert or was not a fair copy
of or extract from the report or valuation of
the expert; and (D) as regards any part of the
registration statement purporting to be a
statement made by an official person or pur-
porting to be a copy of or extract from a pub-
lic official document, he had no reasonable
ground to believe and did not believe, at the
time such part of the registration statement
became effective, that the statements therein
were untrue, or that there was an omission to
state a material fact required to be stated
therein or necessary to make the statements
therein not misleading, or that such part of
the registration statement did not fairly rep-
resent the statement made by the official per-
son or was not a fair copy of or extract from
the public official document.

(c) Standard of reasonableness

In determining, for the purpose of paragraph
(3) of subsection (b) of this section, what con-
stitutes reasonable investigation and reasonable
ground for belief, the standard of reasonableness
shall be that required of a prudent man in the
management of his own property.

(d) Effective date of registration statement with
regard to underwriters

If any person becomes an underwriter with re-
spect to the security after the part of the reg-
istration statement with respect to which his li-
ability is asserted has become effective, then for
the purposes of paragraph (3) of subsection (b) of
this section such part of the registration state-
ment shall be considered as having become ef-
fective with respect to such person as of the
time when he became an underwriter.

(e) Measure of damages; undertaking for pay-
ment of costs

The suit authorized under subsection (a) of
this section may be to recover such damages as
shall represent the difference between the
amount paid for the security (not exceeding the
price at which the security was offered to the
public) and (1) the value thereof as of the time
such suit was brought, or (2) the price at which
such security shall have been disposed of in the
market before suit, or (3) the price at which
such security shall have been disposed of after
suit but before judgment if such damages shall
be less than the damages representing the dif-
ference between the amount paid for the secu-
rity (not exceeding the price at which the secu-
rity was offered to the public) and the value
thereof as of the time such suit was brought:
Provided, That if the defendant proves that any
portion or all of such damages represents other
than the depreciation in value of such security
resulting from such part of the registration
statement, with respect to which his liability is
asserted, not being true or omitting to state a
material fact required to be stated therein or
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necessary to make the statements therein not
misleading, such portion of or all such damages
shall not be recoverable. In no event shall any
underwriter (unless such underwriter shall have
knowingly received from the issuer for acting as
an underwriter some benefit, directly or indi-
rectly, in which all other underwriters similarly
situated did not share in proportion to their re-
spective interests in the underwriting) be liable
in any suit or as a consequence of suits author-
ized under subsection (a) of this section for dam-
ages in excess of the total price at which the se-
curities underwritten by him and distributed to
the public were offered to the public. In any suit
under this or any other section of this sub-
chapter the court may, in its discretion, require
an undertaking for the payment of the costs of
such suit, including reasonable attorney’s fees,
and if judgment shall be rendered against a
party litigant, upon the motion of the other
party litigant, such costs may be assessed in
favor of such party litigant (whether or not such
undertaking has been required) if the court be-
lieves the suit or the defense to have been with-
out merit, in an amount sufficient to reimburse
him for the reasonable expenses incurred by
him, in connection with such suit, such costs to
be taxed in the manner usually provided for tax-
ing of costs in the court in which the suit was
heard.

(f) Joint and several liability; liability of outside

director

(1) Except as provided in paragraph (2), all or
any one or more of the persons specified in sub-
section (a) of this section shall be jointly and
severally liable, and every person who becomes
liable to make any payment under this section
may recover contribution as in cases of contract
from any person who, if sued separately, would
have been liable to make the same payment, un-
less the person who has become liable was, and
the other was not, guilty of fraudulent misrepre-
sentation.

(2)(A) The liability of an outside director
under subsection (e) of this section shall be de-
termined in accordance with section 78u—4(f) of
this title.

(B) For purposes of this paragraph, the term
““outside director’ shall have the meaning given
such term by rule or regulation of the Commis-
sion.

(g) Offering price to public as maximum amount
recoverable

In no case shall the amount recoverable under
this section exceed the price at which the secu-
rity was offered to the public.

(May 27, 1933, ch. 38, title I, §11, 48 Stat. 82; June
6, 1934, ch. 404, title II, §206, 48 Stat. 907; Pub. L.
104-67, title II, §201(b), Dec. 22, 1995, 109 Stat. 762;
Pub. L. 105-353, title III, §301(a)(2), Nov. 3, 1998,
112 Stat. 3235.)

AMENDMENTS

1998—Subsec. (f)(2)(A). Pub. L. 105-353 made technical
amendment to reference in original act which appears
in text as reference to section 78u—4(f) of this title.

1995—Subsec. (f). Pub. L. 10467 designated existing
provisions as par. (1), substituted ‘“‘Except as provided
in paragraph (2), all”’ for ‘“All”’, and added par. (2).

1934—Subsec. (a). Act June 6, 1934, inserted last par.
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Subsecs. (b)(3), (¢) to (e). Act June 6, 1934, amended
subsecs. (b)(3) and (c¢) to (e).

EFFECTIVE DATE OF 1995 AMENDMENT

Section 202 of title II of Pub. L. 104-67 provided that:
“The amendments made by this title [amending this
section and section 78u—4 of this title] shall not affect
or apply to any private action arising under the securi-
ties laws commenced before and pending on the date of
enactment of this Act [Dec. 22, 1995].”

CONSTRUCTION OF 1995 AMENDMENT

Nothing in amendment by Pub. L. 104-67 to be deemed
to create or ratify any implied right of action, or to
prevent Commission, by rule or regulation, from re-
stricting or otherwise regulating private actions under
Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.),
see section 203 of Pub. L. 104-67, set out as a Construc-
tion note under section 78j-1 of this title.

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77j, 7Tm, 770,
T7eee, T8u—4, 80a—24 of this title.

§771. Civil liabilities arising in connection with
prospectuses and communications

(a) In general

Any person who—

(1) offers or sells a security in violation of
section 77e of this title, or

(2) offers or sells a security (whether or not
exempted by the provisions of section 77c of
this title, other than paragraphs (2) and (14) of
subsection (a) of said section), by the use of
any means or instruments of transportation or
communication in interstate commerce or of
the mails, by means of a prospectus or oral
communication, which includes an untrue
statement of a material fact or omits to state
a material fact necessary in order to make the
statements, in the light of the circumstances
under which they were made, not misleading
(the purchaser not knowing of such untruth or
omission), and who shall not sustain the bur-
den of proof that he did not know, and in the
exercise of reasonable care could not have
known, of such untruth or omission,

shall be liable, subject to subsection (b) of this
section, to the person purchasing such security
from him, who may sue either at law or in eq-
uity in any court of competent jurisdiction, to
recover the consideration paid for such security
with interest thereon, less the amount of any in-
come received thereon, upon the tender of such
security, or for damages if he no longer owns the
security.

(b) Loss causation

In an action described in subsection (a)(2) of
this section, if the person who offered or sold
such security proves that any portion or all of
the amount recoverable under subsection (a)(2)
of this section represents other than the depre-
ciation in value of the subject security resulting
from such part of the prospectus or oral commu-
nication, with respect to which the liability of
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that person is asserted, not being true or omit-
ting to state a material fact required to be stat-
ed therein or necessary to make the statement
not misleading, then such portion or amount, as
the case may be, shall not be recoverable.

(May 27, 1933, ch. 38, title I, §12, 48 Stat. 84; Aug.
10, 1954, ch. 667, title I, §9, 68 Stat. 686; Pub. L.
104-67, title I, §105, Dec. 22, 1995, 109 Stat. 757;
Pub. L. 106-554, §1(a)(5) [title II, §208(a)(3)], Dec.
21, 2000, 114 Stat. 2763, 2763A—435.)

AMENDMENTS

2000—Subsec. (a)(2). Pub. L. 106-554 substituted ‘‘para-
graphs (2) and (14)” for ‘‘paragraph (2)’.

1995—Pub. L. 104-67 designated existing provisions as
subsec. (a), inserted heading, inserted ‘*‘, subject to sub-
section (b) of this section,” after ‘‘shall be liable’ in
concluding provisions, and added subsec. (b).

1954—Act Aug. 10, 1954, inserted ‘‘offers or’’ before
‘‘sells” in pars. (1) and (2).

EFFECTIVE DATE OF 1995 AMENDMENT

Section 108 of title I of Pub. L. 104-67 provided that:
“The amendments made by this title [enacting sections
T7z-1, T7z-2, 78u-4, and 78u-5 of this title and amending
this section and sections 77t, 780, 78t, and 78u of this
title and section 1964 of Title 18, Crimes and Criminal
Procedure] shall not affect or apply to any private ac-
tion arising under title I of the Securities Exchange
Act of 1934 [15 U.S.C. 78a et seq.] or title I of the Securi-
ties Act of 1933 [15 U.S.C. 77a et seq.], commenced be-
fore and pending on the date of enactment of this Act
[Dec. 22, 1995].”

EFFECTIVE DATE OF 1954 AMENDMENT

Amendment by act Aug. 10, 1954, effective 60 days
after Aug. 10, 1954, see note under section 77b of this
title.

CONSTRUCTION OF 1995 AMENDMENT

Nothing in amendment by Pub. L. 104-67 to be deemed
to create or ratify any implied right of action, or to
prevent Commission, by rule or regulation, from re-
stricting or otherwise regulating private actions under
Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.),
see section 203 of Pub. L. 104-67, set out as a Construc-
tion note under section 78j-1 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77m, 770, T7eee
of this title.

§ 77m. Limitation of actions

No action shall be maintained to enforce any
liability created under section 77k or 77l(a)(2) of
this title unless brought within one year after
the discovery of the untrue statement or the
omission, or after such discovery should have
been made by the exercise of reasonable dili-
gence, or, if the action is to enforce a liability
created under section 77l(a)(1) of this title, un-
less brought within one year after the violation
upon which it is based. In no event shall any
such action be brought to enforce a liability cre-
ated under section 77k or 77l(a)(1) of this title
more than three years after the security was
bona fide offered to the public, or under section
T7l(a)(2) of this title more than three years after
the sale.

(May 27, 1933, ch. 38, title I, §13, 48 Stat. 84; June
6, 1934, ch. 404, title II, §207, 48 Stat. 908; Pub. L.
105-353, title III, §301(a)(3), Nov. 3, 1998, 112 Stat.
3235.)
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AMENDMENTS

1998—Pub. L. 105-353 substituted <77l(a)(2)” for
“T70(2)” in two places and ‘“77l(a)(1)”’ for ““77I(1)” in two

places.
1934—Act June 6, 1934, substituted ‘‘one year’ for
“two years’, ‘‘three years’” for ‘‘ten years’, and in-

serted ‘‘or under section 771(2) of this title more than
three years after the sale’.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 80a-24 of this
title.

§ 77n. Contrary stipulations void

Any condition, stipulation, or provision bind-
ing any person acquiring any security to waive
compliance with any provision of this sub-
chapter or of the rules and regulations of the
Commission shall be void.

(May 27, 1933, ch. 38, title I, §14, 48 Stat. 84.)
TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 770. Liability of controlling persons

Every person who, by or through stock owner-
ship, agency, or otherwise, or who, pursuant to
or in connection with an agreement or under-
standing with one or more other persons by or
through stock ownership, agency, or otherwise,
controls any person liable under sections 77k or
771 of this title, shall also be liable jointly and
severally with and to the same extent as such
controlled person to any person to whom such
controlled person is liable, unless the control-
ling person had no knowledge of or reasonable
ground to believe in the existence of the facts by
reason of which the liability of the controlled
person is alleged to exist.

(May 27, 1933, ch. 38, title I, §15, 48 Stat. 84; June
6, 1934, ch. 404, title II, §208, 48 Stat. 908.)

AMENDMENTS

1934—Act June 6, 1934, exempted from liability con-
trolling persons having no knowledge or reasonable
grounds for belief.

§77p. Additional remedies; limitation on rem-
edies

(a) Remedies additional

Except as provided in subsection (b) of this
section, the rights and remedies provided by this
subchapter shall be in addition to any and all
other rights and remedies that may exist at law
or in equity.

(b) Class action limitations

No covered class action based upon the statu-
tory or common law of any State or subdivision
thereof may be maintained in any State or Fed-
eral court by any private party alleging—

(1) an untrue statement or omission of a ma-
terial fact in connection with the purchase or
sale of a covered security; or

(2) that the defendant used or employed any
manipulative or deceptive device or contriv-
ance in connection with the purchase or sale
of a covered security.

TITLE 15—COMMERCE AND TRADE

§77p

(c) Removal of covered class actions

Any covered class action brought in any State
court involving a covered security, as set forth
in subsection (b) of this section, shall be remov-
able to the Federal district court for the district
in which the action is pending, and shall be sub-
ject to subsection (b) of this section.

(d) Preservation of certain actions
(1) Actions under State law of State of incorpo-
ration
(A) Actions preserved

Notwithstanding subsection (b) or (c) of
this section, a covered class action described
in subparagraph (B) of this paragraph that is
based upon the statutory or common law of
the State in which the issuer is incorporated
(in the case of a corporation) or organized
(in the case of any other entity) may be
maintained in a State or Federal court by a
private party.

(B) Permissible actions

A covered class action is described in this
subparagraph if it involves—

(i) the purchase or sale of securities by
the issuer or an affiliate of the issuer ex-
clusively from or to holders of equity secu-
rities of the issuer; or

(ii) any recommendation, position, or
other communication with respect to the
sale of securities of the issuer that—

(I) is made by or on behalf of the issuer
or an affiliate of the issuer to holders of
equity securities of the issuer; and

(IT) concerns decisions of those equity
holders with respect to voting their secu-
rities, acting in response to a tender or
exchange offer, or exercising dissenters’
or appraisal rights.

(2) State actions
(A) In general

Notwithstanding any other provision of
this section, nothing in this section may be
construed to preclude a State or political
subdivision thereof or a State pension plan
from bringing an action involving a covered
security on its own behalf, or as a member of
a class comprised solely of other States, po-
litical subdivisions, or State pension plans
that are named plaintiffs, and that have au-
thorized participation, in such action.

(B) “State pension plan” defined

For purposes of this paragraph, the term
‘‘State pension plan’ means a pension plan
established and maintained for its employ-
ees by the government of the State or polit-
ical subdivision thereof, or by any agency or
instrumentality thereof.
(3) Actions under contractual agreements be-
tween issuers and indenture trustees

Notwithstanding subsection (b) or (c) of this
section, a covered class action that seeks to
enforce a contractual agreement between an
issuer and an indenture trustee may be main-
tained in a State or Federal court by a party
to the agreement or a successor to such party.
(4) Remand of removed actions

In an action that has been removed from a
State court pursuant to subsection (c) of this
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section, if the Federal court determines that
the action may be maintained in State court
pursuant to this subsection, the Federal court
shall remand such action to such State court.

(e) Preservation of State jurisdiction

The securities commission (or any agency or
office performing like functions) of any State
shall retain jurisdiction under the laws of such
State to investigate and bring enforcement ac-
tions.

(f) Definitions

For purposes of this section, the following
definitions shall apply:

(1) Affiliate of the issuer

The term ‘‘affiliate of the issuer” means a
person that directly or indirectly, through one
or more intermediaries, controls or is con-
trolled by or is under common control with,
the issuer.

(2) Covered class action
(A) In general

The term ‘‘covered class action’” means—
(i) any single lawsuit in which—

(I) damages are sought on behalf of
more than 50 persons or prospective class
members, and questions of law or fact
common to those persons or members of
the prospective class, without reference
to issues of individualized reliance on an
alleged misstatement or omission, pre-
dominate over any questions affecting
only individual persons or members; or

(IT) one or more named parties seek to
recover damages on a representative
basis on behalf of themselves and other
unnamed parties similarly situated, and
questions of law or fact common to those
persons or members of the prospective
class predominate over any questions af-
fecting only individual persons or mem-
bers; or

(ii) any group of lawsuits filed in or
pending in the same court and involving
common questions of law or fact, in
which—

(I) damages are sought on behalf of
more than 50 persons; and

(IT) the lawsuits are joined, consoli-
dated, or otherwise proceed as a single
action for any purpose.

(B) Exception for derivative actions

Notwithstanding subparagraph (A), the
term ‘‘covered class action’ does not include
an exclusively derivative action brought by
one or more shareholders on behalf of a cor-
poration.

(C) Counting of certain class members

For purposes of this paragraph, a corpora-
tion, investment company, pension plan,
partnership, or other entity, shall be treated
as one person or prospective class member,
but only if the entity is not established for
the purpose of participating in the action.

(D) Rule of construction

Nothing in this paragraph shall be con-
strued to affect the discretion of a State
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court in determining whether actions filed
in such court should be joined, consolidated,
or otherwise allowed to proceed as a single
action.

(3) Covered security

The term ‘‘covered security’” means a secu-
rity that satisfies the standards for a covered
security specified in paragraph (1) or (2) of sec-
tion T7r(b) of this title at the time during
which it is alleged that the misrepresentation,
omission, or manipulative or deceptive con-
duct occurred, except that such term shall not
include any debt security that is exempt from
registration under this subchapter pursuant to
rules issued by the Commission under section
77d(2) of this title.

(May 27, 1933, ch. 38, title I, §16, 48 Stat. 84; Pub.
L. 105-353, title I, §101(a)(1), Nov. 3, 1998, 112
Stat. 3227.)

AMENDMENTS

1998—Pub. L. 105-353 amended section catchline and
text generally. Prior to amendment, text read as fol-
lows: “The rights and remedies provided by this sub-
chapter shall be in addition to any and all other rights
and remedies that may exist at law or in equity.”’

EFFECTIVE DATE OF 1998 AMENDMENT

Pub. L. 105-353, title I, §101(c), Nov. 3, 1998, 112 Stat.
3233, provided that: ‘“The amendments made by this
section [amending this section and sections 77v, 77z-1,
78u—4, and 78bb of this title] shall not affect or apply to
any action commenced before and pending on the date
of enactment of this Act [Nov. 3, 1998].”’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 77v of this title.

§77q. Fraudulent interstate transactions

(a) Use of interstate commerce for purpose of
fraud or deceit

It shall be unlawful for any person in the offer
or sale of any securities or any security-based
swap agreement (as defined in section 206B of
the Gramm-Leach-Bliley Act) by the use of any
means or instruments of transportation or com-
munication in interstate commerce or by use of
the mails, directly or indirectly—

(1) to employ any device, scheme, or artifice
to defraud, or

(2) to obtain money or property by means of
any untrue statement of a material fact or
any omission to state a material fact nec-
essary in order to make the statements made,
in light of the circumstances under which they
were made, not misleading; or

(3) to engage in any transaction, practice, or
course of business which operates or would op-
erate as a fraud or deceit upon the purchaser.

(b) Use of interstate commerce for purpose of of-
fering for sale

It shall be unlawful for any person, by the use
of any means or instruments of transportation
or communication in interstate commerce or by
the use of the mails, to publish, give publicity
to, or circulate any notice, circular, advertise-
ment, newspaper, article, letter, investment
service, or communication which, though not
purporting to offer a security for sale, describes
such security for a consideration received or to
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be received, directly or indirectly, from an
issuer, underwriter, or dealer, without fully dis-
closing the receipt, whether past or prospective,
of such consideration and the amount thereof.

(c) Exemptions of section 77c not applicable to
this section

The exemptions provided in section 77c of this
title shall not apply to the provisions of this
section.

(d) Authority with respect to security-based
swap agreements

The authority of the Commission under this
section with respect to security-based swap
agreements (as defined in section 206B of the
Gramm-Leach-Bliley Act) shall be subject to the
restrictions and limitations of section 77b-1(b)
of this title.

(May 27, 1933, ch. 38, title I, §17, 48 Stat. 84; Aug.
10, 1954, ch. 667, title I, §10, 68 Stat. 686; Pub. L.
106-554, §1(a)(5) [title III, §302(b), (c)], Dec. 21,
2000, 114 Stat. 2763, 2763A-452.)

REFERENCES IN TEXT

Section 206B of the Gramm-Leach-Bliley Act, re-
ferred to in subsecs. (a) and (d), is section 206B of Pub.
L. 106-102 which is set out in a note under section 78c
of this title.

AMENDMENTS

2000—Subsec. (a). Pub. L. 106-554, §1(a)(5) [title III,
§302(b)], amended subsec. (a) generally. Prior to amend-
ment, subsec. (a) read as follows: ‘It shall be unlawful
for any person in the offer or sale of any securities by
the use of any means or instruments of transportation
or communication in interstate commerce or by the
use of the mails, directly or indirectly—

‘(1) to employ any device, scheme, or artifice to de-
fraud, or

‘“(2) to obtain money or property by means of any
untrue statement of a material fact or any omission
to state a material fact necessary in order to make
the statements made, in the light of the cir-
cumstances under which they were made, not mis-
leading, or

‘“(3) to engage in any transaction, practice, or
course of business which operates or would operate as

a fraud or deceit upon the purchaser.”

Subsec. (d). Pub. L. 106-554, §1(a)(b) [title III, §302(c)],
added subsec. (d).

1954—Subsec. (a). Act Aug. 10, 1954, inserted ‘‘offer or”’
before ‘‘sale’ in introductory text.

EFFECTIVE DATE OF 1954 AMENDMENT

Amendment by act Aug. 10, 1954, effective 60 days
after Aug. 10, 1954, see note under section 77b of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 77h-1, 77t, T7eee,
78j, 3904 of this title; title 7 section 1932; title 42 section
96175.

§ 77r. Exemption from State regulation of securi-
ties offerings

(a) Scope of exemption

Except as otherwise provided in this section,
no law, rule, regulation, or order, or other ad-
ministrative action of any State or any political
subdivision thereof—

(1) requiring, or with respect to, registration
or qualification of securities, or registration
or qualification of securities transactions,

TITLE 15—COMMERCE AND TRADE

§77r

shall directly or indirectly apply to a security
that—
(A) is a covered security; or
(B) will be a covered security upon comple-
tion of the transaction;

(2) shall directly or indirectly prohibit,
limit, or impose any conditions upon the use
of—

(A) with respect to a covered security de-
scribed in subsection (b) of this section, any
offering document that is prepared by or on
behalf of the issuer; or

(B) any proxy statement, report to share-
holders, or other disclosure document relat-
ing to a covered security or the issuer there-
of that is required to be and is filed with the
Commission or any national securities orga-
nization registered under section 780-3 of
this title, except that this subparagraph
does not apply to the laws, rules, regula-
tions, or orders, or other administrative ac-
tions of the State of incorporation of the
issuer; or

(3) shall directly or indirectly prohibit,
limit, or impose conditions, based on the mer-
its of such offering or issuer, upon the offer or
sale of any security described in paragraph (1).

(b) Covered securities

For purposes of this section, the following are
covered securities:
(1) Exclusive Federal registration of nationally
traded securities

A security is a covered security if such secu-
rity is—

(A) listed, or authorized for listing, on the
New York Stock Exchange or the American
Stock Exchange, or listed, or authorized for
listing, on the National Market System of
the Nasdaq Stock Market (or any successor
to such entities);

(B) listed, or authorized for listing, on a
national securities exchange (or tier or seg-
ment thereof) that has listing standards that
the Commission determines by rule (on its
own initiative or on the basis of a petition)
are substantially similar to the listing
standards applicable to securities described
in subparagraph (A); or

(C) is a security of the same issuer that is
equal in seniority or that is a senior security
to a security described in subparagraph (A)
or (B).

(2) Exclusive Federal registration of invest-
ment companies

A security is a covered security if such secu-
rity is a security issued by an investment
company that is registered, or that has filed a
registration statement, under the Investment
Company Act of 1940 [15 U.S.C. 80a-1 et seq.].

(3) Sales to qualified purchasers

A security is a covered security with respect
to the offer or sale of the security to qualified
purchasers, as defined by the Commission by
rule. In prescribing such rule, the Commission
may define the term ‘‘qualified purchaser’ dif-
ferently with respect to different categories of
securities, consistent with the public interest
and the protection of investors.
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(4) Exemption in connection with certain ex-
empt offerings

A security is a covered security with respect
to a transaction that is exempt from registra-
tion under this subchapter pursuant to—

(A) paragraph (1) or (3) of section 77d of
this title, and the issuer of such security
files reports with the Commission pursuant
to section 78m or 780(d) of this title;

(B) section 77d(4) of this title;

(C) section T7c(a) of this title, other than
the offer or sale of a security that is exempt
from such registration pursuant to para-
graph (4), (10), or (11) of such section, except
that a municipal security that is exempt
from such registration pursuant to para-
graph (2) of such section is not a covered se-
curity with respect to the offer or sale of
such security in the State in which the
issuer of such security is located; or

(D) Commission rules or regulations issued
under section 77d(2) of this title, except that
this subparagraph does not prohibit a State
from imposing notice filing requirements
that are substantially similar to those re-
quired by rule or regulation under section
77d(2) of this title that are in effect on Sep-
tember 1, 1996.

(c) Preservation of authority
(1) Fraud authority

Consistent with this section, the securities
commission (or any agency or office per-
forming like functions) of any State shall re-
tain jurisdiction under the laws of such State
to investigate and bring enforcement actions
with respect to fraud or deceit, or unlawful
conduct by a broker or dealer, in connection
with securities or securities transactions.

(2) Preservation of filing requirements

(A) Notice filings permitted

Nothing in this section prohibits the secu-
rities commission (or any agency or office
performing like functions) of any State from
requiring the filing of any document filed
with the Commission pursuant to this sub-
chapter, together with annual or periodic re-
ports of the value of securities sold or of-
fered to be sold to persons located in the
State (if such sales data is not included in
documents filed with the Commission), sole-
ly for notice purposes and the assessment of
any fee, together with a consent to service of
process and any required fee.

(B) Preservation of fees

(i) In general

Until otherwise provided by law, rule,
regulation, or order, or other administra-
tive action of any State, or any political
subdivision thereof, adopted after October
11, 1996, filing or registration fees with re-
spect to securities or securities trans-
actions shall continue to be collected in
amounts determined pursuant to State law
as in effect on the day before October 11,
1996.

(ii) Schedule

The fees required by this subparagraph
shall be paid, and all necessary supporting
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data on sales or offers for sales required
under subparagraph (A), shall be reported
on the same schedule as would have been
applicable had the issuer not relied on the
exemption provided in subsection (a) of
this section.

(C) Availability of preemption contingent on
payment of fees

(i) In general

During the period beginning on October
11, 1996, and ending 3 years after October
11, 1996, the securities commission (or any
agency or office performing like functions)
of any State may require the registration
of securities issued by any issuer who re-
fuses to pay the fees required by subpara-
graph (B).

(ii) Delays

For purposes of this subparagraph,
delays in payment of fees or underpay-
ments of fees that are promptly remedied
shall not constitute a refusal to pay fees.

(D) Fees not permitted on listed securities

Notwithstanding subparagraphs (A), (B),
and (C), no filing or fee may be required with
respect to any security that is a covered se-
curity pursuant to subsection (b)(1) of this
section, or will be such a covered security
upon completion of the transaction, or is a
security of the same issuer that is equal in
seniority or that is a senior security to a se-
curity that is a covered security pursuant to
subsection (b)(1) of this section.

(3) Enforcement of requirements

Nothing in this section shall prohibit the se-
curities commission (or any agency or office
performing like functions) of any State from
suspending the offer or sale of securities with-
in such State as a result of the failure to sub-
mit any filing or fee required under law and
permitted under this section.

(d) Definitions

For purposes of this section, the following

definitions shall apply:

(1) Offering document

The term ‘‘offering document’—

(A) has the meaning given the term ‘‘pro-
spectus’ in section 77b(a)(10) of this title,
but without regard to the provisions of sub-
paragraphs (a) and (b) of that section; and

(B) includes a communication that is not
deemed to offer a security pursuant to a rule
of the Commission.

(2) Prepared by or on behalf of the issuer

Not later than 6 months after October 11,
1996, the Commission shall, by rule, define the
term ‘‘prepared by or on behalf of the issuer”
for purposes of this section.
(3) State

The term ‘‘State’ has the same meaning as
in section 78c of this title.
(4) Senior security

The term ‘‘senior security’ means any bond,

debenture, note, or similar obligation or in-
strument constituting a security and evidenc-
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ing indebtedness, and any stock of a class hav-
ing priority over any other class as to dis-
tribution of assets or payment of dividends.

(May 27, 1933, ch. 38, title I, §18, 48 Stat. 85; Pub.
L. 104-290, title I, §102(a), Oct. 11, 1996, 110 Stat.
3417, Pub. L. 105-353, title III, §§301(a)(4), 302,
Nov. 3, 1998, 112 Stat. 3235, 3237.)

REFERENCES IN TEXT

The Investment Company Act of 1940, referred to in
subsec. (b)(2), is title I of act Aug. 22, 1940, ch. 686, 54
Stat. 789, as amended, which is classified generally to
subchapter I (§80a-1 et seq.) of chapter 2D of this title.
For complete classification of this Act to the Code, see
section 80a-51 of this title and Tables.

AMENDMENTS

1998—Subsec. (b)(1)(A). Pub. L. 105-353, §301(a)(4)(A),
inserted ¢, or authorized for listing,” after ‘‘Exchange,
or listed”.

Subsec. (b)(4)(C). Pub. L. 105-353, §302, substituted
‘“‘paragraph (4), (10), or (11)” for ‘‘paragraph (4) or (11)”.

Subsec. (c)@)(B){@), (C)d). Pub. L. 105-353,
§301(a)(4)(B), (C), made technical amendments to ref-
erences in original act which appear in text as ref-
erences to October 11, 1996.

Subsec. (d)(1)(A). Pub. L. 105-353, §301(a)(4)(D), sub-
stituted ‘‘section 77b(a)(10)”’ for ‘‘section 77b(10)” and
‘“‘subparagraphs (a) and (b)” for ‘‘subparagraphs (A) and
B)”.

Subsec. (d)(2). Pub. L. 105-353, §301(a)(4)(E), made
technical amendment to reference in original act which
appears in text as reference to October 11, 1996.

Subsec. (d)(4). Pub. L. 105-353, §301(a)(4)(F), sub-
stituted ‘“The term” for ‘“‘For purposes of this para-
graph, the term”’.

1996—Pub. L. 104-290 substituted ‘‘Exemption from
State regulation of securities offerings’ for ‘‘State con-
trol of securities” as section catchline and amended
text generally. Prior to amendment, text read as fol-
lows: ‘““‘Nothing in this subchapter shall affect the juris-
diction of the securities commission (or any agency or
office performing like functions) of any State or Terri-
tory of the United States, or the District of Columbia,
over any security or any person.”

TRANSFER OF FUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. 10 of 1950, §§1, 2,
eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

STUDY AND REPORT ON UNIFORMITY OF STATE
REGULATORY REQUIREMENTS

Section 102(b) of Pub. L. 104290 provided that: ‘“The
Commission shall conduct a study, after consultation
with States, issuers, brokers, and dealers, on the extent
to which uniformity of State regulatory requirements
for securities or securities transactions has been
achieved for securities that are not covered securities
(within the meaning of section 18 of the Securities Act
of 1933 [156 U.S.C. 77r], as amended by paragraph (1) of
this subsection). Not later than 1 year after the date of
enactment of this Act [Oct. 11, 1996], the Commission
shall submit a report to the Congress on the results of
such study.”’

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 77p, 78bb, 6701
of this title.
§ 77r-1. Preemption of State law

(a) Authority to purchase, hold, and invest in se-
curities; securities considered as obligations
of United States

(1) Any person, trust, corporation, partner-
ship, association, business trust, or business en-
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tity created pursuant to or existing under the
laws of the United States or any State shall be
authorized to purchase, hold, and invest in secu-
rities that are—
(A) offered and sold pursuant to section
77d(5) of this title,
(B) mortgage related securities (as that term
is defined in section 78c(a)(41) of this title),
(C) small business related securities (as de-
fined in section 78c(a)(53) of this title), or
(D) securities issued or guaranteed by the
Federal Home Loan Mortgage Corporation or
the Federal National Mortgage Association,

to the same extent that such person, trust, cor-
poration, partnership, association, business
trust, or business entity is authorized under any
applicable law to purchase, hold or invest in ob-
ligations issued by or guaranteed as to principal
and interest by the United States or any agency
or instrumentality thereof.

(2) Where State law limits the purchase, hold-
ing, or investment in obligations issued by the
United States by such a person, trust, corpora-
tion, partnership, association, business trust, or
business entity, such securities that are—

(A) offered and sold pursuant to section
77d(5) of this title,

(B) mortgage related securities (as that term
is defined in section 78c(a)(41) of this title),

(C) small business related securities (as de-
fined in section 78c(a)(53) of this title), or

(D) securities issued or guaranteed by the

Federal Home Loan Mortgage Corporation or

the Federal National Mortgage Association,

shall be considered to be obligations issued by

the United States for purposes of the limitation.

(b) Exception; validity of contracts under prior
law

The provisions of subsection (a) of this section
shall not apply with respect to a particular per-
son, trust, corporation, partnership, association,
business trust, or business entity or class there-
of in any State that, prior to the expiration of
seven years after October 3, 1984, enacts a stat-
ute that specifically refers to this section and
either prohibits or provides for a more limited
authority to purchase, hold, or invest in such se-
curities by any person, trust, corporation, part-
nership, association, business trust, or business
entity or class thereof than is provided in sub-
section (a) of this section. The enactment by
any State of any statute of the type described in
the preceding sentence shall not affect the valid-
ity of any contractual commitment to purchase,
hold, or invest that was made prior thereto and
shall not require the sale or other disposition of
any securities acquired prior thereto.

(c) Registration and qualification requirements;
exemption; subsequent enactment by State

Any securities that are offered and sold pursu-
ant to section 77d(5) of this title, that are mort-
gage related securities (as that term is defined
in section 78c(a)(4l) of this title), or that are
small business related securities (as defined in
section 78c(a)(b3) of this title) shall be exempt
from any law of any State with respect to or re-
quiring registration or qualification of securi-
ties or real estate to the same extent as any ob-
ligation issued by or guaranteed as to principal
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and interest by the United States or any agency
or instrumentality thereof. Any State may,
prior to the expiration of seven years after Octo-
ber 3, 1984, enact a statute that specifically re-
fers to this section and requires registration or
qualification of any such security on terms that
differ from those applicable to any obligation
issued by the United States.

(d) Implementation
(1) Limitation

The provisions of subsections (a) and (b) of
this section concerning small business related
securities shall not apply with respect to a
particular person, trust, corporation, partner-
ship, association, business trust, or business
entity or class thereof in any State that, prior
to the expiration of 7 years after September
23, 1994, enacts a statute that specifically re-
fers to this section and either prohibits or pro-
vides for a more limited authority to pur-
chase, hold, or invest in such small business
related securities by any person, trust, cor-
poration, partnership, association, business
trust, or business entity or class thereof than
is provided in this section. The enactment by
any State of any statute of the type described
in the preceding sentence shall not affect the
validity of any contractual commitment to
purchase, hold, or invest that was made prior
to such enactment, and shall not require the
sale or other disposition of any small business
related securities acquired prior to the date of
such enactment.

(2) State registration or qualification require-
ments

Any State may, not later than 7 years after
September 23, 1994, enact a statute that spe-
cifically refers to this section and requires
registration or qualification of any small busi-
ness related securities on terms that differ
from those applicable to any obligation issued
by the United States.

(Pub. L. 98-440, title I, §106, Oct. 3, 1984, 98 Stat.
1691; Pub. L. 103-325, title II, §207, Sept. 23, 1994,
108 Stat. 2199.)

CODIFICATION

Section was enacted as part of the Secondary Mort-
gage Market Enhancement Act of 1984, and not as part
of the Securities Act of 1933, which comprises this sub-
chapter.

AMENDMENTS

1994—Subsec. (a)(1)(B) to (D). Pub. L. 103-325, §207(a),
struck out ‘“‘or”’ at end of subpar. (B), added subpar. (C),
and redesignated former subpar. (C) as (D).

Subsec. (a)(2)(B) to (D). Pub. L. 103-325, §207(b),
struck out ‘“‘or” at end of subpar. (B), added subpar. (C),
and redesignated former subpar. (C) as (D).

Subsec. (c). Pub. L. 103-325, §207(c), in first sentence
substituted *‘, that” for ‘‘or that’’ before ‘‘are mort-
gage related securities’ and inserted ¢, or that are
small business related securities (as defined in section
78c(a)(53) of this title)’ before ‘‘shall be exempt’.

Subsec. (d). Pub. L. 103-325, §207(d), added subsec. (d).

§77s. Special powers of Commission

(a) Rules and regulations

The Commission shall have authority from
time to time to make, amend, and rescind such
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rules and regulations as may be necessary to
carry out the provisions of this subchapter, in-
cluding rules and regulations governing reg-
istration statements and prospectuses for var-
ious classes of securities and issuers, and defin-
ing accounting, technical, and trade terms used
in this subchapter. Among other things, the
Commission shall have authority, for the pur-
poses of this subchapter, to prescribe the form
or forms in which required information shall be
set forth, the items or details to be shown in the
balance sheet and earning statement, and the
methods to be followed in the preparation of ac-
counts, in the appraisal or valuation of assets
and liabilities, in the determination of deprecia-
tion and depletion, in the differentiation of re-
curring and nonrecurring income, in the dif-
ferentiation of investment and operating in-
come, and in the preparation, where the Com-
mission deems it necessary or desirable, of con-
solidated balance sheets or income accounts of
any person directly or indirectly controlling or
controlled by the issuer, or any person under di-
rect or indirect common control with the issuer.
The rules and regulations of the Commission
shall be effective upon publication in the man-
ner which the Commission shall prescribe. No
provision of this subchapter imposing any liabil-
ity shall apply to any act done or omitted in
good faith in conformity with any rule or regu-
lation of the Commission, notwithstanding that
such rule or regulation may, after such act or
omission, be amended or rescinded or be deter-
mined by judicial or other authority to be in-
valid for any reason.

(b) Recognition of accounting standards
(1) In general

In carrying out its authority under sub-
section (a) of this section and under section
78m(b) of this title, the Commission may rec-
ognize, as ‘‘generally accepted’ for purposes of
the securities laws, any accounting principles
established by a standard setting body—

(A) that—

(i) is organized as a private entity;

(ii) has, for administrative and oper-
ational purposes, a board of trustees (or
equivalent body) serving in the public in-
terest, the majority of whom are not, con-
current with their service on such board,
and have not been during the 2-year period
preceding such service, associated persons
of any registered public accounting firm;

(iii) is funded as provided in section 7219
of this title;

(iv) has adopted procedures to ensure
prompt consideration, by majority vote of
its members, of changes to accounting
principles necessary to reflect emerging
accounting issues and changing business
practices; and

(v) considers, in adopting accounting
principles, the need to keep standards cur-
rent in order to reflect changes in the busi-
ness environment, the extent to which
international convergence on high quality
accounting standards is necessary or ap-
propriate in the public interest and for the
protection of investors; and

(B) that the Commission determines has
the capacity to assist the Commission in ful-
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filling the requirements of subsection (a) of
this section and section 78m(b) of this title,
because, at a minimum, the standard setting
body is capable of improving the accuracy
and effectiveness of financial reporting and
the protection of investors under the securi-
ties laws.
(2) Annual report

A standard setting body described in para-
graph (1) shall submit an annual report to the
Commission and the public, containing au-
dited financial statements of that standard
setting body.

(e) Production of evidence

For the purpose of all investigations which, in
the opinion of the Commission, are necessary
and proper for the enforcement of this sub-
chapter, any member of the Commission or any
officer or officers designated by it are empow-
ered to administer oaths and affirmations, sub-
pena witnesses, take evidence, and require the
production of any books, papers, or other docu-
ments which the Commission deems relevant or
material to the inquiry. Such attendance of wit-
nesses and the production of such documentary
evidence may be required from any place in the
United States or any Territory at any des-
ignated place of hearing.

(d) Federal and State cooperation

(1) The Commission is authorized to cooperate
with any association composed of duly con-
stituted representatives of State governments
whose primary assignment is the regulation of
the securities business within those States, and
which, in the judgment of the Commission,
could assist in effectuating greater uniformity
in Federal-State securities matters. The Com-
mission shall, at its discretion, cooperate, co-
ordinate, and share information with such an as-
sociation for the purposes of carrying out the
policies and projects set forth in paragraphs (2)
and (3).

(2) It is the declared policy of this subsection
that there should be greater Federal and State
cooperation in securities matters, including—

(A) maximum effectiveness of regulation,
(B) maximum uniformity in Federal and

State regulatory standards,

(C) minimum interference with the business
of capital formation, and

(D) a substantial reduction in costs and pa-
perwork to diminish the burdens of raising in-
vestment capital (particularly by small busi-
ness) and to diminish the costs of the adminis-
tration of the Government programs involved.

(3) The purpose of this subsection is to engen-
der cooperation between the Commission, any
such association of State securities officials,
and other duly constituted securities associa-
tions in the following areas:

(A) the sharing of information regarding the
registration or exemption of securities issues
applied for in the various States;

(B) the development and maintenance of uni-
form securities forms and procedures; and

(C) the development of a uniform exemption
from registration for small issuers which can
be agreed upon among several States or be-
tween the States and the Federal Government.
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The Commission shall have the authority to
adopt such an exemption as agreed upon for
Federal purposes. Nothing in this chapter
shall be construed as authorizing preemption
of State law.

(4) In order to carry out these policies and pur-
poses, the Commission shall conduct an annual
conference as well as such other meetings as are
deemed necessary, to which representatives
from such securities associations, securities
self-regulatory organizations, agencies, and pri-
vate organizations involved in capital formation
shall be invited to participate.

(5) For fiscal year 1982, and for each of the
three succeeding fiscal years, there are author-
ized to be appropriated such amounts as may be
necessary and appropriate to carry out the poli-
cies, provisions, and purposes of this subsection.
Any sums so appropriated shall remain available
until expended.

(6) Notwithstanding any other provision of
law, neither the Commission nor any other per-
son shall be required to establish any procedures
not specifically required by the securities laws,
as that term is defined in section 78c(a)(47) of
this title, or by chapter 5 of title 5, in connec-
tion with cooperation, coordination, or con-
sultation with—

(A) any association referred to in paragraph

(1) or (3) or any conference or meeting referred

to in paragraph (4), while such association,

conference, or meeting is carrying out activi-
ties in furtherance of the provisions of this
subsection; or

(B) any forum, agency, or organization, or
group referred to in section 80c-1 of this title,
while such forum, agency, organization, or
group is carrying out activities in furtherance
of the provisions of such section 80c-1.

As used in this paragraph, the terms ‘‘associa-
tion”’, ‘‘conference’”, ‘‘meeting”’, ‘‘forum’’,
“‘agency’’, ‘‘organization’, and ‘‘group’ include
any committee, subgroup, or representative of
such entities.

(May 27, 1