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on the value of, any interest in, or any quantitative 
measure or the occurrence of any event relating to, one 
or more commodities, securities, currencies, interest or 
other rates, indices, or other assets, but does not in-
clude any other identified banking product, as defined 
in paragraphs (1) through (5) of subsection (a). 

‘‘(c) CLASSIFICATION LIMITED.—Classification of a par-
ticular product as an identified banking product pursu-
ant to this section shall not be construed as finding or 
implying that such product is or is not a security for 
any purpose under the securities laws, or is or is not an 
account, agreement, contract, or transaction for any 
purpose under the Commodity Exchange Act [7 U.S.C. 
1 et seq.]. 

‘‘(d) INCORPORATED DEFINITIONS.—For purposes of this 
section, the terms ‘bank’ and ‘qualified investor’ have 
the same meanings as given in section 3(a) of the Secu-
rities Exchange Act of 1934 [15 U.S.C. 78c(a)], as amend-
ed by this Act.’’ 

Pub. L. 106–102, title II, §§ 206A—206C, as added by 
Pub. L. 106–554, § 1(a)(5) [title III, § 301(a)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–449, provided that: 

‘‘SEC. 206A. SWAP AGREEMENT. 

‘‘(a) IN GENERAL.—Except as provided in subsection 
(b), as used in this section, the term ‘swap agreement’ 
means any agreement, contract, or transaction be-
tween eligible contract participants (as defined in sec-
tion 1a(12) of the Commodity Exchange Act [7 U.S.C. 
1a(12)] as in effect on the date of the enactment of this 
section [Dec. 21, 2000]), other than a person that is an 
eligible contract participant under section 1a(12)(C) of 
the Commodity Exchange Act, the material terms of 
which (other than price and quantity) are subject to in-
dividual negotiation, and that— 

‘‘(1) is a put, call, cap, floor, collar, or similar op-
tion of any kind for the purchase or sale of, or based 
on the value of, one or more interest or other rates, 
currencies, commodities, indices, quantitative meas-
ures, or other financial or economic interests or prop-
erty of any kind; 

‘‘(2) provides for any purchase, sale, payment or de-
livery (other than a dividend on an equity security) 
that is dependent on the occurrence, non-occurrence, 
or the extent of the occurrence of an event or contin-
gency associated with a potential financial, eco-
nomic, or commercial consequence; 

‘‘(3) provides on an executory basis for the ex-
change, on a fixed or contingent basis, of one or more 
payments based on the value or level of one or more 
interest or other rates, currencies, commodities, se-
curities, instruments of indebtedness, indices, quan-
titative measures, or other financial or economic in-
terests or property of any kind, or any interest there-
in or based on the value thereof, and that transfers, 
as between the parties to the transaction, in whole or 
in part, the financial risk associated with a future 
change in any such value or level without also con-
veying a current or future direct or indirect owner-
ship interest in an asset (including any enterprise or 
investment pool) or liability that incorporates the fi-
nancial risk so transferred, including any such agree-
ment, contract, or transaction commonly known as 
an interest rate swap, including a rate floor, rate cap, 
rate collar, cross-currency rate swap, basis swap, cur-
rency swap, equity index swap, equity swap, debt 
index swap, debt swap, credit spread, credit default 
swap, credit swap, weather swap, or commodity swap; 

‘‘(4) provides for the purchase or sale, on a fixed or 
contingent basis, of any commodity, currency, in-
strument, interest, right, service, good, article, or 
property of any kind; or 

‘‘(5) is any combination or permutation of, or op-
tion on, any agreement, contract, or transaction de-
scribed in any of paragraphs (1) through (4). 
‘‘(b) EXCLUSIONS.—The term ‘swap agreement’ does 

not include— 
‘‘(1) any put, call, straddle, option, or privilege on 

any security, certificate of deposit, or group or index 
of securities, including any interest therein or based 
on the value thereof; 

‘‘(2) any put, call, straddle, option, or privilege en-
tered into on a national securities exchange reg-
istered pursuant to section 6(a) of the Securities Ex-
change Act of 1934 [15 U.S.C. 78f(a)] relating to foreign 
currency; 

‘‘(3) any agreement, contract, or transaction pro-
viding for the purchase or sale of one or more securi-
ties on a fixed basis; 

‘‘(4) any agreement, contract, or transaction pro-
viding for the purchase or sale of one or more securi-
ties on a contingent basis, unless such agreement, 
contract, or transaction predicates such purchase or 
sale on the occurrence of a bona fide contingency 
that might reasonably be expected to affect or be af-
fected by the creditworthiness of a party other than 
a party to the agreement, contract, or transaction; 

‘‘(5) any note, bond, or evidence of indebtedness 
that is a security as defined in section 2(a)(1) of the 
Securities Act of 1933 [15 U.S.C. 77b(a)(1)] or section 
3(a)(10) of the Securities Exchange Act of 1934 [15 
U.S.C. 78c(a)(10)]; or 

‘‘(6) any agreement, contract, or transaction that 
is— 

‘‘(A) based on a security; and 
‘‘(B) entered into directly or through an under-

writer (as defined in section 2(a) of the Securities 
Act of 1933 [15 U.S.C. 77b(a)]) by the issuer of such 
security for the purposes of raising capital, unless 
such agreement, contract, or transaction is entered 
into to manage a risk associated with capital rais-
ing. 

‘‘(c) RULE OF CONSTRUCTION REGARDING MASTER 
AGREEMENTS.—As used in this section, the term ‘swap 
agreement’ shall be construed to include a master 
agreement that provides for an agreement, contract, or 
transaction that is a swap agreement pursuant to sub-
sections (a) and (b), together with all supplements to 
any such master agreement, without regard to whether 
the master agreement contains an agreement, contract, 
or transaction that is not a swap agreement pursuant 
to subsections (a) and (b), except that the master agree-
ment shall be considered to be a swap agreement only 
with respect to each agreement, contract, or trans-
action under the master agreement that is a swap 
agreement pursuant to subsections (a) and (b). 

‘‘SEC. 206B. SECURITY-BASED SWAP AGREEMENT. 

‘‘As used in this section, the term ‘security-based 
swap agreement’ means a swap agreement (as defined 
in section 206A) of which a material term is based on 
the price, yield, value, or volatility of any security or 
any group or index of securities, or any interest there-
in. 

‘‘SEC. 206C. NON-SECURITY-BASED SWAP AGREE-
MENT. 

‘‘As used in this section, the term ‘non-security-based 
swap agreement’ means any swap agreement (as de-
fined in section 206A) that is not a security-based swap 
agreement (as defined in section 206B).’’ 

§ 78c–1. Swap agreements 

(a) Non-security-based swap agreements 

The definition of ‘‘security’’ in section 
78c(a)(10) of this title does not include any non- 
security-based swap agreement (as defined in 
section 206C of the Gramm-Leach-Bliley Act). 

(b) Security-based swap agreements 

(1) The definition of ‘‘security’’ in section 
78c(a)(10) of this title does not include any secu-
rity-based swap agreement (as defined in section 
206B of the Gramm-Leach-Bliley Act). 

(2) The Commission is prohibited from reg-
istering, or requiring, recommending, or sug-
gesting, the registration under this chapter of 
any security-based swap agreement (as defined 
in section 206B of the Gramm-Leach-Bliley Act). 
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1 So in original. Probably should be ‘‘Notwithstanding’’. 

If the Commission becomes aware that a reg-
istrant has filed a registration application with 
respect to such a swap agreement, the Commis-
sion shall promptly so notify the registrant. 
Any such registration with respect to such a 
swap agreement shall be void and of no force or 
effect. 

(3) Except as provided in section 78p(a) of this 
title with respect to reporting requirements, the 
Commission is prohibited from— 

(A) promulgating, interpreting, or enforcing 
rules; or 

(B) issuing orders of general applicability; 

under this chapter in a manner that imposes or 
specifies reporting or recordkeeping require-
ments, procedures, or standards as prophylactic 
measures against fraud, manipulation, or insider 
trading with respect to any security-based swap 
agreement (as defined in section 206B of the 
Gramm-Leach-Bliley Act). 

(4) References in this chapter to the ‘‘pur-
chase’’ or ‘‘sale’’ of a security-based swap agree-
ment (as defined in section 206B of the Gramm- 
Leach-Bliley Act) shall be deemed to mean the 
execution, termination (prior to its scheduled 
maturity date), assignment, exchange, or simi-
lar transfer or conveyance of, or extinguishing 
of rights or obligations under, a security-based 
swap agreement, as the context may require. 

(June 6, 1934, ch. 404, title I, § 3A, as added Pub. 
L. 106–554, § 1(a)(5) [title III, § 303(a)], Dec. 21, 
2000, 114 Stat. 2763, 2763A–452.) 

REFERENCES IN TEXT 

Sections 206B and 206C of the Gramm-Leach-Bliley 
Act, referred to in text, are sections 206B and 206C of 
Pub. L. 106–102, which are set out in a note under sec-
tion 78c of this title. 

This chapter, referred to in subsec. (b)(2) to (4), was 
in the original ‘‘this title’’. See References in Text note 
set out under section 78a of this title. 

§ 78d. Securities and Exchange Commission 

(a) Establishment; composition; limitations on 
commissioners; terms of office 

There is hereby established a Securities and 
Exchange Commission (hereinafter referred to 
as the ‘‘Commission’’) to be composed of five 
commissioners to be appointed by the President 
by and with the advice and consent of the Sen-
ate. Not more than three of such commissioners 
shall be members of the same political party, 
and in making appointments members of dif-
ferent political parties shall be appointed alter-
nately as nearly as may be practicable. No com-
missioner shall engage in any other business, 
vocation, or employment than that of serving as 
commissioner, nor shall any commissioner par-
ticipate, directly or indirectly, in any stock- 
market operations or transactions of a char-
acter subject to regulation by the Commission 
pursuant to this chapter. Each commissioner 
shall hold office for a term of five years and 
until his successor is appointed and has quali-
fied, except that he shall not so continue to 
serve beyond the expiration of the next session 
of Congress subsequent to the expiration of said 
fixed term of office, and except (1) any commis-
sioner appointed to fill a vacancy occurring 
prior to the expiration of the term for which his 

predecessor was appointed shall be appointed for 
the remainder of such term, and (2) the terms of 
office of the commissioners first taking office 
after June 6, 1934, shall expire as designated by 
the President at the time of nomination, one at 
the end of one year, one at the end of two years, 
one at the end of three years, one at the end of 
four years, and one at the end of five years, after 
June 6, 1934. 

(b) Appointment and compensation of staff and 
leasing authority 

(1) Appointment and compensation 

The Commission shall appoint and com-
pensate officers, attorneys, economists, exam-
iners, and other employees in accordance with 
section 4802 of title 5. 

(2) Reporting of information 

In establishing and adjusting schedules of 
compensation and benefits for officers, attor-
neys, economists, examiners, and other em-
ployees of the Commission under applicable 
provisions of law, the Commission shall in-
form the heads of the agencies referred to 
under section 1833b of title 12 and Congress of 
such compensation and benefits and shall seek 
to maintain comparability with such agencies 
regarding compensation and benefits. 

(3) Leasing authority 

Nothwithstanding 1 any other provision of 
law, the Commission is authorized to enter di-
rectly into leases for real property for office, 
meeting, storage, and such other space as is 
necessary to carry out its functions, and shall 
be exempt from any General Services Adminis-
tration space management regulations or di-
rectives. 

(c) Acceptance of travel support for Commission 
activities from non-Federal sources; regula-
tions 

Notwithstanding any other provision of law, in 
accordance with regulations which the Commis-
sion shall prescribe to prevent conflicts of inter-
est, the Commission may accept payment and 
reimbursement, in cash or in kind, from non- 
Federal agencies, organizations, and individuals 
for travel, subsistence, and other necessary ex-
penses incurred by Commission members and 
employees in attending meetings and con-
ferences concerning the functions or activities 
of the Commission. Any payment or reimburse-
ment accepted shall be credited to the appro-
priated funds of the Commission. The amount of 
travel, subsistence, and other necessary ex-
penses for members and employees paid or reim-
bursed under this subsection may exceed per 
diem amounts established in official travel regu-
lations, but the Commission may include in its 
regulations under this subsection a limitation 
on such amounts. 

(d) Acceptance of relocation expenses from 
former employers by professional fellows 
program participants 

Notwithstanding any other provision of law, 
former employers of participants in the Com-
mission’s professional fellows programs may pay 
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