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is informed of the right to terminate the
test at any time.

(3) Actual testing phase

During the actual testing phase, the exam-
iner does not ask such examinee any question
relevant during the test that was not pre-
sented in writing for review to such examinee
before the test.

(4) Post-test phase

Before any adverse employment action, the
employer shall—
(A) further interview the examinee on the
basis of the results of the test; and
(B) provide the examinee with—

(i) a written copy of any opinion or con-
clusion rendered as a result of the test,
and

(ii) a copy of the questions asked during
the test along with the corresponding
charted responses.

(5) Maximum number and minimum duration
of tests

The examiner shall not conduct and com-
plete more than five polygraph tests on a cal-
endar day on which the test is given, and shall
not conduct any such test for less than a 90-
minute duration.

(c) Qualifications and requirements of examiners

The exemptions provided under subsections
(d), (e), and (f) of section 2006 of this title shall
not apply unless the individual who conducts
the polygraph test satisfies the requirements
under the following paragraphs:

(1) Qualifications

The examiner—

(A) has a valid and current license granted
by licensing and regulatory authorities in
the State in which the test is to be con-
ducted, if so required by the State; and

(B) maintains a minimum of a $50,000 bond
or an equivalent amount of professional li-
ability coverage.

(2) Requirements

The examiner—
(A) renders any opinion or conclusion re-
garding the test—

(i) in writing and solely on the basis of
an analysis of polygraph test charts,

(ii) that does not contain information
other than admissions, information, case
facts, and interpretation of the charts rel-
evant to the purpose and stated objectives
of the test, and

(iii) that does not include any recom-
mendation concerning the employment of
the examinee; and

(B) maintains all opinions, reports, charts,
written questions, lists, and other records
relating to the test for a minimum period of
3 years after administration of the test.

(Pub. L. 100-347, §8, June 27, 1988, 102 Stat. 650.)

§ 2008. Disclosure of information
(a) In general

A person, other than the examinee, may not
disclose information obtained during a poly-
graph test, except as provided in this section.
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(b) Permitted disclosures

A polygraph examiner may disclose informa-
tion acquired from a polygraph test only to—
(1) the examinee or any other person specifi-
cally designated in writing by the examinee;
(2) the employer that requested the test; or
(3) any court, governmental agency, arbitra-
tor, or mediator, in accordance with due proc-
ess of law, pursuant to an order from a court
of competent jurisdiction.
(c) Disclosure by employer

An employer (other than an employer de-
scribed in subsection (a), (b), or (c) of section
2006 of this title) for whom a polygraph test is
conducted may disclose information from the
test only to—

(1) a person in accordance with subsection

(b) of this section; or

(2) a governmental agency, but only insofar
as the disclosed information is an admission of
criminal conduct.

(Pub. L. 100-347, §9, June 27, 1988, 102 Stat. 652.)
§2009. Effect on other law and agreements

Except as provided in subsections (a), (b), and
(c) of section 2006 of this title, this chapter shall
not preempt any provision of any State or local
law or of any negotiated collective bargaining
agreement that prohibits lie detector tests or is
more restrictive with respect to lie detector
tests than any provision of this chapter.

(Pub. L. 100-347, §10, June 27, 1988, 102 Stat. 653.)
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§2101. Definitions; exclusions from definition of
loss of employment

(a) Definitions

As used in this chapter—
(1) the term ‘‘employer’” means any business
enterprise that employs—
(A) 100 or more employees, excluding part-
time employees; or
(B) 100 or more employees who in the ag-
gregate work at least 4,000 hours per week
(exclusive of hours of overtime);

(2) the term ‘‘plant closing” means the per-
manent or temporary shutdown of a single site
of employment, or one or more facilities or op-
erating units within a single site of employ-
ment, if the shutdown results in an employ-
ment loss at the single site of employment
during any 30-day period for 50 or more em-
ployees excluding any part-time employees;
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(3) the term ‘“‘mass layoff’’ means a reduc-
tion in force which—
(A) is not the result of a plant closing; and
(B) results in an employment loss at the
single site of employment during any 30-day
period for—
(i)(I) at least 33 percent of the employees
(excluding any part-time employees); and
(IT) at least 50 employees (excluding any
part-time employees); or
(ii) at least 500 employees (excluding any
part-time employees);

(4) the term ‘‘representative’” means an ex-
clusive representative of employees within the
meaning of section 159(a) or 158(f) of this title
or section 152 of title 45;

(5) the term ‘‘affected employees’” means
employees who may reasonably be expected to
experience an employment loss as a con-
sequence of a proposed plant closing or mass
layoff by their employer;

(6) subject to subsection (b) of this section,
the term ‘‘employment loss’® means (A) an em-
ployment termination, other than a discharge
for cause, voluntary departure, or retirement,
(B) a layoff exceeding 6 months, or (C) a reduc-
tion in hours of work of more than 50 percent
during each month of any 6-month period;

(7) the term ‘‘unit of local government’”
means any general purpose political subdivi-
sion of a State which has the power to levy
taxes and spend funds, as well as general cor-
porate and police powers; and

(8) the term ‘‘part-time employee’ means an
employee who is employed for an average of
fewer than 20 hours per week or who has been
employed for fewer than 6 of the 12 months
preceding the date on which notice is required.

(b) Exclusions from definition of employment
loss

(1) In the case of a sale of part or all of an em-
ployer’s business, the seller shall be responsible
for providing notice for any plant closing or
mass layoff in accordance with section 2102 of
this title, up to and including the effective date
of the sale. After the effective date of the sale of
part or all of an employer’s business, the pur-
chaser shall be responsible for providing notice
for any plant closing or mass layoff in accord-
ance with section 2102 of this title. Notwith-
standing any other provision of this chapter,
any person who is an employee of the seller
(other than a part-time employee) as of the ef-
fective date of the sale shall be considered an
employee of the purchaser immediately after
the effective date of the sale.

(2) Notwithstanding subsection (a)(6) of this
section, an employee may not be considered to
have experienced an employment loss if the clos-
ing or layoff is the result of the relocation or
consolidation of part or all of the employer’s
business and, prior to the closing or layoff—

(A) the employer offers to transfer the em-
ployee to a different site of employment with-
in a reasonable commuting distance with no
more than a 6-month break in employment; or

(B) the employer offers to transfer the em-
ployee to any other site of employment re-
gardless of distance with no more than a 6-
month break in employment, and the em-
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ployee accepts within 30 days of the offer or of
the closing or layoff, whichever is later.

(Pub. L. 100-379, §2, Aug. 4, 1988, 102 Stat. 890.)
EFFECTIVE DATE

Section 11 of Pub. L. 100-379 provided that: ‘‘This Act
[enacting this chapter] shall take effect on the date
which is 6 months after the date of enactment of this
Act [Aug. 4, 1988], except that the authority of the Sec-
retary of Labor under section 8 [section 2107 of this
title] is effective upon enactment.”’

SHORT TITLE
Section 1(a) of Pub. L. 100-379 provided that: ‘‘This

Act [enacting this chapter] may be cited as the ‘Worker
Adjustment and Retraining Notification Act’.”

§ 2102. Notice required before plant closings and
mass layoffs

(a) Notice to employees, State dislocated worker
units, and local governments

An employer shall not order a plant closing or
mass layoff until the end of a 60-day period after
the employer serves written notice of such an
order—

(1) to each representative of the affected em-
ployees as of the time of the notice or, if there
is no such representative at that time, to each
affected employee; and

(2) to the State or entity designated by the
State to carry out rapid response activities
under section 2864(a)(2)(A) of this title, and the
chief elected official of the unit of local gov-
ernment within which such closing or layoff is
to occur.

If there is more than one such unit, the unit of
local government which the employer shall no-
tify is the unit of local government to which the
employer pays the highest taxes for the year
preceding the year for which the determination
is made.

(b) Reduction of notification period

(1) An employer may order the shutdown of a
single site of employment before the conclusion
of the 60-day period if as of the time that notice
would have been required the employer was ac-
tively seeking capital or business which, if ob-
tained, would have enabled the employer to
avoid or postpone the shutdown and the em-
ployer reasonably and in good faith believed
that giving the notice required would have pre-
cluded the employer from obtaining the needed
capital or business.

(2)(A) An employer may order a plant closing
or mass layoff before the conclusion of the 60-
day period if the closing or mass layoff is caused
by business circumstances that were not reason-
ably foreseeable as of the time that notice would
have been required.

(B) No notice under this chapter shall be re-
quired if the plant closing or mass layoff is due
to any form of natural disaster, such as a flood,
earthquake, or the drought currently ravaging
the farmlands of the United States.

(3) An employer relying on this subsection
shall give as much notice as is practicable and
at that time shall give a brief statement of the
basis for reducing the notification period.

(c) Extension of layoff period

A layoff of more than 6 months which, at its
outset, was announced to be a layoff of 6 months
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or less, shall be treated as an employment loss
under this chapter unless—

(1) the extension beyond 6 months is caused
by business circumstances (including unfore-
seeable changes in price or cost) not reason-
ably foreseeable at the time of the initial lay-
off; and

(2) notice is given at the time it becomes
reasonably foreseeable that the extension be-
yond 6 months will be required.

(d) Determinations with respect to employment
loss

For purposes of this section, in determining
whether a plant closing or mass layoff has oc-
curred or will occur, employment losses for 2 or
more groups at a single site of employment,
each of which is less than the minimum number
of employees specified in section 2101(a)(2) or (3)
of this title but which in the aggregate exceed
that minimum number, and which occur within
any 90-day period shall be considered to be a
plant closing or mass layoff unless the employer
demonstrates that the employment losses are
the result of separate and distinct actions and
causes and are not an attempt by the employer
to evade the requirements of this chapter.

(Pub. L. 100-379, §3, Aug. 4, 1988, 102 Stat. 891;

Pub. L. 106-277, div. A, §101(f) [title VIII,
§405(d)(26), (£)(18)], Oct. 21, 1998, 112 Stat.
2681-337, 2681-424, 2681-432.)

AMENDMENTS

1998—Subsec. (a)(2). Pub. L. 105277, §101(f) [title VIII,
§405(f)(18)], struck out ‘‘the State dislocated worker
unit or office (referred to in section 1661(b)(2) of this
title), or”’ before ‘‘the State or entity’’.

Pub. L. 105-277, §101(f) [title VIII, §405(d)(26)], sub-
stituted ‘‘to the State dislocated worker unit or office
(referred to in section 1661(b)(2) of this title), or the
State or entity designated by the State to carry out
rapid response activities under section 2864(a)(2)(A) of
this title, and the chief” for ‘“‘to the State dislocated
worker unit (designated or created under title III of the
Job Training Partnership Act) and the chief”’.

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by section 101(f) [title VIII, §405(d)(26)] of
Pub. L. 105-277 effective Oct. 21, 1998, and amendment
by section 101(f) [title VIII, §405(f)(18)] of Pub. L. 105-277
effective July 1, 2000, see section 101(f) [title VIII,
§405(g)(1), (2)(B)] of Pub. L. 105-277, set out as a note
under section 3502 of Title 5, Government Organization
and Employees.

§2103. Exemptions

This chapter shall not apply to a plant closing
or mass layoff if—

(1) the closing is of a temporary facility or
the closing or layoff is the result of the com-
pletion of a particular project or undertaking,
and the affected employees were hired with
the understanding that their employment was
limited to the duration of the facility or the
project or undertaking; or

(2) the closing or layoff constitutes a strike
or constitutes a lockout not intended to evade
the requirements of this chapter. Nothing in
this chapter shall require an employer to serve
written notice pursuant to section 2102(a) of
this title when permanently replacing a per-
son who is deemed to be an economic striker
under the National Labor Relations Act [29
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U.S.C. 151 et seq.]: Provided, That nothing in
this chapter shall be deemed to validate or in-
validate any judicial or administrative ruling
relating to the hiring of permanent replace-
ments for economic strikers under the Na-
tional Labor Relations Act.

(Pub. L. 100-379, §4, Aug. 4, 1988, 102 Stat. 892.)
REFERENCES IN TEXT

The National Labor Relations Act, referred to in par.
(2), is act July 5, 1935, ch. 372, 49 Stat. 452, as amended,
which is classified generally to subchapter II (§151 et
seq.) of chapter 7 of this title. For complete classifica-
tion of this Act to the Code, see section 167 of this title
and Tables.

§2104. Administration and enforcement of re-
quirements

(a) Civil actions against employers

(1) Any employer who orders a plant closing or
mass layoff in violation of section 2102 of this
title shall be liable to each aggrieved employee
who suffers an employment loss as a result of
such closing or layoff for—

(A) back pay for each day of violation at a
rate of compensation not less than the higher
of—

(i) the average regular rate received by
such employee during the last 3 years of the
employee’s employment; or

(ii) the final regular rate received by such
employee; and

(B) benefits under an employee benefit plan
described in section 1002(3) of this title, includ-
ing the cost of medical expenses incurred dur-
ing the employment loss which would have
been covered under an employee benefit plan if
the employment loss had not occurred.

Such liability shall be calculated for the period
of the violation, up to a maximum of 60 days,
but in no event for more than one-half the num-
ber of days the employee was employed by the
employer.

(2) The amount for which an employer is liable
under paragraph (1) shall be reduced by—

(A) any wages paid by the employer to the
employee for the period of the violation;

(B) any voluntary and unconditional pay-
ment by the employer to the employee that is
not required by any legal obligation; and

(C) any payment by the employer to a third
party or trustee (such as premiums for health
benefits or payments to a defined contribution
pension plan) on behalf of and attributable to
the employee for the period of the violation.

In addition, any liability incurred under para-
graph (1) with respect to a defined benefit pen-
sion plan may be reduced by crediting the em-
ployee with service for all purposes under such a
plan for the period of the violation.

(3) Any employer who violates the provisions
of section 2102 of this title with respect to a unit
of local government shall be subject to a civil
penalty of not more than $500 for each day of
such violation, except that such penalty shall
not apply if the employer pays to each aggrieved
employee the amount for which the employer is
liable to that employee within 3 weeks from the
date the employer orders the shutdown or lay-
off.
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(4) If an employer which has violated this
chapter proves to the satisfaction of the court
that the act or omission that violated this chap-
ter was in good faith and that the employer had
reasonable grounds for believing that the act or
omission was not a violation of this chapter the
court may, in its discretion, reduce the amount
of the liability or penalty provided for in this
section.

(5) A person seeking to enforce such liability,
including a representative of employees or a
unit of local government aggrieved under para-
graph (1) or (3), may sue either for such person
or for other persons similarly situated, or both,
in any district court of the United States for
any district in which the violation is alleged to
have occurred, or in which the employer trans-
acts business.

(6) In any such suit, the court, in its discre-
tion, may allow the prevailing party a reason-
able attorney’s fee as part of the costs.

(7) For purposes of this subsection, the term,?!
“‘aggrieved employee’” means an employee who
has worked for the employer ordering the plant
closing or mass layoff and who, as a result of the
failure by the employer to comply with section
2102 of this title, did not receive timely notice
either directly or through his or her representa-
tive as required by section 2102 of this title.

(b) Exclusivity of remedies

The remedies provided for in this section shall
be the exclusive remedies for any violation of
this chapter. Under this chapter, a Federal court
shall not have authority to enjoin a plant clos-
ing or mass layoff.

(Pub. L. 100-379, §5, Aug. 4, 1988, 102 Stat. 893.)

§2105. Procedures in addition to other rights of
employees

The rights and remedies provided to employ-
ees by this chapter are in addition to, and not in
lieu of, any other contractual or statutory
rights and remedies of the employees, and are
not intended to alter or affect such rights and
remedies, except that the period of notification
required by this chapter shall run concurrently
with any period of notification required by con-
tract or by any other statute.

(Pub. L. 100-379, §6, Aug. 4, 1988, 102 Stat. 894.)

§2106. Procedures encouraged where not re-
quired

It is the sense of Congress that an employer
who is not required to comply with the notice
requirements of section 2102 of this title should,
to the extent possible, provide notice to its em-
ployees about a proposal to close a plant or per-
manently reduce its workforce.

(Pub. L. 100-379, §7, Aug. 4, 1988, 102 Stat. 894.)
§2107. Authority to prescribe regulations

(a) The Secretary of Labor shall prescribe such
regulations as may be necessary to carry out
this chapter. Such regulations shall, at a mini-
mum, include interpretative regulations de-
scribing the methods by which employers may

180 in original. The comma probably should not appear.
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provide for appropriate service of notice as re-
quired by this chapter.

(b) The mailing of notice to an employee’s last
known address or inclusion of notice in the em-
ployee’s paycheck will be considered acceptable
methods for fulfillment of the employer’s obli-
gation to give notice to each affected employee
under this chapter.

(Pub. L. 100-379, §8, Aug. 4, 1988, 102 Stat. 894.)
§ 2108. Effect on other laws

The giving of notice pursuant to this chapter,
if done in good faith compliance with this chap-
ter, shall not constitute a violation of the Na-
tional Labor Relations Act [29 U.S.C. 151 et seq.]
or the Railway Labor Act [45 U.S.C. 151 et seq.].

(Pub. L. 100-379, §9, Aug. 4, 1988, 102 Stat. 894.)

REFERENCES IN TEXT

The National Labor Relations Act, referred to in
text, is act July 5, 1935, ch. 372, 49 Stat. 452, as amend-
ed, which is classified generally to subchapter II (§151
et seq.) of chapter 7 of this title. For complete classi-
fication of this Act to the Code, see section 167 of this
title and Tables.

The Railway Labor Act, referred to in text, is act
May 20, 1926, ch. 347, 44 Stat. 577, as amended, which is
classified principally to chapter 8 (§151 et seq.) of Title
45, Railroads. For complete classification of this Act to
the Code, see section 151 of Title 45 and Tables.

§2109. Report on employment and international
competitiveness

Two years after August 4, 1988, the Comptrol-
ler General shall submit to the Committee on
Small Business of both the House and Senate,
the Committee on Labor and Human Resources,
and the Committee on Education and Labor a
report containing a detailed and objective
analysis of the effect of this chapter on employ-
ers (especially small- and medium-sized busi-
nesses), the economy (international competi-
tiveness), and employees (in terms of levels and
conditions of employment). The Comptroller
General shall assess both costs and benefits, in-
cluding the effect on productivity, competitive-
ness, unemployment rates and compensation,
and worker retraining and readjustment.

(Pub. L. 100-379, §10, Aug. 4, 1988, 102 Stat. 894.)

CHANGE OF NAME

Committee on Small Business of Senate changed to
Committee on Small Business and Entrepreneurship of
Senate. See Senate Resolution No. 123, One Hundred
Seventh Congress, June 29, 2001.

Committee on Labor and Human Resources of Senate
changed to Committee on Health, Education, Labor,
and Pensions of Senate by Senate Resolution No. 20,
One Hundred Sixth Congress, Jan. 19, 1999.

CHAPTER 24—TECHNOLOGY RELATED AS-
SISTANCE FOR INDIVIDUALS WITH DIS-
ABILITIES

§§ 2201, 2202. Repealed. Pub. L. 105-394, title IV,
§401, Nov. 13, 1998, 112 Stat. 3661

Section 2201, Pub. L. 100-407, §2, Aug. 19, 1988, 102
Stat. 1044; Pub. L. 103-218, §3, Mar. 9, 1994, 108 Stat. 51,
related to findings, purposes, and policy.

Section 2202, Pub. L. 100-407, §3, Aug. 19, 1988, 102
Stat. 1046; Pub. L. 103-218, §4, Mar. 9, 1994, 108 Stat. 54;
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