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health savings accounts during the calendar 
year. 

(d) Exception 

For purposes of applying section 4980E to a 
contribution to a health savings account of an 
employee who is not a highly compensated em-
ployee (as defined in section 414(q)), highly com-
pensated employees shall not be treated as com-
parable participating employees. 

(Added Pub. L. 108–173, title XII, § 1201(d)(4)(A), 
Dec. 8, 2003, 117 Stat. 2478; amended Pub. L. 
109–432, div. A, title III, § 306(a), Dec. 20, 2006, 120 
Stat. 2951.) 

AMENDMENTS 

2006—Subsec. (d). Pub. L. 109–432 added subsec. (d). 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title III, § 306(b), Dec. 20, 2006, 
120 Stat. 2951, provided that: ‘‘The amendment made by 
this section [amending this section] shall apply to tax-
able years beginning after December 31, 2006.’’ 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 2003, see section 1201(k) of Pub. L. 108–173, set 
out as an Effective Date of 2003 Amendment note under 
section 62 of this title. 

CHAPTER 44—QUALIFIED INVESTMENT 
ENTITIES 

Sec. 

4981. Excise tax on undistributed income of real es-
tate investment trusts. 

4982. Excise tax on undistributed income of regu-
lated investment companies. 

AMENDMENTS 

1986—Pub. L. 99–514, title VI, § 651(c), Oct. 22, 1986, 100 
Stat. 2297, substituted: ‘‘QUALIFIED INVESTMENT 
ENTITIES’’ for ‘‘REAL ESTATE INVESTMENT 
TRUSTS’’ as chapter heading, substituted ‘‘Excise tax 
on undistributed income of real estate investment 
trusts’’ for ‘‘Excise tax based on certain real estate in-
vestment trust taxable income not distributed during 
the taxable year’’ in item 4981, and added item 4982. 

1976—Pub. L. 94–455, title XVI, § 1605(a), Oct. 4, 1976, 90 
Stat. 1754, added chapter heading and section analysis. 

§ 4981. Excise tax on undistributed income of 
real estate investment trusts 

(a) Imposition of tax 

There is hereby imposed a tax on every real 
estate investment trust for each calendar year 
equal to 4 percent of the excess (if any) of— 

(1) the required distribution for such cal-
endar year, over 

(2) the distributed amount for such calendar 
year. 

(b) Required distribution 

For purposes of this section— 

(1) In general 

The term ‘‘required distribution’’ means, 
with respect to any calendar year, the sum 
of— 

(A) 85 percent of the real estate invest-
ment trust’s ordinary income for such cal-
endar year, plus 

(B) 95 percent of the real estate invest-
ment trust’s capital gain net income for 
such calendar year. 

(2) Increase by prior year shortfall 

The amount determined under paragraph (1) 
for any calendar year shall be increased by the 
excess (if any) of— 

(A) the grossed up required distribution for 
the preceding calendar year, over 

(B) the distributed amount for such pre-
ceding calendar year. 

(3) Grossed up required distribution 

The grossed up required distribution for any 
calendar year is the required distribution for 
such year determined— 

(A) with the application of paragraph (2) to 
such taxable year, and 

(B) by substituting ‘‘100 percent’’ for each 
percentage set forth in paragraph (1). 

(c) Distributed amount 

For purposes of this section— 

(1) In general 

The term ‘‘distributed amount’’ means, with 
respect to any calendar year, the sum of— 

(A) the deduction for dividends paid (as de-
fined in section 561) during such calendar 
year (but computed without regard to that 
portion of such deduction which is attrib-
utable to the amount excluded under section 
857(b)(2)(D)), and 

(B) any amount on which tax is imposed 
under subsection (b)(1) or (b)(3)(A) of section 
857 for any taxable year ending in such cal-
endar year. 

(2) Increase by prior year overdistribution 

The amount determined under paragraph (1) 
for any calendar year shall be increased by the 
excess (if any) of— 

(A) the distributed amount for the preced-
ing calendar year (determined with the ap-
plication of this paragraph to such preceding 
calendar year), over 

(B) the grossed up required distribution for 
such preceding calendar year. 

(3) Determination of dividends paid 

The amount of the dividends paid during any 
calendar year shall be determined without re-
gard to the provisions of section 858. 

(d) Time for payment of tax 

The tax imposed by this section for any cal-
endar year shall be paid on or before March 15 of 
the following calendar year. 

(e) Definitions and special rules 

For purposes of this section— 

(1) Ordinary income 

The term ‘‘ordinary income’’ means the real 
estate investment trust taxable income (as de-
fined in section 857(b)(2)) determined— 

(A) without regard to subparagraph (B) of 
section 857(b)(2), 

(B) by not taking into account any gain or 
loss from the sale or exchange of a capital 
asset, and 

(C) by treating the calendar year as the 
trust’s taxable year. 

(2) Capital gain net income 

(A) In general 

The term ‘‘capital gain net income’’ has 
the meaning given such term by section 
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1222(9) (determined by treating the calendar 
year as the trust’s taxable year). 

(B) Reduction for net ordinary loss 

The amount determined under subpara-
graph (A) shall be reduced by the amount of 
the trust’s net ordinary loss for the taxable 
year. 

(C) Net ordinary loss 

For purposes of this paragraph, the net or-
dinary loss for the calendar year is the 
amount which would be net operating loss of 
the trust for the calendar year if the amount 
of such loss were determined in the same 
manner as ordinary income is determined 
under paragraph (1). 

(3) Treatment of deficiency distributions 

In the case of any deficiency dividend (as de-
fined in section 860(f))— 

(A) such dividend shall be taken into ac-
count when paid without regard to section 
860, and 

(B) any income giving rise to the adjust-
ment shall be treated as arising when the 
dividend is paid. 

(Added Pub. L. 94–455, title XVI, § 1605(a), Oct. 4, 
1976, 90 Stat. 1754; amended Pub. L. 99–514, title 
VI, § 668(a), Oct. 22, 1986, 100 Stat. 2306; Pub. L. 
100–647, title I, § 1006(s)(1), (3), Nov. 10, 1988, 102 
Stat. 3418.) 

AMENDMENTS 

1988—Subsec. (c)(1)(A). Pub. L. 100–647, § 1006(s)(3), in-
serted ‘‘(but computed without regard to that portion 
of such deduction which is attributable to the amount 
excluded under section 857(b)(2)(D)’’ after ‘‘such cal-
endar year’’. 

Subsec. (e)(2). Pub. L. 100–647, § 1006(s)(1), amended 
par. (2) generally, designating existing provisions as 
subpar. (A) and adding subpars. (B) and (C). 

1986—Pub. L. 99–514 substituted ‘‘Excise tax on undis-
tributed income of real estate investment trusts’’ for 
‘‘Excise tax based on certain real estate investment 
trust taxable income not distributed during the taxable 
year’’ as section catchline and amended text generally. 
Prior to amendment text read as follows: ‘‘Effective 
with respect to taxable years beginning after December 
31, 1979, there is hereby imposed on each real estate in-
vestment trust for the taxable year a tax equal to 3 
percent of the amount (if any) by which 75 percent of 
the real estate investment trust taxable income (as de-
fined in section 857(b)(2), but determined without re-
gard to section 857(b)(2)(B), and by excluding any net 
capital gain for the taxable year) exceeds the amount 
of the dividends paid deduction (as defined in section 
561, but computed without regard to capital gains divi-
dends as defined in section 857(b)(3)(C) and without re-
gard to any dividend paid after the close of the taxable 
year) for the taxable year. For purposes of the preced-
ing sentence, the determination of the real estate in-
vestment trust taxable income shall be made by taking 
into account only the amount and character of the 
items of income and deduction as reported by such 
trust in its return for the taxable year.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to calendar 
years beginning after Dec. 31, 1986, see section 669(b) of 

Pub. L. 99–514, set out as a note under section 856 of 
this title. 

§ 4982. Excise tax on undistributed income of reg-
ulated investment companies 

(a) Imposition of tax 

There is hereby imposed a tax on every regu-
lated investment company for each calendar 
year equal to 4 percent of the excess (if any) of— 

(1) the required distribution for such cal-
endar year, over 

(2) the distributed amount for such calendar 
year. 

(b) Required distribution 

For purposes of this section— 

(1) In general 

The term ‘‘required distribution’’ means, 
with respect to any calendar year, the sum 
of— 

(A) 98 percent of the regulated investment 
company’s ordinary income for such cal-
endar year, plus 

(B) 98 percent of the regulated investment 
company’s capital gain net income for the 1- 
year period ending on October 31 of such cal-
endar year. 

(2) Increase by prior year shortfall 

The amount determined under paragraph (1) 
for any calendar year shall be increased by the 
excess (if any) of— 

(A) the grossed up required distribution for 
the preceding calendar year, over 

(B) the distributed amount for such pre-
ceding calendar year. 

(3) Grossed up required distribution 

The grossed up required distribution for any 
calendar year is the required distribution for 
such year determined— 

(A) with the application of paragraph (2) to 
such taxable year, and 

(B) by substituting ‘‘100 percent’’ for each 
percentage set forth in paragraph (1). 

(c) Distributed amount 

For purposes of this section— 

(1) In general 

The term ‘‘distributed amount’’ means, with 
respect to any calendar year, the sum of— 

(A) the deduction for dividends paid (as de-
fined in section 561) during such calendar 
year, and 

(B) any amount on which tax is imposed 
under subsection (b)(1) or (b)(3)(A) of section 
852 for any taxable year ending in such cal-
endar year. 

(2) Increase by prior year overdistribution 

The amount determined under paragraph (1) 
for any calendar year shall be increased by the 
excess (if any) of— 

(A) the distributed amount for the preced-
ing calendar year (determined with the ap-
plication of this paragraph to such preceding 
calendar year), over 

(B) the grossed up required distribution for 
such preceding calendar year. 

(3) Determination of dividends paid 

The amount of the dividends paid during any 
calendar year shall be determined without re-
gard to— 
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(A) the provisions of section 855, and 
(B) any exempt-interest dividend as de-

fined in section 852(b)(5). 

(d) Time for payment of tax 

The tax imposed by this section for any cal-
endar year shall be paid on or before March 15 of 
the following calendar year. 

(e) Definitions and special rules 

For purposes of this section— 

(1) Ordinary income 

The term ‘‘ordinary income’’ means the in-
vestment company taxable income (as defined 
in section 852(b)(2)) determined— 

(A) without regard to subparagraphs (A) 
and (D) of section 852(b)(2), 

(B) by not taking into account any gain or 
loss from the sale or exchange of a capital 
asset, and 

(C) by treating the calendar year as the 
company’s taxable year. 

(2) Capital gain net income 

(A) In general 

Except as provided in subparagraph (B), 
the term ‘‘capital gain net income’’ has the 
meaning given such term by section 1222(9) 
(determined by treating the 1-year period 
ending on October 31 of any calendar year as 
the company’s taxable year). 

(B) Reduction by net ordinary loss for cal-
endar year 

The amount determined under subpara-
graph (A) shall be reduced (but not below the 
net capital gain) by the amount of the com-
pany’s net ordinary loss for the calendar 
year. 

(C) Definitions 

For purposes of this paragraph— 

(i) Net capital gain 

The term ‘‘net capital gain’’ has the 
meaning given such term by section 
1222(11) (determined by treating the 1-year 
period ending on October 31 of the calendar 
year as the company’s taxable year). 

(ii) Net ordinary loss 

The net ordinary loss for the calendar 
year is the amount which would be the net 
operating loss of the company for the cal-
endar year if the amount of such loss were 
determined in the same manner as ordi-
nary income is determined under para-
graph (1). 

(3) Treatment of deficiency distributions 

In the case of any deficiency dividend (as de-
fined in section 860(f))— 

(A) such dividend shall be taken into ac-
count when paid without regard to section 
860, and 

(B) any income giving rise to the adjust-
ment shall be treated as arising when the 
dividend is paid. 

(4) Election to use taxable year in certain cases 

(A) In general 

If— 
(i) the taxable year of the regulated in-

vestment company ends with the month of 
November or December, and 

(ii) such company makes an election 
under this paragraph, 

subsection (b)(1)(B) and paragraph (2) of this 
subsection shall be applied by taking into 
account the company’s taxable year in lieu 
of the 1-year period ending on October 31 of 
the calendar year. 

(B) Election revocable only with consent 

An election under this paragraph, once 
made, may be revoked only with the consent 
of the Secretary. 

(5) Treatment of foreign currency gains and 
losses after October 31 of calendar year 

Any foreign currency gain or loss which is 
attributable to a section 988 transaction and 
which is properly taken into account for the 
portion of the calendar year after October 31 
shall not be taken into account in determining 
the amount of the ordinary income of the reg-
ulated investment company for such calendar 
year but shall be taken into account in deter-
mining the ordinary income of the investment 
company for the following calendar year. In 
the case of any company making an election 
under paragraph (4), the preceding sentence 
shall be applied by substituting the last day of 
the company’s taxable year for October 31. 

(6) Treatment of gain recognized under section 
1296 

For purposes of determining a regulated in-
vestment company’s ordinary income— 

(A) notwithstanding paragraph (1)(C), sec-
tion 1296 shall be applied as if such compa-
ny’s taxable year ended on October 31, and 

(B) any ordinary gain or loss from an ac-
tual disposition of stock in a passive foreign 
investment company during the portion of 
the calendar year after October 31 shall be 
taken into account in determining such reg-
ulated investment company’s ordinary in-
come for the following calendar year. 

In the case of a company making an election 
under paragraph (4), the preceding sentence 
shall be applied by substituting the last day of 
the company’s taxable year for October 31. 

(f) Exception for certain regulated investment 
companies 

This section shall not apply to any regulated 
investment company for any calendar year if at 
all times during such calendar year each share-
holder in such company was either— 

(1) a trust described in section 401(a) and ex-
empt from tax under section 501(a), or 

(2) a segregated asset account of a life insur-
ance company held in connection with vari-
able contracts (as defined in section 817(d)). 

For purposes of the preceding sentence, any 
shares attributable to an investment in the reg-
ulated investment company (not exceeding 
$250,000) made in connection with the organiza-
tion of such company shall not be taken into ac-
count. 

(Added Pub. L. 99–514, title VI, § 651(a), Oct. 22, 
1986, 100 Stat. 2294; amended Pub. L. 100–203, title 
X, § 10104(b)(1), Dec. 22, 1987, 101 Stat. 1330–387; 
Pub. L. 100–647, title I, § 1006(l)(2), (5), (6), Nov. 10, 
1988, 102 Stat. 3413, 3414; Pub. L. 101–239, title 
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VII, § 7204(a)(1), Dec. 19, 1989, 103 Stat. 2334; Pub. 
L. 105–34, title XI, § 1122(c)(1), Aug. 5, 1997, 111 
Stat. 976.) 

AMENDMENTS 

1997—Subsec. (e)(6). Pub. L. 105–34 added par. (6). 
1989—Subsec. (b)(1)(A). Pub. L. 101–239 substituted ‘‘98 

percent’’ for ‘‘97 percent’’. 
1988—Subsec. (e)(2). Pub. L. 100–647, § 1006(l)(2), amend-

ed par. (2) generally. Prior to amendment, par. (2) read 
as follows: ‘‘The term ‘capital gain net income’ has the 
meaning given to such term by section 1222(9) (deter-
mined by treating the 1-year period ending on October 
31 of any calendar year as the company’s taxable 
year).’’ 

Subsec. (e)(5). Pub. L. 100–647, § 1006(l)(5), added par. 
(5). 

Subsec. (f). Pub. L. 100–647, § 1006(l)(6), added subsec. 
(f). 

1987—Subsec. (b)(1)(B). Pub. L. 100–203 substituted ‘‘98 
percent’’ for ‘‘90 percent’’. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 applicable to taxable 
years of United States persons beginning after Dec. 31, 
1997, and to taxable years of foreign corporations end-
ing with or within such taxable years of United States 
persons, see section 1124 of Pub. L. 105–34, set out as a 
note under section 532 of this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Section 7204(a)(2) of Pub. L. 101–239 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to calendar years ending after July 
10, 1989.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 10104(b)(2) of Pub. L. 100–203 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall take effect as if included in the amend-
ments made by section 651 of the Tax Reform Act of 
1986 [section 651 of Pub. L. 99–514, see Effective Date 
note below].’’ 

EFFECTIVE DATE 

Section 651(d) of Pub. L. 99–514 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion and amending sections 852 and 855 of this title] 
shall apply to calendar years beginning after December 
31, 1986.’’ 

CHAPTER 45—PROVISIONS RELATING TO 
EXPATRIATED ENTITIES 

Sec. 

4985. Stock compensation of insiders in expatriated 
corporations. 

PRIOR PROVISIONS 

A prior chapter 45, consisting of sections 4986 to 4998, 
related to windfall profit tax on domestic crude oil, 
prior to repeal by Pub. L. 100–418, title I, § 1941(a), (c), 
Aug. 23, 1988, 102 Stat. 1322, 1324, applicable to crude oil 
removed from the premises on or after Aug. 23, 1988. 

§ 4985. Stock compensation of insiders in expatri-
ated corporations 

(a) Imposition of tax 

In the case of an individual who is a disquali-
fied individual with respect to any expatriated 

corporation, there is hereby imposed on such 
person a tax equal to— 

(1) the rate of tax specified in section 
1(h)(1)(C), multiplied by 

(2) the value (determined under subsection 
(b)) of the specified stock compensation held 
(directly or indirectly) by or for the benefit of 
such individual or a member of such individ-
ual’s family (as defined in section 267) at any 
time during the 12-month period beginning on 
the date which is 6 months before the expa-
triation date. 

(b) Value 

For purposes of subsection (a)— 

(1) In general 

The value of specified stock compensation 
shall be— 

(A) in the case of a stock option (or other 
similar right) or a stock appreciation right, 
the fair value of such option or right, and 

(B) in any other case, the fair market 
value of such compensation. 

(2) Date for determining value 

The determination of value shall be made— 
(A) in the case of specified stock com-

pensation held on the expatriation date, on 
such date, 

(B) in the case of such compensation which 
is canceled during the 6 months before the 
expatriation date, on the day before such 
cancellation, and 

(C) in the case of such compensation which 
is granted after the expatriation date, on the 
date such compensation is granted. 

(c) Tax to apply only if shareholder gain recog-
nized 

Subsection (a) shall apply to any disqualified 
individual with respect to an expatriated cor-
poration only if gain (if any) on any stock in 
such corporation is recognized in whole or part 
by any shareholder by reason of the acquisition 
referred to in section 7874(a)(2)(B)(i) with respect 
to such corporation. 

(d) Exception where gain recognized on com-
pensation 

Subsection (a) shall not apply to— 
(1) any stock option which is exercised on 

the expatriation date or during the 6-month 
period before such date and to the stock ac-
quired in such exercise, if income is recognized 
under section 83 on or before the expatriation 
date with respect to the stock acquired pursu-
ant to such exercise, and 

(2) any other specified stock compensation 
which is exercised, sold, exchanged, distrib-
uted, cashed-out, or otherwise paid during 
such period in a transaction in which income, 
gain, or loss is recognized in full. 

(e) Definitions 

For purposes of this section— 

(1) Disqualified individual 

The term ‘‘disqualified individual’’ means, 
with respect to a corporation, any individual 
who, at any time during the 12-month period 
beginning on the date which is 6 months before 
the expatriation date— 
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