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§ 435. Levels of compensation of certain contrac-
tor personnel not allowable as costs under 
certain contracts 

(a) Determination required 

For purposes of section 2324(e)(1)(P) of title 10 
and section 256(e)(1)(P) of this title, the Admin-
istrator shall review commercially available 
surveys of executive compensation and, on the 
basis of the results of the review, determine a 
benchmark compensation amount to apply for 
each fiscal year. In making determinations 
under this subsection the Administrator shall 
consult with the Director of the Defense Con-
tract Audit Agency and such other officials of 
executive agencies as the Administrator consid-
ers appropriate. 

(b) Benchmark compensation amount 

The benchmark compensation amount applica-
ble for a fiscal year is the median amount of the 
compensation provided for all senior executives 
of all benchmark corporations for the most re-
cent year for which data is available at the time 
the determination under subsection (a) of this 
section is made. 

(c) Definitions 

In this section: 
(1) The term ‘‘compensation’’, for a fiscal 

year, means the total amount of wages, salary, 
bonuses and deferred compensation for the fis-
cal year, whether paid, earned, or otherwise 
accruing, as recorded in an employer’s cost ac-
counting records for the fiscal year. 

(2) The term ‘‘senior executives’’, with re-
spect to a contractor, means the five most 
highly compensated employees in manage-
ment positions at each home office and each 
segment of the contractor. 

(3) The term ‘‘benchmark corporation’’, with 
respect to a fiscal year, means a publicly- 
owned United States corporation that has an-
nual sales in excess of $50,000,000 for the fiscal 
year. 

(4) The term ‘‘publicly-owned United States 
corporation’’ means a corporation organized 
under the laws of a State of the United States, 
the District of Columbia, the Commonwealth 
of Puerto Rico, or a possession of the United 
States the voting stock of which is publicly 
traded. 

(5) The term ‘‘fiscal year’’ means a fiscal 
year established by a contractor for account-
ing purposes. 

(Pub. L. 93–400, § 39, as added Pub. L. 105–85, div. 
A, title VIII, § 808(c)(1), Nov. 18, 1997, 111 Stat. 
1837; amended Pub. L. 105–261, div. A, title VIII, 
§ 804(c)(1), Oct. 17, 1998, 112 Stat. 2083.) 

CODIFICATION 

Another section 39 of Pub. L. 93–400 was renumbered 

section 40 and is classified to section 436 of this title. 

AMENDMENTS 

1998—Subsec. (c)(2). Pub. L. 105–261 amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘The term ‘senior executive’, with respect to a corpora-

tion, means— 

‘‘(A) the chief executive officer of the corporation 

or any individual acting in a similar capacity for the 

corporation; 

‘‘(B) the four most highly compensated employees 

in management positions of the corporation other 

than the chief executive officer; and 

‘‘(C) in the case of a corporation that has compo-

nents which report directly to the corporate head-

quarters, the five most highly compensated individ-

uals in management positions at each such compo-

nent.’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–261 applicable with re-

spect to costs of compensation of senior executives in-

curred after Jan. 1, 1999, under covered contracts en-

tered into before, on, or after Oct. 17, 1998, see section 

804(d) of Pub. L. 105–261, set out as a note under section 

2324 of Title 10, Armed Forces. 

EFFECTIVE DATE 

Section 808(e) of Pub. L. 105–85 provided that: ‘‘The 

amendments made by this section [enacting this sec-

tion and amending section 256 of this title and section 

2324 of Title 10, Armed Forces] shall— 

‘‘(1) take effect on the date that is 90 days after the 

date of the enactment of this Act [Nov. 18, 1997]; and 

‘‘(2) apply with respect to costs of compensation in-

curred after January 1, 1998, under covered contracts 

entered into before, on, or after the date of the enact-

ment of this Act.’’ 

REGULATIONS 

Section 808(d) of Pub. L. 105–85 provided that: ‘‘Regu-

lations implementing the amendments made by this 

section [see Effective Date note set out above] shall be 

published in the Federal Register not later than the ef-

fective date of the amendments under subsection (e) 

[see Effective Date note set out above].’’ 

EXCLUSIVE APPLICABILITY OF PROVISIONS LIMITING AL-

LOWABILITY OF COMPENSATION FOR CERTAIN CONTRAC-

TOR PERSONNEL 

Section 808(f) of Pub. L. 105–85 provided that: ‘‘Not-

withstanding any other provision of law, no other limi-

tation in law on the allowability of costs of compensa-

tion of senior executives under covered contracts shall 

apply to such costs of compensation incurred after Jan-

uary 1, 1998.’’ 

DEFINITIONS FOR PURPOSES OF SECTION 808 OF 

PUB. L. 105–85 

Section 808(g) of Pub. L. 105–85, as amended by Pub. 

L. 105–261, div. A, title VIII, § 804(c)(2), Oct. 17, 1998, 112 

Stat. 2083, provided that: ‘‘In this section [enacting this 

section, amending section 256 of this title and section 

2324 of Title 10, Armed Forces, and enacting provisions 

set out as notes under this section]: 

‘‘(1) The term ‘covered contract’ has the meaning 

given such term in section 2324(l) of title 10, United 

States Code, and section 306(l) of the Federal Prop-

erty and Administrative Services Act of 1949 (41 

U.S.C. 256(l)). 

‘‘(2) The terms ‘compensation’ and ‘senior execu-

tives’ have the meanings given such terms in section 

2324(l) of title 10, United States Code, and section 

306(m) of the Federal Property and Administrative 

Services Act of 1949.’’ 

§ 436. Protection of constitutional rights of con-
tractors 

(a) Prohibition 

A contractor may not be required, as a condi-
tion for entering into a contract with the Fed-
eral Government, to waive any right under the 
Constitution for any purpose related to Chemi-
cal Weapons Convention Implementation Act of 
1997 [22 U.S.C. 6701 et seq.] or the Chemical 
Weapons Convention (as defined in section 3 of 
such Act [22 U.S.C. 6701]). 
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(b) Construction 

Nothing in subsection (a) of this section shall 
be construed to prohibit an executive agency 
from including in a contract a clause that re-
quires the contractor to permit inspections for 
the purpose of ensuring that the contractor is 
performing the contract in accordance with the 
provisions of the contract. 

(Pub. L. 93–400, § 40, formerly § 39, as added Pub. 
L. 105–277, div. I, title III, § 308(a), Oct. 21, 1998, 
112 Stat. 2681–879; renumbered § 40, Pub. L. 
108–136, div. A, title XIV, § 1431(d)(2), Nov. 24, 
2003, 117 Stat. 1672.) 

REFERENCES IN TEXT 

The Chemical Weapons Convention Implementation 

Act of 1997, referred to in subsec. (a), probably means 

the Chemical Weapons Convention Implementation Act 

of 1998, which is div. I of Pub. L. 105–277, Oct. 21, 1998, 

112 Stat. 2681–856, and is classified principally to chap-

ter 75 (§ 6701 et seq.) of Title 22, Foreign Relations and 

Intercourse. For complete classification of this Act to 

the Code, see Short Title note set out under section 

6701 of Title 22 and Tables. 

§ 437. Incentives for efficient performance of 
services contracts 

(a) Incentive for use of performance-based serv-
ices contracts 

A performance-based contract for the procure-
ment of services entered into by an executive 
agency or a performance-based task order for 
services issued by an executive agency may be 
treated as a contract for the procurement of 
commercial items if— 

(1) the value of the contract or task order is 
estimated not to exceed $25,000,000; 

(2) the contract or task order sets forth spe-
cifically each task to be performed and, for 
each task— 

(A) defines the task in measurable, mis-
sion-related terms; 

(B) identifies the specific end products or 
output to be achieved; and 

(C) contains firm, fixed prices for specific 
tasks to be performed or outcomes to be 
achieved; and 

(3) the source of the services provides simi-
lar services to the general public under terms 
and conditions similar to those offered to the 
Federal Government. 

(b) Regulations 

The regulations implementing this section 
shall require agencies to collect and maintain 
reliable data sufficient to identify the contracts 
or task orders treated as contracts for commer-
cial items using the authority of this section. 
The data may be collected using the Federal 
Procurement Data System or other reporting 
mechanism. 

(c) Report 

Not later than two years after November 24, 
2003, the Director of the Office of Management 
and Budget shall prepare and submit to the 
Committees on Governmental Affairs and on 
Armed Services of the Senate and the Commit-
tees on Government Reform and on Armed Serv-
ices of the House of Representatives a report on 
the contracts or task orders treated as contracts 

for commercial items using the authority of this 
section. The report shall include data on the use 
of such authority both government-wide and for 
each department and agency. 

(d) Expiration 

The authority under this section shall expire 
10 years after November 24, 2003. 

(Pub. L. 93–400, § 41, as added Pub. L. 108–136, div. 
A, title XIV, § 1431(a), Nov. 24, 2003, 117 Stat. 
1671.) 

CHANGE OF NAME 

Committee on Government Reform of House of Rep-
resentatives changed to Committee on Oversight and 
Government Reform of House of Representatives by 
House Resolution No. 6, One Hundred Tenth Congress, 
Jan. 5, 2007. 

§ 438. Civilian Board of Contract Appeals 

(a) Board established 

There is established in the General Services 
Administration a board of contract appeals to be 
known as the Civilian Board of Contract Appeals 
(in this section referred to as the ‘‘Civilian 
Board’’). 

(b) Membership 

(1) Appointment 

(A) The Civilian Board shall consist of mem-
bers appointed by the Administrator of Gen-
eral Services (in consultation with the Admin-
istrator for Federal Procurement Policy) from 
a register of applicants maintained by the Ad-
ministrator of General Services, in accordance 
with rules issued by the Administrator of Gen-
eral Services (in consultation with the Admin-
istrator for Federal Procurement Policy) for 
establishing and maintaining a register of eli-
gible applicants and selecting Civilian Board 
members. The Administrator of General Serv-
ices shall appoint a member without regard to 
political affiliation and solely on the basis of 
the professional qualifications required to per-
form the duties and responsibilities of a Civil-
ian Board member. 

(B) The members of the Civilian Board shall 
be selected and appointed to serve in the same 
manner as administrative law judges ap-
pointed pursuant to section 3105 of title 5, with 
an additional requirement that such members 
shall have had not fewer than five years of ex-
perience in public contract law. 

(C) Notwithstanding subparagraph (B) and 
subject to paragraph (2), the following persons 
shall serve as Civilian Board members: any 
full-time member of any agency board of con-
tract appeals other than the Armed Services 
Board of Contract Appeals, the Postal Service 
Board of Contract Appeals, and the board of 
contract appeals of the Tennessee Valley Au-
thority serving as such on the day before the 
effective date of this section. 

(2) Removal 

Members of the Civilian Board shall be sub-
ject to removal in the same manner as admin-
istrative law judges, as provided in section 
7521 of title 5. 

(3) Compensation 

Compensation for members of the Civilian 
Board shall be determined under section 5372a 
of title 5. 
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