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(c) Functions 

(1) In general 

The Civilian Board shall have jurisdiction as 
provided by section 607(d) of this title. 

(2) Additional jurisdiction 

The Civilian Board may, with the concur-
rence of the Federal agency or agencies af-
fected— 

(A) assume jurisdiction over any addi-
tional category of laws or disputes over 
which an agency board of contract appeals 
established pursuant to section 607 of this 
title exercised jurisdiction before the effec-
tive date of this section; and 

(B) assume any other functions performed 
by such a board before such effective date on 
behalf of such agencies. 

(Pub. L. 93–400, § 42, as added Pub. L. 109–163, div. 
A, title VIII, § 847(a), Jan. 6, 2006, 119 Stat. 3391.) 

REFERENCES IN TEXT 

For the effective date of this section, referred to in 

subsecs. (b)(1)(C) and (c)(2), see Effective Date note 

below. 

Section 607 of this title, referred to in subsec. 

(c)(2)(A), was in the original ‘‘section 8 of the Contract 

Disputes Act’’, and was translated as reading ‘‘section 

8 of the Contract Disputes Act of 1978’’, to reflect the 

probable intent of Congress. 

CHANGE OF NAME 

References to an agency board of contract appeals 

other than the Armed Services Board of Contract Ap-

peals, the board of contract appeals of the Tennessee 

Valley Authority, or the Postal Service Board of Con-

tract Appeals, deemed to refer to the Civilian Board of 

Contract Appeals, see section 847(e) of Pub. L. 109–163, 

set out as a note under section 607 of this title. 

EFFECTIVE DATE 

Section effective 1 year after Jan. 6, 2006, see section 

847(g) of Pub. L. 109–163, set out as an Effective Date of 

2006 Amendment note under section 5372a of Title 5, 

Government Organization and Employees. 

TRANSFERS 

For transfer of personnel, property, etc. of agency 

boards of contract appeals to the Civilian Board of Con-

tract Appeals, with certain exceptions, see section 

847(b) of Pub. L. 109–163, set out as a note under section 

607 of this title. 

§ 439. Public-private competition required before 
conversion to contractor performance 

(a) Public-private competition 

(1) A function of an executive agency per-
formed by 10 or more agency civilian employees 
may not be converted, in whole or in part, to 
performance by a contractor unless the conver-
sion is based on the results of a public-private 
competition that— 

(A) formally compares the cost of perform-
ance of the function by agency civilian em-
ployees with the cost of performance by a con-
tractor; 

(B) creates an agency tender, including a 
most efficient organization plan, in accord-
ance with Office of Management and Budget 
Circular A–76, as implemented on May 29, 2003, 
or any successor circular; 

(C) includes the issuance of a solicitation; 

(D) determines whether the submitted offers 
meet the needs of the executive agency with 
respect to factors other than cost, including 
quality, reliability, and timeliness; 

(E) examines the cost of performance of the 
function by agency civilian employees and the 
cost of performance of the function by one or 
more contractors to demonstrate whether con-
verting to performance by a contractor will 
result in savings to the Government over the 
life of the contract, including— 

(i) the estimated cost to the Government 
(based on offers received) for performance of 
the function by a contractor; 

(ii) the estimated cost to the Government 
for performance of the function by agency 
civilian employees; and 

(iii) an estimate of all other costs and ex-
penditures that the Government would incur 
because of the award of such a contract; 

(F) requires continued performance of the 
function by agency civilian employees unless 
the difference in the cost of performance of 
the function by a contractor compared to the 
cost of performance of the function by agency 
civilian employees would, over all perform-
ance periods required by the solicitation, be 
equal to or exceed the lesser of— 

(i) 10 percent of the personnel-related costs 
for performance of that function in the agen-
cy tender; or 

(ii) $10,000,000; and 

(G) examines the effect of performance of 
the function by a contractor on the agency 
mission associated with the performance of 
the function. 

(2) A function that is performed by the execu-
tive agency and is reengineered, reorganized, 
modernized, upgraded, expanded, or changed to 
become more efficient, but still essentially pro-
vides the same service, shall not be considered a 
new requirement. 

(3) In no case may a function being performed 
by executive agency personnel be— 

(A) modified, reorganized, divided, or in any 
way changed for the purpose of exempting the 
conversion of the function from the require-
ments of this section; or 

(B) converted to performance by a contrac-
tor to circumvent a civilian personnel ceiling. 

(b) Requirement to consult employees 

(1) Each civilian employee of an executive 
agency responsible for determining under Office 
of Management and Budget Circular A–76 wheth-
er to convert to contractor performance any 
function of the executive agency— 

(A) shall, at least monthly during the devel-
opment and preparation of the performance 
work statement and the management effi-
ciency study used in making that determina-
tion, consult with civilian employees who will 
be affected by that determination and consider 
the views of such employees on the develop-
ment and preparation of that statement and 
that study; and 

(B) may consult with such employees on 
other matters relating to that determination. 

(2)(A) In the case of employees represented by 
a labor organization accorded exclusive recogni-
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tion under section 7111 of title 5, consultation 
with representatives of that labor organization 
shall satisfy the consultation requirement in 
paragraph (1). 

(B) In the case of employees other than em-
ployees referred to in subparagraph (A), con-
sultation with appropriate representatives of 
those employees shall satisfy the consultation 
requirement in paragraph (1). 

(C) The head of each executive agency shall 
prescribe regulations to carry out this sub-
section. The regulations shall include provisions 
for the selection or designation of appropriate 
representatives of employees referred to in para-
graph (2)(B) for purposes of consultation re-
quired by paragraph (1). 

(c) Congressional notification 

(1) Before commencing a public-private com-
petition under subsection (a), the head of an ex-
ecutive agency shall submit to Congress a report 
containing the following: 

(A) The function for which such public-pri-
vate competition is to be conducted. 

(B) The location at which the function is 
performed by agency civilian employees. 

(C) The number of agency civilian employee 
positions potentially affected. 

(D) The anticipated length and cost of the 
public-private competition, and a specific 
identification of the budgetary line item from 
which funds will be used to cover the cost of 
the public-private competition. 

(E) A certification that a proposed perform-
ance of the function by a contractor is not a 
result of a decision by an official of an execu-
tive agency to impose predetermined con-
straints or limitations on such employees in 
terms of man years, end strengths, full-time 
equivalent positions, or maximum number of 
employees. 

(2) The report required under paragraph (1) 
shall include an examination of the potential 
economic effect of performance of the function 
by a contractor on— 

(A) agency civilian employees who would be 
affected by such a conversion in performance; 
and 

(B) the local community and the Govern-
ment, if more than 50 agency civilian employ-
ees perform the function. 

(3)(A) A representative individual or entity at 
a facility where a public-private competition is 
conducted may submit to the head of the execu-
tive agency an objection to the public-private 
competition on the grounds that the report re-
quired by paragraph (1) has not been submitted 
or that the certification required by paragraph 
(1)(E) is not included in the report submitted as 
a condition for the public-private competition. 
The objection shall be in writing and shall be 
submitted within 90 days after the following 
date: 

(i) In the case of a failure to submit the re-
port when required, the date on which the rep-
resentative individual or an official of the rep-
resentative entity authorized to pose the ob-
jection first knew or should have known of 
that failure. 

(ii) In the case of a failure to include the cer-
tification in a submitted report, the date on 
which the report was submitted to Congress. 

(B) If the head of the executive agency deter-
mines that the report required by paragraph (1) 
was not submitted or that the required certifi-
cation was not included in the submitted report, 
the function for which the public-private com-
petition was conducted for which the objection 
was submitted may not be the subject of a solic-
itation of offers for, or award of, a contract 
until, respectively, the report is submitted or a 
report containing the certification in full com-
pliance with the certification requirement is 
submitted. 

(d) Exemption for the purchase of products and 
services of the blind and other severely 
handicapped persons 

This section shall not apply to a commercial 
or industrial type function of an executive agen-
cy that— 

(1) is included on the procurement list estab-
lished pursuant to section 2 of the Javits-Wag-
ner-O’Day Act (41 U.S.C. 47); or 

(2) is planned to be changed to performance 
by a qualified nonprofit agency for the blind 
or by a qualified nonprofit agency for other se-
verely handicapped persons in accordance with 
that Act [41 U.S.C. 46 et seq.]. 

(e) Inapplicability during war or emergency 

The provisions of this section shall not apply 
during war or during a period of national emer-
gency declared by the President or Congress. 

(Pub. L. 93–400, § 43, as added Pub. L. 110–181, div. 
A, title III, § 327(a), Jan. 28, 2008, 122 Stat. 63.) 

REFERENCES IN TEXT 

That Act, referred to in subsec. (d)(2), meaning the 

Javits-Wagner-O’Day Act, is act June 25, 1938, ch. 697, 

52 Stat. 1196, which is classified to sections 46 to 48c of 

this title. For complete classification of this Act to the 

Code, see Short Title note set out under section 46 of 

this title and Tables. 

§ 440. Contingency Contracting Corps 

(a) Establishment 

The Administrator of General Services, pursu-
ant to policies established by the Office of Man-
agement and Budget, and in consultation with 
the Secretary of Defense and the Secretary of 
Homeland Security, shall establish a Govern-
mentwide Contingency Contracting Corps (in 
this section referred to as the ‘‘Corps’’). The 
members of the Corps shall be available for de-
ployment in responding to an emergency or 
major disaster, or a contingency operation, both 
within or outside the continental United States. 

(b) Applicability 

The authorities provided in this section apply 
with respect to any procurement of property or 
services by or for an executive agency that, as 
determined by the head of such executive agen-
cy, are to be used— 

(1) in support of a contingency operation as 
defined in section 101(a)(13) of title 10; or 

(2) to respond to an emergency or major dis-
aster as defined in section 5122 of title 42. 

(c) Membership 

Membership in the Corps shall be voluntary 
and open to all Federal employees and members 
of the Armed Forces who are members of the 
Federal acquisition workforce. 


		Superintendent of Documents
	2019-10-25T10:48:32-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




