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than 18 months after Sept. 4, 1992, which report was to 

contain a summary of responses of business firms to 

the survey and a description of any trends found by 

Comptroller General in such responses, which specific 

information on responses and trends of small business 

concerns, small business concerns owned and controlled 

by women, and small business concerns owned and con-

trolled by socially and economically disadvantaged in-

dividuals. 

EVALUATION OF PREFERRED SURETY BOND GUARANTEE 

PROGRAM; REPORT 

Section 206 of title II of Pub. L. 100–590, as amended 

by Pub. L. 101–574, title II, § 216(b), Nov. 15, 1990, 104 

Stat. 2823, directed Comptroller General, not later than 

3 years after Nov. 3, 1988, to transmit a report to Con-

gress evaluating the preferred surety bond guarantee 

program, with such report to be transmitted not later 

than Mar. 1, 1994, and cover the period Oct. 1, 1990, 

through Sept. 30, 1993. 

§ 694c. Revolving fund for surety bond guaran-
tees 

(a) There is created within the Treasury a sep-
arate fund for guarantees which shall be avail-
able to the Administrator without fiscal year 
limitation as a revolving fund for the purposes 
of this part. All amounts received by the Admin-
istrator, including any moneys, property, or as-
sets derived by him from his operations in con-
nection with this part, shall be deposited in the 
fund. All expenses and payments, excluding ad-
ministrative expenses, pursuant to operations of 
the Administrator under this part shall be paid 
from the fund. 

(b) Such sums as may be appropriated to the 
Fund to carry out the programs authorized by 
this part shall be without fiscal year limitation. 

(Pub. L. 85–699, title IV, § 412, as added Pub. L. 
93–386, § 6(a)(4), Aug. 23, 1974, 88 Stat. 747; amend-
ed Pub. L. 94–305, title I, § 113, June 4, 1976, 90 
Stat. 667; Pub. L. 95–14, § 4, Mar. 24, 1977, 91 Stat. 
25; Pub. L. 95–89, title I, § 105, Aug. 4, 1977, 91 
Stat. 556; Pub. L. 96–302, title I, § 111, July 2, 1980, 
94 Stat. 837; Pub. L. 100–590, title II, § 208, Nov. 3, 
1988, 102 Stat. 3009.) 

AMENDMENTS 

1988—Pub. L. 100–590 designated existing provisions as 

subsec. (a) and added subsec. (b). 

1980—Pub. L. 96–302 repealed investment of idle funds 

provision, which is covered in section 694–2 of this title. 

1977—Pub. L. 95–89 prohibited payment of administra-

tive expenses from the fund and deleted provisions 

which authorized: a $110,000,000 appropriation of capital 

for the fund; and payment during the fiscal year into 

the Treasury as miscellaneous receipts, from the fund, 

of interest on the cumulative amount of appropriations 

available as capital to the fund less the average un-

disbursed cash balance in the fund during the year. 

Pub. L. 95–14 substituted ‘‘$110,000,000’’ for 

‘‘$56,500,000’’. 

1976—Pub. L. 94–305 substituted ‘‘$56,500,000’’ for 

‘‘$35,000,000’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–590 effective on expiration 

of 180 days after Nov. 3, 1988, see section 209 of Pub. L. 

100–590, set out as an Effective and Termination Dates 

of 1988 Amendment note under section 694b of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–302 effective Oct. 1, 1980, 

see section 507 of Pub. L. 96–302, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–89 effective Oct. 1, 1977, see 

section 106 of Pub. L. 95–89, set out as a note under sec-

tion 633 of this title. 

SUBCHAPTER V—LOANS TO STATE AND 
LOCAL DEVELOPMENT COMPANIES 

§ 695. State development companies 

(a) Congressional finding and declaration of pur-
pose 

The Congress hereby finds and declares that 
the purpose of this subchapter is to foster eco-
nomic development and to create or preserve job 
opportunities in both urban and rural areas by 
providing long-term financing for small business 
concerns through the development company pro-
gram authorized by this subchapter. 

(b) Loans; obligations of development companies 

The Administration is authorized to make 
loans to State development companies to assist 
in carrying out the purposes of this chapter. 
Any funds advanced under this subsection shall 
be in exchange for obligations of the develop-
ment company which bear interest at such rate, 
and contain such other terms, as the Adminis-
tration may fix, and funds may be so advanced 
without regard to the use and investment by the 
development company of funds secured by it 
from other sources. 

(c) Maximum loans to development companies 

The total amount of obligations purchased and 
outstanding at any one time by the Administra-
tion under this section from any one State de-
velopment company shall not exceed the total 
amount borrowed by it from all other sources. 
Funds advanced to a State development com-
pany under this section shall be treated on an 
equal basis with those funds borrowed by such 
company after August 21, 1958, regardless of 
source, which have the highest priority, except 
when this requirement is waived by the Admin-
istrator. 

(d) Eligibility for assistance 

In order to qualify for assistance under this 
subchapter, the development company must 
demonstrate that the project to be funded is di-
rected toward at least one of the following eco-
nomic development objectives— 

(1) the creation of job opportunities within 
two years of the completion of the project or 
the preservation or retention of jobs attrib-
utable to the project; 

(2) improving the economy of the locality, 
such as stimulating other business develop-
ment in the community, bringing new income 
into the area, or assisting the community in 
diversifying and stabilizing its economy; or 

(3) the achievement of one or more of the 
following public policy goals: 

(A) business district revitalization, 
(B) expansion of exports, 
(C) expansion of minority business devel-

opment or women-owned business develop-
ment, 

(D) rural development, 
(E) expansion of small business concerns 

owned and controlled by veterans, as defined 
in section 632(q) of this title, especially serv-
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ice-disabled veterans, as defined in such sec-
tion 632(q) of this title, 

(F) enhanced economic competition, in-
cluding the advancement of technology, plan 
retooling, conversion to robotics, or com-
petition with imports, 

(G) changes necessitated by Federal budg-
et cutbacks, including defense related indus-
tries, 

(H) business restructuring arising from 
Federally mandated standards or policies af-
fecting the environment or the safety and 
health of employees, 

(I) reduction of energy consumption by at 
least 10 percent, 

(J) increased use of sustainable design, in-
cluding designs that reduce the use of green-
house gas emitting fossil fuels, or low-im-
pact design to produce buildings that reduce 
the use of non-renewable resources and mini-
mize environmental impact, 

(K) plant, equipment and process upgrades 
of renewable energy sources such as the 
small-scale production of energy for individ-
ual buildings or communities consumption, 
commonly known as micropower, or renew-
able fuels producers including biodiesel and 
ethanol producers, or 

(L) reduction of rates of unemployment in 
labor surplus areas, as such areas are deter-
mined by the Secretary of Labor. 

In subparagraphs (J) and (K), terms have the 
meanings given those terms under the Leader-
ship in Energy and Environmental Design 
(LEED) standard for green building certifi-
cation, as determined by the Administrator. 

If eligibility is based upon the criteria set forth 
in paragraph (2) or (3), the project need not meet 
the job creation or job preservation criteria de-
veloped by the Administration if the overall 
portfolio of the development company meets or 
exceeds such job creation or retention criteria. 

(e) Creation or retention of jobs 

(1) A project meets the objective set forth in 
subsection (d)(1) of this section if the project 
creates or retains one job for every $65,000 guar-
anteed by the Administration, except that the 
amount is $100,000 in the case of a project of a 
small manufacturer. 

(2) Paragraph (1) does not apply to a project 
for which eligibility is based on the objectives 
set forth in paragraph (2) or (3) of subsection (d) 
of this section, if the development company’s 
portfolio of outstanding debentures creates or 
retains one job for every $65,000 guaranteed by 
the Administration. 

(3) For projects in Alaska, Hawaii, State-des-
ignated enterprise zones, empowerment zones 
and enterprise communities, labor surplus areas, 
as determined by the Secretary of Labor, and for 
other areas designated by the Administrator, 
the development company’s portfolio may aver-
age not more than $75,000 per job created or re-
tained. 

(4) Loans for projects of small manufacturers 
shall be excluded from calculations under para-
graph (2) or (3). 

(5) Under regulations prescribed by the Admin-
istrator, the Administrator may waive, on a 

case-by-case basis or by regulation, any require-
ment of this subsection (other than paragraph 
(4)). With respect to any waiver the Adminis-
trator is prohibited from adopting a dollar 
amount that is lower than the amounts set forth 
in paragraphs (1), (2), and (3). 

(6) As used in this subsection, the term ‘‘small 
manufacturer’’ means a small business con-
cern— 

(A) the primary business of which is classi-
fied in sector 31, 32, or 33 of the North Amer-
ican Industrial Classification System; and 

(B) all of the production facilities of which 
are located in the United States. 

(Pub. L. 85–699, title V, § 501, Aug. 21, 1958, 72 
Stat. 696; Pub. L. 100–590, title I, § 115(a), (b)(1), 
Nov. 3, 1988, 102 Stat. 2997; Pub. L. 101–574, title 
II, § 214(a), (b), Nov. 15, 1990, 104 Stat. 2821; Pub. 
L. 106–50, title IV, § 405, Aug. 17, 1999, 113 Stat. 
246; Pub. L. 106–554, § 1(a)(9) [title III, § 302], Dec. 
21, 2000, 114 Stat. 2763, 2763A–684; Pub. L. 108–447, 
div. K, title I, § 105, Dec. 8, 2004, 118 Stat. 3444; 
Pub. L. 110–140, title XII, § 1204(a), Dec. 19, 2007, 
121 Stat. 1772; Pub. L. 111–5, div. A, title V, 
§ 504(b), Feb. 17, 2009, 123 Stat. 156; Pub. L. 
111–240, title I, § 1132, Sept. 27, 2010, 124 Stat. 
2514.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (b), see References in Text note set out under sec-

tion 661 of this title. 

AMENDMENTS 

2010—Subsec. (d)(3)(L). Pub. L. 111–240 added subpar. 

(L). 

2009—Subsec. (e)(1), (2). Pub. L. 111–5, which directed 

amendment of section 501(e)(1), (2) of the Small Busi-

ness Investment Act by substituting ‘‘$65,000’’ for 

‘‘$50,000’’, was executed by making the substitution in 

subsec. (e)(1), (2) of this section, which is section 501 of 

the Small Business Investment Act of 1958, to reflect 

the probable intent of Congress. 

2007—Subsec. (d)(3). Pub. L. 110–140, § 1204(a)(4), in-

serted the following concluding provisions: ‘‘In sub-

paragraphs (J) and (K), terms have the meanings given 

those terms under the Leadership in Energy and Envi-

ronmental Design (LEED) standard for green building 

certification, as determined by the Administrator.’’ 

Subsec. (d)(3)(I) to (K). Pub. L. 110–140, § 1204(a)(1)–(3), 

added subpars. (I) to (K). 

2004—Subsec. (e). Pub. L. 108–447 added subsec. (e). 

2000—Subsec. (d)(3)(C). Pub. L. 106–554 inserted ‘‘or 

women-owned business development’’ before comma at 

end. 

1999—Subsec. (d)(3)(E)–(H). Pub. L. 106–50 added sub-

par. (E) and redesignated former subpars. (E) to (G) as 

(F) to (H), respectively. 

1990—Subsec. (a). Pub. L. 101–574, § 214(a), amended 

subsec. (a) generally. Prior to amendment, subsec. (a) 

read as follows: ‘‘The Congress hereby finds and de-

clares that the purpose of this subchapter is to foster 

economic development in both urban and rural areas by 

providing long term financing for small business con-

cerns through the development company program au-

thorized by this subchapter. In order to carry out this 

objective, the Administration is hereby directed to 

place greater emphasis on the needs of rural areas and 

the promotion of the development company program in 

such areas, and is further directed to develop a plan for 

greater outreach of procurement and export trade semi-

nars in such areas. As used in this subchapter, the term 

‘rural areas’ means those localities with populations of 

less than 20,000.’’ 

Subsec. (d). Pub. L. 101–574, § 214(b), added subsec. (d). 
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1988—Pub. L. 100–590 inserted ‘‘State development 

companies’’ as section catchline, added subsec. (a), and 

redesignated former subsecs. (a) and (b) as (b) and (c), 

respectively. 

EFFECTIVE DATE OF 2007 AMENDMENT 

Amendment by Pub. L. 110–140 effective on the date 

that is 1 day after Dec. 19, 2007, see section 1601 of Pub. 

L. 110–140, set out as an Effective Date note under sec-

tion 1824 of Title 2, The Congress. 

BUDGETARY TREATMENT OF LOANS AND FINANCINGS 

Assistance made available under any financings made 

under this subchapter during 2-year period beginning 

Oct. 1, 2002, to be treated as a separate program of the 

Small Business Administration for purposes of the Fed-

eral Credit Reform Act of 1990 (2 U.S.C. 661 et seq.) 

only, see section 6(c) of Pub. L. 107–100, set out as a 

note under section 636 of this title. 

LOAN LIQUIDATION PILOT PROGRAM 

Pub. L. 104–208, div. D, title II, § 204, Sept. 30, 1996, 110 

Stat. 3009–736, provided that: 

‘‘(a) IN GENERAL.—The Administrator shall carry out 

a loan liquidation pilot program (in this section re-

ferred to as the ‘pilot program’) in accordance with the 

requirements of this section. 

‘‘(b) SELECTION OF DEVELOPMENT COMPANIES.— 

‘‘(1) IN GENERAL.—Not later than 90 days after the 

date of the enactment of this Act [Sept. 30, 1996], the 

Administrator shall establish a pilot program under 

which certain development companies authorized to 

make loans and issue debentures under title V of the 

Small Business Investment Act of 1958 [15 U.S.C. 695 

et seq.] are selected by the Administrator in accord-

ance with this subsection to carry out loan liquida-

tions. 

‘‘(2) CONFLICTS OF INTEREST.—The development 

companies selected under paragraph (1) shall agree 

not to take any action that would create a potential 

conflict of interest involving the development com-

pany, the third party lender, or an associate of the 

third party lender. 

‘‘(3) QUALIFICATIONS.—In order to qualify to partici-

pate in the pilot program under this section, each de-

velopment company shall— 

‘‘(A) have not less than 6 years of experience in 

the program established by title V of the Small 

Business Investment Act of 1958; 

‘‘(B) have made, during the 6 most recent fiscal 

years, an average of not less than 10 loans per year 

through the program established by such title V of 

the Small Business Investment Act of 1958; 

‘‘(C) have not less than 2 years of experience in 

liquidating loans under the authority of a Federal, 

State, or other lending program; and 

‘‘(D) meet such other requirements as the Admin-

istration may establish. 

‘‘(c) AUTHORITY OF DEVELOPMENT COMPANIES.—The 

development companies selected under subsection (b) 

shall, for loans in their portfolio of loans made through 

debentures guaranteed under title V of the Small Busi-

ness Investment Act of 1958 [15 U.S.C. 695 et seq.] that 

are in default after the date of enactment of this Act 

[Sept. 30, 1996], be authorized to— 

‘‘(1) perform all liquidation and foreclosure func-

tions, including the acceleration or purchase of com-

munity injection funds, subject to such company ob-

taining prior written approval from the Adminis-

trator before committing the agency to purchase any 

other indebtedness secured by the property: Provided, 

That the Administrator shall approve or deny a re-

quest for such purchase within a period of 10 business 

days; and 

‘‘(2) liquidate such loans in a reasonable and sound 

manner and according to commercially accepted 

practices pursuant to a liquidation plan approved by 

the administrator in advance of its implementation. 

If the administrator does not approve or deny a re-

quest for approval of a liquidation plan within 10 

business days of the date on which the request is 

made (or with respect to any routine liquidation ac-

tivity under such a plan, within 5 business days) such 

request shall be deemed to be approved. 
‘‘(d) AUTHORITY OF THE ADMINISTRATOR.—In carrying 

out the pilot program, the Administrator shall— 
‘‘(1) have full authority to rescind the authority 

granted any development company under this section 

upon a 10-day written notice stating the reasons for 

the rescission; and 
‘‘(2) not later than 90 days after the admission of 

the development companies specified in subsection 

(b), implement the pilot program. 
‘‘(e) REPORT.— 

‘‘(1) IN GENERAL.—The Administrator shall issue a 

report on the results of the pilot program to the Com-

mittees on Small Business of the House of Represent-

atives and the Senate [Committee on Small Business 

of Senate now Committee on Small Business and En-

trepreneurship of Senate]. The report shall include 

information relating to— 
‘‘(A) the total dollar amount of each loan and 

project liquidated; 
‘‘(B) the total dollar amount guaranteed by the 

Administration; 
‘‘(C) total dollar losses; 
‘‘(D) total recoveries both as percentage of the 

amount guaranteed and the total cost of the 

project; and 
‘‘(E) a comparison of the pilot program informa-

tion with the same information for liquidation con-

ducted outside the pilot program over the period of 

time. 
‘‘(2) REPORTING PERIOD.—The report shall be based 

on data from, and issued not later than 90 days after 

the close of, the first eight 8 [sic] fiscal quarters of 

the pilot program’s operation after the date of imple-

mentation.’’ 
[Section 204 of title II of div. D of Pub. L. 104–208, set 

out above, to cease to have effect beginning on the date 

on which final regulations are issued to carry out sec-

tion 697g of this title, see section 1(a)(9) [title III, 

§ 307(b)] of Pub. L. 106–554, set out as a Regulations note 

under section 697g of this title.] 

§ 696. Loans for plant acquisition, construction, 
conversion and expansion 

The Administration may, in addition to its au-
thority under section 695 of this title, make 
loans for plant acquisition, construction, con-
version or expansion, including the acquisition 
of land, to State and local development compa-
nies, and such loans may be made or effected ei-
ther directly or in cooperation with banks or 
other lending institutions through agreements 
to participate on an immediate or deferred 
basis: Provided, however, That the foregoing pow-
ers shall be subject to the following restrictions 
and limitations: 

(1) USE OF PROCEEDS.—The proceeds of any 
such loan shall be used solely by the borrower to 
assist 1 or more identifiable small business con-
cerns and for a sound business purpose approved 
by the Administration. 

(2) MAXIMUM AMOUNT.— 
(A) IN GENERAL.—Loans made by the Admin-

istration under this section shall be limited 
to— 

(i) $5,000,000 for each small business con-
cern if the loan proceeds will not be directed 
toward a goal or project described in clause 
(ii), (iii), (iv), or (v); 

(ii) $5,000,000 for each small business con-
cern if the loan proceeds will be directed to-
ward 1 or more of the public policy goals de-
scribed under section 695(d)(3) of this title; 
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1 So in original. Probably should be ‘‘clause’’. 

(iii) $5,500,000 for each project of a small 
manufacturer; 

(iv) $5,500,000 for each project that reduces 
the borrower’s energy consumption by at 
least 10 percent; and 

(v) $5,500,000 for each project that gen-
erates renewable energy or renewable fuels, 
such as biodiesel or ethanol production. 

(B) DEFINITION.—As used in this paragraph, 
the term ‘‘small manufacturer’’ means a small 
business concern— 

(i) the primary business of which is classi-
fied in sector 31, 32, or 33 of the North Amer-
ican Industrial Classification System; and 

(ii) all of the production facilities of which 
are located in the United States. 

(3) CRITERIA FOR ASSISTANCE.— 
(A) IN GENERAL.—Any development company 

assisted under this section or section 697 of 
this title must meet the criteria established 
by the Administration, including the extent of 
participation to be required or amount of paid- 
in capital to be used in each instance as is de-
termined to be reasonable by the Administra-
tion. 

(B) COMMUNITY INJECTION FUNDS.— 
(i) SOURCES OF FUNDS.—Community injec-

tion funds may be derived, in whole or in 
part, from— 

(I) State or local governments; 
(II) banks or other financial institutions; 
(III) foundations or other not-for-profit 

institutions; or 
(IV) the small business concern (or its 

owners, stockholders, or affiliates) receiv-
ing assistance through a body authorized 
by this subchapter. 

(ii) FUNDING FROM INSTITUTIONS.—Not less 
than 50 percent of the total cost of any 
project financed pursuant to clauses 1 (i), (ii), 
or (iii) of subparagraph (C) shall come from 
the institutions described in subclauses (I), 
(II), and (III) of clause (i). 

(C) FUNDING FROM A SMALL BUSINESS CON-
CERN.—The small business concern (or its own-
ers, stockholders, or affiliates) receiving as-
sistance through a body authorized by this 
subchapter shall provide— 

(i) at least 15 percent of the total cost of 
the project financed, if the small business 
concern has been in operation for a period of 
2 years or less; 

(ii) at least 15 percent of the total cost of 
the project financed if the project involves 
the construction of a limited or single pur-
pose building or structure; 

(iii) at least 20 percent of the total cost of 
the project financed if the project involves 
both of the conditions set forth in clauses (i) 
and (ii); or 

(iv) at least 10 percent of the total cost of 
the project financed, in all other circum-
stances, at the discretion of the development 
company. 

(D) SELLER FINANCING.—Seller-provided fi-
nancing may be used to meet the requirements 
of subparagraph (B), if the seller subordinates 

the interest of the seller in the property to the 
debenture guaranteed by the Administration. 

(E) COLLATERALIZATION.— 
(i) IN GENERAL.—The collateral provided by 

the small business concern shall generally 
include a subordinate lien position on the 
property being financed under this sub-
chapter, and is only 1 of the factors to be 
evaluated in the credit determination. Addi-
tional collateral shall be required only if the 
Administration determines, on a case-by- 
case basis, that additional security is nec-
essary to protect the interest of the Govern-
ment. 

(ii) APPRAISALS.—With respect to commer-
cial real property provided by the small 
business concern as collateral, an appraisal 
of the property by a State licensed or cer-
tified appraiser— 

(I) shall be required by the Administra-
tion before disbursement of the loan if the 
estimated value of that property is more 
than $250,000; or 

(II) may be required by the Administra-
tion or the lender before disbursement of 
the loan if the estimated value of that 
property is $250,000 or less, and such ap-
praisal is necessary for appropriate evalua-
tion of creditworthiness. 

(4) If the project is to construct a new facility, 
up to 33 per centum of the total project may be 
leased, if reasonable projections of growth dem-
onstrate that the assisted small business con-
cern will need additional space within three 
years and will fully utilize such additional space 
within ten years. 

(5) LIMITATION ON LEASING.—In addition to any 
portion of the project permitted to be leased 
under paragraph (4), not to exceed 20 percent of 
the project may be leased by the assisted small 
business to 1 or more other tenants, if the as-
sisted small business occupies permanently and 
uses not less than a total of 60 percent of the 
space in the project after the execution of any 
leases authorized under this section. 

(6) OWNERSHIP REQUIREMENTS.—Ownership re-
quirements to determine the eligibility of a 
small business concern that applies for assist-
ance under any credit program under this sub-
chapter shall be determined without regard to 
any ownership interest of a spouse arising solely 
from the application of the community property 
laws of a State for purposes of determining mar-
ital interests. 

(7) PERMISSIBLE DEBT REFINANCING.— 
(A) IN GENERAL.—Any financing approved 

under this subchapter may include a limited 
amount of debt refinancing. 

(B) EXPANSIONS.—If the project involves ex-
pansion of a small business concern, any 
amount of existing indebtedness that does not 
exceed 50 percent of the project cost of the ex-
pansion may be refinanced and added to the 
expansion cost, if— 

(i) the proceeds of the indebtedness were 
used to acquire land, including a building 
situated thereon, to construct a building 
thereon, or to purchase equipment; 

(ii) the existing indebtedness is collater-
alized by fixed assets; 

(iii) the existing indebtedness was incurred 
for the benefit of the small business concern; 
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(iv) the financing under this subchapter 
will be used only for refinancing existing in-
debtedness or costs relating to the project fi-
nanced under this subchapter; 

(v) the financing under this subchapter 
will provide a substantial benefit to the bor-
rower when prepayment penalties, financing 
fees, and other financing costs are accounted 
for; 

(vi) the borrower has been current on all 
payments due on the existing debt for not 
less than 1 year preceding the date of refi-
nancing; and 

(vii) the financing under section 697a of 
this title will provide better terms or rate of 
interest than the existing indebtedness at 
the time of refinancing. 

(C) REFINANCING NOT INVOLVING EXPAN-
SIONS.— 

(i) DEFINITIONS.—In this subparagraph— 
(I) the term ‘‘borrower’’ means a small 

business concern that submits an applica-
tion to a development company for financ-
ing under this subparagraph; 

(II) the term ‘‘eligible fixed asset’’ means 
tangible property relating to which the 
Administrator may provide financing 
under this section; and 

(III) the term ‘‘qualified debt’’ means in-
debtedness— 

(aa) that— 
(AA) was incurred not less than 2 

years before the date of the application 
for assistance under this subparagraph; 

(BB) is a commercial loan; 
(CC) is not subject to a guarantee by 

a Federal agency; 
(DD) the proceeds of which were used 

to acquire an eligible fixed asset; 
(EE) was incurred for the benefit of 

the small business concern; and 
(FF) is collateralized by eligible 

fixed assets; and 

(bb) for which the borrower has been 
current on all payments for not less than 
1 year before the date of the application. 

(ii) AUTHORITY.—A project that does not 
involve the expansion of a small business 
concern may include the refinancing of 
qualified debt if— 

(I) the amount of the financing is not 
more than 90 percent of the value of the 
collateral for the financing, except that, if 
the appraised value of the eligible fixed as-
sets serving as collateral for the financing 
is less than the amount equal to 125 per-
cent of the amount of the financing, the 
borrower may provide additional cash or 
other collateral to eliminate any defi-
ciency; 

(II) the borrower has been in operation 
for all of the 2-year period ending on the 
date of the loan; and 

(III) for a financing for which the Admin-
istrator determines there will be an addi-
tional cost attributable to the refinancing 
of the qualified debt, the borrower agrees 
to pay a fee in an amount equal to the an-
ticipated additional cost. 

(iii) FINANCING FOR BUSINESS EXPENSES.— 

(I) FINANCING FOR BUSINESS EXPENSES.— 
The Administrator may provide financing 
to a borrower that receives financing that 
includes a refinancing of qualified debt 
under clause (ii), in addition to the refi-
nancing under clause (ii), to be used solely 
for the payment of business expenses. 

(II) APPLICATION FOR FINANCING.—An ap-
plication for financing under subclause (I) 
shall include— 

(aa) a specific description of the ex-
penses for which the additional financing 
is requested; and 

(bb) an itemization of the amount of 
each expense. 

(III) CONDITION ON ADDITIONAL FINANC-
ING.—A borrower may not use any part of 
the financing under this clause for non- 
business purposes. 

(iv) LOANS BASED ON JOBS.— 
(I) JOB CREATION AND RETENTION GOALS.— 

(aa) IN GENERAL.—The Administrator 
may provide financing under this sub-
paragraph for a borrower that meets the 
job creation goals under subsection (d) 
or (e) of section 695 of this title. 

(bb) ALTERNATE JOB RETENTION GOAL.— 
The Administrator may provide financ-
ing under this subparagraph to a bor-
rower that does not meet the goals de-
scribed in item (aa) in an amount that is 
not more than the product obtained by 
multiplying the number of employees of 
the borrower by $65,000. 

(II) NUMBER OF EMPLOYEES.—For pur-
poses of subclause (I), the number of em-
ployees of a borrower is equal to the sum 
of— 

(aa) the number of full-time employees 
of the borrower on the date on which the 
borrower applies for a loan under this 
subparagraph; and 

(bb) the product obtained by multiply-
ing— 

(AA) the number of part-time em-
ployees of the borrower on the date on 
which the borrower applies for a loan 
under this subparagraph; by 

(BB) the quotient obtained by divid-
ing the average number of hours each 
part time employee of the borrower 
works each week by 40. 

(v) NONDELEGATION.—Notwithstanding sec-
tion 697e(e) of this title, the Administrator 
may not permit a premier certified lender to 
approve or disapprove an application for as-
sistance under this subparagraph. 

(vi) TOTAL AMOUNT OF LOANS.—The Admin-
istrator may provide not more than a total 
of $7,500,000,000 of financing under this sub-
paragraph for each fiscal year. 

(Pub. L. 85–699, title V, § 502, Aug. 21, 1958, 72 
Stat. 697; Pub. L. 87–27, § 26, May 1, 1961, 75 Stat. 
63; Pub. L. 87–341, § 10, Oct. 3, 1961, 75 Stat. 756; 
Pub. L. 94–305, title I, §§ 108(a), 110, June 4, 1976, 
90 Stat. 666, 667; Pub. L. 95–507, title I, § 112, Oct. 
24, 1978, 92 Stat. 1760; Pub. L. 97–35, title XIX, 
§ 1909, Aug. 13, 1981, 95 Stat. 778; Pub. L. 100–418, 
title VIII, § 8007(b), Aug. 23, 1988, 102 Stat. 1561; 
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Pub. L. 100–590, title I, § 116(a), (b)(1), Nov. 3, 
1988, 102 Stat. 2997, 2998; Pub. L. 101–574, title II, 
§ 214(c), Nov. 15, 1990, 104 Stat. 2822; Pub. L. 
104–208, div. D, title II, § 202(a), Sept. 30, 1996, 110 
Stat. 3009–734; Pub. L. 105–135, title II, § 221, Dec. 
2, 1997, 111 Stat. 2603; Pub. L. 106–554, § 1(a)(9) 
[title II, § 208(b), title III, § 303, title VIII, 
§ 802(b)], Dec. 21, 2000, 114 Stat. 2763, 2763A–683, 
2763A–684, 2763A–702; Pub. L. 108–447, div. K, title 
I, § 104, Dec. 8, 2004, 118 Stat. 3444; Pub. L. 110–140, 
title XII, § 1204(b), Dec. 19, 2007, 121 Stat. 1772; 
Pub. L. 111–5, div. A, title V, § 504(a), Feb. 17, 
2009, 123 Stat. 155; Pub. L. 111–240, title I, §§ 1112, 
1122, Sept. 27, 2010, 124 Stat. 2508, 2510.) 

REPEAL OF PARAGRAPH (7)(C) 

Pub. L. 111–240, title I, § 1122(b), Sept. 27, 

2010, 124 Stat. 2512, provided that, effective 2 

years after Sept. 27, 2010, paragraph (7) of this 

section is amended by striking subparagraph 

(C). 

AMENDMENTS 

2010—Par. (2)(A)(i). Pub. L. 111–240, § 1122(c), sub-

stituted ‘‘clause (ii), (iii), (iv), or (v)’’ for ‘‘subpara-

graph (B) or (C)’’. 

Pub. L. 111–240, § 1112(1), substituted ‘‘$5,000,000’’ for 

‘‘$1,500,000’’. 

Par. (2)(A)(ii). Pub. L. 111–240, § 1112(2), substituted 

‘‘$5,000,000’’ for ‘‘$2,000,000’’. 

Par. (2)(A)(iii) to (v). Pub. L. 111–240, § 1112(3)–(5), sub-

stituted ‘‘$5,500,000’’ for ‘‘$4,000,000’’. 

Par. (7)(C). Pub. L. 111–240, § 1122(a), added subpar. (C). 

2009—Par. (7). Pub. L. 111–5 added par. (7). 

2007—Par. (2)(A)(iv), (v). Pub. L. 110–140 added cls. (iv) 

and (v). 

2004—Par. (2). Pub. L. 108–447 amended par. (2) gener-

ally. Prior to amendment, par. (2) read as follows: 

‘‘Loans made by the Administration under this section 

shall be limited to $1,000,000 for each such identifiable 

small business concern, except loans meeting the cri-

teria specified in section 695(d)(3) of this title, which 

shall be limited to $1,300,000 for each such identifiable 

small business concern.’’ 

2000—Par. (2). Pub. L. 106–554, § 1(a)(9) [title III, § 303], 

amended par. (2) generally. Prior to amendment, par. 

(2) read as follows: ‘‘Loans made by the Administration 

under this section shall be limited to $750,000 for each 

such identifiable small-business concern, except loans 

meeting the criteria specified in section 695(d)(3) of this 

title shall be limited to $1,000,000 for each such identifi-

able small business concern.’’ 

Par. (3)(E). Pub. L. 106–554, § 1(a)(9) [title II, § 208(b)], 

designated existing provisions as cl. (i), inserted head-

ing, and added cl. (ii). 

Par. (6). Pub. L. 106–554, § 1(a)(9) [title VIII, § 802(b)], 

added par. (6). 

1997—Par. (1). Pub. L. 105–135, § 221(1), added par. (1) 

and struck out former par. (1) which read as follows: 

‘‘The proceeds of any such loan shall be used solely by 

such borrower to assist in identifiable small-business 

concern and for a sound business purpose approved by 

the Administration.’’ 

Par. (3)(D), (E). Pub. L. 105–135, § 221(2), added subpars. 

(D) and (E). 

Par. (5). Pub. L. 105–135, § 221(3), added par. (5). 

1996—Par. (3). Pub. L. 104–208 inserted heading and 

amended text of par. (3) generally. Prior to amend-

ment, text read as follows: ‘‘Any development company 

assisted under this section must meet criteria estab-

lished by the Administration, including the extent of 

participation to be required or amount of paid-in cap-

ital to be used in each instance as is determined to be 

reasonable by the Administration. Community injec-

tion funds may be derived, in whole or in part, from— 

‘‘(A) State or local governments; 

‘‘(B) banks or other financial institutions; 

‘‘(C) foundations or other not-for-profit institu-

tions; or 
‘‘(D) a small business concern (or its owners, stock-

holders, or affiliates) receiving assistance through 

bodies authorized under this subchapter.’’ 
1990—Par. (2). Pub. L. 101–574 struck out period at end 

and inserted ‘‘, except loans meeting the criteria speci-

fied in section 695(d)(3) of this title shall be limited to 

$1,000,000 for each such identifiable small business con-

cern.’’ 
1988—Pub. L. 100–590, § 116(b)(1), inserted ‘‘Loans for 

plant acquisition, construction, conversion, and expan-

sion’’ as section catchline. 
Par. (2). Pub. L. 100–418 substituted ‘‘$750,000’’ for 

‘‘$500,000’’. 
Par. (4). Pub. L. 100–590, § 116(a), added par. (4). 
1981—Pars. (1) to (4). Pub. L. 97–35 redesignated pars. 

(2) to (4) as (1) to (3), respectively. Former par. (1), 

which provided that all loans made shall be so secured 

as reasonably to assure repayment and that in agree-

ments to participate in loans on a deferred basis, such 

participation by the Administration shall not be in ex-

cess of 90 per centum of the balance of the loan out-

standing at the time of disbursement, was struck out. 
Par. (5). Pub. L. 97–35 struck out par. (5) which pro-

vided that loans, including extensions and renewals, 

may be made for a period not exceeding twenty-five 

years and that an extension may be granted up to ten 

years, if such extension will aid in the orderly liquida-

tion of the loan, and that the Administration may fix 

the rate of interest. 
1978—Par. (4). Pub. L. 95–507 inserted provisions relat-

ing to derivation of community injection funds. 
1976—Pub. L. 94–305, § 108(a), inserted ‘‘acquisition,’’ 

after ‘‘plant’’ in introductory text. 
Par. (3). Pub. L. 94–305, § 110, substituted ‘‘$500,000’’ for 

‘‘$350,000’’. 
1961—Par. (3). Pub. L. 87–341, § 10(1), substituted 

‘‘$350,000’’ for ‘‘$250,000’’. 
Par. (5). Pub. L. 87–341, § 10(2), substituted ‘‘twenty- 

five’’ for ‘‘ten’’ before ‘‘years plus such additional pe-

riod’’. 
Par. (6). Pub. L. 87–27 struck out par. (6) which pro-

vided for termination of authority of the Administra-

tion to make loans to local development companies 

after June 30, 1961. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–240, title I, § 1122(b), Sept. 27, 2010, 124 

Stat. 2512, provided that the amendment made by sec-

tion 1122(b) is effective 2 years after Sept. 27, 2010. 

EFFECTIVE DATE OF 2007 AMENDMENT 

Amendment by Pub. L. 110–140 effective on the date 

that is 1 day after Dec. 19, 2007, see section 1601 of Pub. 

L. 110–140, set out as an Effective Date note under sec-

tion 1824 of Title 2, The Congress. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective Oct. 1, 1996, 

see section 3 of Pub. L. 104–208, set out as a note under 

section 633 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–35 effective Oct. 1, 1981, see 

section 1918 of Pub. L. 97–35, set out as a note under sec-

tion 631 of this title. 

§ 697. Development company debentures 

(a) Guarantees; Administration authority; regu-
latory terms and conditions; full faith and 
credit; subordination of debentures 

(1) Except as provided in subsection (b) of this 
section, the Administration may guarantee the 
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timely payment of all principal and interest as 
scheduled on any debenture issued by any quali-
fied State or local development company. 

(2) Such guarantees may be made on such 
terms and conditions as the Administration may 
be regulation determine to be appropriate: Pro-

vided, That the Administration shall not decline 
to issue such guarantee when the ownership in-
terests of the small business concern and the 
ownership interests of the property to be fi-
nanced with the proceeds of a loan made pursu-
ant to subsection (b)(1) of this section are not 
identical because one or more of the following 
classes of relatives have an ownership interest 
in either the small business concern or the prop-
erty: father, mother, son, daughter, wife, hus-
band, brother, or sister: Provided further, That 
the Administrator or his designee has deter-
mined on a case-by-case basis that such owner-
ship interest, such guarantee, and the proceeds 
of such loan, will substantially benefit the small 
business concern. 

(3) The full faith and credit of the United 
States in pledged to the payment of all amounts 
guaranteed under this subsection. 

(4) Any debenture issued by any State or local 
development company with respect to which a 
guarantee is made under this subsection, may be 
subordinated by the Administration to any 
other debenture, promissory note, or other debt 
or obligation of such company. 

(b) Statutory terms and conditions 

No guarantee may be made with respect to 
any debenture under subsection (a) of this sec-
tion unless— 

(1) such debenture is issued for the purpose 
of making one or more loans to small business 
concerns, the proceeds of which shall be used 
by such concern for the purposes set forth in 
section 696 of this title; 

(2) necessary funds for making such loans 
are not available to such company from pri-
vate sources on reasonable terms; 

(3) the interest rate on such debenture is not 
less than the rate of interest determined by 
the Secretary of the Treasury for purposes of 
section 683(b) of this title; 

(4) the aggregate amount of such debenture 
does not exceed the amount of loans to be 
made from the proceeds of such debenture 
(other than any excess attributable to the ad-
ministrative costs of such loans); 

(5) the amount of any loan to be made from 
such proceeds does not exceed an amount 
equal to 50 percent of the cost of the project 
with respect to which such loan is made; 

(6) the Administration approves each loan to 
be made from such proceeds; and 

(7) with respect to each loan made from the 
proceeds of such debenture, the Administra-
tion— 

(A) assesses and collects a fee, which shall 
be payable by the borrower, in an amount es-
tablished annually by the Administration, 
which amount shall not exceed— 

(i) the lesser of— 
(I) 0.9375 percent per year of the out-

standing balance of the loan; and 
(II) the minimum amount necessary to 

reduce the cost (as defined in section 

661a of title 2) to the Administration of 
purchasing and guaranteeing debentures 
under this chapter to zero; and 

(ii) 50 percent of the amount established 
under clause (i) in the case of a loan made 
during the 2-year period beginning on Oc-
tober 1, 2002, for the life of the loan; and 

(B) uses the proceeds of such fee to offset 
the cost (as such term is defined in section 
661a of title 2) to the Administration of mak-
ing guarantees under subsection (a) of this 
section. 

(c) Commercial loan interest rate 

(1) The purpose of this subsection is to facili-
tate the orderly and necessary flow of long-term 
loans from certified development companies to 
small business concerns. 

(2) Notwithstanding the provisions of the con-
stitution or laws of any State limiting the rate 
or amount of interest which may be charged, 
taken, received, or reserved, the maximum legal 
rate of interest on any commercial loan which 
funds any portion of the cost of the project fi-
nanced pursuant to this section or section 697a 
of this title which is not funded by a debenture 
guaranteed under this section shall be a rate 
which is established by the Administrator of the 
Small Business Administration under the au-
thority of this section. 

(3) The Administrator is authorized and di-
rected to establish and publish quarterly a max-
imum legal interest rate for any commercial 
loan which funds any portion of the cost of the 
project financed pursuant to this section or sec-
tion 697a of this title which is not funded by a 
debenture guaranteed under this section. 

(d) Charges for Administration expenses 

(1) Level of charges 

The Administration may impose an addi-
tional charge for administrative expenses with 
respect to each debenture for which payment 
of principal and interest is guaranteed under 
subsection (a) of this section. 

(2) Participation fee 

The Administration shall collect a one-time 
fee in an amount equal to 50 basis points on 
the total participation in any project of any 
institution described in subclause (I), (II), or 
(III) of section 696(3)(B)(i) of this title. Such 
fee shall be imposed only when the participa-
tion of the institution will occupy a senior 
credit position to that of the development 
company. All proceeds of the fee shall be used 
to offset the cost (as that term is defined in 
section 661a of title 2) to the Administration 
of making guarantees under subsection (a) of 
this section. 

(3) Development company fee 

The Administration shall collect annually 
from each development company a fee of 0.125 
percent of the outstanding principal balance of 
any guaranteed debenture authorized by the 
Administration after September 30, 1996. Such 
fee shall be derived from the servicing fees col-
lected by the development company pursuant 
to regulation, and shall not be derived from 
any additional fees imposed on small business 
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1 So in original. Probably should be capitalized. 

concerns. All proceeds of the fee shall be used 
to offset the cost (as that term is defined in 
section 661a of title 2) to the Administration 
of making guarantees under subsection (a) of 
this section. 

(e) ‘‘Qualified State or local development com-
pany’’ defined; exception for rural company; 
authority 

(1) For purposes of this section, the term 
‘‘qualified State or local development company’’ 
means any State or local development company 
which, as determined by the Administration, 
has— 

(A) a full-time professional staff; 
(B) professional management ability (includ-

ing adequate accounting, legal, and business- 
servicing abilities); and 

(C) a board of directors, or membership, 
which meets on a regular basis to make man-
agement decisions for such company, includ-
ing decisions relating to the making and serv-
icing of loans by such company. 

(2) A company in a rural area shall be deemed 
to have satisfied the requirements of a full-time 
professional staff and professional management 
ability if it contracts with another certified de-
velopment company which has such staff and 
management ability and which is located in the 
same general area to provide such services. 

(3) Notwithstanding any other provision of 
law, qualified State or local development com-
panies shall be authorized to prepare applica-
tions for deferred participation loans under sec-
tion 636(a) of this title, to service such loans and 
to charge a reasonable fee for servicing such 
loans. 

(f) Effective date 

The fees authorized by subsections (b) and (d) 
of this section shall apply to financings ap-
proved by the Administration on or after Octo-
ber 1, 1996. 

(g) Calculation of subsidy rate 

All fees, interest, and profits received and re-
tained by the Administration under this section 
shall be included in the calculations made by 
the Director of the Office of Management and 
Budget to offset the cost (as that term is defined 
in section 661a of title 2) to the Administration 
of purchasing and guaranteeing debentures 
under this chapter. 

(h) Required actions upon default 

(1) Initial actions 

Not later than the 45th day after the date on 
which a payment on a loan funded through a 
debenture guaranteed under this section is due 
and not received, the Administration shall— 

(A) take all necessary steps to bring such 
a loan current; or 

(B) implement a formal written deferral 
agreement. 

(2) Purchase or acceleration of debenture 

Not later than the 65th day after the date on 
which a payment on a loan described in para-
graph (1) is due and not received, and absent a 
formal written deferral agreement, the admin-
istration 1 shall take all necessary steps to 
purchase or accelerate the debenture. 

(3) Prepayment penalties 

With respect to the portion of any project 
derived from funds set forth in section 696(3) of 
this title, the Administration— 

(A) shall negotiate the elimination of any 
prepayment penalties or late fees on de-
faulted loans made prior to September 30, 
1996; 

(B) shall not pay any prepayment penalty 
or late fee on the default based purchase of 
loans issued after September 30, 1996; and 

(C) for any project financed after Septem-
ber 30, 1996, shall not pay any default inter-
est rate higher than the interest rate on the 
note prior to the date of default. 

(i) Two-year waiver of fees 

The Administration may not assess or collect 
any up front guarantee fee with respect to loans 
made under this subchapter during the 2-year 
period beginning on October 1, 2002. 

(Pub. L. 85–699, title V, § 503, as added Pub. L. 
96–302, title I, § 113(a), July 2, 1980, 94 Stat. 837; 
amended Pub. L. 100–590, title I, §§ 112(c), 114, 
117(a), Nov. 3, 1988, 102 Stat. 2996–2998; Pub. L. 
101–515, title V, § 8, Nov. 5, 1990, 104 Stat. 2144; 
Pub. L. 103–403, title II, § 213(1), Oct. 22, 1994, 108 
Stat. 4184; Pub. L. 104–36, § 6, Oct. 12, 1995, 109 
Stat. 297; Pub. L. 104–208, div. D, title II, 
§§ 202(b)–(e), 203, Sept. 30, 1996, 110 Stat. 3009–735, 
3009–736; Pub. L. 105–135, title II, § 222, Dec. 2, 
1997, 111 Stat. 2604; Pub. L. 106–554, § 1(a)(9) [title 
III, § 304], Dec. 21, 2000, 114 Stat. 2763, 2763A–684; 
Pub. L. 107–100, § 6(b), Dec. 21, 2001, 115 Stat. 971; 
Pub. L. 108–199, div. B, title VI, § 631, Jan. 23, 
2004, 118 Stat. 100; Pub. L. 108–205, § 2, Mar. 15, 
2004, 118 Stat. 553; Pub. L. 108–217, § 2, Apr. 5, 2004, 
118 Stat. 591; Pub. L. 108–306, § 2, Sept. 24, 2004, 
118 Stat. 1131; Pub. L. 108–447, div. B, title V, div. 
K, title II, § 204, Dec. 8, 2004, 118 Stat. 2911, 3466.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

secs. (b)(7)(A)(ii) and (g), see References in Text note 

set out under section 661 of this title. 

AMENDMENTS 

2004—Subsec. (f). Pub. L. 108–447, § 204, struck out 

‘‘, but shall not apply to financings approved by the 

Administration on or after October 1, 2005’’ before pe-

riod at end. 

Pub. L. 108–447, title V, substituted ‘‘October 1, 2005’’ 

for ‘‘October 1, 2004’’. 

Pub. L. 108–217 substituted ‘‘October 1, 2004’’ for ‘‘May 

21, 2004’’. 

Pub. L. 108–205, as amended by Pub. L. 108–306, sub-

stituted ‘‘May 21, 2004’’ for ‘‘March 15, 2004’’. 

Pub. L. 108–199 substituted ‘‘March 15, 2004’’ for ‘‘Oc-

tober 1, 2003’’ before period at end. 

2001—Subsec. (b)(7)(A). Pub. L. 107–100, § 6(b)(1), des-

ignated existing provisions following ‘‘not exceed’’ as 

cl. (i), redesignated former cls. (i) and (ii) as subcls. (I) 

and (II), respectively, of cl. (i), realigned margins, and 

added cl. (ii). 

Subsec. (i). Pub. L. 107–100, § 6(b)(2), added subsec. (i). 

2000—Subsec. (f). Pub. L. 106–554 amended heading and 

text of subsec. (f) generally. Prior to amendment, text 

read as follows: ‘‘The fees authorized by subsections (b) 

and (c) of this section shall apply to financings ap-

proved by the Administration on or after October 1, 

1996, but shall not apply to financings approved by the 

Administration on or after October 1, 2000.’’ 

1997—Subsec. (b)(7)(A). Pub. L. 105–135, § 222(1), added 

subpar. (A) and struck out former subpar. (A) which 
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read as follows: ‘‘assesses and collects a fee, which shall 

be payable by the borrower, in an amount equal to the 

lesser of— 

‘‘(i) 0.9375 percent per year of the outstanding bal-

ance of the loan; or 

‘‘(ii) such percentage per year of the outstanding 

balance of the loan as the Administrator may deter-

mine to be necessary to reduce the cost (as that term 

is defined in section 661a of title 2) to the Administra-

tion of purchasing and guaranteeing debentures 

under this chapter to an amount that, taking into 

consideration any available appropriated funds, 

would permit the Administration to purchase or 

guarantee $2,000,000,000 of debentures in fiscal year 

1997; and’’. 

Subsec. (f). Pub. L. 105–135, § 222(2), substituted ‘‘2000’’ 

for ‘‘1997’’. 

1996—Subsec. (b)(7)(A). Pub. L. 104–208, § 202(b), sub-

stituted ‘‘equal to the lesser of—’’ for ‘‘equal to 0.125 

percent per year of the outstanding balance of the 

loan’’ and added cls. (i) and (ii). 

Subsec. (d). Pub. L. 104–208, § 202(c), inserted heading 

and amended text of subsec. (d) generally. Prior to 

amendment, text read as follows: ‘‘The Administration 

may impose an additional charge for administrative ex-

penses with respect to each debenture for which pay-

ment of principal and interest is guaranteed under sub-

section (a) of this section.’’ 

Subsec. (f). Pub. L. 104–208, § 202(d), added subsec. (f). 

Subsec. (g). Pub. L. 104–208, § 202(e), added subsec. (g). 

Subsec. (h). Pub. L. 104–208, § 203, added subsec. (h). 

1995—Subsec. (b)(7). Pub. L. 104–36 added par. (7). 

1994—Subsec. (c) to (e). Pub. L. 103–403 made technical 

amendment to Pub. L. 100–590, § 112(c). See 1988 Amend-

ment note below. 

1990—Subsec. (e)(3). Pub. L. 101–515 added par. (3). 

1988—Subsec. (a)(2). Pub. L. 100–590, § 114, inserted two 

provisos that Administration not decline to issue such 

guarantee when ownership interests of small business 

concern and of property to be financed with loan are 

not identical, and that Administrator has determined 

on case-by-case basis that such ownership interest, 

guarantee, and loan, will substantially benefit small 

business concern. 

Subsec. (c). Pub. L. 100–590, § 112(c)(B), formerly 

§ 112(c)(1)(B), as amended by Pub. L. 103–403, added sub-

sec. (c). Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 100–590, § 112(c)(A), formerly 

§ 112(c)(1)(A), as amended by Pub. L. 103–403, redesig-

nated subsec. (c) as (d). Former subsec. (d) redesignated 

(e). 

Subsec. (e). Pub. L. 100–590, § 117, which directed sub-

stitution of ‘‘(1) For purposes of’’ for ‘‘For purposes of’’, 

redesignated former pars. (1) to (3) as subpars. (A) to 

(C), respectively, and added par. (2), was executed to 

subsec. (e) to reflect the probable intent of Congress 

and the intervening redesignation of subsec. (d) as (e) 

by Pub. L. 100–590, § 112(c)(1). 

Pub. L. 100–590, § 112(c)(A), formerly § 112(c)(1)(A), as 

amended by Pub. L. 103–403, redesignated former sub-

sec. (d) as (e). 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–306, § 2, Sept. 24, 2004, 118 Stat. 1131, pro-

vided in part that: ‘‘The amendment made by the pre-

ceding sentence [amending section 2 of Pub. L. 108–205, 

which amended this section] shall take effect as if in-

cluded in the enactment of the section to which it re-

lates.’’ 

EFFECTIVE DATE OF 2001 AMENDMENT; USE OF FUNDS 

Pub. L. 107–100, § 6(d), (e), Dec. 21, 2001, 115 Stat. 972, 

provided that: 

‘‘(d) USE OF FUNDS.—The amendments made by this 

section to section 503 of the Small Business Investment 

Act of 1958 [15 U.S.C. 697], shall be effective only to the 

extent that funds are made available under appropria-

tions Acts, which funds shall be utilized by the Admin-

istrator to offset the cost (as such term is defined in 

section 502 of the Federal Credit Reform Act of 1990 [2 

U.S.C. 661a]) of such amendments. 

‘‘(e) EFFECTIVE DATE.—The amendments made by this 

section [amending this section and section 636 of this 

title] shall become effective on October 1, 2002.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective Oct. 1, 1996, 

see section 3 of Pub. L. 104–208, set out as a note under 

section 633 of this title. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–36 inapplicable to loans 

made or guaranteed under Small Business Act or Small 

Business Investment Act of 1958 before Oct. 12, 1995, un-

less such loans are refinanced, extended, restructured, 

or renewed on or after Oct. 12, 1995, see section 8 of Pub. 

L. 104–36, set out as a note under section 634 of this 

title. 

TERMINATION DATE OF 1988 AMENDMENT 

Section 112(c)(2) of Pub. L. 100–590, as amended by 

Pub. L. 101–515, title V, § 3, Nov. 5, 1990, 104 Stat. 2140; 

Pub. L. 103–317, title IV, Aug. 26, 1994, 108 Stat. 1755, 

which provided that the amendment made by para-

graph (1), amending this section, was to be repealed on 

Oct. 1, 1997, was repealed by Pub. L. 103–403, title II, 

§ 213(2), Oct. 22, 1994, 108 Stat. 4184. 

EFFECTIVE DATE 

Section effective Oct. 1, 1980, see section 507 of Pub. 

L. 96–302, set out as an Effective Date of 1980 Amend-

ment note under section 631 of this title. 

§ 697a. Private debenture sales 

(a) Notwithstanding any other law, rule, or 
regulation, the Administration shall sell to in-
vestors, either publicly or by private placement, 
debentures pursuant to section 697 of this title 
as follows: 

(1) Of the program levels otherwise author-
ized by law for fiscal year 1986, an amount not 
to exceed $200,000,000. 

(2) Of the program levels otherwise author-
ized by law for each of fiscal years 1987 and 
1988, an amount not to exceed $425,000,000. 

(3) All of the program levels authorized for 
fiscal year 1989 and subsequent fiscal years. 

(b) Nothing in any provision of law shall be 
construed to authorize the Federal Financing 
Bank to acquire— 

(1) any obligation the payment of principal 
or interest on which at any time has been 
guaranteed in whole or in part under section 
697 of this title and which is being sold pursu-
ant to the provisions of the program author-
ized in this section; 

(2) any obligation which is an interest in any 
obligation described in paragraph (1); or 

(3) any obligation which is secured by, or 
substantially all of the value of which is at-
tributable to, any obligation described in 
paragraph (1) or (2). 

(Pub. L. 85–699, title V, § 504, as added Pub. L. 
99–272, title XVIII, § 18008(a), Apr. 7, 1986, 100 
Stat. 366; amended Pub. L. 100–72, § 2 July 11, 
1987, 101 Stat. 477; Pub. L. 100–590, title I, § 112(a), 
Nov. 3, 1988, 102 Stat. 2996.) 
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AMENDMENTS 

1988—Pub. L. 100–590 inserted ‘‘Private debenture 

sales’’ as section catchline and amended text generally. 

Prior to amendment, text read as follows: 

‘‘(a) Notwithstanding any other law, rule, or regula-

tion, the Administration shall conduct a pilot program 

involving the sale to investors, either publicly or by 

private placement, of debentures guaranteed pursuant 

to section 697 of this title as follows— 

‘‘(1) of the program levels otherwise authorized by 

law for fiscal year 1986, an amount not to exceed 

$200,000,000; 

‘‘(2) of the program levels otherwise authorized by 

law for fiscal year 1987, an amount not to exceed 

$425,000,000; and 

‘‘(3) of the program levels otherwise authorized by 

law for fiscal year 1988, an amount not to exceed 

$425,000,000. 

‘‘(b) Nothing in any provision of law shall be con-

strued to authorize the Federal Financing Bank to ac-

quire— 

‘‘(1) any obligation the payment of principal or in-

terest on which at any time has been guaranteed in 

whole or in part under section 697 of this title and 

which is being sold pursuant to the provisions of the 

pilot program authorized in this section, 

‘‘(2) any obligation which is an interest in any obli-

gation described in paragraph (1), or 

‘‘(3) any obligation which is secured by, or substan-

tially all of the value of which is attributable to, any 

obligation described in paragraph (1) or (2).’’ 

1987—Subsec. (a). Pub. L. 100–72 struck out ‘‘and’’ at 

end of par. (1), substituted ‘‘$425,000,000; and’’ for 

‘‘$295,000,000.’’ in par. (2), and added par. (3). 

REGULATIONS 

Small Business Administration to promulgate final 

rules and regulations to implement this section within 

60 days of Apr. 7, 1986, see section 18008(d)(2) of Pub. L. 

99–272, set out as a note under section 697b of this title. 

PILOT PROGRAM REPORT 

Section 18008(b) of Pub. L. 99–272 provided that: ‘‘The 

Administration shall report to the President and the 

Congress on the conduct of the pilot program estab-

lished under subsection (a) [enacting this section] not 

later than 90 days after the date on which the last sale 

is made pursuant to such subsection in each fiscal year, 

and unless a report has been made not later than Octo-

ber 1 of 1986 and 1987, the Administration shall make an 

interim report by such dates.’’ 

§ 697b. Pooling of debentures 

(a) Issuance; debentures composing trust or pool 

The Administration is authorized to issue 
trust certificates representing ownership of all 
or a fractional part of debentures issued by 
State or local development companies and guar-
anteed by the Administration under this chap-
ter: Provided, That such trust certificates shall 
be based on and backed by a trust or pool ap-
proved by the Administration and composed 
solely of guaranteed debentures. 

(b) Terms and conditions of guarantee; payment 
of principal and interest 

The Administration is authorized, upon such 
terms and conditions as are deemed appropriate, 
to guarantee the timely payment of the prin-
cipal of and interest on trust certificates issued 
by the Administration or its agent for purposes 
of this section. Such guarantee shall be limited 
to the extent of principal and interest on the 
guaranteed debentures which compose the trust 
or pool. In the event that a debenture in such 

trust or pool is prepaid, either voluntarily or in 
the event of default, the guarantee of timely 
payment of principal and interest on the trust 
certificates shall be reduced in proportion to the 
amount of principal and interest such prepaid 
debenture represents in the trust or pool. Inter-
est on prepaid or defaulted debentures shall ac-
crue and be guaranteed by the Administration 
only through the date of payment on the guar-
antee. During the term of the trust certificate, 
it may be called for redemption due to prepay-
ment or default of all debentures constituting 
the pool. 

(c) Full faith and credit of United States 

The full faith and credit of the United States 
is pledged to the payment of all amounts which 
may be required to be paid under any guarantee 
of such trust certificates issued by the Adminis-
tration or its agent pursuant to this section. 

(d) Collection of fees 

The Administration shall not collect any fee 
for any guarantee under this section: Provided, 
That nothing herein shall preclude any agent of 
the Administration from collecting a fee ap-
proved by the Administration for the functions 
described in subsection (f)(2) of this section. 

(e) Subrogation rights; ownership rights in de-
bentures 

(1) In the event the Administration pays a 
claim under a guarantee issued under this sec-
tion, it shall be subrogated fully to the rights 
satisfied by such payment. 

(2) No State or local law, and no Federal law, 
shall preclude or limit the exercise by the Ad-
ministration of its ownership rights in the de-
bentures constituting the trust or pool against 
which the trust certificates are issued. 

(f) Central registration requirements; regulation 
of brokers and dealers; electronic registra-
tion 

(1) The Administration shall— 
(A) provide for a central registration of all 

trust certificates sold pursuant to this section; 
(B) contract with an agent to carry out on 

behalf of the Administration the central reg-
istration functions of this section and the is-
suance of trust certificates to facilitate pool-
ings; such agent shall provide a fidelity bond 
or insurance in such amounts as the Adminis-
tration determines to be necessary to fully 
protect the interests of the Government; 

(C) prior to any sale, require the seller to 
disclose to a purchaser of a trust certificate is-
sued pursuant to this section, information on 
the terms, conditions, and yield of such instru-
ment; and 

(D) have the authority to regulate brokers 
and dealers in trust certificates sold pursuant 
to this section. 

(2) Nothing in this subsection shall prohibit 
the utilization of a book-entry or other elec-
tronic form of registration for trust certificates. 

(Pub. L. 85–699, title V, § 505, as added Pub. L. 
99–272, title XVIII, § 18008(c), Apr. 7, 1986, 100 
Stat. 367; amended Pub. L. 100–590, title I, 
§ 111(d)(1), (2), Nov. 3, 1988, 102 Stat. 2995; Pub. L. 
104–208, div. D, title II, § 205(c), Sept. 30, 1996, 110 
Stat. 3009–738.) 
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REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a), see References in Text note set out under sec-

tion 661 of this title. 

AMENDMENTS 

1996—Subsec. (f). Pub. L. 104–208 designated existing 

provisions as par. (1), redesignated former pars. (1) to 

(4) as subpars. (A) to (D), respectively, of par. (1), in 

subpar. (A) substituted ‘‘provide for a central registra-

tion of all trust certificates sold pursuant to this sec-

tion;’’ for ‘‘provide for a central registration of all 

trust certificates sold pursuant to this section; such 

central registration shall include with respect to each 

sale, identification of each development company; the 

interest rate paid by the development company; com-

missions, fees, or discounts paid to brokers and dealers 

in trust certificates; identification of each purchaser of 

the trust certificate; the price paid by the purchaser for 

the trust certificate; the interest rate paid on the trust 

certificate; the fees of any agent for carrying out the 

functions described in paragraph (2); and such other in-

formation as the Administration deems appropriate;’’, 

and added par. (2). 

1988—Pub. L. 100–590, § 111(d)(2), inserted ‘‘Pooling of 

debentures’’ as section catchline. 

Subsec. (a). Pub. L. 100–590, § 111(d)(1), substituted 

‘‘all or a’’ for ‘‘all of a’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective Oct. 1, 1996, 

see section 3 of Pub. L. 104–208, set out as a note under 

section 633 of this title. 

RULES AND REGULATIONS FOR IMPLEMENTATION OF 

CENTRAL REGISTRATION, PILOT PROGRAM AND TRUST 

CERTIFICATE PROVISIONS; CONSULTATION 

Section 18008(d) of Pub. L. 99–272 provided that: 

‘‘(1) Notwithstanding any law, rule, or regulation, 

within 60 days after the date of enactment of this Act 

[Apr. 7, 1986], the Small Business Administration shall 

develop and promulgate final rules and regulations to 

implement the central registration provisions provided 

for in section 505(f)(1) of the Small Business Investment 

Act [15 U.S.C. 697b(f)(1)], and shall contract with an 

agent for an initial period of not to exceed two years to 

carry out the functions provided for in section 505(f)(2) 

of such Act. 

‘‘(2) Notwithstanding any law, rule or regulation, 

within 60 days after the date of enactment of this Act 

[Apr. 7, 1986], the Small Business Administration also 

shall consult with representatives of appropriate Fed-

eral and State agencies and officials, the securities in-

dustry, financial institutions and lenders, and small 

business persons, and shall develop and promulgate 

final rules and regulations to implement sections 504 

and 505 of the Small Business Investment Act [15 U.S.C. 

697a, 697b].’’ 

§ 697c. Restrictions on development company as-
sistance 

NOTWITHSTANDING ANY OTHER PROVISION OF 
LAW: (1) on or after May 1, 1991, no development 
company may accept funding from any source, 
including but not limited to any department or 
agency of the United States Government, if such 
funding includes any conditions, priorities or re-
strictions upon the types of small businesses to 
which they may provide financial assistance 
under this subchapter or if it includes any con-
ditions or imposes any requirements, directly or 
indirectly, upon any recipient of assistance 
under this subchapter; and (2) before such date, 
no department or agency of the United States 
Government which provides funding to any de-
velopment company shall impose any condition, 

priority or restriction upon the type of small 
business which receives financing under this 
subchapter nor shall it include any condition or 
impose any requirement, directly or indirectly, 
upon any recipient of assistance under this sub-
chapter: Provided, That the foregoing shall not 
affect any such conditions, priorities or restric-
tions if the department or agency also provides 
all of the financial assistance to be delivered by 
the development company to the small business 
and such conditions, priorities or restrictions 
are limited solely to the financial assistance so 
provided. 

(Pub. L. 85–699, title V, § 506, as added Pub. L. 
100–590, title I, § 117(b), Nov. 3, 1988, 102 Stat. 
2998.) 

§ 697d. Accredited Lenders Program 

(a) Establishment 

The Administration is authorized to establish 
an Accredited Lenders Program for qualified 
State and local development companies that 
meet the requirements of subsection (b) of this 
section. 

(b) Requirements 

The Administration may designate a qualified 
State or local development company as an ac-
credited lender if such company— 

(1) has been an active participant in the De-
velopment Company Program authorized by 
sections 696, 697, and 697a of this title for not 
less than the preceding 12 months; 

(2) has well-trained, qualified personnel who 
are knowledgeable in the Administration’s 
lending policies and procedures for such Devel-
opment Company Program; 

(3) has the ability to process, close, and serv-
ice financing for plant and equipment under 
such Development Company Program; 

(4) has a loss rate on the company’s deben-
tures that is reasonable and acceptable to the 
Administration; 

(5) has a history of submitting to the Admin-
istration complete and accurate debenture 
guaranty application packages; and 

(6) has demonstrated the ability to serve 
small business credit needs for financing plant 
and equipment through the Development Com-
pany Program. 

(c) Expedited processing of loan applications 

The Administration shall develop an expedited 
procedure for processing a loan application or 
servicing action submitted by a qualified State 
or local development company that has been 
designated as an accredited lender in accordance 
with subsection (b) of this section. 

(d) Suspension or revocation of designation 

(1) In general 

The designation of a qualified State or local 
development company as an accredited lender 
may be suspended or revoked if the Adminis-
tration determines that— 

(A) the development company has not con-
tinued to meet the criteria for eligibility 
under subsection (b) of this section; or 

(B) the development company has failed to 
adhere to the Administration’s rules and 
regulations or is violating any other applica-
ble provision of law. 
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1 So in original. Probably should be preceded by ‘‘if’’. 

(2) Effect 

A suspension or revocation under paragraph 
(1) shall not affect any outstanding debenture 
guarantee. 

(e) ‘‘Qualified State or local development com-
pany’’ defined 

For purposes of this section, the term ‘‘quali-
fied State or local development company’’ has 
the same meaning as in section 697(e) of this 
title. 

(Pub. L. 85–699, title V, § 507, as added Pub. L. 
103–403, title II, § 212(a), Oct. 22, 1994, 108 Stat. 
4183.) 

REGULATIONS 

Section 212(b) of Pub. L. 103–403 provided that: ‘‘Not 

later than 120 days after the date of enactment of this 

Act [Oct. 22, 1994], the Administration shall promulgate 

final regulations to carry out this section [enacting 

this section and provisions set out below].’’ 

REPORT ON IMPLEMENTATION OF PROGRAM 

Pub. L. 103–403, title II, § 212(c), Oct. 22, 1994, 108 Stat. 

4184, provided that: ‘‘Not later than 1 year after the ef-

fective date of regulations promulgated under sub-

section (b) [set out above], and biennially thereafter, 

the Administration shall report to the Committees on 

Small Business of the Senate and the House of Rep-

resentatives [Committee on Small Business of Senate 

now Committee on Small Business and Entrepreneur-

ship of Senate] on the implementation of this section 

[enacting this section and provisions set out above]. 

Such report shall include data on the number of devel-

opment companies designated as accredited lenders, 

their debenture guarantee volume, their loss rates, the 

average processing time on their guarantee applica-

tions, and such other information as the Administra-

tion deems appropriate.’’ 

§ 697e. Premier Certified Lenders Program 

(a) Establishment 

The Administration may establish a Premier 
Certified Lenders Program for certified develop-
ment companies that meet the requirements of 
subsection (b) of this section. 

(b) Requirements 

(1) Application 

To be eligible to participate in the Premier 
Certified Lenders Program established under 
subsection (a) of this section, a certified devel-
opment company shall prepare and submit to 
the Administration an application at such 
time, in such manner, and containing such in-
formation as the Administration may require. 

(2) Designation 

The Administration may designate a cer-
tified development company as a premier cer-
tified lender— 

(A) if the company is an active certified 
development company in good standing and 
has been an active participant in the accred-
ited lenders program during the entire 12- 
month period preceding the date on which 
the company submits an application under 
paragraph (1), except that the Administra-
tion may waive this requirement if the com-
pany is qualified to participate in the ac-
credited lenders program; 

(B) if the company has a history of— 
(i) submitting to the Administration 

adequately analyzed debenture guarantee 
application packages; and 

(ii) of properly closing section 504 [15 
U.S.C. 697a] loans and servicing its loan 
portfolio; 

(C) if the company agrees to assume and to 
reimburse the Administration for 10 percent 
of any loss sustained by the Administration 
as a result of default by the company in the 
payment of principal or interest on a deben-
ture issued by such company and guaranteed 
by the Administration under this section (15 
percent in the case of any such loss attrib-
utable to a debenture issued by the company 
during any period for which an election is in 
effect under subsection (c)(7) of this section 
for such company); and 

(D) the 1 Administrator determines, with 
respect to the company, that the loss reserve 
established in accordance with subsection (c) 
of this section is sufficient for the company 
to meet its obligations to protect the Fed-
eral Government from risk of loss. 

(3) Applicability of criteria after designation 

The Administrator may revoke the designa-
tion of a certified development company as a 
premier certified lender under this section at 
any time, if the Administrator determines 
that the certified development company does 
not meet any requirement described in sub-
paragraphs (A) through (D) of paragraph (2). 

(c) Loss reserve 

(1) Establishment 

A company designated as a premier certified 
lender shall establish a loss reserve for financ-
ing approved pursuant to this section. 

(2) Amount 

The amount of each loss reserve established 
under paragraph (1) shall be 10 percent of the 
amount of the company’s exposure, as deter-
mined under subsection (b)(2)(C) of this sec-
tion. 

(3) Assets 

Each loss reserve established under para-
graph (1) shall be comprised of— 

(A) segregated funds on deposit in an ac-
count or accounts with a federally insured 
depository institution or institutions se-
lected by the company, subject to a collat-
eral assignment in favor of, and in a format 
acceptable to, the Administration; 

(B) irrevocable letter or letters of credit, 
with a collateral assignment in favor of, and 
a commercially reasonable format accept-
able to, the Administration; or 

(C) any combination of the assets de-
scribed in subparagraphs (A) and (B). 

(4) Contributions 

The company shall make contributions to 
the loss reserve, either cash or letters of credit 
as provided above, in the following amounts 
and at the following intervals: 

(A) 50 percent when a debenture is closed. 
(B) 25 percent additional not later than 1 

year after a debenture is closed. 
(C) 25 percent additional not later than 2 

years after a debenture is closed. 
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(5) Replenishment 

If a loss has been sustained by the Adminis-
tration, any portion of the loss reserve, and 
other funds provided by the premier company 
as necessary, may be used to reimburse the 
Administration for the premier company’s 
share of the loss as provided in subsection 
(b)(2)(C) of this section. If the company uti-
lizes the reserve, within 30 days it shall re-
place an equivalent amount of funds. 

(6) Disbursements 

(A) In general 

The Administration shall allow the cer-
tified development company to withdraw 
from the loss reserve amounts attributable 
to any debenture that has been repaid. 

(B) Temporary reduction based on outstand-
ing balance 

Notwithstanding subparagraph (A), during 
the 2-year period beginning on the date that 
is 90 days after May 28, 2004, the Administra-
tion shall allow the certified development 
company to withdraw from the loss reserve 
such amounts as are in excess of 1 percent of 
the aggregate outstanding balances of de-
bentures to which such loss reserve relates. 
The preceding sentence shall not apply with 
respect to any debenture before 100 percent 
of the contribution described in paragraph 
(4) with respect to such debenture has been 
made. 

(7) Alternative loss reserve 

(A) Election 

With respect to any eligible calendar quar-
ter, any qualified high loss reserve PCL may 
elect to have the requirements of this para-
graph apply in lieu of the requirements of 
paragraphs (2) and (4) for such quarter. 

(B) Contributions 

(i) Ordinary rules inapplicable 

Except as provided under clause (ii) and 
paragraph (5), a qualified high loss reserve 
PCL that makes the election described in 
subparagraph (A) with respect to a cal-
endar quarter shall not be required to 
make contributions to its loss reserve dur-
ing such quarter. 

(ii) Based on loss 

A qualified high loss reserve PCL that 
makes the election described in subpara-
graph (A) with respect to any calendar 
quarter shall, before the last day of such 
quarter, make such contributions to its 
loss reserve as are necessary to ensure 
that the amount of the loss reserve of the 
PCL is— 

(I) not less than $100,000; and 
(II) sufficient, as determined by a 

qualified independent auditor, for the 
PCL to meet its obligations to protect 
the Federal Government from risk of 
loss. 

(iii) Certification 

Before the end of any calendar quarter 
for which an election is in effect under 
subparagraph (A), the head of the PCL 

shall submit to the Administrator a cer-
tification that the loss reserve of the PCL 
is sufficient to meet such PCL’s obligation 
to protect the Federal Government from 
risk of loss. Such certification shall be in 
such form and submitted in such manner 
as the Administrator may require and 
shall be signed by the head of such PCL 
and the auditor making the determination 
under clause (ii)(II). 

(C) Disbursements 

(i) Ordinary rule inapplicable 

Paragraph (6) shall not apply with re-
spect to any qualified high loss reserve 
PCL for any calendar quarter for which an 
election is in effect under subparagraph 
(A). 

(ii) Excess funds 

At the end of each calendar quarter for 
which an election is in effect under sub-
paragraph (A), the Administration shall 
allow the qualified high loss reserve PCL 
to withdraw from its loss reserve the ex-
cess of— 

(I) the amount of the loss reserve, over 
(II) the greater of $100,000 or the 

amount which is determined under sub-
paragraph (B)(ii) to be sufficient to meet 
the PCL’s obligation to protect the Fed-
eral Government from risk of loss. 

(D) Recontribution 

If the requirements of this paragraph 
apply to a qualified high loss reserve PCL 
for any calendar quarter and cease to apply 
to such PCL for any subsequent calendar 
quarter, such PCL shall make a contribution 
to its loss reserve in such amount as the Ad-
ministrator may determine provided that 
such amount does not exceed the amount 
which would result in the total amount in 
the loss reserve being equal to the amount 
which would have been in such loss reserve 
had this paragraph never applied to such 
PCL. The Administrator may require that 
such payment be made as a single payment 
or as a series of payments. 

(E) Risk management 

If a qualified high loss reserve PCL fails to 
meet the requirement of subparagraph 
(F)(iii) during any period for which an elec-
tion is in effect under subparagraph (A) and 
such failure continues for 180 days, the re-
quirements of paragraphs (2), (4), and (6) 
shall apply to such PCL as of the end of such 
180-day period and such PCL shall make the 
contribution to its loss reserve described in 
subparagraph (D). The Administrator may 
waive the requirements of this subpara-
graph. 

(F) Qualified high loss reserve PCL 

The term ‘‘qualified high loss reserve 
PCL’’ means, with respect to any calendar 
year, any premier certified lender designated 
by the Administrator as a qualified high loss 
reserve PCL for such year. The Adminis-
trator shall not designate a company under 
the preceding sentence unless the Adminis-
trator determines that— 



Page 966 TITLE 15—COMMERCE AND TRADE § 697e 

(i) the amount of the loss reserve of the 
company is not less than $100,000; 

(ii) the company has established and is 
utilizing an appropriate and effective proc-
ess for analyzing the risk of loss associated 
with its portfolio of PCLP loans and for 
grading each PCLP loan made by the com-
pany on the basis of the risk of loss associ-
ated with such loan; and 

(iii) the company meets or exceeds 4 or 
more of the specified risk management 
benchmarks as of the most recent assess-
ment by the Administration or the Admin-
istration has issued a waiver with respect 
to the requirement of this clause. 

(G) Specified risk management benchmarks 

For purposes of this paragraph, the term 
‘‘specified risk management benchmarks’’ 
means the following rates, as determined by 
the Administrator: 

(i) Currency rate. 
(ii) Delinquency rate. 
(iii) Default rate. 
(iv) Liquidation rate. 
(v) Loss rate. 

(H) Qualified independent auditor 

For purposes of this paragraph, the term 
‘‘qualified independent auditor’’ means any 
auditor who— 

(i) is compensated by the qualified high 
loss reserve PCL; 

(ii) is independent of such PCL; and 
(iii) has been approved by the Adminis-

trator during the preceding year. 

(I) PCLP loan 

For purposes of this paragraph, the term 
‘‘PCLP loan’’ means any loan guaranteed 
under this section. 

(J) Eligible calendar quarter 

For purposes of this paragraph, the term 
‘‘eligible calendar quarter’’ means— 

(i) the first calendar quarter that begins 
after the end of the 90-day period begin-
ning with May 28, 2004; and 

(ii) the 7 succeeding calendar quarters. 

(K) Calendar quarter 

For purposes of this paragraph, the term 
‘‘calendar quarter’’ means— 

(i) the period which begins on January 1 
and ends on March 31 of each year; 

(ii) the period which begins on April 1 
and ends on June 30 of each year; 

(iii) the period which begins on July 1 
and ends on September 30 of each year; and 

(iv) the period which begins on October 1 
and ends on December 31 of each year. 

(L) Regulations 

Not later than 45 days after May 28, 2004, 
the Administrator shall publish in the Fed-
eral Register and transmit to the Congress 
regulations to carry out this paragraph. 
Such regulations shall include provisions re-
lating to— 

(i) the approval of auditors under sub-
paragraph (H); and 

(ii) the designation of qualified high loss 
reserve PCLs under subparagraph (F), in-

cluding the determination of whether a 
process for analyzing risk of loss is appro-
priate and effective for purposes of sub-
paragraph (F)(ii). 

(8) Bureau of PCLP Oversight 

(A) Establishment 

There is hereby established in the Small 
Business Administration a bureau to be 
known as the Bureau of PCLP Oversight. 

(B) Purpose 

The Bureau of PCLP Oversight shall carry 
out such functions of the Administration 
under this subsection as the Administrator 
may designate. 

(C) Deadline 

Not later than 90 days after May 28, 2004— 
(i) the Administrator shall ensure that 

the Bureau of PCLP Oversight is prepared 
to carry out any functions designated 
under subparagraph (B), and 

(ii) the Office of the Inspector General of 
the Administration shall report to the 
Congress on the preparedness of the Bu-
reau of PCLP Oversight to carry out such 
functions. 

(d) Sale of certain defaulted loans 

(1) Notice 

If, upon default in repayment, the Adminis-
tration acquires a loan guaranteed under this 
section and identifies such loan for inclusion 
in a bulk asset sale of defaulted or repur-
chased loans or other financings, it shall give 
prior notice thereof to any certified develop-
ment company which has a contingent liabil-
ity under this section. The notice shall be 
given to the company as soon as possible after 
the financing is identified, but not less than 90 
days before the date the Administration first 
makes any records on such financing available 
for examination by prospective purchasers 
prior to its offering in a package of loans for 
bulk sale. 

(2) Limitations 

The Administration shall not offer any loan 
described in paragraph (1) as part of a bulk 
sale unless it— 

(A) provides prospective purchasers with 
the opportunity to examine the Administra-
tion’s records with respect to such loan; and 

(B) provides the notice required by para-
graph (1). 

(e) Loan approval authority 

(1) In general 

Notwithstanding section 697(b)(6) of this 
title, and subject to such terms and conditions 
as the Administration may establish, the Ad-
ministration may permit a company des-
ignated as a premier certified lender under 
this section to approve, authorize, close, serv-
ice, foreclose, litigate (except that the Admin-
istration may monitor the conduct of any such 
litigation to which a premier certified lender 
is a party), and liquidate loans that are funded 
with the proceeds of a debenture issued by 
such company and may authorize the guaran-
tee of such debenture. 
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(2) Scope of review 

The approval of a loan by a premier certified 
lender shall be subject to final approval as to 
eligibility of any guarantee by the Adminis-
tration pursuant to section 697(a) of this title, 
but such final approval shall not include re-
view of decisions by the lender involving cred-
itworthiness, loan closing, or compliance with 
legal requirements imposed by law or regula-
tion. 

(f) Review 

After the issuance and sale of debentures 
under this section, the Administration, at inter-
vals not greater than 12 months, shall review 
the financings made by each premier certified 
lender. The review shall include the lender’s 
credit decisions and general compliance with the 
eligibility requirements for each financing ap-
proved under the program authorized under this 
section. The Administration shall consider the 
findings of the review in carrying out its respon-
sibilities under subsection (g) of this section, 
but such review shall not affect any outstanding 
debenture guarantee. 

(g) Suspension or revocation 

The designation of a certified development 
company as a premier certified lender may be 
suspended or revoked if the Administration de-
termines that the company— 

(1) has not continued to meet the criteria for 
eligibility under subsection (b) of this section; 

(2) has not established or maintained the 
loss reserve required under subsection (c) of 
this section; 

(3) is failing to adhere to the Administra-
tion’s rules and regulations; or 

(4) is violating any other applicable provi-
sion of law. 

(h) Effect of suspension or revocation 

A suspension or revocation under subsection 
(g) of this section shall not affect any outstand-
ing debenture guarantee. 

(i) Program goals 

Each certified development company partici-
pating in the program under this section shall 
establish a goal of processing a minimum of not 
less than 50 percent of the loan applications for 
assistance under section 697a of this title pursu-
ant to the program authorized under this sec-
tion. 

(j) Report 

Not later than 1 year after October 22, 1994, 
and annually thereafter, the Administration 
shall report to the Committees on Small Busi-
ness of the Senate and the House of Representa-
tives on the implementation of this section. 
Each report shall include— 

(1) the number of certified development com-
panies designated as premier certified lenders; 

(2) the debenture guarantee volume of such 
companies; 

(3) a comparison of the loss rate for premier 
certified lenders to the loss rate for accredited 
and other lenders, specifically comparing de-
fault rates and recovery rates on liquidations; 
and 

(4) such other information as the Adminis-
tration deems appropriate. 

(Pub. L. 85–699, title V, § 508, as added and 
amended Pub. L. 103–403, title II, § 217, Oct. 22, 
1994, 108 Stat. 4185; Pub. L. 105–135, title II, 
§ 223(a), Dec. 2, 1997, 111 Stat. 2604; Pub. L. 
106–554, § 1(a)(9) [title III, §§ 305, 306], Dec. 21, 2000, 
114 Stat. 2763, 2763A–685; Pub. L. 108–232, §§ 2–3(c), 
May 28, 2004, 118 Stat. 649–652.) 

CODIFICATION 

May 28, 2004, referred to in subsec. (c)(8)(C), was in 

the original ‘‘the date of enactment of this Act’’, which 

was translated as meaning the date of enactment of 

Pub. L. 108–232, which enacted subsec. (c)(8), to reflect 

the probable intent of Congress. 
October 22, 1994, referred to in subsec. (j), was in the 

original ‘‘the date of enactment of this Act’’, which was 

translated as meaning the date of enactment of Pub. L. 

103–403, which enacted this section, to reflect the prob-

able intent of Congress. 

AMENDMENTS 

2004—Subsec. (b)(2)(C). Pub. L. 108–232, § 3(b), inserted 

‘‘(15 percent in the case of any such loss attributable to 

a debenture issued by the company during any period 

for which an election is in effect under subsection (c)(7) 

of this section for such company)’’ before ‘‘; and’’. 
Subsec. (b)(2)(D). Pub. L. 108–232, § 3(c)(1), substituted 

‘‘subsection (c)’’ for ‘‘subsection (c)(2)’’. 
Subsec. (c)(5). Pub. L. 108–232, § 3(c)(2), struck out ‘‘10 

percent’’ after ‘‘the premier company’s’’. 
Subsec. (c)(6). Pub. L. 108–232, § 2, designated existing 

provisions as subpar. (A), inserted heading, and added 

subpar. (B). 
Subsec. (c)(7), (8). Pub. L. 108–232, § 3(a), added pars. 

(7) and (8). 
2000—Pub. L. 106–554, § 1(a)(9) [title III, § 305], repealed 

Pub. L. 103–403, § 217(b). See 1994 Amendment note 

below. 
Subsec. (a). Pub. L. 106–554, § 1(a)(9) [title III, § 306(1)], 

substituted ‘‘The’’ for ‘‘On a pilot program basis, the’’. 
Subsecs. (d), (e). Pub. L. 106–554, § 1(a)(9) [title III, 

§ 306(2), (5)], added heading and text of subsec. (d) and 

redesignated former subsec. (d) as (e). Former subsec. 

(e) redesignated (f). 
Subsec. (f). Pub. L. 106–554, § 1(a)(9) [title III, § 306(2), 

(3)], redesignated subsec. (e) as (f) and substituted ‘‘sub-

section (g)’’ for ‘‘subsection (f)’’. Former subsec. (f) re-

designated (g). 
Subsec. (g). Pub. L. 106–554, § 1(a)(9) [title III, § 306(2)], 

redesignated subsec. (f) as (g). Former subsec. (g) redes-

ignated (h). 
Subsec. (h). Pub. L. 106–554, § 1(a)(9) [title III, § 306(2), 

(4)], redesignated subsec. (g) as (h) and substituted 

‘‘subsection (g)’’ for ‘‘subsection (f)’’. Former subsec. 

(h) redesignated (i). 
Subsecs. (i), (j). Pub. L. 106–554, § 1(a)(9) [title III, 

§ 306(2)], redesignated subsecs. (h) and (i) as (i) and (j), 

respectively. 
1997—Subsec. (a). Pub. L. 105–135, § 223(a)(1), struck 

out ‘‘not more than 15’’ before ‘‘certified development 

companies’’. 
Subsec. (b)(2). Pub. L. 105–135, § 223(a)(2)(A)(i), struck 

out ‘‘if such company’’ after ‘‘premier certified lender’’ 

in introductory provisions. 
Subsec. (b)(2)(A), (B). Pub. L. 105–135, § 223(a)(2)(A)(ii), 

added subpars. (A) and (B) and struck out former sub-

pars. (A) and (B) which read as follows: 
‘‘(A) has been an active participant in the accredited 

lenders program during the 12-month period preceding 

the date on which the company submits an application 

under paragraph (1), except that, prior to January 1, 

1996, the Administration may waive this requirement if 

the company is qualified to participate in the accred-

ited lenders program; 
‘‘(B) has a history of submitting to the Administra-

tion adequately analyzed debenture guarantee applica-

tion packages; and’’. 
Subsec. (b)(2)(C). Pub. L. 105–135, § 223(a)(2)(A)(iii), in-

serted ‘‘if the company’’ before ‘‘agrees to assume’’ and 

substituted ‘‘; and’’ for period at end. 
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Subsec. (b)(2)(D). Pub. L. 105–135, § 223(a)(2)(A)(iv), 

added subpar. (D). 
Subsec. (b)(3). Pub. L. 105–135, § 223(a)(2)(B), added par. 

(3). 
Subsec. (c). Pub. L. 105–135, § 223(a)(3), added subsec. 

(c) and struck out heading and text of former subsec. 

(c). Text read as follows: 
‘‘(1) ESTABLISHMENT.—A company designated as a pre-

mier certified lender shall establish a loss reserve for 

financings approved pursuant to this section. 
‘‘(2) AMOUNT.—The amount of the loss reserve shall be 

based upon the greater of— 
‘‘(A) the historic loss rate on debentures issued by 

such company; or 
‘‘(B) 10 percent of the amount of the company’s ex-

posure as determined under subsection (b)(2)(C) of 

this section. 
‘‘(3) ASSETS.—The loss reserve shall be comprised of 

segregated assets of the company which shall be securi-

tized in favor of the Administration. 
‘‘(4) CONTRIBUTIONS.—The company shall make con-

tributions to the loss reserve in the following amounts 

and at the following intervals: 
‘‘(A) 50 percent when a debenture is closed. 
‘‘(B) 25 percent not later than 1 year after a deben-

ture is closed. 
‘‘(C) 25 percent not later than 2 years after a deben-

ture is closed.’’ 
Subsec. (d)(1). Pub. L. 105–135, § 223(a)(4), substituted 

‘‘to approve, authorize, close, service, foreclose, liti-

gate (except that the Administration may monitor the 

conduct of any such litigation to which a premier cer-

tified lender is a party), and liquidate loans’’ for ‘‘to 

approve loans’’. 
Subsec. (f). Pub. L. 105–135, § 223(a)(5), substituted 

‘‘certified development company’’ for ‘‘State or local 

development company’’ in introductory provisions. 
Subsec. (g). Pub. L. 105–135, § 223(a)(6), substituted 

‘‘revocation’’ for ‘‘designation’’ in heading. 
Subsec. (h). Pub. L. 105–135, § 223(a)(7), added subsec. 

(h) and struck out heading and text of former subsec. 

(h). Text read as follows: ‘‘Not later than 180 days after 

October 22, 1994, the Administration shall promulgate 

regulations to carry out this section.’’ 
Subsec. (i)(3). Pub. L. 105–135, § 223(a)(8), substituted 

‘‘other lenders, specifically comparing default rates 

and recovery rates on liquidations’’ for ‘‘other lend-

ers’’. 
1994—Pub. L. 103–403, § 217(b), which directed repeal of 

this section effective Oct. 1, 2000, and was repealed by 

section 1(a)(9) [title III, § 305] of Pub. L. 106–554, was not 

executed to reflect the probable intent of Congress and 

the amendments to this section by section 1(a)(9) [title 

III, § 306] of Pub. L. 106–554. See Termination Date note 

below. 

CHANGE OF NAME 

Committee on Small Business of Senate changed to 

Committee on Small Business and Entrepreneurship of 

Senate. See Senate Resolution No. 123, One Hundred 

Seventh Congress, June 29, 2001. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–135 effective Oct. 1, 1997, 

see section 3 of Pub. L. 105–135, set out as a note under 

section 631 of this title. 

TERMINATION DATE 

Section 217(b) of Pub. L. 103–403, as amended by Pub. 

L. 105–135, title II, § 223(c), Dec. 2, 1997, 111 Stat. 2606, 

which provided that this section was to be repealed ef-

fective Oct. 1, 2000, was repealed by Pub. L. 106–554, 

§ 1(a)(9) [title III, § 305], Dec. 21, 2000, 114 Stat. 2763, 

2763A–685. 

REGULATIONS 

Section 223(b) of Pub. L. 105–135 provided that: ‘‘The 

Administrator shall— 
‘‘(1) not later than 150 days after the date of enact-

ment of this Act [Dec. 2, 1997], promulgate regula-

tions to carry out the amendments made by sub-

section (a) [amending this section]; and 
‘‘(2) not later than 180 days after the date of enact-

ment of this Act, issue program guidelines and fully 

implement the amendments made by subsection (a).’’ 

§ 697f. Prepayment of development company de-
bentures 

(a) In general 

(1) Prepayment authorized 

Subject to the requirements set forth in sub-
section (b) of this section, an issuer of a deben-
ture purchased by the Federal Financing Bank 
and guaranteed by the Administration under 
this chapter may, at the election of the bor-
rower (in the case of a loan under section 697 
of this title) or the issuer (in the case of a 
small business investment company) and with 
the approval of the Administration, prepay 
such debenture in accordance with the provi-
sions of this section. 

(2) Procedure 

(A) In general 

In making a prepayment under paragraph 
(1)— 

(i) the borrower (in the case of a loan 
under section 697 of this title) or the issuer 
(in the case of a small business investment 
company) shall pay to the Federal Financ-
ing Bank an amount that is equal to the 
sum of the unpaid principal balance due on 
the debenture as of the date of the prepay-
ment (plus accrued interest at the coupon 
rate on the debenture) and the amount of 
the repurchase premium described in sub-
paragraph (B); and 

(ii) the Administration shall pay to the 
Federal Financing Bank the difference be-
tween the repurchase premium paid by the 
borrower under this subsection and the re-
purchase premium that the Federal Fi-
nancing Bank would otherwise have re-
ceived. 

(B) Repurchase premium 

(i) In general 

For purposes of subparagraph (A)(i), the 
repurchase premium is the amount equal 
to the product of— 

(I) the unpaid principal balance due on 
the debenture on the date of prepay-
ment; and 

(II) the applicable percentage rate, as 
determined in accordance with clauses 
(ii) and (iii). 

(ii) Applicable percentage rate 

For purposes of clause (i)(II), the appli-
cable percentage rate means— 

(I) with respect to a 10-year term loan, 
8.5 percent; 

(II) with respect to a 15-year term loan, 
9.5 percent; 

(III) with respect to a 20-year term 
loan, 10.5 percent; and 

(IV) with respect to a 25-year term 
loan, 11.5 percent. 

(iii) Adjustments to applicable percentage 
rate 

The percentage rates described in clause 
(ii) shall be increased or decreased by the 
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Administration by a factor not to exceed 
one-third, if the same factor is applied in 
each case and if the Administration deter-
mines that an adjustment is necessary, 
based on the number of borrowers having 
given notice of their intent to participate, 
in order to make the program (including 
the amounts appropriated for this purpose 
under Public Law 103–317) result in no sub-
stantial net gain or loss of revenue to the 
Federal Financing Bank or to the Admin-
istration. Amounts collected in excess of 
the amount necessary to ensure revenue 
neutrality shall be refunded to the borrow-
ers. 

(b) Requirements 

For purposes of subsection (a) of this section, 
the requirements of this subsection are that— 

(1) the debenture is outstanding and neither 
the loan that secures the debenture, if any, 
nor the debenture is in default on the date on 
which the prepayment is made; 

(2) State, local, or personal funds, or the pro-
ceeds of a refinancing in accordance with sub-
section (d) of this section under the programs 
authorized by this subchapter, are used to pre-
pay or roll over the debenture; and 

(3) with respect to a debenture issued under 
section 697 of this title, the issuer certifies 
that the benefits, net of fees and expenses au-
thorized herein, associated with prepayment 
of the debenture are entirely passed through 
to the borrower. 

(c) No prepayment fees or penalties 

No fees or penalties other than those specified 
in this section may be imposed on the issuer, the 
borrower, the Administration, or any fund or ac-
count administered by the Administration as 
the result of a prepayment under this section. 

(d) Refinancing limitations 

(1) In general 

The refinancing of a debenture under sec-
tions 697a and 697b of this title, in accordance 
with subsection (b)(2) of this section— 

(A) shall not exceed the amount necessary 
to prepay existing debentures, including all 
costs associated with the refinancing and 
any applicable prepayment penalty or repur-
chase premium; and 

(B) except as provided in paragraphs (2) 
and (3), shall be subject to the provisions of 
sections 697a and 697b of this title and the 
rules and regulations promulgated there-
under, including rules and regulations gov-
erning payment of authorized expenses, com-
missions, fees, and discounts to brokers and 
dealers in trust certificates issued pursuant 
to section 697b of this title. 

(2) Job creation 

An applicant for refinancing under section 
697a of this title of a loan made pursuant to 
section 697 of this title shall not be required to 
demonstrate that a requisite number of jobs 
will be created with the proceeds of a refinanc-
ing. 

(3) Loan processing fee 

To cover the cost of loan packaging, process-
ing, and other administrative functions, a de-

velopment company that provides refinancing 
under subsection (b)(2) of this section may im-
pose a one-time loan processing fee, not to ex-
ceed 0.5 percent of the principal amount of the 
loan. 

(4) New debentures 

Issuers of debentures under subchapter III of 
this chapter may issue new debentures in ac-
cordance with such subchapter in order to pre-
pay existing debentures as authorized in this 
section. 

(5) Preliminary notice 

(A) In general 

The Administration shall use certified 
mail and other reasonable means to notify 
each eligible borrower of the prepayment 
program provided in this subchapter. Each 
preliminary notice shall specify the range 
and dollar amount of repurchase premiums 
which could be required of that borrower in 
order to participate in the program. In car-
rying out this program, the Administration 
shall provide a period of not less than 45 
days following the receipt of such notice by 
the borrower during which the borrower 
must notify the Administration of the bor-
rower’s intent to participate in the program. 
The Administration shall require that a bor-
rower who gives notice of its intent to par-
ticipate to make an earnest money deposit 
of $1,000 which shall not be refundable but 
which shall be credited toward the final re-
purchase premium. 

(B) ‘‘Borrower’’ defined 

For purposes of this paragraph, the term 
‘‘borrower’’, in the case of a small business 
investment company or a specialized small 
business investment company, means ‘‘is-
suer’’. 

(6) Final notice 

Based upon the response to the preliminary 
notice under paragraph (5), the Administra-
tion shall make a final computation of the 
necessary prepayment premiums and shall no-
tify each qualified respondent of the results of 
such computation. Each qualified respondent 
shall be afforded not less than 4 months to 
complete the prepayment. 

(e) Definitions 

For purposes of this section— 
(1) the term ‘‘issuer’’ means— 

(A) the qualified State or local develop-
ment company that issued a debenture pur-
suant to section 697 of this title, which has 
been purchased by the Federal Financing 
Bank; and 

(B) a small business investment company 
licensed pursuant to section 681 of this title; 
or 

(2) the term ‘‘borrower’’ means a small busi-
ness concern whose loan secures a debenture 
issued pursuant to section 697 of this title. 

(f) Regulations 

Not later than 30 days after October 22, 1994, 
the Administration shall promulgate such regu-
lations as may be necessary to carry out this 
section. 
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(g) Authorization 

There are authorized to be appropriated 
$30,000,000 to carry out the provisions of The 
Small Business Prepayment Penalty Relief Act 
of 1994. 

(Pub. L. 85–699, title V, § 509, as added Pub. L. 
103–403, title V, § 503, Oct. 22, 1994, 108 Stat. 4199; 
amended Pub. L. 104–208, div. D, title II, 
§ 208(h)(1)(H), Sept. 30, 1996, 110 Stat. 3009–747.) 

REFERENCES IN TEXT 

For definition of ‘‘this chapter’’, referred to in sub-

sec. (a)(1), see References in Text note set out under 

section 661 of this title. 

Public Law 103–317, referred to in subsec. (a)(2)(B)(iii), 

is Pub. L. 103–317, Aug. 26, 1994, 108 Stat. 1724, known as 

the Departments of Commerce, Justice, and State, The 

Judiciary, and Related Agencies Appropriations Act, 

1995. For complete classification of this Act to the 

Code, see Tables. 

The Small Business Prepayment Penalty Relief Act 

of 1994, referred to in subsec. (g), is title V of Pub. L. 

103–403, Oct. 22, 1994, 108 Stat. 4198, which enacted this 

section and provisions set out as notes under this sec-

tion and section 661 of this title. For complete classi-

fication of this Act to the Code, see Short Title of 1994 

Amendment note set out under section 661 of this title 

and Tables. 

AMENDMENTS 

1996—Subsec. (a)(1). Pub. L. 104–208, § 208(h)(1)(H)(i), 

struck out at end ‘‘A small business investment com-

pany operating under the authority of section 681(d) of 

this title that has issued a debenture that was pur-

chased by and is held by the Administration, may, 

under the same terms and conditions, prepay such de-

benture, and the penalty as provided in this section, 

and shall thereafter be immediately eligible to apply 

for additional assistance from the Administration.’’ 

Subsec. (e)(1)(B). Pub. L. 104–208, § 208(h)(1)(H)(ii), sub-

stituted ‘‘section 681 of this title’’ for ‘‘subsection (c) or 

(d) of section 681 of this title’’. 

INTENTION OF CONGRESS 

Section 502 of title V of Pub. L. 103–403 provided that: 

‘‘(a) IN GENERAL.—The Small Business Administra-

tion shall fully utilize the $30,000,000 appropriated in 

Public Law 103–317 [108 Stat. 1724] to reduce, in accord-

ance with this title [enacting this section and provi-

sions set out as a note under section 661 of this title] 

and the amendments made by this title, prepayment 

penalties imposed in connection with debentures issued 

under— 

‘‘(1) section 303 or 503 of the Small Business Invest-

ment Act of 1958 [15 U.S.C. 683, 697], which have been 

purchased by the Federal Financing Bank; and 

‘‘(2) title III [probably means title III of Pub. L. 

85–699, which is classified to section 681 et seq. of this 

title] to companies operating under section 301(d) of 

such Act [15 U.S.C. 681(d)], which have been purchased 

by the Small Business Administration. 

‘‘(b) EQUAL OPPORTUNITY.—In order to provide an 

equal opportunity to participate in the program au-

thorized under this title, the Small Business Adminis-

tration shall afford each borrower or issuer of a deben-

ture subject to this title, not less than 45 days to elect 

to participate and to provide an earnest money deposit. 

The Administration shall subsequently allow a period 

of not less than 4 months, during which those borrow-

ers or issuers that elect to participate shall be allowed 

to complete the prepayment process. 

‘‘(c) RESTRICTIONS ON PARTICIPATION.—In no event 

shall the Small Business Administration— 

‘‘(1) allow any borrower or issuer to participate in 

the program if the borrower or issuer fails to— 

‘‘(A) make a timely election and provide the de-

posit on a timely basis; or 

‘‘(B) complete the prepayment process within the 

required time; or 

‘‘(2) allow any borrower or issuer to participate in 

the program at a percentage rate other than the rate 

finally determined to be applicable to all other bor-

rowers or issuers with similar terms of years.’’ 

§ 697g. Foreclosure and liquidation of loans 

(a) Delegation of authority 

In accordance with this section, the Adminis-
tration shall delegate to any qualified State or 
local development company (as defined in sec-
tion 697(e) of this title) that meets the eligi-
bility requirements of subsection (b)(1) of this 
section the authority to foreclose and liquidate, 
or to otherwise treat in accordance with this 
section, defaulted loans in its portfolio that are 
funded with the proceeds of debentures guaran-
teed by the Administration under section 697 of 
this title. 

(b) Eligibility for delegation 

(1) Requirements 

A qualified State or local development com-
pany shall be eligible for a delegation of au-
thority under subsection (a) of this section if— 

(A) the company— 
(i) has participated in the loan liquida-

tion pilot program established by the 
Small Business Programs Improvement 
Act of 1996 (15 U.S.C. 695 note), as in effect 
on the day before promulgation of final 
regulations by the Administration imple-
menting this section; 

(ii) is participating in the Premier Cer-
tified Lenders Program under section 697e 
of this title; or 

(iii) during the 3 fiscal years imme-
diately prior to seeking such a delegation, 
has made an average of not less than 10 
loans per year that are funded with the 
proceeds of debentures guaranteed under 
section 697 of this title; and 

(B) the company— 
(i) has one or more employees— 

(I) with not less than 2 years of sub-
stantive, decision-making experience in 
administering the liquidation and work-
out of problem loans secured in a manner 
substantially similar to loans funded 
with the proceeds of debentures guaran-
teed under section 697 of this title; and 

(II) who have completed a training pro-
gram on loan liquidation developed by 
the Administration in conjunction with 
qualified State and local development 
companies that meet the requirements 
of this paragraph; or 

(ii) submits to the Administration docu-
mentation demonstrating that the com-
pany has contracted with a qualified third- 
party to perform any liquidation activities 
and secures the approval of the contract 
by the Administration with respect to the 
qualifications of the contractor and the 
terms and conditions of liquidation activi-
ties. 

(2) Confirmation 

On request the Administration shall exam-
ine the qualifications of any company de-
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1 So in original. Probably should be ‘‘subsection’’. 

scribed in subsection (a) of this section to de-
termine if such company is eligible for the 
delegation of authority under this section. If 
the Administration determines that a com-
pany is not eligible, the Administration shall 
provide the company with the reasons for such 
ineligibility. 

(c) Scope of delegated authority 

(1) In general 

Each qualified State or local development 
company to which the Administration dele-
gates authority under section 1 (a) may with 
respect to any loan described in subsection (a) 
of this section— 

(A) perform all liquidation and foreclosure 
functions, including the purchase in accord-
ance with this subsection of any other in-
debtedness secured by the property securing 
the loan, in a reasonable and sound manner 
according to commercially accepted prac-
tices, pursuant to a liquidation plan ap-
proved in advance by the Administration 
under paragraph (2)(A); 

(B) litigate any matter relating to the per-
formance of the functions described in sub-
paragraph (A), except that the Administra-
tion may— 

(i) defend or bring any claim if— 
(I) the outcome of the litigation may 

adversely affect the Administration’s 
management of the loan program estab-
lished under section 696 of this title; or 

(II) the Administration is entitled to 
legal remedies not available to a quali-
fied State or local development company 
and such remedies will benefit either the 
Administration or the qualified State or 
local development company; or 

(ii) oversee the conduct of any such liti-
gation; and 

(C) take other appropriate actions to miti-
gate loan losses in lieu of total liquidation 
or foreclosures, including the restructuring 
of a loan in accordance with prudent loan 
servicing practices and pursuant to a work-
out plan approved in advance by the Admin-
istration under paragraph (2)(C). 

(2) Administration approval 

(A) Liquidation plan 

(i) In general 

Before carrying out functions described 
in paragraph (1)(A), a qualified State or 
local development company shall submit 
to the Administration a proposed liquida-
tion plan. 

(ii) Administration action on plan 

(I) Timing 

Not later than 15 business days after a 
liquidation plan is received by the Ad-
ministration under clause (i), the Ad-
ministration shall approve or reject the 
plan. 

(II) Notice of no decision 

With respect to any plan that cannot 
be approved or denied within the 15-day 

period required by subclause (I), the Ad-
ministration shall within such period 
provide in accordance with subparagraph 
(E) notice to the company that submit-
ted the plan. 

(iii) Routine actions 

In carrying out functions described in 
paragraph (1)(A), a qualified State or local 
development company may undertake rou-
tine actions not addressed in a liquidation 
plan without obtaining additional ap-
proval from the Administration. 

(B) Purchase of indebtedness 

(i) In general 

In carrying out functions described in 
paragraph (1)(A), a qualified State or local 
development company shall submit to the 
Administration a request for written ap-
proval before committing the Administra-
tion to the purchase of any other indebted-
ness secured by the property securing a de-
faulted loan. 

(ii) Administration action on request 

(I) Timing 

Not later than 15 business days after 
receiving a request under clause (i), the 
Administration shall approve or deny 
the request. 

(II) Notice of no decision 

With respect to any request that can-
not be approved or denied within the 15- 
day period required by subclause (I), the 
Administration shall within such period 
provide in accordance with subparagraph 
(E) notice to the company that submit-
ted the request. 

(C) Workout plan 

(i) In general 

In carrying out functions described in 
paragraph (1)(C), a qualified State or local 
development company shall submit to the 
Administration a proposed workout plan. 

(ii) Administration action on plan 

(I) Timing 

Not later than 15 business days after a 
workout plan is received by the Adminis-
tration under clause (i), the Administra-
tion shall approve or reject the plan. 

(II) Notice of no decision 

With respect to any workout plan that 
cannot be approved or denied within the 
15-day period required by subclause (I), 
the Administration shall within such pe-
riod provide in accordance with subpara-
graph (E) notice to the company that 
submitted the plan. 

(D) Compromise of indebtedness 

In carrying out functions described in 
paragraph (1)(A), a qualified State or local 
development company may— 

(i) consider an offer made by an obligor 
to compromise the debt for less than the 
full amount owing; and 

(ii) pursuant to such an offer, release any 
obligor or other party contingently liable, 
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if the company secures the written ap-
proval of the Administration. 

(E) Contents of notice of no decision 

Any notice provided by the Administration 
under subparagraph (A)(ii)(II), (B)(ii)(II), or 
(C)(ii)(II)— 

(i) shall be in writing; 
(ii) shall state the specific reason for the 

Administration’s inability to act on a plan 
or request; 

(iii) shall include an estimate of the ad-
ditional time required by the Administra-
tion to act on the plan or request; and 

(iv) if the Administration cannot act be-
cause insufficient information or docu-
mentation was provided by the company 
submitting the plan or request, shall speci-
fy the nature of such additional informa-
tion or documentation. 

(3) Conflict of interest 

In carrying out functions described in para-
graph (1), a qualified State or local develop-
ment company shall take no action that would 
result in an actual or apparent conflict of in-
terest between the company (or any employee 
of the company) and any third party lender, 
associate of a third party lender, or any other 
person participating in a liquidation, fore-
closure, or loss mitigation action. 

(d) Suspension or revocation of authority 

The Administration may revoke or suspend a 
delegation of authority under this section to 
any qualified State or local development com-
pany, if the Administration determines that the 
company— 

(1) does not meet the requirements of sub-
section (b)(1) of this section; 

(2) has violated any applicable rule or regu-
lation of the Administration or any other ap-
plicable law; or 

(3) fails to comply with any reporting re-
quirement that may be established by the Ad-
ministration relating to carrying out of func-
tions described in paragraph (1). 

(e) Report 

(1) In general 

Based on information provided by qualified 
State and local development companies and 
the Administration, the Administration shall 
annually submit to the Committees on Small 
Business of the House of Representatives and 
of the Senate a report on the results of delega-
tion of authority under this section. 

(2) Contents 

Each report submitted under paragraph (1) 
shall include the following information: 

(A) With respect to each loan foreclosed or 
liquidated by a qualified State or local de-
velopment company under this section, or 
for which losses were otherwise mitigated by 
the company pursuant to a workout plan 
under this section— 

(i) the total cost of the project financed 
with the loan; 

(ii) the total original dollar amount 
guaranteed by the Administration; 

(iii) the total dollar amount of the loan 
at the time of liquidation, foreclosure, or 
mitigation of loss; 

(iv) the total dollar losses resulting from 
the liquidation, foreclosure, or mitigation 
of loss; and 

(v) the total recoveries resulting from 
the liquidation, foreclosure, or mitigation 
of loss, both as a percentage of the amount 
guaranteed and the total cost of the 
project financed. 

(B) With respect to each qualified State or 
local development company to which au-
thority is delegated under this section, the 
totals of each of the amounts described in 
clauses (i) through (v) of subparagraph (A). 

(C) With respect to all loans subject to 
foreclosure, liquidation, or mitigation under 
this section, the totals of each of the 
amounts described in clauses (i) through (v) 
of subparagraph (A). 

(D) A comparison between— 
(i) the information provided under sub-

paragraph (C) with respect to the 12-month 
period preceding the date on which the re-
port is submitted; and 

(ii) the same information with respect to 
loans foreclosed and liquidated, or other-
wise treated, by the Administration during 
the same period. 

(E) The number of times that the Adminis-
tration has failed to approve or reject a liq-
uidation plan in accordance with subpara-
graph (A)(i), a workout plan in accordance 
with subparagraph (C)(i), or to approve or 
deny a request for purchase of indebtedness 
under subparagraph (B)(i), including specific 
information regarding the reasons for the 
Administration’s failure and any delays that 
resulted. 

(Pub. L. 85–699, title V, § 510, as added Pub. L. 
106–554, § 1(a)(9) [title III, § 307(a)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–685.) 

REFERENCES IN TEXT 

The Small Business Programs Improvement Act of 

1996, referred to in subsec. (b)(1)(A)(i), is Pub. L. 104–208, 

div. D, Sept. 30, 1996, 110 Stat. 3009–724. Provisions relat-

ing to loan liquidation pilot program are contained in 

section 204 of title II of div. D of Pub. L. 104–208, which 

is set out as a note under section 695 of this title. For 

complete classification of this Act to the Code, see 

Short Title of 1996 Amendment note set out under sec-

tion 631 of this title and Tables. 

CHANGE OF NAME 

Committee on Small Business of Senate changed to 

Committee on Small Business and Entrepreneurship of 

Senate. See Senate Resolution No. 123, One Hundred 

Seventh Congress, June 29, 2001. 

REGULATIONS 

Pub. L. 106–554, § 1(a)(9) [title III, § 307(b)], Dec. 21, 

2000, 114 Stat. 2763, 2763A–689, provided that: 

‘‘(1) IN GENERAL.—Not later than 150 days after the 

date of the enactment of this Act [Dec. 21, 2000], the Ad-

ministrator shall issue such regulations as may be nec-

essary to carry out section 510 of the Small Business 

Investment Act of 1958 [15 U.S.C. 697g], as added by sub-

section (a) of this section. 

‘‘(2) TERMINATION OF PILOT PROGRAM.—Beginning on 

the date on which final regulations are issued under 

paragraph (1), section 204 of the Small Business Pro-

grams Improvement Act of 1996 [Pub. L. 104–208, div. D] 

(15 U.S.C. 695 note) shall cease to have effect.’’ 
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CHAPTER 15—ECONOMIC RECOVERY 

SUBCHAPTER I—GENERALLY 

Sec. 

701 to 712. Omitted or Repealed. 

712a. Limitation of obligations for administra-

tive expenses of certain agencies; limi-

tation on life of certain agencies. 

713 to 713a–3. Omitted or Repealed. 

713a–4. Obligations of Commodity Credit Cor-

poration; issuance; sale; purchase; re-

demption; etc. 

713a–5. Exemption of Commodity Credit Cor-

poration and its obligations from tax-

ation. 

713a–6. Sale of surplus agricultural commodities 

to foreign governments. 

713a–7. Exchange of surplus agricultural com-

modities for reserve stocks of strategic 

materials. 

713a–8. Omitted. 

713a–9. Reimbursement of corporation from 

funds of Government agencies for serv-

ices, losses, operating costs, or com-

modities purchased. 

713a–10. Omitted. 

713a–11. Annual appropriations to reimburse 

Commodity Credit Corporation for net 

realized loss. 

713a–11a. Interest prohibited when reimbursing 

Corporation for net realized losses. 

713a–12. Deposit of net realized gain of Commod-

ity Credit Corporation in Treasury. 

713a–13. Policies and procedures for minimum ac-

quisition of stocks by Commodity 

Credit Corporation, encouragement of 

marketing through private trade chan-

nels and procurement of maximum re-

turns in marketplace for producers and 

Corporation. 

713a–14. Dairy export incentive program. 

713b. Repealed. 

713c. Federal Surplus Commodities Corpora-

tion; continuance of existence; pur-

chase and distribution of surplus agri-

cultural commodities. 

713c–1. Annual report to Congress by Federal 

Surplus Commodities Corporation. 

713c–2. Purchase and distribution of surplus 

fishery products. 

713c–3. Promotion of the free flow of domesti-

cally produced fishery products. 

SUBCHAPTER II—COMMODITY CREDIT 

CORPORATION 

714. Creation and purpose of Corporation. 

714a. Location of offices. 

714b. General powers of Corporation. 

714c. Specific powers of Corporation. 

714d. Laws applicable to Corporation. 

714e. Capital stock; amount; interest. 

714f. Use of funds. 

714g. Board of Directors. 

714h. Officers and employees; appointment; 

duties. 

714i. Cooperation with other governmental 

agencies. 

714j. Utilization of associations and trade fa-

cilities. 

714k. Records; annual report. 

714l. Interest of Members of Congress. 

714m. Crimes and offenses. 

714n. Transfer of assets of Commodity Credit 

Corporation, a Delaware corporation. 

714o. Dissolution of Delaware corporation. 

714p. Release of innocent purchasers of con-

verted goods. 

SUBCHAPTER I—GENERALLY 

§ 701. Omitted 

CODIFICATION 

Section was section 1 of the National Industrial Re-

covery Act of June 16, 1933, ch. 90, 48 Stat. 195, as 

amended and modified by act June 14, 1935, ch. 246, 49 

Stat. 375, which declared a national emergency and laid 

down policy objectives for the industrial recovery. 

After the act was held unconstitutional in A. L. A. 

Schechter Poultry Corporation v. U.S. (N.Y. 1935, 55 S.Ct. 

837, 295 U.S. 495, 79 L.Ed. 1570, 97 A.L.R. 947), the Na-

tional Recovery Administration was terminated and its 

functions and agencies transferred by Executive Orders 

Nos. 7252 and 7323, set out under sections 703 to 712 of 

this title. 

§§ 702 to 702f. Repealed. Pub. L. 89–554, § 8(a), 
Sept. 6, 1966, 80 Stat. 648 

Section 702, act June 16, 1933, ch. 90, § 2, 48 Stat. 195, 

and sections 702a to 702f, act June 19, 1934, ch. 677, §§ 1–6, 

48 Stat. 1183, provided for establishment of agencies to 

administer the National Industrial Recovery Act dur-

ing period of emergency and for regulation of em-

ployer-employee relations. 

§§ 703 to 712. Omitted 

CODIFICATION 

Sections 703 to 712 of this title were sections 3 to 10, 

303, and 304 of the National Industrial Recovery Act of 

June 16, 1933, ch. 90, 48 Stat. 195, as amended and modi-

fied by act June 14, 1935, ch. 246, 49 Stat. 375. After the 

act was held unconstitutional in A. L. A. Schechter Poul-

try Corporation v. U.S. (N. Y. 1935, 55 S. Ct. 837, 295 U. S. 

495, 79 L. Ed. 1570, 97 A. L. R. 947), the National Recov-

ery Administration was terminated and its functions 

and agencies transferred by Executive Order Nos. 7252 

and 7323, set out below. Subsequently, sections 303 and 

304 of the Act, classified to sections 711 and 712 of this 

title, were repealed by Pub. L. 107–217, § 6(b), Aug. 21, 

2002, 116 Stat. 1304. For history of the Commodity Cred-

it Corporation, the Electric Home and Farm Authority, 

and the Export-Import Bank of Washington, see notes 

set out under section 712a of this title. 

EX. ORD. NO. 7252. TERMINATING THE NATIONAL RECOV-

ERY ADMINISTRATION AND TRANSFERRING CERTAIN 

AGENCIES AND FUNCTIONS THEREOF TO THE DEPART-

MENTS OF COMMERCE AND LABOR 

Ex. Ord. No. 7252, Dec. 21, 1935, provided: 

1. The National Recovery Administration and the of-

fice of Administrator thereof are hereby terminated. 

2. The Division of Review, the Division of Business 

Cooperation, and the Advisory Council, as constituted 

by Ex. Ord. No. 7075 of June 15, 1935, together with all 

of their officers and employees, files, records, equip-

ment, and property of every kind, are hereby trans-

ferred to the Department of Commerce. The Secretary 

of Commerce is authorized and directed, under the gen-

eral direction of the President, to appoint, employ, dis-

charge, and fix the compensation and define the duties 

and direct the conduct of all officers and employees en-

gaged in the administration of the agencies transferred 

by this Order to the Department of Commerce, to exer-

cise and perform in connection with the said agencies 

the functions and duties now exercised and performed, 

or authorized to be exercised and performed, by the Na-

tional Recovery Administration, to report to the Presi-

dent on all matters relating thereto, and to terminate 

the functions and duties of the said agencies not later 

than April 1, 1936. 

3. The Consumers’ Division, established within the 

National Recovery Administration by Executive Order 

No. 7120 of July 30, 1935, together with all of its officers 

and employees, files, records, equipment, and property 

of every kind, are hereby transferred to the Depart-
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