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(B) to adopt rules reasonably designed to 
ensure compliance with requirements pre-
scribed by the Commission under this sub-
section. 

(2) Requirement to aggregate positions 

In establishing the limits under paragraph 
(1), the self-regulatory organization may re-
quire such member or person to aggregate po-
sitions in— 

(A) any security-based swap and any secu-
rity or loan or group or narrow-based secu-
rity index of securities or loans on which 
such security-based swap is based, which 
such security-based swap references, or to 
which such security-based swap is related as 
described in section 78c(a)(68) of this title, 
and any other instrument relating to such 
security or loan or group or narrow-based se-
curity index of securities or loans; or 

(B)(i) any security-based swap; and 
(ii) any security-based swap and any other 

instrument relating to the same security or 
group or narrow-based security index of se-
curities. 

(d) Large trader reporting 

The Commission, by rule or regulation, may 
require any person that effects transactions for 
such person’s own account or the account of oth-
ers in any securities-based swap or uncleared se-
curity-based swap and any security or loan or 
group or narrow-based security index of securi-
ties or loans as set forth in paragraphs (1) and 
(2) of subsection (a) under this section to report 
such information as the Commission may pre-
scribe regarding any position or positions in any 
security-based swap or uncleared security-based 
swap and any security or loan or group or nar-
row-based security index of securities or loans 
and any other instrument relating to such secu-
rity or loan or group or narrow-based security 
index of securities or loans as set forth in para-
graphs (1) and (2) of subsection (a) under this 
section. 

(June 6, 1934, ch. 404, title I, § 10B, as added Pub. 
L. 111–203, title VII, § 763(h), July 21, 2010, 124 
Stat. 1778.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (c)(1), was in the 

original ‘‘this title’’. See References in Text note set 

out under section 78a of this title. 

EFFECTIVE DATE 

Section effective on the later of 360 days after July 

21, 2010, or, to the extent a provision of subtitle B 

(§§ 761–774) of title VII of Pub. L. 111–203 requires a rule-

making, not less than 60 days after publication of the 

final rule or regulation implementing such provision of 

subtitle B, see section 774 of Pub. L. 111–203, set out as 

an Effective Date of 2010 Amendment note under sec-

tion 77b of this title. 

§ 78j–3. Compensation committees 

(a) Independence of compensation committees 

(1) Listing standards 

The Commission shall, by rule, direct the 
national securities exchanges and national se-
curities associations to prohibit the listing of 
any equity security of an issuer, other than an 

issuer that is a controlled company, limited 
partnership, company in bankruptcy proceed-
ings, open-ended management investment 
company that is registered under the Invest-
ment Company Act of 1940 [15 U.S.C. 80a–1 et 
seq.], or a foreign private issuer that provides 
annual disclosures to shareholders of the rea-
sons that the foreign private issuer does not 
have an independent compensation committee, 
that does not comply with the requirements of 
this subsection. 

(2) Independence of compensation committees 

The rules of the Commission under para-
graph (1) shall require that each member of 
the compensation committee of the board of 
directors of an issuer be— 

(A) a member of the board of directors of 
the issuer; and 

(B) independent. 

(3) Independence 

The rules of the Commission under para-
graph (1) shall require that, in determining 
the definition of the term ‘‘independence’’ for 
purposes of paragraph (2), the national securi-
ties exchanges and the national securities as-
sociations shall consider relevant factors, in-
cluding— 

(A) the source of compensation of a mem-
ber of the board of directors of an issuer, in-
cluding any consulting, advisory, or other 
compensatory fee paid by the issuer to such 
member of the board of directors; and 

(B) whether a member of the board of di-
rectors of an issuer is affiliated with the is-
suer, a subsidiary of the issuer, or an affili-
ate of a subsidiary of the issuer. 

(4) Exemption authority 

The rules of the Commission under para-
graph (1) shall permit a national securities ex-
change or a national securities association to 
exempt a particular relationship from the re-
quirements of paragraph (2), with respect to 
the members of a compensation committee, as 
the national securities exchange or national 
securities association determines is appro-
priate, taking into consideration the size of an 
issuer and any other relevant factors. 

(b) Independence of compensation consultants 
and other compensation committee advisers 

(1) In general 

The compensation committee of an issuer 
may only select a compensation consultant, 
legal counsel, or other adviser to the com-
pensation committee after taking into consid-
eration the factors identified by the Commis-
sion under paragraph (2). 

(2) Rules 

The Commission shall identify factors that 
affect the independence of a compensation 
consultant, legal counsel, or other adviser to a 
compensation committee of an issuer. Such 
factors shall be competitively neutral among 
categories of consultants, legal counsel, or 
other advisers and preserve the ability of com-
pensation committees to retain the services of 
members of any such category, and shall in-
clude— 



Page 235 TITLE 15—COMMERCE AND TRADE § 78j–3 

(A) the provision of other services to the 
issuer by the person that employs the com-
pensation consultant, legal counsel, or other 
adviser; 

(B) the amount of fees received from the 
issuer by the person that employs the com-
pensation consultant, legal counsel, or other 
adviser, as a percentage of the total revenue 
of the person that employs the compensa-
tion consultant, legal counsel, or other ad-
viser; 

(C) the policies and procedures of the per-
son that employs the compensation consult-
ant, legal counsel, or other adviser that are 
designed to prevent conflicts of interest; 

(D) any business or personal relationship 
of the compensation consultant, legal coun-
sel, or other adviser with a member of the 
compensation committee; and 

(E) any stock of the issuer owned by the 
compensation consultant, legal counsel, or 
other adviser. 

(c) Compensation committee authority relating 
to compensation consultants 

(1) Authority to retain compensation consult-
ant 

(A) In general 

The compensation committee of an issuer, 
in its capacity as a committee of the board 
of directors, may, in its sole discretion, re-
tain or obtain the advice of a compensation 
consultant. 

(B) Direct responsibility of compensation 
committee 

The compensation committee of an issuer 
shall be directly responsible for the appoint-
ment, compensation, and oversight of the 
work of a compensation consultant. 

(C) Rule of construction 

This paragraph may not be construed— 
(i) to require the compensation commit-

tee to implement or act consistently with 
the advice or recommendations of the 
compensation consultant; or 

(ii) to affect the ability or obligation of 
a compensation committee to exercise its 
own judgment in fulfillment of the duties 
of the compensation committee. 

(2) Disclosure 

In any proxy or consent solicitation mate-
rial for an annual meeting of the shareholders 
(or a special meeting in lieu of the annual 
meeting) occurring on or after the date that is 
1 year after July 21, 2010, each issuer shall dis-
close in the proxy or consent material, in ac-
cordance with regulations of the Commission, 
whether— 

(A) the compensation committee of the is-
suer retained or obtained the advice of a 
compensation consultant; and 

(B) the work of the compensation consult-
ant has raised any conflict of interest and, if 
so, the nature of the conflict and how the 
conflict is being addressed. 

(d) Authority to engage independent legal coun-
sel and other advisers 

(1) In general 

The compensation committee of an issuer, in 
its capacity as a committee of the board of di-

rectors, may, in its sole discretion, retain and 
obtain the advice of independent legal counsel 
and other advisers. 

(2) Direct responsibility of compensation com-
mittee 

The compensation committee of an issuer 
shall be directly responsible for the appoint-
ment, compensation, and oversight of the 
work of independent legal counsel and other 
advisers. 

(3) Rule of construction 

This subsection may not be construed— 
(A) to require a compensation committee 

to implement or act consistently with the 
advice or recommendations of independent 
legal counsel or other advisers under this 
subsection; or 

(B) to affect the ability or obligation of a 
compensation committee to exercise its own 
judgment in fulfillment of the duties of the 
compensation committee. 

(e) Compensation of compensation consultants, 
independent legal counsel, and other advis-
ers 

Each issuer shall provide for appropriate fund-
ing, as determined by the compensation com-
mittee in its capacity as a committee of the 
board of directors, for payment of reasonable 
compensation— 

(1) to a compensation consultant; and 
(2) to independent legal counsel or any other 

adviser to the compensation committee. 

(f) Commission rules 

(1) In general 

Not later than 360 days after July 21, 2010, 
the Commission shall, by rule, direct the na-
tional securities exchanges and national secu-
rities associations to prohibit the listing of 
any security of an issuer that is not in compli-
ance with the requirements of this section. 

(2) Opportunity to cure defects 

The rules of the Commission under para-
graph (1) shall provide for appropriate proce-
dures for an issuer to have a reasonable oppor-
tunity to cure any defects that would be the 
basis for the prohibition under paragraph (1), 
before the imposition of such prohibition. 

(3) Exemption authority 

(A) In general 

The rules of the Commission under para-
graph (1) shall permit a national securities 
exchange or a national securities association 
to exempt a category of issuers from the re-
quirements under this section, as the na-
tional securities exchange or the national 
securities association determines is appro-
priate. 

(B) Considerations 

In determining appropriate exemptions 
under subparagraph (A), the national securi-
ties exchange or the national securities as-
sociation shall take into account the poten-
tial impact of the requirements of this sec-
tion on smaller reporting issuers. 

(g) Controlled company exemption 

(1) In general 

This section shall not apply to any con-
trolled company. 
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1 So in original. Probably should be ‘‘compensation in’’. 

(2) Definition 

For purposes of this section, the term ‘‘con-
trolled company’’ means an issuer— 

(A) that is listed on a national securities 
exchange or by a national securities associa-
tion; and 

(B) that holds an election for the board of 
directors of the issuer in which more than 50 
percent of the voting power is held by an in-
dividual, a group, or another issuer. 

(June 6, 1934, ch. 404, title I, § 10C, as added Pub. 
L. 111–203, title IX, § 952(a), July 21, 2010, 124 
Stat. 1900.) 

REFERENCES IN TEXT 

The Investment Company Act of 1940, referred to in 

subsec. (a)(1), is title I of act Aug. 22, 1940, ch. 686, 54 

Stat. 789, which is classified generally to subchapter I 

(§ 80a–1 et seq.) of chapter 2D of this title. For complete 

classification of this Act to the Code, see section 80a–51 

of this title and Tables. 

EFFECTIVE DATE 

Section effective 1 day after July 21, 2010, except as 

otherwise provided, see section 4 of Pub. L. 111–203, set 

out as a note under section 5301 of Title 12, Banks and 

Banking. 

§ 78j–4. Recovery of erroneously awarded com-
pensation policy 

(a) Listing standards 

The Commission shall, by rule, direct the na-
tional securities exchanges and national securi-
ties associations to prohibit the listing of any 
security of an issuer that does not comply with 
the requirements of this section. 

(b) Recovery of funds 

The rules of the Commission under subsection 
(a) shall require each issuer to develop and im-
plement a policy providing— 

(1) for disclosure of the policy of the issuer 
on incentive-based compensation that is based 
on financial information required to be re-
ported under the securities laws; and 

(2) that, in the event that the issuer is re-
quired to prepare an accounting restatement 
due to the material noncompliance of the is-
suer with any financial reporting requirement 
under the securities laws, the issuer will re-
cover from any current or former executive of-
ficer of the issuer who received incentive- 
based compensation (including stock options 
awarded as compensation) during the 3-year 
period preceding the date on which the issuer 
is required to prepare an accounting restate-
ment, based on the erroneous data, in 1 excess 
of what would have been paid to the executive 
officer under the accounting restatement. 

(June 6, 1934, ch. 404, title I, § 10D, as added Pub. 
L. 111–203, title IX, § 954, July 21, 2010, 124 Stat. 
1904.) 

EFFECTIVE DATE 

Section effective 1 day after July 21, 2010, except as 

otherwise provided, see section 4 of Pub. L. 111–203, set 

out as a note under section 5301 of Title 12, Banks and 

Banking. 

§ 78k. Trading by members of exchanges, bro-
kers, and dealers 

(a) Trading for own account or account of associ-
ated person; exceptions 

(1) It shall be unlawful for any member of a 
national securities exchange to effect any trans-
action on such exchange for its own account, the 
account of an associated person, or an account 
with respect to which it or an associated person 
thereof exercises investment discretion: Pro-

vided, however, That this paragraph shall not 
make unlawful— 

(A) any transaction by a dealer acting in the 
capacity of market maker; 

(B) any transaction for the account of an 
odd-lot dealer in a security in which he is so 
registered; 

(C) any stabilizing transaction effected in 
compliance with rules under section 78j(b) of 
this title to facilitate a distribution of a secu-
rity in which the member effecting such trans-
action is participating; 

(D) any bona fide arbitrage transaction, any 
bona fide hedge transaction involving a long 
or short position in an equity security and a 
long or short position in a security entitling 
the holder to acquire or sell such equity secu-
rity, or any risk arbitrage transaction in con-
nection with a merger, acquisition, tender 
offer, or similar transaction involving a re-
capitalization; 

(E) any transaction for the account of a nat-
ural person, the estate of a natural person, or 
a trust created by a natural person for himself 
or another natural person; 

(F) any transaction to offset a transaction 
made in error; 

(G) any other transaction for a member’s 
own account provided that (i) such member is 
primarily engaged in the business of under-
writing and distributing securities issued by 
other persons, selling securities to customers, 
and acting as broker, or any one or more of 
such activities, and whose gross income nor-
mally is derived principally from such busi-
ness and related activities and (ii) such trans-
action is effected in compliance with rules of 
the Commission which, as a minimum, assure 
that the transaction is not inconsistent with 
the maintenance of fair and orderly markets 
and yields priority, parity, and precedence in 
execution to orders for the account of persons 
who are not members or associated with mem-
bers of the exchange; 

(H) any transaction for an account with re-
spect to which such member or an associated 
person thereof exercises investment discretion 
if such member— 

(i) has obtained, from the person or per-
sons authorized to transact business for the 
account, express authorization for such 
member or associated person to effect such 
transactions prior to engaging in the prac-
tice of effecting such transactions; 

(ii) furnishes the person or persons author-
ized to transact business for the account 
with a statement at least annually disclos-
ing the aggregate compensation received by 
the exchange member in effecting such 
transactions; and 
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