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1 So in original. The comma probably should be a semicolon. 

Memorandum for the Heads of Executive Depart-
ments and Agencies 

From our Nation’s founding, the American constitu-
tional order has been a Federal system, ensuring a 
strong role for both the national Government and the 
States. The Federal Government’s role in promoting 
the general welfare and guarding individual liberties is 
critical, but State law and national law often operate 
concurrently to provide independent safeguards for the 
public. Throughout our history, State and local govern-
ments have frequently protected health, safety, and the 
environment more aggressively than has the national 
Government. 

An understanding of the important role of State gov-
ernments in our Federal system is reflected in long-
standing practices by executive departments and agen-
cies, which have shown respect for the traditional pre-
rogatives of the States. In recent years, however, not-
withstanding Executive Order 13132 of August 4, 1999 
(Federalism), executive departments and agencies have 
sometimes announced that their regulations preempt 
State law, including State common law, without ex-
plicit preemption by the Congress or an otherwise suffi-
cient basis under applicable legal principles. 

The purpose of this memorandum is to state the gen-
eral policy of my Administration that preemption of 
State law by executive departments and agencies 
should be undertaken only with full consideration of 
the legitimate prerogatives of the States and with a 
sufficient legal basis for preemption. Executive depart-
ments and agencies should be mindful that in our Fed-
eral system, the citizens of the several States have dis-
tinctive circumstances and values, and that in many 
instances it is appropriate for them to apply to them-
selves rules and principles that reflect these circum-
stances and values. As Justice Brandeis explained more 
than 70 years ago, ‘‘[i]t is one of the happy incidents of 
the federal system that a single courageous state may, 
if its citizens choose, serve as a laboratory; and try 
novel social and economic experiments without risk to 
the rest of the country.’’ 

To ensure that executive departments and agencies 
include statements of preemption in regulations only 
when such statements have a sufficient legal basis: 

1. Heads of departments and agencies should not in-
clude in regulatory preambles statements that the de-
partment or agency intends to preempt State law 
through the regulation except where preemption provi-
sions are also included in the codified regulation. 

2. Heads of departments and agencies should not in-
clude preemption provisions in codified regulations ex-
cept where such provisions would be justified under 
legal principles governing preemption, including the 
principles outlined in Executive Order 13132. 

3. Heads of departments and agencies should review 
regulations issued within the past 10 years that contain 
statements in regulatory preambles or codified provi-
sions intended by the department or agency to preempt 
State law, in order to decide whether such statements 
or provisions are justified under applicable legal prin-
ciples governing preemption. Where the head of a de-
partment or agency determines that a regulatory state-
ment of preemption or codified regulatory provision 
cannot be so justified, the head of that department or 
agency should initiate appropriate action, which may 
include amendment of the relevant regulation. 

Executive departments and agencies shall carry out 
the provisions of this memorandum to the extent per-
mitted by law and consistent with their statutory au-
thorities. Heads of departments and agencies should 
consult as necessary with the Attorney General and the 
Office of Management and Budget’s Office of Informa-
tion and Regulatory Affairs to determine how the re-
quirements of this memorandum apply to particular 
situations. 

This memorandum is not intended to, and does not, 
create any right or benefit, substantive or procedural, 
enforceable at law or in equity by any party against 
the United States, its departments, agencies, or enti-
ties, its officers, employees, or agents, or any other 
person. 

The Director of the Office of Management and Budget 
is authorized and directed to publish this memorandum 
in the Federal Register. 

BARACK OBAMA. 

§ 602. Regulatory agenda 

(a) During the months of October and April of 
each year, each agency shall publish in the Fed-
eral Register a regulatory flexibility agenda 
which shall contain— 

(1) a brief description of the subject area of 
any rule which the agency expects to propose 
or promulgate which is likely to have a sig-
nificant economic impact on a substantial 
number of small entities; 

(2) a summary of the nature of any such rule 
under consideration for each subject area list-
ed in the agenda pursuant to paragraph (1), the 
objectives and legal basis for the issuance of 
the rule, and an approximate schedule for 
completing action on any rule for which the 
agency has issued a general notice of proposed 
rulemaking,1 and 

(3) the name and telephone number of an 
agency official knowledgeable concerning the 
items listed in paragraph (1). 

(b) Each regulatory flexibility agenda shall be 
transmitted to the Chief Counsel for Advocacy 
of the Small Business Administration for com-
ment, if any. 

(c) Each agency shall endeavor to provide no-
tice of each regulatory flexibility agenda to 
small entities or their representatives through 
direct notification or publication of the agenda 
in publications likely to be obtained by such 
small entities and shall invite comments upon 
each subject area on the agenda. 

(d) Nothing in this section precludes an agen-
cy from considering or acting on any matter not 
included in a regulatory flexibility agenda, or 
requires an agency to consider or act on any 
matter listed in such agenda. 

(Added Pub. L. 96–354, § 3(a), Sept. 19, 1980, 94 
Stat. 1166.) 

§ 603. Initial regulatory flexibility analysis 

(a) Whenever an agency is required by section 
553 of this title, or any other law, to publish gen-
eral notice of proposed rulemaking for any pro-
posed rule, or publishes a notice of proposed 
rulemaking for an interpretative rule involving 
the internal revenue laws of the United States, 
the agency shall prepare and make available for 
public comment an initial regulatory flexibility 
analysis. Such analysis shall describe the im-
pact of the proposed rule on small entities. The 
initial regulatory flexibility analysis or a sum-
mary shall be published in the Federal Register 
at the time of the publication of general notice 
of proposed rulemaking for the rule. The agency 
shall transmit a copy of the initial regulatory 
flexibility analysis to the Chief Counsel for Ad-
vocacy of the Small Business Administration. In 
the case of an interpretative rule involving the 
internal revenue laws of the United States, this 
chapter applies to interpretative rules published 
in the Federal Register for codification in the 
Code of Federal Regulations, but only to the ex-
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tent that such interpretative rules impose on 
small entities a collection of information re-
quirement. 

(b) Each initial regulatory flexibility analysis 
required under this section shall contain— 

(1) a description of the reasons why action 
by the agency is being considered; 

(2) a succinct statement of the objectives of, 
and legal basis for, the proposed rule; 

(3) a description of and, where feasible, an 
estimate of the number of small entities to 
which the proposed rule will apply; 

(4) a description of the projected reporting, 
recordkeeping and other compliance require-
ments of the proposed rule, including an esti-
mate of the classes of small entities which will 
be subject to the requirement and the type of 
professional skills necessary for preparation of 
the report or record; 

(5) an identification, to the extent prac-
ticable, of all relevant Federal rules which 
may duplicate, overlap or conflict with the 
proposed rule. 

(c) Each initial regulatory flexibility analysis 
shall also contain a description of any signifi-
cant alternatives to the proposed rule which ac-
complish the stated objectives of applicable 
statutes and which minimize any significant 
economic impact of the proposed rule on small 
entities. Consistent with the stated objectives of 
applicable statutes, the analysis shall discuss 
significant alternatives such as— 

(1) the establishment of differing compliance 
or reporting requirements or timetables that 
take into account the resources available to 
small entities; 

(2) the clarification, consolidation, or sim-
plification of compliance and reporting re-
quirements under the rule for such small enti-
ties; 

(3) the use of performance rather than design 
standards; and 

(4) an exemption from coverage of the rule, 
or any part thereof, for such small entities. 

(Added Pub. L. 96–354, § 3(a), Sept. 19, 1980, 94 
Stat. 1166; amended Pub. L. 104–121, title II, 
§ 241(a)(1), Mar. 29, 1996, 110 Stat. 864; Pub. L. 
111–203, title X, § 1100G(b), July 21, 2010, 124 Stat. 
2112.) 

AMENDMENT OF SECTION 

Pub. L. 111–203, title X, §§ 1100G(b), 1100H, 

July 21, 2010, 124 Stat. 2112, 2113, provided that, 

effective on the designated transfer date, this 

section is amended by adding at the end the fol-

lowing new subsection: 
(d)(1) For a covered agency, as defined in section 

609(d)(2), each initial regulatory flexibility analysis 

shall include a description of— 
(A) any projected increase in the cost of credit 

for small entities; 
(B) any significant alternatives to the proposed 

rule which accomplish the stated objectives of ap-

plicable statutes and which minimize any increase 

in the cost of credit for small entities; and 
(C) advice and recommendations of representa-

tives of small entities relating to issues described 

in subparagraphs (A) and (B) and subsection (b). 

(2) A covered agency, as defined in section 

609(d)(2), shall, for purposes of complying with 

paragraph (1)(C)— 

(A) identify representatives of small entities in 

consultation with the Chief Counsel for Advocacy 

of the Small Business Administration; and 

(B) collect advice and recommendations from 

the representatives identified under subparagraph 

(A) relating to issues described in subparagraphs 

(A) and (B) of paragraph (1) and subsection (b). 

See Effective Date of 2010 Amendment note 

below. 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–121, § 241(a)(1)(B), in-
serted at end ‘‘In the case of an interpretative rule in-
volving the internal revenue laws of the United States, 
this chapter applies to interpretative rules published in 
the Federal Register for codification in the Code of 
Federal Regulations, but only to the extent that such 
interpretative rules impose on small entities a collec-
tion of information requirement.’’ 

Pub. L. 104–121, § 241(a)(1)(A), which directed the in-
sertion of ‘‘, or publishes a notice of proposed rule-
making for an interpretative rule involving the inter-
nal revenue laws of the United States’’ after ‘‘proposed 
rule’’ was executed by making the insertion where 
those words appeared in first sentence to reflect the 
probable intent of Congress. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective on the des-
ignated transfer date, see section 1100H of Pub. L. 
111–203, set out as a note under section 552a of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–121 effective on expiration 
of 90 days after Mar. 29, 1996, but inapplicable to inter-
pretative rules for which a notice of proposed rule-
making was published prior to Mar. 29, 1996, see section 
245 of Pub. L. 104–121, set out as a note under section 601 
of this title. 

§ 604. Final regulatory flexibility analysis 

(a) When an agency promulgates a final rule 
under section 553 of this title, after being re-
quired by that section or any other law to pub-
lish a general notice of proposed rulemaking, or 
promulgates a final interpretative rule involv-
ing the internal revenue laws of the United 
States as described in section 603(a), the agency 
shall prepare a final regulatory flexibility 
analysis. Each final regulatory flexibility analy-
sis shall contain— 

(1) a statement of the need for, and objec-
tives of, the rule; 

(2) a statement of the significant issues 
raised by the public comments in response to 
the initial regulatory flexibility analysis, a 
statement of the assessment of the agency of 
such issues, and a statement of any changes 
made in the proposed rule as a result of such 
comments; 

(3) the response of the agency to any com-
ments filed by the Chief Counsel for Advocacy 
of the Small Business Administration in re-
sponse to the proposed rule, and a detailed 
statement of any change made to the proposed 
rule in the final rule as a result of the com-
ments; 

(4) a description of and an estimate of the 
number of small entities to which the rule will 
apply or an explanation of why no such esti-
mate is available; 

(5) a description of the projected reporting, 
recordkeeping and other compliance require-
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