
Page 1401 TITLE 20—EDUCATION § 7176 

review process or other methods of assuring the 
quality of such applications. 

(f) Geographic diversity 

To the extent practicable, a State educational 
agency shall distribute funds under this part eq-
uitably among geographic areas within the 
State, including urban and rural communities. 

(g) Duration of awards 

Grants under this part may be awarded for a 
period of not less than 3 years and not more 
than 5 years. 

(h) Amount of awards 

A grant awarded under this part may not be 
made in an amount that is less than $50,000. 

(i) Priority 

(1) In general 

In awarding grants under this part, a State 
educational agency shall give priority to ap-
plications— 

(A) proposing to target services to stu-
dents who attend schools that have been 
identified as in need of improvement under 
section 6316 of this title; and 

(B) submitted jointly by eligible entities 
consisting of not less than 1— 

(i) local educational agency receiving 
funds under part A of subchapter I of this 
chapter; and 

(ii) community-based organization or 
other public or private entity. 

(2) Special rule 

The State educational agency shall provide 
the same priority under paragraph (1) to an 
application submitted by a local educational 
agency if the local educational agency dem-
onstrates that it is unable to partner with a 
community-based organization in reasonable 
geographic proximity and of sufficient quality 
to meet the requirements of this part. 

(Pub. L. 89–10, title IV, § 4204, as added Pub. L. 
107–110, title IV, § 401, Jan. 8, 2002, 115 Stat. 1769.) 

§ 7175. Local activities 

(a) Authorized activities 

Each eligible entity that receives an award 
under this part may use the award funds to 
carry out a broad array of before and after 
school activities (including during summer re-
cess periods) that advance student academic 
achievement, including— 

(1) remedial education activities and aca-
demic enrichment learning programs, includ-
ing providing additional assistance to students 
to allow the students to improve their aca-
demic achievement; 

(2) mathematics and science education ac-
tivities; 

(3) arts and music education activities; 
(4) entrepreneurial education programs; 
(5) tutoring services (including those pro-

vided by senior citizen volunteers) and men-
toring programs; 

(6) programs that provide after school activi-
ties for limited English proficient students 
that emphasize language skills and academic 
achievement; 

(7) recreational activities; 
(8) telecommunications and technology edu-

cation programs; 
(9) expanded library service hours; 
(10) programs that promote parental involve-

ment and family literacy; 
(11) programs that provide assistance to stu-

dents who have been truant, suspended, or ex-
pelled to allow the students to improve their 
academic achievement; and 

(12) drug and violence prevention programs, 
counseling programs, and character education 
programs. 

(b) Principles of effectiveness 

(1) In general 

For a program or activity developed pursu-
ant to this part to meet the principles of effec-
tiveness, such program or activity shall— 

(A) be based upon an assessment of objec-
tive data regarding the need for before and 
after school programs (including during 
summer recess periods) and activities in the 
schools and communities; 

(B) be based upon an established set of per-
formance measures aimed at ensuring the 
availability of high quality academic enrich-
ment opportunities; and 

(C) if appropriate, be based upon scientif-
ically based research that provides evidence 
that the program or activity will help stu-
dents meet the State and local student aca-
demic achievement standards. 

(2) Periodic evaluation 

(A) In general 

The program or activity shall undergo a 
periodic evaluation to assess its progress to-
ward achieving its goal of providing high 
quality opportunities for academic enrich-
ment. 

(B) Use of results 

The results of evaluations under subpara-
graph (A) shall be— 

(i) used to refine, improve, and strength-
en the program or activity, and to refine 
the performance measures; and 

(ii) made available to the public upon re-
quest, with public notice of such availabil-
ity provided. 

(Pub. L. 89–10, title IV, § 4205, as added Pub. L. 
107–110, title IV, § 401, Jan. 8, 2002, 115 Stat. 1772.) 

§ 7176. Authorization of appropriations 

There are authorized to be appropriated— 
(1) $1,250,000,000 for fiscal year 2002; 
(2) $1,500,000,000 for fiscal year 2003; 
(3) $1,750,000,000 for fiscal year 2004; 
(4) $2,000,000,000 for fiscal year 2005; 
(5) $2,250,000,000 for fiscal year 2006; and 
(6) $2,500,000,000 for fiscal year 2007. 

(Pub. L. 89–10, title IV, § 4206, as added Pub. L. 
107–110, title IV, § 401, Jan. 8, 2002, 115 Stat. 1773.) 

PART C—ENVIRONMENTAL TOBACCO SMOKE 

CODIFICATION 

Similar provisions relating to environmental tobacco 
smoke are contained in part B (§ 6081 et seq.) of sub-
chapter X of chapter 68 of this title. 
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§ 7181. Short title 

This part may be cited as the ‘‘Pro-Children 
Act of 2001’’. 

(Pub. L. 89–10, title IV, § 4301, as added Pub. L. 
107–110, title IV, § 401, Jan. 8, 2002, 115 Stat. 1773.) 

PRIOR PROVISIONS 

A prior section 4301 of Pub. L. 89–10 was classified to 
section 3081 of this title, prior to the general amend-
ment of Pub. L. 89–10 by Pub. L. 103–382. 

§ 7182. Definitions 

As used in this part: 

(1) Children 

The term ‘‘children’’ means individuals who 
have not attained the age of 18. 

(2) Children’s services 

The term ‘‘children’s services’’ means the 
provision on a routine or regular basis of 
health, day care, education, or library serv-
ices— 

(A) that are funded, after January 8, 2002, 
directly by the Federal Government or 
through State or local governments, by Fed-
eral grant, loan, loan guarantee, or contract 
programs— 

(i) administered by either the Secretary 
of Health and Human Services or the Sec-
retary of Education (other than services 
provided and funded solely under titles 
XVIII and XIX of the Social Security Act 
[42 U.S.C. 1395 et seq., 1396 et seq.]); or 

(ii) administered by the Secretary of Ag-
riculture in the case of a clinic (as defined 
in part 246.2 of title 7, Code of Federal Reg-
ulations (or any corresponding similar reg-
ulation or ruling)) under section 17(b)(6) of 
the Child Nutrition Act of 1966 [42 U.S.C. 
1786(b)(6)]; or 

(B) that are provided in indoor facilities 
that are constructed, operated, or main-
tained with such Federal funds, as deter-
mined by the appropriate head of a Federal 
agency in any enforcement action carried 
out under this part, 

except that nothing in clause (ii) of subpara-
graph (A) is intended to include facilities 
(other than clinics) where coupons are re-
deemed under the Child Nutrition Act of 1966 
[42 U.S.C. 1771 et seq.]. 

(3) Indoor facility 

The term ‘‘indoor facility’’ means a building 
that is enclosed. 

(4) Person 

The term ‘‘person’’ means any State or local 
subdivision of a State, agency of such State or 
subdivision, corporation, or partnership that 
owns or operates or otherwise controls and 
provides children’s services or any individual 
who owns or operates or otherwise controls 
and provides such services. 

(5) Secretary 

The term ‘‘Secretary’’ means the Secretary 
of Health and Human Services. 

(Pub. L. 89–10, title IV, § 4302, as added Pub. L. 
107–110, title IV, § 401, Jan. 8, 2002, 115 Stat. 1773.) 

REFERENCES IN TEXT 

The Child Nutrition Act of 1966, referred to in par. (2), 
is Pub. L. 89–642, Oct. 11, 1966, 80 Stat. 885, as amended, 
which is classified generally to chapter 13A (§ 1771 et 
seq.) of Title 42, The Public Health and Welfare. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 1771 of Title 42 
and Tables. 

The Social Security Act, referred to in par. (2)(A)(i), 
is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended. 
Titles XVIII and XIX of the Act are classified generally 
to subchapters XVIII (§ 1395 et seq.) and XIX (§ 1396 et 
seq.), respectively, of chapter 7 of Title 42, The Public 
Health and Welfare. For complete classification of this 
Act to the Code, see section 1305 of Title 42 and Tables. 

§ 7183. Nonsmoking policy for children’s services 

(a) Prohibition 

After January 8, 2002, no person shall permit 
smoking within any indoor facility owned or 
leased or contracted for, and utilized, by such 
person for provision of routine or regular kin-
dergarten, elementary, or secondary education 
or library services to children. 

(b) Additional prohibition 

(1) In general 

After January 8, 2002, no person shall permit 
smoking within any indoor facility (or portion 
of such a facility) owned or leased or con-
tracted for, and utilized by, such person for 
the provision of regular or routine health care 
or day care or early childhood development 
(Head Start) services. 

(2) Exception 

Paragraph (1) shall not apply to— 
(A) any portion of such facility that is 

used for inpatient hospital treatment of in-
dividuals dependent on, or addicted to, drugs 
or alcohol; and 

(B) any private residence. 

(c) Federal agencies 

(1) Kindergarten, elementary, or secondary 
education or library services 

After January 8, 2002, no Federal agency 
shall permit smoking within any indoor facil-
ity in the United States operated by such 
agency, directly or by contract, to provide 
routine or regular kindergarten, elementary, 
or secondary education or library services to 
children. 

(2) Health or day care or early childhood de-
velopment services 

(A) In general 

After January 8, 2002, no Federal agency 
shall permit smoking within any indoor fa-
cility (or portion of such facility) operated 
by such agency, directly or by contract, to 
provide routine or regular health or day care 
or early childhood development (Head Start) 
services to children. 

(B) Exception 

Subparagraph (A) shall not apply to— 
(i) any portion of such facility that is 

used for inpatient hospital treatment of 
individuals dependent on, or addicted to, 
drugs or alcohol; and 

(ii) any private residence. 
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1 Opening parenthesis editorially supplied. 

(3) Application of provisions 

The provisions of paragraph (2) shall also 
apply to the provision of such routine or regu-
lar kindergarten, elementary or secondary 
education or library services in the facilities 
described in paragraph (2) not subject to para-
graph (1). 

(d) Notice 

The prohibitions in subsections (a) through (c) 
of this section shall be published in a notice in 
the Federal Register by the Secretary (in con-
sultation with the heads of other affected agen-
cies) and by such agency heads in funding ar-
rangements involving the provision of children’s 
services administered by such heads. Such pro-
hibitions shall be effective 90 days after such no-
tice is published, or 270 days after January 8, 
2002, whichever occurs first. 

(e) Civil penalties 

(1) In general 

Any failure to comply with a prohibition in 
this section shall be considered to be a viola-
tion of this section and any person subject to 
such prohibition who commits such violation 
may be liable to the United States for a civil 
penalty in an amount not to exceed $1,000 for 
each violation, or may be subject to an admin-
istrative compliance order, or both, as deter-
mined by the Secretary. Each day a violation 
continues shall constitute a separate viola-
tion. In the case of any civil penalty assessed 
under this section, the total amount shall not 
exceed 50 percent of the amount of Federal 
funds received under any subchapter of this 
chapter by such person for the fiscal year in 
which the continuing violation occurred. For 
the purpose of the prohibition in subsection (c) 
of this section, the term ‘‘person’’, as used in 
this paragraph, shall mean the head of the ap-
plicable Federal agency or the contractor of 
such agency providing the services to children. 

(2) Administrative proceeding 

A civil penalty may be assessed in a written 
notice, or an administrative compliance order 
may be issued under paragraph (1), by the Sec-
retary only after an opportunity for a hearing 
in accordance with section 554 of title 5. Be-
fore making such assessment or issuing such 
order, or both, the Secretary shall give writ-
ten notice of the assessment or order to such 
person by certified mail with return receipt 
and provide information in the notice of an op-
portunity to request in writing, not later than 
30 days after the date of receipt of such notice, 
such hearing. The notice shall reasonably de-
scribe the violation and be accompanied with 
the procedures for such hearing and a simple 
form that may be used to request such hearing 
if such person desires to use such form. If a 
hearing is requested, the Secretary shall es-
tablish by such certified notice the time and 
place for such hearing, which shall be located, 
to the greatest extent possible, at a location 
convenient to such person. The Secretary (or 
the Secretary’s designee) and such person may 
consult to arrange a suitable date and location 
where appropriate. 

(3) Circumstances affecting penalty or order 

In determining the amount of the civil pen-
alty or the nature of the administrative com-
pliance order, the Secretary shall take into 
account, as appropriate— 

(A) the nature, circumstances, extent, and 
gravity of the violation; 

(B) with respect to the violator, any good 
faith efforts to comply, the importance of 
achieving early and permanent compliance, 
the ability to pay or comply, the effect of 
the penalty or order on the ability to con-
tinue operation, any prior history of the 
same kind of violation, the degree of cul-
pability, and any demonstration of willing-
ness to comply with the prohibitions of this 
section in a timely manner; and 

(C) 1 such other matters as justice may re-
quire. 

(4) Modification 

The Secretary may, as appropriate, com-
promise, modify, or remit, with or without 
conditions, any civil penalty or administrative 
compliance order. In the case of a civil pen-
alty, the amount, as finally determined by the 
Secretary or agreed upon in compromise, may 
be deducted from any sums that the United 
States or the agencies or instrumentalities of 
the United States owe to the person against 
whom the penalty is assessed. 

(5) Petition for review 

Any person aggrieved by a penalty assessed 
or an order issued, or both, by the Secretary 
under this section may file a petition for judi-
cial review of the order with the United States 
Court of Appeals for the District of Columbia 
Circuit or for any other circuit in which the 
person resides or transacts business. Such per-
son shall provide a copy of the petition to the 
Secretary or the Secretary’s designee. The pe-
tition shall be filed within 30 days after the 
Secretary’s assessment or order, or both, are 
final and have been provided to such person by 
certified mail. The Secretary shall promptly 
provide to the court a certified copy of the 
transcript of any hearing held under this sec-
tion and a copy of the notice or order. 

(6) Failure to comply 

If a person fails to pay an assessment of a 
civil penalty or comply with an order, after 
the assessment or order, or both, are final 
under this section, or after a court has entered 
a final judgment under paragraph (5) in favor 
of the Secretary, the Attorney General, at the 
request of the Secretary, shall recover the 
amount of the civil penalty (plus interest at 
prevailing rates from the day the assessment 
or order, or both, are final) or enforce the 
order in an action brought in the appropriate 
district court of the United States. In such ac-
tion, the validity and appropriateness of the 
penalty or order or the amount of the penalty 
shall not be subject to review. 

(Pub. L. 89–10, title IV, § 4303, as added Pub. L. 
107–110, title IV, § 401, Jan. 8, 2002, 115 Stat. 1774.) 
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§ 7184. Preemption 

Nothing in this part is intended to preempt 
any provision of law of a State or political sub-
division of a State that is more restrictive than 
a provision of this part. 

(Pub. L. 89–10, title IV, § 4304, as added Pub. L. 
107–110, title IV, § 401, Jan. 8, 2002, 115 Stat. 1776.) 

SUBCHAPTER V—PROMOTING INFORMED 
PARENTAL CHOICE AND INNOVATIVE 
PROGRAMS 

CODIFICATION 

Title V of the Elementary and Secondary Education 
Act of 1965, comprising this subchapter, was originally 
enacted as part of Pub. L. 89–10, Apr. 11, 1965, 79 Stat. 
27, amended, and subsequently revised, restated, and 
amended by other public laws. Title V is shown, herein, 
as having been added by Pub. L. 107–110, title V, § 501, 
Jan. 8, 2002, 115 Stat. 1776, without reference to earlier 
amendments because of the extensive revision of the 
title’s provisions by Pub. L. 107–110. See Codification 
note preceding section 6301 of this title. 

PART A—INNOVATIVE PROGRAMS 

§ 7201. Purposes, State and local responsibility 

(a) Purposes 

The purposes of this part are the following: 
(1) To support local education reform efforts 

that are consistent with and support statewide 
education reform efforts. 

(2) To provide funding to enable State edu-
cational agencies and local educational agen-
cies to implement promising educational re-
form programs and school improvement pro-
grams based on scientifically based research. 

(3) To provide a continuing source of innova-
tion and educational improvement, including 
support programs to provide library services 
and instructional and media materials. 

(4) To meet the educational needs of all stu-
dents, including at-risk youth. 

(5) To develop and implement education pro-
grams to improve school, student, and teacher 
performance, including professional develop-
ment activities and class size reduction pro-
grams. 

(b) State and local responsibility 

The State educational agency shall bear the 
basic responsibility for the administration of 
funds made available under this part, but it is 
the intent of Congress that the responsibility be 
carried out with a minimum of paperwork and 
that the responsibility for the design and imple-
mentation of programs assisted under this part 
be mainly that of local educational agencies, 
school superintendents and principals, and class-
room teachers and supporting personnel, be-
cause local educational agencies and individuals 
have the most direct contact with students and 
are most likely to be able to design programs to 
meet the educational needs of students in their 
own school districts. 

(Pub. L. 89–10, title V, § 5101, as added Pub. L. 
107–110, title V, § 501, Jan. 8, 2002, 115 Stat. 1776.) 

PRIOR PROVISIONS 

A prior section 7201, Pub. L. 89–10, title V, § 5101, as 
added Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 

3690, set forth findings relating to magnet schools as-
sistance, prior to the general amendment of this sub-
chapter by Pub. L. 107–110. See section 7231 of this title. 

A prior section 5101 of Pub. L. 89–10 was classified to 
section 3171 of this title, prior to the general amend-
ment of Pub. L. 89–10 by Pub. L. 103–382. 

Prior sections 7202 to 7210 were omitted in the general 
amendment of this subchapter by Pub. L. 107–110. 

Section 7202, Pub. L. 89–10, title V, § 5102, as added 
Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 3691, 
related to purpose of magnet schools assistance. See 
section 7231 of this title. 

A prior section 5102 of Pub. L. 89–10 was classified to 
section 3172 of this title, prior to the general amend-
ment of Pub. L. 89–10 by Pub. L. 103–382. 

Section 7203, Pub. L. 89–10, title V, § 5103, as added 
Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 3691, 
authorized program. See section 7231b of this title. 

A prior section 5103 of Pub. L. 89–10 was classified to 
section 3173 of this title, prior to the general amend-
ment of Pub. L. 89–10 by Pub. L. 103–382. 

Section 7204, Pub. L. 89–10, title V, § 5104, as added 
Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 3691, 
defined ‘‘magnet school’’. See section 7231a of this title. 

Section 7205, Pub. L. 89–10, title V, § 5105, as added 
Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 3692, 
related to eligibility for assistance. See section 7231c of 
this title. 

Section 7206, Pub. L. 89–10, title V, § 5106, as added 
Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 3692, 
related to applications and requirements. See section 
7231d of this title. 

Section 7207, Pub. L. 89–10, title V, § 5107, as added 
Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 3693, 
related to priority in approving applications. See sec-
tion 7231e of this title. 

Section 7208, Pub. L. 89–10, title V, § 5108, as added 
Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 3693, 
related to use of funds. See section 7231f of this title. 

Section 7209, Pub. L. 89–10, title V, § 5109, as added 
Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 3694, 
set forth prohibitions. See section 7231g of this title. 

Section 7210, Pub. L. 89–10, title V, § 5110, as added 
Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 3694, 
related to limitations. See section 7231h of this title. 

SUBPART 1—STATE AND LOCAL PROGRAMS 

§ 7211. Allotment to States 

(a) In general 

From the sums appropriated to carry out this 
part for each fiscal year and not reserved under 
subsection (b) of this section, the Secretary 
shall allot, and make available in accordance 
with this part, to each State educational agency 
an amount that bears the same ratio to such 
sums as the school-age population of the State 
bears to the school-age population of all States, 
except that no State shall receive less than an 
amount equal to one-half of 1 percent of such 
sums. 

(b) Reservation 

From the sums appropriated to carry out this 
part for each fiscal year, the Secretary shall re-
serve not more than 1 percent for payments to 
the outlying areas, to be allotted in accordance 
with their respective needs for assistance under 
this part. 

(Pub. L. 89–10, title V, § 5111, as added Pub. L. 
107–110, title V, § 501, Jan. 8, 2002, 115 Stat. 1777.) 

PRIOR PROVISIONS 

A prior section 7211, Pub. L. 89–10, title V, § 5111, as 
added Pub. L. 103–382, title I, § 101, Oct. 20, 1994, 108 Stat. 
3694, related to innovative programs, prior to the gen-
eral amendment of this subchapter by Pub. L. 107–110. 
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