
Page 312 TITLE 23—HIGHWAYS § 602 

‘‘(i) MANAGEMENT OF FEDERAL FUNDS.—Sections 3335 
and 6503 of title 31, United States Code, shall not apply 
to funds contributed under this section. 

‘‘(j) PROGRAM ADMINISTRATION.—For each of fiscal 
years 1996 and 1997, a State may expend not to exceed 
2 percent of the Federal funds contributed to an infra-
structure bank established by the State under this sec-
tion to pay the reasonable costs of administering the 
bank. 

‘‘(k) SECRETARIAL REVIEW.—The Secretary shall re-
view the financial condition of each infrastructure 
bank established under this section and transmit to 
Congress a report on the results of such review not 
later than March 1, 1997. In addition, the report shall 
contain— 

‘‘(1) an evaluation of the pilot program conducted 
under this section and the ability of such program to 
increase public investment and attract non-Federal 
capital; and 

‘‘(2) recommendations of the Secretary as to wheth-
er the program should be expanded or made a part of 
the Federal-aid highway and transit programs. 
‘‘(l) DEFINITIONS.—In this section, the following defi-

nitions apply: 
‘‘(1) CAPITAL PROJECT.—The term ‘capital project’ 

has the meaning such term has under section 5302 of 
title 49, United States Code. 

‘‘(2) CONSTRUCTION; FEDERAL-AID HIGHWAY.—The 
terms ‘construction’ and ‘Federal-aid highway’ have 
the meanings such terms have under section 101 of 
title 23, United States Code. 

‘‘(3) OTHER ASSISTANCE.—The term ‘other assist-
ance’ includes any use of funds in an infrastructure 
bank— 

‘‘(A) to provide credit enhancements; 
‘‘(B) to serve as a capital reserve for bond or debt 

instrument financing; 
‘‘(C) to subsidize interest rates; 
‘‘(D) to ensure the issuance of letters of credit 

and credit instruments; 
‘‘(E) to finance purchase and lease agreements 

with respect to transit projects; 
‘‘(F) to provide bond or debt financing instrument 

security; and 
‘‘(G) to provide other forms of debt financing and 

methods of leveraging funds that are approved by 
the Secretary and that relate to the project with 
respect to which such assistance is being provided. 
‘‘(4) STATE.—The term ‘State’ has the meaning such 

term has under section 101 of title 23, United States 
Code.’’ 

§ 602. Determination of eligibility and project se-
lection 

(a) ELIGIBILITY.—To be eligible to receive fi-
nancial assistance under this chapter, a project 
shall meet the following criteria: 

(1) INCLUSION IN TRANSPORTATION PLANS AND 
PROGRAMS.—The project shall satisfy the ap-
plicable planning and programming require-
ments of sections 134 and 135 at such time as 
an agreement to make available a Federal 
credit instrument is entered into under this 
chapter. 

(2) APPLICATION.—A State, local government, 
public authority, public-private partnership, 
or any other legal entity undertaking the 
project and authorized by the Secretary, shall 
submit a project application to the Secretary. 

(3) ELIGIBLE PROJECT COSTS.— 
(A) IN GENERAL.—Except as provided in 

subparagraph (B), to be eligible for assist-
ance under this chapter, a project shall have 
eligible project costs that are reasonably an-
ticipated to equal or exceed the lesser of— 

(i) $50,000,000; or 

(ii) 331⁄3 percent of the amount of Federal 
highway assistance funds apportioned for 
the most recently completed fiscal year to 
the State in which the project is located. 

(B) INTELLIGENT TRANSPORTATION SYSTEM 
PROJECTS.—In the case of a project prin-
cipally involving the installation of an intel-
ligent transportation system, eligible 
project costs shall be reasonably anticipated 
to equal or exceed $15,000,000. 

(4) DEDICATED REVENUE SOURCES.—The Fed-
eral credit instrument shall be repayable, in 
whole or in part, from tolls, user fees, or other 
dedicated revenue sources that also secure the 
project obligations. 

(5) PUBLIC SPONSORSHIP OF PRIVATE ENTI-
TIES.—In the case of a project that is under-
taken by an entity that is not a State or local 
government or an agency or instrumentality 
of a State or local government, the project 
that the entity is undertaking shall be pub-
licly sponsored as provided in paragraphs (1) 
and (2). 

(b) SELECTION AMONG ELIGIBLE PROJECTS.— 
(1) ESTABLISHMENT.—The Secretary shall es-

tablish criteria for selecting among projects 
that meet the eligibility requirements speci-
fied in subsection (a). 

(2) SELECTION CRITERIA.— 
(A) IN GENERAL.—The selection criteria 

shall include the following: 
(i) The extent to which the project is na-

tionally or regionally significant, in terms 
of generating economic benefits, support-
ing international commerce, or otherwise 
enhancing the national transportation sys-
tem. 

(ii) The creditworthiness of the project, 
including a determination by the Sec-
retary that any financing for the project 
has appropriate security features, such as 
a rate covenant, to ensure repayment. 

(iii) The extent to which assistance 
under this chapter would foster innovative 
public-private partnerships and attract 
private debt or equity investment. 

(iv) The likelihood that assistance under 
this chapter would enable the project to 
proceed at an earlier date than the project 
would otherwise be able to proceed. 

(v) The extent to which the project uses 
new technologies, including intelligent 
transportation systems, that enhance the 
efficiency of the project. 

(vi) The amount of budget authority re-
quired to fund the Federal credit instru-
ment made available under this chapter. 

(vii) The extent to which the project 
helps maintain or protect the environ-
ment. 

(viii) The extent to which assistance 
under this chapter and chapter 1 would re-
duce the contribution of Federal grant as-
sistance to the project. 

(B) PRELIMINARY RATING OPINION LETTER.— 
For purposes of subparagraph (A)(ii), the 
Secretary shall require each project appli-
cant to provide a preliminary rating opinion 
letter from at least 1 rating agency indicat-
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ing that the project’s senior obligations, 
which may be the Federal credit instrument, 
have the potential to achieve an investment- 
grade rating. 

(c) FEDERAL REQUIREMENTS.—In addition to 
the requirements of this title for highway 
projects, chapter 53 of title 49 for transit 
projects, and section 5333(a) of title 49 for rail 
projects, the following provisions of law shall 
apply to funds made available under this chap-
ter and projects assisted with the funds: 

(1) Title VI of the Civil Rights Act of 1964 (42 
U.S.C. 2000d et seq.). 

(2) The National Environmental Policy Act 
of 1969 (42 U.S.C. 4321 et seq.). 

(3) The Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 1970 
(42 U.S.C. 4601 et seq.). 

(Added Pub. L. 105–178, title I, § 1503(a), June 9, 
1998, 112 Stat. 243, § 182; renumbered § 602 and 
amended Pub. L. 109–59, title I, §§ 1601(b), (c), 
1602(b)(2), (5), (d), Aug. 10, 2005, 119 Stat. 1240, 
1247.) 

REFERENCES IN TEXT 

The Civil Rights Act of 1964, referred to in subsec. 
(c)(1), is Pub. L. 88–352, July 2, 1964, 78 Stat. 241, as 
amended. Title VI of the Act is classified generally to 
subchapter V (§ 2000d et seq.) of chapter 21 of Title 42, 
The Public Health and Welfare. For complete classi-
fication of this Act to the Code, see Short Title note 
set out under section 2000a of Title 42 and Tables. 

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (c)(2), is Pub. L. 91–190, Jan. 1, 1970, 
83 Stat. 852, as amended, which is classified generally 
to chapter 55 (§ 4321 et seq.) of Title 42, The Public 
Health and Welfare. For complete classification of this 
Act to the Code, see Short Title note set out under sec-
tion 4321 of Title 42 and Tables. 

The Uniform Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970, referred to in sub-
sec. (c)(3), is act Jan. 2, 1971, Pub. L. 91–646, 84 Stat. 
1894, as amended, and which is classified principally to 
chapter 61 (§ 4601 et seq.) of Title 42, The Public Health 
and Welfare. For complete classification of this Act to 
the Code, see Short Title note set out under section 
4601 of Title 42 and Tables. 

AMENDMENTS 

2005—Pub. L. 109–59, § 1602(d), renumbered section 182 
of this title as this section. 

Subsec. (a). Pub. L. 109–59, § 1602(b)(5), substituted 
‘‘this chapter’’ for ‘‘this subchapter’’ in introductory 
provisions. 

Subsec. (a)(1). Pub. L. 109–59, § 1602(b)(5), substituted 
‘‘this chapter’’ for ‘‘this subchapter’’. 

Pub. L. 109–59, § 1601(b)(1), added par. (1) and struck 
out heading and text of former par. (1). Text read as fol-
lows: ‘‘The project— 

‘‘(A) shall be included in the State transportation 
plan required under section 135; and 

‘‘(B) at such time as an agreement to make avail-
able a Federal credit instrument is entered into 
under this subchapter, shall be included in the ap-
proved State transportation improvement program 
required under section 134.’’ 
Subsec. (a)(2). Pub. L. 109–59, § 1601(b)(1), added par. (2) 

and struck out heading and text of former par. (2). Text 
read as follows: ‘‘A State, a local servicer identified 
under section 185(a), or the entity undertaking the 
project shall submit a project application to the Sec-
retary.’’ 

Subsec. (a)(3)(A). Pub. L. 109–59, § 1602(b)(5), sub-
stituted ‘‘this chapter’’ for ‘‘this subchapter’’ in intro-
ductory provisions. 

Subsec. (a)(3)(A)(i). Pub. L. 109–59, § 1601(b)(2), sub-
stituted ‘‘$50,000,000’’ for ‘‘$100,000,000’’. 

Subsec. (a)(3)(A)(ii). Pub. L. 109–59, § 1601(b)(3), sub-
stituted ‘‘331⁄3’’ for ‘‘50’’. 

Subsec. (a)(3)(B). Pub. L. 109–59, § 1601(b)(4), sub-
stituted ‘‘$15,000,000’’ for ‘‘$30,000,000’’. 

Subsec. (a)(4). Pub. L. 109–59, § 1601(b)(5), substituted 
‘‘The Federal credit instrument’’ for ‘‘Project financ-
ing’’ and inserted ‘‘that also secure the project obliga-
tions’’ before period at end. 

Subsec. (b)(1). Pub. L. 109–59, § 1601(c)(1), substituted 
‘‘eligibility requirements’’ for ‘‘eligibility criteria’’. 

Subsec. (b)(2)(A)(iii), (iv), (vi). Pub. L. 109–59, 
§ 1602(b)(5), substituted ‘‘this chapter’’ for ‘‘this sub-
chapter’’. 

Subsec. (b)(2)(A)(viii). Pub. L. 109–59, § 1602(b)(2), in-
serted ‘‘and chapter 1’’ after ‘‘this chapter’’. 

Subsec. (b)(2)(B). Pub. L. 109–59, § 1601(c)(2), inserted 
‘‘, which may be the Federal credit instrument,’’ after 
‘‘obligations’’. 

Subsec. (c). Pub. L. 109–59, § 1602(b)(5), substituted 
‘‘this chapter’’ for ‘‘this subchapter’’ in introductory 
provisions. 

§ 603. Secured loans 

(a) IN GENERAL.— 
(1) AGREEMENTS.—Subject to paragraphs (2) 

through (4), the Secretary may enter into 
agreements with 1 or more obligors to make 
secured loans, the proceeds of which shall be 
used— 

(A) to finance eligible project costs of any 
project selected under section 602; or 

(B) to refinance interim construction fi-
nancing of eligible project costs of any 
project selected under section 602; or 

(C) to refinance long-term project obliga-
tions or Federal credit instruments if such 
refinancing provides additional funding ca-
pacity for the completion, enhancement, or 
expansion of any project that— 

(i) is selected under section 602; or 
(ii) otherwise meets the requirements of 

section 602. 

(2) LIMITATION ON REFINANCING OF INTERIM 
CONSTRUCTION FINANCING.—A loan under para-
graph (1) shall not refinance interim construc-
tion financing under paragraph (1)(B) later 
than 1 year after the date of substantial com-
pletion of the project. 

(3) RISK ASSESSMENT.—Before entering into 
an agreement under this subsection, the Sec-
retary, in consultation with the Director of 
the Office of Management and Budget and 
each rating agency providing a preliminary 
rating opinion letter under section 602(b)(2)(B), 
shall determine an appropriate capital reserve 
subsidy amount for each secured loan, taking 
into account such letter. 

(4) INVESTMENT-GRADE RATING REQUIRE-
MENT.—The execution of a secured loan under 
this section shall be contingent on the 
project’s senior obligations receiving an in-
vestment-grade rating. 

(b) TERMS AND LIMITATIONS.— 
(1) IN GENERAL.—A secured loan under this 

section with respect to a project shall be on 
such terms and conditions and contain such 
covenants, representations, warranties, and 
requirements (including requirements for au-
dits) as the Secretary determines appropriate. 

(2) MAXIMUM AMOUNT.—The amount of the 
secured loan shall not exceed the lesser of 33 
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