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Pub. L. 95–600, set out as a note under section 11 of this 
title. 

EFFECTIVE DATE 

Section applicable with respect to taxable years be-
ginning after Dec. 31, 1962, see section 8(h) of Pub. L. 
87–834, set out as an Effective Date of 1962 Amendment 
note under section 501 of this title. 

PART III—PROVISIONS OF GENERAL 
APPLICATION 

Sec. 

841. Credit for foreign taxes. 
842. Foreign companies carrying on insurance 

business. 
843. Annual accounting period. 
844. Special loss carryover rules. 
845. Certain reinsurance agreements. 
846. Discounted unpaid losses defined. 
847. Special estimated tax payments. 
848. Capitalization of certain policy acquisition 

expenses. 

AMENDMENTS 

1990—Pub. L. 101–508, title XI, § 11301(c), Nov. 5, 1990, 
104 Stat. 1388–449, added item 848. 

1989—Pub. L. 101–239, title VII, § 7821(d)(1), Dec. 19, 
1989, 103 Stat. 2424, substituted ‘‘companies’’ for ‘‘cor-
porations’’ in item 842. 

1988—Pub. L. 100–647, title VI, § 6077(b), Nov. 10, 1988, 
102 Stat. 3709, added item 847. 

1986—Pub. L. 99–514, title X, §§ 1023(d), 1024(a)(2), Oct. 
22, 1986, 100 Stat. 2404, 2405, redesignated part IV as III 
and added item 846. Former part III redesignated II. 

1984—Pub. L. 98–369, div. A, title II, § 212(b), July 18, 
1984, 98 Stat. 758, added item 845. 

1969—Pub. L. 91–172, title IX, § 907(c)(2)(A), Dec. 30, 
1969, 83 Stat. 717, added item 844. 

1966—Pub. L. 89–809, title I, § 104(i)(2), Nov. 13, 1966, 80 
Stat. 1561, substituted ‘‘Foreign corporations carrying 
on insurance business’’ for ‘‘Computation of gross in-
come’’ in item 842. 

1956—Act Mar. 13, 1956, ch. 83, § 4(b), 70 Stat. 49, added 
item 843. 

§ 841. Credit for foreign taxes 

The taxes imposed by foreign countries or pos-
sessions of the United States shall be allowed as 
a credit against the tax of a domestic insurance 
company subject to the tax imposed by section 
801 or 831, to the extent provided in the case of 
a domestic corporation in section 901 (relating 
to foreign tax credit). For purposes of the pre-
ceding sentence (and for purposes of applying 
section 906 with respect to a foreign corporation 
subject to tax under this subchapter), the term 
‘‘taxable income’’ as used in section 904 means— 

(1) in the case of the tax imposed by section 
801, the life insurance company taxable in-
come (as defined in section 801(b)), and 

(2) in the case of the tax imposed by section 
831, the taxable income (as defined in section 
832(a)). 

(Aug. 16, 1954, ch. 736, 68A Stat. 267; Mar. 13, 1956, 
ch. 83, § 5(4), 70 Stat. 49; Pub. L. 86–69, § 3(b), June 
25, 1959, 73 Stat. 139; Pub. L. 87–834, § 8(g)(1), Oct. 
16, 1962, 76 Stat. 998; Pub. L. 89–809, title I, 
§ 104(i)(8), Nov. 13, 1966, 80 Stat. 1562; Pub. L. 
98–369, div. A, title II, § 211(b)(10), July 18, 1984, 98 
Stat. 755; Pub. L. 99–514, title X, § 1024(c)(10), Oct. 
22, 1986, 100 Stat. 2407.) 

AMENDMENTS 

1986—Pub. L. 99–514 substituted ‘‘section 801 or 831’’ 
for ‘‘section 801, 821, or 831’’ in introductory provisions, 

redesignated par. (3) as (2), and struck out former par. 
(2) which read as follows: ‘‘in the case of the tax im-
posed by section 821(a), the mutual insurance company 
taxable income (as defined in section 821(b)); and in the 
case of the tax imposed by section 821(c), the taxable 
investment income (as defined in section 822(a)), and’’. 

1984—Pub. L. 98–369 substituted ‘‘section 801’’ for 
‘‘section 802’’, wherever appearing, and ‘‘section 801(b)’’ 
for ‘‘section 802(b)’’. 

1966—Pub. L. 89–809 substituted ‘‘For purposes of the 
preceding sentence (and for purposes of applying sec-
tion 906 with respect to a foreign corporation subject to 
tax under this subchapter), the term ‘taxable income’ 
as used in section 904’’ for ‘‘For purposes of the preced-
ing sentence, the term ‘taxable income’ as used in sec-
tion 904’’. 

1962—Pub. L. 87–834 added par. (2) and redesignated 
former par. (2) as (3). 

1959—Pub. L. 86–69 struck out reference to section 811 
of this title in first sentence, and substituted ‘‘section 
802, the life insurance company taxable income (as de-
fined in section 802(b)), and’’ for ‘‘section 802 or 811, the 
net investment income (as defined in section 803(c))’’ in 
par. (1). 

1956—Act Mar. 13, 1956, inserted references to section 
811. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to taxable 
years beginning after Dec. 31, 1986, see section 1024(e) of 
Pub. L. 99–514, set out as a note under section 831 of 
this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable to taxable 
years beginning after Dec. 31, 1983, see section 215 of 
Pub. L. 98–369, set out as an Effective Date note under 
section 801 of this title. 

EFFECTIVE DATE OF 1966 AMENDMENT 

Amendment by Pub. L. 89–809 applicable with respect 
to taxable years beginning after Dec. 31, 1966, see sec-
tion 104(n) of Pub. L. 89–809, set out as a note under sec-
tion 11 of this title. 

EFFECTIVE DATE OF 1962 AMENDMENT 

Amendment by Pub. L. 87–834 applicable with respect 
to taxable years beginning after Dec. 31, 1962, see sec-
tion 8(h) of Pub. L. 87–834, set out as a note under sec-
tion 501 of this title. 

EFFECTIVE DATE OF 1959 AMENDMENT 

Amendment by Pub. L. 86–69 applicable only with re-
spect to taxable years beginning after Dec. 31, 1957, see 
section 4 of Pub. L. 86–69, set out as a note under sec-
tion 381 of this title. 

EFFECTIVE DATE OF 1956 AMENDMENT 

Amendment by act Mar. 13, 1956, applicable only to 
taxable years beginning after Dec. 31, 1954, see section 
6 of act Mar. 13, 1956, set out as a note under section 316 
of this title. 

§ 842. Foreign companies carrying on insurance 
business 

(a) Taxation under this subchapter 

If a foreign company carrying on an insurance 
business within the United States would qualify 
under part I or II of this subchapter for the tax-
able year if (without regard to income not effec-
tively connected with the conduct of any trade 
or business within the United States) it were a 
domestic corporation, such company shall be 
taxable under such part on its income effec-
tively connected with its conduct of any trade 
or business within the United States. With re-
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spect to the remainder of its income which is 
from sources within the United States, such a 
foreign company shall be taxable as provided in 
section 881. 

(b) Minimum effectively connected net invest-
ment income 

(1) In general 

In the case of a foreign company taxable 
under part I or II of this subchapter for the 
taxable year, its net investment income for 
such year which is effectively connected with 
the conduct of an insurance business within 
the United States shall be not less than the 
product of— 

(A) the required United States assets of 
such company, and 

(B) the domestic investment yield applica-
ble to such company for such year. 

(2) Required U.S. assets 

(A) In general 

For purposes of paragraph (1), the required 
United States assets of any foreign company 
for any taxable year is an amount equal to 
the product of— 

(i) the mean of such foreign company’s 
total insurance liabilities on United States 
business, and 

(ii) the domestic asset/liability percent-
age applicable to such foreign company for 
such year. 

(B) Total insurance liabilities 

For purposes of this paragraph— 

(i) Companies taxable under part I 

In the case of a company taxable under 
part I, the term ‘‘total insurance liabil-
ities’’ means the sum of the total reserves 
(as defined in section 816(c)) plus (to the 
extent not included in total reserves) the 
items referred to in paragraphs (3), (4), (5), 
and (6) of section 807(c). 

(ii) Companies taxable under part II 

In the case of a company taxable under 
part II, the term ‘‘total insurance liabil-
ities’’ means the sum of unearned pre-
miums and unpaid losses. 

(C) Domestic asset/liability percentage 

The domestic asset/liability percentage ap-
plicable for purposes of subparagraph (A)(ii) 
to any foreign company for any taxable year 
is a percentage determined by the Secretary 
on the basis of a ratio— 

(i) the numerator of which is the mean of 
the assets of domestic insurance compa-
nies taxable under the same part of this 
subchapter as such foreign company, and 

(ii) the denominator of which is the 
mean of the total insurance liabilities of 
the same companies. 

(3) Domestic investment yield 

The domestic investment yield applicable 
for purposes of paragraph (1)(B) to any foreign 
company for any taxable year is the percent-
age determined by the Secretary on the basis 
of a ratio— 

(A) the numerator of which is the net in-
vestment income of domestic insurance com-

panies taxable under the same part of this 
subchapter as such foreign company, and 

(B) the denominator of which is the mean 
of the assets of the same companies. 

(4) Election to use worldwide yield 

(A) In general 

If the foreign company makes an election 
under this paragraph, such company’s world-
wide current investment yield shall be taken 
into account in lieu of the domestic invest-
ment yield for purposes of paragraph (1)(B). 

(B) Worldwide current investment yield 

For purposes of subparagraph (A), the term 
‘‘worldwide current investment yield’’ 
means the percentage obtained by dividing— 

(i) the net investment income of the 
company from all sources, by 

(ii) the mean of all assets of the com-
pany (whether or not held in the United 
States). 

(C) Election 

An election under this paragraph shall 
apply to the taxable year for which made 
and all subsequent taxable years unless re-
voked with the consent of the Secretary. 

(5) Net investment income 

For purposes of this subsection, the term 
‘‘net investment income’’ means— 

(A) gross investment income (within the 
meaning of section 834(b)), reduced by 

(B) expenses allocable to such income. 

(c) Special rules for purposes of subsection (b) 

(1) Coordination with small life insurance com-
pany deduction 

In the case of a foreign company taxable 
under part I, subsection (b) shall be applied be-
fore computing the small life insurance com-
pany deduction. 

(2) Reduction in section 881 taxes 

(A) In general 

The tax under section 881 (determined 
without regard to this paragraph) shall be 
reduced (but not below zero) by an amount 
which bears the same ratio to such tax as— 

(i) the amount of the increase in effec-
tively connected income of the company 
resulting from subsection (b), bears to 

(ii) the amount which would be subject 
to tax under section 881 if the amount tax-
able under such section were determined 
without regard to sections 103 and 894. 

(B) Limitation on reduction 

The reduction under subparagraph (A) 
shall not exceed the increase in taxes under 
part I or II (as the case may be) by reason of 
the increase in effectively connected income 
of the company resulting from subsection 
(b). 

(3) Data used in determining domestic asset/li-
ability percentages and domestic invest-
ment yields 

Each domestic asset/liability percentage, 
and each domestic investment yield, for any 
taxable year shall be based on such represent-
ative data with respect to domestic insurance 
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companies for the second preceding taxable 
year as the Secretary considers appropriate. 

(d) Regulations 

The Secretary shall prescribe such regulations 
as may be necessary or appropriate to carry out 
the purposes of this section, including regula-
tions— 

(1) providing for the proper treatment of seg-
regated asset accounts, 

(2) providing for proper adjustments in suc-
ceeding taxable years where the company’s ac-
tual net investment income for any taxable 
year which is effectively connected with the 
conduct of an insurance business within the 
United States exceeds the amount required 
under subsection (b)(1), 

(3) providing for the proper treatment of in-
vestments in domestic subsidiaries, and 

(4) which may provide that, in the case of 
companies taxable under part II of this sub-
chapter, determinations under subsection (b) 
will be made separately for categories of such 
companies established in such regulations. 

(Aug. 16, 1954, ch. 736, 68A Stat. 267; Mar. 13, 1956, 
ch. 83, § 5(5), 70 Stat. 49; Pub. L. 86–69, § 3(f)(1), 
June 25, 1959, 73 Stat. 140; Pub. L. 89–809, title I, 
§ 104(i)(1), Nov. 13, 1966, 80 Stat. 1561; Pub. L. 
99–514, title X, § 1024(c)(11), Oct. 22, 1986, 100 Stat. 
2408; Pub. L. 100–203, title X, § 10242(a), Dec. 22, 
1987, 101 Stat. 1330–420; Pub. L. 100–647, title II, 
§ 2004(q)(2), (3), Nov. 10, 1988, 102 Stat. 3609; Pub. 
L. 101–239, title VII, § 7821(d)(2), Dec. 19, 1989, 103 
Stat. 2424; Pub. L. 108–218, title II, § 205(b)(6), 
Apr. 10, 2004, 118 Stat. 610.) 

AMENDMENTS 

2004—Subsec. (c)(3), (4). Pub. L. 108–218 redesignated 
par. (4) as (3) and struck out heading and text of former 
par. (3). Text read as follows: ‘‘For purposes of section 
809, the equity base of any foreign mutual life insur-
ance company as of the close of any taxable year shall 
be increased by the excess of— 

‘‘(A) the required United States assets of the com-
pany (determined under subsection (b)(2)), over 

‘‘(B) the mean of the assets held in the United 
States during the taxable year.’’ 
1989—Subsec. (c)(4). Pub. L. 101–239 substituted 

‘‘yields’’ for ‘‘yeilds’’ in heading. 
1988—Subsec. (b)(3)(B). Pub. L. 100–647, § 2004(q)(2)(A), 

struck out ‘‘held for the production of such income’’ 
after ‘‘same companies’’. 

Subsec. (b)(4)(B)(ii). Pub. L. 100–647, § 2004(q)(2)(B), 
struck out ‘‘held for the production of investment in-
come’’ after ‘‘United States)’’. 

Subsec. (d)(4). Pub. L. 100–647, § 2004(q)(3), added par. 
(4). 

1987—Pub. L. 100–203 substituted ‘‘companies’’ for 
‘‘corporations’’ in section catchline and amended text 
generally. Prior to amendment, text read as follows: ‘‘If 
a foreign corporation carrying on an insurance business 
within the United States would qualify under part I or 
II of this subchapter for the taxable year if (without re-
gard to income not effectively connected with the con-
duct of any trade or business within the United States) 
it were a domestic corporation, such corporation shall 
be taxable under such part on its income effectively 
connected with its conduct of any trade or business 
within the United States. With respect to the remain-
der of its income, which is from sources within the 
United States, such a foreign corporation shall be tax-
able as provided in section 881.’’ 

1986—Pub. L. 99–514 struck out reference to part III of 
this subchapter. 

1966—Pub. L. 89–809 substituted provisions covering 
the taxability of foreign corporations that are carrying 

on an insurance business within the United States 
which would qualify under part I, II, or III of this sub-
chapter for the taxable year if (without regard to in-
come not effectively connected with the conduct of any 
trade or business within the United States) it were a 
domestic corporation for provisions that the gross in-
come of insurance companies subject to the tax im-
posed by section 802 or 831 shall not be determined in 
the manner provided in part I of subchapter N (relating 
to determination of sources of income). 

1959—Pub. L. 86–69 struck out reference to section 811. 
1956—Act Mar. 13, 1956, inserted reference to section 

811. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–218 applicable to taxable 
years beginning after Dec. 31, 2004, see section 205(c) of 
Pub. L. 108–218, set out as a note under section 807 of 
this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 effective as if included 
in the provision of the Revenue Act of 1987, Pub. L. 
100–203, title X, to which such amendment relates, see 
section 7823 of Pub. L. 101–239, set out as a note under 
section 26 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provisions of 
the Revenue Act of 1987, Pub. L. 100–203, title X, to 
which such amendment relates, see section 2004(u) of 
Pub. L. 100–647, set out as a note under section 56 of 
this title. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Amendment by Pub. L. 100–203 applicable to taxable 
years beginning after Dec. 31, 1987, see section 10242(d) 
of Pub. L. 100–203, set out as a note under section 816 of 
this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to taxable 
years beginning after Dec. 31, 1986, see section 1024(e) of 
Pub. L. 99–514, set out as a note under section 831 of 
this title. 

EFFECTIVE DATE OF 1966 AMENDMENT 

Amendment by Pub. L. 89–809 with respect to taxable 
years beginning after Dec. 31, 1966, see section 104(n) of 
Pub. L. 89–809, set out as a note under section 11 of this 
title. 

EFFECTIVE DATE OF 1959 AMENDMENT 

Amendment by Pub. L. 86–69 applicable only with re-
spect to taxable years beginning after Dec. 31, 1957, see 
section 4 of Pub. L. 86–69, set out as a note under sec-
tion 381 of this title. 

EFFECTIVE DATE OF 1956 AMENDMENT 

Amendment by act Mar. 13, 1956, applicable only to 
taxable years beginning after Dec. 31, 1954, see section 
6 of act Mar. 13, 1956, set out as a note under section 316 
of this title. 

STUDY OF UNITED STATES REINSURANCE INDUSTRY 

Section 1244 of Pub. L. 99–514 directed Secretary of 
the Treasury or his delegate to conduct a study to de-
termine whether United States reinsurance corpora-
tions are placed at a significant competitive disadvan-
tage with foreign reinsurance corporations by existing 
treaties between the United States and foreign coun-
tries, and to report before Jan. 1, 1988, the results of 
such study to Committee on Finance of United States 
Senate and Committee on Ways and Means of House of 
Representatives. 

§ 843. Annual accounting period 

For purposes of this subtitle, the annual ac-
counting period for each insurance company 
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subject to a tax imposed by this subchapter 
shall be the calendar year. Under regulations 
prescribed by the Secretary, an insurance com-
pany which joins in the filing of a consolidated 
return (or is required to so file) may adopt the 
taxable year of the common parent corporation 
even though such year is not a calendar year. 

(Added Mar. 13, 1956, ch. 83, § 4(a), 70 Stat. 48; 
amended Pub. L. 94–455, title XV, § 1507(b)(2), 
Oct. 4, 1976, 90 Stat. 1740.) 

AMENDMENTS 

1976—Pub. L. 94–455 inserted provision permitting an 
insurance company which joins in the filing of a con-
solidated return to adopt the taxable year of the com-
mon parent corporation even though such year is not a 
calendar year. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–455 applicable to taxable 
years beginning after Dec. 31, 1980, see section 1507(c)(1) 
of Pub. L. 94–455, set out as a note under section 1504 of 
this title. 

EFFECTIVE DATE 

Section applicable only to taxable years beginning 
after Dec. 31, 1954, see Effective Date of 1956 Amend-
ment note set out under section 316 of this title. 

§ 844. Special loss carryover rules 

(a) General rule 

If an insurance company— 
(1) is subject to the tax imposed by part I or 

II of this subchapter for the taxable year, and 
(2) was subject to the tax imposed by a dif-

ferent part of this subchapter for a prior tax-
able year, 

then any operations loss carryover under section 
810 (or the corresponding provisions of prior law) 
or net operating loss carryover under section 172 
(as the case may be) arising in such prior tax-
able year shall be included in its operations loss 
deduction under section 810(a) or net operating 
loss deduction under section 832(c)(10), as the 
case may be. 

(b) Limitation 

The amount included under section 810(a) or 
832(c)(10) (as the case may be) by reason of the 
application of subsection (a) shall not exceed the 
amount that would have constituted the loss 
carryover under such section if for all relevant 
taxable years the company had been subject to 
the tax imposed by the part referred to in sub-
section (a)(1) rather than the part referred to in 
subsection (a)(2). For purposes of applying the 
preceding sentence, section 810(b)(1)(C) (relating 
to additional years to which losses may be car-
ried by new life insurance companies) shall not 
apply. 

(c) Regulations 

The Secretary shall prescribe such regulations 
as may be necessary to carry out the purposes of 
this section. 

(Added Pub. L. 91–172, title IX, § 907(c)(1), Dec. 30, 
1969, 83 Stat. 716; amended Pub. L. 94–455, title 
XIX, §§ 1901(b)(25), 1906(b)(13)(A), Oct. 4, 1976, 90 
Stat. 1798, 1834; Pub. L. 98–369, div. A, title II, 
§ 211(b)(11), July 18, 1984, 98 Stat. 755; Pub. L. 
99–514, title X, § 1024(c)(12), title XVIII, 

§ 1899A(20), Oct. 22, 1986, 100 Stat. 2408, 2959; Pub. 
L. 101–239, title VII, § 7841(d)(16), Dec. 19, 1989, 103 
Stat. 2429.) 

AMENDMENTS 

1989—Subsec. (a)(2). Pub. L. 101–239 substituted ‘‘a 
prior taxable year’’ for ‘‘the taxable year’’. 

1986—Subsec. (a). Pub. L. 99–514, § 1024(c)(12), added 
subsec. (a) and struck out former subsec. (a) which read 
as follows: ‘‘If an insurance company— 

‘‘(1) is subject to the tax imposed by part I, II, or 
III of this subchapter for the taxable year, and 

‘‘(2) was subject to the tax imposed by a different 
part of this subchapter for a prior taxable year begin-
ning after December 31, 1962, 

then any operations loss carryover under section 810 (or 
the corresponding provisions of prior law), unused loss 
carryover under section 825, or net operating loss 
carryover under section 172, as the case may be, arising 
in such prior taxable year shall be included in its oper-
ations loss deduction under section 810(a), unused loss 
deduction under section 825(a), or net operating loss de-
duction under section 832(c)(10), as the case may be.’’ 

Pub. L. 99–514, § 1899A(20), substituted ‘‘prior law), un-
used loss’’ for ‘‘prior law),, unused loss’’ in concluding 
provisions. 

Subsec. (b). Pub. L. 99–514, § 1024(c)(12), added subsec. 
(b) and struck out former subsec. (b) which read as fol-
lows: ‘‘The amount included under section 810(a), 825(a), 
or 832(c)(10), as the case may be, by reason of the appli-
cation of subsection (a) shall not exceed the amount 
that would have constituted the loss carryover under 
such section if for all relevant taxable years such com-
pany had been subject to the tax imposed by the part 
referred to in subsection (a)(1) rather than the part re-
ferred to in subsection (a)(2). For purposes of applying 
the preceding sentence— 

‘‘(1) in the case of a mutual insurance company 
which becomes a stock insurance company, an 
amount equal to 25 percent of the deduction under 
section 832(c)(11) (relating to dividends to policy-
holders) shall not be allowed, and 

‘‘(2) section 810(b)(1)(C) (relating to additional years 
to which losses may be carried by new life insurance 
companies) shall not apply.’’ 
1984—Subsec. (a). Pub. L. 98–369, § 211(b)(11)(A), sub-

stituted ‘‘section 810 (or the corresponding provisions 
of prior law),’’ for ‘‘section 812’’ and ‘‘section 810(a)’’ for 
‘‘section 812(a)’’ in provisions following par. (2). 

Subsec. (b). Pub. L. 98–369, § 211(b)(11)(B), substituted 
‘‘section 810(a)’’ for ‘‘section 812(a)’’ in introductory 
provisions, and ‘‘section 810(b)(1)(C)’’ for ‘‘section 
812(b)(1)(C)’’ in par. (2). 

1976—Subsec. (b)(2). Pub. L. 94–455, § 1901(b)(25), sub-
stituted ‘‘section 812(b)(1)(C)’’ for ‘‘section 
812(b)(1)(A)(iii)’’. 

Subsec. (c). Pub. L. 94–455, § 1906(b)(13)(A), struck out 
‘‘or his delegate’’ after ‘‘Secretary’’. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1024(c)(12) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
see section 1024(e) of Pub. L. 99–514, set out as a note 
under section 831 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable to taxable 
years beginning after Dec. 31, 1983, see section 215 of 
Pub. L. 98–369, set out as an Effective Date note under 
section 801 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1901(b)(25) of Pub. L. 94–455, ef-
fective for taxable years beginning after Dec. 31, 1976, 
see section 1901(d) of Pub. L. 94–455, set out as a note 
under section 2 of this title. 

EFFECTIVE DATE 

Section 907(d) of Pub. L. 91–172 provided that: ‘‘The 
amendments made by subsection (a) [amending sec-
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tions 805 and 810 of this title] shall apply to taxable 
years beginning after December 31, 1957. The amend-
ments made by subsection (b) [amending section 815 of 
this title] shall apply to taxable years beginning after 
December 31, 1968. The amendments made by subsection 
(c) [enacting this section and amending sections 809, 
823, and 825 of this title] shall apply with respect to 
losses incurred in taxable years beginning after Decem-
ber 31, 1962, but shall not affect any tax liability for 
any taxable year beginning before January 1, 1967.’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

§ 845. Certain reinsurance agreements 

(a) Allocation in case of reinsurance agreement 
involving tax avoidance or evasion 

In the case of 2 or more related persons (with-
in the meaning of section 482) who are parties to 
a reinsurance agreement (or where one of the 
parties to a reinsurance agreement is, with re-
spect to any contract covered by the agreement, 
in effect an agent of another party to such 
agreement or a conduit between related per-
sons), the Secretary may— 

(1) allocate between or among such persons 
income (whether investment income, pre-
mium, or otherwise), deductions, assets, re-
serves, credits, and other items related to such 
agreement, 

(2) recharacterize any such items, or 
(3) make any other adjustment, 

if he determines that such allocation, re-
characterization, or adjustment is necessary to 
reflect the proper amount, source, or character 
of the taxable income (or any item described in 
paragraph (1) relating to such taxable income) of 
each such person. 

(b) Reinsurance contract having significant tax 
avoidance effect 

If the Secretary determines that any reinsur-
ance contract has a significant tax avoidance ef-
fect on any party to such contract, the Sec-
retary may make proper adjustments with re-
spect to such party to eliminate such tax avoid-
ance effect (including treating such contract 
with respect to such party as terminated on De-
cember 31 of each year and reinstated on Janu-
ary 1 of the next year). 

(Added Pub. L. 98–369, div. A, title II, § 212(a), 
July 18, 1984, 98 Stat. 757; amended Pub. L. 
108–357, title VIII, § 803(a), Oct. 22, 2004, 118 Stat. 
1569.) 

AMENDMENTS 

2004—Subsec. (a). Pub. L. 108–357 substituted 
‘‘amount, source, or character’’ for ‘‘source and char-
acter’’ in concluding provisions. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title VIII, § 803(b), Oct. 22, 2004, 118 
Stat. 1569, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to any 
risk reinsured after the date of the enactment of this 
Act [Oct. 22, 2004].’’ 

EFFECTIVE DATE 

Section 217(d) of title II of div. A of Pub. L. 98–369, as 
amended by Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 
2095, provided that: 

‘‘(1) Subsection (a) of section 845 of the Internal Reve-
nue Code of 1986 [formerly I.R.C. 1954] (as added by this 
title) shall apply with respect to any risk reinsured on 
or after September 27, 1983. 

‘‘(2) Subsection (b) of section 845 of such Code (as so 
added) shall apply with respect to risks reinsured after 
December 31, 1984.’’ 

§ 846. Discounted unpaid losses defined 

(a) Discounted losses determined 

(1) Separately computed for each accident year 

The amount of the discounted unpaid losses 
as of the end of any taxable year shall be the 
sum of the discounted unpaid losses (as of such 
time) separately computed under this section 
with respect to unpaid losses in each line of 
business attributable to each accident year. 

(2) Method of discounting 

The amount of the discounted unpaid losses 
as of the end of any taxable year attributable 
to any accident year shall be the present value 
of such losses (as of such time) determined by 
using— 

(A) the amount of the undiscounted unpaid 
losses as of such time, 

(B) the applicable interest rate, and 
(C) the applicable loss payment pattern. 

(3) Limitation on amount of discounted losses 

In no event shall the amount of the dis-
counted unpaid losses with respect to any line 
of business attributable to any accident year 
exceed the aggregate amount of unpaid losses 
with respect to such line of business for such 
accident year included on the annual state-
ment filed by the taxpayer for the year ending 
with or within the taxable year. 

(4) Determination of applicable factors 

In determining the amount of the discounted 
unpaid losses attributable to any accident 
year— 

(A) the applicable interest rate shall be 
the interest rate determined under sub-
section (c) for the calendar year with which 
such accident year ends, and 

(B) the applicable loss payment pattern 
shall be the loss payment pattern deter-
mined under subsection (d) which is in effect 
for the calendar year with which such acci-
dent year ends. 

(b) Determination of undiscounted unpaid losses 

For purposes of this section— 

(1) In general 

Except as otherwise provided in this sub-
section, the term ‘‘undiscounted unpaid 
losses’’ means the unpaid losses shown in the 
annual statement filed by the taxpayer for the 
year ending with or within the taxable year of 
the taxpayer. 

(2) Adjustment if losses discounted on annual 
statement 

If— 
(A) the amount of unpaid losses shown in 

the annual statement is determined on a dis-
counted basis, and 
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(B) the extent to which the losses were dis-
counted can be determined on the basis of 
information disclosed on or with the annual 
statement, 

the amount of the unpaid losses shall be deter-
mined without regard to any reduction attrib-
utable to such discounting. 

(c) Rate of interest 

(1) In general 

For purposes of this section, the rate of in-
terest determined under this subsection shall 
be the annual rate determined by the Sec-
retary under paragraph (2). 

(2) Determination of annual rate 

(A) In general 

The annual rate determined by the Sec-
retary under this paragraph for any calendar 
year shall be a rate equal to the average of 
the applicable Federal mid-term rates (as 
defined in section 1274(d) but based on an-
nual compounding) effective as of the begin-
ning of each of the calendar months in the 
test period. 

(B) Test period 

For purposes of subparagraph (A), the test 
period is the most recent 60-calendar-month 
period ending before the beginning of the 
calendar year for which the determination is 
made; except that there shall be excluded 
from the test period any month beginning 
before August 1, 1986. 

(d) Loss payment pattern 

(1) In general 

For each determination year, the Secretary 
shall determine a loss payment pattern for 
each line of business by reference to the his-
torical loss payment pattern applicable to 
such line of business. Any loss payment pat-
tern determined by the Secretary shall apply 
to the accident year ending with the deter-
mination year and to each of the 4 succeeding 
accident years. 

(2) Method of determination 

Determinations under paragraph (1) for any 
determination year shall be made by the Sec-
retary— 

(A) by using the aggregate experience re-
ported on the annual statements of insur-
ance companies, 

(B) on the basis of the most recent pub-
lished aggregate data from such annual 
statements relating to loss payment pat-
terns available on the 1st day of the deter-
mination year, 

(C) as if all losses paid or treated as paid 
during any year are paid in the middle of 
such year, and 

(D) in accordance with the computational 
rules prescribed in paragraph (3). 

(3) Computational rules 

For purposes of this subsection— 

(A) In general 

Except as otherwise provided in this para-
graph, the loss payment pattern for any line 
of business shall be based on the assumption 
that all losses are paid— 

(i) during the accident year and the 3 
calendar years following the accident year, 
or 

(ii) in the case of any line of business re-
ported in the schedule or schedules of the 
annual statement relating to auto liabil-
ity, other liability, medical malpractice, 
workers’ compensation, and multiple peril 
lines, during the accident year and the 10 
calendar years following the accident year. 

(B) Treatment of certain losses 

Except as otherwise provided in this para-
graph— 

(i) in the case of any line of business not 
described in subparagraph (A)(ii), losses 
paid after the 1st year following the acci-
dent year shall be treated as paid equally 
in the 2nd and 3rd year following the acci-
dent year, and 

(ii) in the case of a line of business de-
scribed in subparagraph (A)(ii), losses paid 
after the close of the period applicable 
under subparagraph (A)(ii) shall be treated 
as paid in the last year of such period. 

(C) Special rule for certain long-tail lines 

In the case of any long-tail line of busi-
ness— 

(i) the period taken into account under 
subparagraph (A)(ii) shall be extended (but 
not by more than 5 years) to the extent re-
quired under clause (ii), and 

(ii) the amount of losses which would 
have been treated as paid in the 10th year 
after the accident year shall be treated as 
paid in such 10th year and each subsequent 
year in an amount equal to the amount of 
the losses treated as paid in the 9th year 
after the accident year (or, if lesser, the 
portion of the unpaid losses not thereto-
fore taken into account). 

Notwithstanding clause (ii), to the extent 
such unpaid losses have not been treated as 
paid before the last year of the extension, 
they shall be treated as paid in such last 
year. 

(D) Long-tail line of business 

For purposes of subparagraph (C), the term 
‘‘long-tail line of business’’ means any line 
of business described in subparagraph (A)(ii) 
if the amount of losses which (without re-
gard to subparagraph (C)) would be treated 
as paid in the 10th year after the accident 
year exceeds the losses treated as paid in the 
9th year after the accident year. 

(E) Special rule for international and rein-
surance lines of business 

Except as otherwise provided by regula-
tions, any determination made under sub-
section (a) with respect to unpaid losses re-
lating to the international or reinsurance 
lines of business shall be made using, in lieu 
of the loss payment pattern applicable to 
the respective lines of business, a pattern de-
termined by the Secretary under paragraphs 
(1) and (2) based on the combined losses for 
all lines of business described in subpara-
graph (A)(ii). 
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(F) Adjustments if loss experience informa-
tion available for longer periods 

The Secretary shall make appropriate ad-
justments in the application of this para-
graph if annual statement data with respect 
to payment of losses is available for longer 
periods after the accident year than the pe-
riods assumed under the rules of this para-
graph. 

(G) Special rule for 9th year if negative or 
zero 

If the amount of the losses treated as paid 
in the 9th year after the accident year is 
zero or a negative amount, subparagraphs 
(C)(ii) and (D) shall be applied by substitut-
ing the average of the losses treated as paid 
in the 7th, 8th, and 9th years after the acci-
dent year for the losses treated as paid in 
the 9th year after the accident year. 

(4) Determination year 

For purposes of this section, the term ‘‘de-
termination year’’ means calendar year 1987 
and each 5th calendar year thereafter. 

(e) Election to use company’s historical payment 
pattern 

(1) In general 

The taxpayer may elect to apply subsection 
(a)(2)(C) with respect to all lines of business by 
using a loss payment pattern determined by 
reference to the taxpayer’s loss payment pat-
tern for the most recent calendar year for 
which an annual statement was filed before 
the beginning of the accident year. Any such 
determination shall be made with the applica-
tion of the rules of paragraphs (2)(C) and (3) of 
subsection (d). 

(2) Election 

(A) In general 

An election under paragraph (1) shall be 
made separately with respect to each deter-
mination year under subsection (d). 

(B) Period for which election in effect 

Unless revoked with the consent of the 
Secretary, an election under paragraph (1) 
with respect to any determination year shall 
apply to accident years ending with the de-
termination year and to each of the 4 suc-
ceeding accident years. 

(C) Time for making election 

An election under paragraph (1) with re-
spect to any determination year shall be 
made on the taxpayer’s return for the tax-
able year in which (or with which) the deter-
mination year ends. 

(3) No election for international or reinsurance 
business 

No election under this subsection shall apply 
to any international or reinsurance line of 
business. 

(4) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
carry out the purposes of this subsection in-
cluding— 

(A) regulations providing that a taxpayer 
may not make an election under this sub-

section if such taxpayer does not have suffi-
cient historical experience for the line of 
business to determine a loss payment pat-
tern, and 

(B) regulations to prevent the avoidance 
(through the use of separate corporations or 
otherwise) of the requirement of this sub-
section that an election under this sub-
section applies to all lines of business of the 
taxpayer. 

(f) Other definitions and special rules 

For purposes of this section— 

(1) Accident year 

The term ‘‘accident year’’ means the cal-
endar year in which the incident occurs which 
gives rise to the related unpaid loss. 

(2) Unpaid loss adjustment expenses 

The term ‘‘unpaid losses’’ includes any un-
paid loss adjustment expenses shown on the 
annual statement. 

(3) Annual statement 

The term ‘‘annual statement’’ means the an-
nual statement approved by the National As-
sociation of Insurance Commissioners which 
the taxpayer is required to file with insurance 
regulatory authorities of a State. 

(4) Line of business 

The term ‘‘line of business’’ means a cat-
egory for the reporting of loss payment pat-
terns determined on the basis of the annual 
statement for fire and casualty insurance 
companies for the calendar year ending with 
or within the taxable year, except that the 
multiple peril lines shall be treated as a single 
line of business. 

(5) Multiple peril lines 

The term ‘‘multiple peril lines’’ means the 
lines of business relating to farmowners mul-
tiple peril, homeowners multiple peril, com-
mercial multiple peril, ocean marine, aircraft 
(all perils) and boiler and machinery. 

(6) Special rule for certain accident and health 
insurance lines of business 

Any determination under subsection (a) with 
respect to unpaid losses relating to accident 
and health insurance lines of businesses (other 
than credit disability insurance) shall be 
made— 

(A) in the case of unpaid losses relating to 
disability income, by using the general rules 
prescribed under section 807(d) applicable to 
noncancellable accident and health insur-
ance contracts and using a mortality or 
morbidity table reflecting the taxpayer’s ex-
perience; except that— 

(i) the prevailing State assumed interest 
rate shall be the rate in effect for the year 
in which the loss occurred rather than the 
year in which the contract was issued, and 

(ii) the limitation of subsection (a)(3) 
shall apply in lieu of the limitation of the 
last sentence of section 807(d)(1), and 

(B) in all other cases, by using an assump-
tion (in lieu of a loss payment pattern) that 
unpaid losses are paid in the middle of the 
year following the accident year. 
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(g) Regulations 

The Secretary shall prescribe such regulations 
as may be necessary or appropriate to carry out 
the purposes of this section, including— 

(1) regulations providing proper treatment of 
allocated reinsurance, and 

(2) regulations providing appropriate adjust-
ments in the application of this section to a 
taxpayer having a taxable year which is not 
the calendar year. 

(Added Pub. L. 99–514, title X, § 1023(c), Oct. 22, 
1986, 100 Stat. 2399; amended Pub. L. 100–647, title 
I, § 1010(e)(1), (2), Nov. 10, 1988, 102 Stat. 3453; 
Pub. L. 101–508, title XI, § 11305(b), Nov. 5, 1990, 
104 Stat. 1388–451.) 

AMENDMENTS 

1990—Subsec. (g). Pub. L. 101–508 inserted ‘‘and’’ at 
end of par. (1), redesignated par. (3) as (2), and struck 
out former par. (2) which required regulations provid-
ing proper treatment of salvage and reinsurance recov-
erable attributable to unpaid losses. 

1988—Subsec. (f)(6)(B). Pub. L. 100–647, § 1010(e)(1), sub-
stituted ‘‘paid in the middle of the year’’ for ‘‘paid dur-
ing the year’’. 

Subsec. (g)(3). Pub. L. 100–647, § 1010(e)(2), added par. 
(3). 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–508 applicable to taxable 
years beginning after Dec. 31, 1989, see section 
11305(c)(1) of Pub. L. 101–508, set out as a note under sec-
tion 832 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE 

Section 1023(e) of Pub. L. 99–514, as amended by Pub. 
L. 100–647, title I, § 1010(e)(3), Nov. 10, 1988, 102 Stat. 3453, 
provided that: 

‘‘(1) IN GENERAL.—The amendments made by this sec-
tion [enacting this section and amending sections 807 
and 832 of this title] shall apply to taxable years begin-
ning after December 31, 1986. 

‘‘(2) TRANSITIONAL RULE.—For the first taxable year 
beginning after December 31, 1986— 

‘‘(A) the unpaid losses and the expenses unpaid (as 
defined in paragraphs (5)(B) and (6) of section 832(b) of 
the Internal Revenue Code of 1986) at the end of the 
preceding taxable year, and 

‘‘(B) the unpaid losses as defined in sections 
807(c)(2) and 805(a)(1) of such Code at the end of the 
preceding taxable year, 

shall be determined as if the amendments made by this 
section had applied to such unpaid losses and expenses 
unpaid in the preceding taxable year and by using the 
interest rate and loss payment patterns applicable to 
accident years ending with calendar year 1987. For sub-
sequent taxable years, such amendments shall be ap-
plied with respect to such unpaid losses and expenses 
unpaid by using the interest rate and loss payment pat-
terns applicable to accident years ending with calendar 
year 1987. 

‘‘(3) FRESH START.— 
‘‘(A) IN GENERAL.—Except as otherwise provided in 

this paragraph, any difference between— 
‘‘(i) the amount determined to be the unpaid 

losses and expenses unpaid for the year preceding 
the 1st taxable year of an insurance company begin-
ning after December 31, 1986, determined without 
regard to paragraph (2), and 

‘‘(ii) such amount determined with regard to 
paragraph (2), 

shall not be taken into account for purposes of the 
Internal Revenue Code of 1986. 

‘‘(B) RESERVE STRENGTHENING IN YEARS AFTER 1985.— 
Subparagraph (A) shall not apply to any reserve 
strengthening in a taxable year beginning in 1986, and 
such strengthening shall be treated as occurring in 
the taxpayer’s 1st taxable year beginning after De-
cember 31, 1986. 

‘‘(C) EFFECT ON EARNINGS AND PROFITS.—The earn-
ings and profits of any insurance company for its 1st 
taxable year beginning after December 31, 1986, shall 
be increased by the amount of the difference deter-
mined under subparagraph (A) with respect to such 
company. 
‘‘(4) APPLICATION OF FRESH START TO COMPANIES WHICH 

BECOME SUBJECT TO SECTION 831(a) TAX IN LATER TAXABLE 
YEAR.—If— 

‘‘(A) an insurance company was not subject to tax 
under section 831(a) of the Internal Revenue Code of 
1986 for its 1st taxable year beginning after December 
31, 1986, by reason of being— 

‘‘(i) subject to tax under section 831(b) of such 
Code, or 

‘‘(ii) described in section 501(c) of such Code and 
exempt from tax under section 501(a) of such Code, 
and 
‘‘(B) such company becomes subject to tax under 

such section 831(a) for any later taxable year, 
paragraph (2) and subparagraphs (A) and (C) of para-
graph (3) shall be applied by treating such later taxable 
year as its 1st taxable year beginning after December 
31, 1986, and by treating the calendar year in which 
such later taxable year begins as 1987; and paragraph 
(3)(B) shall not apply.’’ 

§ 847. Special estimated tax payments 

In the case of taxable years beginning after 
December 31, 1987, of an insurance company re-
quired to discount unpaid losses (as defined in 
section 846)— 

(1) Additional deduction 

There shall be allowed as a deduction for the 
taxable year, if special estimated tax pay-
ments are made as required by paragraph (2), 
an amount not to exceed the excess of— 

(A) the amount of the undiscounted, un-
paid losses (as defined in section 846(b)) at-
tributable to losses incurred in taxable years 
beginning after December 31, 1986, over 

(B) the amount of the related discounted, 
unpaid losses determined under section 846, 

to the extent such amount was not deducted 
under this paragraph in a preceding taxable 
year. Section 6655 shall be applied to any tax-
able year without regard to the deduction al-
lowed under the preceding sentence. 

(2) Special estimated tax payments 

The deduction under paragraph (1) shall be 
allowed only to the extent that such deduction 
would result in a tax benefit for the taxable 
year for which such deduction is allowed or 
any carryback year and only to the extent 
that special estimated tax payments are made 
in an amount equal to the tax benefit attrib-
utable to such deduction on or before the due 
date (determined without regard to exten-
sions) for filing the return for the taxable year 
for which the deduction is allowed. If a deduc-
tion would be allowed but for the fact that 
special estimated tax payments were not time-
ly made, such deduction shall be allowed to 
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the extent such payments are made within a 
reasonable time, as determined by the Sec-
retary, if all interest and penalties, computed 
as if this sentence did not apply, are paid. If 
amounts are included in gross income under 
paragraph (5) or (6) for any taxable year and 
an additional tax is due for such year (or any 
other year) as a result of such inclusion, an 
amount of special estimated tax payments 
equal to such additional tax shall be applied 
against such additional tax. If, after any such 
payment is so applied, there is an adjustment 
reducing the amount of such additional tax, in 
lieu of any credit or refund for such reduction, 
a special estimated tax payment shall be 
treated as made in an amount equal to the 
amount otherwise allowable as a credit or re-
fund. To the extent that a special estimated 
tax payment is not used to offset additional 
tax due for any of the first 15 taxable years be-
ginning after the year for which the payment 
was made, such special estimated tax payment 
shall be treated as an estimated tax payment 
made under section 6655 for the 16th year after 
the year for which the payment was made. 

(3) Special loss discount account 

Each company which is allowed a deduction 
under paragraph (1) shall, for purposes of this 
part, establish and maintain a special loss dis-
count account. 

(4) Additions to special loss discount account 

There shall be added to the special loss dis-
count account for each taxable year an 
amount equal to the amount allowed as a de-
duction for the taxable year under paragraph 
(1). 

(5) Subtractions from special loss discount ac-
count and inclusion in gross income 

After applying paragraph (4), there shall be 
subtracted for the taxable year from the spe-
cial loss discount account and included in 
gross income: 

(A) The excess (if any) of the amount in 
the special loss discount account with re-
spect to losses incurred in each taxable year 
over the amount of the excess referred to in 
paragraph (1) with respect to losses incurred 
in that year, and 

(B) Any amount improperly subtracted 
from the special loss discount account under 
subparagraph (A) to the extent special esti-
mated tax payments were used with respect 
to such amount. 

To the extent that any amount added to the 
special loss discount account is not subtracted 
from such account before the 15th year after 
the year for which the amount was so added, 
such amount shall be subtracted from such ac-
count for such 15th year and included in gross 
income for such 15th year. 

(6) Rules in the case of liquidation or termi-
nation of taxpayer’s insurance business 

(A) In general 

If a company liquidates or otherwise ter-
minates its insurance business and does not 
transfer or distribute such business in an ac-
quisition of assets referred to in section 
381(a), the entire amount remaining in such 

special loss discount account shall be sub-
tracted and included in gross income. Except 
in the case where a company transfers or 
distributes its insurance business in an ac-
quisition of assets, referred to in section 
381(a), if the company is not subject to the 
tax imposed by section 801 or section 831 for 
any taxable year, the entire amount in the 
account at the close of the preceding taxable 
year shall be subtracted from the account in 
such preceding taxable year and included in 
gross income. 

(B) Elimination of balance of payments 

In any case to which subparagraph (A) ap-
plies, any special estimated tax payment re-
maining after the credit attributable to the 
inclusion under subparagraph (A) shall be 
voided. 

(7) Modification of the amount of special esti-
mated tax payments in the event of subse-
quent marginal rate reduction or increase 

In the event of a reduction in any tax rate 
provided under section 11 for any tax year 
after the enactment of this section, the Sec-
retary shall prescribe regulations providing 
for a reduction in the amount of any special 
estimated tax payments made for years before 
the effective date of such section 11 rate re-
ductions. Such reduction in the amount of 
such payments shall reduce the amount of 
such payments to the amount that they would 
have been if the special deduction permitted 
under paragraph (1) had occurred during a year 
that the lower marginal rate under section 11 
applied. Similar rules shall be applied in the 
event of a marginal rate increase. 

(8) Tax benefit determination 

The tax benefit attributable to the deduc-
tion under paragraph (1) shall be determined 
under regulations prescribed by the Secretary, 
by taking into account tax benefits that would 
arise from the carryback of any net operating 
loss for the year, as well as current year tax 
benefits. Tax benefits for the current year and 
carryback years shall include those that 
would arise from the filing of a consolidated 
return with another insurance company re-
quired to determine discounted, unpaid losses 
under section 846 without regard to the limita-
tions on consolidation contained in section 
1503(c). The limitations on consolidation con-
tained in section 1503(c) shall not apply to the 
deduction allowed under paragraph (1). 

(9) Effect on earnings and profits 

In determining the earnings and profits— 
(A) any special estimated tax payment 

made for any taxable year shall be treated 
as a payment of income tax imposed by this 
title for such taxable year, and 

(B) any deduction or inclusion under this 
section shall not be taken into account. 

Nothing in the preceding sentence shall be 
construed to affect the application of section 
56(g) (relating to adjustments based on ad-
justed current earnings). 

(10) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
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carry out the purposes of this section, includ-
ing regulations— 

(A) providing for the separate application 
of this section with respect to each accident 
year, 

(B) such adjustments in the application of 
this section as may be necessary to take 
into account the tax imposed by section 55, 
and 

(C) providing for the application of this 
section in cases where the deduction allowed 
under paragraph (1) for any taxable year is 
less than the excess referred to in paragraph 
(1) for such year. 

(Added Pub. L. 100–647, title VI, § 6077(a), Nov. 10, 
1988, 102 Stat. 3707; amended Pub. L. 101–239, title 
VII, § 7816(n), Dec. 19, 1989, 103 Stat. 2422.) 

REFERENCES IN TEXT 

Enactment of this section, referred to in par. (7), 
means enactment of Pub. L. 100–647, which enacted this 
section and was approved Nov. 10, 1988. 

AMENDMENTS 

1989—Par. (1). Pub. L. 101–239, § 7816(n)(1), substituted 
‘‘special estimated tax’’ for ‘‘separate estimated tax’’ 
in introductory provisions and inserted ‘‘in taxable 
years beginning’’ after ‘‘attributable to losses in-
curred’’ in subpar. (A). 

Par. (2). Pub. L. 101–239, § 7816(n)(2), amended first 
sentence generally. Prior to amendment, first sentence 
read as follows: ‘‘The deduction under paragraph (1) 
shall be allowed only to the extent that special esti-
mated tax payments are made in an amount equal to 
the tax benefit attributable to such deduction, on or 
before the date that any taxes (determined without re-
gard to this section) for the taxable year for which the 
deduction is allowed are due to be paid.’’ 

Par. (5). Pub. L. 101–239, § 7816(n)(3), inserted at end 
‘‘To the extent that any amount added to the special 
loss discount account is not subtracted from such ac-
count before the 15th year after the year for which the 
amount was so added, such amount shall be subtracted 
from such account for such 15th year and included in 
gross income for such 15th year.’’ 

Par. (8). Pub. L. 101–239, § 7816(n)(6), inserted at end 
‘‘The limitations on consolidation contained in section 
1503(c) shall not apply to the deduction allowed under 
paragraph (1).’’ 

Par. (9). Pub. L. 101–239, § 7816(n)(5), added par. (9). 
Former par. (9) redesignated (10). 

Pub. L. 101–239, § 7816(n)(4), added subpar. (C). 
Par. (10). Pub. L. 101–239, § 7816(n)(5), redesignated par. 

(9) as (10). 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 effective, except as 
otherwise provided, as if included in the provision of 
the Technical and Miscellaneous Revenue Act of 1988, 
Pub. L. 100–647, to which such amendment relates, see 
section 7817 of Pub. L. 101–239, set out as a note under 
section 1 of this title. 

EFFECTIVE DATE 

Section 6077(c) of Pub. L. 100–647 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1987.’’ 

§ 848. Capitalization of certain policy acquisition 
expenses 

(a) General rule 

In the case of an insurance company— 
(1) specified policy acquisition expenses for 

any taxable year shall be capitalized, and 

(2) such expenses shall be allowed as a deduc-
tion ratably over the 120-month period begin-
ning with the first month in the second half of 
such taxable year. 

(b) 5-year amortization for first $5,000,000 of 
specified policy acquisition expenses 

(1) In general 

Paragraph (2) of subsection (a) shall be ap-
plied with respect to so much of the specified 
policy acquisition expenses of an insurance 
company for any taxable year as does not ex-
ceed $5,000,000 by substituting ‘‘60-month’’ for 
‘‘120-month’’. 

(2) Phase-out 

If the specified policy acquisition expenses 
of an insurance company exceed $10,000,000 for 
any taxable year, the $5,000,000 amount under 
paragraph (1) shall be reduced (but not below 
zero) by the amount of such excess. 

(3) Special rule for members of controlled 
group 

In the case of any controlled group— 
(A) all insurance companies which are 

members of such group shall be treated as 1 
company for purposes of this subsection, and 

(B) the amount to which paragraph (1) ap-
plies shall be allocated among such compa-
nies in such manner as the Secretary may 
prescribe. 

For purposes of the preceding sentence, the 
term ‘‘controlled group’’ means any controlled 
group of corporations as defined in section 
1563(a); except that subsections (a)(4) and 
(b)(2)(D) of section 1563 shall not apply, and 
subsection (b)(2)(C) of section 1563 shall not 
apply to the extent it excludes a foreign cor-
poration to which section 842 applies. 

(4) Exception for acquisition expenses attrib-
utable to certain reinsurance contracts 

Paragraph (1) shall not apply to any speci-
fied policy acquisition expenses for any tax-
able year which are attributable to premiums 
or other consideration under any reinsurance 
contract. 

(c) Specified policy acquisition expenses 

For purposes of this section— 

(1) In general 

The term ‘‘specified policy acquisition ex-
penses’’ means, with respect to any taxable 
year, so much of the general deductions for 
such taxable year as does not exceed the sum 
of— 

(A) 1.75 percent of the net premiums for 
such taxable year on specified insurance 
contracts which are annuity contracts, 

(B) 2.05 percent of the net premiums for 
such taxable year on specified insurance 
contracts which are group life insurance 
contracts, and 

(C) 7.7 percent of the net premiums for 
such taxable year on specified insurance 
contracts not described in subparagraph (A) 
or (B). 

(2) General deductions 

The term ‘‘general deductions’’ means the 
deductions provided in part VI of subchapter B 
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(sec. 161 and following, relating to itemized de-
ductions) and in part I of subchapter D (sec. 
401 and following, relating to pension, profit 
sharing, stock bonus plans, etc.). 

(d) Net premiums 

For purposes of this section— 

(1) In general 

The term ‘‘net premiums’’ means, with re-
spect to any category of specified insurance 
contracts set forth in subsection (c)(1), the ex-
cess (if any) of— 

(A) the gross amount of premiums and 
other consideration on such contracts, over 

(B) return premiums on such contracts and 
premiums and other consideration incurred 
for reinsurance of such contracts. 

The rules of section 803(b) shall apply for pur-
poses of the preceding sentence. 

(2) Amounts determined on accrual basis 

In the case of an insurance company subject 
to tax under part II of this subchapter, all 
computations entering into determinations of 
net premiums for any taxable year shall be 
made in the manner required under section 
811(a) for life insurance companies. 

(3) Treatment of certain policyholder divi-
dends and similar amounts 

Net premiums shall be determined without 
regard to section 808(e) and without regard to 
other similar amounts treated as paid to, and 
returned by, the policyholder. 

(4) Special rules for reinsurance 

(A) Premiums and other consideration in-
curred for reinsurance shall be taken into ac-
count under paragraph (1)(B) only to the ex-
tent such premiums and other consideration 
are includible in the gross income of an insur-
ance company taxable under this subchapter 
or are subject to tax under this chapter by rea-
son of subpart F of part III of subchapter N. 

(B) The Secretary shall prescribe such regu-
lations as may be necessary to ensure that 
premiums and other consideration with re-
spect to reinsurance are treated consistently 
by the ceding company and the reinsurer. 

(e) Classification of contracts 

For purposes of this section— 

(1) Specified insurance contract 

(A) In general 

Except as otherwise provided in this para-
graph, the term ‘‘specified insurance con-
tract’’ means any life insurance, annuity, or 
noncancellable accident and health insur-
ance contract (or any combination thereof). 

(B) Exceptions 

The term ‘‘specified insurance contract’’ 
shall not include— 

(i) any pension plan contract (as defined 
in section 818(a)), 

(ii) any flight insurance or similar con-
tract, 

(iii) any qualified foreign contract (as 
defined in section 807(e)(4) without regard 
to paragraph (5) of this subsection), 

(iv) any contract which is an Archer 
MSA (as defined in section 220(d)), and 

(v) any contract which is a health sav-
ings account (as defined in section 223(d)). 

(2) Group life insurance contract 

The term ‘‘group life insurance contract’’ 
means any life insurance contract— 

(A) which covers a group of individuals de-
fined by reference to employment relation-
ship, membership in an organization, or 
similar factor, 

(B) the premiums for which are determined 
on a group basis, and 

(C) the proceeds of which are payable to 
(or for the benefit of) persons other than the 
employer of the insured, an organization to 
which the insured belongs, or other similar 
person. 

(3) Treatment of annuity contracts combined 
with noncancellable accident and health 
insurance 

Any annuity contract combined with 
noncancellable accident and health insurance 
shall be treated as a noncancellable accident 
and health insurance contract and not as an 
annuity contract. 

(4) Treatment of guaranteed renewable con-
tracts 

The rules of section 816(e) shall apply for 
purposes of this section. 

(5) Treatment of reinsurance contract 

A contract which reinsures another contract 
shall be treated in the same manner as the re-
insured contract. 

(6) Treatment of certain qualified long-term 
care insurance contract arrangements 

An annuity or life insurance contract which 
includes a qualified long-term care insurance 
contract as a part of or a rider on such annu-
ity or life insurance contract shall be treated 
as a specified insurance contract not described 
in subparagraph (A) or (B) of subsection (c)(1). 

(f) Special rule where negative net premiums 

(1) In general 

If for any taxable year there is a negative 
capitalization amount with respect to any cat-
egory of specified insurance contracts set 
forth in subsection (c)(1)— 

(A) the amount otherwise required to be 
capitalized under this section for such tax-
able year with respect to any other category 
of specified insurance contracts shall be re-
duced (but not below zero) by such negative 
capitalization amount, and 

(B) such negative capitalization amount 
(to the extent not taken into account under 
subparagraph (A))— 

(i) shall reduce (but not below zero) the 
unamortized balance (as of the beginning 
of such taxable year) of the amounts pre-
viously capitalized under subsection (a) 
(beginning with the amount capitalized for 
the most recent taxable year), and 

(ii) to the extent taken into account as 
such a reduction, shall be allowed as a de-
duction for such taxable year. 

(2) Negative capitalization amount 

For purposes of paragraph (1), the term 
‘‘negative capitalization amount’’ means, with 
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respect to any category of specified insurance 
contracts, the percentage (applicable under 
subsection (c)(1) to such category) of the 
amount (if any) by which— 

(A) the amount determined under subpara-
graph (B) of subsection (d)(1) with respect to 
such category, exceeds 

(B) the amount determined under subpara-
graph (A) of subsection (d)(1) with respect to 
such category. 

(g) Treatment of certain ceding commissions 

Nothing in any provision of law (other than 
this section or section 197) shall require the cap-
italization of any ceding commission incurred 
on or after September 30, 1990, under any con-
tract which reinsures a specified insurance con-
tract. 

(h) Secretarial authority to adjust capitalization 
amounts 

(1) In general 

Except as provided in paragraph (2), the Sec-
retary may provide that a type of insurance 
contract will be treated as a separate category 
for purposes of this section (and prescribe a 
percentage applicable to such category) if the 
Secretary determines that the deferral of ac-
quisition expenses for such type of contract 
which would otherwise result under this sec-
tion is substantially greater than the deferral 
of acquisition expenses which would have re-
sulted if actual acquisition expenses (includ-
ing indirect expenses) and the actual useful 
life for such type of contract had been used. 

(2) Adjustment to other contracts 

If the Secretary exercises his authority with 
respect to any type of contract under para-
graph (1), the Secretary shall adjust the per-
centage which would otherwise have applied 
under subsection (c)(1) to the category which 
includes such type of contract so that the ex-
ercise of such authority does not result in a 
decrease in the amount of revenue received 
under this chapter by reason of this section for 
any fiscal year. 

(i) Treatment of qualified foreign contracts 
under adjusted current earnings preference 

For purposes of determining adjusted current 
earnings under section 56(g), acquisition ex-
penses with respect to contracts described in 
clause (iii) of subsection (e)(1)(B) shall be cap-
italized and amortized in accordance with the 
treatment generally required under generally 
accepted accounting principles as if this sub-
section applied to such contracts for all taxable 
years. 

(j) Transitional rule 

In the case of any taxable year which includes 
September 30, 1990, the amount taken into ac-
count as the net premiums (or negative capital-
ization amount) with respect to any category of 
specified insurance contracts shall be the 
amount which bears the same ratio to the 
amount which (but for this subsection) would be 
so taken into account as the number of days in 
such taxable year on or after September 30, 1990, 
bears to the total number of days in such tax-
able year. 

(Added Pub. L. 101–508, title XI, § 11301(a), Nov. 5, 
1990, 104 Stat. 1388–445; amended Pub. L. 103–66, 
title XIII, § 13261(d), Aug. 10, 1993, 107 Stat. 539; 
Pub. L. 104–191, title III, § 301(h), Aug. 21, 1996, 110 
Stat. 2052; Pub. L. 106–554, § 1(a)(7) [title II, 
§ 202(a)(5), (b)(10)], Dec. 21, 2000, 114 Stat. 2763, 
2763A–628, 2763A–629; Pub. L. 108–173, title XII, 
§ 1201(h), Dec. 8, 2003, 117 Stat. 2479; Pub. L. 
109–280, title VIII, § 844(e), Aug. 17, 2006, 120 Stat. 
1013.) 

AMENDMENTS 

2006—Subsec. (e)(6). Pub. L. 109–280 added par. (6). 
2003—Subsec. (e)(1)(B)(v). Pub. L. 108–173 added cl. (v). 
2000—Subsec. (e)(1)(B)(iv). Pub. L. 106–554, § 1(a)(7) 

[title II, § 202(b)(10)], substituted ‘‘an Archer MSA’’ for 
‘‘a Archer MSA’’. 

Pub. L. 106–554, § 1(a)(7) [title II, § 202(a)(5)], sub-
stituted ‘‘Archer MSA’’ for ‘‘medical savings account’’. 

1996—Subsec. (e)(1)(B)(iv). Pub. L. 104–191 added cl. 
(iv). 

1993—Subsec. (g). Pub. L. 103–66 substituted ‘‘this sec-
tion or section 197’’ for ‘‘this section’’. 

EFFECTIVE DATE OF 2006 AMENDMENT 

Amendment by Pub. L. 109–280 applicable to contracts 
issued after Dec. 31, 1996, but only with respect to tax-
able years beginning after Dec. 31, 2009, and to specified 
policy acquisition expenses determined for taxable 
years beginning after Dec. 31, 2009, see section 844(g)(1), 
(4) of Pub. L. 109–280, set out as a note under section 72 
of this title. 

EFFECTIVE DATE OF 2003 AMENDMENT 

Amendment by Pub. L. 108–173 applicable to taxable 
years beginning after Dec. 31, 2003, see section 1201(k) of 
Pub. L. 108–173, set out as a note under section 62 of 
this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–191 applicable to taxable 
years beginning after Dec. 31, 1996, see section 301(j) of 
Pub. L. 104–191, set out as a note under section 62 of 
this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–66 applicable, except as 
otherwise provided, with respect to property acquired 
after Aug. 10, 1993, see section 13261(g) of Pub. L. 103–66, 
set out as an Effective Date note under section 197 of 
this title. 

EFFECTIVE DATE 

Section 11301(d)(1) of Pub. L. 101–508 provided that: 
‘‘The amendments made by subsections (a) and (c) [en-
acting this section] shall apply to taxable years ending 
on or after September 30, 1990. Any capitalization re-
quired by reason of such amendments shall not be 
treated as a change in method of accounting for pur-
poses of the Internal Revenue Code of 1986.’’ 

Subchapter M—Regulated Investment 
Companies and Real Estate Investment Trusts 

Part 

I. Regulated investment companies. 
II. Real estate investment trusts. 
III. Provisions which apply to both regulated in-

vestment companies and real estate invest-
ment trusts. 

IV. Real estate mortgage investment conduits. 
[V. Repealed.] 

AMENDMENTS 

2004—Pub. L. 108–357, title VIII, § 835(b)(12), Oct. 22, 
2004, 118 Stat. 1594, struck out item for part V ‘‘Finan-
cial asset securitization investment trusts’’. 
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