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tion 104(n) of Pub. L. 89–809, set out as a note under sec-
tion 11 of this title. 

SUBPART C—TAX ON GROSS TRANSPORTATION 
INCOME 

Sec. 

887. Imposition of tax on gross transportation in-
come of nonresident aliens and foreign cor-
porations. 

§ 887. Imposition of tax on gross transportation 
income of nonresident aliens and foreign cor-
porations 

(a) Imposition of tax 

In the case of any nonresident alien individual 
or foreign corporation, there is hereby imposed 
for each taxable year a tax equal to 4 percent of 
such individual’s or corporation’s United States 
source gross transportation income for such tax-
able year. 

(b) United States source gross transportation in-
come 

(1) In general 

Except as provided in paragraphs (2) and (3), 
the term ‘‘United States source gross trans-
portation income’’ means any gross income 
which is transportation income (as defined in 
section 863(c)(3)) to the extent such income is 
treated as from sources in the United States 
under section 863(c)(2). To the extent provided 
in regulations, such term does not include any 
income of a kind to which an exemption under 
paragraph (1) or (2) of section 883(a) would not 
apply. 

(2) Exception for certain income effectively 
connected with business in the United 
States 

The term ‘‘United States source gross trans-
portation income’’ shall not include any in-
come taxable under section 871(b) or 882. 

(3) Exception for certain income taxable in 
possessions 

The term ‘‘United States source gross trans-
portation income’’ does not include any in-
come taxable in a possession of the United 
States under the provisions of this title as 
made applicable in such possession. 

(4) Determination of effectively connected in-
come 

For purposes of this chapter, United States 
source gross transportation income of any tax-
payer shall not be treated as effectively con-
nected with the conduct of a trade or business 
in the United States unless— 

(A) the taxpayer has a fixed place of busi-
ness in the United States involved in the 
earning of United States source gross trans-
portation income, and 

(B) substantially all of the United States 
source gross transportation income (deter-
mined without regard to paragraph (2)) of 
the taxpayer is attributable to regularly 
scheduled transportation (or, in the case of 
income from the leasing of a vessel or air-
craft, is attributable to a fixed place of busi-
ness in the United States). 

(c) Coordination with other provisions 

Any income taxable under this section shall 
not be taxable under section 871, 881, or 882. 

(Added Pub. L. 99–514, title XII, § 1212(b)(1), Oct. 
22, 1986, 100 Stat. 2537; amended Pub. L. 100–647, 
title I, § 1012(e)(6), Nov. 10, 1988, 102 Stat. 3500; 
Pub. L. 101–239, title VII, § 7811(i)(8)(A), (B), (9), 
Dec. 19, 1989, 103 Stat. 2410, 2411.) 

AMENDMENTS 

1989—Subsec. (b)(1). Pub. L. 101–239, § 7811(i)(8)(B), sub-
stituted ‘‘paragraphs (2) and (3)’’ for ‘‘paragraph (2)’’. 

Subsec. (b)(3). Pub. L. 101–239, § 7811(i)(8)(A), added 
par. (3). Former par. (3) redesignated (4). 

Subsec. (b)(4). Pub. L. 101–239, § 7811(i)(8)(A), (9), redes-
ignated former par. (3) as (4) and substituted ‘‘United 
States source gross transportation income’’ for ‘‘trans-
portation income’’ in introductory provisions and in 
subpar. (A). 

1988—Subsec. (b)(1). Pub. L. 100–647 substituted 
‘‘under section 863(c)(2)’’ for ‘‘under section 863(c)’’ and 
inserted at end ‘‘To the extent provided in regulations, 
such term does not include any income of a kind to 
which an exemption under paragraph (1) or (2) of sec-
tion 883(a) would not apply.’’ 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 effective, except as 
otherwise provided, as if included in the provision of 
the Technical and Miscellaneous Revenue Act of 1988, 
Pub. L. 100–647, to which such amendment relates, see 
section 7817 of Pub. L. 101–239, set out as a note under 
section 1 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1986, see section 1212(f) of Pub. L. 99–514, set out 
as an Effective Date of 1986 Amendment note under sec-
tion 863 of this title. 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUB. L. 
99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For nonapplication of amendment by section 
1212(b)(1) of Pub. L. 99–514 (enacting this section) to the 
extent application of such amendment would be con-
trary to any treaty obligation of the United States in 
effect on Oct. 22, 1986, with provision that for such pur-
poses any amendment by title I of Pub. L. 100–647 be 
treated as if it had been included in the provision of 
Pub. L. 99–514 to which such amendment relates, see 
section 1012(aa)(3), (4) of Pub. L. 100–647, set out as a 
note under section 861 of this title. 

SUBPART D—MISCELLANEOUS PROVISIONS 

Sec. 

891. Doubling of rates of tax on citizens and cor-
porations of certain foreign countries. 

892. Income of foreign governments and of inter-
national organizations. 

893. Compensation of employees of foreign govern-
ments or international organizations. 

894. Income affected by treaty. 
895. Income derived by a foreign central bank of 

issue from obligations of the United States 
or from bank deposits. 

896. Adjustment of tax on nationals, residents, 
and corporations of certain foreign coun-
tries. 

897. Disposition of investment in United States 
real property. 

898. Taxable year of certain foreign corporations. 

AMENDMENTS 

1989—Pub. L. 101–239, title VII, § 7401(c), Dec. 19, 1989, 
103 Stat. 2357, added item 898. 
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1986—Pub. L. 99–514, title XII, § 1212(b)(1), Oct. 22, 1986, 
100 Stat. 2537, redesignated former subpart (C) as (D). 

1980—Pub. L. 96–499, title XI, § 1122(b), Dec. 5, 1980, 94 
Stat. 2687, added item 897. 

1966—Pub. L. 89–809, title I, §§ 102(a)(4)(B), 105(c), Nov. 
13, 1966, 80 Stat. 1543, 1565, substituted ‘‘affected by 
treaty’’ for ‘‘exempt under treaty’’ in item 894, inserted 
‘‘or from bank deposits’’ in item 895, and added item 
896. 

1961—Pub. L. 87–29, § 1(b), May 4, 1961, 75 Stat. 64, 
added item 895. 

§ 891. Doubling of rates of tax on citizens and 
corporations of certain foreign countries 

Whenever the President finds that, under the 
laws of any foreign country, citizens or corpora-
tions of the United States are being subjected to 
discriminatory or extraterritorial taxes, the 
President shall so proclaim and the rates of tax 
imposed by sections 1, 3, 11, 801, 831, 852, 871, and 
881 shall, for the taxable year during which such 
proclamation is made and for each taxable year 
thereafter, be doubled in the case of each citizen 
and corporation of such foreign country; but the 
tax at such doubled rate shall be considered as 
imposed by such sections as the case may be. In 
no case shall this section operate to increase the 
taxes imposed by such sections (computed with-
out regard to this section) to an amount in ex-
cess of 80 percent of the taxable income of the 
taxpayer (computed without regard to the de-
ductions allowable under section 151 and under 
part VIII of subchapter B). Whenever the Presi-
dent finds that the laws of any foreign country 
with respect to which the President has made a 
proclamation under the preceding provisions of 
this section have been modified so that discrimi-
natory and extraterritorial taxes applicable to 
citizens and corporations of the United States 
have been removed, he shall so proclaim, and 
the provisions of this section providing for dou-
bled rates of tax shall not apply to any citizen 
or corporation of such foreign country with re-
spect to any taxable year beginning after such 
proclamation is made. 

(Aug. 16, 1954, ch. 736, 68A Stat. 283; Mar. 13, 1956, 
ch. 83, § 5(6), 70 Stat. 49; Pub. L. 86–69, § 3(f)(1), 
June 25, 1959, 73 Stat. 140; Pub. L. 98–369, div. A, 
title II, § 211(b)(12), July 18, 1984, 98 Stat. 755; 
Pub. L. 99–514, title X, § 1024(c)(13), Oct. 22, 1986, 
100 Stat. 2408.) 

AMENDMENTS 

1986—Pub. L. 99–514 struck out reference to section 
821. 

1984—Pub. L. 98–369 substituted ‘‘801’’ for ‘‘802’’. 
1959—Pub. L. 86–69 struck out reference to section 811. 
1956—Act Mar. 13, 1956, inserted reference to section 

811. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to taxable 
years beginning after Dec. 31, 1986, see section 1024(e) of 
Pub. L. 99–514, set out as a note under section 831 of 
this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable to taxable 
years beginning after Dec. 31, 1983, see section 215 of 
Pub. L. 98–369, set out as an Effective Date note under 
section 801 of this title. 

EFFECTIVE DATE OF 1959 AMENDMENT 

Amendment by Pub. L. 86–69 applicable only with re-
spect to taxable years beginning after Dec. 31, 1957, see 

section 4 of Pub. L. 86–69, set out an Effective Date note 
under section 381 of this title. 

EFFECTIVE DATE OF 1956 AMENDMENT 

Amendment by act Mar. 13, 1956, applicable only to 
taxable years beginning after Dec. 31, 1954, see section 
6 of act Mar. 13, 1956, set out as a note under section 316 
of this title. 

§ 892. Income of foreign governments and of 
international organizations 

(a) Foreign governments 

(1) In general 

The income of foreign governments received 
from— 

(A) investments in the United States in— 
(i) stocks, bonds, or other domestic secu-

rities owned by such foreign governments, 
or 

(ii) financial instruments held in the 
execution of governmental financial or 
monetary policy, or 

(B) interest on deposits in banks in the 
United States of moneys belonging to such 
foreign governments, 

shall not be included in gross income and shall 
be exempt from taxation under this subtitle. 

(2) Income received directly or indirectly from 
commercial activities 

(A) In general 

Paragraph (1) shall not apply to any in-
come— 

(i) derived from the conduct of any com-
mercial activity (whether within or out-
side the United States), 

(ii) received by a controlled commercial 
entity or received (directly or indirectly) 
from a controlled commercial entity, or 

(iii) derived from the disposition of any 
interest in a controlled commercial entity. 

(B) Controlled commercial entity 

For purposes of subparagraph (A), the term 
‘‘controlled commercial entity’’ means any 
entity engaged in commercial activities 
(whether within or outside the United 
States) if the government— 

(i) holds (directly or indirectly) any in-
terest in such entity which (by value or 
voting interest) is 50 percent or more of 
the total of such interests in such entity, 
or 

(ii) holds (directly or indirectly) any 
other interest in such entity which pro-
vides the foreign government with effec-
tive control of such entity. 

For purposes of the preceding sentence, a 
central bank of issue shall be treated as a 
controlled commercial entity only if en-
gaged in commercial activities within the 
United States. 

(3) Treatment as resident 

For purposes of this title, a foreign govern-
ment shall be treated as a corporate resident 
of its country. A foreign government shall be 
so treated for purposes of any income tax trea-
ty obligation of the United States if such gov-
ernment grants equivalent treatment to the 
Government of the United States. 
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(b) International organizations 

The income of international organizations re-
ceived from investments in the United States in 
stocks, bonds, or other domestic securities 
owned by such international organizations, or 
from interest on deposits in banks in the United 
States of moneys belonging to such inter-
national organizations, or from any other source 
within the United States, shall not be included 
in gross income and shall be exempt from tax-
ation under this subtitle. 

(c) Regulations 

The Secretary shall prescribe such regulations 
as may be necessary or appropriate to carry out 
the purposes of this section. 

(Aug. 16, 1954, ch. 736, 68A Stat. 284; Pub. L. 
99–514, title XII, § 1247(a), Oct. 22, 1986, 100 Stat. 
2583; Pub. L. 100–647, title I, § 1012(t)(1)–(3), Nov. 
10, 1988, 102 Stat. 3527; Pub. L. 101–508, title XI, 
§ 11704(a)(35), Nov. 5, 1990, 104 Stat. 1388–519.) 

AMENDMENTS 

1990—Subsec. (a)(2)(A). Pub. L. 101–508 made clarify-
ing amendment to Pub. L. 100–647, § 1012(t)(1). See 1988 
Amendment note below. 

1988—Subsec. (a)(2)(A). Pub. L. 100–647, § 1012(t)(1), (2), 
as amended by Pub. L. 101–508, amended cl. (ii) gener-
ally and added cl. (iii). Prior to amendment, cl. (ii) read 
as follows: ‘‘received from or by a controlled commer-
cial entity.’’ 

Subsec. (a)(3). Pub. L. 100–647, § 1012(t)(3), added par. 
(3). 

1986—Pub. L. 99–514 amended section generally. Prior 
to amendment, section read as follows: ‘‘The income of 
foreign governments or international organizations re-
ceived from investments in the United States in stocks, 
bonds, or other domestic securities, owned by such for-
eign governments or by international organizations, or 
from interest on deposits in banks in the United States 
of moneys belonging to such foreign governments or 
international organizations, or from any other source 
within the United States, shall not be included in gross 
income and shall be exempt from taxation under this 
subtitle.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 1247(b) of Pub. L. 99–514 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to amounts received on or after July 
1, 1986, except that no amount shall be required to be 
deducted and withheld by reason of the amendment 
made by subsection (a) from any payment made before 
the date of the enactment of this Act [Oct. 22, 1986].’’ 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUB. L. 
99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For nonapplication of amendment by section 1247(a) 
of Pub. L. 99–514 to the extent application of such 
amendment would be contrary to any treaty obligation 
of the United States in effect on Oct. 22, 1986, with pro-
vision that for such purposes any amendment by title 
I of Pub. L. 100–647 be treated as if it had been included 
in the provision of Pub. L. 99–514 to which such amend-
ment relates, see section 1012(aa)(3), (4) of Pub. L. 
100–647, set out as a note under section 861 of this title. 

§ 893. Compensation of employees of foreign gov-
ernments or international organizations 

(a) Rule for exclusion 

Wages, fees, or salary of any employee of a for-
eign government or of an international organi-
zation (including a consular or other officer, or 
a nondiplomatic representative), received as 
compensation for official services to such gov-
ernment or international organization shall not 
be included in gross income and shall be exempt 
from taxation under this subtitle if— 

(1) such employee is not a citizen of the 
United States, or is a citizen of the Republic 
of the Philippines (whether or not a citizen of 
the United States); and 

(2) in the case of an employee of a foreign 
government, the services are of a character 
similar to those performed by employees of 
the Government of the United States in for-
eign countries; and 

(3) in the case of an employee of a foreign 
government, the foreign government grants an 
equivalent exemption to employees of the 
Government of the United States performing 
similar services in such foreign country. 

(b) Certificate by Secretary of State 

The Secretary of State shall certify to the 
Secretary of the Treasury the names of the for-
eign countries which grant an equivalent exemp-
tion to the employees of the Government of the 
United States performing services in such for-
eign countries, and the character of the services 
performed by employees of the Government of 
the United States in foreign countries. 

(c) Limitation on exclusion 

Subsection (a) shall not apply to— 
(1) any employee of a controlled commercial 

entity (as defined in section 892(a)(2)(B)), or 
(2) any employee of a foreign government 

whose services are primarily in connection 
with a commercial activity (whether within or 
outside the United States) of the foreign gov-
ernment. 

(Aug. 16, 1954, ch. 736, 68A Stat. 284; Pub. L. 
100–647, title I, § 1012(t)(4), Nov. 10, 1988, 102 Stat. 
3527.) 

AMENDMENTS 

1988—Subsec. (c). Pub. L. 100–647 added subsec. (c). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

§ 894. Income affected by treaty 

(a) Treaty provisions 

(1) In general 

The provisions of this title shall be applied 
to any taxpayer with due regard to any treaty 
obligation of the United States which applies 
to such taxpayer. 

(2) Cross reference 

For relationship between treaties and this title, 
see section 7852(d). 
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(b) Permanent establishment in United States 

For purposes of applying any exemption from, 
or reduction of, any tax provided by any treaty 
to which the United States is a party with re-
spect to income which is not effectively con-
nected with the conduct of a trade or business 
within the United States, a nonresident alien in-
dividual or a foreign corporation shall be 
deemed not to have a permanent establishment 
in the United States at any time during the tax-
able year. This subsection shall not apply in re-
spect of the tax computed under section 877(b). 

(c) Denial of treaty benefits for certain payments 
through hybrid entities 

(1) Application to certain payments 

A foreign person shall not be entitled under 
any income tax treaty of the United States 
with a foreign country to any reduced rate of 
any withholding tax imposed by this title on 
an item of income derived through an entity 
which is treated as a partnership (or is other-
wise treated as fiscally transparent) for pur-
poses of this title if— 

(A) such item is not treated for purposes of 
the taxation laws of such foreign country as 
an item of income of such person, 

(B) the treaty does not contain a provision 
addressing the applicability of the treaty in 
the case of an item of income derived 
through a partnership, and 

(C) the foreign country does not impose 
tax on a distribution of such item of income 
from such entity to such person. 

(2) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
determine the extent to which a taxpayer to 
which paragraph (1) does not apply shall not 
be entitled to benefits under any income tax 
treaty of the United States with respect to 
any payment received by, or income attrib-
utable to any activities of, an entity organized 
in any jurisdiction (including the United 
States) that is treated as a partnership or is 
otherwise treated as fiscally transparent for 
purposes of this title (including a common in-
vestment trust under section 584, a grantor 
trust, or an entity that is disregarded for pur-
poses of this title) and is treated as fiscally 
nontransparent for purposes of the tax laws of 
the jurisdiction of residence of the taxpayer. 

(Aug. 16, 1954, ch. 736, 68A Stat. 284; Pub. L. 
89–809, title I, § 105(a), Nov. 13, 1966, 80 Stat. 1563; 
Pub. L. 100–647, title I, § 1012(aa)(6), Nov. 10, 1988, 
102 Stat. 3533; Pub. L. 105–34, title X, § 1054(a), 
Aug. 5, 1997, 111 Stat. 943.) 

AMENDMENTS 

1997—Subsec. (c). Pub. L. 105–34 added subsec. (c). 
1988—Subsec. (a). Pub. L. 100–647 substituted ‘‘Treaty 

provisions’’ for ‘‘Income affected by treaty’’ in heading 
and amended text generally. Prior to amendment, text 
read as follows: ‘‘Income of any kind, to the extent re-
quired by any treaty obligation of the United States, 
shall not be included in gross income and shall be ex-
empt from taxation under this subtitle.’’ 

1966—Pub. L. 89–809 designated existing provisions as 
subsec. (a), added subsec. (b), and substituted ‘‘affected 
by treaty’’ for ‘‘exempt under treaty’’ in section catch-
line. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1054(b) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply upon the date of enactment of this Act 
[Aug. 5, 1997].’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1966 AMENDMENT 

Section 105(d) of Pub. L. 89–809 provided that: ‘‘The 
amendments made by this section (other than sub-
sections (d) and (f)) [amending this section and enact-
ing section 896 of this title] shall apply with respect to 
taxable years beginning after December 31, 1966.’’ 

§ 895. Income derived by a foreign central bank 
of issue from obligations of the United States 
or from bank deposits 

Income derived by a foreign central bank of 
issue from obligations of the United States or of 
any agency or instrumentality thereof (includ-
ing beneficial interests, participations, and 
other instruments issued under section 302(c) of 
the Federal National Mortgage Association 
Charter Act (12 U.S.C. 1717)) which are owned by 
such foreign central bank of issue, or derived 
from interest on deposits with persons carrying 
on the banking business, shall not be included in 
gross income and shall be exempt from taxation 
under this subtitle unless such obligations or de-
posits are held for, or used in connection with, 
the conduct of commercial banking functions or 
other commercial activities. For purposes of the 
preceding sentence the Bank for International 
Settlements shall be treated as a foreign central 
bank of issue. 

(Added Pub. L. 87–29, § 1(a), May 4, 1961, 75 Stat. 
64; amended Pub. L. 89–809, title I, § 102(a)(4)(A), 
Nov. 13, 1966, 80 Stat. 1543.) 

AMENDMENTS 

1966—Pub. L. 89–809 exempted income derived from 
obligations of agencies or instrumentalities of the 
United States and income derived from interest on de-
posits with persons carrying on the banking business, 
inserted ‘‘(including beneficial interests, participa-
tions, and other instruments issued under section 302(c) 
of the Federal National Mortgage Association Charter 
Act (12 U.S.C. 1717)),’’ and inserted sentence requiring 
the Bank for International Settlements to be treated as 
a foreign central bank of issue. 

EFFECTIVE DATE OF 1966 AMENDMENT 

Amendment by Pub. L. 89–809 applicable with respect 
to taxable years beginning after Dec. 31, 1966, except 
that in applying section 864(c)(4)(B)(iii) of this title 
with respect to a binding contract entered into on or 
before Feb. 24, 1966, activities in the United States on 
or before such date in negotiating or carrying out such 
contract shall not be taken into account, see section 
102(e)(1) of Pub. L. 89–809, set out as a note under sec-
tion 861 of this title. 

EFFECTIVE DATE 

Section 1(c) of Pub. L. 87–29 provided that: ‘‘The 
amendments made by subsections (a) and (b) [enacting 
this section and amending analysis preceding section 
891 of this title] shall be effective with respect to in-
come received in taxable years beginning after Decem-
ber 31, 1960.’’ 
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§ 896. Adjustment of tax on nationals, residents, 
and corporations of certain foreign countries 

(a) Imposition of more burdensome taxes by for-
eign country 

Whenever the President finds that— 
(1) under the laws of any foreign country, 

considering the tax system of such foreign 
country, citizens of the United States not resi-
dents of such foreign country or domestic cor-
porations are being subjected to more burden-
some taxes, on any item of income received by 
such citizens or corporations from sources 
within such foreign country, than taxes im-
posed by the provisions of this subtitle on 
similar income derived from sources within 
the United States by residents or corporations 
of such foreign country, 

(2) such foreign country, when requested by 
the United States to do so, has not acted to re-
vise or reduce such taxes so that they are no 
more burdensome than taxes imposed by the 
provisions of this subtitle on similar income 
derived from sources within the United States 
by residents or corporations of such foreign 
country, and 

(3) it is in the public interest to apply pre- 
1967 tax provisions in accordance with the pro-
visions of this subsection to residents or cor-
porations of such foreign country, 

the President shall proclaim that the tax on 
such similar income derived from sources within 
the United States by residents or corporations 
of such foreign country shall, for taxable years 
beginning after such proclamation, be deter-
mined under this subtitle without regard to 
amendments made to this subchapter and chap-
ter 3 on or after the date of enactment of this 
section. 

(b) Imposition of discriminatory taxes by foreign 
country 

Whenever the President finds that— 
(1) under the laws of any foreign country, 

citizens of the United States or domestic cor-
porations (or any class of such citizens or cor-
porations) are, with respect to any item of in-
come, being subjected to a higher effective 
rate of tax than are nationals, residents, or 
corporations of such foreign country (or a 
similar class of such nationals, residents, or 
corporations) under similar circumstances; 

(2) such foreign country, when requested by 
the United States to do so, has not acted to 
eliminate such higher effective rate of tax; 
and 

(3) it is in the public interest to adjust, in 
accordance with the provisions of this sub-
section, the effective rate of tax imposed by 
this subtitle on similar income of nationals, 
residents, or corporations of such foreign 
country (or such similar class of such nation-
als, residents, or corporations), 

the President shall proclaim that the tax on 
similar income of nationals, residents, or cor-
porations of such foreign country (or such simi-
lar class of such nationals, residents, or corpora-
tions) shall, for taxable years beginning after 
such proclamation, be adjusted so as to cause 
the effective rate of tax imposed by this subtitle 
on such similar income to be substantially equal 

to the effective rate of tax imposed by such for-
eign country on such item of income of citizens 
of the United States or domestic corporations 
(or such class of citizens or corporations). In im-
plementing a proclamation made under this sub-
section, the effective rate of tax imposed by this 
subtitle on an item of income may be adjusted 
by the disallowance, in whole or in part, of any 
deduction, credit, or exemption which would 
otherwise be allowed with respect to that item 
of income or by increasing the rate of tax other-
wise applicable to that item of income. 

(c) Alleviation of more burdensome or discrimi-
natory taxes 

Whenever the President finds that— 
(1) the laws of any foreign country with re-

spect to which the President has made a proc-
lamation under subsection (a) have been modi-
fied so that citizens of the United States not 
residents of such foreign country or domestic 
corporations are no longer subject to more 
burdensome taxes on the item of income de-
rived by such citizens or corporations from 
sources within such foreign country, or 

(2) the laws of any foreign country with re-
spect to which the President has made a proc-
lamation under subsection (b) have been modi-
fied so that citizens of the United States or 
domestic corporations (or any class of such 
citizens or corporations) are no longer subject 
to a higher effective rate of tax on the item of 
income, 

he shall proclaim that the tax imposed by this 
subtitle on the similar income of nationals, resi-
dents, or corporations of such foreign country 
shall, for any taxable year beginning after such 
proclamation, be determined under this subtitle 
without regard to such subsection. 

(d) Notification of Congress required 

No proclamation shall be issued by the Presi-
dent pursuant to this section unless, at least 30 
days prior to such proclamation, he has notified 
the Senate and the House of Representatives of 
his intention to issue such proclamation. 

(e) Implementation by regulations 

The Secretary shall prescribe such regulations 
as he deems necessary or appropriate to imple-
ment this section. 

(Added Pub. L. 89–809, title I, § 105(b), Nov. 13, 
1966, 80 Stat. 1563; amended Pub. L. 94–455, title 
XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834.) 

REFERENCES IN TEXT 

The date of enactment of this section, referred to in 
the provisions following subsec. (a)(3), is the date of en-
actment of Pub. L. 89–809, which was approved Nov. 13, 
1966. 

AMENDMENTS 

1976—Subsec. (e). Pub. L. 94–455 struck out ‘‘or his 
delegate’’ after ‘‘Secretary’’. 

EFFECTIVE DATE 

Section applicable with respect to taxable years be-
ginning after Dec. 31, 1966, see section 105(d) of Pub. L. 
89–809, set out as an Effective Date of 1966 Amendment 
note under section 894 of this title. 
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§ 897. Disposition of investment in United States 
real property 

(a) General rule 

(1) Treatment as effectively connected with 
United States trade or business 

For purposes of this title, gain or loss of a 
nonresident alien individual or a foreign cor-
poration from the disposition of a United 
States real property interest shall be taken 
into account— 

(A) in the case of a nonresident alien indi-
vidual, under section 871(B)(1), or 

(B) in the case of a foreign corporation, 
under section 882(a)(1), 

as if the taxpayer were engaged in a trade or 
business within the United States during the 
taxable year and as if such gain or loss were 
effectively connected with such trade or busi-
ness. 

(2) Minimum tax on nonresident alien individ-
uals 

(A) In general 

In the case of any nonresident alien indi-
vidual, the taxable excess for purposes of 
section 55(b)(1)(A) shall not be less than the 
lesser of— 

(i) the individual’s alternative minimum 
taxable income (as defined in section 
55(b)(2)) for the taxable year, or 

(ii) the individual’s net United States 
real property gain for the taxable year. 

(B) Net United States real property gain 

For purposes of subparagraph (A), the term 
‘‘net United States real property gain’’ 
means the excess of— 

(i) the aggregate of the gains for the tax-
able year from dispositions of United 
States real property interests, over 

(ii) the aggregate of the losses for the 
taxable year from dispositions of such in-
terests. 

(b) Limitation on losses of individuals 

In the case of an individual, a loss shall be 
taken into account under subsection (a) only to 
the extent such loss would be taken into ac-
count under section 165(c) (determined without 
regard to subsection (a) of this section). 

(c) United States real property interest 

For purposes of this section— 

(1) United States real property interest 

(A) In general 

Except as provided in subparagraph (B), 
the term ‘‘United States real property inter-
est’’ means— 

(i) an interest in real property (including 
an interest in a mine, well, or other natu-
ral deposit) located in the United States or 
the Virgin Islands, and 

(ii) any interest (other than an interest 
solely as a creditor) in any domestic cor-
poration unless the taxpayer establishes 
(at such time and in such manner as the 
Secretary by regulations prescribes) that 
such corporation was at no time a United 
States real property holding corporation 
during the shorter of— 

(I) the period after June 18, 1980, during 
which the taxpayer held such interest, or 

(II) the 5-year period ending on the 
date of the disposition of such interest. 

(B) Exclusion for interest in certain corpora-
tions 

The term ‘‘United States real property in-
terest’’ does not include any interest in a 
corporation if— 

(i) as of the date of the disposition of 
such interest, such corporation did not 
hold any United States real property inter-
ests, and 

(ii) all of the United States real property 
interests held by such corporation at any 
time during the shorter of the periods de-
scribed in subparagraph (A)(ii)— 

(I) were disposed of in transactions in 
which the full amount of the gain (if 
any) was recognized, or 

(II) ceased to be United States real 
property interests by reason of the appli-
cation of this subparagraph to 1 or more 
other corporations. 

(2) United States real property holding cor-
poration 

The term ‘‘United States real property hold-
ing corporation’’ means any corporation if— 

(A) the fair market value of its United 
States real property interests equals or ex-
ceeds 50 percent of 

(B) the fair market value of— 
(i) its United States real property inter-

ests, 
(ii) its interests in real property located 

outside the United States, plus 
(iii) any other of its assets which are 

used or held for use in a trade or business. 

(3) Exception for stock regularly traded on es-
tablished securities markets 

If any class of stock of a corporation is regu-
larly traded on an established securities mar-
ket, stock of such class shall be treated as a 
United States real property interest only in 
the case of a person who, at some time during 
the shorter of the periods described in para-
graph (1)(A)(ii), held more than 5 percent of 
such class of stock. 

(4) Interests held by foreign corporations and 
by partnerships, trusts, and estates 

For purposes of determining whether any 
corporation is a United States real property 
holding corporation— 

(A) Foreign corporations 

Paragraph (1)(A)(ii) shall be applied by 
substituting ‘‘any corporation (whether for-
eign or domestic)’’ for ‘‘any domestic cor-
poration’’. 

(B) Interests held by partnerships, etc. 

Under regulations prescribed by the Sec-
retary, assets held by a partnership, trust, 
or estate shall be treated as held proportion-
ately by its partners or beneficiaries. Any 
asset treated as held by a partner or bene-
ficiary by reason of this subparagraph which 
is used or held for use by the partnership, 
trust, or estate in a trade or business shall 
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be treated as so used or held by the partner 
or beneficiary. Any asset treated as held by 
a partner or beneficiary by reason of this 
subparagraph shall be so treated for pur-
poses of applying this subparagraph succes-
sively to partnerships, trusts, or estates 
which are above the first partnership, trust, 
or estate in a chain thereof. 

(5) Treatment of controlling interests 

(A) In general 

Under regulations, for purposes of deter-
mining whether any corporation is a United 
States real property holding corporation, if 
any corporation (hereinafter in this para-
graph referred to as the ‘‘first corporation’’) 
holds a controlling interest in a second cor-
poration— 

(i) the stock which the first corporation 
holds in the second corporation shall not 
be taken into account, 

(ii) the first corporation shall be treated 
as holding a portion of each asset of the 
second corporation equal to the percentage 
of the fair market value of the stock of the 
second corporation represented by the 
stock held by the first corporation, and 

(iii) any asset treated as held by the first 
corporation by reason of clause (ii) which 
is used or held for use by the second cor-
poration in a trade or business shall be 
treated as so used or held by the first cor-
poration. 

Any asset treated as held by the first cor-
poration by reason of the preceding sentence 
shall be so treated for purposes of applying 
the preceding sentence successively to cor-
porations which are above the first corpora-
tion in a chain of corporations. 

(B) Controlling interest 

For purposes of subparagraph (A), the term 
‘‘controlling interest’’ means 50 percent or 
more of the fair market value of all classes 
of stock of a corporation. 

(6) Other special rules 

(A) Interest in real property 

The term ‘‘interest in real property’’ in-
cludes fee ownership and co-ownership of 
land or improvements thereon, leaseholds of 
land or improvements thereon, options to 
acquire land or improvements thereon, and 
options to acquire leaseholds of land or im-
provements thereon. 

(B) Real property includes associated per-
sonal property 

The term ‘‘real property’’ includes mov-
able walls, furnishings, and other personal 
property associated with the use of the real 
property. 

(C) Constructive ownership rules 

For purposes of determining under para-
graph (3) whether any person holds more 
than 5 percent of any class of stock and of 
determining under paragraph (5) whether a 
person holds a controlling interest in any 
corporation, section 318(a) shall apply (ex-
cept that paragraphs (2)(C) and (3)(C) of sec-
tion 318(a) shall be applied by substituting 
‘‘5 percent’’ for ‘‘50 percent’’). 

(d) Treatment of distributions by foreign cor-
porations 

(1) In general 

Except to the extent otherwise provided in 
regulations, notwithstanding any other provi-
sion of this chapter, gain shall be recognized 
by a foreign corporation on the distribution 
(including a distribution in liquidation or re-
demption) of a United States real property in-
terest in an amount equal to the excess of the 
fair market value of such interest (as of the 
time of the distribution) over its adjusted 
basis. 

(2) Exceptions 

Gain shall not be recognized under para-
graph (1)— 

(A) if— 
(i) at the time of the receipt of the dis-

tributed property, the distributee would be 
subject to taxation under this chapter on a 
subsequent disposition of the distributed 
property, and 

(ii) the basis of the distributed property 
in the hands of the distributee is no great-
er than the adjusted basis of such property 
before the distribution, increased by the 
amount of gain (if any) recognized by the 
distributing corporation, or 

(B) if such nonrecognition is provided in 
regulations prescribed by the Secretary 
under subsection (e)(2). 

(e) Coordination with nonrecognition provisions 

(1) In general 

Except to the extent otherwise provided in 
subsection (d) and paragraph (2) of this sub-
section, any nonrecognition provision shall 
apply for purposes of this section to a trans-
action only in the case of an exchange of a 
United States real property interest for an in-
terest the sale of which would be subject to 
taxation under this chapter. 

(2) Regulations 

The Secretary shall prescribe regulations 
(which are necessary or appropriate to prevent 
the avoidance of Federal income taxes) provid-
ing— 

(A) the extent to which nonrecognition 
provisions shall, and shall not, apply for pur-
poses of this section, and 

(B) the extent to which— 
(i) transfers of property in reorganiza-

tion, and 
(ii) changes in interests in, or distribu-

tions from, a partnership, trust, or estate, 

shall be treated as sales of property at fair 
market value. 

(3) Nonrecognition provision defined 

For purposes of this subsection, the term 
‘‘nonrecognition provision’’ means any provi-
sion of this title for not recognizing gain or 
loss. 

[(f) Repealed. Pub. L. 104–188, title I, § 1702(g)(2), 
Aug. 20, 1996, 110 Stat. 1873] 

(g) Special rule for sales of interest in partner-
ships, trusts, and estates 

Under regulations prescribed by the Secretary, 
the amount of any money, and the fair market 
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value of any property, received by a nonresident 
alien individual or foreign corporation in ex-
change for all or part of its interest in a partner-
ship, trust, or estate shall, to the extent attrib-
utable to United States real property interests, 
be considered as an amount received from the 
sale or exchange in the United States of such 
property. 

(h) Special rules for certain investment entities 

For purposes of this section— 

(1) Look-through of distributions 

Any distribution by a qualified investment 
entity to a nonresident alien individual, a for-
eign corporation, or other qualified invest-
ment entity shall, to the extent attributable 
to gain from sales or exchanges by the quali-
fied investment entity of United States real 
property interests, be treated as gain recog-
nized by such nonresident alien individual, 
foreign corporation, or other qualified invest-
ment entity from the sale or exchange of a 
United States real property interest. Notwith-
standing the preceding sentence, any distribu-
tion by a qualified investment entity to a non-
resident alien individual or a foreign corpora-
tion with respect to any class of stock which 
is regularly traded on an established securities 
market located in the United States shall not 
be treated as gain recognized from the sale or 
exchange of a United States real property in-
terest if such individual or corporation did not 
own more than 5 percent of such class of stock 
at any time during the 1-year period ending on 
the date of such distribution. 

(2) Sale of stock in domestically controlled en-
tity not taxed 

The term ‘‘United States real property in-
terest’’ does not include any interest in a do-
mestically controlled qualified investment en-
tity. 

(3) Distributions by domestically controlled 
qualified investment entities 

In the case of a domestically controlled 
qualified investment entity, rules similar to 
the rules of subsection (d) shall apply to the 
foreign ownership percentage of any gain. 

(4) Definitions 

(A) Qualified investment entity 

(i) In general 

The term ‘‘qualified investment entity’’ 
means— 

(I) any real estate investment trust, 
and 

(II) any regulated investment company 
which is a United States real property 
holding corporation or which would be a 
United States real property holding cor-
poration if the exceptions provided in 
subsections (c)(3) and (h)(2) did not apply 
to interests in any real estate invest-
ment trust or regulated investment com-
pany. 

(ii) Termination 

Clause (i)(II) shall not apply after De-
cember 31, 2011. Notwithstanding the pre-
ceding sentence, an entity described in 

clause (i)(II) shall be treated as a qualified 
investment entity for purposes of applying 
paragraphs (1) and (5) and section 1445 with 
respect to any distribution by the entity 
to a nonresident alien individual or a for-
eign corporation which is attributable di-
rectly or indirectly to a distribution to the 
entity from a real estate investment trust. 

(B) Domestically controlled 

The term ‘‘domestically controlled quali-
fied investment entity’’ means any qualified 
investment entity in which at all times dur-
ing the testing period less than 50 percent in 
value of the stock was held directly or indi-
rectly by foreign persons. 

(C) Foreign ownership percentage 

The term ‘‘foreign ownership percentage’’ 
means that percentage of the stock of the 
qualified investment entity which was held 
(directly or indirectly) by foreign persons at 
the time during the testing period during 
which the direct and indirect ownership of 
stock by foreign persons was greatest. 

(D) Testing period 

The term ‘‘testing period’’ means which-
ever of the following periods is the shortest: 

(i) the period beginning on June 19, 1980, 
and ending on the date of the disposition 
or of the distribution, as the case may be, 

(ii) the 5-year period ending on the date 
of the disposition or of the distribution, as 
the case may be, or 

(iii) the period during which the quali-
fied investment entity was in existence. 

(5) Treatment of certain wash sale transactions 

(A) In general 

If an interest in a domestically controlled 
qualified investment entity is disposed of in 
an applicable wash sale transaction, the tax-
payer shall, for purposes of this section, be 
treated as having gain from the sale or ex-
change of a United States real property in-
terest in an amount equal to the portion of 
the distribution described in subparagraph 
(B) with respect to such interest which, but 
for the disposition, would have been treated 
by the taxpayer as gain from the sale or ex-
change of a United States real property in-
terest under paragraph (1). 

(B) Applicable wash sales transaction 

For purposes of this paragraph— 

(i) In general 

The term ‘‘applicable wash sales trans-
action’’ means any transaction (or series 
of transactions) under which a nonresident 
alien individual, foreign corporation, or 
qualified investment entity— 

(I) disposes of an interest in a domesti-
cally controlled qualified investment en-
tity during the 30-day period preceding 
the ex-dividend date of a distribution 
which is to be made with respect to the 
interest and any portion of which, but 
for the disposition, would have been 
treated by the taxpayer as gain from the 
sale or exchange of a United States real 
property interest under paragraph (1), 
and 
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(II) acquires, or enters into a contract 
or option to acquire, a substantially 
identical interest in such entity during 
the 61-day period beginning with the 1st 
day of the 30-day period described in sub-
clause (I). 

For purposes of subclause (II), a non-
resident alien individual, foreign corpora-
tion, or qualified investment entity shall 
be treated as having acquired any interest 
acquired by a person related (within the 
meaning of section 267(b) or 707(b)(1)) to 
the individual, corporation, or entity, and 
any interest which such person has entered 
into any contract or option to acquire. 

(ii) Application to substitute dividend and 
similar payments 

Subparagraph (A) shall apply to— 
(I) any substitute dividend payment 

(within the meaning of section 861), or 
(II) any other similar payment speci-

fied in regulations which the Secretary 
determines necessary to prevent avoid-
ance of the purposes of this paragraph. 

The portion of any such payment treated 
by the taxpayer as gain from the sale or 
exchange of a United States real property 
interest under subparagraph (A) by reason 
of this clause shall be equal to the portion 
of the distribution such payment is in lieu 
of which would have been so treated but 
for the transaction giving rise to such pay-
ment. 

(iii) Exception where distribution actually 
received 

A transaction shall not be treated as an 
applicable wash sales transaction if the 
nonresident alien individual, foreign cor-
poration, or qualified investment entity 
receives the distribution described in 
clause (i)(I) with respect to either the in-
terest which was disposed of, or acquired, 
in the transaction. 

(iv) Exception for certain publicly traded 
stock 

A transaction shall not be treated as an 
applicable wash sales transaction if it in-
volves the disposition of any class of stock 
in a qualified investment entity which is 
regularly traded on an established securi-
ties market within the United States but 
only if the nonresident alien individual, 
foreign corporation, or qualified invest-
ment entity did not own more than 5 per-
cent of such class of stock at any time dur-
ing the 1-year period ending on the date of 
the distribution described in clause (i)(I). 

(i) Election by foreign corporation to be treated 
as domestic corporation 

(1) In general 

If— 
(A) a foreign corporation holds a United 

States real property interest, and 
(B) under any treaty obligation of the 

United States the foreign corporation is en-
titled to nondiscriminatory treatment with 
respect to that interest, 

then such foreign corporation may make an 
election to be treated as a domestic corpora-
tion for purposes of this section, section 1445, 
and section 6039C. 

(2) Revocation only with consent 

Any election under paragraph (1), once 
made, may be revoked only with the consent 
of the Secretary. 

(3) Making of election 

An election under paragraph (1) may be 
made only— 

(A) if all of the owners of all classes of in-
terests (other than interests solely as a cred-
itor) in the foreign corporation at the time 
of the election consent to the making of the 
election and agree that gain, if any, from 
the disposition of such interest after June 
18, 1980, which would be taken into account 
under subsection (a) shall be taxable not-
withstanding any provision to the contrary 
in a treaty to which the United States is a 
party, and 

(B) subject to such other conditions as the 
Secretary may prescribe by regulations with 
respect to the corporation or its sharehold-
ers. 

In the case of a class of interest (other than an 
interest solely as a creditor) which is regu-
larly traded on an established securities mar-
ket, the consent described in subparagraph (A) 
need only be made by any person if such per-
son held more than 5 percent of such class of 
interest at some time during the shorter of the 
periods described in subsection (c)(1)(A)(ii). 
The constructive ownership rules of sub-
section (c)(6)(C) shall apply in determining 
whether a person held more than 5 percent of 
a class of interest. 

(4) Exclusive method of claiming non-
discrimination 

The election provided by paragraph (1) shall 
be the exclusive remedy for any person claim-
ing discriminatory treatment with respect to 
this section, section 1145, and section 6039C. 

(j) Certain contributions to capital 

Except to the extent otherwise provided in 
regulations, gain shall be recognized by a non-
resident alien individual or foreign corporation 
on the transfer of a United States real property 
interest to a foreign corporation if the transfer 
is made as paid in surplus or as a contribution 
to capital, in the amount of the excess of— 

(1) the fair market value of such property 
transferred, over 

(2) the sum of— 
(A) the adjusted basis of such property in 

the hands of the transferor, plus 
(B) the amount of gain, if any, recognized 

to the transferor under any other provision 
at the time of the transfer. 

(Added Pub. L. 96–499, title XI, § 1122(a), Dec. 5, 
1980, 94 Stat. 2682; amended Pub. L. 97–34, title 
VIII, § 831(a)(1), (b)–(d), (f), (g), Aug. 13, 1981, 95 
Stat. 352–354; Pub. L. 97–248, title II, § 201(d)(6), 
formerly § 201(c)(6), Sept. 3, 1982, 96 Stat. 419, re-
numbered § 201(d)(6), Pub. L. 97–448, title III, 
§ 306(a)(1)(A)(i), Jan. 12, 1983, 96 Stat. 2400; Pub. 



Page 1883 TITLE 26—INTERNAL REVENUE CODE § 897 

L. 99–514, title VI, § 631(e)(12), title VII, 
§ 701(e)(4)(G), title XVIII, § 1810(f)(1), Oct. 22, 1986, 
100 Stat. 2275, 2343, 2826; Pub. L. 100–647, title I, 
§ 1006(e)(19), Nov. 10, 1988, 102 Stat. 3403; Pub. L. 
101–508, title XI, § 11801(a)(30), Nov. 5, 1990, 104 
Stat. 1388–521; Pub. L. 103–66, title XIII, 
§ 13203(c)(2), Aug. 10, 1993, 107 Stat. 462; Pub. L. 
104–188, title I, § 1702(g)(2), Aug. 20, 1996, 110 Stat. 
1873; Pub. L. 108–357, title IV, §§ 411(c), 418(a), 
Oct. 22, 2004, 118 Stat. 1504, 1512; Pub. L. 109–135, 
title IV, § 403(p)(1), Dec. 21, 2005, 119 Stat. 2626; 
Pub. L. 109–222, title V, §§ 504(a), 505(a), 506(a), 
May 17, 2006, 120 Stat. 355, 357; Pub. L. 110–343, 
div. C, title II, § 208(a), Oct. 3, 2008, 122 Stat. 3865; 
Pub. L. 111–312, title VII, § 749(a), Dec. 17, 2010, 
124 Stat. 3320.) 

AMENDMENTS 

2010—Subsec. (h)(4)(A)(ii). Pub. L. 111–312 substituted 
‘‘December 31, 2011’’ for ‘‘December 31, 2009’’. 

2008—Subsec. (h)(4)(A)(ii). Pub. L. 110–343 substituted 
‘‘December 31, 2009’’ for ‘‘December 31, 2007’’. 

2006—Subsec. (h)(1). Pub. L. 109–222, § 505(a)(1), in first 
sentence, substituted ‘‘a nonresident alien individual, a 
foreign corporation, or other qualified investment en-
tity’’ for ‘‘a nonresident alien individual or a foreign 
corporation’’ and ‘‘such nonresident alien individual, 
foreign corporation, or other qualified investment en-
tity’’ for ‘‘such nonresident alien individual or foreign 
corporation’’ and inserted second sentence and struck 
out former second sentence which read as follows: 
‘‘Notwithstanding the preceding sentence, any distribu-
tion by a real estate investment trust with respect to 
any class of stock which is regularly traded on an es-
tablished securities market located in the United 
States shall not be treated as gain recognized from the 
sale or exchange of a United States real property inter-
est if the shareholder did not own more than 5 percent 
of such class of stock at any time during the 1-year pe-
riod ending on the date of the distribution.’’ 

Subsec. (h)(4)(A)(i)(II). Pub. L. 109–222, § 504(a), in-
serted ‘‘which is a United States real property holding 
corporation or which would be a United States real 
property holding corporation if the exceptions provided 
in subsections (c)(3) and (h)(2) did not apply to interests 
in any real estate investment trust or regulated invest-
ment company’’ after ‘‘any regulated investment com-
pany’’. 

Subsec. (h)(4)(A)(ii). Pub. L. 109–222, § 505(a)(2), in-
serted at end ‘‘Notwithstanding the preceding sentence, 
an entity described in clause (i)(II) shall be treated as 
a qualified investment entity for purposes of applying 
paragraphs (1) and (5) and section 1445 with respect to 
any distribution by the entity to a nonresident alien 
individual or a foreign corporation which is attrib-
utable directly or indirectly to a distribution to the en-
tity from a real estate investment trust.’’ 

Subsec. (h)(5). Pub. L. 109–222, § 506(a), added par. (5). 
2005—Subsec. (h)(1). Pub. L. 109–135 substituted ‘‘any 

distribution by a real estate investment trust with re-
spect to any class of stock’’ for ‘‘any distribution by a 
REIT with respect to any class of stock’’ and ‘‘the 1- 
year period ending on the date of the distribution’’ for 
‘‘the taxable year’’. 

2004—Subsec. (h). Pub. L. 108–357, § 411(c)(5), sub-
stituted ‘‘certain investment entities’’ for ‘‘REITS’’ in 
heading. 

Subsec. (h)(1). Pub. L. 108–357, § 418(a), inserted at end 
‘‘Notwithstanding the preceding sentence, any distribu-
tion by a REIT with respect to any class of stock which 
is regularly traded on an established securities market 
located in the United States shall not be treated as 
gain recognized from the sale or exchange of a United 
States real property interest if the shareholder did not 
own more than 5 percent of such class of stock at any 
time during the taxable year.’’ 

Pub. L. 108–357, § 411(c)(1), substituted ‘‘qualified in-
vestment entity’’ for ‘‘REIT’’ in two places. 

Subsec. (h)(2). Pub. L. 108–357, § 411(c)(2), amended 
heading and text of par. (2) generally. Prior to amend-
ment, text read as follows: ‘‘The term ‘United States 
real property interest’ does not include any interest in 
a domestically-controlled REIT.’’ 

Subsec. (h)(3). Pub. L. 108–357, § 411(c)(2), amended 
heading and text of par. (3) generally. Prior to amend-
ment, text read as follows: ‘‘In the case of a domesti-
cally-controlled REIT, rules similar to the rules of sub-
section (d) shall apply to the foreign ownership per-
centage of any gain.’’ 

Subsec. (h)(4)(A). Pub. L. 108–357, § 411(c)(3), amended 
heading and text of subpar. (A) generally. Prior to 
amendment, text read as follows: ‘‘The term ‘REIT’ 
means a real estate investment trust.’’ 

Subsec. (h)(4)(B). Pub. L. 108–357, § 411(c)(3), amended 
heading and text of subpar. (B) generally. Prior to 
amendment, text read as follows: ‘‘The term ‘domesti-
cally-controlled REIT’ means a REIT in which at all 
times during the testing period less than 50 percent in 
value of the stock was held directly or indirectly by 
foreign persons.’’ 

Subsec. (h)(4)(C), (D)(iii). Pub. L. 108–357, § 411(c)(4), 
substituted ‘‘qualified investment entity’’ for ‘‘REIT’’. 

1996—Subsec. (f). Pub. L. 104–188 struck out subsec. (f) 
which read as follows: 

‘‘(f) DISTRIBUTIONS BY DOMESTIC CORPORATIONS TO 
FOREIGN SHAREHOLDERS.—If a domestic corporation dis-
tributes a United States real property interest to a 
nonresident alien individual or a foreign corporation in 
a distribution to which section 301 applies, notwith-
standing any other provision of this chapter, the basis 
of such United States real property interest in the 
hands of such nonresident alien individual or foreign 
corporation shall not exceed— 

‘‘(1) the adjusted basis of such property before the 
distribution, increased by 

‘‘(2) the sum of— 
‘‘(A) any gain recognized by the distributing cor-

poration on the distribution, and 
‘‘(B) any tax paid under this chapter by the dis-

tributee on such distribution.’’ 
1993—Subsec. (a)(2). Pub. L. 103–66 substituted ‘‘Mini-

mum’’ for ‘‘21-percent minimum’’ in heading and ‘‘the 
taxable excess for purposes of section 55(b)(1)(A) shall 
not be less than’’ for ‘‘the amount determined under 
section 55(b)(1)(A) shall not be less than 21 percent of’’ 
in subpar. (A). 

1990—Subsec. (k). Pub. L. 101–508 struck out subsec. 
(k) which read as follows: ‘‘If— 

‘‘(1) a foreign corporation adopts, or has adopted, a 
plan of liquidation described in section 334(b)(2)(A), 
and 

‘‘(2) the 12-month period described in section 
334(b)(2)(B) for the acquisition by purchase of the 
stock of the foreign corporation, began after Decem-
ber 31, 1979, and before November 26, 1980, 

then such foreign corporation may make an election to 
be treated, for the period following June 18, 1980, as a 
domestic corporation pursuant to section 897(i)(1). Not-
withstanding an election under the preceding sentence, 
any selling shareholder of such corporation shall be 
considered to have sold the stock of a foreign corpora-
tion.’’ 

1988—Subsec. (l). Pub. L. 100–647 struck out subsec. (l) 
which provided special rule for certain United States 
shareholders of liquidating foreign corporations. 

1986—Subsec. (a)(2). Pub. L. 99–514, § 701(e)(4)(G), sub-
stituted ‘‘21-percent’’ for ‘‘20-percent’’ in heading and 
amended subpar. (A) generally. Prior to amendment, 
subpar. (A) read as follows: ‘‘In the case of any non-
resident alien individual, the amount determined under 
section 55(a)(1) for the taxable year shall not be less 
than 20 percent of the lesser of— 

‘‘(i) the individual’s alternative minimum taxable 
income (as defined in section 55(b)) for the taxable 
year, or 

‘‘(ii) the individual’s net United States real prop-
erty gain for the taxable year.’’ 
Subsec. (d). Pub. L. 99–514, § 631(e)(12), in heading, 

struck out ‘‘, etc.,’’ after ‘‘distributions’’, and in text, 
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struck out heading and designation for par. (1), redesig-
nated subpar. (A) as par. (1), redesignated subpar. (B) as 
par. (2) and substituted ‘‘paragraph (1)’’ for ‘‘subpara-
graph (A)’’ in introductory provisions, redesignated cl. 
(i) and its subcls. (I) and (II) as subpar. (A) and cls. (i) 
and (ii), respectively, redesignated cl. (ii) as subpar. 
(B), and struck out former par. (2) which provided that 
section 337 not apply to any sale or exchange of a 
United States real property interest by a foreign cor-
poration. 

Subsec. (i)(1), (4). Pub. L. 99–514, § 1810(f)(1), inserted 
reference to section 1445. 

1982—Subsec. (a)(2)(A). Pub. L. 97–248 substituted 
‘‘section 55(a)(1) for the taxable year shall not be less 
than 20 percent of the lesser of—’’ for ‘‘section 
55(a)(1)(A) for the taxable year shall not be less than 20 
percent of whichever of the following is the least:’’ in 
introductory provisions, in cl. (i) struck out ‘‘(1)’’ after 
‘‘section 55(b)’’ and inserted ‘‘or’’ at the end, in cl. (ii) 
substituted a period for a comma and struck out ‘‘or’’ 
at the end, and struck out former cl. (iii), which had 
provided for the amount of $60,000 as a third alter-
native. 

1981—Subsec. (c)(1)(A)(i). Pub. L. 97–34, § 831(a)(1), de-
fined ‘‘United States real property interest’’ to also 
mean an interest in real property located in the Virgin 
Islands. 

Subsec. (c)(4)(B). Pub. L. 97–34, § 831(b), substituted 
‘‘Assets’’ for ‘‘Interests’’ in heading and in first sen-
tence ‘‘Under regulations prescribed by the Secretary, 
assets held by a partnership, trust or estate shall be 
treated as held’’ for ‘‘United States real property inter-
ests held by a partnership, trust, or estate shall be 
treated as owned’’ before ‘‘proportionately by its part-
ners or beneficiaries’’, and inserted provisions respect-
ing treatment of an asset as used or held for use in a 
trade or business by a partner or beneficiary when used 
or held by the partnership, trust, or estate in a trade 
or business and attributing chain treatment of such 
trade or business to partnership, trust, or estate which 
are above the first such entity. 

Subsec. (d)(1)(B). Pub. L. 97–34, § 831(c), substituted 
‘‘Exceptions’’ for ‘‘Exception where there is a carryover 
basis’’ in heading, inserted introductory text ‘‘Gain 
shall not be recognized under subparagraph (A)’’, in-
serted cls. (i)(I) and (ii), and substituted cl. (i)(II) the 
basis of the distributed property in the hands of the 
distributee is no greater than the adjusted basis of such 
property before the distribution, increased by the 
amount of gain (if any) recognized by the distributing 
corporation’’ for subpar. (B) provision ‘‘Subparagraph 
(A) shall not apply if the basis of the distributed prop-
erty in the hands of the distributee is the same as the 
adjusted basis of such property before the distribution 
increased by the amount of any gain recognized by the 
distributing corporation.’’ 

Subsec. (i). Pub. L. 97–34, § 831(d), in par. (1)(A) sub-
stituted ‘‘holds a United States real property interest’’ 
for ‘‘has a permanent establishment in the United 
States’’, in par. (1)(B) substituted ‘‘treaty obligation of 
the United States the foreign corporation is entitled to 
nondiscriminatory treatment with respect to that in-
terest’’ for ‘‘treaty, such permanent establishment may 
not be treated less favorably than domestic corpora-
tions carrying on the same activities’’, in par. (3) in-
serted subpar. (A), designated existing provisions as 
subpar. (B), in subpar. (B) substituted ‘‘such other con-
ditions as the Secretary may prescribe by regulations 
with respect to the corporation or its shareholders’’ for 
‘‘such conditions as may be prescribed by the Sec-
retary’’, and prescribed percentage interest required for 
making the requisite election and application of con-
structive ownership rules in determining existence of 
the required percentage of a class of interest. 

Subsecs. (j) to (l). Pub. L. 97–34, § 831(f), (g), added sub-
secs. (j) to (l). 

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–312, title VII, § 749(b), Dec. 17, 2010, 124 
Stat. 3320, provided that: 

‘‘(1) IN GENERAL.—The amendment made by sub-
section (a) [amending this section] shall take effect on 
January 1, 2010. Notwithstanding the preceding sen-
tence, such amendment shall not apply with respect to 
the withholding requirement under section 1445 of the 
Internal Revenue Code of 1986 for any payment made 
before the date of the enactment of this Act [Dec. 17, 
2010]. 

‘‘(2) AMOUNTS WITHHELD ON OR BEFORE DATE OF ENACT-
MENT.—In the case of a regulated investment com-
pany— 

‘‘(A) which makes a distribution after December 31, 
2009, and before the date of the enactment of this Act 
[Dec. 17, 2010]; and 

‘‘(B) which would (but for the second sentence of 
paragraph (1)) have been required to withhold with 
respect to such distribution under section 1445 of such 
Code, 

such investment company shall not be liable to any 
person to whom such distribution was made for any 
amount so withheld and paid over to the Secretary of 
the Treasury.’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. C, title II, § 208(b), Oct. 3, 2008, 122 
Stat. 3865, provided that: ‘‘The amendment made by 
subsection (a) [amending this section] shall take effect 
on January 1, 2008.’’ 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–222, title V, § 504(b), May 17, 2006, 120 Stat. 
355, provided that: ‘‘The amendment made by this sec-
tion [amending this section] shall take effect as if in-
cluded in the provisions of section 411 of the American 
Jobs Creation Act of 2004 [Pub. L. 108–357] to which it 
relates.’’ 

Amendment by section 505(a) of Pub. L. 109–222 appli-
cable to taxable years of qualified investment entities 
beginning after Dec. 31, 2005, except that no amount 
shall be required to be withheld under section 1441, 1442, 
or 1445 of the Internal Revenue Code of 1986 with re-
spect to any distribution before May 17, 2006 if such 
amount was not otherwise required to be withheld 
under any such section as in effect before such amend-
ments, see section 505(d) of Pub. L. 109–222, set out as 
a note under section 852 of this title. 

Pub. L. 109–222, title V, § 506(c), May 17, 2006, 120 Stat. 
358, provided that: ‘‘The amendments made by this sec-
tion [amending this section and section 1445 of this 
title] shall apply to taxable years beginning after De-
cember 31, 2005, except that such amendments shall not 
apply to any distribution, or substitute dividend pay-
ment, occurring before the date that is 30 days after 
the date of the enactment of this Act [May 17, 2006].’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–135 effective as if included 
in the provision of the American Jobs Creation Act of 
2004, Pub. L. 108–357, to which such amendment relates, 
see section 403(nn) of Pub. L. 109–135, set out as a note 
under section 26 of this title. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by section 411(c)(1) of Pub. L. 108–357 ap-
plicable to dividends with respect to taxable years of 
regulated investment companies beginning after Dec. 
31, 2004, and amendment by section 411(c)(2)–(5) of Pub. 
L. 108–357 effective after Dec. 31, 2004, see section 
411(d)(1), (3) of Pub. L. 108–357, set out as a note under 
section 871 of this title. 

Amendment by section 418(a) of Pub. L. 108–357 appli-
cable to any distribution by a real estate investment 
trust which is either treated as a deduction for a tax-
able year of such trust beginning after Oct. 22, 2004, or 
made after Oct. 22, 2004, and treated as a deduction 
under section 860 of this title for a taxable year of such 
trust beginning on or before Oct. 22, 2004, see section 
418(c) of Pub. L. 108–357, as amended, set out as a note 
under section 857 of this title. 
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EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 effective, except as 
otherwise expressly provided, as if included in the pro-
vision of the Revenue Reconciliation Act of 1990, Pub. 
L. 101–508, title XI, to which such amendment relates, 
see section 1702(i) of Pub. L. 104–188, set out as a note 
under section 38 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–66 applicable to taxable 
years beginning after Dec. 31, 1992, see section 13203(d) 
of Pub. L. 103–66, set out as a note under section 55 of 
this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 631(e)(12) of Pub. L. 99–514 ap-
plicable to any distribution in complete liquidation, 
and any sale or exchange, made by a corporation after 
July 31, 1986, unless such corporation is completely liq-
uidated before Jan. 1, 1987, any transaction described in 
section 338 of this title for which the acquisition date 
occurs after Dec. 31, 1986, and any distribution, not in 
complete liquidation, made after Dec. 31, 1986, with ex-
ceptions and special and transitional rules, see section 
633 of Pub. L. 99–514, set out as an Effective Date note 
under section 336 of this title. 

Amendment by section 701(e)(4)(G) of Pub. L. 99–514 
applicable to taxable years beginning after Dec. 31, 
1986, with certain exceptions and qualifications, see 
section 701(f) of Pub. L. 99–514, set out as an Effective 
Date note under section 55 of this title. 

Amendment by section 1810(f)(1) of Pub. L. 99–514 ef-
fective, except as otherwise provided, as if included in 
the provisions of the Tax Reform Act of 1984, Pub. L. 
98–369, div. A, to which such amendment relates, see 
section 1881 of Pub. L. 99–514, set out as a note under 
section 48 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–248 applicable to taxable 
years beginning after Dec. 31, 1982, see section 201(e)(1) 
of Pub. L. 97–248, set out as a note under section 5 of 
this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Section 831(i) of Pub. L. 97–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 862 and 6039C of this title and provi-
sions set out as a note below] shall apply to disposi-
tions after June 18, 1980, in taxable years ending after 
such date.’’ 

EFFECTIVE DATE 

Section 1125(a), (b) of subtitle C (§§ 1121–1125) of title 
XI of Pub. L. 96–499 provided that: 

‘‘(a) IN GENERAL.—Except as provided in subsection 
(b), the amendments made by this subtitle [enacting 
this section and provisions set out as notes under this 
section, and amending sections 861, 871, 882 of this title] 
shall apply to dispositions after June 18, 1980. 

‘‘(b) REPORTING.—The amendments made by section 
1123 [enacting section 6039C of this title and amending 
section 6652 of this title] shall apply to 1980 and subse-
quent calendar years. In applying such amendments to 
1980, such calendar year shall be treated as beginning 
on June 19, 1980, and ending on December 31, 1980.’’ 

SAVINGS PROVISION 

For provisions that nothing in amendment by Pub. L. 
101–508 be construed to affect treatment of certain 
transactions occurring, property acquired, or items of 

income, loss, deduction, or credit taken into account 
prior to Nov. 5, 1990, for purposes of determining liabil-
ity for tax for periods ending after Nov. 5, 1990, see sec-
tion 11821(b) of Pub. L. 101–508, set out as a note under 
section 45K of this title. 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUB. L. 
99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For applicability of amendment by section 
701(e)(4)(G) of Pub. L. 99–514 notwithstanding any trea-
ty obligation of the United States in effect on Oct. 22, 
1986, with provision that for such purposes any amend-
ment by title I of Pub. L. 100–647 be treated as if it had 
been included in the provision of Pub. L. 99–514 to 
which such amendment relates, see section 1012(aa)(2), 
(4) of Pub. L. 100–647, set out as a note under section 861 
of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

SPECIAL RULE FOR APPLYING SECTION 897 

Section 1228 of Pub. L. 99–514, as amended by Pub. L. 
100–647, title I, § 1012(m), Nov. 10, 1988, 102 Stat. 3513, 
provided that: 

‘‘(a) IN GENERAL.—For purposes of section 897 of the 
Internal Revenue Code of 1986, gain shall not be recog-
nized on the transfer, sale, exchange, or other disposi-
tion, of shares of stock of a United States real property 
holding company, if— 

‘‘(1) such United States real property holding com-
pany is a Delaware corporation incorporated on Janu-
ary 17, 1984, 

‘‘(2) the transfer, sale, exchange, or other disposi-
tion is to any member of a qualified ownership group, 

‘‘(3) the recipient of the share of stock elects, for 
purposes of such section 897, a carryover basis in the 
transferred shares, 

‘‘(4) the transfer, sale, exchange, or other disposi-
tion is part of a single integrated plan, whereby the 
stock of the corporation described in paragraph (1) 
becomes owned directly by the 2 corporations specifi-
cally referred to in subsection (b) or by such 2 cor-
porations and by 1 or both of their jointly owned di-
rect subsidiaries, 

‘‘(5) within 20 days after each transfer, sale, ex-
change, or other disposition, the person making such 
transfer, sale, exchange, or other disposition notifies 
the Internal Revenue Service of the transaction, the 
date of the transaction, the basis of the stock in-
volved, the holding period for such stock, and such 
other information as the Internal Revenue Service 
may require, and 

‘‘(6) the integrated plan is completed before the 
date 4 years after the date of the enactment of the 
Technical and Miscellaneous Revenue Act of 1988 
[Nov. 10, 1988]. 

In the case of any underpayment attributable to a fail-
ure to meet any requirement of this subsection, the pe-
riod during which such underpayment may be assessed 
shall in no event expire before the date 5 years after 
the date of the enactment of the Technical and Mis-
cellaneous Revenue Act of 1988. 

‘‘(b) MEMBER OF A QUALIFIED OWNERSHIP GROUP.—For 
purposes of this section, the term ‘member of a quali-
fied ownership group’ means a corporation incorporated 
on June 16, 1890, under the laws of the Netherlands or 
a corporation incorporated on October 18, 1897, under 
the laws of the United Kingdom or any corporation 
owned directly or indirectly by either or both such cor-
porations. 
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‘‘(c) [Repealed. Pub. L. 100–647, title I, § 1012(m)(2), 
Nov. 10, 1988, 102 Stat. 3513.] 

‘‘(d) EFFECTIVE DATE.—The provisions of this section 
shall take effect on the date of the enactment of this 
section [Oct. 22, 1986].’’ 

GAIN FROM DISPOSITION OF INVESTMENT IN UNITED 
STATES REAL PROPERTY BY NONRESIDENT ALIEN IN-
DIVIDUALS AND FOREIGN CORPORATIONS 

Section 1125(c) of Pub. L. 96–499, as amended by Pub. 
L. 97–34, title VIII, § 831(h), Aug. 13, 1981, 95 Stat. 355; 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided 
that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
after December 31, 1984, nothing in section 894(a) or 
7852(d) of the Internal Revenue Code of 1986 [formerly 
I.R.C. 1954] or in any other provision of law shall be 
treated as requiring, by reason of any treaty obligation 
of the United States, an exemption from (or reduction 
of) any tax imposed by section 871 or 882 of such Code 
on a gain described in section 897 of such Code. 

‘‘(2) SPECIAL RULE FOR TREATIES RENEGOTIATED BE-
FORE 1985.—If— 

‘‘(A) any treaty (hereinafter in this paragraph re-
ferred to as the ‘old treaty’) is renegotiated to resolve 
conflicts between such treaty and the provisions of 
section 897 of the Internal Revenue Code of 1986, and 

‘‘(B) the new treaty is signed on or after January 1, 
1981, and before January 1, 1985, 

then paragraph (1) shall be applied with respect to obli-
gations under the old treaty by substituting for ‘De-
cember 31, 1984’ the date (not later than 2 years after 
the new treaty was signed) specified in the new treaty 
(or accompanying exchange of notes).’’ 

ADJUSTMENT IN BASIS FOR CERTAIN TRANSACTIONS 
BETWEEN RELATED PERSONS 

Section 1125(d) of Pub. L. 96–499, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) IN GENERAL.—In the case of any disposition after 
December 31, 1979, of a United States real property in-
terest (as defined in section 897(c) of the Internal Reve-
nue Code of 1986 [formerly I.R.C. 1954]) to a related per-
son (within the meaning of section 453(f)(1) of such 
Code), the basis of the interest in the hands of the per-
son acquiring it shall be reduced by the amount of any 
nontaxed gain. 

‘‘(2) NONTAXED GAIN.—For purposes of paragraph (1), 
the term ‘nontaxed gain’ means any gain which is not 
subject to tax under section 871(b)(1) or 882(a)(1) of such 
Code— 

‘‘(A) because the disposition occurred before June 
19, 1980, or 

‘‘(B) because of any treaty obligation of the United 
States.’’ 

§ 898. Taxable year of certain foreign corpora-
tions 

(a) General rule 

For purposes of this title, the taxable year of 
any specified foreign corporation shall be the re-
quired year determined under subsection (c). 

(b) Specified foreign corporation 

For purposes of this section— 

(1) In general 

The term ‘‘specified foreign corporation’’ 
means any foreign corporation— 

(A) which is treated as a controlled foreign 
corporation for any purpose under subpart F 
of part III of this subchapter, and 

(B) with respect to which the ownership re-
quirements of paragraph (2) are met. 

(2) Ownership requirements 

(A) In general 

The ownership requirements of this para-
graph are met with respect to any foreign 

corporation if a United States shareholder 
owns, on each testing day, more than 50 per-
cent of— 

(i) the total voting power of all classes of 
stock of such corporation entitled to vote, 
or 

(ii) the total value of all classes of stock 
of such corporation. 

(B) Ownership 

For purposes of subparagraph (A), the 
rules of subsections (a) and (b) of section 958 
shall apply in determining ownership. 

(3) United States shareholder 

The term ‘‘United States shareholder’’ has 
the meaning given to such term by section 
951(b), except that, in the case of a foreign cor-
poration having related person insurance in-
come (as defined in section 953(c)(2)), the Sec-
retary may treat any person as a United 
States shareholder for purposes of this section 
if such person is treated as a United States 
shareholder under section 953(c)(1). 

(c) Determination of required year 

(1) In general 

The required year is— 
(A) the majority U.S. shareholder year, or 
(B) if there is no majority U.S. shareholder 

year, the taxable year prescribed under regu-
lations. 

(2) 1-month deferral allowed 

A specified foreign corporation may elect, in 
lieu of the taxable year under paragraph 
(1)(A), a taxable year beginning 1 month ear-
lier than the majority U.S. shareholder year. 

(3) Majority U.S. shareholder year 

(A) In general 

For purposes of this subsection, the term 
‘‘majority U.S. shareholder year’’ means the 
taxable year (if any) which, on each testing 
day, constituted the taxable year of— 

(i) each United States shareholder de-
scribed in subsection (b)(2)(A), and 

(ii) each United States shareholder not 
described in clause (i) whose stock was 
treated as owned under subsection (b)(2)(B) 
by any shareholder described in such 
clause. 

(B) Testing day 

The testing days shall be— 
(i) the first day of the corporation’s tax-

able year (determined without regard to 
this section), or 

(ii) the days during such representative 
period as the Secretary may prescribe. 

(Added Pub. L. 101–239, title VII, § 7401(a), Dec. 
19, 1989, 103 Stat. 2355; amended Pub. L. 108–357, 
title IV, § 413(c)(13), Oct. 22, 2004, 118 Stat. 1507.) 

AMENDMENTS 

2004—Subsec. (b)(1)(A). Pub. L. 108–357, § 413(c)(13)(A), 
amended subpar. (A) generally. Prior to amendment, 
subpar (A) read as follows: 

‘‘(A) which is— 
‘‘(i) treated as a controlled foreign corporation for 

any purpose under subpart F of part III of this sub-
chapter, or 

‘‘(ii) a foreign personal holding company (as defined 
in section 552), and’’. 
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1 See 1976 Amendment note below. 

Subsec. (b)(2)(B). Pub. L. 108–357, § 413(c)(13)(B), struck 
out ‘‘and sections 551(f) and 554, whichever are applica-
ble,’’ after ‘‘section 958’’. 

Subsec. (b)(3). Pub. L. 108–357, § 413(c)(13)(C), reenacted 
heading without change, struck out ‘‘(A) In general’’ 
before ‘‘The term’’, and struck out heading and text of 
subpar. (B). Text read as follows: ‘‘In the case of any 
foreign personal holding company (as defined in section 
552) which is not a specified foreign corporation by rea-
son of paragraph (1)(A)(i), the term ‘United States 
shareholder’ means any person who is treated as a 
United States shareholder under section 551.’’ 

Subsec. (c). Pub. L. 108–357, § 413(c)(13)(D), reenacted 
heading without change and amended text of subsec. (c) 
generally, substituting provisions stating general rule 
and relating to 1-month deferral and majority U.S. 
shareholder year, consisting of pars. (1) to (3), for provi-
sions stating general rule and relating to 1-month de-
ferral and majority U.S. shareholder year, consisting of 
par. (1), and provisions relating to required year in the 
case of a foreign personal holding company, consisting 
of par. (2). 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
2004, and to taxable years of United States shareholders 
with or within which such taxable years of foreign cor-
porations end, see section 413(d)(1) of Pub. L. 108–357, 
set out as an Effective and Termination Dates of 2004 
Amendments note under section 1 of this title. 

EFFECTIVE DATE 

Section 7401(d) of Pub. L. 101–239 provided that: 
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [enacting this section and amending section 563 of 
this title] shall apply to taxable years of foreign cor-
porations beginning after July 10, 1989. 

‘‘(2) SPECIAL RULES.—If any foreign corporation is re-
quired by the amendments made by this section to 
change its taxable year for its first taxable year begin-
ning after July 10, 1989— 

‘‘(A) such change shall be treated as initiated by 
the taxpayer, 

‘‘(B) such change shall be treated as having been 
made with the consent of the Secretary of the Treas-
ury or his delegate, and 

‘‘(C) if, by reason of such change, any United States 
person is required to include in gross income for 1 
taxable year amounts attributable to 2 taxable years 
of such foreign corporation, the amount which would 
otherwise be required to be included in gross income 
for such 1 taxable year by reason of the short taxable 
year of the foreign corporation resulting from such 
change shall be included in gross income ratably over 
the 4-taxable-year period beginning with such 1 tax-
able year.’’ 

PART III—INCOME FROM SOURCES 
WITHOUT THE UNITED STATES 

Subpart 

A. Foreign tax credit. 
B. Earned income of citizens or residents of 

United States. 
[C. Repealed.] 
D. Possessions of the United States. 
[E. Repealed.] 
F. Controlled foreign corporations. 
[G. Repealed.] 1 
H. Income of certain nonresident United States 

citizens subject to foreign community prop-
erty laws.1 

I. Admissibility of documentation maintained 
in foreign countries. 

J. Foreign currency transactions. 

AMENDMENTS 

2004—Pub. L. 108–357, title I, § 101(b)(2), Oct. 22, 2004, 
118 Stat. 1423, struck out item for subpart E ‘‘Qualify-
ing foreign trade income’’. 

2000—Pub. L. 106–519, § 4(8), Nov. 15, 2000, 114 Stat. 
2433, struck out item for subpart C ‘‘Taxation of foreign 
sales corporations’’. 

Pub. L. 106–519, § 4(7), Nov. 15, 2000, 114 Stat. 2433, 
added item for subpart E and directed that former item 
for subpart E be struck out, which could not be exe-
cuted because the item for subpart E had previously 
been struck out by Pub. L. 94–455, § 1053(d)(5). See 1976 
Amendment note below. 

1986—Pub. L. 99–514, title XII, § 1261(d), Oct. 22, 1986, 
100 Stat. 2591, added item for subpart J. 

1984—Pub. L. 98–369, div. A, title VIII, § 802(c)(4), July 
18, 1984, 98 Stat. 999, added item for subpart C. 

1982—Pub. L. 97–248, title III, § 337(b), Sept. 3, 1982, 96 
Stat. 630, added item for subpart I. 

1978—Pub. L. 95–615, § 202(g)(4), formerly § 202(f)(4), 
Nov. 8, 1978, 92 Stat. 3100, renumbered Pub. L. 96–222, 
title I, § 108(a)(1)(A), Apr. 1, 1980, 94 Stat. 223, inserted 
in item for subpart B ‘‘or residents’’ after ‘‘citizens.’’ 

1976—Pub. L. 94–455, title X, § 1012(b)(3)(B), Oct. 4, 1976, 
90 Stat. 1614, struck out item for subpart G ‘‘Export 
Trade Corporation’’ from analysis without a cor-
responding repeal of text in such subpart. The amend-
ment probably should have struck out item for subpart 
H. 

Pub. L. 94–455, title X, §§ 1052(c)(7), 1053(d)(5), Oct. 4, 
1976, 90 Stat. 1648, 1649, struck out item for subpart C, 
relating to Western Hemisphere trade corporations, ef-
fective for taxable years beginning after Dec. 31, 1979, 
and item for subpart E, relating to China Trade Act 
corporations, effective for taxable years beginning 
after Dec. 31, 1977. 

1966—Pub. L. 89–809, title I, § 105(e)(2), Nov. 13, 1966, 80 
Stat. 1567, added item for subpart H. 

1962—Pub. L. 87–834, § 12(b)(3), Oct. 16, 1962, 76 Stat. 
1031, added items for subparts F and G. 

SUBPART A—FOREIGN TAX CREDIT 

Sec. 

901. Taxes of foreign countries and of possessions 
of United States. 

902. Deemed paid credit where domestic corpora-
tion owns 10 percent or more of voting 
stock of foreign corporation. 

903. Credit for taxes in lieu of income, etc., taxes. 
904. Limitation on credit. 
905. Applicable rules. 
906. Nonresident alien individuals and foreign cor-

porations. 
907. Special rules in case of foreign oil and gas in-

come. 
908. Reduction of credit for participation in or co-

operation with an international boycott. 
909. Suspension of taxes and credits until related 

income taken into account. 

AMENDMENTS 

2010—Pub. L. 111–226, title II, § 211(b), Aug. 10, 2010, 124 
Stat. 2395, added item 909. 

1986—Pub. L. 99–514, title XII, § 1202(d), Oct. 22, 1986, 
100 Stat. 2531, substituted ‘‘Deemed paid credit where 
domestic corporation owns 10 percent or more of voting 
stock of foreign corporation’’ for ‘‘Credit for corporate 
stockholder in foreign corporation’’ in item 902. 

1976—Pub. L. 94–455, title X, § 1061(b), Oct. 4, 1976, 90 
Stat. 1650, added item 908. 

1975—Pub. L. 94–12, title VI, § 601(c), Mar. 29, 1975, 89 
Stat. 57, added item 907. 

1966—Pub. L. 89–809, title I, § 106(a)(2), Nov. 13, 1966, 80 
Stat. 1569, added item 906. 

§ 901. Taxes of foreign countries and of posses-
sions of United States 

(a) Allowance of credit 

If the taxpayer chooses to have the benefits of 
this subpart, the tax imposed by this chapter 
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