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1 See 1976 Amendment note below. 

Subsec. (b)(2)(B). Pub. L. 108–357, § 413(c)(13)(B), struck 
out ‘‘and sections 551(f) and 554, whichever are applica-
ble,’’ after ‘‘section 958’’. 

Subsec. (b)(3). Pub. L. 108–357, § 413(c)(13)(C), reenacted 
heading without change, struck out ‘‘(A) In general’’ 
before ‘‘The term’’, and struck out heading and text of 
subpar. (B). Text read as follows: ‘‘In the case of any 
foreign personal holding company (as defined in section 
552) which is not a specified foreign corporation by rea-
son of paragraph (1)(A)(i), the term ‘United States 
shareholder’ means any person who is treated as a 
United States shareholder under section 551.’’ 

Subsec. (c). Pub. L. 108–357, § 413(c)(13)(D), reenacted 
heading without change and amended text of subsec. (c) 
generally, substituting provisions stating general rule 
and relating to 1-month deferral and majority U.S. 
shareholder year, consisting of pars. (1) to (3), for provi-
sions stating general rule and relating to 1-month de-
ferral and majority U.S. shareholder year, consisting of 
par. (1), and provisions relating to required year in the 
case of a foreign personal holding company, consisting 
of par. (2). 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
2004, and to taxable years of United States shareholders 
with or within which such taxable years of foreign cor-
porations end, see section 413(d)(1) of Pub. L. 108–357, 
set out as an Effective and Termination Dates of 2004 
Amendments note under section 1 of this title. 

EFFECTIVE DATE 

Section 7401(d) of Pub. L. 101–239 provided that: 
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [enacting this section and amending section 563 of 
this title] shall apply to taxable years of foreign cor-
porations beginning after July 10, 1989. 

‘‘(2) SPECIAL RULES.—If any foreign corporation is re-
quired by the amendments made by this section to 
change its taxable year for its first taxable year begin-
ning after July 10, 1989— 

‘‘(A) such change shall be treated as initiated by 
the taxpayer, 

‘‘(B) such change shall be treated as having been 
made with the consent of the Secretary of the Treas-
ury or his delegate, and 

‘‘(C) if, by reason of such change, any United States 
person is required to include in gross income for 1 
taxable year amounts attributable to 2 taxable years 
of such foreign corporation, the amount which would 
otherwise be required to be included in gross income 
for such 1 taxable year by reason of the short taxable 
year of the foreign corporation resulting from such 
change shall be included in gross income ratably over 
the 4-taxable-year period beginning with such 1 tax-
able year.’’ 

PART III—INCOME FROM SOURCES 
WITHOUT THE UNITED STATES 

Subpart 

A. Foreign tax credit. 
B. Earned income of citizens or residents of 

United States. 
[C. Repealed.] 
D. Possessions of the United States. 
[E. Repealed.] 
F. Controlled foreign corporations. 
[G. Repealed.] 1 
H. Income of certain nonresident United States 

citizens subject to foreign community prop-
erty laws.1 

I. Admissibility of documentation maintained 
in foreign countries. 

J. Foreign currency transactions. 

AMENDMENTS 

2004—Pub. L. 108–357, title I, § 101(b)(2), Oct. 22, 2004, 
118 Stat. 1423, struck out item for subpart E ‘‘Qualify-
ing foreign trade income’’. 

2000—Pub. L. 106–519, § 4(8), Nov. 15, 2000, 114 Stat. 
2433, struck out item for subpart C ‘‘Taxation of foreign 
sales corporations’’. 

Pub. L. 106–519, § 4(7), Nov. 15, 2000, 114 Stat. 2433, 
added item for subpart E and directed that former item 
for subpart E be struck out, which could not be exe-
cuted because the item for subpart E had previously 
been struck out by Pub. L. 94–455, § 1053(d)(5). See 1976 
Amendment note below. 

1986—Pub. L. 99–514, title XII, § 1261(d), Oct. 22, 1986, 
100 Stat. 2591, added item for subpart J. 

1984—Pub. L. 98–369, div. A, title VIII, § 802(c)(4), July 
18, 1984, 98 Stat. 999, added item for subpart C. 

1982—Pub. L. 97–248, title III, § 337(b), Sept. 3, 1982, 96 
Stat. 630, added item for subpart I. 

1978—Pub. L. 95–615, § 202(g)(4), formerly § 202(f)(4), 
Nov. 8, 1978, 92 Stat. 3100, renumbered Pub. L. 96–222, 
title I, § 108(a)(1)(A), Apr. 1, 1980, 94 Stat. 223, inserted 
in item for subpart B ‘‘or residents’’ after ‘‘citizens.’’ 

1976—Pub. L. 94–455, title X, § 1012(b)(3)(B), Oct. 4, 1976, 
90 Stat. 1614, struck out item for subpart G ‘‘Export 
Trade Corporation’’ from analysis without a cor-
responding repeal of text in such subpart. The amend-
ment probably should have struck out item for subpart 
H. 

Pub. L. 94–455, title X, §§ 1052(c)(7), 1053(d)(5), Oct. 4, 
1976, 90 Stat. 1648, 1649, struck out item for subpart C, 
relating to Western Hemisphere trade corporations, ef-
fective for taxable years beginning after Dec. 31, 1979, 
and item for subpart E, relating to China Trade Act 
corporations, effective for taxable years beginning 
after Dec. 31, 1977. 

1966—Pub. L. 89–809, title I, § 105(e)(2), Nov. 13, 1966, 80 
Stat. 1567, added item for subpart H. 

1962—Pub. L. 87–834, § 12(b)(3), Oct. 16, 1962, 76 Stat. 
1031, added items for subparts F and G. 

SUBPART A—FOREIGN TAX CREDIT 

Sec. 

901. Taxes of foreign countries and of possessions 
of United States. 

902. Deemed paid credit where domestic corpora-
tion owns 10 percent or more of voting 
stock of foreign corporation. 

903. Credit for taxes in lieu of income, etc., taxes. 
904. Limitation on credit. 
905. Applicable rules. 
906. Nonresident alien individuals and foreign cor-

porations. 
907. Special rules in case of foreign oil and gas in-

come. 
908. Reduction of credit for participation in or co-

operation with an international boycott. 
909. Suspension of taxes and credits until related 

income taken into account. 

AMENDMENTS 

2010—Pub. L. 111–226, title II, § 211(b), Aug. 10, 2010, 124 
Stat. 2395, added item 909. 

1986—Pub. L. 99–514, title XII, § 1202(d), Oct. 22, 1986, 
100 Stat. 2531, substituted ‘‘Deemed paid credit where 
domestic corporation owns 10 percent or more of voting 
stock of foreign corporation’’ for ‘‘Credit for corporate 
stockholder in foreign corporation’’ in item 902. 

1976—Pub. L. 94–455, title X, § 1061(b), Oct. 4, 1976, 90 
Stat. 1650, added item 908. 

1975—Pub. L. 94–12, title VI, § 601(c), Mar. 29, 1975, 89 
Stat. 57, added item 907. 

1966—Pub. L. 89–809, title I, § 106(a)(2), Nov. 13, 1966, 80 
Stat. 1569, added item 906. 

§ 901. Taxes of foreign countries and of posses-
sions of United States 

(a) Allowance of credit 

If the taxpayer chooses to have the benefits of 
this subpart, the tax imposed by this chapter 
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shall, subject to the limitation of section 904, be 
credited with the amounts provided in the appli-
cable paragraph of subsection (b) plus, in the 
case of a corporation, the taxes deemed to have 
been paid under sections 902 and 960. Such choice 
for any taxable year may be made or changed at 
any time before the expiration of the period pre-
scribed for making a claim for credit or refund 
of the tax imposed by this chapter for such tax-
able year. The credit shall not be allowed 
against any tax treated as a tax not imposed by 
this chapter under section 26(b). 

(b) Amount allowed 

Subject to the limitation of section 904, the 
following amounts shall be allowed as the credit 
under subsection (a): 

(1) Citizens and domestic corporations 

In the case of a citizen of the United States 
and of a domestic corporation, the amount of 
any income, war profits, and excess profits 
taxes paid or accrued during the taxable year 
to any foreign country or to any possession of 
the United States; and 

(2) Resident of the United States or Puerto 
Rico 

In the case of a resident of the United States 
and in the case of an individual who is a bona 
fide resident of Puerto Rico during the entire 
taxable year, the amount of any such taxes 
paid or accrued during the taxable year to any 
possession of the United States; and 

(3) Alien resident of the United States or Puer-
to Rico 

In the case of an alien resident of the United 
States and in the case of an alien individual 
who is a bona fide resident of Puerto Rico dur-
ing the entire taxable year, the amount of any 
such taxes paid or accrued during the taxable 
year to any foreign country; and 

(4) Nonresident alien individuals and foreign 
corporations 

In the case of any nonresident alien individ-
ual not described in section 876 and in the case 
of any foreign corporation, the amount deter-
mined pursuant to section 906; and 

(5) Partnerships and estates 

In the case of any person described in para-
graph (1), (2), (3), or (4), who is a member of a 
partnership or a beneficiary of an estate or 
trust, the amount of his proportionate share of 
the taxes (described in such paragraph) of the 
partnership or the estate or trust paid or ac-
crued during the taxable year to a foreign 
country or to any possession of the United 
States, as the case may be. Under rules or reg-
ulations prescribed by the Secretary, in the 
case of any foreign trust of which the settlor 
or another person would be treated as owner of 
any portion of the trust under subpart E but 
for section 672(f), the allocable amount of any 
income, war profits, and excess profits taxes 
imposed by any foreign country or possession 
of the United States on the settlor or such 
other person in respect of trust income. 

(c) Similar credit required for certain alien resi-
dents 

Whenever the President finds that— 

(1) a foreign country, in imposing income, 
war profits, and excess profits taxes, does not 
allow to citizens of the United States residing 
in such foreign country a credit for any such 
taxes paid or accrued to the United States or 
any foreign country, as the case may be, simi-
lar to the credit allowed under subsection 
(b)(3), 

(2) such foreign country, when requested by 
the United States to do so, has not acted to 
provide such a similar credit to citizens of the 
United States residing in such foreign coun-
try, and 

(3) it is in the public interest to allow the 
credit under subsection (b)(3) to citizens or 
subjects of such foreign country only if it al-
lows such a similar credit to citizens of the 
United States residing in such foreign coun-
try, 

the President shall proclaim that, for taxable 
years beginning while the proclamation remains 
in effect, the credit under subsection (b)(3) shall 
be allowed to citizens or subjects of such foreign 
country only if such foreign country, in impos-
ing income, war profits, and excess profits taxes, 
allows to citizens of the United States residing 
in such foreign country such a similar credit. 

(d) Treatment of dividends from a DISC or 
former DISC 

For purposes of this subpart, dividends from a 
DISC or former DISC (as defined in section 
992(a)) shall be treated as dividends from a for-
eign corporation to the extent such dividends 
are treated under part I as income from sources 
without the United States. 

(e) Foreign taxes on mineral income 

(1) Reduction in amount allowed 

Notwithstanding subsection (b), the amount 
of any income, war profits, and excess profits 
taxes paid or accrued during the taxable year 
to any foreign country or possession of the 
United States with respect to foreign mineral 
income from sources within such country or 
possession which would (but for this para-
graph) be allowed under such subsection shall 
be reduced by the amount (if any) by which— 

(A) the amount of such taxes (or, if small-
er, the amount of the tax which would be 
computed under this chapter with respect to 
such income determined without the deduc-
tion allowed under section 613), exceeds 

(B) the amount of the tax computed under 
this chapter with respect to such income. 

(2) Foreign mineral income defined 

For purposes of paragraph (1), the term ‘‘for-
eign mineral income’’ means income derived 
from the extraction of minerals from mines, 
wells, or other natural deposits, the processing 
of such minerals into their primary products, 
and the transportation, distribution, or sale of 
such minerals or primary products. Such term 
includes, but is not limited to— 

(A) dividends received from a foreign cor-
poration in respect of which taxes are 
deemed paid by the taxpayer under section 
902, to the extent such dividends are attrib-
utable to foreign mineral income, and 

(B) that portion of the taxpayer’s distribu-
tive share of the income of partnerships at-
tributable to foreign mineral income. 
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(f) Certain payments for oil or gas not consid-
ered as taxes 

Notwithstanding subsection (b) and sections 
902 and 960, the amount of any income, or prof-
its, and excess profits taxes paid or accrued dur-
ing the taxable year to any foreign country in 
connection with the purchase and sale of oil or 
gas extracted in such country is not to be con-
sidered as tax for purposes of section 275(a) and 
this section if— 

(1) the taxpayer has no economic interest in 
the oil or gas to which section 611(a) applies, 
and 

(2) either such purchase or sale is at a price 
which differs from the fair market value for 
such oil or gas at the time of such purchase or 
sale. 

(g) Certain taxes paid with respect to distribu-
tions from possessions corporations 

(1) In general 

For purposes of this chapter, any tax of a 
foreign country or possession of the United 
States which is paid or accrued with respect to 
any distribution from a corporation— 

(A) to the extent that such distribution is 
attributable to periods during which such 
corporation is a possessions corporation, and 

(B)(i) if a dividends received deduction is 
allowable with respect to such distribution 
under part VIII of subchapter B, or 

(ii) to the extent that such distribution is 
received in connection with a liquidation or 
other transaction with respect to which gain 
or loss is not recognized, 

shall not be treated as income, war profits, or 
excess profits taxes paid or accrued to a for-
eign country or possession of the United 
States, and no deduction shall be allowed 
under this title with respect to any amount so 
paid or accrued. 

(2) Possessions corporation 

For purposes of paragraph (1), a corporation 
shall be treated as a possessions corporation 
for any period during which an election under 
section 936 applied to such corporation, during 
which section 931 (as in effect on the day be-
fore the date of the enactment of the Tax Re-
form Act of 1976) applied to such corporation, 
or during which section 957(c) (as in effect on 
the day before the date of the enactment of 
the Tax Reform Act of 1986) applied to such 
corporation. 

[(h) Repealed. Pub. L. 110–172, § 11(g)(9), Dec. 29, 
2007, 121 Stat. 2490] 

(i) Taxes used to provide subsidies 

Any income, war profits, or excess profits tax 
shall not be treated as a tax for purposes of this 
title to the extent— 

(1) the amount of such tax is used (directly 
or indirectly) by the country imposing such 
tax to provide a subsidy by any means to the 
taxpayer, a related person (within the mean-
ing of section 482), or any party to the trans-
action or to a related transaction, and 

(2) such subsidy is determined (directly or 
indirectly) by reference to the amount of such 
tax, or the base used to compute the amount 
of such tax. 

(j) Denial of foreign tax credit, etc., with respect 
to certain foreign countries 

(1) In general 

Notwithstanding any other provision of this 
part— 

(A) no credit shall be allowed under sub-
section (a) for any income, war profits, or 
excess profits taxes paid or accrued (or 
deemed paid under section 902 or 960) to any 
country if such taxes are with respect to in-
come attributable to a period during which 
this subsection applies to such country, and 

(B) subsections (a), (b), and (c) of section 
904 and sections 902 and 960 shall be applied 
separately with respect to income attrib-
utable to such a period from sources within 
such country. 

(2) Countries to which subsection applies 

(A) In general 

This subsection shall apply to any foreign 
country— 

(i) the government of which the United 
States does not recognize, unless such gov-
ernment is otherwise eligible to purchase 
defense articles or services under the Arms 
Export Control Act, 

(ii) with respect to which the United 
States has severed diplomatic relations, 

(iii) with respect to which the United 
States has not severed diplomatic rela-
tions but does not conduct such relations, 
or 

(iv) which the Secretary of State has, 
pursuant to section 6(j) of the Export Ad-
ministration Act of 1979, as amended, des-
ignated as a foreign country which repeat-
edly provides support for acts of inter-
national terrorisms. 

(B) Period for which subsection applies 

This subsection shall apply to any foreign 
country described in subparagraph (A) dur-
ing the period— 

(i) beginning on the later of— 
(I) January 1, 1987, or 
(II) 6 months after such country be-

comes a country described in subpara-
graph (A), and 

(ii) ending on the date the Secretary of 
State certifies to the Secretary of the 
Treasury that such country is no longer 
described in subparagraph (A). 

(3) Taxes allowed as a deduction, etc. 

Sections 275 and 78 shall not apply to any 
tax which is not allowable as a credit under 
subsection (a) by reason of this subsection. 

(4) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
carry out the purposes of this subsection, in-
cluding regulations which treat income paid 
through 1 or more entities as derived from a 
foreign country to which this subsection ap-
plies if such income was, without regard to 
such entities, derived from such country. 

(5) Waiver of denial 

(A) In general 

Paragraph (1) shall not apply with respect 
to taxes paid or accrued to a country if the 
President— 
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(i) determines that a waiver of the appli-
cation of such paragraph is in the national 
interest of the United States and will ex-
pand trade and investment opportunities 
for United States companies in such coun-
try; and 

(ii) reports such waiver under subpara-
graph (B). 

(B) Report 

Not less than 30 days before the date on 
which a waiver is granted under this para-
graph, the President shall report to Con-
gress— 

(i) the intention to grant such waiver; 
and 

(ii) the reason for the determination 
under subparagraph (A)(i). 

(k) Minimum holding period for certain taxes on 
dividends 

(1) Withholding taxes 

(A) In general 

In no event shall a credit be allowed under 
subsection (a) for any withholding tax on a 
dividend with respect to stock in a corpora-
tion if— 

(i) such stock is held by the recipient of 
the dividend for 15 days or less during the 
31-day period beginning on the date which 
is 15 days before the date on which such 
share becomes ex-dividend with respect to 
such dividend, or 

(ii) to the extent that the recipient of 
the dividend is under an obligation (wheth-
er pursuant to a short sale or otherwise) to 
make related payments with respect to po-
sitions in substantially similar or related 
property. 

(B) Withholding tax 

For purposes of this paragraph, the term 
‘‘withholding tax’’ includes any tax deter-
mined on a gross basis; but does not include 
any tax which is in the nature of a prepay-
ment of a tax imposed on a net basis. 

(2) Deemed paid taxes 

In the case of income, war profits, or excess 
profits taxes deemed paid under section 853, 
902, or 960 through a chain of ownership of 
stock in 1 or more corporations, no credit 
shall be allowed under subsection (a) for such 
taxes if— 

(A) any stock of any corporation in such 
chain (the ownership of which is required to 
obtain credit under subsection (a) for such 
taxes) is held for less than the period de-
scribed in paragraph (1)(A)(i), or 

(B) the corporation holding the stock is 
under an obligation referred to in paragraph 
(1)(A)(ii). 

(3) 45-day rule in the case of certain preference 
dividends 

In the case of stock having preference in 
dividends and dividends with respect to such 
stock which are attributable to a period or pe-
riods aggregating in excess of 366 days, para-
graph (1)(A)(i) shall be applied— 

(A) by substituting ‘‘45 days’’ for ‘‘15 days’’ 
each place it appears, and 

(B) by substituting ‘‘91-day period’’ for ‘‘31- 
day period’’. 

(4) Exception for certain taxes paid by securi-
ties dealers 

(A) In general 

Paragraphs (1) and (2) shall not apply to 
any qualified tax with respect to any secu-
rity held in the active conduct in a foreign 
country of a business as a securities dealer 
of any person— 

(i) who is registered as a securities 
broker or dealer under section 15(a) of the 
Securities Exchange Act of 1934, 

(ii) who is registered as a Government 
securities broker or dealer under section 
15C(a) of such Act, or 

(iii) who is licensed or authorized in such 
foreign country to conduct securities ac-
tivities in such country and is subject to 
bona fide regulation by a securities regu-
lating authority of such country. 

(B) Qualified tax 

For purposes of subparagraph (A), the term 
‘‘qualified tax’’ means a tax paid to a foreign 
country (other than the foreign country re-
ferred to in subparagraph (A)) if— 

(i) the dividend to which such tax is at-
tributable is subject to taxation on a net 
basis by the country referred to in sub-
paragraph (A), and 

(ii) such country allows a credit against 
its net basis tax for the full amount of the 
tax paid to such other foreign country. 

(C) Regulations 

The Secretary may prescribe such regula-
tions as may be appropriate to carry out this 
paragraph, including regulations to prevent 
the abuse of the exception provided by this 
paragraph and to treat other taxes as quali-
fied taxes. 

(5) Certain rules to apply 

For purposes of this subsection, the rules of 
paragraphs (3) and (4) of section 246(c) shall 
apply. 

(6) Treatment of bona fide sales 

If a person’s holding period is reduced by 
reason of the application of the rules of sec-
tion 246(c)(4) to any contract for the bona fide 
sale of stock, the determination of whether 
such person’s holding period meets the re-
quirements of paragraph (2) with respect to 
taxes deemed paid under section 902 or 960 
shall be made as of the date such contract is 
entered into. 

(7) Taxes allowed as deduction, etc. 

Sections 275 and 78 shall not apply to any 
tax which is not allowable as a credit under 
subsection (a) by reason of this subsection. 

(l) Minimum holding period for withholding 
taxes on gain and income other than divi-
dends etc. 

(1) In general 

In no event shall a credit be allowed under 
subsection (a) for any withholding tax (as de-
fined in subsection (k)) on any item of income 
or gain with respect to any property if— 
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(A) such property is held by the recipient 
of the item for 15 days or less during the 31- 
day period beginning on the date which is 15 
days before the date on which the right to 
receive payment of such item arises, or 

(B) to the extent that the recipient of the 
item is under an obligation (whether pursu-
ant to a short sale or otherwise) to make re-
lated payments with respect to positions in 
substantially similar or related property. 

This paragraph shall not apply to any dividend 
to which subsection (k) applies. 

(2) Exception for taxes paid by dealers 

(A) In general 

Paragraph (1) shall not apply to any quali-
fied tax with respect to any property held in 
the active conduct in a foreign country of a 
business as a dealer in such property. 

(B) Qualified tax 

For purposes of subparagraph (A), the term 
‘‘qualified tax’’ means a tax paid to a foreign 
country (other than the foreign country re-
ferred to in subparagraph (A)) if— 

(i) the item to which such tax is attrib-
utable is subject to taxation on a net basis 
by the country referred to in subparagraph 
(A), and 

(ii) such country allows a credit against 
its net basis tax for the full amount of the 
tax paid to such other foreign country. 

(C) Dealer 

For purposes of subparagraph (A), the term 
‘‘dealer’’ means— 

(i) with respect to a security, any person 
to whom paragraphs (1) and (2) of sub-
section (k) would not apply by reason of 
paragraph (4) thereof, and 

(ii) with respect to any other property, 
any person with respect to whom such 
property is described in section 1221(a)(1). 

(D) Regulations 

The Secretary may prescribe such regula-
tions as may be appropriate to carry out this 
paragraph, including regulations to prevent 
the abuse of the exception provided by this 
paragraph and to treat other taxes as quali-
fied taxes. 

(3) Exceptions 

The Secretary may by regulation provide 
that paragraph (1) shall not apply to property 
where the Secretary determines that the ap-
plication of paragraph (1) to such property is 
not necessary to carry out the purposes of this 
subsection. 

(4) Certain rules to apply 

Rules similar to the rules of paragraphs (5), 
(6), and (7) of subsection (k) shall apply for 
purposes of this subsection. 

(5) Determination of holding period 

Holding periods shall be determined for pur-
poses of this subsection without regard to sec-
tion 1235 or any similar rule. 

(m) Denial of foreign tax credit with respect to 
foreign income not subject to United States 
taxation by reason of covered asset acquisi-
tions 

(1) In general 

In the case of a covered asset acquisition, 
the disqualified portion of any foreign income 
tax determined with respect to the income or 
gain attributable to the relevant foreign as-
sets— 

(A) shall not be taken into account in de-
termining the credit allowed under sub-
section (a), and 

(B) in the case of a foreign income tax paid 
by a section 902 corporation (as defined in 
section 909(d)(5)), shall not be taken into ac-
count for purposes of section 902 or 960. 

(2) Covered asset acquisition 

For purposes of this section, the term ‘‘cov-
ered asset acquisition’’ means— 

(A) a qualified stock purchase (as defined 
in section 338(d)(3)) to which section 338(a) 
applies, 

(B) any transaction which— 
(i) is treated as an acquisition of assets 

for purposes of this chapter, and 
(ii) is treated as the acquisition of stock 

of a corporation (or is disregarded) for pur-
poses of the foreign income taxes of the 
relevant jurisdiction, 

(C) any acquisition of an interest in a part-
nership which has an election in effect under 
section 754, and 

(D) to the extent provided by the Sec-
retary, any other similar transaction. 

(3) Disqualified portion 

For purposes of this section— 

(A) In general 

The term ‘‘disqualified portion’’ means, 
with respect to any covered asset acquisi-
tion, for any taxable year, the ratio (ex-
pressed as a percentage) of— 

(i) the aggregate basis differences (but 
not below zero) allocable to such taxable 
year under subparagraph (B) with respect 
to all relevant foreign assets, divided by 

(ii) the income on which the foreign in-
come tax referred to in paragraph (1) is de-
termined (or, if the taxpayer fails to sub-
stantiate such income to the satisfaction 
of the Secretary, such income shall be de-
termined by dividing the amount of such 
foreign income tax by the highest mar-
ginal tax rate applicable to such income in 
the relevant jurisdiction). 

(B) Allocation of basis difference 

For purposes of subparagraph (A)(i)— 

(i) In general 

The basis difference with respect to any 
relevant foreign asset shall be allocated to 
taxable years using the applicable cost re-
covery method under this chapter. 

(ii) Special rule for disposition of assets 

Except as otherwise provided by the Sec-
retary, in the case of the disposition of any 
relevant foreign asset— 
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(I) the basis difference allocated to the 
taxable year which includes the date of 
such disposition shall be the excess of 
the basis difference with respect to such 
asset over the aggregate basis difference 
with respect to such asset which has 
been allocated under clause (i) to all 
prior taxable years, and 

(II) no basis difference with respect to 
such asset shall be allocated under 
clause (i) to any taxable year thereafter. 

(C) Basis difference 

(i) In general 

The term ‘‘basis difference’’ means, with 
respect to any relevant foreign asset, the 
excess of— 

(I) the adjusted basis of such asset im-
mediately after the covered asset acqui-
sition, over 

(II) the adjusted basis of such asset im-
mediately before the covered asset ac-
quisition. 

(ii) Built-in loss assets 

In the case of a relevant foreign asset 
with respect to which the amount de-
scribed in clause (i)(II) exceeds the amount 
described in clause (i)(I), such excess shall 
be taken into account under this sub-
section as a basis difference of a negative 
amount. 

(iii) Special rule for section 338 elections 

In the case of a covered asset acquisition 
described in paragraph (2)(A), the covered 
asset acquisition shall be treated for pur-
poses of this subparagraph as occurring at 
the close of the acquisition date (as de-
fined in section 338(h)(2)). 

(4) Relevant foreign assets 

For purposes of this section, the term ‘‘rel-
evant foreign asset’’ means, with respect to 
any covered asset acquisition, any asset (in-
cluding any goodwill, going concern value, or 
other intangible) with respect to such acquisi-
tion if income, deduction, gain, or loss attrib-
utable to such asset is taken into account in 
determining the foreign income tax referred to 
in paragraph (1). 

(5) Foreign income tax 

For purposes of this section, the term ‘‘for-
eign income tax’’ means any income, war prof-
its, or excess profits tax paid or accrued to any 
foreign country or to any possession of the 
United States. 

(6) Taxes allowed as a deduction, etc. 

Sections 275 and 78 shall not apply to any 
tax which is not allowable as a credit under 
subsection (a) by reason of this subsection. 

(7) Regulations 

The Secretary may issue such regulations or 
other guidance as is necessary or appropriate 
to carry out the purposes of this subsection, 
including to exempt from the application of 
this subsection certain covered asset acquisi-
tions, and relevant foreign assets with respect 
to which the basis difference is de minimis. 

(n) Cross reference 

(1) For deductions of income, war profits, and ex-
cess profits taxes paid to a foreign country or a pos-

session of the United States, see sections 164 and 
275. 

(2) For right of each partner to make election 
under this section, see section 703(b). 

(3) For right of estate or trust to the credit for 
taxes imposed by foreign countries and possessions 
of the United States under this section, see section 
642(a). 

(4) For reduction of credit for failure of a United 
States person to furnish certain information with 
respect to a foreign corporation or partnership con-
trolled by him, see section 6038. 

(Aug. 16, 1954, ch. 736, 68A Stat. 285; Pub. L. 
86–780, § 3(a), (b), Sept. 14, 1960, 74 Stat. 1013; Pub. 
L. 87–834, §§ 9(d)(3), 12(b)(1), Oct. 16, 1962, 76 Stat. 
1001, 1031; Pub. L. 88–272, title II, § 207(b)(7), Feb. 
26, 1964, 78 Stat. 42; Pub. L. 89–384, § 1(c)(2), Apr. 
8, 1966, 80 Stat. 102; Pub. L. 89–809, title I, 
§ 106(a)(4), (5), (b)(1), (2), Nov. 13, 1966, 80 Stat. 
1569; Pub. L. 91–172, title III, § 301(b)(9), title V, 
§ 506(a), Dec. 30, 1969, 83 Stat. 585, 634; Pub. L. 
92–178, title V, § 502(b)(1), Dec. 10, 1971, 85 Stat. 
549; Pub. L. 93–406, title II, §§ 2001(g)(2)(C), 
2002(g)(3), 2005(c)(5), Sept. 2, 1974, 88 Stat. 957, 
968, 991; Pub. L. 94–12, title VI, § 601(b), Mar. 29, 
1975, 89 Stat. 57; Pub. L. 94–455, title X, 
§§ 1031(b)(1), 1051(d), title XIX, § 1901(b)(1)(H)(iii), 
(37)(A), Oct. 4, 1976, 90 Stat. 1622, 1645, 1791, 1803; 
Pub. L. 95–600, title VII, § 701(u)(1)(A), (B), Nov. 6, 
1978, 92 Stat. 2912; Pub. L. 97–248, title II, 
§ 201(d)(8)(A), formerly § 201(c)(8)(A), 
§ 265(b)(2)(A)(iv), Sept. 3, 1982, 96 Stat. 420, 547, 
renumbered § 201(d)(8)(A), Pub. L. 97–448, title 
III, § 306(a)(1)(A)(i), Jan. 12, 1983, 96 Stat. 2400; 
Pub. L. 98–369, div. A, title IV, § 474(r)(20), title 
VI, § 612(e)(1), title VII, § 713(c)(1)(C), title VIII, 
§ 801(d)(1), July 18, 1984, 98 Stat. 843, 912, 957, 995; 
Pub. L. 99–509, title VIII, § 8041(a), Oct. 21, 1986, 
100 Stat. 1962; Pub. L. 99–514, title I, § 112(b)(3), 
title XII, § 1204(a), title XVIII, § 1876(p)(2), Oct. 
22, 1986, 100 Stat. 2109, 2532, 2902; Pub. L. 100–203, 
title X, § 10231(a), (b), Dec. 22, 1987, 101 Stat. 
1330–418, 1330–419; Pub. L. 100–647, title I, § 1012(j), 
title II, § 2003(c)(1), Nov. 10, 1988, 102 Stat. 3512, 
3598; Pub. L. 103–149, § 4(b)(8)(A), Nov. 23, 1993, 107 
Stat. 1505; Pub. L. 104–188, title I, § 1904(b)(2), 
Aug. 20, 1996, 110 Stat. 1912; Pub. L. 105–34, title 
X, § 1053(a), title XI, § 1142(e)(4), Aug. 5, 1997, 111 
Stat. 941, 983; Pub. L. 105–206, title VI, 
§ 6010(k)(3), July 22, 1998, 112 Stat. 815; Pub. L. 
106–200, title VI, § 601(a), May 18, 2000, 114 Stat. 
305; Pub. L. 108–311, title IV, § 406(g), Oct. 4, 2004, 
118 Stat. 1190; Pub. L. 108–357, title IV, § 405(b), 
title VIII, § 832(a), (b), Oct. 22, 2004, 118 Stat. 1498, 
1587, 1588; Pub. L. 109–135, title IV, § 403(aa)(2), 
Dec. 21, 2005, 119 Stat. 2630; Pub. L. 110–172, 
§ 11(g)(9), Dec. 29, 2007, 121 Stat. 2490; Pub. L. 
111–226, title II, § 212(a), Aug. 10, 2010, 124 Stat. 
2396.) 

REFERENCES IN TEXT 

The date of the enactment of the Tax Reform Act of 
1976, referred to in subsec. (g)(2), is the date of enact-
ment of Pub. L. 94–455, which was approved Oct. 4, 1976. 

The date of the enactment of the Tax Reform Act of 
1986, referred to in subsec. (g)(2), is the date of enact-
ment of Pub. L. 99–514, which was approved Oct. 22, 1986. 

The Arms Export Control Act, referred to in subsec. 
(j)(2)(A)(i), is Pub. L. 90–269, Oct. 22, 1968, 82 Stat. 1320, 
as amended, which is classified principally to chapter 
39 (§ 2751 et seq.) of Title 22, Foreign Relations and 
Intercourse. For complete classification of this Act to 
the Code, see Short Title note set out under section 
2751 of Title 22 and Tables. 
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Section 6(j) of the Export Administration Act of 1979, 
referred to in subsec. (j)(2)(A)(iv), is classified to sec-
tion 2405(j) of Title 50, Appendix, War and National De-
fense. 

Sections 15(a) and 15C(a) of the Securities Exchange 
Act of 1934, referred to in subsec. (k)(4)(A)(i), (ii), are 
classified to sections 78o(a) and 78o–5(a), respectively, 
of Title 15, Commerce and Trade. 

AMENDMENTS 

2010—Subsecs. (m), (n). Pub. L. 111–226 added subsec. 
(m) and redesignated former subsec. (m) as (n). 

2007—Subsec. (h). Pub. L. 110–172 struck out subsec. 
(h), which read as follows: ‘‘No credit shall be allowed 
under this section for any income, war profits, and ex-
cess profits taxes paid or accrued with respect to the 
foreign trade income (within the meaning of section 
923(b)) of a FSC, other than section 923(a)(2) non-ex-
empt income (within the meaning of section 927(d)(6)).’’ 

2005—Subsec. (l)(2)(C)(i). Pub. L. 109–135 struck out ‘‘if 
such security were stock’’ after ‘‘paragraph (4) there-
of’’. 

2004—Subsec. (b)(5). Pub. L. 108–357, § 405(b), sub-
stituted ‘‘any person’’ for ‘‘any individual’’. 

Subsec. (k). Pub. L. 108–357, § 832(b), inserted ‘‘on divi-
dends’’ after ‘‘taxes’’ in heading. 

Subsec. (k)(1)(A)(i). Pub. L. 108–311, § 406(g)(1), sub-
stituted ‘‘31-day period’’ for ‘‘30-day period’’. 

Subsec. (k)(3)(B). Pub. L. 108–311, § 406(g)(2), sub-
stituted ‘‘91-day period’’ for ‘‘90-day period’’ and ‘‘31- 
day period’’ for ‘‘30-day period’’. 

Subsecs. (l), (m). Pub. L. 108–357, § 832(a), added sub-
sec. (l) and redesignated former subsec. (l) as (m). 

2000—Subsec. (j)(5). Pub. L. 106–200 added par. (5). 
1998—Subsec. (k)(4)(A). Pub. L. 105–206 substituted 

‘‘business as a securities dealer’’ for ‘‘securities busi-
ness’’ in introductory provisions. 

1997—Subsec. (k). Pub. L. 105–34, § 1053(a), added sub-
sec. (k). Former subsec. (k) redesignated (l). 

Subsec. (l). Pub. L. 105–34, § 1053(a), redesignated sub-
sec. (k) as (l). 

Subsec. (l)(4). Pub. L. 105–34, § 1142(e)(4), which di-
rected amendment of subsec. (k)(4) by substituting 
‘‘foreign corporation or partnership’’ for ‘‘foreign cor-
poration’’, was executed to subsec. (l)(4) to reflect the 
probable intent of Congress and the redesignation of 
subsec. (k) as (l) by Pub. L. 105–34, § 1053(a). See above. 

1996—Subsec. (b)(5). Pub. L. 104–188 inserted at end 
‘‘Under rules or regulations prescribed by the Sec-
retary, in the case of any foreign trust of which the set-
tlor or another person would be treated as owner of any 
portion of the trust under subpart E but for section 
672(f), the allocable amount of any income, war profits, 
and excess profits taxes imposed by any foreign coun-
try or possession of the United States on the settlor or 
such other person in respect of trust income.’’ 

1993—Subsec. (j)(2)(C). Pub. L. 103–149 struck out 
heading and text of subpar. (C). Text read as follows: 

‘‘(i) IN GENERAL.—In addition to any period during 
which this subsection would otherwise apply to South 
Africa, this subsection shall apply to South Africa dur-
ing the period— 

‘‘(I) beginning on January 1, 1988, and 
‘‘(II) ending on the date the Secretary of State cer-

tifies to the Secretary of the Treasury that South Af-
rica meets the requirements of section 311(a) of the 
Comprehensive Anti-Apartheid Act of 1986 (as in ef-
fect on the date of the enactment of this subpara-
graph). 
‘‘(ii) SOUTH AFRICA DEFINED.—For purposes of clause 

(i), the term ‘South Africa’ has the meaning given to 
such term by paragraph (6) of section 3 of the Compre-
hensive Anti-Apartheid Act of 1986 (as so in effect).’’ 

1988—Subsec. (g)(2). Pub. L. 100–647, § 1012(j), inserted 
‘‘(as in effect on the day before the date of the enact-
ment of the Tax Reform Act of 1986)’’ after ‘‘section 
957(c)’’. 

Subsec. (j)(3). Pub. L. 100–647, § 2003(c)(1), inserted 
‘‘, etc.’’ at end of heading and substituted ‘‘Sections 275 
and 78’’ for ‘‘Section 275’’ in text. 

1987—Subsec. (j)(1). Pub. L. 100–203, § 10231(b), sub-
stituted ‘‘during which’’ for ‘‘to which’’ in subpar. (A) 
and ‘‘such country’’ for ‘‘any country so identified’’ in 
subpar. (B). 

Subsec. (j)(2)(C). Pub. L. 100–203, § 10231(a), added sub-
par. (C). 

1986—Subsec. (h). Pub. L. 99–514, § 1876(p)(2), inserted 
closing parenthesis after ‘‘section 927(d)(6)’’. 

Subsec. (i). Pub. L. 99–514, § 1204(a), added subsec. (i). 
Former subsec. (i) redesignated (j). 

Subsec. (i)(3). Pub. L. 99–514, § 112(b)(3), substituted 
‘‘section 642(a)’’ for ‘‘section 642(a)(1)’’. 

Subsec. (j). Pub. L. 99–509 added subsec. (j). Former 
subsec. (j) redesignated (k). 

Pub. L. 99–514, § 1204(a), redesignated former subsec. 
(i) as (j). 

Subsec. (k). Pub. L. 99–509 redesignated former sub-
sec. (j) as (k). 

1984—Subsec. (a). Pub. L. 98–369, § 612(e)(1), sub-
stituted ‘‘section 26(b)’’ for ‘‘section 25(b)’’. 

Pub. L. 98–369, § 474(r)(20), substituted ‘‘The credit 
shall not be allowed against any tax treated as a tax 
not imposed by this chapter under section 25(b)’’ for 
‘‘The credit shall not be allowed against the tax im-
posed by section 56 (relating to corporate minimum 
tax), against the tax imposed for the taxable year 
under section 72(m)(5)(B) (relating to 10 percent tax on 
premature distributions to owner-employees) section 
72(q)(1) (relating to 5-percent tax on premature dis-
tributions under annuity contracts),, against the tax 
imposed by section 402(e) (relating to tax on lump sum 
distributions), against the tax imposed for the taxable 
year by section 408(f) (relating to additional tax on in-
come from certain retirement accounts), against the 
tax imposed by section 531 (relating to the tax on accu-
mulated earnings), against the additional tax imposed 
for the taxable year under section 1351 (relating to re-
coveries of foreign expropriation losses), or against the 
personal holding company tax imposed by section 541’’. 

Pub. L. 98–369, § 713(c)(1)(C), substituted ‘‘premature 
distributions to key employees’’ for ‘‘premature dis-
tributions to owner-employees’’. 

Subsecs. (h), (i). Pub. L. 98–369, § 801(d)(1), added sub-
sec. (h) and redesignated former subsec. (h) as (i). 

1982—Subsec. (a). Pub. L. 97–248 substituted ‘‘(relating 
to corporate minimum tax)’’ for ‘‘(relating to minimum 
tax for tax preferences)’’ after ‘‘section 56’’, and in-
serted ‘‘section 72(q)(1) (relating to 5-percent tax on 
premature distributions under annuity contracts),’’ 
after ‘‘owner employees)’’. 

1978—Subsec. (g)(1). Pub. L. 95–600, § 701(u)(1)(A), in-
serted provisions prohibiting a deduction for any tax of 
a foreign country or possession of the United States 
which is paid or accrued with respect to any distribu-
tion from a corporation if a dividends received deduc-
tion is allowable with respect to that distribution from 
a corporation under part VIII of subchapter B. 

Subsec. (g)(2). Pub. L. 95–600, § 701(u)(1)(B), inserted 
provision relating to application of section 957(c) of 
this title. 

1976—Subsec. (a). Pub. L. 94–455, §§ 1031(b)(1), 
1901(b)(37)(A), struck out ‘‘under section 1333 (relating 
to war loss recoveries) or’’ after ‘‘imposed for the tax-
able year’’ and ‘‘applicable’’ after ‘‘subject to the’’. 

Subsec. (b). Pub. L. 94–455, § 1031(b)(1), struck out ‘‘ap-
plicable’’ after ‘‘Subject to the’’. 

Subsec. (d). Pub. L. 94–455, § 1051(d)(1), struck out pro-
visions relating to corporations receiving a large per-
centage of their gross receipts from sources within a 
possession of the United States and a corporation orga-
nized under the China Trade Act, 1922 (15 U.S.C. chapter 
4). 

Subsecs. (g), (h). Pub. L. 94–455, §§ 1051(d)(2), 
1901(b)(1)(H)(iii), added subsec. (g), redesignated former 
subsec. (g) as (h), and, as redesignated, substituted 
‘‘section 642(a)(1)’’ for ‘‘section 642(a)(2)’’ in par. (3). 

1975—Subsecs. (f), (g). Pub. L. 94–12 added subsec. (f) 
and redesignated former subsec. (f) as (g). 

1974—Subsec. (a). Pub. L. 93–460 inserted references to 
the tax imposed for the taxable year under section 
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72(m)(5)(B) (relating to 10 percent tax on premature dis-
tributions to owner-employees), the tax imposed for the 
taxable year by section 408(f) (relating to additional 
tax on income from certain retirement accounts), and 
the tax imposed by section 402(e) (relating to tax on 
lump sum distributions). 

1971—Subsec. (d). Pub. L. 92–178 inserted provision for 
treatment of dividends from a DISC or former DISC as 
dividends from a foreign corporation to the extent such 
dividends are treated under part I as income from 
sources without the United States. 

1969—Subsec. (a). Pub. L. 91–172, § 301(b)(9), inserted 
‘‘against the tax imposed by section 56 (relating to 
minimum tax for tax preferences),’’ after ‘‘not be al-
lowed’’ in last sentence. 

Subsecs. (e), (f). Pub. L. 91–172, § 506(a), added subsec. 
(e) and redesignated former subsec. (e) as (f). 

1966—Subsec. (a). Pub. L. 89–384 added the additional 
tax imposed under section 1351 (relating to recoveries 
of foreign expropriation losses) to the list of taxes 
against which the foreign tax credit may not be al-
lowed. 

Subsec. (b)(3). Pub. L. 89–809, § 106(b)(1), struck out 
provisions which made the allowance of the credit de-
pendent upon whether the foreign country of which the 
alien resident was a citizen or subject, in imposing such 
taxes, allowed a similar credit to citizens of the United 
States residing in such country. 

Subsec. (b)(4), (5). Pub. L. 89–809, § 106(a)(4), (5), added 
par. (4), redesignated former par. (4) as (5) and inserted 
reference to par. (4). 

Subsecs. (c) to (e). Pub. L. 89–809, § 106(b)(2), added 
subsec. (c) and redesignated former subsecs. (c) and (d) 
as (d) and (e), respectively. 

1964—Subsec. (d)(1). Pub. L. 88–272 inserted reference 
to section 275. 

1962—Subsec. (a). Pub. L. 87–834, § 12(b)(1), substituted 
‘‘sections 902 and 960’’ for ‘‘section 902’’. 

Subsec. (d)(4). Pub. L. 87–834, § 9(d)(3), added par. (4). 
1960—Subsec. (a). Pub. L. 86–780, § 3(a), (b), inserted 

‘‘applicable’’ before ‘‘limitation’’ and substituted 
‘‘Such choice for any taxable year may be made or 
changed at any time before the expiration of the period 
prescribed for making a claim for credit or refund of 
the tax imposed by this chapter for such taxable year’’ 
for ‘‘Such choice may be made or changed at any time 
prior to the expiration of the period prescribed for 
making a claim for credit or refund of the tax against 
which the credit is allowable.’’ 

Subsec. (b). Pub. L. 86–780, § 3(b), inserted ‘‘applica-
ble’’ before ‘‘limitation’’. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–226, title II, § 212(b), Aug. 10, 2010, 124 Stat. 
2398, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section] shall apply to covered asset acquisitions (as 
defined in section 901(m)(2) of the Internal Revenue 
Code of 1986, as added by this section) after December 
31, 2010. 

‘‘(2) TRANSITION RULE.—The amendments made by 
this section shall not apply to any covered asset acqui-
sition (as so defined) with respect to which the trans-
feror and the transferee are not related if such acquisi-
tion is— 

‘‘(A) made pursuant to a written agreement which 
was binding on January 1, 2011, and at all times 
thereafter, 

‘‘(B) described in a ruling request submitted to the 
Internal Revenue Service on or before July 29, 2010, or 

‘‘(C) described on or before January 1, 2011, in a 
public announcement or in a filing with the Securi-
ties and Exchange Commission. 
‘‘(3) RELATED PERSONS.—For purposes of this sub-

section, a person shall be treated as related to another 
person if the relationship between such persons is de-
scribed in section 267 or 707(b) of the Internal Revenue 
Code of 1986.’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–135 effective as if included 
in the provision of the American Jobs Creation Act of 
2004, Pub. L. 108–357, to which such amendment relates, 
see section 403(nn) of Pub. L. 109–135, set out as a note 
under section 26 of this title. 

EFFECTIVE DATE OF 2004 AMENDMENTS 

Pub. L. 108–357, title IV, § 405(c), Oct. 22, 2004, 118 Stat. 
1498, provided that: ‘‘The amendments made by this 
section [amending this section and section 902 of this 
title] shall apply to taxes of foreign corporations for 
taxable years of such corporations beginning after the 
date of the enactment of this Act [Oct. 22, 2004].’’ 

Pub. L. 108–357, title VIII, § 832(c), Oct. 22, 2004, 118 
Stat. 1588, provided that: ‘‘The amendments made by 
this section [amending this section] shall apply to 
amounts paid or accrued more than 30 days after the 
date of the enactment of this Act [Oct. 22, 2004].’’ 

Amendment by Pub. L. 108–311 effective as if included 
in the provisions of the Taxpayer Relief Act of 1997, 
Pub. L. 105–34, to which such amendment relates, see 
section 406(h) of Pub. L. 108–311, set out as a note under 
section 55 of this title. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Pub. L. 106–200, title VI, § 601(b), May 18, 2000, 114 Stat. 
305, provided that: ‘‘The amendment made by this sec-
tion [amending this section] shall apply on or after 
February 1, 2001.’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–206 effective, except as 
otherwise provided, as if included in the provisions of 
the Taxpayer Relief Act of 1997, Pub. L. 105–34, to which 
such amendment relates, see section 6024 of Pub. L. 
105–206, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by section 1053(a) of Pub. L. 105–34 appli-
cable to dividends paid or accrued more than 30 days 
after Aug. 5, 1997, see section 1053(c) of Pub. L. 105–34, 
set out as a note under section 853 of this title. 

Amendment by section 1142(e)(4) of Pub. L. 105–34 ap-
plicable to annual accounting periods beginning after 
Aug. 5, 1997, see section 1142(f) of Pub. L. 105–34, set out 
as a note under section 318 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 effective Aug. 20, 1996, 
with exception for certain trusts, see section 1904(d) of 
Pub. L. 104–188, set out as a note under section 643 of 
this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 1012(j) of Pub. L. 100–647 effec-
tive, except as otherwise provided, as if included in the 
provision of the Tax Reform Act of 1986, Pub. L. 99–514, 
to which such amendment relates, see section 1019(a) of 
Pub. L. 100–647, set out as a note under section 1 of this 
title. 

Section 2003(c)(2) of Pub. L. 100–647 provided that: 
‘‘The amendments made by paragraph (1) [amending 
this section] shall take effect on January 1, 1987.’’ 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 10231(c) of Pub. L. 100–203 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1987.’’ 

EFFECTIVE DATE OF 1986 AMENDMENTS 

Amendment by section 112(b)(3) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
see section 151(a) of Pub. L. 99–514, set out as a note 
under section 1 of this title. 

Section 1204(b) of Pub. L. 99–514 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
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tion] shall apply to foreign taxes paid or accrued in 
taxable years beginning after December 31, 1986.’’ 

Amendment by section 1876(p)(2) of Pub. L. 99–514 ef-
fective, except as otherwise provided, as if included in 
the provisions of the Tax Reform Act of 1984, Pub. L. 
98–369, div. A, to which such amendment relates, see 
section 1881 of Pub. L. 99–514, set out as a note under 
section 48 of this title. 

Section 8041(c) of Pub. L. 99–509 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 952 of this title] shall take effect on 
January 1, 1987.’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 474(r)(20) of Pub. L. 98–369 ap-
plicable to taxable years beginning after Dec. 31, 1983, 
and to carrybacks from such years, see section 475(a) of 
Pub. L. 98–369, set out as a note under section 21 of this 
title. 

Amendment by section 612(e)(1) of Pub. L. 98–369 ap-
plicable to interest paid or accrued after Dec. 31, 1984, 
on indebtedness incurred after Dec. 31, 1984, see section 
612(g) of Pub. L. 98–369, set out as an Effective Date 
note under section 25 of this title. 

Amendment by section 713(c)(1)(C) of Pub. L. 98–369 
effective as if included in the provision of the Tax Eq-
uity and Fiscal Responsibility Act of 1982, Pub. L. 
97–248, to which such amendment relates, see section 
715 of Pub. L. 98–369, set out as a note under section 31 
of this title. 

Amendment by section 801(d)(1) of Pub. L. 98–369 ap-
plicable to transactions after Dec. 31, 1984, in taxable 
years ending after such date, see section 805(a)(1) of 
Pub. L. 98–369, as amended, set out as a note under sec-
tion 245 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by section 201(d)(8)(A) of Pub. L. 97–248 
applicable to taxable years beginning after Dec. 31, 
1982, see section 201(e)(1) of Pub. L. 97–248, set out as a 
note under section 5 of this title. 

Amendment by section 265(b)(2)(A)(iv) of Pub. L. 
97–248 applicable to distributions after Dec. 31, 1982, see 
section 265(c)(2) of Pub. L. 97–248, set out as a note 
under section 72 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 701(u)(1)(C) of Pub. L. 95–600, as amended by 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided 
that: ‘‘The amendment made by subparagraph (A) 
[amending this section] shall apply as if included in 
section 901(g) of the Internal Revenue Code of 1986 [for-
merly I.R.C. 1954] as added by section 1051(d)(2) of the 
Tax Reform Act of 1976 [section 1051(d)(2) of Pub. L. 
94–455]. The amendments made by subparagraph (B) 
[amending this section] shall apply to distributions 
made after the date of the enactment of this Act [Nov. 
6, 1978] in taxable years ending after such date.’’ 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1031(b)(1) of Pub. L. 94–455 ap-
plicable to taxable years beginning after Dec. 31, 1975, 
with certain exceptions, see section 1031(c) of Pub. L. 
94–455, set out as a note under section 904 of this title. 

Amendment by section 1051(d)(1) of Pub. L. 94–455 ap-
plicable to taxable years beginning after Dec. 31, 1975, 
with certain exceptions, and the provisions of subsec. 
(g) not to apply to any tax imposed by a possession of 
the United States with respect to the complete liquida-
tion occurring before Jan. 1, 1979, of a corporation to 
the extent that such tax is attributable to earnings and 
profits accumulated by such corporation during periods 
ending before Jan. 1, 1976, see section 1051(i) of Pub. L. 
94–455, set out as a note under section 27 of this title. 

Amendment by section 1901(b)(1)(H)(iii), (37)(A) of 
Pub. L. 94–455 applicable with respect to taxable years 
beginning after Dec. 31, 1976, see section 1901(d) of Pub. 
L. 94–455, set out as a note under section 2 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–12 applicable to taxable 
years ending after Dec. 31, 1974, see section 601(d) of 
Pub. L. 94–12, set out as an Effective Date note under 
section 907 of this title. 

EFFECTIVE DATE OF 1974 AMENDMENT 

Amendment by section 2001(g)(2)(C) of Pub. L. 93–406, 
which inserted reference to the tax imposed for the tax-
able year under section 72(m)(5)(B) (relating to 10 per-
cent tax on premature distributions to owner-employ-
ees), applicable to distributions made in taxable years 
beginning after Dec. 31, 1975, see section 2001(i)(4) of 
Pub. L. 93–406, set out as a note under section 72 of this 
title. 

Amendment by section 2002(g)(3) of Pub. L. 93–406, 
which inserted reference to the tax imposed for the tax-
able year by section 408(f) (relating to additional tax on 
income from certain retirement accounts), effective on 
Jan. 1, 1975, see section 2002(i)(2) of Pub. L. 93–406, set 
out as an Effective Date note under section 4973 of this 
title. 

Amendment by section 2005(c)(5) of Pub. L. 93–406, 
which inserted reference to the tax imposed for the tax-
able year under section 402(e) (relating to tax on lump 
sum distributions), applicable only with respect to dis-
tributions or payments made after Dec. 31, 1973, in tax-
able years beginning after Dec. 31, 1973, see section 
2005(d) of Pub. L. 93–406, set out as a note under section 
402 of this title. 

EFFECTIVE DATE OF 1971 AMENDMENT 

Amendment by Pub. L. 92–178 applicable with respect 
to taxable years ending after Dec. 31, 1971, except that 
a corporation may not be a DISC for any taxable year 
beginning before Jan. 1, 1972, see section 507 of Pub. L. 
92–178, set out as an Effective Date note under section 
991 of this title. 

EFFECTIVE DATE OF 1969 AMENDMENT 

Amendment by section 301(b)(9) of Pub. L. 91–172 ap-
plicable to taxable years ending after Dec. 31, 1969, see 
section 301(c) of Pub. L. 91–172, set out as a note under 
section 5 of this title. 

Section 506(c) of Pub. L. 91–172 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 904 of this title] shall apply with re-
spect to taxable years beginning after December 31, 
1969.’’ 

EFFECTIVE DATE OF 1966 AMENDMENTS 

Amendment by section 106(a)(4), (5) of Pub. L. 89–809 
applicable with respect to taxable years beginning after 
Dec. 31, 1966, see section 106(a)(6) of Pub. L. 89–809, set 
out as a note under section 874 of this title. 

Section 106(b)(4) of Pub. L. 89–809 provided that: ‘‘The 
amendments made by this subsection (other than para-
graph (3)) [amending this section] shall apply with re-
spect to taxable years beginning after December 31, 
1966. The amendment made by paragraph (3) [amending 
section 2014 of this title] shall apply with respect to es-
tates of decedents dying after the date of enactment of 
this Act [Nov. 13, 1966].’’ 

Amendment by Pub. L. 89–384 applicable with respect 
to amounts received after December 31, 1964, in respect 
of foreign expropriation losses (as defined in section 
1351(b) of this title) sustained after December 31, 1958, 
see section 2 of Pub. L. 89–384, set out as an Effective 
Date note under section 1351 of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–272 applicable to taxable 
years beginning after Dec. 31, 1963, see section 207(c) of 
Pub. L. 88–272, set out as a note under section 164 of 
this title. 

EFFECTIVE DATE OF 1962 AMENDMENT 

Amendment by section 12(b)(1) of Pub. L. 87–834 appli-
cable with respect to taxable years of foreign corpora-
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tions beginning after Dec. 31, 1962, and to taxable years 
of United States shareholders within which or with 
which such taxable years of such foreign corporations 
end, see section 12(c) of Pub. L. 87–834, set out as an Ef-
fective Date note under section 951 of this title. 

EFFECTIVE DATE OF 1960 AMENDMENT 

Amendment by section 3(a) of Pub. L. 86–780 applica-
ble to taxable years beginning after Dec. 31, 1960, and 
amendment by section 3(b) of Pub. L. 86–780 applicable 
to taxable years beginning after Dec. 31, 1953, and end-
ing after Aug. 16, 1954, see section 4 of Pub. L. 86–780, 
set out as a note under section 904 of this title. 

EFFECT OF AMENDMENT BY PUB. L. 103–149 ON 
REVENUE RULING 92–62 

Amendment by section 4(b)(8)(A) of Pub. L. 103–149 
not to be construed as affecting any of the transitional 
rules contained in Revenue Ruling 92–62 which apply by 
reason of the termination of the period for which sub-
sec. (j) of this section was applicable to South Africa, 
see section 4(b)(8)(B) of Pub. L. 103–149 set out in a Re-
peal of Chapter; South African Democratic Transition 
Support note under section 5001 of Title 22, Foreign Re-
lations and Intercourse. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

§ 902. Deemed paid credit where domestic cor-
poration owns 10 percent or more of voting 
stock of foreign corporation 

(a) Taxes paid by foreign corporation treated as 
paid by domestic corporation 

For purposes of this subpart, a domestic cor-
poration which owns 10 percent or more of the 
voting stock of a foreign corporation from which 
it receives dividends in any taxable year shall be 
deemed to have paid the same proportion of such 
foreign corporation’s post-1986 foreign income 
taxes as— 

(1) the amount of such dividends (determined 
without regard to section 78), bears to 

(2) such foreign corporation’s post-1986 un-
distributed earnings. 

(b) Deemed taxes increased in case of certain 
lower tier corporations 

(1) In general 

If— 
(A) any foreign corporation is a member of 

a qualified group, and 
(B) such foreign corporation owns 10 per-

cent or more of the voting stock of another 
member of such group from which it receives 
dividends in any taxable year, 

such foreign corporation shall be deemed to 
have paid the same proportion of such other 
member’s post-1986 foreign income taxes as 
would be determined under subsection (a) if 
such foreign corporation were a domestic cor-
poration. 

(2) Qualified group 

For purposes of paragraph (1), the term 
‘‘qualified group’’ means— 

(A) the foreign corporation described in 
subsection (a), and 

(B) any other foreign corporation if— 
(i) the domestic corporation owns at 

least 5 percent of the voting stock of such 
other foreign corporation indirectly 
through a chain of foreign corporations 
connected through stock ownership of at 
least 10 percent of their voting stock, 

(ii) the foreign corporation described in 
subsection (a) is the first tier corporation 
in such chain, and 

(iii) such other corporation is not below 
the sixth tier in such chain. 

The term ‘‘qualified group’’ shall not include 
any foreign corporation below the third tier in 
the chain referred to in clause (i) unless such 
foreign corporation is a controlled foreign cor-
poration (as defined in section 957) and the do-
mestic corporation is a United States share-
holder (as defined in section 951(b)) in such for-
eign corporation. Paragraph (1) shall apply to 
those taxes paid by a member of the qualified 
group below the third tier only with respect to 
periods during which it was a controlled for-
eign corporation. 

(c) Definitions and special rules 

For purposes of this section— 

(1) Post-1986 undistributed earnings 

The term ‘‘post-1986 undistributed earnings’’ 
means the amount of the earnings and profits 
of the foreign corporation (computed in ac-
cordance with sections 964(a) and 986) accumu-
lated in taxable years beginning after Decem-
ber 31, 1986— 

(A) as of the close of the taxable year of 
the foreign corporation in which the divi-
dend is distributed, and 

(B) without diminution by reason of divi-
dends distributed during such taxable year. 

(2) Post-1986 foreign income taxes 

The term ‘‘post-1986 foreign income taxes’’ 
means the sum of— 

(A) the foreign income taxes with respect 
to the taxable year of the foreign corpora-
tion in which the dividend is distributed, and 

(B) the foreign income taxes with respect 
to prior taxable years beginning after De-
cember 31, 1986, to the extent such foreign 
taxes were not attributable to dividends dis-
tributed by the foreign corporation in prior 
taxable years. 

(3) Special rule where foreign corporation first 
qualifies after December 31, 1986 

(A) In general 

If the 1st day on which the requirements of 
subparagraph (B) are met with respect to 
any foreign corporation is in a taxable year 
of such corporation beginning after Decem-
ber 31, 1986, the post-1986 undistributed earn-
ings and the post-1986 foreign income taxes 
of such foreign corporation shall be deter-
mined by taking into account only periods 
beginning on and after the 1st day of the 1st 
taxable year in which such requirements are 
met. 



Page 1897 TITLE 26—INTERNAL REVENUE CODE § 902 

(B) Ownership requirements 

The requirements of this subparagraph are 
met with respect to any foreign corporation 
if— 

(i) 10 percent or more of the voting stock 
of such foreign corporation is owned by a 
domestic corporation, or 

(ii) the requirements of subsection (b)(2) 
are met with respect to such foreign cor-
poration. 

(4) Foreign income taxes 

(A) In general 

The term ‘‘foreign income taxes’’ means 
any income, war profits, or excess profits 
taxes paid by the foreign corporation to any 
foreign country or possession of the United 
States. 

(B) Treatment of deemed taxes 

Except for purposes of determining the 
amount of the post-1986 foreign income taxes 
of a sixth tier foreign corporation referred to 
in subsection (b)(2), the term ‘‘foreign in-
come taxes’’ includes any such taxes deemed 
to be paid by the foreign corporation under 
this section. 

(5) Accounting periods 

In the case of a foreign corporation the in-
come, war profits, and excess profits taxes of 
which are determined on the basis of an ac-
counting period of less than 1 year, the word 
‘‘year’’ as used in this subsection shall be con-
strued to mean such accounting period. 

(6) Treatment of distributions from earnings 
before 1987 

(A) In general 

In the case of any dividend paid by a for-
eign corporation out of accumulated profits 
(as defined in this section as in effect on the 
day before the date of the enactment of the 
Tax Reform Act of 1986) for taxable years be-
ginning before the 1st taxable year taken 
into account in determining the post-1986 
undistributed earnings of such corporation— 

(i) this section (as amended by the Tax 
Reform Act of 1986) shall not apply, but 

(ii) this section (as in effect on the day 
before the date of the enactment of such 
Act) shall apply. 

(B) Dividends paid first out of post-1986 
earnings 

Any dividend in a taxable year beginning 
after December 31, 1986, shall be treated as 
made out of post-1986 undistributed earnings 
to the extent thereof. 

(7) Constructive ownership through partner-
ships 

Stock owned, directly or indirectly, by or 
for a partnership shall be considered as being 
owned proportionately by its partners. Stock 
considered to be owned by a person by reason 
of the preceding sentence shall, for purposes of 
applying such sentence, be treated as actually 
owned by such person. The Secretary may pre-
scribe such regulations as may be necessary to 
carry out the purposes of this paragraph, in-
cluding rules to account for special partner-

ship allocations of dividends, credits, and 
other incidents of ownership of stock in deter-
mining proportionate ownership. 

(8) Regulations 

The Secretary shall provide such regulations 
as may be necessary or appropriate to carry 
out the provisions of this section and section 
960, including provisions which provide for the 
separate application of this section and sec-
tion 960 to reflect the separate application of 
section 904 to separate types of income and 
loss. 

(d) Cross references 

(1) For inclusion in gross income of an amount 
equal to taxes deemed paid under subsection (a), 
see section 78. 

(2) For application of subsections (a) and (b) with 
respect to taxes deemed paid in a prior taxable year 
by a United States shareholder with respect to a 
controlled foreign corporation, see section 960. 

(3) For reduction of credit with respect to divi-
dends paid out of post-1986 undistributed earnings 
for years for which certain information is not fur-
nished, see section 6038. 

(Aug. 16, 1954, ch. 736, 68A Stat. 286; Pub. L. 
86–780, § 6(b)(2), Sept. 14, 1960, 74 Stat. 1016; Pub. 
L. 87–834, § 9(a), Oct. 16, 1962, 76 Stat. 999; Pub. L. 
91–684, §§ 1, 2, Jan. 12, 1971, 84 Stat. 2068, 2069; 
Pub. L. 94–12, title VI, § 602(c)(6), Mar. 29, 1975, 89 
Stat. 59; Pub. L. 94–455, title X, § 1033(a), Oct. 4, 
1976, 90 Stat. 1626; Pub. L. 99–514, title XII, 
§ 1202(a), Oct. 22, 1986, 100 Stat. 2528; Pub. L. 
100–647, title I, § 1012(b)(1), (2), Nov. 10, 1988, 102 
Stat. 3496; Pub. L. 105–34, title XI, §§ 1113(a), 
1163(a), Aug. 5, 1997, 111 Stat. 970, 987; Pub. L. 
108–357, title IV, § 405(a), Oct. 22, 2004, 118 Stat. 
1498.) 

REFERENCES IN TEXT 

The date of the enactment of the Tax Reform Act of 
1986, referred to in subsec. (c)(6)(A), is the date of enact-
ment of Pub. L. 99–514, which was approved Oct. 22, 1986. 

The Tax Reform Act of 1986, referred to in subsec. 
(c)(6)(A)(i), is Pub. L. 99–514, Oct. 22, 1986, 100 Stat. 2085. 
For complete classification of this Act to the Code, see 
Tables. 

AMENDMENTS 

2004—Subsec. (c)(7), (8). Pub. L. 108–357 added par. (7) 
and redesignated former par. (7) as (8). 

1997—Subsec. (b). Pub. L. 105–34, § 1113(a)(1), amended 
subsec. (b) generally. Prior to amendment, subsec. (b) 
consisted of pars. (1) to (3) relating to deemed taxes in-
creased in case of certain 2nd and 3rd tier foreign cor-
porations. 

Subsec. (c)(2)(B). Pub. L. 105–34, § 1163(a), substituted 
‘‘attributable to’’ for ‘‘deemed paid with respect to’’. 

Subsec. (c)(3). Pub. L. 105–34, § 1113(a)(2)(C), sub-
stituted ‘‘where foreign corporation first qualifies’’ for 
‘‘where domestic corporation acquires 10 percent of for-
eign corporation’’ in heading. 

Pub. L. 105–34, § 1113(a)(2)(D), struck out ‘‘ownership’’ 
after ‘‘on which the’’ and ‘‘in which such’’ in subpar. 
(A) and before ‘‘requirements of this subparagraph’’ in 
introductory provisions of subpar. (B). 

Subsec. (c)(3)(B). Pub. L. 105–34, § 1113(a)(2)(A), in-
serted ‘‘or’’ at end of cl. (i), added cl. (ii), and struck 
out former cls. (ii) and (iii) which read as follows: 

‘‘(ii) the requirements of subsection (b)(3)(A) are met 
with respect to such foreign corporation and 10 percent 
or more of the voting stock of such foreign corporation 
is owned by another foreign corporation described in 
clause (i), or 

‘‘(iii) the requirements of subsection (b)(3)(B) are met 
with respect to such foreign corporation and 10 percent 
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or more of the voting stock of such foreign corporation 
is owned by another foreign corporation described in 
clause (ii).’’ 

Subsec. (c)(4)(B). Pub. L. 105–34, § 1113(a)(2)(B), sub-
stituted ‘‘sixth tier foreign corporation’’ for ‘‘3rd for-
eign corporation’’. 

1988—Subsec. (c)(1). Pub. L. 100–647, § 1012(b)(2), sub-
stituted ‘‘sections 964(a) and 986’’ for ‘‘sections 964 and 
986’’. 

Subsec. (c)(7). Pub. L. 100–647, § 1012(b)(1), substituted 
‘‘section 960’’ for ‘‘secton 960’’ and ‘‘this section and 
section 960’’ for second reference to ‘‘this section’’. 

1986—Pub. L. 99–514 amended section generally, sub-
stituting ‘‘Deemed paid credit where domestic corpora-
tion owns 10 percent or more of voting stock of foreign 
corporation’’ for ‘‘Credit for corporate stockholder in 
foreign corporation’’ as section catchline and substitut-
ing present provisions generally relating to post-1986 
earnings and taxes for former provisions which had pro-
vided in subsec. (a) for a general rule with respect to 
treatment of taxes paid by foreign corporations, in sub-
sec. (b) for treatment of taxes by a foreign subsidiary 
of first and second foreign corporations, in subsec. (c) 
for rules defining accumulated profits and determining 
accounting periods, and in subsec. (d) for cross ref-
erences. 

1976—Pub. L. 94–455, § 1033(a), struck out provisions by 
which dividends from less developed country corpora-
tions are not grossed-up by the amount of foreign taxes 
paid on the underlying income and the deemed-paid for-
eign tax credits attributable to those dividends are re-
duced proportionately, struck out subsec. (d) which de-
fined less developed country corporations, and redesig-
nated subsec. (e) as (d). 

1975—Subsec. (d). Pub. L. 94–12 substituted ‘‘para-
graph (3) or (4)’’, ‘‘paragraph (3)’’, ‘‘paragraph (3)(A)’’, 
and ‘‘paragraph (3)(B)’’ for ‘‘section 955(c)(1) or (2)’’, 
‘‘section 955(c)(1)’’, ‘‘section 955(c)(1)(A)’’, and ‘‘section 
955(c)(1)(B)’’, respectively, in existing provisions and 
added pars. (3), (4), and (5) and provisions following par. 
(5). 

1971—Subsec. (b). Pub. L. 91–684, § 1, substituted ‘‘For-
eign subsidiary of first and second foreign corporation’’ 
for ‘‘Foreign subsidiary of foreign corporation’’ in 
heading, designated existing provisions as par. (1) and 
inserted terminology denominating corporations in-
volved as first foreign corporation and second foreign 
corporation, and reduced the ownership percentage re-
quirement in voting stock from 50 percent to 10 percent 
between the first and second foreign corporations, and 
added pars. (2) and (3). 

Subsec. (c)(1)(A). Pub. L. 91–684, § 2(1), substituted 
‘‘(b)(1)(A), and (b)(2)(A)’’ for ‘‘and (b)(1)’’. 

Subsec. (c)(1)(B). Pub. L. 91–684, § 2(2), substituted 
‘‘(b)(1)(B), and (b)(2)(B)’’ for ‘‘and (b)(2)’’. 

1962—Subsec. (a). Pub. L. 87–834 limited provisions 
which required a domestic corporation owning at least 
10 per cent of the voting stock of a foreign corporation 
from which it receives dividends in any taxable year to 
be deemed to have paid the same proportion of any in-
come, war profits, or excess profits taxes paid or 
deemed to be paid by such foreign corporation to any 
foreign country or to any possession of the United 
States which the amount of such dividends bears to the 
amount of accumulated profits to those cases where a 
foreign corporation paid such dividends out of accumu-
lated profits of a year for which such foreign corpora-
tion is a less developed country corporation, and in-
serted provisions requiring, in the case of a domestic 
corporation which owns at least 10 percent of the vot-
ing stock of a foreign corporation from which it re-
ceives dividends in a taxable year, to the extent such 
dividends are paid by such foreign corporation out of 
accumulated profits of a year for which such foreign 
corporation is not a less developed country corpora-
tion, to be deemed to have paid the same proportion of 
any income, war profits, or excess profits taxes paid or 
deemed to be paid by such foreign corporation to any 
foreign country or to any possession of the United 
States on or with respect to such accumulated profits, 

which the amount of such dividends (determined with-
out regard to section 78) bears to the amount of such 
accumulated profits in excess of such income, war prof-
its, and excess profits taxes (other than those deemed 
paid). 

Subsec. (b). Pub. L. 87–834 substituted ‘‘from which 
such dividends were paid which— 

‘‘(1) for purposes of applying subsection (a)(1), the 
amount of such dividends bears to the amount of the 
accumulated profits (as defined in subsection 
(c)(1)(A)) of such other foreign corporation from 
which such dividends were paid in excess of such in-
come, war profits, and excess profits taxes, or 

‘‘(2) for purposes of applying subsection (a)(2), the 
amount of such dividends bears to the amount of the 
accumulated profits (as defined in subsection 
(c)(1)(B)) of such other foreign corporation from 
which such dividends were paid’’ 

for ‘‘from which such dividends were paid, which the 
amount of such dividends bears to the amount of such 
accumulated profits’’. 

Subsec. (c). Pub. L. 87–834 defined ‘‘accumulated prof-
its’’ for purposes of subsecs. (a)(1) and (b)(1) as meaning 
the amount of its gains, profits, or income computed 
without reduction by the amount of the income, war 
profits, and excess profits taxes imposed on or with re-
spect to such profits or income by and foreign country 
or any possession of the United States, and limited pro-
visions defining ‘‘accumulated profits’’ as the amount 
of its gains, profits, or income in excess of the income, 
war profits, and excess profits taxes imposed on or with 
respect to such profits or income to subsecs. (a)(2) and 
(b)(2). 

Subsec. (d). Pub. L. 87–834 substituted provisions de-
fining ‘‘less developed country corporation’’ for provi-
sions which established special rules for certain whol-
ly-owned foreign corporations. 

Subsec. (e). Pub. L. 87–834 designated existing provi-
sions as par. (3) and added pars. (1) and (2). 

1960—Subsec. (e). Pub. L. 86–780 added subsec. (e). 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable to taxes of 
foreign corporations for taxable years of such corpora-
tions beginning after Oct. 22, 2004, see section 405(c) of 
Pub. L. 108–357, set out as a note under section 901 of 
this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1113(c) of Pub. L. 105–34 provided that: 
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [amending this section and section 960 of this title] 
shall apply to taxes of foreign corporations for taxable 
years of such corporations beginning after the date of 
enactment of this Act [Aug. 5, 1997]. 

‘‘(2) SPECIAL RULE.—In the case of any chain of for-
eign corporations described in clauses (i) and (ii) of sec-
tion 902(b)(2)(B) of the Internal Revenue Code of 1986 (as 
amended by this section), no liquidation, reorganiza-
tion, or similar transaction in a taxable year beginning 
after the date of the enactment of this Act shall have 
the effect of permitting taxes to be taken into account 
under section 902 of the Internal Revenue Code of 1986 
which could not have been taken into account under 
such section but for such transaction.’’ 

Section 1163(c) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 904 of this title] shall take effect on 
the date of the enactment of this Act [Aug. 5, 1997].’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 1202(e) of Pub. L. 99–514 provided that: ‘‘The 
amendments made by this section [amending this sec-
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tion and sections 960 and 6038 of this title] shall apply 
to distributions by foreign corporations out of, and to 
inclusions under section 951(a) of the Internal Revenue 
Code of 1986 attributable to, earnings and profits for 
taxable years beginning after December 31, 1986.’’ 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 1033(c) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendments made by this section [amending this 
section and sections 78, 535, 545, and 960 of this title] 
shall apply— 

‘‘(1) in respect of any distribution received by a do-
mestic corporation after December 31, 1977, and 

‘‘(2) in respect of any distribution received by a do-
mestic corporation before January 1, 1978, in a tax-
able year of such corporation beginning after Decem-
ber 31, 1975, but only to the extent that such distribu-
tion is made out of the accumulated profits of a for-
eign corporation for a taxable year (of such foreign 
corporation) beginning after December 31, 1975. 

For purposes of paragraph (2), a distribution made by a 
foreign corporation out of its profits which are attrib-
utable to a distribution received from a foreign cor-
poration to which section 902(b) of the Internal Reve-
nue Code of 1986 [formerly I.R.C. 1954] applies shall be 
treated as made out of the accumulated profits of a for-
eign corporation for a taxable year beginning before 
January 1, 1976, to the extent that such distribution 
was paid out of the accumulated profits of such foreign 
corporation for a taxable year beginning before Janu-
ary 1, 1976.’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–12 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
1975, and to taxable years of United States shareholders 
(within the meaning of section 951(b) of this title) with-
in which or with which such taxable years of such for-
eign corporations end, see section 602(f) of Pub. L. 94–12, 
set out as an Effective Date note under section 955 of 
this title. 

EFFECTIVE DATE OF 1971 AMENDMENT 

Section 3 of Pub. L. 91–684 provided that: ‘‘The 
amendments made by this Act [amending this section] 
shall apply with respect to all taxable years of domes-
tic corporations, ending after the date of enactment of 
this Act [Jan. 12, 1971], but only in respect of dividends 
paid by one corporation to another corporation after 
the date of the enactment of this Act.’’ 

EFFECTIVE DATE OF 1962 AMENDMENT 

Section 9(e) of Pub. L. 87–834 provided that: ‘‘The 
amendments made by this section [enacting section 78 
of this title and amending this section and sections 535, 
545, 861, and 901 of this title] shall apply— 

‘‘(1) in respect of any distribution received by a do-
mestic corporation after December 31, 1964, and 

‘‘(2) in respect of any distribution received by a do-
mestic corporation before January 1, 1965, in a tax-
able year of such corporation beginning after Decem-
ber 31, 1962, but only to the extent that such distribu-
tion is made out of the accumulated profits of a for-
eign corporation for a taxable year (of such foreign 
corporation) beginning after December 31, 1962. 

For purposes of paragraph (2), a distribution made by a 
foreign corporation out of its profits which are attrib-
utable to a distribution received from a foreign subsidi-
ary to which section 902(b) applies shall be treated as 
made out of the accumulated profits of a foreign cor-
poration for a taxable year beginning before January 1, 
1963, to the extent that such distribution was paid out 
of the accumulated profits of such foreign subsidiary 
for a taxable year beginning before January 1, 1963.’’ 

EFFECTIVE DATE OF 1960 AMENDMENT 

Amendment by Pub. L. 86–780 applicable to taxable 
years beginning after Dec. 31, 1960, see section 6(c) of 

Pub. L. 86–780), set out as an Effective Date note under 
section 6038 of this title. 

INCREASE IN EARNINGS AND PROFITS OF FOREIGN COR-
PORATIONS UNDER SECTION 1023(e)(3)(C) OF PUB. L. 
99–514 

Section 1012(b)(3) of Pub. L. 100–647 provided that: 
‘‘For purposes of sections 902 and 960 of the 1986 Code, 
the increase in earnings and profits of any foreign cor-
poration under section 1023(e)(3)(C) of the Reform Act 
[Pub. L. 99–514, set out as an Effective Date note under 
section 846 of this title] shall be taken into account 
ratably over the 10-year period beginning with the cor-
poration’s first taxable year beginning after December 
31, 1986.’’ 

§ 903. Credit for taxes in lieu of income, etc., 
taxes 

For purposes of this part and of sections 164(a) 
and 275(a), the term ‘‘income, war profits, and 
excess profits taxes’’ shall include a tax paid in 
lieu of a tax on income, war profits, or excess 
profits otherwise generally imposed by any for-
eign country or by any possession of the United 
States. 

(Aug. 16, 1954, ch. 736, 68A Stat. 287; Pub. L. 
88–272, title II, § 207(b)(8), Feb. 26, 1964, 78 Stat. 
42; Pub. L. 100–647, title I, § 1012(v)(9), Nov. 10, 
1988, 102 Stat. 3530; Pub. L. 106–519, § 4(4), Nov. 15, 
2000, 114 Stat. 2433; Pub. L. 108–357, title I, 
§ 101(b)(7), Oct. 22, 2004, 118 Stat. 1423.) 

AMENDMENTS 

2004—Pub. L. 108–357 substituted ‘‘164(a)’’ for ‘‘114, 
164(a),’’. 

2000—Pub. L. 106–519 substituted ‘‘114, 164(a),’’ for 
‘‘164(a)’’. 

1988—Pub. L. 100–647 substituted ‘‘this part’’ for ‘‘this 
subpart’’. 

1964—Pub. L. 88–272 substituted ‘‘sections 164(a) and 
275(a)’’ for ‘‘section 164(b)’’. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable to trans-
actions after Dec. 31, 2004, see section 101(c) of Pub. L. 
108–357, set out as a note under section 56 of this title. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Amendment by Pub. L. 106–519 applicable to trans-
actions after Sept. 30, 2000, with special rules relating 
to existing foreign sales corporations, see section 5 of 
Pub. L. 106–519, set out as a note under section 56 of 
this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–272 applicable to taxable 
years beginning after Dec. 31, 1963, see section 207(c) of 
Pub. L. 88–272, set out as a note under section 164 of 
this title. 

§ 904. Limitation on credit 

(a) Limitation 

The total amount of the credit taken under 
section 901(a) shall not exceed the same propor-
tion of the tax against which such credit is 
taken which the taxpayer’s taxable income from 
sources without the United States (but not in 
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excess of the taxpayer’s entire taxable income) 
bears to his entire taxable income for the same 
taxable year. 

(b) Taxable income for purpose of computing 
limitation 

(1) Personal exemptions 

For purposes of subsection (a), the taxable 
income in the case of an individual, estate, or 
trust shall be computed without any deduction 
for personal exemptions under section 151 or 
642(b). 

(2) Capital gains 

For purposes of this section— 

(A) In general 

Taxable income from sources outside the 
United States shall include gain from the 
sale or exchange of capital assets only to the 
extent of foreign source capital gain net in-
come. 

(B) Special rules where capital gain rate dif-
ferential 

In the case of any taxable year for which 
there is a capital gain rate differential— 

(i) in lieu of applying subparagraph (A), 
the taxable income from sources outside 
the United States shall include gain from 
the sale or exchange of capital assets only 
in an amount equal to foreign source cap-
ital gain net income reduced by the rate 
differential portion of foreign source net 
capital gain, 

(ii) the entire taxable income shall in-
clude gain from the sale or exchange of 
capital assets only in an amount equal to 
capital gain net income reduced by the 
rate differential portion of net capital 
gain, and 

(iii) for purposes of determining taxable 
income from sources outside the United 
States, any net capital loss (and any 
amount which is a short-term capital loss 
under section 1212(a)) from sources outside 
the United States to the extent taken into 
account in determining capital gain net 
income for the taxable year shall be re-
duced by an amount equal to the rate dif-
ferential portion of the excess of net cap-
ital gain from sources within the United 
States over net capital gain. 

(C) Coordination with capital gains rates 

The Secretary may by regulations modify 
the application of this paragraph and para-
graph (3) to the extent necessary to properly 
reflect any capital gain rate differential 
under section 1(h) or 1201(a) and the com-
putation of net capital gain. 

(3) Definitions 

For purposes of this subsection— 

(A) Foreign source capital gain net income 

The term ‘‘foreign source capital gain net 
income’’ means the lesser of— 

(i) capital gain net income from sources 
without the United States, or 

(ii) capital gain net income. 

(B) Foreign source net capital gain 

The term ‘‘foreign source net capital gain’’ 
means the lesser of— 

(i) net capital gain from sources without 
the United States, or 

(ii) net capital gain. 

(C) Section 1231 gains 

The term ‘‘gain from the sale or exchange 
of capital assets’’ includes any gain so treat-
ed under section 1231. 

(D) Capital gain rate differential 

There is a capital gain rate differential for 
any taxable year if— 

(i) in the case of a taxpayer other than a 
corporation, subsection (h) of section 1 ap-
plies to such taxable year, or 

(ii) in the case of a corporation, any rate 
of tax imposed by section 11, 511, or 831(a) 
or (b) (whichever applies) exceeds the al-
ternative rate of tax under section 1201(a) 
(determined without regard to the last 
sentence of section 11(b)(1)). 

(E) Rate differential portion 

(i) In general 

The rate differential portion of foreign 
source net capital gain, net capital gain, 
or the excess of net capital gain from 
sources within the United States over net 
capital gain, as the case may be, is the 
same proportion of such amount as— 

(I) the excess of the highest applicable 
tax rate over the alternative tax rate, 
bears to 

(II) the highest applicable tax rate. 

(ii) Highest applicable tax rate 

For purposes of clause (i), the term 
‘‘highest applicable tax rate’’ means— 

(I) in the case of a taxpayer other than 
a corporation, the highest rate of tax set 
forth in subsection (a), (b), (c), (d), or (e) 
of section 1 (whichever applies), or 

(II) in the case of a corporation, the 
highest rate of tax specified in section 
11(b). 

(iii) Alternative tax rate 

For purposes of clause (i), the term ‘‘al-
ternative tax rate’’ means— 

(I) in the case of a taxpayer other than 
a corporation, the alternative rate of tax 
determined under section 1(h), or 

(II) in the case of a corporation, the al-
ternative rate of tax under section 
1201(a). 

(4) Coordination with section 936 

For purposes of subsection (a), in the case of 
a corporation, the taxable income shall not in-
clude any portion thereof taken into account 
for purposes of the credit (if any) allowed by 
section 936 (without regard to subsections 
(a)(4) and (i) thereof). 

(c) Carryback and carryover of excess tax paid 

Any amount by which all taxes paid or ac-
crued to foreign countries or possessions of the 
United States for any taxable year for which the 
taxpayer chooses to have the benefits of this 
subpart exceed the limitation under subsection 
(a) shall be deemed taxes paid or accrued to for-
eign countries or possessions of the United 
States in the first preceding taxable year and in 
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1 See References in Text note below. 

any of the first 10 succeeding taxable years, in 
that order and to the extent not deemed taxes 
paid or accrued in a prior taxable year, in the 
amount by which the limitation under sub-
section (a) for such preceding or succeeding tax-
able year exceeds the sum of the taxes paid or 
accrued to foreign countries or possessions of 
the United States for such preceding or succeed-
ing taxable year and the amount of the taxes for 
any taxable year earlier than the current tax-
able year which shall be deemed to have been 
paid or accrued in such preceding or subsequent 
taxable year (whether or not the taxpayer 
chooses to have the benefits of this subpart with 
respect to such earlier taxable year). Such 
amount deemed paid or accrued in any year may 
be availed of only as a tax credit and not as a 
deduction and only if the taxpayer for such year 
chooses to have the benefits of this subpart as to 
taxes paid or accrued for that year to foreign 
countries or possessions of the United States. 

(d) Separate application of section with respect 
to certain categories of income 

(1) In general 

The provisions of subsections (a), (b), and (c) 
and sections 902, 907, and 960 shall be applied 
separately with respect to— 

(A) passive category income, and 
(B) general category income. 

(2) Definitions and special rules 

For purposes of this subsection— 

(A) Categories 

(i) Passive category income 

The term ‘‘passive category income’’ 
means passive income and specified pas-
sive category income. 

(ii) General category income 

The term ‘‘general category income’’ 
means income other than passive category 
income. 

(B) Passive income 

(i) In general 

Except as otherwise provided in this sub-
paragraph, the term ‘‘passive income’’ 
means any income received or accrued by 
any person which is of a kind which would 
be foreign personal holding company in-
come (as defined in section 954(c)). 

(ii) Certain amounts included 

Except as provided in clause (iii), the 
term ‘‘passive income’’ includes, except as 
provided in subparagraph (E)(iii) 1 or para-
graph (3)(I) 1, any amount includible in 
gross income under section 1293 (relating 
to certain passive foreign investment com-
panies). 

(iii) Exceptions 

The term ‘‘passive income’’ shall not in-
clude— 

(I) any export financing interest, and 
(II) any high-taxed income. 

(iv) Clarification of application of section 
864(d)(6) 

In determining whether any income is of 
a kind which would be foreign personal 

holding company income, the rules of sec-
tion 864(d)(6) shall apply only in the case 
of income of a controlled foreign corpora-
tion. 

(v) Specified passive category income 

The term ‘‘specified passive category in-
come’’ means— 

(I) dividends from a DISC or former 
DISC (as defined in section 992(a)) to the 
extent such dividends are treated as in-
come from sources without the United 
States, and 

(II) distributions from a former FSC 
(as defined in section 922) out of earnings 
and profits attributable to foreign trade 
income (within the meaning of section 
923(b)) or interest or carrying charges (as 
defined in section 927(d)(1)) derived from 
a transaction which results in foreign 
trade income (as defined in section 
923(b)). 

Any reference in subclause (II) to section 
922, 923, or 927 shall be treated as a ref-
erence to such section as in effect before 
its repeal by the FSC Repeal and Extra-
territorial Income Exclusion Act of 2000. 

(C) Treatment of financial services income 
and companies 

(i) In general 

Financial services income shall be treat-
ed as general category income in the case 
of— 

(I) a member of a financial services 
group, and 

(II) any other person if such person is 
predominantly engaged in the active 
conduct of a banking, insurance, financ-
ing, or similar business. 

(ii) Financial services group 

The term ‘‘financial services group’’ 
means any affiliated group (as defined in 
section 1504(a) without regard to para-
graphs (2) and (3) of section 1504(b)) which 
is predominantly engaged in the active 
conduct of a banking, insurance, financ-
ing, or similar business. In determining 
whether such a group is so engaged, there 
shall be taken into account only the in-
come of members of the group that are— 

(I) United States corporations, or 
(II) controlled foreign corporations in 

which such United States corporations 
own, directly or indirectly, at least 80 
percent of the total voting power and 
value of the stock. 

(iii) Pass-thru entities 

The Secretary shall by regulation speci-
fy for purposes of this subparagraph the 
treatment of financial services income re-
ceived or accrued by partnerships and by 
other pass-thru entities which are not 
members of a financial services group. 

(D) Financial services income 

(i) In general 

Except as otherwise provided in this sub-
paragraph, the term ‘‘financial services in-
come’’ means any income which is re-
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ceived or accrued by any person predomi-
nantly engaged in the active conduct of a 
banking, insurance, financing, or similar 
business, and which is— 

(I) described in clause (ii), or 
(II) passive income (determined with-

out regard to subparagraph (B)(iii)(II)). 

(ii) General description of financial serv-
ices income 

Income is described in this clause if such 
income is— 

(I) derived in the active conduct of a 
banking, financing, or similar business, 

(II) derived from the investment by an 
insurance company of its unearned pre-
miums or reserves ordinary and nec-
essary for the proper conduct of its in-
surance business, or 

(III) of a kind which would be insur-
ance income as defined in section 953(a) 
determined without regard to those pro-
visions of paragraph (1)(A) of such sec-
tion which limit insurance income to in-
come from countries other than the 
country in which the corporation was 
created or organized. 

(E) Noncontrolled section 902 corporation 

(i) In general 

The term ‘‘noncontrolled section 902 cor-
poration’’ means any foreign corporation 
with respect to which the taxpayer meets 
the stock ownership requirements of sec-
tion 902(a) (or, for purposes of applying 
paragraph (3) or (4), the requirements of 
section 902(b)). A controlled foreign cor-
poration shall not be treated as a noncon-
trolled section 902 corporation with re-
spect to any distribution out of its earn-
ings and profits for periods during which it 
was a controlled foreign corporation. 

(ii) Treatment of inclusions under section 
1293 

If any foreign corporation is a non-con-
trolled section 902 corporation with re-
spect to the taxpayer, any inclusion under 
section 1293 with respect to such corpora-
tion shall be treated as a dividend from 
such corporation. 

(F) High-taxed income 

The term ‘‘high-taxed income’’ means any 
income which (but for this subparagraph) 
would be passive income if the sum of— 

(i) the foreign income taxes paid or ac-
crued by the taxpayer with respect to such 
income, and 

(ii) the foreign income taxes deemed paid 
by the taxpayer with respect to such in-
come under section 902 or 960, 

exceeds the highest rate of tax specified in 
section 1 or 11 (whichever applies) multiplied 
by the amount of such income (determined 
with regard to section 78). For purposes of 
the preceding sentence, the term ‘‘foreign 
income taxes’’ means any income, war prof-
its, or excess profits tax imposed by any for-
eign country or possession of the United 
States. 

(G) Export financing interest 

For purposes of this paragraph, the term 
‘‘export financing interest’’ means any in-
terest derived from financing the sale (or 
other disposition) for use or consumption 
outside the United States of any property— 

(i) which is manufactured, produced, 
grown, or extracted in the United States 
by the taxpayer or a related person, and 

(ii) not more than 50 percent of the fair 
market value of which is attributable to 
products imported into the United States. 

For purposes of clause (ii), the fair market 
value of any property imported into the 
United States shall be its appraised value, as 
determined by the Secretary under section 
402 of the Tariff Act of 1930 (19 U.S.C. 1401a) 
in connection with its importation. 

(H) Treatment of income tax base differences 

(i) In general 

In the case of taxable years beginning 
after December 31, 2006, tax imposed under 
the law of a foreign country or possession 
of the United States on an amount which 
does not constitute income under United 
States tax principles shall be treated as 
imposed on income described in paragraph 
(1)(B). 

(ii) Special rule for years before 2007 

(I) In general 

In the case of taxes paid or accrued in 
taxable years beginning after December 
31, 2004, and before January 1, 2007, a tax-
payer may elect to treat tax imposed 
under the law of a foreign country or 
possession of the United States on an 
amount which does not constitute in-
come under United States tax principles 
as tax imposed on income described in 
subparagraph (C) or (I) of paragraph (1). 

(II) Election irrevocable 

Any such election shall apply to the 
taxable year for which made and all sub-
sequent taxable years described in sub-
clause (I) unless revoked with the con-
sent of the Secretary. 

(I) Related person 

For purposes of this paragraph, the term 
‘‘related person’’ has the meaning given such 
term by section 954(d)(3), except that such 
section shall be applied by substituting ‘‘the 
person with respect to whom the determina-
tion is being made’’ for ‘‘controlled foreign 
corporation’’ each place it appears. 

(J) Transitional rule 

For purposes of paragraph (1)— 
(i) taxes paid or accrued in a taxable 

year beginning before January 1, 1987, with 
respect to income which was described in 
subparagraph (A) of paragraph (1) (as in ef-
fect on the day before the date of the en-
actment of the Tax Reform Act of 1986) 
shall be treated as taxes paid or accrued 
with respect to income described in sub-
paragraph (A) of paragraph (1) (as in effect 
after such date), 
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(ii) taxes paid or accrued in a taxable 
year beginning before January 1, 1987, with 
respect to income which was described in 
subparagraph (E) of paragraph (1) (as in ef-
fect on the day before the date of the en-
actment of the Tax Reform Act of 1986) 
shall be treated as taxes paid or accrued 
with respect to income described in sub-
paragraph (I) of paragraph (1) (as in effect 
after such date) except that— 

(I) such taxes shall be treated as paid 
or accrued with respect to shipping in-
come to the extent the taxpayer estab-
lishes to the satisfaction of the Sec-
retary that such taxes were paid or ac-
crued with respect to such income, 

(II) in the case of a person described in 
subparagraph (C)(i), such taxes shall be 
treated as paid or accrued with respect 
to financial services income to the ex-
tent the taxpayer establishes to the sat-
isfaction of the Secretary that such 
taxes were paid or accrued with respect 
to such income, and 

(III) such taxes shall be treated as paid 
or accrued with respect to high with-
holding tax interest to the extent the 
taxpayer establishes to the satisfaction 
of the Secretary that such taxes were 
paid or accrued with respect to such in-
come, and 

(iii) taxes paid or accrued in a taxable 
year beginning before January 1, 1987, with 
respect to income described in any other 
subparagraph of paragraph (1) (as so in ef-
fect before such date) shall be treated as 
taxes paid or accrued with respect to in-
come described in the corresponding sub-
paragraph of paragraph (1) (as so in effect 
after such date). 

(K) Transitional rules for 2007 changes 

For purposes of paragraph (1)— 
(i) taxes carried from any taxable year 

beginning before January 1, 2007, to any 
taxable year beginning on or after such 
date, with respect to any item of income, 
shall be treated as described in the sub-
paragraph of paragraph (1) in which such 
income would be described were such taxes 
paid or accrued in a taxable year begin-
ning on or after such date, and 

(ii) the Secretary may by regulations 
provide for the allocation of any carryback 
of taxes with respect to income from a tax-
able year beginning on or after January 1, 
2007, to a taxable year beginning before 
such date for purposes of allocating such 
income among the separate categories in 
effect for the taxable year to which car-
ried. 

(3) Look-thru in case of controlled foreign cor-
porations 

(A) In general 

Except as otherwise provided in this para-
graph, dividends, interest, rents, and royal-
ties received or accrued by the taxpayer 
from a controlled foreign corporation in 
which the taxpayer is a United States share-
holder shall not be treated as passive cat-
egory income. 

(B) Subpart F inclusions 

Any amount included in gross income 
under section 951(a)(1)(A) shall be treated as 
passive category income to the extent the 
amount so included is attributable to pas-
sive category income. 

(C) Interest, rents, and royalties 

Any interest, rent, or royalty which is re-
ceived or accrued from a controlled foreign 
corporation in which the taxpayer is a 
United States shareholder shall be treated 
as passive category income to the extent it 
is properly allocable (under regulations pre-
scribed by the Secretary) to passive cat-
egory income of the controlled foreign cor-
poration. 

(D) Dividends 

Any dividend paid out of the earnings and 
profits of any controlled foreign corporation 
in which the taxpayer is a United States 
shareholder shall be treated as passive cat-
egory income in proportion to the ratio of— 

(i) the portion of the earnings and profits 
attributable to passive category income, 
to 

(ii) the total amount of earnings and 
profits. 

(E) Look-thru applies only where subpart F 
applies 

If a controlled foreign corporation meets 
the requirements of section 954(b)(3)(A) (re-
lating to de minimis rule) for any taxable 
year, for purposes of this paragraph, none of 
its foreign base company income (as defined 
in section 954(a) without regard to section 
954(b)(5)) and none of its gross insurance in-
come (as defined in section 954(b)(3)(C)) for 
such taxable year shall be treated as passive 
category income, except that this sentence 
shall not apply to any income which (with-
out regard to this sentence) would be treated 
as financial services income. Solely for pur-
poses of applying subparagraph (D), passive 
income of a controlled foreign corporation 
shall not be treated as passive category in-
come if the requirements of section 954(b)(4) 
are met with respect to such income. 

(F) Coordination with high-taxed income 
provisions 

(i) In determining whether any income of a 
controlled foreign corporation is passive cat-
egory income, subclause (II) of paragraph 
(2)(B)(iii) shall not apply. 

(ii) Any income of the taxpayer which is 
treated as passive category income under 
this paragraph shall be so treated notwith-
standing any provision of paragraph (2); ex-
cept that the determination of whether any 
amount is high-taxed income shall be made 
after the application of this paragraph. 

(G) Dividend 

For purposes of this paragraph, the term 
‘‘dividend’’ includes any amount included in 
gross income in section 951(a)(1)(B). Any 
amount included in gross income under sec-
tion 78 to the extent attributable to 
amounts included in gross income in section 
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951(a)(1)(A) shall not be treated as a dividend 
but shall be treated as included in gross in-
come under section 951(a)(1)(A). 

(H) Look-thru applies to passive foreign in-
vestment company inclusion 

If— 
(i) a passive foreign investment company 

is a controlled foreign corporation, and 
(ii) the taxpayer is a United States 

shareholder in such controlled foreign cor-
poration, 

any amount included in gross income under 
section 1293 shall be treated as income in a 
separate category to the extent such amount 
is attributable to income in such category. 

(4) Look-thru applies to dividends from non-
controlled section 902 corporations 

(A) In general 

For purposes of this subsection, any divi-
dend from a noncontrolled section 902 cor-
poration with respect to the taxpayer shall 
be treated as income described in a subpara-
graph of paragraph (1) in proportion to the 
ratio of— 

(i) the portion of earnings and profits at-
tributable to income described in such sub-
paragraph, to 

(ii) the total amount of earnings and 
profits. 

(B) Earnings and profits of controlled foreign 
corporations 

In the case of any distribution from a con-
trolled foreign corporation to a United 
States shareholder, rules similar to the rules 
of subparagraph (A) shall apply in determin-
ing the extent to which earnings and profits 
of the controlled foreign corporation which 
are attributable to dividends received from a 
noncontrolled section 902 corporation may 
be treated as income in a separate category. 

(C) Special rules 

For purposes of this paragraph— 

(i) Earnings and profits 

(I) In general 

The rules of section 316 shall apply. 

(II) Regulations 

The Secretary may prescribe regula-
tions regarding the treatment of dis-
tributions out of earnings and profits for 
periods before the taxpayer’s acquisition 
of the stock to which the distributions 
relate. 

(ii) Inadequate substantiation 

If the Secretary determines that the 
proper subparagraph of paragraph (1) in 
which a dividend is described has not been 
substantiated, such dividend shall be 
treated as income described in paragraph 
(1)(A). 

(iii) Coordination with high-taxed income 
provisions 

Rules similar to the rules of paragraph 
(3)(F) shall apply for purposes of this para-
graph. 

(iv) Look-thru with respect to carryover of 
credit 

Rules similar to subparagraph (A) also 
shall apply to any carryforward under sub-
section (c) from a taxable year beginning 
before January 1, 2003, of tax allocable to 
a dividend from a noncontrolled section 
902 corporation with respect to the tax-
payer. The Secretary may by regulations 
provide for the allocation of any carryback 
of tax allocable to a dividend from a non-
controlled section 902 corporation from a 
taxable year beginning on or after January 
1, 2003, to a taxable year beginning before 
such date for purposes of allocating such 
dividend among the separate categories in 
effect for the taxable year to which car-
ried. 

(5) Controlled foreign corporation; United 
States shareholder 

For purposes of this subsection— 

(A) Controlled foreign corporation 

The term ‘‘controlled foreign corporation’’ 
has the meaning given such term by section 
957 (taking into account section 953(c)). 

(B) United States shareholder 

The term ‘‘United States shareholder’’ has 
the meaning given such term by section 
951(b) (taking into account section 953(c)). 

(6) Separate application to items resourced 
under treaties 

(A) In general 

If— 
(i) without regard to any treaty obliga-

tion of the United States, any item of in-
come would be treated as derived from 
sources within the United States, 

(ii) under a treaty obligation of the 
United States, such item would be treated 
as arising from sources outside the United 
States, and 

(iii) the taxpayer chooses the benefits of 
such treaty obligation, 

subsections (a), (b), and (c) of this section and 
sections 902, 907, and 960 shall be applied sepa-
rately with respect to each such item. 

(B) Coordination with other provisions 

This paragraph shall not apply to any item 
of income to which subsection (h)(10) or sec-
tion 865(h) applies. 

(C) Regulations 

The Secretary may issue such regulations 
or other guidance as is necessary or appro-
priate to carry out the purposes of this para-
graph, including regulations or other guid-
ance which provides that related items of in-
come may be aggregated for purposes of this 
paragraph. 

(7) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate for 
the purposes of this subsection, including reg-
ulations— 

(A) for the application of paragraph (3) and 
subsection (f)(5) in the case of income paid 
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(or loans made) through 1 or more entities or 
between 2 or more chains of entities, 

(B) preventing the manipulation of the 
character of income the effect of which is to 
avoid the purposes of this subsection, and 

(C) providing that rules similar to the 
rules of paragraph (3)(C) shall apply to inter-
est, rents, and royalties received or accrued 
from entities which would be controlled for-
eign corporations if they were foreign cor-
porations. 

[(e) Repealed. Pub. L. 101–508, title XI, 
§ 11801(a)(31), Nov. 5, 1990, 104 Stat. 
1388–521] 

(f) Recapture of overall foreign loss 

(1) General rule 

For purposes of this subpart and section 936, 
in the case of any taxpayer who sustains an 
overall foreign loss for any taxable year, that 
portion of the taxpayer’s taxable income from 
sources without the United States for each 
succeeding taxable year which is equal to the 
lesser of— 

(A) the amount of such loss (to the extent 
not used under this paragraph in prior tax-
able years), or 

(B) 50 percent (or such larger percent as 
the taxpayer may choose) of the taxpayer’s 
taxable income from sources without the 
United States for such succeeding taxable 
year, 

shall be treated as income from sources within 
the United States (and not as income from 
sources without the United States). 

(2) Overall foreign loss defined 

For purposes of this subsection, the term 
‘‘overall foreign loss’’ means the amount by 
which the gross income for the taxable year 
from sources without the United States 
(whether or not the taxpayer chooses the bene-
fits of this subpart for such taxable year) for 
such year is exceeded by the sum of the deduc-
tions properly apportioned or allocated there-
to, except that there shall not be taken into 
account— 

(A) any net operating loss deduction allow-
able for such year under section 172(a), and 

(B) any— 
(i) foreign expropriation loss for such 

year, as defined in section 172(h) (as in ef-
fect on the day before the date of the en-
actment of the Revenue Reconciliation 
Act of 1990), or 

(ii) loss for such year which arises from 
fire, storm, shipwreck, or other casualty, 
or from theft, 

to the extent such loss is not compensated for 
by insurance or otherwise. 

(3) Dispositions 

(A) In general 

For purposes of this chapter, if property 
which has been used predominantly without 
the United States in a trade or business is 
disposed of during any taxable year— 

(i) the taxpayer, notwithstanding any 
other provision of this chapter (other than 
paragraph (1)), shall be deemed to have re-

ceived and recognized taxable income from 
sources without the United States in the 
taxable year of the disposition, by reason 
of such disposition, in an amount equal to 
the lesser of the excess of the fair market 
value of such property over the taxpayer’s 
adjusted basis in such property or the re-
maining amount of the overall foreign 
losses which were not used under para-
graph (1) for such taxable year or any prior 
taxable year, and 

(ii) paragraph (1) shall be applied with 
respect to such income by substituting 
‘‘100 percent’’ for ‘‘50 percent’’. 

In determining for purposes of this subpara-
graph whether the predominant use of any 
property has been without the United 
States, there shall be taken into account use 
during the 3-year period ending on the date 
of the disposition (or, if shorter, the period 
during which the property has been used in 
the trade or business). 

(B) Disposition defined and special rules 

(i) For purposes of this subsection, the 
term ‘‘disposition’’ includes a sale, ex-
change, distribution, or gift of property 
whether or not gain or loss is recognized on 
the transfer. 

(ii) Any taxable income recognized solely 
by reason of subparagraph (A) shall have the 
same characterization it would have had if 
the taxpayer had sold or exchanged the prop-
erty. 

(iii) The Secretary shall prescribe such 
regulations as he may deem necessary to 
provide for adjustments to the basis of prop-
erty to reflect taxable income recognized 
solely by reason of subparagraph (A). 

(C) Exceptions 

Notwithstanding subparagraph (B), the 
term ‘‘disposition’’ does not include— 

(i) a disposition of property which is not 
a material factor in the realization of in-
come by the taxpayer, or 

(ii) a disposition of property to a domes-
tic corporation in a distribution or trans-
fer described in section 381(a). 

(D) Application to certain dispositions of 
stock in controlled foreign corporation 

(i) In general 

This paragraph shall apply to an applica-
ble disposition in the same manner as if it 
were a disposition of property described in 
subparagraph (A), except that the excep-
tion contained in subparagraph (C)(i) shall 
not apply. 

(ii) Applicable disposition 

For purposes of clause (i), the term ‘‘ap-
plicable disposition’’ means any disposi-
tion of any share of stock in a controlled 
foreign corporation in a transaction or se-
ries of transactions if, immediately before 
such transaction or series of transactions, 
the taxpayer owned more than 50 percent 
(by vote or value) of the stock of the con-
trolled foreign corporation. Such term 
shall not include a disposition described in 
clause (iii) or (iv), except that clause (i) 
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shall apply to any gain recognized on any 
such disposition. 

(iii) Exception for certain exchanges where 
ownership percentage retained 

A disposition shall not be treated as an 
applicable disposition under clause (ii) if it 
is part of a transaction or series of trans-
actions— 

(I) to which section 351 or 721 applies, 
or under which the transferor receives 
stock in a foreign corporation in ex-
change for the stock in the controlled 
foreign corporation and the stock re-
ceived is exchanged basis property (as 
defined in section 7701(a)(44)), and 

(II) immediately after which, the 
transferor owns (by vote or value) at 
least the same percentage of stock in the 
controlled foreign corporation (or, if the 
controlled foreign corporation is not in 
existence after such transaction or series 
of transactions, in another foreign cor-
poration stock in 2 which was received by 
the transferor in exchange for stock in 
the controlled foreign corporation) as 
the percentage of stock in the controlled 
foreign corporation which the taxpayer 
owned immediately before such trans-
action or series of transactions. 

(iv) Exception for certain asset acquisitions 

A disposition shall not be treated as an 
applicable disposition under clause (ii) if it 
is part of a transaction or series of trans-
actions in which the taxpayer (or any 
member of an affiliated group of corpora-
tions filing a consolidated return under 
section 1501 which includes the taxpayer) 
acquires the assets of a controlled foreign 
corporation in exchange for the shares of 
the controlled foreign corporation in a liq-
uidation described in section 332 or a reor-
ganization described in section 368(a)(1). 

(v) Controlled foreign corporation 

For purposes of this subparagraph, the 
term ‘‘controlled foreign corporation’’ has 
the meaning given such term by section 
957. 

(vi) Stock ownership 

For purposes of this subparagraph, own-
ership of stock shall be determined under 
the rules of subsections (a) and (b) of sec-
tion 958. 

(4) Accumulation distributions of foreign trust 

For purposes of this chapter, in the case of 
amounts of income from sources without the 
United States which are treated under section 
666 (without regard to subsections (b) and (c) 
thereof if the taxpayer chose to take a deduc-
tion with respect to the amounts described in 
such subsections under section 667(d)(1)(B)) as 
having been distributed by a foreign trust in a 
preceding taxable year, that portion of such 
amounts equal to the amount of any overall 
foreign loss sustained by the beneficiary in a 
year prior to the taxable year of the bene-
ficiary in which such distribution is received 

from the trust shall be treated as income from 
sources within the United States (and not in-
come from sources without the United States) 
to the extent that such loss was not used 
under this subsection in prior taxable years, or 
in the current taxable year, against other in-
come of the beneficiary. 

(5) Treatment of separate limitation losses 

(A) In general 

The amount of the separate limitation 
losses for any taxable year shall reduce in-
come from sources within the United States 
for such taxable year only to the extent the 
aggregate amount of such losses exceeds the 
aggregate amount of the separate limitation 
incomes for such taxable year. 

(B) Allocation of losses 

The separate limitation losses for any tax-
able year (to the extent such losses do not 
exceed the separate limitation incomes for 
such year) shall be allocated among (and op-
erate to reduce) such incomes on a propor-
tionate basis. 

(C) Recharacterization of subsequent income 

If— 
(i) a separate limitation loss from any 

income category (hereinafter in this sub-
paragraph referred to as ‘‘the loss cat-
egory’’) was allocated to income from any 
other category under subparagraph (B), 
and 

(ii) the loss category has income for a 
subsequent taxable year, 

such income (to the extent it does not ex-
ceed the aggregate separate limitation 
losses from the loss category not previously 
recharacterized under this subparagraph) 
shall be recharacterized as income from such 
other category in proportion to the prior re-
ductions under subparagraph (B) in such 
other category not previously taken into ac-
count under this subparagraph. Nothing in 
the preceding sentence shall be construed as 
recharacterizing any tax. 

(D) Special rules for losses from sources in 
the United States 

Any loss from sources in the United States 
for any taxable year (to the extent such loss 
does not exceed the separate limitation in-
comes from such year) shall be allocated 
among (and operate to reduce) such incomes 
on a proportionate basis. This subparagraph 
shall be applied after subparagraph (B). 

(E) Definitions 

For purposes of this paragraph— 

(i) Income category 

The term ‘‘income category’’ means each 
separate category of income described in 
subsection (d)(1). 

(ii) Separate limitation income 

The term ‘‘separate limitation income’’ 
means, with respect to any income cat-
egory, the taxable income from sources 
outside the United States, separately com-
puted for such category. 

(iii) Separate limitation loss 

The term ‘‘separate limitation loss’’ 
means, with respect to any income cat-
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egory, the loss from such category deter-
mined under the principles of section 
907(c)(4)(B). 

(F) Dispositions 

If any separate limitation loss for any tax-
able year is allocated against any separate 
limitation income for such taxable year, ex-
cept to the extent provided in regulations, 
rules similar to the rules of paragraph (3) 
shall apply to any disposition of property if 
gain from such disposition would be in the 
income category with respect to which there 
was such separate limitation loss. 

(g) Recharacterization of overall domestic loss 

(1) General rule 

For purposes of this subpart and section 936, 
in the case of any taxpayer who sustains an 
overall domestic loss for any taxable year be-
ginning after December 31, 2006, that portion 
of the taxpayer’s taxable income from sources 
within the United States for each succeeding 
taxable year which is equal to the lesser of— 

(A) the amount of such loss (to the extent 
not used under this paragraph in prior tax-
able years), or 

(B) 50 percent of the taxpayer’s taxable in-
come from sources within the United States 
for such succeeding taxable year, 

shall be treated as income from sources with-
out the United States (and not as income from 
sources within the United States). 

(2) Overall domestic loss 

For purposes of this subsection— 

(A) In general 

The term ‘‘overall domestic loss’’ means— 
(i) with respect to any qualified taxable 

year, the domestic loss for such taxable 
year to the extent such loss offsets taxable 
income from sources without the United 
States for the taxable year or for any pre-
ceding qualified taxable year by reason of 
a carryback, and 

(ii) with respect to any other taxable 
year, the domestic loss for such taxable 
year to the extent such loss offsets taxable 
income from sources without the United 
States for any preceding qualified taxable 
year by reason of a carryback. 

(B) Domestic loss 

For purposes of subparagraph (A), the term 
‘‘domestic loss’’ means the amount by which 
the gross income for the taxable year from 
sources within the United States is exceeded 
by the sum of the deductions properly appor-
tioned or allocated thereto (determined 
without regard to any carryback from a sub-
sequent taxable year). 

(C) Qualified taxable year 

For purposes of subparagraph (A), the term 
‘‘qualified taxable year’’ means any taxable 
year for which the taxpayer chose the bene-
fits of this subpart. 

(3) Characterization of subsequent income 

(A) In general 

Any income from sources within the 
United States that is treated as income from 

sources without the United States under 
paragraph (1) shall be allocated among and 
increase the income categories in proportion 
to the loss from sources within the United 
States previously allocated to those income 
categories. 

(B) Income category 

For purposes of this paragraph, the term 
‘‘income category’’ has the meaning given 
such term by subsection (f)(5)(E)(i). 

(4) Coordination with subsection (f) 

The Secretary shall prescribe such regula-
tions as may be necessary to coordinate the 
provisions of this subsection with the provi-
sions of subsection (f). 

(h) Source rules in case of United States-owned 
foreign corporations 

(1) In general 

The following amounts which are derived 
from a United States-owned foreign corpora-
tion and which would be treated as derived 
from sources outside the United States with-
out regard to this subsection shall, for pur-
poses of this section, be treated as derived 
from sources within the United States to the 
extent provided in this subsection: 

(A) Any amount included in gross income 
under— 

(i) section 951(a) (relating to amounts in-
cluded in gross income of United States 
shareholders), or 

(ii) section 1293 (relating to current tax-
ation of income from qualified funds). 

(B) Interest. 
(C) Dividends. 

(2) Subpart F and passive foreign investment 
company inclusions 

Any amount described in subparagraph (A) 
of paragraph (1) shall be treated as derived 
from sources within the United States to the 
extent such amount is attributable to income 
of the United States-owned foreign corpora-
tion from sources within the United States. 

(3) Certain interest allocable to United States 
source income 

Any interest which— 
(A) is paid or accrued by a United States- 

owned foreign corporation during any tax-
able year, 

(B) is paid or accrued to a United States 
shareholder (as defined in section 951(b)) or a 
related person (within the meaning of sec-
tion 267(b)) to such a shareholder, and 

(C) is properly allocable (under regulations 
prescribed by the Secretary) to income of 
such foreign corporation for the taxable year 
from sources within the United States, 

shall be treated as derived from sources within 
the United States. 

(4) Dividends 

(A) In general 

The United States source ratio of any divi-
dend paid or accrued by a United States- 
owned foreign corporation shall be treated 
as derived from sources within the United 
States. 
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(B) United States source ratio 

For purposes of subparagraph (A), the term 
‘‘United States source ratio’’ means, with re-
spect to any dividend paid out of the earn-
ings and profits for any taxable year, a frac-
tion— 

(i) the numerator of which is the portion 
of the earnings and profits for such taxable 
year from sources within the United 
States, and 

(ii) the denominator of which is the total 
amount of earnings and profits for such 
taxable year. 

(5) Exception where United States-owned for-
eign corporation has small amount of 
United States source income 

Paragraph (3) shall not apply to interest 
paid or accrued during any taxable year (and 
paragraph (4) shall not apply to any dividends 
paid out of the earnings and profits for such 
taxable year) if— 

(A) the United States-owned foreign cor-
poration has earnings and profits for such 
taxable year, and 

(B) less than 10 percent of such earnings 
and profits is attributable to sources within 
the United States. 

For purposes of the preceding sentence, earn-
ings and profits shall be determined without 
any reduction for interest described in para-
graph (3) (determined without regard to sub-
paragraph (C) thereof). 

(6) United States-owned foreign corporation 

For purposes of this subsection, the term 
‘‘United States-owned foreign corporation’’ 
means any foreign corporation if 50 percent or 
more of— 

(A) the total combined voting power of all 
classes of stock of such corporation entitled 
to vote, or 

(B) the total value of the stock of such cor-
poration, 

is held directly (or indirectly through apply-
ing paragraphs (2) and (3) of section 958(a) and 
paragraph (4) of section 318(a)) by United 
States persons (as defined in section 
7701(a)(30)). 

(7) Dividend 

For purposes of this subsection, the term 
‘‘dividend’’ includes any gain treated as ordi-
nary income under section 1246 3 or as a divi-
dend under section 1248. 

(8) Coordination with subsection (f) 

This subsection shall be applied before sub-
section (f). 

(9) Treatment of certain domestic corporations 

In the case of any dividend treated as not 
from sources within the United States under 
section 861(a)(2)(A), the corporation paying 
such dividend shall be treated for purposes of 
this subsection as a United States-owned for-
eign corporation. 

(10) Coordination with treaties 

(A) In general 

If— 

(i) any amount derived from a United 
States-owned foreign corporation would be 
treated as derived from sources within the 
United States under this subsection by 
reason of an item of income of such United 
States-owned foreign corporation, 

(ii) under a treaty obligation of the 
United States (applied without regard to 
this subsection and by treating any 
amount included in gross income under 
section 951(a)(1) as a dividend), such 
amount would be treated as arising from 
sources outside the United States, and 

(iii) the taxpayer chooses the benefits of 
this paragraph, 

this subsection shall not apply to such 
amount to the extent attributable to such 
item of income (but subsections (a), (b), and 
(c) of this section and sections 902, 907, and 
960 shall be applied separately with respect 
to such amount to the extent so attrib-
utable). 

(B) Special rule 

Amounts included in gross income under 
section 951(a)(1) shall be treated as a divi-
dend under subparagraph (A)(ii) only if divi-
dends paid by each corporation (the stock in 
which is taken into account in determining 
whether the shareholder is a United States 
shareholder in the United States-owned for-
eign corporation), if paid to the United 
States shareholder, would be treated under a 
treaty obligation of the United States as 
arising from sources outside the United 
States (applied without regard to this sub-
section). 

(11) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate for 
purposes of this subsection, including— 

(A) regulations for the application of this 
subsection in the case of interest or dividend 
payments through 1 or more entities, and 

(B) regulations providing that this sub-
section shall apply to interest paid or ac-
crued to any person (whether or not a United 
States shareholder). 

(i) Coordination with nonrefundable personal 
credits 

In the case of any taxable year of an individ-
ual to which section 26(a)(2) does not apply, for 
purposes of subsection (a), the tax against which 
the credit is taken is such tax reduced by the 
sum of the credits allowable under subpart A of 
part IV of subchapter A of this chapter (other 
than sections 23, 24, 25A(i), 25B, 30 30B,,2 and 
30D). 

(j) Limitation on use of deconsolidation to avoid 
foreign tax credit limitations 

If 2 or more domestic corporations would be 
members of the same affiliated group if— 

(1) section 1504(b) were applied without re-
gard to the exceptions contained therein, and 

(2) the constructive ownership rules of sec-
tion 1563(e) applied for purposes of section 
1504(a), 

the Secretary may by regulations provide for re-
sourcing the income of any of such corporations 
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or for modifications to the consolidated return 
regulations to the extent that such resourcing 
or modifications are necessary to prevent the 
avoidance of the provisions of this subpart. 

(k) Certain individuals exempt 

(1) In general 

In the case of an individual to whom this 
subsection applies for any taxable year— 

(A) the limitation of subsection (a) shall 
not apply, 

(B) no taxes paid or accrued by the individ-
ual during such taxable year may be deemed 
paid or accrued under subsection (c) in any 
other taxable year, and 

(C) no taxes paid or accrued by the individ-
ual during any other taxable year may be 
deemed paid or accrued under subsection (c) 
in such taxable year. 

(2) Individuals to whom subsection applies 

This subsection shall apply to an individual 
for any taxable year if— 

(A) the entire amount of such individual’s 
gross income for the taxable year from 
sources without the United States consists 
of qualified passive income, 

(B) the amount of the creditable foreign 
taxes paid or accrued by the individual dur-
ing the taxable year does not exceed $300 
($600 in the case of a joint return), and 

(C) such individual elects to have this sub-
section apply for the taxable year. 

(3) Definitions 

For purposes of this subsection— 

(A) Qualified passive income 

The term ‘‘qualified passive income’’ 
means any item of gross income if— 

(i) such item of income is passive income 
(as defined in subsection (d)(2)(B) without 
regard to clause (iii) thereof), and 

(ii) such item of income is shown on a 
payee statement furnished to the individ-
ual. 

(B) Creditable foreign taxes 

The term ‘‘creditable foreign taxes’’ means 
any taxes for which a credit is allowable 
under section 901; except that such term 
shall not include any tax unless such tax is 
shown on a payee statement furnished to 
such individual. 

(C) Payee statement 

The term ‘‘payee statement’’ has the 
meaning given to such term by section 
6724(d)(2). 

(D) Estates and trusts not eligible 

This subsection shall not apply to any es-
tate or trust. 

(l) Cross reference 

(1) For increase of limitation under subsection (a) 
for taxes paid with respect to amounts received 
which were included in the gross income of the tax-
payer for a prior taxable year as a United States 
shareholder with respect to a controlled foreign cor-
poration, see section 960(b). 

(2) For modification of limitation under sub-
section (a) for purposes of determining the amount 
of credit which can be taken against the alternative 
minimum tax, see section 59(a). 
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23, 2010, 124 Stat. 1023; Pub. L. 111–226, title II, 
§§ 213(a), 217(c)(2), Aug. 10, 2010, 124 Stat. 2398, 
2402; Pub. L. 111–312, title I, § 101(b)(1), Dec. 17, 
2010, 124 Stat. 3298.) 

AMENDMENT OF SECTION 

For termination of amendment by section 

10909(c) of Pub. L. 111–148, see Effective and 

Termination Dates of 2010 Amendment note 

below. 
For termination of amendment by section 

402(i)(3)(H) of Pub. L. 109–135, see Effective and 
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Termination Dates of 2005 Amendment note 

below. 
For termination of amendment by section 901 

of Pub. L. 107–16, see Effective and Termination 

Dates of 2001 Amendment note below. 

REFERENCES IN TEXT 

Subparagraph (E)(iii) of subsection (d)(2) of this sec-
tion, referred to in subsec. (d)(2)(B)(ii), was redesig-
nated as subparagraph (E)(ii) by Pub. L. 108–357, title 
IV, § 403(b)(4)(B), Oct. 22, 2004, 118 Stat. 1494. 

Paragraph (3) of subsection (d) of this section, re-
ferred to in subsec. (d)(2)(B)(ii), was amended generally 
by Pub. L. 108–357, title IV, § 404(f)(4), Oct. 22, 2004, 118 
Stat. 1496, and as so amended, no longer contains a sub-
par. (I). 

The FSC Repeal and Extraterritorial Income Exclu-
sion Act of 2000, referred to in subsec. (d)(2)(B)(v), is 
Pub. L. 106–519, Nov. 15, 2000, 114 Stat. 2423. For com-
plete classification of this Act to the Code, see Short 
Title of 2000 Amendments note set out under section 1 
of this title and Tables. 

The date of the enactment of the Tax Reform Act of 
1986, referred to in subsec. (d)(2)(J), is the date of the 
enactment of Pub. L. 99–514, which was approved Oct. 
22, 1986. 

Section 172(h), referred to in subsec. (f)(2)(B)(i), was 
repealed by Pub. L. 101–508, title XI, § 11811(b)(1), Nov. 5, 
1990, 104 Stat. 1388–532. 

The date of the enactment of the Revenue Reconcili-
ation Act of 1990, referred to in subsec. (f)(2)(B)(i), is 
the date of enactment of Pub. L. 101–508, title XI, which 
was approved Nov. 5, 1990. 

Section 1246, referred to in subsec. (h)(7), was repealed 
by Pub. L. 108–357, title IV, § 413(a)(2), Oct. 22, 2004, 118 
Stat. 1506. 

AMENDMENTS 

2010—Subsec. (d)(6), (7). Pub. L. 111–226, § 213(a), added 
par. (6) and redesignated former par. (6) as (7). 

Subsec. (h)(9). Pub. L. 111–226, § 217(c)(2), amended par. 
(9) generally. Prior to amendment, text read as follows: 
‘‘For purposes of this subsection— 

‘‘(A) in the case of interest treated as not from 
sources within the United States under section 
861(a)(1)(A), the corporation paying such interest 
shall be treated as a United States-owned foreign cor-
poration, and 

‘‘(B) in the case of any dividend treated as not from 
sources within the United States under section 
861(a)(2)(A), the corporation paying such dividend 
shall be treated as a United States-owned foreign cor-
poration.’’ 
Subsec. (i). Pub. L. 111–148, § 10909(b)(2)(K), (c), as 

amended by Pub. L. 111–312, temporarily struck out 
‘‘23,’’ after ‘‘than sections’’. See Effective and Termi-
nation Dates of 2010 Amendment note below. 

2009—Subsec. (i). Pub. L. 111–5, § 1144(b)(1)(E), inserted 
‘‘30B,’’ after ‘‘30’’. 

Pub. L. 111–5, § 1142(b)(1)(E), substituted ‘‘25B, 30, and 
30D’’ for ‘‘and 25B’’. 

Pub. L. 111–5, § 1004(b)(5), inserted ‘‘25A(i),’’ after 
‘‘24,’’. 

2007—Subsec. (d)(2)(B)(v). Pub. L. 110–172, § 11(g)(10), 
inserted ‘‘and’’ at end of subcl. (I), redesignated subcl. 
(III) as (II), substituted ‘‘a former FSC (as defined in 
section 922)’’ for ‘‘a FSC (or a former FSC)’’ in subcl. 
(II), struck out former subcl. (II), which read as follows: 
‘‘taxable income attributable to foreign trade income 
(within the meaning of section 923(b)), and’’, and added 
concluding provisions. 

Subsec. (f)(3)(D)(iv). Pub. L. 110–172, § 11(f)(3), sub-
stituted ‘‘an affiliated group’’ for ‘‘a controlled group’’. 

2005—Subsec. (d)(2)(D). Pub. L. 109–135, § 403(o), in-
serted ‘‘as in effect before its repeal’’ after ‘‘section 
954(f)’’. 

Subsec. (g)(2). Pub. L. 109–135, § 403(k), amended head-
ing and text of par. (2) generally. Prior to amendment, 
text read as follows: ‘‘For purposes of this subsection— 

‘‘(A) IN GENERAL.—The term ‘overall domestic loss’ 
means any domestic loss to the extent such loss off-
sets taxable income from sources without the United 
States for the taxable year or for any preceding tax-
able year by reason of a carryback. For purposes of 
the preceding sentence, the term ‘domestic loss’ 
means the amount by which the gross income for the 
taxable year from sources within the United States is 
exceeded by the sum of the deductions properly ap-
portioned or allocated thereto (determined without 
regard to any carryback from a subsequent taxable 
year). 

‘‘(B) TAXPAYER MUST HAVE ELECTED FOREIGN TAX 
CREDIT FOR YEAR OF LOSS.—The term ‘overall domes-
tic loss’ shall not include any loss for any taxable 
year unless the taxpayer chose the benefits of this 
subpart for such taxable year.’’ 
Subsec. (i). Pub. L. 109–135, § 402(i)(3)(G), (H), tempo-

rarily reenacted heading without change and amended 
text generally. Prior to amendment, text read as fol-
lows: ‘‘In the case of an individual, for purposes of sub-
section (a), the tax against which the credit is taken is 
such tax reduced by the sum of the credits allowable 
under subpart A of part IV of subchapter A of this chap-
ter (other than sections 23, 24, and 25B). This subsection 
shall not apply to taxable years beginning during 2000, 
2001, 2002, 2003, 2004, or 2005.’’ See Effective and Termi-
nation Dates of 2005 Amendment note below. 

2004—Subsec. (c). Pub. L. 108–357, § 417(a), struck out 
‘‘in the second preceding taxable year,’’ before ‘‘in the 
first preceding taxable year’’ and substituted ‘‘and in 
any of the first 10’’ for ‘‘, and in the first, second, third, 
fourth, or fifth’’. 

Subsec. (d)(1). Pub. L. 108–357, § 404(a), reenacted head-
ing without change and amended text of par. (1) gener-
ally, substituting provisions relating to applicability of 
subsecs. (a), (b), and (c) and sections 902, 907, and 960 to 
passive category income and general category income, 
for provisions relating to applicability of subsecs. (a), 
(b), and (c) and sections 902, 907, and 960 to passive in-
come, high withholding tax interest, financial services 
income, shipping income, certain dividends from a 
DISC or former DISC, taxable income attributable to 
foreign trade income, certain distributions from a FSC 
or a former FSC, and income other than income pre-
viously described. 

Subsec. (d)(1)(E). Pub. L. 108–357, § 403(b)(1), struck 
out subpar. (E) which read as follows: ‘‘in the case of a 
corporation, dividends from noncontrolled section 902 
corporations out of earnings and profits accumulated in 
taxable years beginning before January 1, 2003,’’. 

Subsec. (d)(2)(A). Pub. L. 108–357, § 404(b), added sub-
par. (A). Former subpar. (A) redesignated (B). 

Subsec. (d)(2)(A)(ii). Pub. L. 108–357, § 413(c)(14), reen-
acted heading without change and amended text of cl. 
(ii) generally. Prior to amendment, text read as fol-
lows: ‘‘Except as provided in clause (iii), the term ‘pas-
sive income’ includes any amount includible in gross 
income under section 551 or, except as provided in sub-
paragraph (E)(iii) or paragraph (3)(I), section 1293 (re-
lating to certain passive foreign investment compa-
nies).’’ 

Subsec. (d)(2)(B). Pub. L. 108–357, § 404(b), redesignated 
subpar. (A) as (B) and struck out former subpar. (B), 
which defined the term ‘‘high withholding tax inter-
est’’. 

Subsec. (d)(2)(B)(iii). Pub. L. 108–357, § 404(f)(1), redes-
ignated subcls. (II) and (III) as (I) and (II), respectively, 
and struck out former subcl. (I) which read as follows: 
‘‘any income described in a subparagraph of paragraph 
(1) other than subparagraph (A),’’. 

Subsec. (d)(2)(B)(v). Pub. L. 108–357, § 404(c), added cl. 
(v). 

Subsec. (d)(2)(C). Pub. L. 108–357, § 404(d), added sub-
par. (C). Former subpar. (C) redesignated (D). 

Subsec. (d)(2)(C)(iii). Pub. L. 108–357, § 403(b)(2), in-
serted ‘‘and’’ at end of subcl. (I), redesignated subcl. 
(III) as (II), and struck out former subcl. (II) which read 
as follows: ‘‘any dividend from a noncontrolled section 
902 corporation out of earnings and profits accumulated 
in taxable years beginning before January 1, 2003, and’’. 
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Subsec. (d)(2)(D). Pub. L. 108–357, § 404(d), redesignated 
subpar. (C) as (D) and struck out heading and text of 
former subpar. (D). Text read as follows: ‘‘The term 
‘shipping income’ means any income received or ac-
crued by any person which is of a kind which would be 
foreign base company shipping income (as defined in 
section 954(f) as in effect before its repeal). Such term 
does not include any financial services income.’’ 

Pub. L. 108–357, § 403(b)(3), substituted ‘‘Such term 
does not include any financial services income’’ for 
‘‘Such term does not include any dividend from a non-
controlled section 902 corporation out of earnings and 
profits accumulated in taxable years beginning before 
January 1, 2003 and does not include any financial serv-
ices income’’. 

Subsec. (d)(2)(D)(i). Pub. L. 108–357, § 404(f)(2), inserted 
‘‘or’’ at end of subcl. (I), added subcl. (II), and struck 
out former subcls. (II) and (III) which read as follows: 

‘‘(II) passive income (determined without regard to 
subclauses (I) and (III) of subparagraph (A)(iii)), or 

‘‘(III) export financing interest which (but for sub-
paragraph (B)(ii)) would be high withholding tax inter-
est.’’ 

Subsec. (d)(2)(D)(iii). Pub. L. 108–357, § 404(f)(3), which 
directed striking out of cl. (iii) ‘‘as so redesignated and 
amended by section 404(b)(3)’’, was executed by striking 
out heading and text of cl. (iii) as amended by section 
403(b)(2) and redesignated by section 404(d), to reflect 
the probable intent of Congress. Text read as follows: 
‘‘The term ‘financial services income’ does not in-
clude— 

‘‘(I) any high withholding tax interest, and 
‘‘(II) any export financing interest not described in 

clause (i)(III).’’ 
Subsec. (d)(2)(E)(i). Pub. L. 108–357, § 403(b)(4)(A), in-

serted ‘‘or (4)’’ after ‘‘paragraph (3)’’. 
Subsec. (d)(2)(E)(ii), (iii). Pub. L. 108–357, § 403(b)(4)(B), 

redesignated cl. (iii) as (ii) and struck out heading and 
text of former cl. (ii). Text read as follows: ‘‘If a foreign 
corporation is a noncontrolled section 902 corporation 
with respect to the taxpayer, taxes on high withholding 
tax interest (to the extent imposed at a rate in excess 
of 5 percent) shall not be treated as foreign taxes for 
purposes of determining the amount of foreign taxes 
deemed paid by the taxpayer under section 902.’’ 

Subsec. (d)(2)(E)(iv). Pub. L. 108–357, § 403(b)(4)(B), 
struck out heading and text of cl. (iv). Text read as fol-
lows: ‘‘All noncontrolled section 902 corporations which 
are not passive foreign investment companies (as de-
fined in section 1297) shall be treated as one noncon-
trolled section 902 corporation for purposes of para-
graph (1).’’ 

Subsec. (d)(2)(H) to (J). Pub. L. 108–357, § 404(e), added 
subpar. (H) and redesignated former subpars. (H) and (I) 
as (I) and (J), respectively. 

Subsec. (d)(2)(K). Pub. L. 108–357, § 404(f)(5), added sub-
par. (K). 

Subsec. (d)(3). Pub. L. 108–357, § 404(f)(4), reenacted 
heading without change and amended text of par. (3) 
generally, substituting provisions consisting of sub-
pars. (A) to (H) for former subpars. (A) to (I) which con-
tained similar provisions. 

Subsec. (d)(3)(F)(i). Pub. L. 108–357, § 403(b)(5), sub-
stituted ‘‘or (D)’’ for ‘‘(D), or (E)’’. 

Subsec. (d)(4). Pub. L. 108–357, § 403(a), reenacted head-
ing without change and amended text of par. (4) gener-
ally, substituting provisions relating to dividends from 
noncontrolled section 902 corporations, earnings and 
profits of controlled foreign corporations, and setting 
forth special rules, for provisions relating to treatment 
of applicable dividends, defining the term ‘‘applicable 
dividend’’, and setting forth special rules. 

Subsec. (f)(3)(D). Pub. L. 108–357, § 895(a), added sub-
par. (D). 

Subsec. (g). Pub. L. 108–357, § 402(a), added subsec. (g). 
Former subsec. (g) redesignated (h). 

Subsec. (h). Pub. L. 108–357, § 402(a), redesignated sub-
sec. (g) as (h). Former subsec. (h) redesignated (i). 

Pub. L. 108–311 substituted ‘‘2003, 2004, or 2005’’ for ‘‘or 
2003’’. 

Subsec. (h)(1)(A). Pub. L. 108–357, § 413(c)(15)(A), in-
serted ‘‘or’’ at end of cl. (i), redesignated cl. (iii) as (ii), 
and struck out former cl. (ii) which read as follows: 
‘‘section 551 (relating to foreign personal holding com-
pany income taxed to United States shareholders), or’’. 

Subsec. (h)(2). Pub. L. 108–357, § 413(c)(15)(B), struck 
out ‘‘foreign personal holding or’’ before ‘‘passive for-
eign investment’’ in heading. 

Subsecs. (i), (j). Pub. L. 108–357, § 402(a), redesignated 
subsecs. (h) and (i) as (i) and (j), respectively. Former 
subsec. (j) redesignated (k). 

Subsec. (k). Pub. L. 108–357, § 402(a), redesignated sub-
sec. (j) as (k). Former subsec. (k) redesignated (l). 

Subsec. (k)(3)(A)(i). Pub. L. 108–357, § 404(f)(6), which 
directed amendment of subsec. (j)(3)(A)(i) by substitut-
ing ‘‘subsection (d)(2)(B)’’ for ‘‘subsection (d)(2)(A)’’, 
was executed to subsec. (k)(3)(A)(i) to reflect the prob-
able intent of Congress and the amendment by Pub. L. 
108–357, § 402(a). See above. 

Subsec. (l). Pub. L. 108–357, § 402(a), redesignated sub-
sec. (k) as (l). 

2002—Subsec. (h). Pub. L. 107–147, § 601(b)(1), sub-
stituted ‘‘during 2000, 2001, 2002, or 2003’’ for ‘‘during 
2000 or 2001’’. 

Pub. L. 107–147, § 417(23)(B), amended directory lan-
guage of Pub. L. 107–16, § 618(b)(2)(D). See 2001 Amend-
ment note below. 

2001—Subsec. (h). Pub. L. 107–16, § 618(b)(2)(D), as 
amended by Pub. L. 107–147, § 417(23)(B), substituted 
‘‘, 24, and 25B’’ for ‘‘and 24’’. 

Pub. L. 107–16, §§ 202(f)(2)(C), 901, temporarily sub-
stituted ‘‘sections 23 and 24’’ for ‘‘section 24’’. See Ef-
fective and Termination Dates of 2001 Amendment note 
below. 

Pub. L. 107–16, §§ 201(b)(2)(G), 901, inserted ‘‘(other 
than section 24)’’ after ‘‘chapter’’. See Effective and 
Termination Dates of 2001 Amendment note below. 

1999—Subsec. (h). Pub. L. 106–170 inserted at end 
‘‘This subsection shall not apply to taxable years be-
ginning during 2000 or 2001.’’ 

1997—Subsec. (b)(2)(C). Pub. L. 105–34, § 311(c)(3), added 
subpar. (C). 

Subsec. (d)(1)(E). Pub. L. 105–34, § 1105(a)(1), amended 
subpar. (E) generally. Prior to amendment, subpar. (E) 
read as follows: ‘‘in the case of a corporation, dividends 
from each noncontrolled section 902 corporation,’’. 

Subsec. (d)(2)(C)(i)(II). Pub. L. 105–34, § 1163(b), sub-
stituted ‘‘subclauses (I) and (III)’’ for ‘‘subclause (I)’’. 

Subsec. (d)(2)(C)(iii)(II), (D). Pub. L. 105–34, 
§ 1105(a)(3), inserted ‘‘out of earnings and profits accu-
mulated in taxable years beginning before January 1, 
2003’’ after ‘‘corporation’’. 

Subsec. (d)(2)(E)(i). Pub. L. 105–34, § 1111(b), struck out 
‘‘and except as provided in regulations, the taxpayer 
was a United States shareholder in such corporation’’ 
after ‘‘was a controlled foreign corporation’’. 

Subsec. (d)(2)(E)(iv). Pub. L. 105–34, § 1105(a)(2), added 
cl. (iv). 

Subsec. (d)(4) to (6). Pub. L. 105–34, § 1105(b), added 
par. (4) and redesignated former pars. (4) and (5) as (5) 
and (6), respectively. 

Subsecs. (j), (k). Pub. L. 105–34, § 1101(a), added subsec. 
(j) and redesignated former subsec. (j) as (k). 

1996—Subsec. (d)(3)(G). Pub. L. 104–188, § 1501(b)(1), 
(12), amended subpar. (G) identically, substituting ‘‘sec-
tion 951(a)(1)(B)’’ for ‘‘subparagraph (B) or (C) of section 
951(a)(1)’’. 

Pub. L. 104–188, § 1703(i)(1), substituted ‘‘subparagraph 
(B) or (C) of section 951(a)(1)’’ for ‘‘section 951(a)(1)(B)’’. 

Subsec. (f)(2)(B)(i). Pub. L. 104–188, § 1704(t)(36), in-
serted ‘‘(as in effect on the day before the date of the 
enactment of the Revenue Reconciliation Act of 1990)’’ 
after ‘‘section 172(h)’’. 

1993—Subsec. (b)(4). Pub. L. 103–66, § 13227(d), inserted 
before period at end ‘‘(without regard to subsections 
(a)(4) and (i) thereof)’’. 

Subsec. (d)(2)(A)(iii)(II) to (IV). Pub. L. 103–66, 
§ 13235(a)(2), inserted ‘‘and’’ at end of subcl. II, sub-
stituted ‘‘income.’’ for ‘‘income, and’’ in subcl. III, and 
struck out subcl. (IV) which read as follows: ‘‘any for-
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eign oil and gas extraction income (as defined in sec-
tion 907(c)).’’ 

1990—Subsec. (b)(3)(D)(i). Pub. L. 101–508, 
§ 11101(d)(5)(A), substituted ‘‘subsection (h)’’ for ‘‘sub-
section (j)’’. 

Subsec. (b)(3)(E)(iii)(I). Pub. L. 101–508, § 11101(d)(5)(B), 
substituted ‘‘section 1(h)’’ for ‘‘section 1(j)’’. 

Subsec. (e). Pub. L. 101–508, § 11801(a)(31), struck out 
subsec. (e) which related to transitional rules for carry-
backs and carryovers for taxpayers on the per-country 
limitation. 

1989—Subsec. (d)(1)(H). Pub. L. 101–239, § 7811(i)(1), sub-
stituted ‘‘interest or carrying charges (as defined in 
section 927(d)(1)) derived from a transaction which re-
sults in foreign trade income (as defined in section 
923(b))’’ for ‘‘qualified interest and carrying charges (as 
defined in section 245(c))’’. 

Subsecs. (i), (j). Pub. L. 101–239, § 7402(a), added sub-
sec. (i) and redesignated former subsec. (i) as (j). 

1988—Subsec. (b)(2). Pub. L. 100–647, § 1003(b)(2)(A), 
amended par. (2) generally, substituting general provi-
sions and provisions setting special rules where there is 
a capital gain rate differential for provisions for cor-
porations and for other taxpayers. 

Subsec. (b)(3)(D). Pub. L. 100–647, § 1003(b)(2)(B), added 
subpar. (D) and struck out former subpar. (D), Rate dif-
ferential portion, which read as follows: ‘‘The ‘rate dif-
ferential portion’ of foreign source net capital gain, net 
capital gain, or the excess of net capital gain from 
sources within the United States over net capital gain, 
as the case may be, is the same proportion of such 
amount as the excess of the highest rate of tax speci-
fied in section 11(b) over the alternative rate of tax 
under section 1201(a) bears to the highest rate of tax 
specified in section 11(b).’’ 

Subsec. (b)(3)(D)(ii). Pub. L. 100–647, § 2004(l), sub-
stituted ‘‘section 11(b)(1)’’ for ‘‘section 11(b)’’. 

Subsec. (b)(3)(E). Pub. L. 100–647, § 1003(b)(2)(B), added 
subpar. (E). 

Subsec. (d)(1)(E). Pub. L. 100–647, § 1012(a)(11), inserted 
‘‘in the case of a corporation,’’ before ‘‘dividends’’. 

Subsec. (d)(2)(A)(ii). Pub. L. 100–647, § 1012(a)(6)(A), 
(p)(29)(A), substituted ‘‘Except as provided in clause 
(iii), the term’’ for ‘‘The term’’ and ‘‘or, except as pro-
vided in subparagraph (E)(iii) or paragraph (3)(I), sec-
tion 1293’’ for ‘‘or section 1293’’. 

Subsec. (d)(2)(A)(iv). Pub. L. 100–647, § 1012(a)(6)(B), 
added cl. (iv). 

Subsec. (d)(2)(B)(iii). Pub. L. 100–647, § 1012(a)(8), 
amended cl. (iii) generally. Prior to amendment, cl. 
(iii) read as follows: ‘‘The Secretary may by regula-
tions provide that amounts (not otherwise high with-
holding tax interest) shall be treated as high withhold-
ing tax interest where necessary to prevent avoidance 
of the purposes of this subparagraph.’’ 

Subsec. (d)(2(C). Pub. L. 100–647, § 1012(a)(1)(A), amend-
ed subpar. (C) generally, revising and restating as cls. 
(i) to (iii) provisions of former cls. (i) to (iv). 

Subsec. (d)(2)(D). Pub. L. 100–647, § 1012(a)(2), provided 
for exclusion from term ‘‘shipping income’’ any divi-
dend from a noncontrolled section 902 corporation and 
any financial services income. 

Subsec. (d)(2)(E)(i). Pub. L. 100–647, § 1012(a)(10), in-
serted ‘‘and except as provided in regulations, the tax-
payer was a United States shareholder in such corpora-
tion’’ before period at end. 

Subsec. (d)(2)(E)(iii). Pub. L. 100–647, § 1012(p)(29)(B), 
added cl. (iii). 

Subsec. (d)(2)(I)(ii). Pub. L. 100–647, § 1012(a)(9), sub-
stituted ‘‘except that—’’ for ‘‘except to the extent 
that—’’, added subcls. (I) to (III), and struck out former 
subcls. (I) and (II) which read as follows: 

‘‘(I) the taxpayer establishes to the satisfaction of 
the Secretary that such taxes were paid or accrued 
with respect to shipping income, or 

‘‘(II) in the case of an entity meeting the require-
ments of subparagraph (C)(ii), the taxpayer establishes 
to the satisfaction of the Secretary that such taxes 
were paid or accrued with respect to financial services 
income, and’’. 

Subsec. (d)(3)(E). Pub. L. 100–647, § 1012(a)(4), inserted 
first sentence, struck out former first sentence which 
read ‘‘If a controlled foreign corporation meets the re-
quirements of section 954(b)(3)(A) (relating to de mini-
mis rule) for any taxable year, for purposes of this 
paragraph, none of its income for such taxable year 
shall be treated as income in a separate category.’’, and 
in second sentence substituted ‘‘passive income’’ for 
‘‘income (other than high withholding tax interest and 
dividends from a noncontrolled section 902 corpora-
tion)’’. 

Subsec. (d)(3)(F). Pub. L. 100–647, § 1012(a)(7), amended 
subpar. (F) generally. Prior to amendment, subpar. (F) 
read as follows: ‘‘For purposes of this paragraph, the 
term ‘separate category’ means any category of income 
described in subparagraph (A), (B), (C), (D), or (E) of 
paragraph (1).’’ 

Subsec. (d)(3)(H). Pub. L. 100–647, § 1012(a)(3), added 
subpar. (H). 

Subsec. (d)(3)(I). Pub. L. 100–647, § 1012(p)(11), added 
subpar. (I). 

Subsec. (f)(5)(F). Pub. L. 100–647, § 1012(c), added sub-
par. (F). 

Subsec. (g)(9)(A). Pub. L. 100–647, § 1012(q)(12), sub-
stituted ‘‘861(a)(1)(A)’’ for ‘‘861(a)(1)(B)’’. 

Subsec. (g)(10), (11). Pub. L. 100–647, § 1012(bb)(4)(A), 
added par. (10) and redesignated former par. (10) as (11). 

1986—Subsec. (a). Pub. L. 99–514, § 104(b)(13), struck 
out last sentence ‘‘For purposes of the preceding sen-
tence, in the case of an individual the entire taxable in-
come shall be reduced by an amount equal to the zero 
bracket amount.’’ 

Subsec. (b)(3)(C). Pub. L. 99–514, § 1211(b)(3), redesig-
nated subpar. (E) as (C) and struck out former subpar. 
(C), exception for gain from the sale of certain personal 
property, which read as follows: ‘‘There shall be in-
cluded as gain from sources within the United States 
any gain from sources without the United States from 
the sale or exchange of a capital asset which is personal 
property which— 

‘‘(i) in the case of an individual, is sold or ex-
changed outside of the country (or possession) of the 
individual’s residence, 

‘‘(ii) in the case of a corporation, is stock in a sec-
ond corporation sold or exchanged other than in a 
country (or possession) in which such second corpora-
tion derived more than 50 percent of its gross income 
for the 3-year period ending with the close of such 
second corporation’s taxable year immediately pre-
ceding the year during which the sale or exchange oc-
curred, or 

‘‘(iii) in the case of any taxpayer, is personal prop-
erty (other than stock in a corporation) sold or ex-
changed other than in a country (or possession) in 
which such property is used in a trade or business of 
the taxpayer or in which such taxpayer derived more 
than 50 percent of its gross income for the 3-year pe-
riod ending with the close of its taxable year imme-
diately preceding the year during which the sale or 
exchange occurred, 

unless such gain is subject to an income, war profits, or 
excess profits tax of a foreign country or possession of 
the United States, and the rate of tax applicable to 
such gain is 10 percent or more of the gain from the 
sale or exchange (computed under this chapter).’’ 

Subsec. (b)(3)(D). Pub. L. 99–514, § 1211(b)(3), redesig-
nated subpar. (F) as (D) and struck out former subpar. 
(D), gain from liquidation of certain foreign corpora-
tions, which read as follows: ‘‘Subparagraph (C) shall 
not apply with respect to a distribution in liquidation 
of a foreign corporation to which part II of subchapter 
C applies if such corporation derived less than 50 per-
cent of its gross income from sources within the United 
States for the 3-year period ending with the close of 
such corporation’s taxable year immediately preceding 
the year during which the distribution occurred.’’ 

Subsec. (b)(3)(E), (F). Pub. L. 99–514, § 1211(b)(3), redes-
ignated former subpars. (E) and (F) as (C) and (D), re-
spectively. 

Subsec. (d). Pub. L. 99–514, § 1201(d)(1), substituted 
‘‘certain categories of income’’ for ‘‘certain interest in-
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come and income from DISC, former DISC, FSC, or 
former FSC’’ in heading. 

Subsec. (d)(1). Pub. L. 99–514, § 1201(a), (d)(2), (3), in-
serted ‘‘and sections 902, 907, and 960’’ in introductory 
provisions, added subpars. (A) to (E), struck out former 
subpar. (A) which read ‘‘the interest income described 
in paragraph (2)’’, redesignated former subpars. (B), (C), 
(D), and (E) as (F), (G), (H), and (I), respectively, and in 
subpar. (I), substituted ‘‘in any of the preceding sub-
paragraphs’’ for ‘‘in subparagraph (A), (B), (C), or (D)’’. 

Pub. L. 99–514, § 1899A(24), made technical correction 
clarifying heading. See 1984 Amendment note below. 

Subsec. (d)(1)(D). Pub. L. 99–514, § 1876(d)(2), amended 
subpar. (D) generally. Prior to amendment, subpar. (D) 
read as follows: ‘‘distributions from a FSC (or former 
FSC) out of earnings and profits attributable to foreign 
trade income (within the meaning of section 923(b)), 
and’’. 

Subsec. (d)(2). Pub. L. 99–514, § 1201(b), added par. (2) 
and struck out former par. (2), interest income to 
which applicable, which read as follows: ‘‘For purposes 
of this subsection, the interest income described in this 
paragraph is interest other than interest— 

‘‘(A) derived from any transaction which is directly 
related to the active conduct by the taxpayer of a 
trade or business in a foreign country or a possession 
of the United States, 

‘‘(B) derived in the conduct by the taxpayer of a 
banking, financing, or similar business, 

‘‘(C) received from a corporation in which the tax-
payer (or one or more includible corporations in an 
affiliated group, as defined in section 1504, of which 
the taxpayer is a member) owns, directly or indi-
rectly, at least 10 percent of the voting stock, or 

‘‘(D) received on obligations acquired as a result of 
the disposition of a trade or business actively con-
ducted by the taxpayer in a foreign country or pos-
session of the United States or as a result of the dis-
position of stock or obligations of a corporation in 
which the taxpayer owned at least 10 percent of the 
voting stock. 

For purposes of subparagraph (C), stock owned, directly 
or indirectly, by or for a foreign corporation, shall be 
considered as being proportionately owned by its share-
holders. For purposes of this subsection, interest (after 
the operation of section 904(d)(3)) received from a des-
ignated payor corporation described in section 
904(d)(3)(E)(iii) by a taxpayer which owns directly or in-
directly less than 10 percent of the voting stock of such 
designated payor corporation shall be treated as inter-
est described in subparagraph (A) to the extent such in-
terest would have been so treated had such taxpayer re-
ceived it from other than a designated payor corpora-
tion.’’ 

Pub. L. 99–514, § 1810(b)(3), inserted at end ‘‘For pur-
poses of this subsection, interest (after the operation of 
section 904(d)(3)) received from a designated payor cor-
poration described in section 904(d)(3)(E)(iii) by a tax-
payer which owns directly or indirectly less than 10 
percent of the voting stock of such designated payor 
corporation shall be treated as interest described in 
subparagraph (A) to the extent such interest would 
have been so treated had such taxpayer received it from 
other than a designated payor corporation.’’ 

Subsec. (d)(3). Pub. L. 99–514, § 1201(b), added par. (3) 
and struck out former par. (3) treating as interest cer-
tain amounts attributable to United States-owned for-
eign corporations, etc., subpars. thereof relating to fol-
lowing subject matter: (A) general provisions, (B) sepa-
rate limitation interest, (C) exception where designated 
corporation has small amount of separate limitation 
interest, (D) treatment of certain interest, (E) des-
ignated payor corporation, (F) determination of year to 
which amount is attributable, (G) ordering rules, (H) 
dividend, (I) interest and dividends from members of 
same affiliated group, and (J) distributions through 
other entities. 

Subsec. (d)(3)(C). Pub. L. 99–514, § 1810(b)(1), inserted 
at end ‘‘The preceding sentence shall not apply to any 
amount includible in gross income under section 551 or 
951.’’ 

Subsec. (d)(3)(E). Pub. L. 99–514, § 1810(b)(4)(A), in-
serted at end: 

‘‘(iv) any other corporation formed or availed of for 
purposes of avoiding the provisions of this paragraph. 

For purposes of this paragraph, the rules of paragraph 
(9) of subsection (g) shall apply.’’ 

Subsec. (d)(3)(I). Pub. L. 99–514, § 1810(b)(2), redesig-
nated subpar. (I) as (J) and added a new subpar. (I), in-
terest and dividends from members of same affiliated 
group, which read as follows: ‘‘For purposes of this 
paragraph, dividends and interest received or accrued 
by the designated payor corporation from another 
member of the same affiliated group (determined under 
section 1504 without regard to subsection (b)(3) thereof) 
shall be treated as separate limitation interest if (and 
only if) such amounts are attributable (directly or indi-
rectly) to separate limitation interest of any other 
member of such group.’’ 

Subsec. (d)(3)(J). Pub. L. 99–514, § 1810(b)(2), redesig-
nated subpar. (I) as (J) and struck out former subpar. 
(J), interest from members of same affiliated group, 
which read as follows: ‘‘For purposes of this paragraph, 
interest received or accrued by the designated payor 
corporation from another member of the same affili-
ated group (determined under section 1504 without re-
gard to subsection (b)(3) thereof) shall not be treated as 
separate limitation interest, unless such interest is at-
tributable directly or indirectly to separate limitation 
interest of such other member.’’ 

Subsec. (d)(4), (5). Pub. L. 99–514, § 1201(b), added pars. 
(4) and (5). 

Subsec. (f)(5). Pub. L. 99–514, § 1203(a), added par. (5). 
Subsec. (g)(1)(A)(iii). Pub. L. 99–514, § 1235(f)(4)(A), 

added cl. (iii). 
Subsec. (g)(2). Pub. L. 99–514, § 1235(f)(4)(B), sub-

stituted ‘‘holding or passive foreign investment com-
pany’’ for ‘‘holding company’’ in heading. 

Subsec. (g)(9), (10). Pub. L. 99–514, § 1810(a)(1)(A), added 
par. (9) and redesignated former par. (9) as (10). 

Subsec. (i)(2). Pub. L. 99–514, § 701(e)(4)(H), struck out 
‘‘by an individual’’ after ‘‘can be taken’’ and sub-
stituted ‘‘section 59(a)’’ for ‘‘section 55(c)’’. 

1984—Subsec. (d). Pub. L. 98–369, § 801(d)(2)(C), which 
directed amendment of par. (1) heading by substituting 
‘‘Separate application of section with respect to cer-
tain interest income and income from DISC, former 
DISC, FSC, or former FSC’’ for ‘‘Application of section 
in case of certain interest income and dividends from a 
DISC or former DISC’’ was executed to subsec. (d) head-
ing to reflect the probable intent of Congress. 

Subsec. (d)(1)(B) to (E). Pub. L. 98–369, § 801(d)(2)(A), 
(B), struck out ‘‘and’’ after ‘‘United States,’’ at end of 
subpar. (B), substituted ‘‘taxable income attributable 
to foreign trade income (within the meaning of section 
923(b)),’’ for ‘‘income other than the interest income de-
scribed in paragraph (2) and dividends described in sub-
paragraph (B),’’ in subpar. (C), and added subpars. (D) 
and (E). 

Subsec. (d)(3). Pub. L. 98–369, § 122(a), added par. (3). 
Subsec. (g). Pub. L. 98–369, § 121(a), added subsec. (g). 

Former subsec. (g) redesignated (h). 
Pub. L. 98–369, § 474(r)(21), amended subsec. (g) gener-

ally, substituting ‘‘Coordination with nonrefundable 
personal credits’’ for ‘‘Coordination with credit for the 
elderly’’ in heading and in text substituting ‘‘reduced 
by the sum of the credits allowable under subpart A of 
part IV of subchapter A of this chapter’’ for ‘‘reduced 
by the amount of the credit (if any) for the taxable 
year allowable under section 37 (relating to credit for 
the elderly and the permanently and totally disabled)’’. 

Subsecs. (h), (i). Pub. L. 98–369, § 121(a), redesignated 
former subsecs. (g) and (h) as (h) and (i), respectively. 

1983—Subsec. (g). Pub. L. 98–21 substituted ‘‘relating 
to credit for the elderly and the permanently and to-
tally disabled’’ for ‘‘relating to credit for the elderly’’. 

1982—Subsec. (f)(4) to (6). Pub. L. 97–248 struck out 
par. (4) which provided for the determination of foreign 
oil related loss where section 907 was applicable, redes-
ignated par. (5) as (4), and purported to redesignate par. 
(6) as (5). However, subsec. (f) did not contain a par. (6). 
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1980—Subsec. (b)(3)(F). Pub. L. 96–222, § 104(a)(3)(D)(i), 
redesignated subpar. (E) ‘‘Rate differential portion’’, 
added by Pub. L. 95–600, as (F). 

1978—Subsec. (b)(2). Pub. L. 95–600, §§ 403(c)(4)(A), 
701(u)(2)(A), (3)(A), in subpar. (A) substituted ‘‘this sec-
tion’’ for ‘‘subsection (a)’’, ‘‘the rate differential por-
tion’’ for ‘‘three eighths’’ wherever appearing, and ‘‘for 
purposes of determining taxable income from sources 
without the United States, any net capital loss (and 
any amount which is a short term capital loss under 
section 1212(a))’’ for ‘‘any net capital loss’’. 

Subsec. (b)(3). Pub. L. 95–600, §§ 403(c)(4)(B), 
701(u)(2)(B), (C), as amended by Pub. L. 96–222, 
§ 104(a)(3)(D)(ii), substituted ‘‘There’’ for ‘‘For purposes 
of this paragraph, there’’, added subpar. (D), redesig-
nated former subpar. (D), relating to section 1231 gains, 
as subpar. (E), and added another subpar. (E), relating 
to rate differential portion. See 1980 Amendment note 
above. 

Subsec. (f)(2)(A). Pub. L. 95–600, § 701(u)(4)(A), struck 
out provision relating to capital loss carrybacks and 
carryovers. 

Subsec. (f)(4). Pub. L. 95–600, § 701(u)(4)(B), (8)(C), sub-
stituted in introductory provisions ‘‘In making the sep-
arate computation under this subsection with respect 
to foreign oil related income which is required by sec-
tion 907(b)’’ for ‘‘In the case of a corporation to which 
section 907(b)(1) applies’’ and in subpar. (A) struck out 
provision relating to capital loss carrybacks and carry-
overs. 

Subsec. (f)(5). Pub. L. 95–600, § 701(q)(2), added par. (5). 
Subsec. (h). Pub. L. 95–600, § 421(e)(6), designated ex-

isting provisions as par. (1) and added par. (2). 
1977—Subsec. (a). Pub. L. 95–30 provided that, for pur-

poses of determining the maximum total amount of the 
credit taken under section 901(a), in the case of an indi-
vidual, the entire taxable income shall be reduced by 
an amount equal to the zero bracket amount. 

1976—Subsec. (a). Pub. L. 94–455, § 1031(a), struck out 
provisions allowing the per-country limitation, made 
the overall limitation applicable to all taxpayers to de-
termine their foreign tax credit limitation, and in-
serted reference to section 901(a). 

Subsec. (b). Pub. L. 94–455, §§ 1031(a), 1034(a), 1051(e), 
redesignated subsec. (c) as (b)(1), inserted provisions 
that the net United States capital losses would offset 
net foreign capital gains and, in the case of corpora-
tions, that only 30⁄48 of the net foreign source gain 
would be included in the foreign tax credit limitation, 
and that the gain from the sale or exchange of personal 
property outside the United States would be considered 
United States source income unless one of three excep-
tions applied, and added par. (4). 

Subsec. (c). Pub. L. 94–455, § 1031(a), redesignated sub-
sec. (d) as (c), and amended the redesignated subsec. (c) 
generally to conform to the elimination of the per- 
country limitation in subsec. (a). Former subsec. (c) re-
designated (b)(1). 

Subsec. (d). Pub. L. 94–455, § 1031(a), redesignated sub-
sec. (f)(1), (2), as (d). Former subsec. (d) redesignated 
(c). 

Subsec. (e). Pub. L. 94–455, § 1031(a), added subsec. (e). 
Former subsec. (e) was eliminated in view of the 
amendment of subsec. (a). 

Subsec. (f). Pub. L. 94–455, §§ 1031(a), 1032(a), 
1901(b)(10)(B), added subsec. (f), and substituted ‘‘sec-
tion 172(h)’’ for ‘‘section 172(k)(1)’’ in pars. (2)(B)(i) and 
(4)(B)(i). Former subsec. (f)(1), (2), was redesignated (d). 
Former subsecs. (f)(3), (4), (5) were omitted. 

Subsec. (g). Pub. L. 94–455, §§ 1032(a), 503(b)(1), added 
subsec. (g). Former subsec. (f) redesignated (g), and fur-
ther redesignated (h). 

Subsec. (h). Pub. L. 94–455, § 503(b)(1), redesignated 
former subsec. (g) as (h). 

1971—Subsec. (f). Pub. L. 92–178, § 502(b)(2), inserted 
‘‘and dividends from a DISC or former DISC’’ after ‘‘in-
terest income’’ in the heading. 

Subsec. (f)(1). Pub. L. 92–178, § 502(b)(2), inserted ‘‘each 
of the following items of income’’ in introductory text, 
added subpar. (B), and redesignated former subpar. (B) 

as (C), inserting therein provisions respecting dividends 
described in subparagraph (B). 

Subsec. (f)(3). Pub. L. 92–178, § 502(b)(3), provided that 
the limitation provided by subsec. (a)(2) shall not apply 
to dividends described in paragraph (1)(B) and sub-
stituted ‘‘limitation provided by subsection (a)(2) ap-
plies with respect to income described in paragraph 
(1)(B) and (C)’’ for ‘‘limitation provided by subsection 
(a)(2) applies with respect to income other than the in-
terest income described in paragraph (2)’’. 

Subsec. (f)(5). Pub. L. 92–178, § 502(b)(4), added par. (5). 
1969—Subsec. (b)(1). Pub. L. 91–172, § 506(b)(1), sub-

stituted ‘‘(A) with the consent of the Secretary or his 
delegate with respect to any taxable year or (B) for the 
taxpayer’s first taxable year beginning after December 
31, 1969’’ for ‘‘with the consent of the Secretary or his 
delegate with respect to any taxable year’’. 

Subsec. (b)(2). Pub. L. 91–172, § 506(b)(2), substituted 
‘‘Except in a case to which paragraph (1)(B) applies, if 
the taxpayer’’ for ‘‘If a taxpayer’’. 

1966—Subsec. (f)(2). Pub. L. 89–809 inserted reference 
to includible corporations in an affiliated group, as de-
fined in section 1504, of which the taxpayer is a member 
and inserted reference to both direct and indirect own-
ership in subpar. (C) and inserted provision that, for 
purposes of subpar. (C), stock owned directly or indi-
rectly by or for a foreign corporation shall be consid-
ered as being proportionately owned by its sharehold-
ers. 

1964—Subsec. (g)(2). Pub. L. 88–272 substituted ‘‘sec-
tion 1503(b)’’ for ‘‘section 1503(d)’’. 

1962—Subsec. (f). Pub. L. 87–834, § 10(a), added subsec. 
(f). Former subsec. (f) redesignated (g). 

Subsec. (g). Pub. L. 87–834, §§ 10(a), 12(b)(2), redesig-
nated former subsec. (f) as (g), designated existing pro-
visions as par. (2), and added par. (1). 

1960—Subsec. (a). Pub. L. 86–780, § 1(a), designated ex-
isting provisions as par. (1), inserted introductory 
clause ‘‘In the case of any taxpayer who elects the limi-
tation provided by this paragraph’’ and inserted ‘‘for-
eign’’, ‘‘or possession of the United States’’ and ‘‘or 
possession’’ therein and added par. (2). 

Subsec. (b). Pub. L. 86–780, § 1(a), added subsec. (b). 
Former subsec. (b) redesignated (c). 

Subsec. (c). Pub. L. 86–780, § 1(b), redesignated former 
subsec. (b) as (c) and inserted ‘‘applicable’’ before ‘‘lim-
itation’’ therein. Former subsec. (c) redesignated (d). 

Subsec. (d). Pub. L. 86–780, § 1(c), redesignated former 
subsec. (c) as (d) and inserted ‘‘applicable’’ before ‘‘lim-
itation’’ in two places. 

Subsecs. (e), (f). Pub. L. 86–780, § 1(d), added subsecs. 
(e) and (f). 

1958—Subsec. (c). Pub. L. 85–866 added subsec. (c). 

EFFECTIVE AND TERMINATION DATES OF 2010 
AMENDMENT 

Pub. L. 111–226, title II, § 213(b), Aug. 10, 2010, 124 Stat. 
2399, provided that: ‘‘The amendments made by this 
section [amending this section] shall apply to taxable 
years beginning after the date of the enactment of this 
Act [Aug. 10, 2010].’’ 

Amendment by section 217(c)(2) of Pub. L. 111–226 ap-
plicable to taxable years beginning after Dec. 31, 2010, 
with certain exceptions, see section 217(d) of Pub. L. 
111–226, set out as an Effective Date of 2010 Amendment 
note under section 861 of this title. 

Amendment by Pub. L. 111–148 terminated applicable 
to taxable years beginning after Dec. 31, 2011, and sec-
tion is amended to read as if such amendment had 
never been enacted, see section 10909(c) of Pub. L. 
111–148, set out as a note under section 1 of this title. 

Amendment by Pub. L. 111–148 applicable to taxable 
years beginning after Dec. 31, 2009, see section 10909(d) 
of Pub. L. 111–148, set out as a note under section 1 of 
this title. 

EFFECTIVE DATE OF 2009 AMENDMENT 

Amendment by section 1004(b)(5) of Pub. L. 111–5 ap-
plicable to taxable years beginning after Dec. 31, 2008, 
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see section 1004(d) of Pub. L. 111–5, set out as an Effec-
tive and Termination Dates of 2009 Amendment note 
under section 24 of this title. 

Amendment by section 1142(b)(1)(E) of Pub. L. 111–5 
applicable to vehicles acquired after Feb. 17, 2009, see 
section 1142(c) of Pub. L. 111–5, set out as an Effective 
and Termination Dates of 2009 Amendment note under 
section 24 of this title. 

Amendment by section 1144(b)(1)(E) of Pub. L. 111–5 
applicable to taxable years beginning after Dec. 31, 
2008, see section 1144(c) of Pub. L. 111–5, set out as an 
Effective and Termination Dates of 2009 Amendment 
note under section 24 of this title. 

EFFECTIVE DATE OF 2007 AMENDMENT 

Pub. L. 110–172, § 11(f)(4), Dec. 29, 2007, 121 Stat. 2489, 
provided that: ‘‘The amendments made by this sub-
section [amending this section and sections 1298 and 
9502 of this title] shall take effect as if included in the 
provisions of the American Jobs Creation Act of 2004 
[Pub. L. 108–357] to which they relate.’’ 

EFFECTIVE AND TERMINATION DATES OF 2005 
AMENDMENT 

Amendment by section 402(i)(3)(G) of Pub. L. 109–135 
subject to title IX of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001, Pub. L. 107–16, § 901, in 
the same manner as the provisions of such Act to which 
such amendment relates, see section 402(i)(3)(H) of Pub. 
L. 109–135, set out as a note under section 23 of this 
title. 

Amendment by section 402(i)(3)(G) of Pub. L. 109–135 
effective as if included in the provisions of the Energy 
Policy Act of 2005, Pub. L. 109–58, to which it relates 
and applicable to taxable years beginning after Dec. 31, 
2005, see section 402(m) of Pub. L. 109–135, set out as a 
note under section 23 of this title. 

Amendments by section 403(k), (o) of Pub. L. 109–135 
effective as if included in the provisions of the Amer-
ican Jobs Creation Act of 2004, Pub. L. 108–357, to which 
they relate, see section 403(nn) of Pub. L. 109–135, set 
out as a note under section 26 of this title. 

EFFECTIVE DATE OF 2004 AMENDMENTS 

Amendment by section 402(a) of Pub. L. 108–357 appli-
cable to losses for taxable years beginning after Dec. 31, 
2006, see section 402(c) of Pub. L. 108–357, set out as a 
note under section 535 of this title. 

Amendment by section 403(a), (b)(1)–(5) of Pub. L. 
108–357 applicable to taxable years beginning after Dec. 
31, 2002, see section 403(c) of Pub. L. 108–357, set out as 
a note under section 864 of this title. 

Amendment by section 403(a), (b)(1)–(5) of Pub. L. 
108–357 not applicable to taxable years beginning after 
Dec. 31, 2002, and before Jan. 1, 2005, with a specific pro-
vision for application of subsec. (d)(4)(C)(iv) of this sec-
tion, if taxpayer so elects, see section 403(d) of Pub. L. 
108–357, set out as a note under section 864 of this title. 

Pub. L. 108–357, title IV, § 404(g), Oct. 22, 2004, 118 Stat. 
1497, provided that: 

‘‘(1) IN GENERAL.—The amendments made by this sec-
tion [amending this section] shall apply to taxable 
years beginning after December 31, 2006. 

‘‘(2) TRANSITIONAL RULE RELATING TO INCOME TAX BASE 
DIFFERENCE.—Section 904(d)(2)(H)(ii) of the Internal 
Revenue Code of 1986, as added by subsection (e), shall 
apply to taxable years beginning after December 31, 
2004.’’ 

Amendment by section 413(c)(14), (15) of Pub. L. 
108–357 applicable to taxable years of foreign corpora-
tions beginning after Dec. 31, 2004, and to taxable years 
of United States shareholders with or within which 
such taxable years of foreign corporations end, see sec-
tion 413(d)(1) of Pub. L. 108–357, set out as an Effective 
and Termination Dates of 2004 Amendments note under 
section 1 of this title. 

Pub. L. 108–357, title IV, § 417(c), Oct. 22, 2004, 118 Stat. 
1512, provided that: 

‘‘(1) CARRYBACK.—The amendments made by sub-
sections (a)(1) and (b)(1) [amending this section and sec-

tion 907 of this title] shall apply to excess foreign taxes 
arising in taxable years beginning after the date of the 
enactment of this Act [Oct. 22, 2004]. 

‘‘(2) CARRYOVER.—The amendments made by sub-
sections (a)(2) and (b)(2) [amending this section and sec-
tion 907 of this title] shall apply to excess foreign taxes 
which (without regard to the amendments made by this 
section [amending this section and section 907 of this 
title]) may be carried to any taxable year ending after 
the date of the enactment of this Act [Oct. 22, 2004].’’ 

Pub. L. 108–357, title VIII, § 895(b), Oct. 22, 2004, 118 
Stat. 1648, provided that: ‘‘The amendment made by 
this section [amending this section] shall apply to dis-
positions after the date of the enactment of this Act 
[Oct. 22, 2004].’’ 

Amendment by Pub. L. 108–311 applicable to taxable 
years beginning after Dec. 31, 2003, see section 312(c) of 
Pub. L. 108–311, set out as a note under section 26 of 
this title. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by section 601(b)(1) of Pub. L. 107–147 ap-
plicable to taxable years beginning after Dec. 31, 2001, 
see section 601(c) of Pub. L. 107–147, set out as a note 
under section 26 of this title. 

EFFECTIVE AND TERMINATION DATES OF 2001 
AMENDMENT 

Amendment by sections 201(b), 202(f), and 618(b) of 
Pub. L. 107–16 inapplicable to taxable years beginning 
during 2004 or 2005, see section 312(b)(2) of Pub. L. 
108–311, set out as a note under section 23 of this title. 

Amendment by sections 201(b), 202(f), and 618(b) of 
Pub. L. 107–16 inapplicable to taxable years beginning 
during 2002 and 2003, see section 601(b)(2) of Pub. L. 
107–147, set out as a note under section 23 of this title. 

Amendment by section 201(b)(2)(G) of Pub. L. 107–16 
applicable to taxable years beginning after Dec. 31, 
2001, see section 201(e)(2) of Pub. L. 107–16, set out as a 
note under section 24 of this title. 

Amendment by section 202(f)(2)(C) of Pub. L. 107–16 
applicable to taxable years beginning after Dec. 31, 
2001, see section 202(g)(1) of Pub. L. 107–16, set out as a 
note under section 23 of this title. 

Amendment by section 618(b)(2)(D) of Pub. L. 107–16 
applicable to taxable years beginning after Dec. 31, 
2001, see section 618(d) of Pub. L. 107–16, set out as a 
note under section 24 of this title. 

Amendment by sections 201(b)(2)(G) and 202(f)(2)(C) of 
Pub. L. 107–16 inapplicable to taxable, plan, or limita-
tion years beginning after Dec. 31, 2012, and the Inter-
nal Revenue Code of 1986 to be applied and administered 
to such years as if such amendment had never been en-
acted, see section 901 of Pub. L. 107–16, set out as a note 
under section 1 of this title. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–170 applicable to taxable 
years beginning after Dec. 31, 1998, see section 501(c) of 
Pub. L. 106–170, set out as a note under section 24 of 
this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by section 311(c)(3) of Pub. L. 105–34 ap-
plicable to taxable years ending after May 6, 1997, see 
section 311(d) of Pub. L. 105–34, set out as a note under 
section 1 of this title. 

Section 1101(b) of Pub. L. 105–34 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1997.’’ 

Section 1105(c) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 2002.’’ 

Section 1111(c)(2) of Pub. L. 105–34 provided that: 
‘‘The amendment made by subsection (b) [amending 
this section] shall apply to distributions after the date 
of the enactment of this Act [Aug. 5, 1997].’’ 
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Amendment by section 1163(b) of Pub. L. 105–34 effec-
tive Aug. 5, 1997, see section 1163(c) of Pub. L. 105–34, set 
out as a note under section 902 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Section 1501(d) of Pub. L. 104–188 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 951, 956, 959, 989, and 1297 of this title 
and repealing section 956A of this title] shall apply to 
taxable years of foreign corporations beginning after 
December 31, 1996, and to taxable years of United 
States shareholders within which or with which such 
taxable years of foreign corporations end.’’ 

Amendment by section 1703(i)(1) of Pub. L. 104–188 ef-
fective as if included in the provision of the Revenue 
Reconciliation Act of 1993, Pub. L. 103–66, §§ 13001–13444, 
to which such amendment relates, see section 1703(o) of 
Pub. L. 104–188, set out as a note under section 39 of 
this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by section 13227(d) of Pub. L. 103–66 ap-
plicable to taxable years beginning after Dec. 31, 1993, 
see section 13227(f) of Pub. L. 103–66 set out as a note 
under section 56 of this title. 

Section 13235(c) of Pub. L. 103–66 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 907 and 954 of this title] shall apply to 
taxable years beginning after December 31, 1992.’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by section 11101(d)(5) of Pub. L. 101–508 
applicable to taxable years beginning after Dec. 31, 
1990, see section 11101(e) of Pub. L. 101–508, set out as a 
note under section 1 of this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Section 7402(b) of Pub. L. 101–239 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years beginning after July 
10, 1989.’’ 

Amendment by section 7811(i)(1) of Pub. L. 101–239 ef-
fective, except as otherwise provided, as if included in 
the provision of the Technical and Miscellaneous Reve-
nue Act of 1988, Pub. L. 100–647, to which such amend-
ment relates, see section 7817 of Pub. L. 101–239, set out 
as a note under section 1 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 1012(bb)(4)(B) of Pub. L. 100–647 provided that: 
‘‘The amendment made by subparagraph (A) [amending 
this section] shall take effect as if included in the 
amendment made by section 121 of the Tax Reform Act 
of 1984 [Pub. L. 98–369].’’ 

Amendment by sections 1003(b)(2) and 1012(a)(1)(A), 
(2)–(4), (6)–(11), (c), (p)(11), (29), (q)(12) of Pub. L. 100–647 
effective, except as otherwise provided, as if included in 
the provision of the Tax Reform Act of 1986, Pub. L. 
99–514, to which such amendment relates, see section 
1019(a) of Pub. L. 100–647, set out as a note under sec-
tion 1 of this title. 

Amendment by section 2004(l) of Pub. L. 100–647 effec-
tive, except as otherwise provided, as if included in the 
provisions of the Revenue Act of 1987, Pub. L. 100–203, 
title X, to which such amendment relates, see section 
2004(u) of Pub. L. 100–647, set out as a note under sec-
tion 56 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 104(b)(13) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
see section 151(a) of Pub. L. 99–514, set out as a note 
under section 1 of this title. 

Amendment by section 701(e)(4)(H) of Pub. L. 99–514 
applicable to taxable years beginning after Dec. 31, 
1986, with certain exceptions and qualifications, see 
section 701(f) of Pub. L. 99–514, set out as an Effective 
Date note under section 55 of this title. 

Section 1201(e) of Pub. L. 99–514, as amended by Pub. 
L. 100–647, title I, § 1012(a)(5), Nov. 10, 1988, 102 Stat. 3495; 
Pub. L. 101–239, title VII, § 7404(a), Dec. 19, 1989, 103 Stat. 
2361, provided that: 

‘‘(1) IN GENERAL.—Except as provided in this sub-
section, the amendments made by this section [amend-
ing this section and sections 864 and 954 of this title] 
shall apply to taxable years beginning after December 
31, 1986. 

‘‘[(2) Repealed. Pub. L. 101–239, title VII, § 7404(a), Dec. 
19, 1989, 103 Stat. 2361.] 

‘‘(3) SPECIAL RULE FOR TAXPAYER WITH OVERALL FOR-
EIGN LOSS.— 

‘‘(A) IN GENERAL.—If a taxpayer incorporated on 
June 20, 1928, the principal headquarters of which is 
in Minneapolis, Minnesota, sustained an overall for-
eign loss (as defined in section 904(f)(2) of the Internal 
Revenue Code of 1954 [now 1986]) in taxable years be-
ginning before January 1, 1986, in connection with 2 
separate trades or businesses which the taxpayer had, 
during 1985, substantially disposed of in tax-free 
transactions pursuant to section 355 of such Code, 
then an amount, not to exceed $40,000,000 of foreign 
source income, which, but for this paragraph, would 
not be treated as overall limitation income, shall be 
so treated. 

‘‘(B) SUBSTANTIAL DISPOSITION.—For purposes of 
this paragraph, a taxpayer shall be treated as having 
substantially disposed of a trade or business if the re-
tained portion of such business had sales of less than 
10 percent of the annual sales of such business for 
taxable years ending in 1985.’’ 
[Section 7404(b), (c) of Pub. L. 101–239 provided that: 
[‘‘(b) EFFECTIVE DATE.—The repeal made by sub-

section (a) [amending section 1201(e) of Pub. L. 99–514, 
set out above] shall apply to taxable years beginning 
after December 31, 1989. 

[‘‘(c) EXCEPTION FOR CERTAIN TAXPAYERS WITH SUB-
STANTIAL LOAN LOSS RESERVES.— 

[‘‘(1) IN GENERAL.—The repeal made by subsection 
(a) shall not apply to any taxpayer if, on any finan-
cial statement filed by such taxpayer for regulatory 
purposes with respect to any quarter ending during 
the period beginning on March 31, 1989, and ending on 
December 31, 1989, such taxpayer showed loss reserves 
against its qualified loans equal to at least 25 percent 
of the amount of such loans. 

[‘‘(2) DEFINITIONS AND SPECIAL RULES.—For purposes 
of this subsection— 

[‘‘(A) QUALIFIED LOAN.—The term ‘qualified loan’ 
has the meaning given such term by section 
1201(e)(2)(H) of the Tax Reform Act of 1986 [Pub. L. 
99–514, formerly set out above] (as in effect before 
its repeal by subsection (a)). 

[‘‘(B) PARENT-SUBSIDIARY CONTROLLED GROUPS.—In 
the case of any taxpayer which is a member of a 
parent-subsidiary controlled group (as defined in 
section 585(c)(5)(A) [26 U.S.C. 585(c)(5)(A)]), this sub-
section shall be applied by treating all members of 
such group as 1 taxpayer.’’] 

Section 1203(b) of Pub. L. 99–514 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to losses incurred in taxable years be-
ginning after December 31, 1986.’’ 

Amendment by section 1211(b)(3) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
except as otherwise provided, see section 1211(c) of Pub. 
L. 99–514, set out as an Effective Date note under sec-
tion 865 of this title. 

Amendment by section 1235(f)(4) of Pub. L. 99–514 ap-
plicable to taxable years of foreign corporations begin-
ning after Dec. 31, 1986, see section 1235(h) of Pub. L. 
99–514, set out as an Effective Date note under section 
1291 of this title. 

Section 1810(a)(1)(B) of Pub. L. 99–514 provided that: 
‘‘The amendment made by subparagraph (A) [amending 
this section] shall take effect on March 28, 1985. In the 
case of any taxable year ending after such date of any 
corporation treated as a United States-owned foreign 
corporation by reason of the amendment made by sub-
paragraph (A)— 
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‘‘(i) only income received or accrued by such cor-
poration after such date shall be taken into account 
under section 904(g) of the Internal Revenue Code of 
1954 [now 1986]; except that 

‘‘(ii) paragraph (5) of such section 904(g) shall be ap-
plied by taking into account all income received or 
accrued by such corporation during such taxable 
year.’’ 
Section 1810(b)(4)(B) of Pub. L. 99–514 provided that: 
‘‘(i) The amendment made by subparagraph (A) 

[amending this section] insofar as it adds the last sen-
tence to subparagraph (E) of section 905(d)(3) [904(d)(3)] 
shall take effect on March 28, 1985. In the case of any 
taxable year ending after such date of any corporation 
treated as a designated payor corporation by reason of 
the amendment made by subparagraph (A)— 

‘‘(I) only income received or accrued by such cor-
poration after such date shall be taken into account 
under section 904(d)(3) of the Internal Revenue Code 
of 1954 [now 1986]; except that 

‘‘(II) subparagraph (C) of such section 904(d)(3) shall 
be applied by taking into account all income received 
or accrued by such corporation during such taxable 
year. 
‘‘(ii) The amendment made by subparagraph (A) inso-

far as it adds clause (iv) to subparagraph (E) of section 
904(d)(3) shall take effect on December 31, 1985. For pur-
poses of such amendment, the rule of the second sen-
tence of clause (i) shall be applied by taking into ac-
count December 31, 1985, in lieu of March 28, 1985.’’ 

Amendment by sections 1810(b)(1)–(3) and 1876(d)(2) of 
Pub. L. 99–514 effective, except as otherwise provided, 
as if included in the provisions of the Tax Reform Act 
of 1984, Pub. L. 98–369, div. A, to which such amendment 
relates, see section 1881 of Pub. L. 99–514, set out as a 
note under section 48 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 121(b) of Pub. L. 98–369, as amended by Pub. 
L. 99–514, § 2, title XVIII, § 1810(a)(2), (3), Oct. 22, 1986, 100 
Stat. 2095, 2822, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendment made by subsection (a) 
[amending this section] shall take effect on the date of 
the enactment of this Act [July 18, 1984]. In the case of 
any taxable year of any United States-owned foreign 
corporation ending after the date of the enactment of 
this Act— 

‘‘(A) only income received or accrued by such for-
eign corporation after such date of enactment shall 
be taken into account under section 904(g) of the In-
ternal Revenue Code of 1986 [formerly I.R.C. 1954] (as 
added by subsection (a)); except that 

‘‘(B) paragraph (5) of such section 904(g) (relating to 
exception where small amount of United States 
source income) shall be applied by taking into ac-
count all income received or accrued by such foreign 
corporation during such taxable year. 
‘‘(2) SPECIAL RULE FOR APPLICABLE CFC.— 

‘‘(A) IN GENERAL.—In the case of qualified interest 
received or accrued by an applicable CFC before Jan-
uary 1, 1992— 

‘‘(i) such interest shall not be taken into account 
under section 904(g) of the Internal Revenue Code of 
1986 (as added by subsection (a)), except that 

‘‘(ii) such interest shall be taken into account for 
purposes of applying paragraph (5) of such section 
904(g) (relating to exception where small amount of 
United States source income). 
‘‘(B) QUALIFIED INTEREST.—For purposes of subpara-

graph (A), the term ‘qualified interest’ means— 
‘‘(i) the aggregate amount of interest received or 

accrued during any taxable year by an applicable 
CFC on United States affiliate obligations held by 
such applicable CFC, multiplied by, 

‘‘(ii) a fraction (not in excess of 1)— 
‘‘(I) the numerator of which is the sum of the 

aggregate principal amount of United States af-
filiate obligations held by the applicable CFC on 
March 31, 1984, but not in excess of the applicable 
limit, and 

‘‘(II) the denominator of which is the average 
daily principal amount of United States affiliate 
obligations held by such applicable CFC during 
the taxable year. 

Proper adjustments shall be made to the numerator 
described in clause (ii)(I) for original issue discount 
accruing after March 31, 1984, on CFC obligations and 
United States affiliate obligations. 

‘‘(C) ADJUSTMENT FOR RETIREMENT OF CFC OBLIGA-
TIONS.—The amount described in subparagraph 
(B)(ii)(I) for any taxable year shall be reduced by the 
sum of— 

‘‘(i) the excess of (I) the aggregate principal 
amount of CFC obligations which are outstanding 
on March 31, 1984, but only with respect to obliga-
tions issued before March 8, 1984, or issued after 
March 7, 1984, by the applicable CFC pursuant to a 
binding commitment in effect on March 7, 1984, over 
(II) the average daily outstanding principal amount 
during the taxable year of the CFC obligations de-
scribed in subclause (I), and 

‘‘(ii) the portion of the equity of such applicable 
CFC allocable to the excess described in clause (i) 
(determined on the basis of the debt-equity ratio of 
such applicable CFC on March 31, 1984). 
‘‘(D) APPLICABLE CFC.—For purposes of this para-

graph, the term ‘applicable CFC’ means any con-
trolled foreign corporation (within the meaning of 
section 957)— 

‘‘(i) which was in existence on March 31, 1984, and 
‘‘(ii) the principal purpose of which on such date 

consisted of the issuing of CFC obligations (or 
short-term borrowing from nonaffiliated persons) 
and lending the proceeds of such obligations (or 
such borrowing) to affiliates. 
‘‘(E) AFFILIATES; UNITED STATES AFFILIATES.—For 

purposes of this paragraph— 
‘‘(i) AFFILIATE.—The term ‘affiliate’ means any 

person who is a related person (within the meaning 
of section 482 of the Internal Revenue Code of 1986) 
to the applicable CFC. 

‘‘(ii) UNITED STATES AFFILIATE.—The term ‘United 
States affiliate’ means any United States person 
which is an affiliate of the applicable CFC. 

‘‘(iii) TREATMENT OF CERTAIN FOREIGN CORPORA-
TIONS ENGAGED IN BUSINESS IN UNITED STATES.—For 
purposes of clause (ii), a foreign corporation shall 
be treated as a United States person with respect to 
any interest payment made by such corporation if— 

‘‘(I) at least 50 percent of the gross income from 
all sources of such corporation for the 3-year pe-
riod ending with the close of its last taxable year 
ending on or before March 31, 1984, was effectively 
connected with the conduct of a trade or business 
within the United States, and 

‘‘(II) at least 50 percent of the gross income 
from all sources of such corporation for the 3-year 
period ending with the close of its taxable year 
preceding the payment of such interest was effec-
tively connected with the conduct of a trade or 
business within the United States. 

‘‘(F) UNITED STATES AFFILIATE OBLIGATIONS.—For 
purposes of this paragraph, the term ‘United States 
affiliate obligations’ means any obligation of (and 
payable by) a United States affiliate. 

‘‘(G) CFC OBLIGATION.—For purposes of this para-
graph, the term ‘CFC obligation’ means any obliga-
tion of (and issued by) a CFC if— 

‘‘(i) the requirements of clause (i) of [former] sec-
tion 163(f)(2)(B) of the Internal Revenue Code of 1986 
are met with respect to such obligation, and 

‘‘(ii) in the case of an obligation issued after De-
cember 31, 1982, the requirements of clause (ii) of 
such [former] section 163(f)(2)(B) are met with re-
spect to such obligation. 
‘‘(H) TREATMENT OF OBLIGATIONS WITH ORIGINAL 

ISSUE DISCOUNT.—For purposes of this paragraph, in 
the case of any obligation with original issue dis-
count, the principal amount of such obligation as of 
any day shall be treated as equal to the revised issue 
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price as of such day (as defined in section 1278(a)(4) of 
the Internal Revenue Code of 1986). 

‘‘(I) APPLICABLE LIMIT.—For purposes of subpara-
graph (B)(ii)(I), the term ‘applicable limit’ means the 
sum of— 

‘‘(i) the equity of the applicable CFC on March 31, 
1984, and 

‘‘(ii) the aggregate principal amount of CFC obli-
gations outstanding on March 31, 1984, which were 
issued by an applicable CFC— 

‘‘(I) before March 8, 1984, or 
‘‘(II) after March 7, 1984, pursuant to a binding 

commitment in effect on March 7, 1984. 
‘‘(3) EXCEPTION FOR CERTAIN TERM OBLIGATIONS.—The 

amendments made by subsection (a) shall not apply to 
interest on any term obligations held by a foreign cor-
poration on March 7, 1984. The preceding sentence shall 
not apply to any United States affiliate obligation (as 
defined in paragraph (2)(F)) held by an applicable CFC 
(as defined in paragraph (2)(D)). 

‘‘(4) DEFINITIONS.—Any term used in this subsection 
which is also used in section 904(g) of the Internal Rev-
enue Code of 1986 (as added by subsection (a)) shall have 
the meaning given such term by such section 904(g). 

‘‘(5) SEPARATE APPLICATION OF SECTION 904 IN CASE OF 
INCOME COVERED BY TRANSITIONAL RULES.—Subsections 
(a), (b), and (c) of section 904 of the Internal Revenue 
Code of 1986 shall be applied separately to any amount 
not treated as income derived from sources within the 
United States but which (but for the provisions of para-
graph (2) or (3) of this subsection) would be so treated 
under the amendments made by subsection (a). Any 
such separate application shall be made before any sep-
arate application required under section 904(d) of such 
Code. 

‘‘(6) APPLICATION OF PARAGRAPH (5) DELAYED IN CER-
TAIN CASES.—In the case of a foreign corporation— 

‘‘(A) which is a subsidiary of a domestic corpora-
tion which has been engaged in manufacturing for 
more than 50 years, and 

‘‘(B) which issued certificates with respect to obli-
gations on— 

‘‘(i) September 24, 1979, denominated in French 
francs, 

‘‘(ii) September 10, 1981, denominated in Swiss 
francs, 

‘‘(iii) July 14, 1982, denominated in Swiss francs, 
and 

‘‘(iv) December 1, 1982, denominated in United 
States dollars, 

with a total principal amount of less than 200,000,000 
United States dollars.[,] 

then paragraph (5) shall not apply to the proceeds from 
relending such obligations or related capital before 
January 1, 1986.’’ 

Section 122(b) of Pub. L. 98–369 provided that: 
‘‘(1) IN GENERAL.—The amendment made by sub-

section (a) [amending this section] shall take effect on 
the date of the enactment of this Act [July 18, 1984]. 

‘‘(2) SPECIAL RULES FOR INTEREST INCOME.— 
‘‘(A) IN GENERAL.—Interest income received or ac-

crued by a designated payor corporation shall be 
taken into account for purposes of the amendment 
made by subsection (a) only in taxable years begin-
ning after the date of the enactment of this Act. 

‘‘(B) EXCEPTION FOR INVESTMENT AFTER JUNE 22, 
1984.—Notwithstanding subparagraph (A), the amend-
ment made by subsection (a) shall apply to interest 
income received or accrued by a designated payor 
corporation after the date of enactment of this Act if 
it is attributable to investment in the designated 
payor corporation after June 22, 1984. 
‘‘(3) TERM OBLIGATIONS OF DESIGNATED PAYOR COR-

PORATION WHICH IS NOT APPLICABLE CFC.—In the case of 
any designated payor corporation which is not an appli-
cable CFC (as defined in section 121(b)(2)(D) [section 
121(b)(2)(D) of Pub. L. 98–369, set out above]), any inter-
est received or accrued by such corporation on a term 
obligation held by such corporation on March 7, 1984, 
shall not be taken into account.’’ 

Amendment by section 474(r)(21) of Pub. L. 98–369 ap-
plicable to taxable years beginning after Dec. 31, 1983, 
and to carrybacks from such years, see section 475(a) of 
Pub. L. 98–369, set out as a note under section 21 of this 
title. 

Amendment by section 801(d)(2) of Pub. L. 98–369 ap-
plicable to transactions after Dec. 31, 1984, in taxable 
years ending after such date, see section 805(a)(1) of 
Pub. L. 98–369, as amended, set out as a note under sec-
tion 245 of this title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 98–21 applicable to taxable 
years beginning after Dec. 31, 1983, except that if an in-
dividual’s annuity starting date was deferred under sec-
tion 105(d)(6) of this title as in effect on the day before 
Apr. 20, 1983, such deferral shall end on the first day of 
such individual’s first taxable year beginning after Dec. 
31, 1983, see section 122(d) of Pub. L. 98–21, set out as a 
note under section 22 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–248 applicable to taxable 
years beginning after Dec. 31, 1982, except that former 
subsec. (f)(4), which had provided for the determination 
of foreign oil related loss where section 907 of this title 
was applicable, shall continue to apply in certain in-
stances where the taxpayer has had a foreign loss from 
an activity not related to oil and gas, see section 211(e) 
of Pub. L. 97–248, set out as a note under section 907 of 
this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–222 effective, except as 
otherwise provided, as if it had been included in the 
provisions of the Revenue Act of 1978, Pub. L. 95–600, to 
which such amendment relates, see section 201 of Pub. 
L. 96–222, set out as a note under section 32 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by section 403(c)(4) of Pub. L. 95–600 ef-
fective on Nov. 6, 1978, see section 403(d)(3) of Pub. L. 
95–600, set out as a note under section 528 of this title. 

Amendment by section 421(e)(6) of Pub. L. 95–600 ap-
plicable to taxable years beginning after Dec. 31, 1978, 
see section 421(g) of Pub. L. 95–600, set out as note 
under section 5 of this title. 

Amendment by section 701(a)(8)(C) of Pub. L. 95–600 
applicable, in the case of individuals, to taxable years 
ending after Dec. 31, 1974, and, in the case of corpora-
tions, to taxable years ending after Dec. 31, 1976, see 
section 701(u)(8)(D) of Pub. L. 95–600, set out as a note 
under section 907 of this title. 

Section 701(q)(3)(B) of Pub. L. 95–600, as amended by 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided 
that: ‘‘The amendments made by paragraph (2) [amend-
ing this section] shall take effect as if included in sec-
tion 904(f) of the Internal Revenue Code of 1986 [for-
merly I.R.C. 1954], as such provision was added to such 
Code by section 1032(a) of the Tax Reform Act of 1976 
[section 1032(a) of Pub. L. 94–455].’’ 

Section 701(u)(2)(D) of Pub. L. 95–600 provided that: 
‘‘The amendments made by this paragraph [amending 
this section] shall apply to taxable years beginning 
after December 31, 1975.’’ 

Section 701(u)(3)(B) of Pub. L. 95–600 provided that: 
‘‘The amendment made by subparagraph (A) [amending 
this section] shall apply to taxable years beginning 
after December 31, 1975.’’ 

Section 701(u)(4)(C) of Pub. L. 95–600 provided that: 
‘‘The amendments made by this paragraph [amending 
this section] shall apply— 

‘‘(i) to overall foreign losses sustained in taxable 
years beginning after December 31, 1975, and 

‘‘(ii) to foreign oil related losses sustained in tax-
able years ending after December 31, 1975.’’ 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–30 applicable to taxable 
years beginning after Dec. 31, 1976, see section 106(a) of 
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Pub. L. 95–30, set out as a note under section 1 of this 
title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 503(b)(1) of Pub. L. 94–455 ap-
plicable to taxable years beginning after Dec. 31, 1975, 
see section 508 of Pub. L. 94–455, set out as a note under 
section 3 of this title. 

Section 1031(c) of Pub. L. 94–455, as amended by Pub. 
L. 95–600, title VII, § 701(u)(6), (7)(B)(ii), Nov. 6, 1978, 92 
Stat. 2914, 2916; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 
2095, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraphs 
(2) and (3), the amendments made by this section 
[amending this section and sections 243, 383, 901, 907, 
960, 1351, 1503, 6038, and 6501 of this title] shall apply to 
taxable years beginning after December 31, 1975. 

‘‘(2) EXCEPTION FOR CERTAIN MINING OPERATIONS.—In 
the case of a domestic corporation or includible cor-
poration in an affiliated group (as defined in section 
1504 of the Internal Revenue Code of 1986 [formerly 
I.R.C. 1954]) which has as of October 1, 1975— 

‘‘(A) been engaged in the active conduct of the 
trade or business of the extraction of minerals (of a 
character with respect to which a deduction for de-
pletion is allowable under section 613 of such Code) 
outside the United States or its possessions for less 
than 5 years preceding the date of enactment of this 
Act [Oct. 4, 1976], 

‘‘(B) had deductions properly apportioned or allo-
cated to its gross income from such trade or business 
in excess of such gross income in at least 2 taxable 
years, 

‘‘(C) 80 percent of its gross receipts are from the 
sale of such minerals, and 

‘‘(D) made commitments for substantial expansion 
of such mineral extraction activities, 

the amendments made by this section [amending this 
section and sections 243, 383, 901, 907, 960, 1351, 1503, 6038, 
and 6501 of this title] shall apply to taxable years be-
ginning after December 31, 1978. In the case of a loss 
sustained in a taxable year beginning before January 1, 
1979, by any corporation to which this paragraph ap-
plies, if section 904(a)(1) of such Code (as in effect be-
fore the enactment of this Act [Oct. 4, 1976]) applies 
with respect to such taxable year, the provisions of sec-
tion 904(f) of such Code shall be applied with respect to 
such loss under the principles of such section 904(a)(1). 

‘‘(3) EXCEPTION FOR INCOME FROM POSSESSIONS.—In the 
case of gross income from sources within a possession 
of the United States (and the deductions properly ap-
portioned or allocated thereto), the amendments made 
by this section [amending this section and sections 243, 
383, 901, 907, 960, 1351, 1503, 6038, and 6501 of this title] 
shall apply to taxable years beginning after December 
31, 1978. 

‘‘(4) CARRYBACKS AND CARRYOVERS IN THE CASE OF MIN-
ING OPERATIONS AND INCOME FROM A POSSESSION.—In the 
case of a taxpayer to whom paragraph (2) or (3) of this 
subsection applies, section 904(e) of such Code [section 
904(e) of this title] shall apply except that ‘January 1, 
1979’ shall be substituted for ‘January 1, 1976’ each 
place it appears therein. If such a taxpayer elects the 
overall limitation for a taxable year beginning before 
January 1, 1979, such section 904(e) shall be applied by 
substituting ‘the January 1, of the last year for which 
such taxpayer is on the per-country limitation’ for 
‘January 1, 1976’ each place it appears therein.’’ 

Section 1032(c) of Pub. L. 94–455, as amended by Pub. 
L. 95–600, title VII, § 701(u)(5), (7)(A), (B)(i), Nov. 6, 1978, 
92 Stat. 2914; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 
2095, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraphs 
(2), (3), and (5), the amendment made by subsection (a) 
[amending this section] shall apply to losses sustained 
in taxable years beginning after December 31, 1975. The 
amendment made by subsection (b)(1) [amending sec-
tion 907 of this title] shall apply to taxable years begin-
ning after December 31, 1975. The amendment made by 
subsection (b)(2) [amending section 907 of this title] 

shall apply to losses sustained in taxable years ending 
after December 31, 1975. 

‘‘(2) OBLIGATIONS OF FOREIGN GOVERNMENTS.—The 
amendments made by subsection (a) [amending this 
section] shall not apply to losses on the sale, exchange, 
or other disposition of bonds, notes, or other evidences 
of indebtedness issued before May 14, 1976, by a foreign 
government or instrumentality thereof for the acquisi-
tion of property located in that country or stock of a 
corporation (created or organized in or under the laws 
of that foreign country) or indebtedness of such cor-
poration. 

‘‘(3) SUBSTANTIAL WORTHLESSNESS BEFORE ENACT-
MENT.—The amendments made by subsection (a) 
[amending this section] shall not apply to losses in-
curred on the loss from stock or indebtedness of a cor-
poration in which the taxpayer owned at least 10 per-
cent of the voting stock and which has sustained losses 
in 3 out of the last 5 taxable years beginning before 
January 1, 1976, which has sustained an overall loss for 
those 5 years, and with respect to which the taxpayer 
has terminated or will terminate all operations by rea-
son of sale, liquidation, or other disposition before Jan-
uary 1, 1977, of such corporation or its assets. 

‘‘(4) LIMITATION BASED ON DEFICIT IN EARNINGS AND 
PROFITS.—If paragraph (3) would apply to a taxpayer 
but for the fact that the loss is sustained after Decem-
ber 31, 1976, and if the loss is sustained in a taxable year 
beginning before January 1, 1979, the amendments made 
by subsection (a) [amending this section] shall not 
apply to such loss to the extent that there was on De-
cember 31, 1975, a deficit in earnings and profits in the 
corporation from which the loss arose. For purposes of 
the preceding sentence, there shall be taken into ac-
count only earnings and profits of the corporation 
which (A) were accumulated in taxable years of the cor-
poration beginning after December 31, 1962, and during 
the period in which the stock of such corporation from 
which the loss arose was held by the taxpayer and (B) 
are attributable to such stock. 

‘‘(5) FOREIGN OIL RELATED LOSSES.—The amendment 
made by subsection (a) [amending this section] shall 
apply to foreign oil related losses sustained in taxable 
years ending after December 31, 1975. 

‘‘(6) RECAPTURE OF POSSESSION LOSSES DURING TRANSI-
TIONAL PERIOD WHERE TAXPAYER IS ON A PER-COUNTRY 
BASIS.— 

‘‘(A) APPLICATION OF PARAGRAPH.—This paragraph 
shall apply if— 

‘‘(i) the taxpayer sustained a loss in a possession 
of the United States in a taxable year beginning 
after December 31, 1975, and before January 1, 1979, 

‘‘(ii) such loss is attributable to a trade or busi-
ness engaged in by the taxpayer in such possession 
on January 1, 1976, and 

‘‘(iii) the taxpayer chooses to have the benefits of 
subpart A of part III of subchapter N apply for such 
taxable year and section 904(a)(1) of the Internal 
Revenue Code of 1986 [formerly I.R.C. 1954] (as in ef-
fect before the enactment of this Act [Oct. 4, 1976]) 
applies with respect to such taxable year. 
‘‘(B) NO RECAPTURE DURING TRANSITION PERIOD.—In 

any case to which this paragraph applies, for pur-
poses of determining the liability for tax of the tax-
payer for taxable years beginning before January 1, 
1979, section 904(f) of the Internal Revenue Code of 
1986 shall not apply with respect to the loss described 
in subparagraph (A)(i). 

‘‘(C) RECAPTURE OF LOSS AFTER THE TRANSITION PE-
RIOD.—In any case to which this paragraph applies— 

‘‘(i) for purposes of determining the liability for 
tax of the taxpayer for taxable years beginning 
after December 31, 1978, section 904(f) of the Inter-
nal Revenue Code of 1986 [subsec. (f) of this section] 
shall be applied with respect to the loss described in 
subparagraph (A)(i) under the principles of section 
904(a)(1) of such Code (as in effect before the enact-
ment of this Act [Oct. 4, 1976]); but 

‘‘(ii) in the case of any taxpayer and any posses-
sion, the aggregate amount to which such section 
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904(f) applies by reason of clause (i) shall not exceed 
the sum of the net incomes of all affiliated corpora-
tions from such possession for taxable years of such 
affiliated corporations beginning after December 31, 
1975, and before January 1, 1979. 
‘‘(D) TAXPAYERS NOT ENGAGED IN TRADE OR BUSINESS 

ON JANUARY 1, 1976.—In any case to which this para-
graph applies but for the fact that the taxpayer was 
not engaged in a trade or business in such possession 
on January 1, 1976, for purposes of determining the li-
ability for tax of the taxpayer for taxable years be-
ginning before January 1, 1979; if section 904(a)(1) of 
such Code (as in effect before the enactment of this 
Act [Oct. 4, 1976]) applies with respect to such taxable 
year, the provisions of section 904(f) of such Code 
shall be applied with respect to the loss described in 
subparagraph (A)(i) under the principles of such sec-
tion 904(a)(1). 

‘‘(E) AFFILIATED CORPORATION DEFINED.—For pur-
poses of subparagraph (C)(ii), the term ‘affiliated cor-
poration’ means a corporation which, for the taxable 
year for which the net income is being determined, 
was not a member of the same affiliated group (with-
in the meaning of section 1504 of the Internal Reve-
nue Code of 1986) as the taxpayer but would have been 
a member of such group but for the application of 
subsection (b) of such section 1504.’’ 
Section 1034(b) of Pub. L. 94–455 provided that: ‘‘The 

amendment made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1975, except that the provisions of section 
904(b)(3)(C) shall only apply to sales or exchanges made 
after November 12, 1975.’’ 

Amendment by section 1051(e) of Pub. L. 94–455 appli-
cable to taxable years beginning after Dec. 31, 1975, 
with certain exceptions, see section 1051(i) of Pub. L. 
94–455, set out as a note under section 27 of this title. 

Amendment by section 1901(b)(10) of Pub. L. 94–455 ap-
plicable with respect to taxable years ending after Oct. 
4, 1976, see section 1901(d) of Pub. L. 94–455, set out as 
a note under section 2 of this title. 

EFFECTIVE DATE OF 1971 AMENDMENT 

Amendment by Pub. L. 92–178 applicable with respect 
to taxable years ending after Dec. 31, 1971, except that 
a corporation may not be a DISC for any taxable year 
beginning before Jan. 1, 1972, see section 507 of Pub. L. 
92–178, set out as a note under section 991 of this title. 

EFFECTIVE DATE OF 1969 AMENDMENT 

Amendment by Pub. L. 91–172 applicable with respect 
to taxable years beginning after Dec. 31, 1969, see sec-
tion 506(c) of Pub. L. 91–172, set out as a note under sec-
tion 901 of this title. 

EFFECTIVE DATE OF 1966 AMENDMENT 

Section 106(c)(2) of Pub. L. 89–809 provided that: ‘‘The 
amendments made by paragraph (1) [amending this sec-
tion] shall apply to interest received after December 31, 
1965, in taxable years ending after such date.’’ 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–272 applicable to taxable 
years beginning after Dec. 31, 1963, see section 234(c) of 
Pub. L. 88–272, set out as a note under section 1503 of 
this title. 

EFFECTIVE DATE OF 1962 AMENDMENT 

Section 10(b) of Pub. L. 87–834 provided that: ‘‘The 
amendments made by subsection (a) [amending this 
section] shall apply with respect to taxable years be-
ginning after the date of the enactment of this Act 
[Oct. 16, 1962], but only with respect to interest result-
ing from transactions consummated after April 2, 
1962.’’ 

EFFECTIVE DATE OF 1960 AMENDMENT 

Section 4 of Pub. L. 86–780 provided that: ‘‘The 
amendments made by the first section [amending this 

section], section 2 [amending section 1503 of this title], 
and subsection (a) of section 3 of this Act [amending 
section 901 of this title] shall apply with respect to tax-
able years beginning after December 31, 1960. The 
amendment made by subsection (b) of section 3 of this 
Act [amending section 901 of this title] shall apply with 
respect to taxable years beginning after December 31, 
1953, and ending after August 16, 1954. The amendments 
made by subsection (c) of section 3 of this Act [enacting 
section 6501 of this title] shall apply with respect to 
taxable years beginning after December 31, 1957.’’ 

EFFECTIVE DATE OF 1958 AMENDMENT 

Section 42(c) of Pub. L. 85–866 provided that: ‘‘The 
amendments made by subsections (a) and (b) [amending 
this section and section 6611 of this title] shall apply 
only with respect to taxable years beginning after De-
cember 31, 1957.’’ 

SAVINGS PROVISION 

For provisions that nothing in amendment by section 
11801(a)(31) of Pub. L. 101–508 be construed to affect 
treatment of certain transactions occurring, property 
acquired, or items of income, loss, deduction, or credit 
taken into account prior to Nov. 5, 1990, for purposes of 
determining liability for tax for periods ending after 
Nov. 5, 1990, see section 11821(b) of Pub. L. 101–508, set 
out as a note under section 45K of this title. 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUB. L. 
99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For applicability of amendments by sections 
701(e)(4)(H) and 1201(a), (b), (d)(1)–(3) of Pub. L. 99–514 
notwithstanding any treaty obligation of the United 
States in effect on Oct. 22, 1986, and for nonapplication 
of amendment by section 1211(b)(3) of Pub. L. 99–514 to 
the extent application of such amendment would be 
contrary to any treaty obligation of the United States 
in effect on Oct. 22, 1986, with provision that for such 
purposes any amendment by title I of Pub. L. 100–647 be 
treated as if it had been included in the provision of 
Pub. L. 99–514 to which such amendment relates, see 
section 1012(aa)(2)–(4) of Pub. L. 100–647, set out as a 
note under section 861 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

LIMITATION ON CARRYBACK OF FOREIGN TAX CREDITS 
TO TAXABLE YEARS BEGINNING BEFORE 1987 

Section 1205 of Pub. L. 99–514 provided that: 
‘‘(a) DETERMINATION OF EXCESS CREDITS.— 

‘‘(1) IN GENERAL.—Any taxes paid or accrued in a 
taxable year beginning after 1986 may be treated 
under section 904(c) of the Internal Revenue Code of 
1954 as paid or accrued in a taxable year beginning be-
fore 1987 only to the extent such taxes would be so 
treated if the tax imposed by chapter 1 of such Code 
for the taxable year beginning after 1986 were deter-
mined by applying section 1 or 11 of such Code (as the 
case may be) as in effect on the day before the date 
of the enactment of this Act [Oct. 22, 1986]. 

‘‘(2) ADJUSTMENTS.—Under regulations prescribed 
by the Secretary of the Treasury or his delegate prop-
er adjustments shall be made in the application of 
paragraph (1) to take into account— 

‘‘(A) the repeal of the zero bracket amount, and 
‘‘(B) the changes in the treatment of capital 

gains. 
‘‘(b) COORDINATION WITH SEPARATE BASKETS.—Any 

taxes paid or accrued in a taxable year beginning after 
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1986 which (after the application of subsection (a)) are 
treated as paid or accrued in a taxable year beginning 
before 1987 shall be treated as imposed on income de-
scribed in section 904(d)(1)(E) of the Internal Revenue 
Code of 1954 (as in effect on the day before the date of 
the enactment of this Act [Oct. 22, 1986]). No taxes paid 
or accrued in a taxable year beginning after 1986 with 
respect to high withholding tax interest (as defined in 
section 904(d)(2)(B) of the Internal Revenue Code of 1986 
as amended by this Act) may be treated as paid or ac-
crued in a taxable year beginning before 1987.’’ 

COORDINATION WITH TREATY OBLIGATIONS 

Section 1810(a)(4) of Pub. L. 99–514 provided that: 
‘‘Section 904(g) of the Internal Revenue Code of 1954 
shall apply notwithstanding any treaty obligation of 
the United States to the contrary (whether entered 
into on, before, or after the date of the enactment of 
this Act [Oct. 22, 1986]) unless (in the case of a treaty 
entered into after the date of the enactment of this 
Act) such treaty by specific reference to such section 
904(g) clearly expresses the intent to override the provi-
sions of such section.’’ 

SEPARATE APPLICATION OF SECTION 904 IN CASE OF 
INCOME COVERED BY TRANSITIONAL RULES 

Section 1810(a)(5) of Pub. L. 99–514, as amended by 
Pub. L. 100–647, title I, § 1018(g)(1), Nov. 10, 1988, 102 
Stat. 3582, provided that: ‘‘For purposes of section 
121(b)(5) of the Tax Reform Act of 1984 [Pub. L. 98–369, 
set out above] (relating to separate application of sec-
tion 904 [of the Internal Revenue Code of 1954 [now 
1986]] in case of income covered by transitional rules), 
any carryover under section 904(c) of the Internal Reve-
nue Code of 1954 [now 1986] allowed to a taxpayer which 
was incorporated on August 31, 1962, attributable to 
taxes paid or accrued in taxable years beginning in 
1981, 1982, 1983, or 1984, with respect to amounts in-
cluded in gross income under section 951 of such Code 
in respect of a controlled foreign corporation which was 
incorporated on May 27, 1977, shall be treated as taxes 
paid or accrued on income separately treated under 
such section 121(b)(5).’’ 

§ 905. Applicable rules 

(a) Year in which credit taken 

The credits provided in this subpart may, at 
the option of the taxpayer and irrespective of 
the method of accounting employed in keeping 
his books, be taken in the year in which the 
taxes of the foreign country or the possession of 
the United States accrued, subject, however, to 
the conditions prescribed in subsection (c). If 
the taxpayer elects to take such credits in the 
year in which the taxes of the foreign country or 
the possession of the United States accrued, the 
credits for all subsequent years shall be taken 
on the same basis, and no portion of any such 
taxes shall be allowed as a deduction in the 
same or any succeeding year. 

(b) Proof of credits 

The credits provided in this subpart shall be 
allowed only if the taxpayer establishes to the 
satisfaction of the Secretary— 

(1) the total amount of income derived from 
sources without the United States, determined 
as provided in part I, 

(2) the amount of income derived from each 
country, the tax paid or accrued to which is 
claimed as a credit under this subpart, such 
amount to be determined under regulations 
prescribed by the Secretary, and 

(3) all other information necessary for the 
verification and computation of such credits. 

(c) Adjustments to accrued taxes 

(1) In general 

If— 
(A) accrued taxes when paid differ from 

the amounts claimed as credits by the tax-
payer, 

(B) accrued taxes are not paid before the 
date 2 years after the close of the taxable 
year to which such taxes relate, or 

(C) any tax paid is refunded in whole or in 
part, 

the taxpayer shall notify the Secretary, who 
shall redetermine the amount of the tax for 
the year or years affected. The Secretary may 
prescribe adjustments to the pools of post-1986 
foreign income taxes and the pools of post-1986 
undistributed earnings under sections 902 and 
960 in lieu of the redetermination under the 
preceding sentence. 

(2) Special rule for taxes not paid within 2 
years 

(A) In general 

Except as provided in subparagraph (B), in 
making the redetermination under para-
graph (1), no credit shall be allowed for ac-
crued taxes not paid before the date referred 
to in subparagraph (B) of paragraph (1). 

(B) Taxes subsequently paid 

Any such taxes if subsequently paid— 
(i) shall be taken into account— 

(I) in the case of taxes deemed paid 
under section 902 or section 960, for the 
taxable year in which paid (and no rede-
termination shall be made under this 
section by reason of such payment), and 

(II) in any other case, for the taxable 
year to which such taxes relate, and 

(ii) shall be translated as provided in sec-
tion 986(a)(2)(A). 

(3) Adjustments 

The amount of tax (if any) due on any rede-
termination under paragraph (1) shall be paid 
by the taxpayer on notice and demand by the 
Secretary, and the amount of tax overpaid (if 
any) shall be credited or refunded to the tax-
payer in accordance with subchapter B of 
chapter 66 (section 6511 et seq.). 

(4) Bond requirements 

In the case of any tax accrued but not paid, 
the Secretary, as a condition precedent to the 
allowance of the credit provided in this sub-
part, may require the taxpayer to give a bond, 
with sureties satisfactory to and approved by 
the Secretary, in such sum as the Secretary 
may require, conditioned on the payment by 
the taxpayer of any amount of tax found due 
on any such redetermination. Any such bond 
shall contain such further conditions as the 
Secretary may require. 

(5) Other special rules 

In any redetermination under paragraph (1) 
by the Secretary of the amount of tax due 
from the taxpayer for the year or years af-
fected by a refund, the amount of the taxes re-
funded for which credit has been allowed under 
this section shall be reduced by the amount of 
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any tax described in section 901 imposed by 
the foreign country or possession of the United 
States with respect to such refund; but no 
credit under this subpart, or deduction under 
section 164, shall be allowed for any taxable 
year with respect to any such tax imposed on 
the refund. No interest shall be assessed or 
collected on any amount of tax due on any re-
determination by the Secretary, resulting 
from a refund to the taxpayer, for any period 
before the receipt of such refund, except to the 
extent interest was paid by the foreign coun-
try or possession of the United States on such 
refund for such period. 

(Aug. 16, 1954, ch. 736, 68A Stat. 288; Pub. L. 
85–866, title I, § 103(b), Sept. 2, 1958, 72 Stat. 1675; 
Pub. L. 94–455, title XIX, §§ 1901(a)(114), 
1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1784, 1834; Pub. 
L. 96–603, § 2(c)(1), Dec. 28, 1980, 94 Stat. 3509; Pub. 
L. 97–248, title III, § 343(a), Sept. 3, 1982, 96 Stat. 
635; Pub. L. 105–34, title XI, § 1102(a)(2), Aug. 5, 
1997, 111 Stat. 964.) 

AMENDMENTS 

1997—Subsec. (c). Pub. L. 105–34 amended heading and 
text of subsec. (c) generally. Prior to amendment, sub-
sec. (c) read as follows: ‘‘If accrued taxes when paid dif-
fer from the amounts claimed as credits by the tax-
payer, or if any tax paid is refunded in whole or in part, 
the taxpayer shall notify the Secretary, who shall rede-
termine the amount of the tax for the year or years af-
fected. The amount of tax due on such redetermination, 
if any, shall be paid by the taxpayer on notice and de-
mand by the Secretary, or the amount of tax overpaid, 
if any, shall be credited or refunded to the taxpayer in 
accordance with subchapter B of chapter 66 (sec. 6511 
and following). In the case of such a tax accrued but 
not paid, the Secretary, as a condition precedent to the 
allowance of this credit, may require the taxpayer to 
give a bond, with sureties satisfactory to and to be ap-
proved by the Secretary, in such sum as the Secretary 
may require, conditioned on the payment by the tax-
payer of any amount of tax found due on any such rede-
termination; and the bond herein prescribed shall con-
tain such further conditions as the Secretary may re-
quire. In such redetermination by the Secretary of the 
amount of tax due from the taxpayer for the year or 
years affected by a refund, the amount of the taxes re-
funded for which credit has been allowed under this sec-
tion shall be reduced by the amount of any tax de-
scribed in section 901 imposed by the foreign country or 
possession of the United States with respect to such re-
fund; but no credit under this subpart, and no deduc-
tion under section 164 (relating to deduction for taxes) 
shall be allowed for any taxable year with respect to 
such tax imposed on the refund. No interest shall be as-
sessed or collected on any amount of tax due on any re-
determination by the Secretary, resulting from a re-
fund to the taxpayer, for any period before the receipt 
of such refund, except to the extent interest was paid 
by the foreign country or possession of the United 
States on such refund for such period.’’ 

1982—Subsec. (c). Pub. L. 97–248, § 343(a), struck out 
provision that, although no interest can be assessed or 
collected on any amount of tax due on any redeter-
mination by the Secretary, resulting from a refund to 
the taxpayer, for any period before the receipt of such 
refund, except to the extent interest has been paid by 
the foreign country or possession of the United States 
on such refund for such period, that prohibition does 
not apply (with respect to any period after the refund 
or adjustment in the foreign taxes) if the taxpayer fails 
to notify the Secretary (on or before the date pre-
scribed by regulations for giving such notice) unless it 
is shown that such failure is due to reasonable cause 
and not due to willful neglect. 

1980—Subsec. (c). Pub. L. 96–603 inserted provision 
that the preceding sentence not apply, with respect to 
any period after the refund or adjustment in the for-
eign taxes, if the taxpayer fails to notify the Secretary, 
on or before the date prescribed by regulations for giv-
ing such notice, unless it is shown that such failure is 
due to reasonable cause and not due to willful neglect. 

1976—Subsec. (b). Pub. L. 94–455, §§ 1901(a)(114), 
1906(b)(13)(A), struck out provision allowing credits to 
be taken for tax on royalties paid, accrued and derived 
from sources within the United Kingdom of Britain and 
Northern Ireland and struck out ‘‘or his delegate’’ after 
‘‘Secretary’’, in two places. 

Subsec. (c). Pub. L. 94–455, § 1906(b)(13)(A), struck out 
‘‘or his delegate’’ after ‘‘Secretary’’ in eight places. 

1958—Subsec. (b). Pub. L. 85–866 inserted sentence 
deeming recipient of a royalty or other amount for use 
of copyright, patent, and other like property derived 
from sources within United Kingdom, to have paid or 
accrued taxes paid or accrued to United Kingdom with 
respect to royalty if recipient elects to include in its 
gross income the amount of such United Kingdom tax. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1102(c)(2) of Pub. L. 105–34 provided that: 
‘‘The amendment made by subsection (a)(2) [amending 
this section] shall apply to taxes which relate to tax-
able years beginning after December 31, 1997.’’ 

EFFECTIVE DATE OF 1982 AMENDMENT 

Section 343(b) of Pub. L. 97–248 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall have the same effect as if the last sentence 
of section 905(c) had never been enacted.’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–603 applicable with respect 
to employer contributions or accruals for taxable years 
beginning after Dec. 31, 1979, election to apply amend-
ments retroactively with respect to foreign subsidi-
aries, allowance or prior deductions in case of certain 
funded branch plans, and time and manner for making 
elections, see section 2(e) of Pub. L. 96–603, set out as 
an Effective Date note under section 404A of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1901(a)(114) of Pub. L. 94–455 
applicable with respect to taxable years beginning after 
Dec. 31, 1976, see section 1901(d) of Pub. L. 94–455, set 
out as a note under section 2 of this title. 

EFFECTIVE DATE OF 1958 AMENDMENT 

Section 103(c) of Pub. L. 85–866 provided that: ‘‘The 
amendment made by subsection (a) of this section 
[amending section 131(e) of Internal Revenue Code of 
1939] shall apply for all taxable years beginning on or 
after January 1, 1950, as to which section 131 of the In-
ternal Revenue Code of 1939 is the applicable provision. 
The amendment made by subsection (b) of this section 
[amending this section] shall apply with respect to tax-
able years beginning after December 31, 1953, and end-
ing after August 16, 1954. No interest shall be allowed or 
paid on any overpayment resulting from the amend-
ments made by subsections (a) and (b) of this section.’’ 

§ 906. Nonresident alien individuals and foreign 
corporations 

(a) Allowance of credit 

A nonresident alien individual or a foreign 
corporation engaged in trade or business within 
the United States during the taxable year shall 
be allowed a credit under section 901 for the 
amount of any income, war profits, and excess 
profits taxes paid or accrued during the taxable 
year (or deemed, under section 902, paid or ac-
crued during the taxable year) to any foreign 
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country or possession of the United States with 
respect to income effectively connected with the 
conduct of a trade or business within the United 
States. 

(b) Special rules 

(1) For purposes of subsection (a) and for pur-
poses of determining the deductions allowable 
under sections 873(a) and 882(c), in determining 
the amount of any tax paid or accrued to any 
foreign country or possession there shall not be 
taken into account any amount of tax to the ex-
tent the tax so paid or accrued is imposed with 
respect to income from sources within the 
United States which would not be taxed by such 
foreign country or possession but for the fact 
that— 

(A) in the case of a nonresident alien indi-
vidual, such individual is a citizen or resident 
of such foreign country or possession, or 

(B) in the case of a foreign corporation, such 
corporation was created or organized under 
the law of such foreign country or possession 
or is domiciled for tax purposes in such coun-
try or possession. 

(2) For purposes of subsection (a), in applying 
section 904 the taxpayer’s taxable income shall 
be treated as consisting only of the taxable in-
come effectively connected with the taxpayer’s 
conduct of a trade or business within the United 
States. 

(3) The credit allowed pursuant to subsection 
(a) shall not be allowed against any tax imposed 
by section 871(a) (relating to income of non-
resident alien individual not connected with 
United States business) or 881 (relating to in-
come of foreign corporations not connected with 
United States business). 

(4) For purposes of sections 902(a) and 78, a for-
eign corporation choosing the benefits of this 
subpart which receives dividends shall, with re-
spect to such dividends, be treated as a domestic 
corporation. 

(5) For purposes of section 902, any income, 
war profits, and excess profits taxes paid or ac-
crued (or deemed paid or accrued) to any foreign 
country or possession of the United States with 
respect to income effectively connected with the 
conduct of a trade or business within the United 
States shall not be taken into account, and any 
accumulated profits attributable to such income 
shall not be taken into account. 

(6) No credit shall be allowed under this sec-
tion against the tax imposed by section 884. 

(Added Pub. L. 89–809, title I, § 106(a)(1), Nov. 13, 
1966, 80 Stat. 1568; amended Pub. L. 98–369, div. 
A, title VIII, § 801(d)(3), July 18, 1984, 98 Stat. 996; 
Pub. L. 99–514, title XII, § 1241(c), title XVIII, 
§ 1876(d)(3), Oct. 22, 1986, 100 Stat. 2580, 2899; Pub. 
L. 100–647, title I, § 1012(q)(10), Nov. 10, 1988, 102 
Stat. 3524; Pub. L. 110–172, § 11(g)(11), Dec. 29, 
2007, 121 Stat. 2490.) 

AMENDMENTS 

2007—Subsec. (b)(5) to (7). Pub. L. 110–172 redesignated 
pars. (6) and (7) as (5) and (6), respectively, and struck 
out former par. (5) which read as follows: ‘‘No credit 
shall be allowed under this section for any income, war 
profits, and excess profits taxes paid or accrued with 
respect to the foreign trade income (within the mean-
ing of section 923(b)) of a FSC.’’ 

1988—Subsec. (b)(6), (7). Pub. L. 100–647 redesignated 
par. (6), relating to credit against tax imposed by sec-
tion 884, as (7). 

1986—Subsec. (b)(6). Pub. L. 99–514, § 1876(d)(3), added 
par. (6) relating to credit for income, war profits, and 
excess profits taxes paid or accrued to a foreign coun-
try or possession of the United States. 

Pub. L. 99–514, § 1241(c), added par. (6) relating to cred-
it against tax imposed by section 884. 

1984—Subsec. (b)(5). Pub. L. 98–369 added par. (5). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1241(c) of Pub. L. 99–514 appli-
cable to taxable years beginning after Dec. 31, 1986, see 
section 1241(e) of Pub. L. 99–514, set out as an Effective 
Date note under section 884 of this title. 

Amendment by section 1876(d)(3) of Pub. L. 99–514 ef-
fective, except as otherwise provided, as if included in 
the provisions of the Tax Reform Act of 1984, Pub. L. 
98–369, div. A, to which such amendment relates, see 
section 1881 of Pub. L. 99–514, set out as a note under 
section 48 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable to trans-
actions after Dec. 31, 1984, in taxable years ending after 
such date, see section 805(a)(1) of Pub. L. 98–369, as 
amended, set out as a note under section 245 of this 
title. 

EFFECTIVE DATE 

Section applicable with respect to taxable years be-
ginning after Dec. 31, 1966, and, in applying section 904 
of this title with respect to this section, no amount to 
be carried from or to any taxable year beginning before 
Jan. 1, 1967, and no such year to be taken into account, 
see section 106(a)(6) of Pub. L. 89–809, set out as an Ef-
fective Date of 1966 Amendment note under section 874 
of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

§ 907. Special rules in case of foreign oil and gas 
income 

(a) Reduction in amount allowed as foreign tax 
under section 901 

In applying section 901, the amount of any for-
eign oil and gas taxes paid or accrued (or 
deemed to have been paid) during the taxable 
year which would (but for this subsection) be 
taken into account for purposes of section 901 
shall be reduced by the amount (if any) by which 
the amount of such taxes exceeds the product 
of— 

(1) the amount of the combined foreign oil 
and gas income for the taxable year, 

(2) multiplied by— 
(A) in the case of a corporation, the per-

centage which is equal to the highest rate of 
tax specified under section 11(b), or 
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(B) in the case of an individual, a fraction 
the numerator of which is the tax against 
which the credit under section 901(a) is 
taken and the denominator of which is the 
taxpayer’s entire taxable income. 

(b) Combined foreign oil and gas income; foreign 
oil and gas taxes 

For purposes of this section— 

(1) Combined foreign oil and gas income 

The term ‘‘combined foreign oil and gas in-
come’’ means, with respect to any taxable 
year, the sum of— 

(A) foreign oil and gas extraction income, 
and 

(B) foreign oil related income. 

(2) Foreign oil and gas taxes 

The term ‘‘foreign oil and gas taxes’’ means, 
with respect to any taxable year, the sum of— 

(A) oil and gas extraction taxes, and 
(B) any income, war profits, and excess 

profits taxes paid or accrued (or deemed to 
have been paid or accrued under section 902 
or 960) during the taxable year with respect 
to foreign oil related income (determined 
without regard to subsection (c)(4)) or loss 
which would be taken into account for pur-
poses of section 901 without regard to this 
section. 

(c) Foreign income definitions and special rules 

For purposes of this section— 

(1) Foreign oil and gas extraction income 

The term ‘‘foreign oil and gas extraction in-
come’’ means the taxable income derived from 
sources without the United States and its pos-
sessions from— 

(A) the extraction (by the taxpayer or any 
other person) of minerals from oil or gas 
wells, or 

(B) the sale or exchange of assets used by 
the taxpayer in the trade or business de-
scribed in subparagraph (A). 

Such term does not include any dividend or in-
terest income which is passive income (as de-
fined in section 904(d)(2)(A)). 

(2) Foreign oil related income 

The term ‘‘foreign oil related income’’ 
means the taxable income derived from 
sources outside the United States and its pos-
sessions from— 

(A) the processing of minerals extracted 
(by the taxpayer or by any other person) 
from oil or gas wells into their primary 
products, 

(B) the transportation of such minerals or 
primary products, 

(C) the distribution or sale of such min-
erals or primary products, 

(D) the disposition of assets used by the 
taxpayer in the trade or business described 
in subparagraph (A), (B), or (C), or 

(E) the performance of any other related 
service. 

Such term does not include any dividend or in-
terest income which is passive income (as de-
fined in section 904(d)(2)(A)). 

(3) Dividends, interest, partnership distribu-
tion, etc. 

The term ‘‘foreign oil and gas extraction in-
come’’ and the term ‘‘foreign oil related in-
come’’ include— 

(A) dividends and interest from a foreign 
corporation in respect of which taxes are 
deemed paid by the taxpayer under section 
902, 

(B) amounts with respect to which taxes 
are deemed paid under section 960(a), and 

(C) the taxpayer’s distributive share of the 
income of partnerships.1 

to the extent such dividends, interest, 
amounts, or distributive share is attributable 
to foreign oil and gas extraction income, or to 
foreign oil related income, as the case may be; 
except that interest described in subparagraph 
(A) shall not be taken into account in comput-
ing foreign oil and gas extraction income but 
shall be taken into account in computing for-
eign oil-related income. 

(4) Recapture of foreign oil and gas losses by 
recharacterizing later combined foreign oil 
and gas income 

(A) In general 

The combined foreign oil and gas income 
of a taxpayer for a taxable year (determined 
without regard to this paragraph) shall be 
reduced— 

(i) first by the amount determined under 
subparagraph (B), and 

(ii) then by the amount determined 
under subparagraph (C). 

The aggregate amount of such reductions 
shall be treated as income (from sources 
without the United States) which is not 
combined foreign oil and gas income. 

(B) Reduction for pre-2009 foreign oil extrac-
tion losses 

The reduction under this paragraph shall 
be equal to the lesser of— 

(i) the foreign oil and gas extraction in-
come of the taxpayer for the taxable year 
(determined without regard to this para-
graph), or 

(ii) the excess of— 
(I) the aggregate amount of foreign oil 

extraction losses for preceding taxable 
years beginning after December 31, 1982, 
and before January 1, 2009, over 

(II) so much of such aggregate amount 
as was recharacterized under this para-
graph (as in effect before and after the 
date of the enactment of the Energy Im-
provement and Extension Act of 2008) for 
preceding taxable years beginning after 
December 31, 1982. 

(C) Reduction for post-2008 foreign oil and 
gas losses 

The reduction under this paragraph shall 
be equal to the lesser of— 

(i) the combined foreign oil and gas in-
come of the taxpayer for the taxable year 
(determined without regard to this para-
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graph), reduced by an amount equal to the 
reduction under subparagraph (A) for the 
taxable year, or 

(ii) the excess of— 
(I) the aggregate amount of foreign oil 

and gas losses for preceding taxable 
years beginning after December 31, 2008, 
over 

(II) so much of such aggregate amount 
as was recharacterized under this para-
graph for preceding taxable years begin-
ning after December 31, 2008. 

(D) Foreign oil and gas loss defined 

(i) In general 

For purposes of this paragraph, the term 
‘‘foreign oil and gas loss’’ means the 
amount by which— 

(I) the gross income for the taxable 
year from sources without the United 
States and its possessions (whether or 
not the taxpayer chooses the benefits of 
this subpart for such taxable year) taken 
into account in determining the com-
bined foreign oil and gas income for such 
year, is exceeded by 

(II) the sum of the deductions properly 
apportioned or allocated thereto. 

(ii) Net operating loss deduction not taken 
into account 

For purposes of clause (i), the net operat-
ing loss deduction allowable for the tax-
able year under section 172(a) shall not be 
taken into account. 

(iii) Expropriation and casualty losses not 
taken into account 

For purposes of clause (i), there shall not 
be taken into account— 

(I) any foreign expropriation loss (as 
defined in section 172(h) (as in effect on 
the day before the date of the enactment 
of the Revenue Reconciliation Act of 
1990)) for the taxable year, or 

(II) any loss for the taxable year which 
arises from fire, storm, shipwreck, or 
other casualty, or from theft, 

to the extent such loss is not compensated 
for by insurance or otherwise. 

(iv) Foreign oil extraction loss 

For purposes of subparagraph (B)(ii)(I), 
foreign oil extraction losses shall be deter-
mined under this paragraph as in effect on 
the day before the date of the enactment 
of the Energy Improvement and Extension 
Act of 2008. 

(5) Oil and gas extraction taxes 

The term ‘‘oil and gas extraction taxes’’ 
means any income, war profits, and excess 
profits tax paid or accrued (or deemed to have 
been paid under section 902 or 960) during the 
taxable year with respect to foreign oil and 
gas extraction income (determined without re-
gard to paragraph (4)) or loss which would be 
taken into account for purposes of section 901 
without regard to this section. 

(d) Disregard of certain posted prices, etc. 

For purposes of this chapter, in determining 
the amount of taxable income in the case of for-

eign oil and gas extraction income, if the oil or 
gas is disposed of, or is acquired other than from 
the government of a foreign country, at a posted 
price (or other pricing arrangement) which dif-
fers from the fair market value for such oil or 
gas, such fair market value shall be used in lieu 
of such posted price (or other pricing arrange-
ment). 

[(e) Repealed. Pub. L. 101–508, title XI, 
§ 11801(a)(32), Nov. 5, 1990, 104 Stat. 
1388–521] 

(f) Carryback and carryover of disallowed cred-
its 

(1) In general 

If the amount of the foreign oil and gas 
taxes paid or accrued during any taxable year 
exceeds the limitation provided by subsection 
(a) for such taxable year (hereinafter in this 
subsection referred to as the ‘‘unused credit 
year’’), such excess shall be deemed to be for-
eign oil and gas taxes paid or accrued in the 
first preceding taxable year and in any of the 
first 10 succeeding taxable year,2 in that order 
and to the extent not deemed tax paid or ac-
crued in a prior taxable year by reason of the 
limitation imposed by paragraph (2). Such 
amount deemed paid or accrued in any taxable 
year may be availed of only as a tax credit and 
not as a deduction and only if the taxpayer for 
such year chooses to have the benefits of this 
subpart as to taxes paid or accrued for that 
year to foreign countries or possessions. 

(2) Limitation 

The amount of the unused foreign oil and 
gas taxes which under paragraph (1) may be 
deemed paid or accrued in any preceding or 
succeeding taxable year shall not exceed the 
lesser of— 

(A) the amount by which the limitation 
provided by subsection (a) for such taxable 
year exceeds the sum of— 

(i) the foreign oil and gas taxes paid or 
accrued during such taxable year, plus 

(ii) the amounts of the foreign oil and 
gas taxes which by reason of this sub-
section are deemed paid or accrued in such 
taxable year and are attributable to tax-
able years preceding the unused credit 
year; or 

(B) the amount by which the limitation 
provided by section 904 for such taxable year 
exceeds the sum of— 

(i) the taxes paid or accrued (or deemed 
to have been paid under section 902 or 960) 
to all foreign countries and possessions of 
the United States during such taxable 
year, 

(ii) the amount of such taxes which were 
deemed paid or accrued in such taxable 
year under section 904(c) and which are at-
tributable to taxable years preceding the 
unused credit year, plus 

(iii) the amount of the foreign oil and 
gas taxes which by reason of this sub-
section are deemed paid or accrued in such 
taxable year and are attributable to tax-
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able years preceding the unused credit 
year. 

(3) Special rules 

(A) In the case of any taxable year which is 
an unused credit year under this subsection 
and which is an unused credit year under sec-
tion 904(c), the provisions of this subsection 
shall be applied before section 904(c). 

(B) For purposes of determining the amount 
of taxes paid or accrued in any taxable year 
which may be deemed paid or accrued in a pre-
ceding or succeeding taxable year under sec-
tion 904(c), any tax deemed paid or accrued in 
such preceding or succeeding taxable year 
under this subsection shall be considered to be 
tax paid or accrued in such preceding or suc-
ceeding taxable year. 

(4) Transition rules for pre-2009 and 2009 dis-
allowed credits 

(A) Pre-2009 credits 

In the case of any unused credit year be-
ginning before January 1, 2009, this sub-
section shall be applied to any unused oil 
and gas extraction taxes carried from such 
unused credit year to a year beginning after 
December 31, 2008— 

(i) by substituting ‘‘oil and gas extrac-
tion taxes’’ for ‘‘foreign oil and gas taxes’’ 
each place it appears in paragraphs (1), (2), 
and (3), and 

(ii) by computing, for purposes of para-
graph (2)(A), the limitation under subpara-
graph (A) for the year to which such taxes 
are carried by substituting ‘‘foreign oil 
and gas extraction income’’ for ‘‘foreign 
oil and gas income’’ in subsection (a). 

(B) 2009 credits 

In the case of any unused credit year be-
ginning in 2009, the amendments made to 
this subsection by the Energy Improvement 
and Extension Act of 2008 shall be treated as 
being in effect for any preceding year begin-
ning before January 1, 2009, solely for pur-
poses of determining how much of the un-
used foreign oil and gas taxes for such un-
used credit year may be deemed paid or ac-
crued in such preceding year. 

(Added Pub. L. 94–12, title VI, § 601(a), Mar. 29, 
1975, 89 Stat. 54; amended Pub. L. 94–455, title X, 
§§ 1031(b)(6), 1032(b), 1035(a), (b), (d)(1), (2), 
1052(c)(4), Oct. 4, 1976, 90 Stat. 1623, 1626, 
1630–1632, 1648; Pub. L. 95–600, title III, 
§ 301(b)(14), title VII, § 701(u)(8)(A), (B), Nov. 6, 
1978, 92 Stat. 2822, 2916; Pub. L. 97–248, title II, 
§ 211(a)–(c)(1), (d), Sept. 3, 1982, 96 Stat. 448–450; 
Pub. L. 100–647, title I, § 1012(g)(6), Nov. 10, 1988, 
102 Stat. 3501; Pub. L. 101–508, title XI, 
§ 11801(a)(32), Nov. 5, 1990, 104 Stat. 1388–521; Pub. 
L. 103–66, title XIII, § 13235(a)(1), Aug. 10, 1993, 107 
Stat. 504; Pub. L. 104–188, title I, § 1704(t)(36), 
Aug. 20, 1996, 110 Stat. 1889; Pub. L. 108–357, title 
IV, § 417(b), Oct. 22, 2004, 118 Stat. 1512; Pub. L. 
110–343, div. B, title IV, § 402(a)–(c), Oct. 3, 2008, 
122 Stat. 3852, 3854.) 

REFERENCES IN TEXT 

The date of the enactment of the Energy Improve-
ment and Extension Act of 2008, referred to in subsec. 

(c)(4)(B)(ii)(II), (D)(iv), is the date of enactment of div. 
B of Pub. L. 110–343, which was approved Oct. 3, 2008. 

Section 172(h), referred to in subsec. (c)(4)(D)(iii)(I), 
was repealed by Pub. L. 101–508, title XI, § 11811(b)(1), 
Nov. 5, 1990, 104 Stat. 1388–532. 

The date of the enactment of the Revenue Reconcili-
ation Act of 1990, referred to in subsec. (c)(4)(D)(iii)(I), 
is the date of enactment of Pub. L. 101–508, title XI, 
which was approved Nov. 5, 1990. 

The Energy Improvement and Extension Act of 2008, 
referred to in subsec. (f)(4)(B), is div. B of Pub. L. 
110–343, Oct. 3, 2008, 122 Stat. 3807. For the amendments 
made to subsec. (f) of this section by the Act, see 2008 
Amendment notes below. 

AMENDMENTS 

2008—Subsecs. (a), (b). Pub. L. 110–343, § 402(a), amend-
ed subsecs. (a) and (b) generally. Prior to amendment, 
subsec. (a) related to reduction in amount of oil and gas 
extraction taxes paid or accrued for purposes of section 
901 and subsec. (b) excepted certain amounts of foreign 
oil related income taxes paid or accrued to any foreign 
country from the definition of ‘‘income, war profits, 
and excess profits taxes’’. 

Subsec. (c)(4). Pub. L. 110–343, § 402(b), amended par. 
(4) generally. Prior to amendment, par. (4) provided for 
recapture of foreign oil and gas extraction losses by re-
characterizing later extraction income. 

Subsec. (f). Pub. L. 110–343, § 402(c)(1), substituted 
‘‘foreign oil and gas taxes’’ for ‘‘oil and gas extraction 
taxes’’ wherever appearing. 

Subsec. (f)(4). Pub. L. 110–343, § 402(c)(2), added par. (4). 
2004—Subsec. (f)(1). Pub. L. 108–357, § 417(b)(3), struck 

out at end ‘‘For purposes of this subsection, the terms 
‘second preceding taxable year’, and ‘first preceding 
taxable year’ do not include any taxable year ending 
before January 1, 1975.’’ 

Pub. L. 108–357, § 417(b)(2), substituted ‘‘and in any of 
the first 10’’ for ‘‘, and in the first, second, third, 
fourth, or fifth’’. 

Pub. L. 108–357, § 417(b)(1), struck out ‘‘in the second 
preceding taxable year,’’ before ‘‘in the first preceding 
taxable year’’. 

1996—Subsec. (c)(4)(B)(iii)(I). Pub. L. 104–188 inserted 
‘‘(as in effect on the day before the date of the enact-
ment of the Revenue Reconciliation Act of 1990)’’ after 
‘‘section 172(h)’’. 

1993—Subsec. (c)(1), (2). Pub. L. 103–66 inserted con-
cluding provisions. 

1990—Subsec. (e). Pub. L. 101–508, § 11801(a)(32), struck 
out subsec. (e) which read as follows: 

‘‘(1) CREDITS ARISING IN TAXABLE YEARS BEGINNING BE-
FORE JANUARY 1, 1983.—The amount of taxes paid or ac-
crued in any taxable year beginning before January 1, 
1983 (hereinafter in this paragraph referred to as the 
‘excess credit year’) which under section 904(c) or 907(f) 
may be deemed paid or accrued in a taxable year begin-
ning after December 31, 1982, shall not exceed the 
amount which could have been deemed paid or accrued 
if sections 907(b), 907(f), and 904(f)(4) (as in effect on the 
day before the date of the enactment of the Tax Equity 
and Fiscal Responsibility Act of 1982) remained in ef-
fect for taxable years beginning after December 31, 1982. 

‘‘(2) CARRYBACK OF CREDITS ARISING IN TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 1982.—The amount of the 
taxes paid or accrued in a taxable year beginning after 
December 31, 1982, which may be deemed paid or ac-
crued under section 904(c) or 907(f) in a taxable year be-
ginning before January 1, 1983, shall not exceed the 
amount which could have been deemed paid or accrued 
if sections 907(b), 907(f), and 904(f)(4) (as in effect on the 
day before the date of the enactment of the Tax Equity 
and Fiscal Responsibility Act of 1982) remained in ef-
fect for taxable years beginning after December 31, 
1982.’’ 

Subsec. (f)(3)(C). Pub. L. 101–508, § 11801(a)(32), struck 
out subpar. (C) which read as follows: ‘‘For purposes of 
determining the amount of the unused oil and gas ex-
traction taxes which under paragraph (1) may be 
deemed paid or accrued in any taxable year ending be-
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fore January 1, 1977, subparagraph (A) of paragraph (2) 
shall be applied as if the amendment made by section 
1035(a) of the Tax Reform Act of 1976 applied to such 
taxable year.’’ 

1988—Subsec. (c)(3). Pub. L. 100–647, § 1012(g)(6)(B), 
struck out ‘‘and dividends described in subparagraph 
(B)’’ after ‘‘described in subparagraph (A)’’ in closing 
provisions. 

Subsec. (c)(3)(B) to (D). Pub. L. 100–647, § 1012(g)(6)(A), 
redesignated subpars. (C) and (D) as (B) and (C), respec-
tively, and struck out former subpar. (B) which read as 
follows: ‘‘dividends from a domestic corporation which 
are treated under section 861(a)(2)(A) as income from 
sources without the United States,’’. 

1982—Subsec. (b). Pub. L. 97–248, § 211(c)(1), added sub-
sec. (b). Former subsec. (b), which had provided that 
section 904 be applied separately with respect to foreign 
oil related income and other taxable income, was 
struck out. 

Subsec. (c)(2). Pub. L. 97–248, § 211(b), in subpar. (A) 
substituted ‘‘the processing of minerals extracted (by 
the taxpayer or by any other person) from oil or gas 
wells into their primary products’’ for ‘‘the extraction 
(by the taxpayer or any other person) of minerals from 
oil or gas wells’’, deleted subpar. (B) which had pro-
vided that foreign oil related income meant the taxable 
income derived from sources outside the United States 
and its possessions from the processing of minerals 
from oil or gas wells into their primary products, redes-
ignated subpar. (C) as (B), redesignated subpar. (D) as 
(C) and in subpar. (C) as so redesignated struck out 
‘‘or’’ at the end, redesignated subpar. (E) as (D) and in 
subpar. (D) as so redesignated substituted ‘‘disposition’’ 
for ‘‘sale or exchange’’, and ‘‘or (C), or’’ for ‘‘(C), or 
(D)’’, struck out the period at the end, and added sub-
par. (E). 

Subsec. (c)(4). Pub. L. 97–248, § 211(a), substituted pro-
visions regarding the recapture of foreign oil and gas 
extraction losses by recharacterization of later extrac-
tion income for provisions that if, for any foreign coun-
try for any taxable year, the taxpayer would have had 
a net operating loss if only items from sources within 
such country (including deductions properly appor-
tioned or allocated thereto) which related to the ex-
traction of minerals from oil or gas wells had been 
taken into account, such items would not be taken into 
account in computing foreign oil and gas extraction in-
come for such year, but would be taken into account in 
computing foreign oil related income for such year. 

Subsec. (e). Pub. L. 97–248, § 211(d)(1), substituted 
rules regarding credits arising in taxable years begin-
ning before Jan. 1, 1983, for rules regarding taxable 
years ending after Dec. 31, 1974, in par. (1), and in par. 
(2) substituted rules regarding carryback of credits 
arising in taxable years beginning after Dec. 31, 1982, 
for rules regarding taxable years ending after Dec. 31, 
1975. 

Subsec. (f)(1). Pub. L. 97–248, § 211(d)(2)(A), substituted 
‘‘such excess’’ for ‘‘so much of such excess as does not 
exceed 2 percent of foreign oil and gas extraction in-
come for such taxable year’’ in first sentence, and 
struck out former provision that had directed that the 
above substitution be made regarding taxes deemed 
paid or accrued in any taxable year which ended in 1975, 
1976, or 1977. 

Subsec. (f)(2)(B). Pub. L. 97–248, § 211(d)(2)(B)(i), sub-
stituted ‘‘provided by section 904 for such taxable year’’ 
for ‘‘provided by section 904 on taxes paid or accrued 
with respect to foreign oil-related income for such tax-
able year’’ in the introductory provisions, and in cl. (i) 
substituted ‘‘the United States during such taxable 
year’’ for ‘‘the United States with respect to such in-
come during such taxable year’’. 

Subsec. (f)(3)(A). Pub. L. 97–248, § 211(d)(2)(B)(ii), sub-
stituted ‘‘section 904(c)’’ for ‘‘section 904(c) with respect 
to oil-related income’’. 

Subsec. (f)(3)(B). Pub. L. 97–248, § 211(d)(2)(B)(iii), 
struck out ‘‘oil-related’’ after ‘‘determining the 
amount of’’. 

1978—Subsec. (a)(2). Pub. L. 95–600, §§ 301(b)(14), 
701(u)(8)(A), designated existing provisions as subpar. 

(A), inserted applicability to corporations and gener-
ally reworked applicable formula, and added subpar. 
(B). 

Subsec. (b). Pub. L. 95–600, § 701(u)(8)(B), substituted 
provisions relating to applicability of section 904 sepa-
rately to foreign oil related income and other taxable 
income for provisions relating to applicability of sec-
tion 904 to corporations and other taxpayers. 

1976—Subsec. (a). Pub. L. 94–455, § 1035(a), substituted 
‘‘oil and gas extraction taxes’’ for ‘‘income, war profits, 
and excess profits taxes’’ after ‘‘the amount of any’’ 
and, in par. (2), substituted ‘‘the percentage which is 
the sum of the normal tax rate and the surtax rate for 
the taxable year specified in section 11’’ for provisions 
giving the percentage multiplier for years ending 1975, 
1976, and after 1976. 

Subsec. (b). Pub. L. 94–455, §§ 1032(b)(1), 1035(b), in-
serted provisions making a distinction between cor-
porations and other taxpayers and rules applicable to 
each and, as amended, struck out provision requiring 
the overall limitation, rather than the per-country lim-
itation, be applied in the case of a corporation to for-
eign oil-related income and, a taxpayer other than a 
corporation, to foreign oil and gas extraction income. 

Subsec. (c)(5). Pub. L. 94–455, § 1035(d)(2), added par. 
(5). 

Subsec. (e)(1). Pub. L. 94–455, § 1031(b)(6)(A), sub-
stituted ‘‘(d) and (e) of section 904 (as in effect on the 
day before the date of enactment of the Tax Reform 
Act of 1976)’’ for ‘‘(d) and (e) of section 904’’ after ‘‘In 
applying subsections’’. 

Subsec. (e)(2). Pub. L. 94–455, § 1031(b)(6), substituted 
‘‘(d) and (e) of section 904 (as in effect on the day before 
the date of enactment of the Tax Reform Act of 1976)’’ 
for ‘‘(d) and (e) of section 904’’ after ‘‘In applying sub-
sections’’, ‘‘section 904(a)(1) (as so in effect)’’ for ‘‘sec-
tion 904(a)(1)’’ after ‘‘provided by section’’ and, in sub-
par. (A), ‘‘section 904(e)(2) (as so in effect)’’ for ‘‘section 
904(e)(2)’’ after ‘‘sentence of section’’. 

Subsec. (f). Pub. L. 94–455, §§ 1032(b)(2), 1035(d)(1), 
added subsec. (f). Former subsec. (f), relating to recap-
ture of foreign oil related loss, was struck out. 

Subsec. (g). Pub. L. 94–455, §§ 1032(b)(2), 1035(d)(1), 
1052(c)(4), struck out subsec. (g) relating to Western 
Hemisphere trade corporations which are members of 
an affiliated group. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. B, title IV, § 402(e), Oct. 3, 2008, 
122 Stat. 3854, provided that: ‘‘The amendments made 
by this section [amending this section and section 6501 
of this title] shall apply to taxable years beginning 
after December 31, 2008.’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by section 417(b)(1) of Pub. L. 108–357 ap-
plicable to excess foreign taxes arising in taxable years 
beginning after Oct. 22, 2004, and amendment by section 
417(b)(2) of Pub. L. 108–357 applicable to excess foreign 
taxes which may be carried to any taxable year ending 
after Oct. 22, 2004, see section 417(c) of Pub. L. 108–357, 
set out as a note under section 904 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–66 applicable to taxable 
years beginning after Dec. 31, 1992, see section 13235(c) 
of Pub. L. 103–66, set out as a note under section 904 of 
this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Section 211(e) of Pub. L. 97–248, as amended by Pub. 
L. 97–448, title III, § 306(a)(5), 96 Stat. 2401; Pub. L. 
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98–369, div. A, title VII, § 712(e), July 18, 1984, 98 Stat. 
947, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [amending this 
section and section 904 of this title] shall apply to tax-
able years beginning after December 31, 1982. 

‘‘(2) RETENTION OF OLD SECTIONS 907(b) AND 904(f)(4) 
WHERE TAXPAYER HAD SEPARATE BASKET FOREIGN LOSS.— 

‘‘(A) IN GENERAL.—If, after applying old sections 
907(b) and 904(f)(4) to a taxable year beginning before 
January 1, 1983, the taxpayer had a separate basket 
foreign loss, such loss shall not be recaptured from 
income of a kind not taken into account in comput-
ing the amount of such separate basket foreign loss 
more rapidly than ratably over the 8-year period (or 
such shorter period as the taxpayer may select) be-
ginning with the first taxable year beginning after 
December 31, 1982. 

‘‘(B) DEFINITIONS.—For purposes of this paragraph— 
‘‘(i) The term ‘separate basket foreign loss’ means 

any foreign loss attributable to activities taken 
into account (or not taken into account) in deter-
mining foreign oil related income (as defined in old 
section 907(c)(2)). 

‘‘(ii) An ‘old’ section is such section as in effect 
on the day before the date of the enactment of this 
Act [Sept. 3, 1982].’’ 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by section 301(b)(14) of Pub. L. 95–600 ap-
plicable to taxable years beginning after Dec. 31, 1978, 
see section 301(c) of Pub. L. 95–600, set out as a note 
under section 11 of this title. 

Section 701(u)(8)(D) of Pub. L. 95–600, as amended by 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided 
that: 

‘‘(i) The amendments made by this paragraph 
[amending this section and section 904 of this title] 
shall apply, in the case of individuals, to taxable years 
ending after December 31, 1974, and, in the case of cor-
porations, to taxable years ending after December 31, 
1976. 

‘‘(ii) In the case of any taxable year ending after De-
cember 31, 1975, with respect to foreign oil related in-
come (within the meaning of section 907(c) of the Inter-
nal Revenue Code of 1986 [formerly I.R.C. 1954]), the 
overall limitation provided by section 904(a)(2) of such 
Code shall apply and the per-country limitation pro-
vided by section 904(a)(1) of such Code shall not apply.’’ 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1031(b)(6)(A) of Pub. L. 94–455 
applicable to taxable years beginning after Dec. 31, 
1975, with exceptions for certain mining operations, in-
come from possessions, and carryback and carryover in 
the case of mining operations and income from a pos-
session, see section 1031(c) of Pub. L. 94–455, set out as 
a note under section 904 of this title. 

Amendment by section 1032(b)(1) of Pub. L. 94–455 ap-
plicable to taxable years beginning after Dec. 31, 1975, 
and amendment by section 1032(b)(2) of Pub. L. 94–455 
applicable to losses sustained in taxable years begin-
ning after Dec. 31, 1975, see section 1032(c) of Pub. L. 
94–455, set out as a note under section 904 of this title. 

Section 1035(e) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) The amendment made by subsection (a) [amend-
ing this section] shall apply to taxable years ending 
after December 31, 1976. 

‘‘(2) The amendment made by subsection (b) [amend-
ing this section] shall apply to taxable years ending 
after December 31, 1974; except that the last sentence of 
section 907(b) of the Internal Revenue Code of 1986 [for-
merly I.R.C. 1954] shall only apply to taxable years end-
ing after December 31, 1975. 

‘‘(3) The amendment made by subsection (c) [enacting 
provisions set out below] shall apply to taxable years 
beginning after June 29, 1976. 

‘‘(4) The amendments made by subsection (d) [amend-
ing this section] shall apply to taxes paid or accrued 

during taxable years ending after the date of the enact-
ment of this Act [Oct. 4, 1976].’’ 

Amendment by section 1052(c)(4) of Pub. L. 94–455 ef-
fective with respect to taxable years beginning after 
December 31, 1979, see section 1052(d) of Pub. L. 94–455, 
set out as a note under section 170 of this title. 

EFFECTIVE DATE 

Section 601(d) of Pub. L. 94–12 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion and amending section 901 of this title] shall apply 
to taxable years ending after December 31, 1974; except 
that— 

‘‘(1) the second sentence of section 907(b) shall 
apply to taxable years ending after December 31, 1975, 
and 

‘‘(2) the provisions of section 907(f) shall apply to 
losses sustained in taxable years ending after Decem-
ber 31, 1975.’’ 

SAVINGS PROVISION 

For provisions that nothing in amendment by Pub. L. 
101–508 be construed to affect treatment of certain 
transactions occurring, property acquired, or items of 
income, loss, deduction, or credit taken into account 
prior to Nov. 5, 1990, for purposes of determining liabil-
ity for tax for periods ending after Nov. 5, 1990, see sec-
tion 11821(b) of Pub. L. 101–508, set out as a note under 
section 45K of this title. 

TAX CREDIT FOR PRODUCTION-SHARING CONTRACTS 

Section 1035(c) of Pub. L. 94–455, as amended by Pub. 
L. 95–600, title VII, §§ 701(u)(9), 703(h)(1), Nov. 6, 1978, 92 
Stat. 2916, 2940; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 
2095, provided that: 

‘‘(1) For purposes of section 901 of the Internal Reve-
nue Code of 1986 [formerly I.R.C. 1954], there shall be 
treated as income, war profits, and excess profits taxes 
to be taken into account under section 907(a) of such 
Code amounts designated as income taxes of a foreign 
government by such government (which otherwise 
would not be treated as taxes for purposes of section 901 
of such Code) with respect to production-sharing con-
tracts for the extraction of foreign oil or gas. 

‘‘(2) The amounts specified in paragraph (1) shall not 
exceed the lessor of— 

‘‘(A) the product of the foreign oil and gas extrac-
tion income (as defined in section 907(c) of such Code) 
with respect to all such production-sharing contracts 
multiplied by the sum of the normal tax rate and the 
surtax rate for the taxable year specified in section 11 
of such Code, or 

‘‘(B) the excess of the total amount of foreign oil 
and gas extraction income (as so defined) for the tax-
able year multiplied by the sum of the normal tax 
rate and the surtax rate for the taxable year specified 
in section 11 of such Code over the amount of any in-
come, war profits, and excess profits taxes paid or ac-
crued (or deemed to have been paid) without regard 
to paragraph (1) during the taxable year with respect 
to foreign oil and gas extraction income. 
‘‘(3) The production-sharing contracts taken into ac-

count for purposes of paragraph (1) shall be those con-
tracts which were entered into before April 8, 1976, for 
the sharing of foreign oil and gas production with a for-
eign government (or an entity owned by such govern-
ment) with respect to which amounts claimed as taxes 
paid or accrued to such foreign government for taxable 
years beginning before June 30, 1976, will not be dis-
allowed as taxes. A contract described in the preceding 
sentence shall be taken into account under paragraph 
(1) only with respect to amounts (A) paid or accrued to 
the foreign government before January 1, 1978, and (B) 
attributable to income earned before such date.’’ 

§ 908. Reduction of credit for participation in or 
cooperation with an international boycott 

(a) In general 

If a person, or a member of a controlled group 
(within the meaning of section 993(a)(3)) which 
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includes such person, participates in or cooper-
ates with an international boycott during the 
taxable year (within the meaning of section 
999(b)), the amount of the credit allowable under 
section 901 to such person, or under section 902 
or 960 to United States shareholders of such per-
son, for foreign taxes paid during the taxable 
year shall be reduced by an amount equal to the 
product of— 

(1) the amount of the credit which, but for 
this section, would be allowed under section 
901 for the taxable year, multiplied by 

(2) the international boycott factor (deter-
mined under section 999). 

(b) Application with sections 275(a)(4) and 78 

Section 275(a)(4) and section 78 shall not apply 
to any amount of taxes denied credit under sub-
section (a). 

(Added Pub. L. 94–455, title X, § 1061(a), Oct. 4, 
1976, 90 Stat. 1649.) 

EFFECTIVE DATE 

Section 1066(a) of Pub. L. 94–455 provided that: 
‘‘(1) GENERAL RULE.—The amendments made by this 

part (other than by section 1065) [enacting this section 
and section 999 of this title and amending sections 952 
and 995 of this title] apply to participation in or co-
operation with an international boycott more than 30 
days after the date of enactment of this Act [Oct. 4, 
1976]. 

‘‘(2) EXISTING CONTRACTS.—In the case of operations 
which constitute participation in or cooperation with 
an international boycott and which are carried out in 
accordance with the terms of a binding contract en-
tered into before September 2, 1976, the amendments 
made by this part (other than by section 1065) apply to 
such participation or cooperation after December 31, 
1977.’’ 

§ 909. Suspension of taxes and credits until relat-
ed income taken into account 

(a) In general 

If there is a foreign tax credit splitting event 
with respect to a foreign income tax paid or ac-
crued by the taxpayer, such tax shall not be 
taken into account for purposes of this title be-
fore the taxable year in which the related in-
come is taken into account under this chapter 
by the taxpayer. 

(b) Special rules with respect to section 902 cor-
porations 

If there is a foreign tax credit splitting event 
with respect to a foreign income tax paid or ac-
crued by a section 902 corporation, such tax 
shall not be taken into account— 

(1) for purposes of section 902 or 960, or 
(2) for purposes of determining earnings and 

profits under section 964(a), 
before the taxable year in which the related in-
come is taken into account under this chapter 
by such section 902 corporation or a domestic 
corporation which meets the ownership require-
ments of subsection (a) or (b) of section 902 with 
respect to such section 902 corporation. 

(c) Special rules 

For purposes of this section— 

(1) Application to partnerships, etc. 

In the case of a partnership, subsections (a) and 
(b) shall be applied at the partner level. Except 

as otherwise provided by the Secretary, a rule 
similar to the rule of the preceding sentence 
shall apply in the case of any S corporation or 
trust. 

(2) Treatment of foreign taxes after suspension 

In the case of any foreign income tax not 
taken into account by reason of subsection (a) 
or (b), except as otherwise provided by the 
Secretary, such tax shall be so taken into ac-
count in the taxable year referred to in such 
subsection (other than for purposes of section 
986(a)) as a foreign income tax paid or accrued 
in such taxable year. 

(d) Definitions 

For purposes of this section— 

(1) Foreign tax credit splitting event 

There is a foreign tax credit splitting event 
with respect to a foreign income tax if the re-
lated income is (or will be) taken into account 
under this chapter by a covered person. 

(2) Foreign income tax 

The term ‘‘foreign income tax’’ means any 
income, war profits, or excess profits tax paid 
or accrued to any foreign country or to any 
possession of the United States. 

(3) Related income 

The term ‘‘related income’’ means, with re-
spect to any portion of any foreign income 
tax, the income (or, as appropriate, earnings 
and profits) to which such portion of foreign 
income tax relates. 

(4) Covered person 

The term ‘‘covered person’’ means, with re-
spect to any person who pays or accrues a for-
eign income tax (hereafter in this paragraph 
referred to as the ‘‘payor’’)— 

(A) any entity in which the payor holds, 
directly or indirectly, at least a 10 percent 
ownership interest (determined by vote or 
value), 

(B) any person which holds, directly or in-
directly, at least a 10 percent ownership in-
terest (determined by vote or value) in the 
payor, 

(C) any person which bears a relationship 
to the payor described in section 267(b) or 
707(b), and 

(D) any other person specified by the Sec-
retary for purposes of this paragraph. 

(5) Section 902 corporation 

The term ‘‘section 902 corporation’’ means 
any foreign corporation with respect to which 
one or more domestic corporations meets the 
ownership requirements of subsection (a) or 
(b) of section 902. 

(e) Regulations 

The Secretary may issue such regulations or 
other guidance as is necessary or appropriate to 
carry out the purposes of this section, including 
regulations or other guidance which provides— 

(1) appropriate exceptions from the provi-
sions of this section, and 

(2) for the proper application of this section 
with respect to hybrid instruments. 

(Added Pub. L. 111–226, title II, § 211(a), Aug. 10, 
2010, 124 Stat. 2394.) 
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EFFECTIVE DATE 

Pub. L. 111–226, title II, § 211(c), Aug. 10, 2010, 124 Stat. 
2395, provided that: ‘‘The amendments made by this 
section [enacting this section] shall apply to— 

‘‘(1) foreign income taxes (as defined in section 
909(d) of the Internal Revenue Code of 1986, as added 
by this section) paid or accrued in taxable years be-
ginning after December 31, 2010; and 

‘‘(2) foreign income taxes (as so defined) paid or ac-
crued by a section 902 corporation (as so defined) in 
taxable years beginning on or before such date (and 
not deemed paid under section 902(a) or 960 of such 
Code on or before such date), but only for purposes of 
applying sections 902 and 960 with respect to periods 
after such date. 

Section 909(b)(2) of the Internal Revenue Code of 1986, 
as added by this section, shall not apply to foreign in-
come taxes described in paragraph (2).’’ 

SUBPART B—EARNED INCOME OF CITIZENS OR 
RESIDENTS OF UNITED STATES 

Sec. 

911. Citizens or residents of the United States liv-
ing abroad. 

912. Exemption for certain allowances. 
[913. Repealed.] 

AMENDMENTS 

1981—Pub. L. 97–34, title I, §§ 111(b)(1), 112(b)(1), Aug. 
13, 1981, 95 Stat. 194, 195, substituted ‘‘Citizens or resi-
dents of the United States living abroad’’ for ‘‘Income 
earned by individuals in certain camps or from chari-
table services’’ in item 911 and struck out item 913 ‘‘De-
duction for certain expenses of living abroad’’. 

1980—Pub. L. 96–595, § 4(c)(2), Dec. 24, 1980, 94 Stat. 
3467, inserted ‘‘or from charitable services’’ after 
‘‘camps’’ in item 911. 

1978—Pub. L. 95–615, §§ 202(g)(2), (3), 203(c), formerly 
§§ 202(f)(2), (3), 203(c), Nov. 8, 1978, 92 Stat. 3100, 3106, re-
numbered Pub. L. 96–222, title I, § 108(a)(1)(A), Apr. 1, 
1980, 94 Stat. 223, inserted in subpart heading ‘‘or Resi-
dents’’ after ‘‘Citizens’’, substituted in item 911 ‘‘In-
come earned by individuals in certain camps’’ for 
‘‘Earned income from sources without the United 
States’’, and added item 913. 

§ 911. Citizens or residents of the United States 
living abroad 

(a) Exclusion from gross income 

At the election of a qualified individual (made 
separately with respect to paragraphs (1) and 
(2)), there shall be excluded from the gross in-
come of such individual, and exempt from tax-
ation under this subtitle, for any taxable year— 

(1) the foreign earned income of such indi-
vidual, and 

(2) the housing cost amount of such individ-
ual. 

(b) Foreign earned income 

(1) Definition 

For purposes of this section— 

(A) In general 

The term ‘‘foreign earned income’’ with re-
spect to any individual means the amount 
received by such individual from sources 
within a foreign country or countries which 
constitute earned income attributable to 
services performed by such individual during 
the period described in subparagraph (A) or 
(B) of subsection (d)(1), whichever is applica-
ble. 

(B) Certain amounts not included in foreign 
earned income 

The foreign earned income for an individ-
ual shall not include amounts— 

(i) received as a pension or annuity, 
(ii) paid by the United States or an agen-

cy thereof to an employee of the United 
States or an agency thereof, 

(iii) included in gross income by reason 
of section 402(b) (relating to taxability of 
beneficiary of nonexempt trust) or section 
403(c) (relating to taxability of beneficiary 
under a nonqualified annuity), or 

(iv) received after the close of the tax-
able year following the taxable year in 
which the services to which the amounts 
are attributable are performed. 

(2) Limitation on foreign earned income 

(A) In general 

The foreign earned income of an individual 
which may be excluded under subsection 
(a)(1) for any taxable year shall not exceed 
the amount of foreign earned income com-
puted on a daily basis at an annual rate 
equal to the exclusion amount for the cal-
endar year in which such taxable year be-
gins. 

(B) Attribution to year in which services are 
performed 

For purposes of applying subparagraph (A), 
amounts received shall be considered re-
ceived in the taxable year in which the serv-
ices to which the amounts are attributable 
are performed. 

(C) Treatment of community income 

In applying subparagraph (A) with respect 
to amounts received from services performed 
by a husband or wife which are community 
income under community property laws ap-
plicable to such income, the aggregate 
amount which may be excludable from the 
gross income of such husband and wife under 
subsection (a)(1) for any taxable year shall 
equal the amount which would be so exclud-
able if such amounts did not constitute com-
munity income. 

(D) Exclusion amount 

(i) In general 

The exclusion amount for any calendar 
year is the exclusion amount determined 
in accordance with the following table (as 
adjusted by clause (ii)): 

For calendar year— The exclusion 
amount is— 

1998 ................................................. $72,000
1999 ................................................. 74,000
2000 ................................................. 76,000
2001 ................................................. 78,000
2002 and thereafter .......................... 80,000. 

(ii) Inflation adjustment 

In the case of any taxable year beginning 
in a calendar year after 2005, the $80,000 
amount in clause (i) shall be increased by 
an amount equal to the product of— 

(I) such dollar amount, and 
(II) the cost-of-living adjustment de-

termined under section 1(f)(3) for the cal-
endar year in which the taxable year be-
gins, determined by substituting ‘‘2004’’ 
for ‘‘1992’’ in subparagraph (B) thereof. 

If any increase determined under the pre-
ceding sentence is not a multiple of $100, 
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such increase shall be rounded to the next 
lowest multiple of $100. 

(c) Housing cost amount 

For purposes of this section— 

(1) In general 

The term ‘‘housing cost amount’’ means an 
amount equal to the excess of— 

(A) the housing expenses of an individual 
for the taxable year to the extent such ex-
penses do not exceed the amount determined 
under paragraph (2), over 

(B) an amount equal to the product of— 
(i) 16 percent of the amount (computed 

on a daily basis) in effect under subsection 
(b)(2)(D) for the calendar year in which 
such taxable year begins, multiplied by 

(ii) the number of days of such taxable 
year within the applicable period described 
in subparagraph (A) or (B) of subsection 
(d)(1). 

(2) Limitation 

(A) In general 

The amount determined under this para-
graph is an amount equal to the product of— 

(i) 30 percent (adjusted as may be pro-
vided under subparagraph (B)) of the 
amount (computed on a daily basis) in ef-
fect under subsection (b)(2)(D) for the cal-
endar year in which the taxable year of the 
individual begins, multiplied by 

(ii) the number of days of such taxable 
year within the applicable period described 
in subparagraph (A) or (B) of subsection 
(d)(1). 

(B) Regulations 

The Secretary may issue regulations or 
other guidance providing for the adjustment 
of the percentage under subparagraph (A)(i) 
on the basis of geographic differences in 
housing costs relative to housing costs in 
the United States. 

(3) Housing expenses 

(A) In general 

The term ‘‘housing expenses’’ means the 
reasonable expenses paid or incurred during 
the taxable year by or on behalf of an indi-
vidual for housing for the individual (and, if 
they reside with him, for his spouse and de-
pendents) in a foreign country. The term— 

(i) includes expenses attributable to the 
housing (such as utilities and insurance), 
but 

(ii) does not include interest and taxes of 
the kind deductible under section 163 or 164 
or any amount allowable as a deduction 
under section 216(a). 

Housing expenses shall not be treated as rea-
sonable to the extent such expenses are lav-
ish or extravagant under the circumstances. 

(B) Second foreign household 

(i) In general 

Except as provided in clause (ii), only 
housing expenses incurred with respect to 
that abode which bears the closest rela-
tionship to the tax home of the individual 
shall be taken into account under para-
graph (1). 

(ii) Separate household for spouse and de-
pendents 

If an individual maintains a separate 
abode outside the United States for his 
spouse and dependents and they do not re-
side with him because of living conditions 
which are dangerous, unhealthful, or 
otherwise adverse, then— 

(I) the words ‘‘if they reside with him’’ 
in subparagraph (A) shall be disregarded, 
and 

(II) the housing expenses incurred with 
respect to such abode shall be taken into 
account under paragraph (1). 

(4) Special rules where housing expenses not 
provided by employer 

(A) In general 

To the extent the housing cost amount of 
any individual for any taxable year is not at-
tributable to employer provided amounts, 
such amount shall be treated as a deduction 
allowable in computing adjusted gross in-
come to the extent of the limitation of sub-
paragraph (B). 

(B) Limitation 

For purposes of subparagraph (A), the lim-
itation of this subparagraph is the excess 
of— 

(i) the foreign earned income of the indi-
vidual for the taxable year, over 

(ii) the amount of such income excluded 
from gross income under subsection (a) for 
the taxable year. 

(C) 1-year carryover of housing amounts not 
allowed by reason of subparagraph (B) 

(i) In general 

The amount not allowable as a deduction 
for any taxable year under subparagraph 
(A) by reason of the limitation of subpara-
graph (B) shall be treated as a deduction 
allowable in computing adjusted gross in-
come for the succeeding taxable year (and 
only for the succeeding taxable year) to 
the extent of the limitation of clause (ii) 
for such succeeding taxable year. 

(ii) Limitation 

For purposes of clause (i), the limitation 
of this clause for any taxable year is the 
excess of— 

(I) the limitation of subparagraph (B) 
for such taxable year, over 

(II) amounts treated as a deduction 
under subparagraph (A) for such taxable 
year. 

(D) Employer provided amounts 

For purposes of this paragraph, the term 
‘‘employer provided amounts’’ means any 
amount paid or incurred on behalf of the in-
dividual by the individual’s employer which 
is foreign earned income included in the in-
dividual’s gross income for the taxable year 
(without regard to this section). 

(E) Foreign earned income 

For purposes of this paragraph, an individ-
ual’s foreign earned income for any taxable 
year shall be determined without regard to 
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the limitation of subparagraph (A) of sub-
section (b)(2). 

(d) Definitions and special rules 

For purposes of this section— 

(1) Qualified individual 

The term ‘‘qualified individual’’ means an 
individual whose tax home is in a foreign 
country and who is— 

(A) a citizen of the United States and es-
tablishes to the satisfaction of the Secretary 
that he has been a bona fide resident of a 
foreign country or countries for an uninter-
rupted period which includes an entire tax-
able year, or 

(B) a citizen or resident of the United 
States and who, during any period of 12 con-
secutive months, is present in a foreign 
country or countries during at least 330 full 
days in such period. 

(2) Earned income 

(A) In general 

The term ‘‘earned income’’ means wages, 
salaries, or professional fees, and other 
amounts received as compensation for per-
sonal services actually rendered, but does 
not include that part of the compensation 
derived by the taxpayer for personal services 
rendered by him to a corporation which rep-
resents a distribution of earnings or profits 
rather than a reasonable allowance as com-
pensation for the personal services actually 
rendered. 

(B) Taxpayer engaged in trade or business 

In the case of a taxpayer engaged in a 
trade or business in which both personal 
services and capital are material income- 
producing factors, under regulations pre-
scribed by the Secretary, a reasonable allow-
ance as compensation for the personal serv-
ices rendered by the taxpayer, not in excess 
of 30 percent of his share of the net profits of 
such trade or business, shall be considered as 
earned income. 

(3) Tax home 

The term ‘‘tax home’’ means, with respect to 
any individual, such individual’s home for pur-
poses of section 162(a)(2) (relating to traveling 
expenses while away from home). An individ-
ual shall not be treated as having a tax home 
in a foreign country for any period for which 
his abode is within the United States. 

(4) Waiver of period of stay in foreign country 

Notwithstanding paragraph (1), an individual 
who— 

(A) is a bona fide resident of, or is present 
in, a foreign country for any period, 

(B) leaves such foreign country after Au-
gust 31, 1978— 

(i) during any period during which the 
Secretary determines, after consultation 
with the Secretary of State or his dele-
gate, that individuals were required to 
leave such foreign country because of war, 
civil unrest, or similar adverse conditions 
in such foreign country which precluded 
the normal conduct of business by such in-
dividuals, and 

(ii) before meeting the requirements of 
such paragraph (1), and 

(C) establishes to the satisfaction of the 
Secretary that such individual could reason-
ably have been expected to have met such 
requirements but for the conditions referred 
to in clause (i) of subparagraph (B), 

shall be treated as a qualified individual with 
respect to the period described in subpara-
graph (A) during which he was a bona fide resi-
dent of, or was present in, the foreign country, 
and in applying subsections (b)(2)(A), 
(c)(1)(B)(ii), and (c)(2)(A)(ii) with respect to 
such individual, only the days within such pe-
riod shall be taken into account. 

(5) Test of bona fide residence 

If— 
(A) an individual who has earned income 

from sources within a foreign country sub-
mits a statement to the authorities of that 
country that he is not a resident of that 
country, and 

(B) such individual is held not subject as a 
resident of that country to the income tax of 
that country by its authorities with respect 
to such earnings, 

then such individual shall not be considered a 
bona fide resident of that country for purposes 
of paragraph (1)(A). 

(6) Denial of double benefits 

No deduction or exclusion from gross income 
under this subtitle or credit against the tax 
imposed by this chapter (including any credit 
or deduction for the amount of taxes paid or 
accrued to a foreign country or possession of 
the United States) shall be allowed to the ex-
tent such deduction, exclusion, or credit is 
properly allocable to or chargeable against 
amounts excluded from gross income under 
subsection (a). 

(7) Aggregate benefit cannot exceed foreign 
earned income 

The sum of the amount excluded under sub-
section (a) and the amount deducted under 
subsection (c)(4)(A) for the taxable year shall 
not exceed the individual’s foreign earned in-
come for such year. 

(8) Limitation on income earned in restricted 
country 

(A) In general 

If travel (or any transaction in connection 
with such travel) with respect to any foreign 
country is subject to the regulations de-
scribed in subparagraph (B) during any pe-
riod— 

(i) the term ‘‘foreign earned income’’ 
shall not include any income from sources 
within such country attributable to serv-
ices performed during such period, 

(ii) the term ‘‘housing expenses’’ shall 
not include any expenses allocable to such 
period for housing in such country or for 
housing of the spouse or dependents of the 
taxpayer in another country while the tax-
payer is present in such country, and 

(iii) an individual shall not be treated as 
a bona fide resident of, or as present in, a 
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foreign country for any day during which 
such individual was present in such coun-
try during such period. 

(B) Regulations 

For purposes of this paragraph, regula-
tions are described in this subparagraph if 
such regulations— 

(i) have been adopted pursuant to the 
Trading With the Enemy Act (50 U.S.C. 
App. 1 et seq.), or the International Emer-
gency Economic Powers Act (50 U.S.C. 1701 
et seq.), and 

(ii) include provisions generally prohibit-
ing citizens and residents of the United 
States from engaging in transactions re-
lated to travel to, from, or within a foreign 
country. 

(C) Exception 

Subparagraph (A) shall not apply to any 
individual during any period in which such 
individual’s activities are not in violation of 
the regulations described in subparagraph 
(B). 

(9) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
carry out the purposes of this section, includ-
ing regulations providing rules— 

(A) for cases where a husband and wife 
each have earned income from sources out-
side the United States, and 

(B) for married individuals filing separate 
returns. 

(e) Election 

(1) In general 

An election under subsection (a) shall apply 
to the taxable year for which made and to all 
subsequent taxable years unless revoked under 
paragraph (2). 

(2) Revocation 

A taxpayer may revoke an election made 
under paragraph (1) for any taxable year after 
the taxable year for which such election was 
made. Except with the consent of the Sec-
retary, any taxpayer who makes such a rev-
ocation for any taxable year may not make 
another election under this section for any 
subsequent taxable year before the 6th taxable 
year after the taxable year for which such rev-
ocation was made. 

(f) Determination of tax liability 

(1) In general 

If, for any taxable year, any amount is ex-
cluded from gross income of a taxpayer under 
subsection (a), then, notwithstanding sections 
1 and 55— 

(A) if such taxpayer has taxable income for 
such taxable year, the tax imposed by sec-
tion 1 for such taxable year shall be equal to 
the excess (if any) of— 

(i) the tax which would be imposed by 
section 1 for such taxable year if the tax-
payer’s taxable income were increased by 
the amount excluded under subsection (a) 
for such taxable year, over 

(ii) the tax which would be imposed by 
section 1 for such taxable year if the tax-

payer’s taxable income were equal to the 
amount excluded under subsection (a) for 
such taxable year, and 

(B) if such taxpayer has a taxable excess 
(as defined in section 55(b)(1)(A)(ii)) for such 
taxable year, the amount determined under 
the first sentence of section 55(b)(1)(A)(i) for 
such taxable year shall be equal to the ex-
cess (if any) of— 

(i) the amount which would be deter-
mined under such sentence for such tax-
able year (subject to the limitation of sec-
tion 55(b)(3)) if the taxpayer’s taxable ex-
cess (as so defined) were increased by the 
amount excluded under subsection (a) for 
such taxable year, over 

(ii) the amount which would be deter-
mined under such sentence for such tax-
able year if the taxpayer’s taxable excess 
(as so defined) were equal to the amount 
excluded under subsection (a) for such tax-
able year. 

(2) Special rules 

(A) Regular tax 

In applying section 1(h) for purposes of de-
termining the tax under paragraph (1)(A)(i) 
for any taxable year in which, without re-
gard to this subsection, the taxpayer’s net 
capital gain exceeds taxable income (here-
after in this subparagraph referred to as the 
capital gain excess)— 

(i) the taxpayer’s net capital gain (deter-
mined without regard to section 1(h)(11)) 
shall be reduced (but not below zero) by 
such capital gain excess, 

(ii) the taxpayer’s qualified dividend in-
come shall be reduced by so much of such 
capital gain excess as exceeds the tax-
payer’s net capital gain (determined with-
out regard to section 1(h)(11) and the re-
duction under clause (i)), and 

(iii) adjusted net capital gain, unrecap-
tured section 1250 gain, and 28-percent rate 
gain shall each be determined after in-
creasing the amount described in section 
1(h)(4)(B) by such capital gain excess. 

(B) Alternative minimum tax 

In applying section 55(b)(3) for purposes of 
determining the tax under paragraph 
(1)(B)(i) for any taxable year in which, with-
out regard to this subsection, the taxpayer’s 
net capital gain exceeds the taxable excess 
(as defined in section 55(b)(1)(A)(ii))— 

(i) the rules of subparagraph (A) shall 
apply, except that such subparagraph shall 
be applied by substituting ‘‘the taxable ex-
cess (as defined in section 55(b)(1)(A)(ii))’’ 
for ‘‘taxable income’’, and 

(ii) the reference in section 55(b)(3)(B) to 
the excess described in section 1(h)(1)(B) 
shall be treated as a reference to such ex-
cess as determined under the rules of sub-
paragraph (A) for purposes of determining 
the tax under paragraph (1)(A)(i). 

(C) Definitions 

Terms used in this paragraph which are 
also used in section 1(h) shall have the re-
spective meanings given such terms by sec-
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tion 1(h), except that in applying subpara-
graph (B) the adjustments under part VI of 
subchapter A shall be taken into account. 

(g) Cross references 

For administrative and penal provisions relating 
to the exclusions provided for in this section, see 
sections 6001, 6011, 6012(c), and the other provisions 
of subtitle F. 

(Aug. 16, 1954, ch. 736, 68A Stat. 289; Pub. L. 
85–866, title I, § 72(b), Sept. 2, 1958, 72 Stat. 1660; 
Pub. L. 87–834, § 11(a), Oct. 16, 1962, 76 Stat. 1003; 
Pub. L. 88–272, title II, § 237(a), Feb. 26, 1964, 78 
Stat. 128; Pub. L. 89–809, title I, § 105(e)(3), Nov. 
13, 1966, 80 Stat. 1567; Pub. L. 94–455, title X, 
§ 1011(a), (b), title XIX, §§ 1901(a)(115), 
1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1610, 1784, 1834; 
Pub. L. 95–30, title I, § 102(b)(12), May 23, 1977, 91 
Stat. 138; Pub. L. 95–600, title IV, § 401(b)(4), title 
VII, §§ 701(u)(10)(A), 703(e), Nov. 6, 1978, 92 Stat. 
2867, 2917, 2939; Pub. L. 95–615, title II, § 202(a)–(e), 
(g)(1), formerly § 202(a)–(f)(1), Nov. 8, 1978, 92 
Stat. 3098–3100, renumbered § 202(a)–(e), (g)(1), 
and amended Pub. L. 96–222, title I, 
§§ 107(a)(3)(B), 108(a)(1)(A), (C), (D), Apr. 1, 1980, 
94 Stat. 223, 224; Pub. L. 96–595, § 4(a)–(c)(1), Dec. 
24, 1980, 94 Stat. 3466, 3467; Pub. L. 97–34, title I, 
§ 111(a), Aug. 13, 1981, 95 Stat. 190; Pub. L. 97–448, 
title I, § 101(c), Jan. 12, 1983, 96 Stat. 2366; Pub. L. 
98–369, div. A, title I, § 17, July 18, 1984, 98 Stat. 
505; Pub. L. 99–514, title XII, § 1233(a), (b), Oct. 22, 
1986, 100 Stat. 2564; Pub. L. 105–34, title XI, 
§ 1172(a), Aug. 5, 1997, 111 Stat. 988; Pub. L. 
109–222, title V, § 515(a)–(c), May 17, 2006, 120 Stat. 
367; Pub. L. 110–172, § 4(c), Dec. 29, 2007, 121 Stat. 
2476.) 

INFLATION ADJUSTED ITEMS FOR CERTAIN YEARS 

For inflation adjustment of certain items in 

this section, see Revenue Procedures listed in a 

table under section 1 of this title. 

REFERENCES IN TEXT 

The Trading With the Enemy Act, referred to in sub-
sec. (d)(8)(B)(i), is act Oct. 6, 1917, ch. 106, 40 Stat. 411, 
as amended, which is classified to sections 1 to 6, 7 to 
39, and 41 to 44 of Title 50, Appendix, War and National 
Defense. For complete classification of this Act to the 
Code, see Tables. 

The International Emergency Economic Powers Act, 
referred to in subsec. (d)(8)(B)(i), is Pub. L. 95–223, title 
II, Dec. 28, 1977, 91 Stat. 1626, which is classified gener-
ally to chapter 35 (§ 1701 et seq.) of Title 50, War and Na-
tional Defense. For complete classification of this Act 
to the Code, see Short Title note set out under section 
1701 of Title 50 and Tables. 

AMENDMENTS 

2007—Subsec. (f). Pub. L. 110–172 amended heading and 
text generally, substituting provisions relating to de-
termination of tax liability, special rules for determin-
ing regular tax and alternative minimum tax, and defi-
nitions for former provisions relating to determination 
of tax liability and tentative minimum tax. 

2006—Subsec. (b)(2)(D)(ii). Pub. L. 109–222, § 515(a)(1), 
substituted ‘‘2005’’ for ‘‘2007’’ in introductory provi-
sions. 

Subsec. (b)(2)(D)(ii)(II). Pub. L. 109–222, § 515(a)(2), sub-
stituted ‘‘2004’’ for ‘‘2006’’. 

Subsec. (c)(1)(A). Pub. L. 109–222, § 515(b)(2)(A), in-
serted ‘‘to the extent such expenses do not exceed the 
amount determined under paragraph (2)’’ after ‘‘the 
taxable year’’. 

Subsec. (c)(1)(B)(i). Pub. L. 109–222, § 515(b)(1), amend-
ed cl. (i) generally. Prior to amendment, cl. (i) read as 

follows: ‘‘16 percent of the salary (computed on a daily 
basis) of an employee of the United States who is com-
pensated at a rate equal to the annual rate paid for 
step 1 of grade GS–14, multiplied by’’. 

Subsec. (c)(2) to (4). Pub. L. 109–222, § 515(b)(2)(B), 
added par. (2) and redesignated former pars. (2) and (3) 
as (3) and (4), respectively. 

Subsec. (d)(4). Pub. L. 109–222, § 515(b)(2)(C)(i), sub-
stituted ‘‘, (c)(1)(B)(ii), and (c)(2)(A)(ii)’’ for ‘‘and 
(c)(1)(B)(ii)’’ in concluding provisions. 

Subsec. (d)(7). Pub. L. 109–222, § 515(b)(2)(C)(ii), which 
directed substitution of ‘‘subsection (c)(4)’’ for ‘‘sub-
section (c)(3)’’, was executed by substituting ‘‘sub-
section (c)(4)(A)’’ for ‘‘subsection (c)(3)(A)’’ to reflect 
the probable intent of Congress. 

Subsecs. (f), (g). Pub. L. 109–222, § 515(c), added subsec. 
(f) and redesignated former subsec. (f) as (g). 

1997—Subsec. (b)(2)(A). Pub. L. 105–34, § 1172(a)(1), sub-
stituted ‘‘equal to the exclusion amount for the cal-
endar year in which such taxable year begins’’ for ‘‘of 
$70,000’’. 

Subsec. (b)(2)(D). Pub. L. 105–34, § 1172(a)(2), added 
subpar. (D). 

1986—Subsec. (b)(2)(A). Pub. L. 99–514, § 1233(a), in 
amending subpar. (A) generally, substituted ‘‘an annual 
rate of $70,000’’ for ‘‘the annual rate set forth in the fol-
lowing table for each day of the taxable year within the 
applicable period described in subparagraph (A) or (B) 
of subsection (d)(1): 

‘‘In the case of taxable years 
beginning in: The annual rate is: 

1983, 1984, 1985, 1986, or 1987 .................. $80,000

1988 ....................................................... 85,000

1989 ....................................................... 90,000

1990 and thereafter ............................... 95,000.’’ 

Subsec. (d)(8), (9). Pub. L. 99–514, § 1233(b), added par. 
(8) and redesignated former par. (8) as (9). 

1984—Subsec. (b)(2)(A). Pub. L. 98–369 amended table 
by striking out item which set the annual rate at 
$75,000 for taxable years beginning in 1982, substituted 
item setting the annual rate at $80,000 for taxable years 
beginning in 1983, 1984, 1985, 1986, or 1987 for items 
which had set annual rates of $80,000 for taxable years 
beginning in 1983, $85,000 for taxable years beginning in 
1984, $90,000 for taxable years beginning in 1985, and 
$95,000 for taxable years beginning in 1986 and there-
after, and added items setting annual rates of $85,000 
for taxable years beginning in 1988, $90,000 for taxable 
years beginning in 1989, and $95,000 for taxable years be-
ginning in 1990 and thereafter. 

1983—Subsec. (c)(3)(B)(ii). Pub. L. 97–448, § 101(c)(2), 
substituted ‘‘subsection (a)’’ for ‘‘subsection (a)(1)’’. 

Subsec. (d)(7), (8). Pub. L. 97–448, § 101(c)(1), added par. 
(7) and redesignated former par. (7) as (8). 

1981—Pub. L. 97–34 amended section generally, modi-
fying the eligibility standards of existing law, replac-
ing the existing system of deduction for excess living 
costs with an exclusion of a portion of foreign earned 
income, and providing for an individual’s election to 
exclude a portion of his income or to deduct an amount 
for housing, based on his housing expenses. 

1980—Pub. L. 96–595 § 4(c)(1), inserted ‘‘or from chari-
table services’’ after ‘‘camps’’ in section catchline. 

Subsec. (a). Pub. L. 96–595, § 4(a), inserted ‘‘or who 
performs qualified charitable services in a lesser devel-
oped country,’’ after ‘‘hardship area’’. 

Pub. L. 96–222, § 108(a)(1)(C), (D), substituted ‘‘a for-
eign country or’’ for ‘‘qualified foreign’’ in par. (2) and, 
in provisions following par. (2), substituted ‘‘his gross 
income any deduction,’’ for ‘‘his gross income’’ and 
‘‘other than the deduction allowed by section 217’’ for 
‘‘other than the deductions allowed by sections 217’’. 

Subsec. (c)(1)(A). Pub. L. 96–595, § 4(b)(1), substituted 
‘‘Dollar limitations’’ for ‘‘In general’’ in heading, redes-
ignated existing provisions as cl. (i), and in cl. (i) as so 
redesignated, inserted ‘‘Camp residents—In the case of 
an individual who resides in a camp located in a hard-
ship area’’ before ‘‘the amount excluded’’, and added 
cls. (ii) and (iii). 
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Subsec. (c)(1)(D), (E). Pub. L. 96–595, § 4(b)(2), added 
subpars. (D) and (E). 

1978—Pub. L. 95–615, § 202(f)(1), substituted ‘‘Income 
earned by individuals in certain camps’’ for ‘‘Earned in-
come from sources without the United States’’ in sec-
tion catchline. 

Subsec. (a). Pub. L. 95–615, § 202(a), in introductory 
provisions inserted reference to an individual described 
in section 913(a) who, because of his employment, re-
sides in a camp located in a hardship area, in par. (1) 
substituted reference to amounts received from sources 
within a foreign country or countries for reference to 
amounts received from sources without the United 
States, in par. (2) substituted reference to amounts re-
ceived from sources within qualified foreign countries 
for reference to amounts received from sources without 
the United States, and in provisions following par. (2) 
struck out ‘‘any deductions (other than those allowed 
by section 151, relating to personal exemptions),’’ after 
‘‘deduction from his gross income’’ and inserted 
‘‘, other than the deductions allowed by sections 217 
(relating to moving expenses)’’ after ‘‘subsection’’. 

Pub. L. 95–600, § 701(u)(10)(A), inserted provisions set-
ting forth formula for determining amount of reduction 
of taxes, and struck out provisions relating to the cred-
it against taxes. 

Subsec. (c)(1)(A). Pub. L. 95–615, § 202(b), substituted 
‘‘The amount excluded’’ for ‘‘Except as provided in sub-
paragraphs (B) and (C), the amount excluded’’ and ‘‘an 
annual rate of $20,000 for days during which he resides 
in a camp’’ for ‘‘an annual rate of $15,000’’. 

Subsec. (c)(1)(B). Pub. L. 95–615, § 202(b), substituted 
provisions relating to conditions upon which an indi-
vidual will be considered to reside in a camp because of 
his employment for provisions which related to the 
amount excluded from the gross income of an individ-
ual performing qualified charitable services. 

Subsec. (c)(1)(C). Pub. L. 95–615, § 202(b), substituted 
provisions relating to definition of ‘‘hardship area’’ for 
provisions which related to the amount excluded from 
the gross income of an individual performing both 
qualified charitable services and other services. 

Subsec. (c)(1)(D). Pub. L. 95–615, § 202(b), struck out 
subpar. (D) which defined ‘‘qualified charitable serv-
ices’’. 

Subsec. (c)(7). Pub. L. 95–615, § 202(c), added par. (7). 
Pub. L. 95–600, § 703(e), redesignated former par. (8) as 

(7). Such par. (8) was subsequently repealed by section 
202(e) of Pub. L. 95–615 without taking into account the 
redesignation of par. (8) as (7) by Pub. L. 95–600. See 1978 
Amendment note for subsec. (c)(8) below. 

Subsec. (c)(8). Pub. L. 95–615, § 202(e), struck out par. 
(8) which related to the nonexclusion under subsec. (a) 
of any amount attributable to services performed in a 
foreign country or countries if such amount was re-
ceived outside of the foreign country or countries 
where such services were performed and if one of the 
purposes was the avoidance of any tax imposed by such 
foreign country or countries on such amount. 

Subsec. (d). Pub. L. 95–615, § 202(d)(1), redesignated 
subsec. (e) as (d), inserted ‘‘for the taxable year’’ after 
‘‘section apply’’, and struck out provision that an elec-
tion was applicable to the taxable year for which made 
and to all subsequent taxable years. Former subsec. (d), 
which related to the computation of tax imposed by 
section 1 or section 1201 if an individual earned income 
which was excluded from gross income under subsec. (a) 
and which defined ‘‘net taxable income’’ and ‘‘net ex-
cluded earned income’’, was struck out. 

Subsec. (d)(1). Pub. L. 95–600, § 401(b)(4), struck out 
provisions respecting applicability of section 1201 of 
this title. 

Subsecs. (e), (f). Pub. L. 95–615, § 202(d)(1), (2), redesig-
nated subsec. (f) as (e). Former subsec. (e) redesignated 
(d). 

1977—Subsec. (d)(1)(B). Pub. L. 95–30 substituted ‘‘on 
the sum of (i) the amount of net excluded earned in-
come, and (ii) the zero bracket amount’’ for ‘‘on the 
amount of net excluded earned income’’. 

1976—Subsec. (a). Pub. L. 94–455, §§ 1011(b)(1), 
1906(b)(13)(A), struck out ‘‘or his delegate’’ after ‘‘Sec-

retary’’ in par. (1), and in provisions following par. (2), 
inserted ‘‘or as a credit against the tax imposed by this 
chapter any credit for the amount of taxes paid or ac-
crued to a foreign country or possession of the United 
States, to the extent that such deductions or credit is’’ 
after ‘‘personal exemptions)’’. 

Subsec. (b). Pub. L. 94–455, § 1906(b)(13)(A), struck out 
‘‘or his delegate’’ after ‘‘Secretary’’. 

Subsec. (c)(1). Pub. L. 94–455, § 1011(a), reduced the 
amount excludable from individual’s gross income from 
$20,000 to $15,000 and $20,000 for employees of charitable 
organizations, added special rule to be applied to in-
come from charitable sources and other sources com-
bined, inserted definition of ‘‘qualified charitable serv-
ices’’, and struck out provisions relating to $25,000 ex-
clusion for individual who has been a bona fide resident 
in a foreign country for an uninterrupted period of 3 
years. 

Subsec. (c)(7). Pub. L. 94–455, § 1901(a)(115), struck out 
par. (7) relating to certain noncash remuneration from 
sources outside the United States. 

Subsec. (c)(8). Pub. L. 94–455, § 1011(b)(2), added par. 
(8). 

Subsecs. (d) to (f). Pub. L. 94–455, § 1011(b)(3), added 
subsecs. (d) and (e) and redesignated former subsec. (d) 
as (f). 

1966—Subsec. (d). Pub. L. 89–809 designated existing 
text as par. (1) and added par. (2). 

1964—Subsec. (c)(1)(B). Pub. L. 88–272 substituted 
‘‘$25,000’’ for ‘‘$35,000’’. 

1962—Subsec. (a). Pub. L. 87–834 substituted ‘‘which 
constitute earned income attributable to services per-
formed during such uninterrupted period’’ for ‘‘if such 
amounts constitute earned income (as defined in sub-
section (b)) attributable to such period’’ in par. (1), and 
‘‘which constitute earned income attributable to serv-
ices performed during such 18-month period’’ for ‘‘if 
such amounts constitute earned income (as defined in 
subsection (b)) attributable to such period’’ in par. (2), 
inserted provisions in pars. (1) and (2) requiring the 
amount excluded under such paragraphs to be com-
puted by applying the special rules contained in subsec. 
(c), and eliminated provisions from par. (2) which lim-
ited the amount excluded under such paragraph to not 
more than $20,000 if the 18-month period includes the 
entire taxable year, and to not more than an amount 
which bears the same ratio to $20,000 as the number of 
days in the part of the taxable year within the 18- 
month period bears to the total number of days in such 
year if the 18-month period does not include the entire 
taxable year. 

Subsecs. (c) and (d). Pub. L. 87–834 added subsec. (c) 
and redesignated former subsec. (c) as (d). 

1958—Subsec. (c). Pub. L. 85–866 added subsec. (c). 

EFFECTIVE DATE OF 2007 AMENDMENT 

Amendment by Pub. L. 110–172 effective as if included 
in the provisions of the Tax Increase Prevention and 
Reconciliation Act of 2005, Pub. L. 109–222, to which 
such amendment relates, with certain exceptions, see 
section 4(d) of Pub. L. 110–172, set out as a note under 
section 355 of this title. 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–222, title V, § 515(d), May 17, 2006, 120 Stat. 
368, provided that: ‘‘The amendments made by this sec-
tion [amending this section] shall apply to taxable 
years beginning after December 31, 2005.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1172(b) of Pub. L. 105–34 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1997.’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 1233(c) of Pub. L. 99–514 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1986.’’ 
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EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable to taxable 
years ending after Dec. 31, 1983, see section 18(a) of Pub. 
L. 98–369, set out as a note under section 48 of this title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 97–448 effective, except as 
otherwise provided, as if it had been included in the 
provision of the Economic Recovery Tax Act of 1981, 
Pub. L. 97–34, to which such amendment relates, see 
section 109 of Pub. L. 97–448, set out as a note under sec-
tion 1 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Section 115 of subtitle B (§§ 111–115) of title I of Pub. 
L. 97–34 provided that: ‘‘The amendments made by this 
subtitle [amending this section and sections 37, 43, 62, 
63, 105, 119, 410, 879, 1034, 1302, 1303, 1304, 1402, 3401, 6012, 
and 6091 of this title and repealing section 913 of this 
title] (other than section 114 [amending section 208 of 
Pub. L. 95–615, set out below]) shall apply with respect 
to taxable years beginning after December 31, 1981.’’ 

EFFECTIVE DATE OF 1980 AMENDMENTS 

Section 4(d) of Pub. L. 96–595 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1978.’’ 

Amendment by section 107(a)(3)(B) of Pub. L. 96–222 
effective, except as otherwise provided, as if it had been 
included in the provisions of the Revenue Act of 1978, 
Pub. L. 95–600, to which such amendment relates, see 
section 201 of Pub. L. 96–222, set out as a note under sec-
tion 32 of this title. 

Amendment by section 108(a)(1)(A), (C), (D) of Pub. L. 
96–222 effective as if included in the Foreign Earned In-
come Act of 1978, Pub. L. 95–615, see section 108(a)(2)(A) 
of Pub. L. 96–222, set out as a note under section 3 of 
this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by section 401(b)(4) of Pub. L. 95–600 ap-
plicable to taxable years beginning after Dec. 31, 1978, 
see section 401(c) of Pub. L. 95–600, set out as a note 
under section 1201 of this title. 

Section 701(u)(10)(B) of Pub. L. 95–600, as amended by 
Pub. L. 96–222, title I, § 107(a)(1)(B), Apr. 1, 1980, 94 Stat. 
222, provided that: ‘‘The amendment made by subpara-
graph (A) [amending this section] shall apply to tax-
able years beginning in calendar year 1978 but only in 
the case of taxpayers who make an election under sec-
tion 209(c) of the Foreign Earned Income Act of 1978 
[section 209(c) of Pub. L. 95–615, set out below].’’ 

Amendment by section 703(e) of Pub. L. 95–600 effec-
tive on Oct. 4, 1976, see section 703(r) of Pub. L. 95–600, 
set out as a note under section 46 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT; ELECTION OF 
PRIOR LAW 

Section 209 of Pub. L. 95–615 provided that: 
‘‘(a) GENERAL RULE.—Except as provided in sub-

sections (b) and (c), the amendments made by this title 
[see section 201(a) of Pub. L. 95–615, set out as a Short 
Title of 1978 Amendment note under section 1 of this 
title] shall apply to taxable years beginning after De-
cember 31, 1977. 

‘‘(b) WAGE WITHHOLDING.—The amendment made by 
section 207(a) [amending section 3401 of this title] shall 
apply to remuneration paid after the date of the enact-
ment of this Act. [Nov. 8, 1978]. 

‘‘(c) ELECTION OF PRIOR LAW.— 
‘‘(1) A taxpayer may elect not to have the amend-

ments made by this title [see section 201(a) of Pub. L. 
95–615, set out as a Short Title of 1978 Amendment 
note under section 1 of this title] apply with respect 
to any taxable year beginning after December 31, 
1977, and before January 1, 1979. 

‘‘(2) An election under this subsection shall be filed 
with a taxpayer’s timely filed return for the first tax-
able year beginning after December 31, 1977.’’ 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–30 applicable to taxable 
years beginning after Dec. 31, 1976, see section 106(a) of 
Pub. L. 95–30, set out as a note under section 1 of this 
title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 1011(d) of Pub. L. 94–455, as amended by Pub. 
L. 95–30, title III, § 302, May 23, 1977, 91 Stat. 152; Pub. 
L. 95–615, § 4(a), Nov. 8, 1978, 92 Stat. 3097, provided that: 
‘‘The amendments made by this section [amending this 
section and section 36 of this title] shall apply to tax-
able years beginning after December 31, 1977.’’ 

Amendment by section 1901(a)(115) of Pub. L. 94–455 
applicable with respect to taxable years beginning after 
Dec. 31, 1976, see section 1901(d) of Pub. L. 94–455, set 
out as a note under section 2 of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Section 237(b) of Pub. L. 88–272 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1964.’’ 

EFFECTIVE DATE OF 1962 AMENDMENT 

Section 11(c)(1) of Pub. L. 87–834 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years ending after Septem-
ber 4, 1962, but only with respect to amounts— 

‘‘(A) received after March 12, 1962, which are attrib-
utable to services performed after December 31, 1962, 
or 

‘‘(B) received after December 31, 1962, which are at-
tributable to services performed on or before Decem-
ber 31, 1962, unless on March 12, 1962, there existed a 
right (whether forfeitable or nonforfeitable) to re-
ceive such amounts.’’ 

EFFECTIVE DATE OF 1958 AMENDMENT 

Amendment by Pub. L. 85–866 applicable to taxable 
years beginning after Dec. 31, 1957, see section 72(c) of 
Pub. L. 85–866 set out as a note under section 6012 of 
this title. 

REPEALS 

Section 703(e) of Pub. L. 95–600, cited as a credit to 
this section, was repealed by Pub. L. 96–222, title I, 
§ 107(a)(3)(B), Apr. 1, 1980, 94 Stat. 223. See 1978 Amend-
ment note for subsec. (c)(7) of this section set out 
above. 

TREATMENT OF CERTAIN PERSONS IN PANAMA 

Section 1232(a) of Pub. L. 99–514 provided that: ‘‘Noth-
ing in the Panama Canal Treaty (or in any agreement 
implementing such Treaty) shall be construed as ex-
empting (in whole or in part) any citizen or resident of 
the United States from any tax under the Internal Rev-
enue Code of 1954 or 1986. The preceding sentence shall 
apply to all taxable years whether beginning before, on, 
or after the date of the enactment of this Act [Oct. 22, 
1986] (or in the case of any tax not imposed with respect 
to a taxable year, to taxable events after the date of 
enactment of this Act.)’’ 

TAXABLE YEARS BEGINNING IN 1977 OR 1978; INDIVID-
UALS WHO LEAVE FOREIGN COUNTRY AFTER AUGUST 
31, 1978 

Rules similar to the rules of section 913(j)(4) of this 
title to apply for the purposes of applying this section 
for taxable years beginning in 1977 or 1978 in the case 
of an individual who leaves a foreign country after Aug. 
31, 1978, see section 1(b) of Pub. L. 96–608, set out as an 
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Effective Date of 1980 Amendment note under section 
913 of this title. 

INDIVIDUALS FOR WHOM UNUSED ZERO BRACKET 
AMOUNT COMPUTATION IS PROVIDED FOR TAXABLE 
YEARS BEGINNING IN 1977 

Section 4(b) of Pub. L. 95–615, as amended by Pub. L. 
99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: ‘‘If 
for any taxable year beginning in 1977— 

‘‘(1) an individual is entitled to the benefits of sec-
tion 911 of the Internal Revenue Code of 1986 [for-
merly I.R.C. 1954], and 

‘‘(2) such individual chooses to take to any extent 
the benefits of section 901 of such Code, 

then such individual shall be treated for such taxable 
year as an individual for whom an unused zero bracket 
amount computation is provided by section 63(e) of 
such Code.’’ 

REPORTS TO CONGRESSIONAL COMMITTEES; INFORMATION 
FROM FEDERAL AGENCIES 

Section 208 of Pub. L. 95–615, as amended by Pub. L. 
97–34, title I, § 114, Aug. 13, 1981, 95 Stat. 195; Pub. L. 
99–514, § 2, Oct. 22, 1986, 100 Stat. 2095; Pub. L. 101–508, 
title XI, § 11833, Nov. 5, 1990, 104 Stat. 1388–560, provided 
that: 

‘‘(a) GENERAL RULE.—As soon as practicable after De-
cember 31, 1993, and as soon as practicable after the 
close of each fifth calendar year thereafter, the Sec-
retary of the Treasury shall transmit a report to the 
Committee on Ways and Means of the House of Rep-
resentatives and to the Committee on Finance of the 
Senate on the operation and effects of sections 911 and 
912 of the Internal Revenue Code of 1986 [formerly 
I.R.C. 1954]. 

‘‘(b) INFORMATION FROM FEDERAL AGENCIES.—Each 
agency of the Federal Government which pays allow-
ances excludable from gross income under section 912 of 
such Code shall keep such records and furnish to the 
Secretary of the Treasury such information as he de-
termines to be necessary to carry out his responsibility 
under subsection (a).’’ 

§ 912. Exemption for certain allowances 

The following items shall not be included in 
gross income, and shall be exempt from taxation 
under this subtitle: 

(1) Foreign areas allowances 

In the case of civilian officers and employees 
of the Government of the United States, 
amounts received as allowances or otherwise 
(but not amounts received as post differen-
tials) under— 

(A) chapter 9 of title I of the Foreign Serv-
ice Act of 1980, 

(B) section 4 of the Central Intelligence 
Agency Act of 1949, as amended (50 U.S.C., 
sec. 403e), 

(C) title II of the Overseas Differentials 
and Allowances Act, or 

(D) subsection (e) or (f) of the first section 
of the Administrative Expenses Act of 1946, 
as amended, or section 22 of such Act. 

(2) Cost-of-living allowances 

In the case of civilian officers or employees 
of the Government of the United States sta-
tioned outside the continental United States 
(other than Alaska), amounts (other than 
amounts received under title II of the Over-
seas Differentials and Allowances Act) re-
ceived as cost-of-living allowances in accord-
ance with regulations approved by the Presi-
dent (or in the case of judicial officers or em-
ployees of the United States, in accordance 
with rules similar to such regulations). 

(3) Peace Corps allowances 

In the case of an individual who is a volun-
teer or volunteer leader within the meaning of 
the Peace Corps Act and members of his fam-
ily, amounts received as allowances under sec-
tion 5 or 6 of the Peace Corps Act other than 
amounts received as— 

(A) termination payments under section 
5(c) or section 6(1) of such Act, 

(B) leave allowances, 
(C) if such individual is a volunteer leader 

training in the United States, allowances to 
members of his family, and 

(D) such portion of living allowances as 
the President may determine under the 
Peace Corps Act as constituting basic com-
pensation. 

(Aug. 16, 1954, ch. 736, 68A Stat. 290; Pub. L. 
86–707, title V, § 523(a), Sept. 6, 1960, 74 Stat. 802; 
Pub. L. 87–293, title II, § 201(a), Sept. 22, 1961, 75 
Stat. 625; Pub. L. 96–465, title II, § 2206(e)(3), Oct. 
17, 1980, 94 Stat. 2163; Pub. L. 100–647, title VI, 
§ 6137(a), Nov. 10, 1988, 102 Stat. 3723.) 

REFERENCES IN TEXT 

The Foreign Service Act of 1980, referred to in par. 
(1)(A), is Pub. L. 96–465, Oct. 17, 1980, 94 Stat. 2071, as 
amended. Chapter 9 of title I of the Foreign Service Act 
of 1980 is classified generally to subchapter IX (§ 4081 et 
seq.) of chapter 52 of Title 22, Foreign Relations and 
Intercourse. For complete classification of this Act to 
the Code, see Short Title note set out under section 
3901 of Title 22 and Tables. 

Title II of the Overseas Differentials and Allowances 
Act, referred to in pars. (1)(C) and (2), was title II of 
Pub. L. 86–707, Sept. 6, 1960, 74 Stat. 793, which was re-
pealed and reenacted as sections 5922 to 5925 of Title 5, 
Government Organization and Employees, by Pub. L. 
89–554, Sept. 6, 1966, 80 Stat. 378. 

Sections 1(e) and (f) and 22 of the Administrative Ex-
penses Act of 1946, referred to in par. (1)(D), were re-
pealed and the provisions thereof reenacted as sections 
5726(b), 5727(b) to (e), and 5913 of Title 5, by Pub. L. 
89–554, Sept. 6, 1966, 80 Stat. 378. 

The Peace Corps Act, referred to in par. (3), is Pub. 
L. 87–293, Sept. 22, 1961, 75 Stat. 612, as amended, which 
is classified principally to chapter 34 (§ 2501 et seq.) of 
Title 22, Foreign Relations and Intercourse. Sections 5 
and 6 of that act are classified to sections 2504 and 2505 
of Title 22. For complete classification of this act to 
the Code, see Short Title note set out under section 
2501 of Title 22 and Tables. 

AMENDMENTS 

1988—Par. (2). Pub. L. 100–647 inserted ‘‘(or in the case 
of judicial officers or employees of the United States, 
in accordance with rules similar to such regulations)’’ 
after ‘‘President’’. 

1980—Par. (1)(A). Pub. L. 96–465 substituted reference 
to chapter 9 of title I of the Foreign Service Act of 1980 
for reference to title IX of the Foreign Service Act of 
1946. 

1961—Par. (3). Pub. L. 87–293 added par. (3). 
1960—Pub. L. 86–707 exempted foreign areas allow-

ances received under section 4 of the Central Intel-
ligence Agency Act of 1949, title II of the Overseas Dif-
ferentials and Allowances Act, subsection (e) or (f) of 
the first section of the Administrative Expenses Act of 
1946, or section 22 of such Act, provided that amounts 
received as post differentials shall not be exempt and in 
provisions relating to cost-of-living allowances ex-
cluded Alaska from term ‘‘continental United States’’ 
and amounts received under title II of the Overseas Dif-
ferentials and Allowances Act. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 6137(b) of Pub. L. 100–647 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
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tion] shall apply to allowances received after October 
12, 1987, in taxable years ending after such date.’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–465 effective Feb. 15, 1981, 
except as otherwise provided, see section 2403 of Pub. L. 
96–465, set out as an Effective Date note under section 
3901 of Title 22, Foreign Relations and Intercourse. 

EFFECTIVE DATE OF 1961 AMENDMENTS 

Section 201(d) of Pub. L. 87–293 provided that: ‘‘The 
amendments made by subsections (a) and (b) of this 
section [amending this section and section 1303 of this 
title] shall apply with respect to taxable years ending 
after March 1, 1961. The amendment made by sub-
section (c) [amending section 3401 of this title] shall 
apply with respect to remuneration paid after the date 
of the enactment of this Act [Sept. 22, 1961].’’ 

[Section 201(d) of Pub. L. 87–293 was repealed by Pub. 
L. 89–572, § 5(a), Sept. 13, 1966, 80 Stat. 765. Such repeal 
not deemed to affect amendments contained in such 
provisions, see sections 5(b) of Pub. L. 89–572, set out as 
a note under former section 2515 of Title 22, Foreign Re-
lations and Intercourse.] 

EFFECTIVE DATE OF 1960 AMENDMENT 

Section 523(b) of Pub. L. 86–707, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘Paragraphs (1) and (2) of section 912 of the Internal 
Revenue Code of 1986 [formerly I.R.C. 1954], as amended 
by subsection (a) of this section, shall apply only with 
respect to amounts received on or after the date of the 
enactment of this Act [Sept. 6, 1960] in taxable years 
ending on or after such date.’’ 

REPEALS; AMENDMENTS AND APPLICATION OF 
AMENDMENTS UNAFFECTED 

Section 201(a) of Pub. L. 87–293, cited as a credit to 
this section, was repealed by Pub. L. 89–572, § 5(a), Sept. 
13, 1966, 80 Stat. 765. Such repeal not deemed to affect 
amendments to this section contained in such provi-
sions, and continuation in full force and effect until 
modified by appropriate authority of all determina-
tions, authorization, regulations, orders, contracts, 
agreements, and other actions issued undertaken, or 
entered into under authority of the repealed provisions, 
see section 5(b) of Pub. L. 89–572, set out as a note under 
former section 2515 of Title 22, Foreign Relations and 
Intercourse. 

DELEGATION OF FUNCTIONS 

Function of determining the portion of living allow-
ances constituting basic compensation for Peace Corps 
volunteers or volunteer leaders under par. (3) of this 
section delegated by President to Director of Peace 
Corps to be performed in consultation with the Sec-
retary of the Treasury, see section 1–104 of Ex. Ord. No. 
12137, May 16, 1979, 44 F.R. 29023, set out as a note under 
section 2501 of Title 22, Foreign Relations and Inter-
course. 

Authority of President under par. (2) of this section 
delegated to Secretary of Defense with respect to mili-
tary departments, and to Secretary of Transportation 
with respect to Coast Guard when it is not operating as 
a service in the Navy, concerning civilian employees of 
nonappropriated fund instrumentalities of the armed 
forces, see section 201 of Ex. Ord. No. 11137, Jan. 7, 1964, 
as amended, set out as a note under section 5921 of 
Title 5, Government Organization and Employees. 

TREATMENT OF EMPLOYEES OF PANAMA CANAL 
COMMISSION AND DEPARTMENT OF DEFENSE 

Pub. L. 99–514, title XII, § 1232(b), Oct. 22, 1986, 100 
Stat. 2564, provided that: ‘‘Employees of the Panama 
Canal Commission and civilian employees of the De-
fense Department of the United States stationed in 
Panama may exclude from gross income allowances 
which are comparable to the allowances excludable 

under section 912(1) of the Internal Revenue Code of 
1986 by employees of the State Department of the 
United States stationed in Panama. The preceding sen-
tence shall apply to taxable years beginning after De-
cember 31, 1986.’’ 

[§ 913. Repealed. Pub. L. 97–34, title I, § 112(a), 
Aug. 13, 1981, 95 Stat. 194] 

Section, added Pub. L. 95–615, title II, § 203(a), Nov. 8, 
1978, 92 Stat. 3100; amended Pub. L. 96–222, title I, 
§ 108(a)(1)(B), (F), Apr. 1, 1980. 94 Stat. 223, 225; Pub. L. 
96–608, § 1(a), Dec. 28, 1980, 94 Stat. 3550, related to a de-
duction for certain expenses of living abroad. 

EFFECTIVE DATE OF REPEAL 

Repeal applicable with respect to taxable years be-
ginning after Dec. 31, 1981, see section 115 of Pub. L. 
97–34, set out as an Effective Date of 1981 Amendment 
note under section 911 of this title. 

[SUBPART C—REPEALED] 

[§§ 921 to 927. Repealed. Pub. L. 106–519, § 2, Nov. 
15, 2000, 114 Stat. 2423] 

Section 921, added Pub. L. 98–369, div. A, title VIII, 
§ 801(a), July 18, 1984, 98 Stat. 985, provided for exclusion 
from gross income of exempt foreign trade income. 

A prior section 921, acts Aug. 16, 1954, ch. 736, 68A 
Stat. 290; Oct. 4, 1976, Pub. L. 94–455, title XIX, 
§ 1901(a)(116), 90 Stat. 1784, defined Western Hemisphere 
trade corporation, prior to repeal by Pub. L. 94–455, 
title X, § 1052(b), Oct. 4, 1976, 90 Stat. 1648, effective with 
respect to taxable years beginning after Dec. 31, 1979. 

Section 922, added Pub. L. 98–369, div. A, title VIII, 
§ 801(a), July 18, 1984, 98 Stat. 986, defined FSC’s. 

A prior section 922, acts Aug. 16, 1954, ch. 736, 68A 
Stat. 291; Dec. 10, 1971, Pub. L. 92–178, title V, § 502(c), 85 
Stat. 550; Oct. 4, 1976, Pub. L. 94–455, title X, § 1052(a), 
(c)(1), 90 Stat. 1647, 1648; Nov. 6, 1978, Pub. L. 95–600, 
title III, § 301(b)(15), 92 Stat. 2822, related to a special 
deduction for a Western Hemisphere trade corporation, 
prior to repeal by Pub. L. 94–455, title X, § 1052(b), Oct. 
4, 1976, 90 Stat. 1648, effective with respect to taxable 
years beginning after Dec. 31, 1979. 

Section 923, added Pub. L. 98–369, div. A, title VIII, 
§ 801(a), July 18, 1984, 98 Stat. 986; amended Pub. L. 
99–514, title XVIII, § 1876(b)(3), Oct. 22, 1986, 100 Stat. 
2898, related to exempt foreign trade income. 

Section 924, added Pub. L. 98–369, div. A, title VIII, 
§ 801(a), July 18, 1984, 98 Stat. 987; amended Pub. L. 
99–514, title XVIII, § 1876(e)(2), (l), Oct. 22, 1986, 100 Stat. 
2899, 2901, related to foreign trading gross receipts. 

Section 925, added Pub. L. 98–369, div. A, title VIII, 
§ 801(a), July 18, 1984, 98 Stat. 990, related to transfer 
pricing rules. 

Section 926, added Pub. L. 98–369, div. A, title VIII, 
§ 801(a), July 18, 1984, 98 Stat. 991, related to distribu-
tions to shareholders. 

Section 927, added Pub. L. 98–369, div. A, title VIII, 
§ 801(a), July 18, 1984, 98 Stat. 991; amended Pub. L. 
99–514, title XVIII, § 1876(a)(1), (e)(1), (f)(1), (p)(5), Oct. 
22, 1986, 100 Stat. 2897, 2899, 2902; Pub. L. 100–647, title I, 
§ 1012(bb)(8)(A), Nov. 10, 1988, 102 Stat. 3536; Pub. L. 
101–508, title XI, § 11704(a)(10), Nov. 5, 1990, 104 Stat. 
1388–518; Pub. L. 103–66, title XIII, § 13239(a), Aug. 10, 
1993, 107 Stat. 509; Pub. L. 105–34, title XI, § 1171(a), Aug. 
5, 1997, 111 Stat. 987, related to other definitions and 
special rules. 

EFFECTIVE DATE OF REPEAL 

Repeal applicable to transactions after Sept. 30, 2000, 
with special rules relating to existing foreign sales cor-
porations, see section 5 of Pub. L. 106–519, set out as an 
Effective Date of 2000 Amendments note under section 
56 of this title. 
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1 Editorially supplied. Section 936 added by Pub. L. 94–455 with-

out corresponding amendment of subpart analysis. 

SUBPART D—POSSESSIONS OF THE UNITED 
STATES 

Sec. 

931. Income from sources within Guam, American 
Samoa, or the Northern Mariana Islands. 

932. Coordination of United States and Virgin Is-
lands income taxes. 

933. Income from sources within Puerto Rico. 
934. Limitation on reduction in income tax liabil-

ity incurred to the Virgin Islands. 
[934A, 935. Repealed.] 
936. Puerto Rico and possession tax credit.1 
937. Residence and source rules involving posses-

sions. 

AMENDMENTS 

2004—Pub. L. 108–357, title VIII, § 908(c)(6), Oct. 22, 
2004, 118 Stat. 1657, added item 937. 

1986—Pub. L. 99–514, title XII, §§ 1272(d)(12), 1274(d), 
1275(c)(8), Oct. 22, 1986, 100 Stat. 2595, 2598, 2599, sub-
stituted ‘‘Guam, American Samoa, or the Northern 
Mariana Islands’’ for ‘‘possessions of the United 
States’’ in item 931, added item 932, and struck out 
former item 932 ‘‘Citizens of possessions of the United 
States’’, item 934A ‘‘Income tax rate on Virgin Islands 
source income’’ and item 935 ‘‘Coordination of United 
States and Guam individual income taxes’’. 

1983—Pub. L. 97–455, § 1(d)(1), Jan. 12, 1983, 96 Stat. 
2498, added item 934A. 

1972—Pub. L. 92–606, § 1(f)(5), Oct. 31, 1972, 86 Stat. 1497, 
added item 935. 

1960—Pub. L. 86–779, § 4(a)(2), Sept. 14, 1960, 74 Stat. 
999, added item 934. 

§ 931. Income from sources within Guam, Amer-
ican Samoa, or the Northern Mariana Islands 

(a) General rule 

In the case of an individual who is a bona fide 
resident of a specified possession during the en-
tire taxable year, gross income shall not in-
clude— 

(1) income derived from sources within any 
specified possession, and 

(2) income effectively connected with the 
conduct of a trade or business by such individ-
ual within any specified possession. 

(b) Deductions, etc. allocable to excluded 
amounts not allowable 

An individual shall not be allowed— 
(1) as a deduction from gross income any de-

ductions (other than the deduction under sec-
tion 151, relating to personal exemptions), or 

(2) any credit, 

properly allocable or chargeable against 
amounts excluded from gross income under this 
section. 

(c) Specified possession 

For purposes of this section, the term ‘‘speci-
fied possession’’ means Guam, American Samoa, 
and the Northern Mariana Islands. 

(d) Employees of the United States 

Amounts paid for services performed as an em-
ployee of the United States (or any agency 
thereof) shall be treated as not described in 
paragraph (1) or (2) of subsection (a). 

(Aug. 16, 1954, ch. 736, 68A Stat. 291; Pub. L. 
89–809, title I, § 107(a), Nov. 13, 1966, 80 Stat. 1571; 

Pub. L. 92–178, title V, § 502(d), Dec. 10, 1971, 85 
Stat. 550; Pub. L. 92–606, § 1(f)(1), Oct. 31, 1972, 86 
Stat. 1497; Pub. L. 94–455, title X, § 1051(c), title 
XIX, §§ 1901(a)(117), 1906(b)(13)(A), Oct. 4, 1976, 90 
Stat. 1645, 1784, 1834; Pub. L. 95–30, title I, 
§ 101(d)(12), May 23, 1977, 91 Stat. 134; Pub. L. 
98–369, div. A, title VII, § 711(c)(2)(A)(iv), July 18, 
1984, 98 Stat. 945; Pub. L. 99–514, title XII, 
§ 1272(a), Oct. 22, 1986, 100 Stat. 2593; Pub. L. 
108–357, title VIII, § 908(c)(1), Oct. 22, 2004, 118 
Stat. 1656.) 

AMENDMENTS 

2004—Subsec. (d). Pub. L. 108–357 amended heading 
and text of subsec. (d) generally, substituting provi-
sions relating to employees of the United States for 
provisions consisting of pars. (1) to (3) relating to spe-
cial rules concerning employees of the United States, 
determination of source of income, and determination 
of residency. 

1986—Pub. L. 99–514 amended section generally, sub-
stituting provisions relating to income from sources 
within Guam, American Samoa, or the Northern Mari-
ana Islands, for former provisions relating to income 
from sources within possessions of the United States, 
which had declared in: subsec. (a), general rule as to 
gross income, including requirements relating to 3-year 
period and trade or business; subsec. (b), rule as to 
amounts received in United States; subsec. (c), defini-
tion of ‘‘possession of the United States’’; subsec. (d), 
general rule allowing deductions only to extent con-
nected with income from sources within United States, 
and specific exceptions to limitations of general rule; 
subsec. (e), deduction for personal exemption; subsec. 
(f), allowance of deductions and credits; subsec. (g), for-
eign tax credit; subsec. (h), provisions relating to em-
ployees of United States. 

1984—Subsec. (d)(2)(B). Pub. L. 98–369 substituted ‘‘for 
losses’’ for ‘‘, for losses of property not connected with 
the trade or business if arising from certain casualties 
or theft,’’. 

1977—Subsec. (d)(3). Pub. L. 95–30 struck out par. (3) 
which made a cross reference to section 142(b)(2) for 
disallowance of the standard deduction. 

1976—Subsec. (a). Pub. L. 94–455, § 1051(c)(1), struck 
out all references to domestic corporations and made 
subsection applicable only to individual citizens. 

Subsec. (c). Pub. L. 94–455, § 1051(c)(2), substituted 
‘‘Commonwealth of Puerto Rico, the Virgin Islands of 
the United States, or Guam’’ for ‘‘Virgin Islands of the 
United States, and such term when used with respect to 
citizens of the United States does not include Puerto 
Rico or Guam’’ after ‘‘does not include the’’. 

Subsec. (d)(1). Pub. L. 94–455, §§ 1051(c)(3), 
1906(b)(13)(A), substituted ‘‘a citizen of the United 
States’’ for ‘‘persons’’ after ‘‘in the case of’’ and struck 
out ‘‘or his delegate’’ after ‘‘Secretary’’. 

Subsec. (f). Pub. L. 94–455, §§ 1051(c)(3), 1906(b)(13)(A), 
substituted ‘‘A citizen of the United States’’ for ‘‘Per-
sons’’ after ‘‘Allowance of deductions and credits’’ and 
struck out in two places ‘‘or his delegate’’ after ‘‘Sec-
retary’’. 

Subsecs. (h), (i). Pub. L. 94–455, § 1901(a)(117), redesig-
nated subsec. (i) as (h). Former subsec. (h), relating to 
the status of a citizen of the United States who has 
been interned by the enemy, was struck out. 

1972—Subsec. (c). Pub. L. 92–606 substituted ‘‘Puerto 
Rico or Guam’’ for ‘‘Puerto Rico’’. 

1971—Subsec. (a). Pub. L. 92–178 provided for non-ap-
plication of section in the case of a corporation for a 
taxable year for which it is a DISC or in which it owns 
at any time stock in a DISC or former DISC. 

1966—Subsec (d). Pub. L. 89–809 made applicable to 
United States citizens and domestic corporations en-
gaged in trade or business in possessions, who qualify 
for the special tax treatment of income qualifying for 
the exclusion relating to income from United States 
possessions, provisions which allow deductions to non-
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resident aliens or foreign corporations engaged in trade 
or business in the United States by allowing deductions 
only where they are allocable to income effectively 
connected with the trade or business in the United 
States and by spelling out the exceptions allowing de-
ductions whether or not connected with income from 
sources within the United States in the case of losses 
not connected with the trade or business but incurred 
in transactions entered into for profit, casualty losses, 
and charitable contributions. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable to taxable 
years ending after Oct. 22, 2004, see section 908(d)(1) of 
Pub. L. 108–357, set out as an Effective Date note under 
section 937 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 1277 of subtitle G (§§ 1271–1277) of title XII of 
Pub. L. 99–514, as amended by Pub. L. 100–647, title I, 
§ 1012(z), Nov. 10, 1988, 102 Stat. 3530, provided that: 

‘‘(a) IN GENERAL.—Except as otherwise provided in 
this section, the amendments made by this subtitle [en-
acting section 932 of this title, amending this section 
and sections 28, 32, 48, 63, 153, 246, 338, 864, 876, 881, 933, 
934, 936, 957, 1402, 1442, 3401, 6091, 7651, 7654, and 7655 of 
this title, repealing sections 932, 934A, and 935 of this 
title, and enacting provisions set out as notes under 
this section and section 932 of this title] shall apply to 
taxable years beginning after December 31, 1986. 

‘‘(b) SPECIAL RULE FOR GUAM, AMERICAN SAMOA, AND 
THE NORTHERN MARIANA ISLANDS.—The amendments 
made by this subtitle shall apply with respect to Guam, 
American Samoa, or the Northern Mariana Islands (and 
to residents thereof and corporations created or orga-
nized therein) only if (and so long as) an implementing 
agreement under section 1271 [set out below] is in effect 
between the United States and such possession. 

‘‘(c) SPECIAL RULES FOR THE VIRGIN ISLANDS.— 
‘‘(1) IN GENERAL.—The amendments made by section 

1275(c) [amending sections 28, 48, 338, 864, and 934 of 
this title and repealing section 934A of this title] 
shall apply with respect to the Virgin Islands (and 
residents thereof and corporations created or orga-
nized therein) only if (and so long as) an implement-
ing agreement is in effect between the United States 
and the Virgin Islands with respect to the establish-
ment of rules under which the evasion or avoidance of 
United States income tax shall not be permitted or 
facilitated by such possession. Any such implement-
ing agreement shall be executed on behalf of the 
United States by the Secretary of the Treasury, after 
consultation with the Secretary of the Interior. 

‘‘(2) SECTION 1275(b).— 
‘‘(A) IN GENERAL.—The amendment made by sec-

tion 1275(b) [amending section 7651 of this title] 
shall apply with respect to— 

‘‘(i) any taxable year beginning after December 
31, 1986, and 

‘‘(ii) any pre-1987 open year. 
‘‘(B) SPECIAL RULES.—In the case of any pre-1987 

open year— 
‘‘(i) the amendment made by section 1275(b) 

shall not apply to income from sources in the Vir-
gin Islands or income effectively connected with 
the conduct of a trade or business in the Virgin 
Islands, and 

‘‘(ii) the taxpayer shall be allowed a credit— 
‘‘(I) against any additional tax imposed by 

subtitle A of the Internal Revenue Code of 1954 
[now 1986] (by reason of the amendment made 
by section 1275(b)) on income not described in 
clause (i), 

‘‘(II) for any tax paid to the Virgin Islands be-
fore the date of the enactment of this Act [Oct. 
22, 1986] and attributable to such income. 

For purposes of clause (ii)(II), any tax paid before 
January 1, 1987, pursuant to a process in effect be-
fore August 16, 1986, shall be treated as paid be-
fore the date of the enactment of this Act. 

‘‘(C) PRE-1987 OPEN YEAR.—For purposes of this 
paragraph, the term ‘pre-1987 open year’ means any 
taxable year beginning before January 1, 1987, if on 
the date of the enactment of this Act [Oct. 22, 1986] 
the assessment of a deficiency of income tax for 
such taxable year is not barred by any law or rule 
of law. 

‘‘(D) EXCEPTION.—In the case of any pre-1987 open 
year, the amendment made by section 1275(b) shall 
not apply to any domestic corporation if— 

‘‘(i) during the fiscal year which ended May 31, 
1986, such corporation was actively engaged di-
rectly or through a subsidiary in the conduct of a 
trade or business in the Virgin Islands and such 
trade or business consists of business related to 
marine activities, and 

‘‘(ii) such corporation was incorporated on 
March 31, 1983, in Delaware. 
‘‘(E) EXCEPTION FOR CERTAIN TRANSACTIONS.— 

‘‘(i) IN GENERAL.—In the case of any pre-1987 
open year, the amendment made by section 
1275(b) shall not apply to any income derived from 
transactions described in clause (ii) by 1 or more 
corporations which were formed in Delaware on 
or about March 6, 1981, and which have owned 1 or 
more office buildings in St. Thomas, United 
States Virgin Islands, for at least 5 years before 
the date of the enactment of this Act [Oct. 22, 
1986]. 

‘‘(ii) DESCRIPTION OF TRANSACTIONS.—The trans-
actions described in this clause are— 

‘‘(I) the redemptions of limited partnership 
interests for cash and property described in an 
agreement (as amended) dated March 12, 1981, 

‘‘(II) the subsequent disposition of the prop-
erties distributed in such redemptions, and 

‘‘(III) interest earned before January 1, 1987, 
on bank deposits of proceeds received from such 
redemptions to the extent such deposits are lo-
cated in the United States Virgin Islands. 
‘‘(iii) LIMITATION.—The aggregate reduction in 

tax by reason of this subparagraph shall not ex-
ceed $8,312,000. If the taxes which would be pay-
able as the result of the application of the amend-
ment made by section 1275(b) to pre-1987 open 
years exceeds the limitation of the preceding sen-
tence, such excess shall be treated as attributable 
to income received in taxable years in reverse 
chronological order. 

‘‘(d) REPORT ON IMPLEMENTING AGREEMENTS.—If, dur-
ing the 1-year period beginning on the date of the en-
actment of this Act [Oct. 22, 1986], any implementing 
agreement described in subsection (b) or (c) is not exe-
cuted, the Secretary of the Treasury or his delegate 
shall report to the Committee on Finance of the United 
States Senate, the Committee on Ways and Means, and 
the Committee on Interior and Insular Affairs [now 
Committee on Natural Resources] of the House of Rep-
resentatives with respect to— 

‘‘(1) the status of such negotiations, and 
‘‘(2) the reason why such agreement has not been 

executed. 
‘‘(e) TREATMENT OF CERTAIN UNITED STATES PER-

SONS.—Except as otherwise provided in regulations pre-
scribed by the Secretary of the Treasury or his dele-
gate, if a United States person becomes a resident of 
Guam, American Samoa, or the Northern Mariana Is-
lands, the rules of section 877(c) of the Internal Reve-
nue Code of 1954 [now 1986] shall apply to such person 
during the 10-year period beginning when such person 
became such a resident. Notwithstanding subsection 
(b), the preceding sentence shall apply to dispositions 
after December 31, 1985, in taxable years ending after 
such date. 

‘‘(f) EXEMPTION FROM WITHHOLDING.—Notwithstand-
ing subsection (b), the modification of section 884 of the 
Internal Revenue Code of 1986 by reason of the amend-
ment to section 881 of such Code by section 1273(b)(1) of 
this Act shall apply to taxable years beginning after 
December 31, 1986.’’ 
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EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable to taxable 
years beginning after Dec. 31, 1983, see section 
711(c)(2)(A)(v) of Pub. L. 98–369, set out as a note under 
section 165 of this title. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–30 applicable to taxable 
years beginning after Dec. 31, 1976, see section 106(a) of 
Pub. L. 95–30, set out as a note under section 1 of this 
title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1051(c) of Pub. L. 94–455 appli-
cable with respect to taxable years beginning after Dec. 
31, 1975, with certain exceptions, see section 1051(i) of 
Pub. L. 94–455, set out as a note under section 27 of this 
title. 

Amendment by section 1901(a)(117) of Pub. L. 94–455 
applicable with respect to taxable years beginning after 
Dec. 31, 1976, see section 1901(d) of Pub. L. 94–455, set 
out as a note under section 2 of this title. 

EFFECTIVE DATE OF 1972 AMENDMENT 

Section 2 of Pub. L. 92–606 provided in part that: ‘‘The 
amendments made by section 1 [enacting sections 935 
and 6688 of this title, amending this section, sections 
932, 7654, and 7701 of this title, and section 1421i of Title 
48, Territories and Insular Possessions, and enacting 
provisions set out as notes under sections 881 and 1442 
of this title] (other than section 1(e)) [amending sec-
tions 881 and 1442 of this title] shall apply with respect 
to taxable years beginning after December 31, 1972.’’ 

EFFECTIVE DATE OF 1971 AMENDMENT 

Amendment by Pub. L. 92–178 applicable with respect 
to taxable years ending after Dec. 31, 1971, except that 
a corporation may not be a DISC for any taxable year 
beginning before Jan. 1, 1972, see section 507 of Pub. L. 
92–178, set out as an Effective Date note under section 
991 of this title. 

EFFECTIVE DATE OF 1966 AMENDMENT 

Section 107(b) of Pub. L. 89–809 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall apply with respect to taxable years begin-
ning after December 31, 1966.’’ 

AUTHORITY OF GUAM, AMERICAN SAMOA, AND THE 
NORTHERN MARIANA ISLANDS TO ENACT REVENUE LAWS 

Section 1271 of Pub. L. 99–514 provided that: 
‘‘(a) IN GENERAL.—Except as provided in subsection 

(b), nothing in the laws of the United States shall pre-
vent Guam, American Samoa, or the Northern Mariana 
Islands from enacting tax laws (which shall apply in 
lieu of the mirror system) with respect to income— 

‘‘(1) from sources within, or effectively connected 
with the conduct of a trade or business within, any 
such possession, or 

‘‘(2) received or accrued by any resident of such pos-
session. 
‘‘(b) AGREEMENTS TO ALLEVIATE CERTAIN PROBLEMS 

RELATING TO TAX ADMINISTRATION.—Subsection (a) 
shall apply to Guam, American Samoa, or the Northern 
Mariana Islands only if (and so long as) an implement-
ing agreement is in effect between the United States 
and such possession with respect to— 

‘‘(1) the elimination of double taxation involving 
taxation by such possession and taxation by the 
United States, 

‘‘(2) the establishment of rules under which the eva-
sion or avoidance of United States income tax shall 
not be permitted or facilitated by such possession, 

‘‘(3) the exchange of information between such pos-
session and the United States for purposes of tax ad-
ministration, and 

‘‘(4) the resolution of other problems arising in con-
nection with the administration of the tax laws of 
such possession or the United States. 

Any such implementing agreement shall be executed on 
behalf of the United States by the Secretary of the 
Treasury after consultation with the Secretary of the 
Interior. 

‘‘(c) REVENUES NOT TO DECREASE.—The total amount 
of the revenue received by any possession referred to in 
subsection (a) pursuant to its tax laws during the im-
plementation year and each of the 4 fiscal years there-
after shall not be less than the revenue (adjusted for in-
flation) which was received by such possession pursu-
ant to tax laws for its last fiscal year before the imple-
mentation year. 

‘‘(d) NONDISCRIMINATORY TREATMENT REQUIRED.— 
Nothing in any tax law of a possession referred to in 
subsection (a) may discriminate against any United 
States person or any resident (corporate or otherwise) 
of any other possession. 

‘‘(e) ENFORCEMENT.— 
‘‘(1) IN GENERAL.—If the Secretary of the Treasury 

(after consultation with the Secretary of the Inte-
rior) determines that any possession has failed to 
comply with subsection (c) or (d), the Secretary of 
the Treasury shall so notify the Governor of such pos-
session in writing. If such possession does not comply 
with subsection (c) or (d) (as the case may be) within 
90 days of such notification, the Secretary of the 
Treasury shall notify the Congress of such non-
compliance. Unless the Congress by law provides 
otherwise, the mirror system of taxation shall be re-
instated in such possession and shall be in full force 
and effect for taxable years beginning after such noti-
fication to the Congress. 

‘‘(2) SPECIAL RULE FOR REVENUE REQUIREMENTS.—If 
the failure to comply with subsection (c) is for good 
cause and does not jeopardize the fiscal integrity of 
the possession, the Secretary may waive the require-
ments of subsection (c) for such period as he deter-
mines appropriate. 
‘‘(f) DEFINITIONS AND SPECIAL RULES.— 

‘‘(1) IMPLEMENTATION YEAR.—For purposes of this 
section, the term ‘‘implementation year’’ means the 
1st fiscal year of the possession in which the tax laws 
authorized by subsection (a) take effect. 

‘‘(2) MIRROR SYSTEM.—For purposes of this section, 
the mirror system of taxation consists of the provi-
sions of law (in effect on the day before the date of 
the enactment of this Act [Oct. 22, 1986]) which make 
the provisions of the income tax laws of the United 
States (as in effect from time to time) in effect in a 
possession of the United States. 

‘‘(3) SPECIAL RULE FOR NORTHERN MARIANA IS-
LANDS.—Notwithstanding the provisions of the last 
clause of section 601(a) of Public Law 94–241 [48 U.S.C. 
1801 note], the Commonwealth of the Northern Mari-
ana Islands may elect to continue its mirror system 
of taxation without regard to whether Guam enacts 
tax laws under the authority provided in subsection 
(a).’’ 

§ 932. Coordination of United States and Virgin 
Islands income taxes 

(a) Treatment of United States residents 

(1) Application of subsection 

This subsection shall apply to an individual 
for the taxable year if— 

(A) such individual— 
(i) is a citizen or resident of the United 

States (other than a bona fide resident of 
the Virgin Islands during the entire tax-
able year), and 

(ii) has income derived from sources 
within the Virgin Islands, or effectively 
connected with the conduct of a trade or 
business within such possession, for the 
taxable year, or 

(B) such individual files a joint return for 
the taxable year with an individual de-
scribed in subparagraph (A). 
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(2) Filing requirement 

Each individual to whom this subsection ap-
plies for the taxable year shall file his income 
tax return for the taxable year with both the 
United States and the Virgin Islands. 

(3) Extent of income tax liability 

In the case of an individual to whom this 
subsection applies in a taxable year for pur-
poses of so much of this title (other than this 
section and section 7654) as relates to the 
taxes imposed by this chapter, the United 
States shall be treated as including the Virgin 
Islands. 

(b) Portion of United States tax liability payable 
to the Virgin Islands 

(1) In general 

Each individual to whom subsection (a) ap-
plies for the taxable year shall pay the appli-
cable percentage of the taxes imposed by this 
chapter for such taxable year (determined 
without regard to paragraph (3)) to the Virgin 
Islands. 

(2) Applicable percentage 

(A) In general 

For purposes of paragraph (1), the term 
‘‘applicable percentage’’ means the percent-
age which Virgin Islands adjusted gross in-
come bears to adjusted gross income. 

(B) Virgin Islands adjusted gross income 

For purposes of subparagraph (A), the term 
‘‘Virgin Islands adjusted gross income’’ 
means adjusted gross income determined by 
taking into account only income derived 
from sources within the Virgin Islands and 
deductions properly apportioned or allocable 
thereto. 

(3) Amounts paid allowed as credit 

There shall be allowed as a credit against 
the tax imposed by this chapter for the tax-
able year an amount equal to the taxes re-
quired to be paid to the Virgin Islands under 
paragraph (1) which are so paid. 

(c) Treatment of Virgin Islands residents 

(1) Application of subsection 

This subsection shall apply to an individual 
for the taxable year if— 

(A) such individual is a bona fide resident 
of the Virgin Islands during the entire tax-
able year, or 

(B) such individual files a joint return for 
the taxable year with an individual de-
scribed in subparagraph (A). 

(2) Filing requirement 

Each individual to whom this subsection ap-
plies for the taxable year shall file an income 
tax return for the taxable year with the Virgin 
Islands. 

(3) Extent of income tax liability 

In the case of an individual to whom this 
subsection applies in a taxable year for pur-
poses of so much of this title (other than this 
section and section 7654) as relates to the 
taxes imposed by this chapter, the Virgin Is-
lands shall be treated as including the United 
States. 

(4) Residents of the Virgin Islands 

In the case of an individual— 
(A) who is a bona fide resident of the Vir-

gin Islands during the entire taxable year, 
(B) who, on his return of income tax to the 

Virgin Islands, reports income from all 
sources and identifies the source of each 
item shown on such return, and 

(C) who fully pays his tax liability referred 
to in section 934(a) to the Virgin Islands 
with respect to such income, 

for purposes of calculating income tax liabil-
ity to the United States, gross income shall 
not include any amount included in gross in-
come on such return, and allocable deductions 
and credits shall not be taken into account. 

(d) Special rule for joint returns 

In the case of a joint return, this section shall 
be applied on the basis of the residence of the 
spouse who has the greater adjusted gross in-
come (determined without regard to community 
property laws) for the taxable year. 

(e) Special rule for applying section to tax im-
posed in Virgin Islands 

In applying this section for purposes of deter-
mining income tax liability incurred to the Vir-
gin Islands, the provisions of this section shall 
not be affected by the provisions of Federal law 
referred to in section 934(a). 

(Added Pub. L. 99–514, title XII, § 1274(a), Oct. 22, 
1986, 100 Stat. 2596; amended Pub. L. 100–647, title 
I, § 1012(w)(1)–(3), Nov. 10, 1988, 102 Stat. 3530; 
Pub. L. 108–357, title VIII, § 908(c)(2), Oct. 22, 2004, 
118 Stat. 1656.) 

PRIOR PROVISIONS 

A prior section 932, acts Aug. 16, 1954, ch. 736, 68A 
Stat. 292; Nov. 13, 1966, Pub. L. 89–809, title I, § 103(m), 
80 Stat. 1554; Oct. 31, 1972, Pub. L. 92–606, § 1(f)(2), (3), 86 
Stat. 1497; Apr. 7, 1986, Pub. L. 99–272, title XII, 
§ 12103(a), 100 Stat. 285, related to income taxation of 
citizens of possessions of the United States, prior to re-
peal by Pub. L. 99–514, title XII, § 1272(d)(1), Oct. 22, 1986, 
100 Stat. 2594. 

AMENDMENTS 

2004—Subsecs. (a)(1)(A)(i), (c)(1)(A), (4)(A). Pub. L. 
108–357 substituted ‘‘during the entire taxable year’’ for 
‘‘at the close of the taxable year’’. 

1988—Subsec. (c)(2). Pub. L. 100–647, § 1012(w)(3), sub-
stituted ‘‘an income tax return’’ for ‘‘his income tax re-
turn’’. 

Subsec. (c)(4). Pub. L. 100–647, § 1012(w)(2), amended 
par. (4) generally. Prior to amendment, par. (4) read as 
follows: ‘‘In the case of an individual who is a bona fide 
resident of the Virgin Islands at the close of the tax-
able year and who, on his return of income tax to the 
Virgin Islands, reports income from all sources and 
identifies the source of each item shown on such re-
turn, for purposes of calculating income tax liability to 
the United States gross income shall not include any 
amount included in gross income on such return.’’ 

Subsec. (e). Pub. L. 100–647, § 1012(w)(1), substituted 
current heading for ‘‘Section not to apply to tax im-
posed in Virgin Islands’’ and amended text generally. 
Prior to amendment, text read as follows: ‘‘This section 
shall not apply for purposes of determining income tax 
liability incurred to the Virgin Islands.’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable to taxable 
years ending after Oct. 22, 2004, see section 908(d)(1) of 
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Pub. L. 108–357, set out as an Effective Date note under 
section 937 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE 

Enactment of section 932 and repeal of prior section 
932 applicable to taxable years beginning after Dec. 31, 
1986, with certain exceptions and qualifications, see 
section 1277 of Pub. L. 99–514, set out as an Effective 
Date of 1986 Amendment note under section 931 of this 
title. 

REGULATIONS 

Section 1274(c) of Pub. L. 99–514, as amended by Pub. 
L. 100–647, title I, § 1012(w)(4), Nov. 10, 1988, 102 Stat. 
3530, provided that: ‘‘The Secretary of the Treasury or 
his delegate shall prescribe such regulations as may be 
necessary or appropriate for applying the Internal Rev-
enue Code of 1986 [this title] for purposes of determin-
ing tax liability incurred to the Virgin Islands.’’ 

AUTHORITY TO IMPOSE NONDISCRIMINATORY LOCAL 
INCOME TAXES 

Section 1274(b) of Pub. L. 99–514 provided that: ‘‘Noth-
ing in any provision of Federal law shall prevent the 
Virgin Islands from imposing on any person non-
discriminatory local income taxes. Any taxes so im-
posed shall be treated in the same manner as State and 
local income taxes under section 164 of the Internal 
Revenue Code of 1954 [now 1986] and shall not be treated 
as taxes to which section 901 of such Code applies.’’ 

§ 933. Income from sources within Puerto Rico 

The following items shall not be included in 
gross income and shall be exempt from taxation 
under this subtitle: 

(1) Resident of Puerto Rico for entire taxable 
year 

In the case of an individual who is a bona 
fide resident of Puerto Rico during the entire 
taxable year, income derived from sources 
within Puerto Rico (except amounts received 
for services performed as an employee of the 
United States or any agency thereof); but such 
individual shall not be allowed as a deduction 
from his gross income any deductions (other 
than the deduction under section 151, relating 
to personal exemptions), or any credit, prop-
erly allocable to or chargeable against 
amounts excluded from gross income under 
this paragraph. 

(2) Taxable year of change of residence from 
Puerto Rico 

In the case of an individual citizen of the 
United States who has been a bona fide resi-
dent of Puerto Rico for a period of at least 2 
years before the date on which he changes his 
residence from Puerto Rico, income derived 
from sources therein (except amounts received 
for services performed as an employee of the 
United States or any agency thereof) which is 
attributable to that part of such period of 
Puerto Rican residence before such date; but 
such individual shall not be allowed as a de-
duction from his gross income any deductions 
(other than the deduction for personal exemp-
tions under section 151), or any credit, prop-

erly allocable to or chargeable against 
amounts excluded from gross income under 
this paragraph. 

(Aug. 16, 1954, ch. 736, 68A Stat. 293; Pub. L. 
99–514, title XII, § 1272(d)(3), Oct. 22, 1986, 100 
Stat. 2594.) 

AMENDMENTS 

1986—Pub. L. 99–514 inserted ‘‘, or any credit,’’ in 
pars. (1) and (2). 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to taxable 
years beginning after Dec. 31, 1986, with certain excep-
tions and qualifications, see section 1277 of Pub. L. 
99–514, set out as a note under section 931 of this title. 

§ 934. Limitation on reduction in income tax li-
ability incurred to the Virgin Islands 

(a) General rule 

Tax liability incurred to the Virgin Islands 
pursuant to this subtitle, as made applicable in 
the Virgin Islands by the Act entitled ‘‘An Act 
making appropriations for the naval service for 
the fiscal year ending June 30, 1922, and for 
other purposes’’, approved July 12, 1921 (48 
U.S.C. 1397), or pursuant to section 28(a) of the 
Revised Organic Act of the Virgin Islands, ap-
proved July 22, 1954 (48 U.S.C. 1642), shall not be 
reduced or remitted in any way, directly or indi-
rectly, whether by grant, subsidy, or other simi-
lar payment, by any law enacted in the Virgin 
Islands, except to the extent provided in sub-
section (b). 

(b) Reductions permitted with respect to certain 
income 

(1) In general 

Except as provided in paragraph (2), sub-
section (a) shall not apply with respect to so 
much of the tax liability referred to in sub-
section (a) as is attributable to income derived 
from sources within the Virgin Islands or in-
come effectively connected with the conduct 
of a trade or business within the Virgin Is-
lands. 

(2) Exception for liability paid by citizens or 
residents of the United States 

Paragraph (1) shall not apply to any liability 
payable to the Virgin Islands under section 
932(b). 

(3) Special rule for non-United States income 
of certain foreign corporations 

(A) In general 

In the case of a qualified foreign corpora-
tion, subsection (a) shall not apply with re-
spect to so much of the tax liability referred 
to in subsection (a) as is attributable to in-
come which is derived from sources outside 
the United States and which is not effec-
tively connected with the conduct of a trade 
or business within the United States. 

(B) Qualified foreign corporation 

For purposes of subparagraph (A), the term 
‘‘qualified foreign corporation’’ means any 
foreign corporation if less than 10 percent 
of— 

(i) the total voting power of the stock of 
such corporation, and 
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(ii) the total value of the stock of such 
corporation, is owned or treated as owned 
(within the meaning of section 958) by 1 or 
more United States persons. 

(4) Determination of income source, etc. 

The determination as to whether income is 
derived from sources within the United States 
or is effectively connected with the conduct of 
a trade or business within the United States 
shall be made under regulations prescribed by 
the Secretary. 

(Added Pub. L. 86–779, § 4(a)(1), Sept. 14, 1960, 74 
Stat. 998; amended Pub. L. 94–455, title XIX, 
§§ 1901(a)(118), 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 
1784, 1834; Pub. L. 97–248, title II, § 213(b), Sept. 3, 
1982, 96 Stat. 463; Pub. L. 97–455, § 1(c), Jan. 12, 
1983, 96 Stat. 2498; Pub. L. 98–369, div. A, title 
VIII, § 801(d)(7), July 18, 1984, 98 Stat. 996; Pub. L. 
99–514, title XII, § 1275(a)(2)(A), (c)(1), (2), title 
XVIII, § 1876(f)(2), Oct. 22, 1986, 100 Stat. 2598, 
2900; Pub. L. 108–357, title VIII, § 908(c)(3), Oct. 22, 
2004, 118 Stat. 1656.) 

AMENDMENTS 

2004—Subsec. (b)(4). Pub. L. 108–357 struck out ‘‘the 
Virgin Islands or’’ before ‘‘the United States’’ in two 
places. 

1986—Subsec. (a). Pub. L. 99–514, § 1275(c)(2)(A), struck 
out ‘‘or (c) or in section 934A’’ after ‘‘subsection (b)’’. 

Subsec. (b). Pub. L. 99–514, § 1275(c)(1), (2)(B), added 
subsec. (b) and struck out former subsec. (b) which ex-
cepted from subsec. (a) domestic or Virgin Islands cor-
porations to the extent they derived income from 
sources without the United States under certain condi-
tions. 

Subsec. (c). Pub. L. 99–514, § 1275(c)(1), struck out sub-
sec. (c) which provided an exception to subsec. (a) of 
this section for individual citizens of the United States 
residing in the Virgin Islands to the extent their in-
come is derived from sources within the Virgin Islands. 

Subsec. (d). Pub. L. 99–514, § 1275(c)(1), struck out sub-
sec. (d) which related to requirement to supply infor-
mation. 

Subsec. (e). Pub. L. 99–514, § 1275(a)(2)(A), struck out 
subsec. (e) which provided for tax treatment of intangi-
ble property income of certain domestic corporations. 

Subsec. (f). Pub. L. 99–514, § 1275(a)(2)(A), struck out 
subsec. (f) which provided a transitional rule for apply-
ing subsec. (b)(2) of this section with respect to taxable 
years beginning after Dec. 31, 1982, and before Jan. 1, 
1985. 

Pub. L. 99–514, § 1876(f)(2), struck out subsec. (f) which 
provided that subsec. (a) of this section not apply in 
the case of a Virgin Islands corporation which is a FSC. 

1984—Subsec. (f). Pub. L. 98–369 added subsec. (f) relat-
ing to FSC. 

1983—Subsec. (a). Pub. L. 97–455 inserted ‘‘or in sec-
tion 934A’’ after ‘‘subsection (b) or (c)’’. 

1982—Subsec. (b)(2). Pub. L. 97–248, § 213(b)(1), sub-
stituted ‘‘65 percent’’ for ‘‘50 percent’’. 

Subsec. (e). Pub. L. 97–248, § 213(b)(2), added subsec. 
(e). 

Subsec. (f). Pub. L. 97–248, § 213(b)(2), added a tem-
porary subsec. (f) which provided that in applying sub-
sec. (b)(2) with respect to taxable years beginning after 
December 31, 1982, and before January 1, 1985, ‘‘55 per-
cent’’ shall be substituted for ‘‘65 percent’’ for taxable 
years beginning in calendar year 1983 and ‘‘60 percent’’ 
shall be substituted for ‘‘65 percent’’ for taxable years 
beginning in calendar year 1984. 

1976—Subsec. (b). Pub. L. 94–455, § 1901(a)(118), struck 
out ‘‘For the purposes of this subsection, all amounts 
received by such corporation within the United States, 
whether derived from sources within or without the 
United States, shall be considered as being derived 
from sources within the United States’’. 

Subsec. (d). Pub. L. 94–455, § 1906(b)(13)(A), struck out 
‘‘or his delegate’’ after ‘‘Secretary’’ in two places. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable to taxable 
years ending after Oct. 22, 2004, see section 908(d)(1) of 
Pub. L. 108–357, set out as an Effective Date note under 
section 937 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1275(a)(2)(A), (c)(1), (2) of Pub. 
L. 99–514 applicable to taxable years beginning after 
Dec. 31, 1986, with certain exceptions and qualifica-
tions, see section 1277 of Pub. L. 99–514, set out as a 
note under section 931 of this title. 

Amendment by section 1876(f)(2) of Pub. L. 99–514 ef-
fective, except as otherwise provided, as if included in 
the provisions of the Tax Reform Act of 1984, Pub. L. 
98–369, div. A, to which such amendment relates, see 
section 1881 of Pub. L. 99–514, set out as a note under 
section 48 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable to trans-
actions after Dec. 31, 1984, in taxable years ending after 
such date, see section 805(a)(1) of Pub. L. 98–369, as 
amended, set out as a note under section 245 of this 
title. 

EFFECTIVE DATE OF 1983 AMENDMENT 

Section 1(e) of Pub. L. 97–455 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [enacting section 
934A and amending this section] shall apply to amounts 
received after the date of the enactment of this Act 
[Jan. 12, 1983] in taxable years ending after such date. 

‘‘(2) WITHHOLDING.—The amendment made by sub-
section (b) [enacting section 1444 of this title] shall 
apply to payments made after the date of the enact-
ment of this Act.’’ 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–248 applicable to taxable 
years beginning after Dec. 31, 1982, except that so much 
of this section to which section 936(h)(6) applies by rea-
son of subsec. (e)(4) of this section is applicable to tax-
able years ending after July 1, 1982, see section 213(e)(1), 
(2) of Pub. L. 97–248 set out as a note under section 936 
of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1901(a)(118) of Pub. L. 94–455 
applicable with respect to taxable years beginning after 
Dec. 31, 1976, see section 1901(d) of Pub. L. 94–455, set 
out as a note under section 2 of this title. 

EFFECTIVE DATE 

Section 4(e)(1) of Pub. L. 86–779 provided that: ‘‘The 
amendments made by subsection (a) [enacting this sec-
tion] shall apply to tax liability incurred with respect 
to taxable years beginning on or after January 1, 1960.’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

REPORT ON POSSESSIONS CORPORATIONS 

For provisions requiring the Secretary of the Treas-
ury to submit a report to Congress respecting the oper-
ation and effect of subsec. (b) of this section for the 
year 1981 and each second calendar year thereafter, see 
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section 441(a) of Pub. L. 98–369, set out as a note under 
section 936 of this title. 

[§ 934A. Repealed. Pub. L. 99–514, title XII, 
§ 1275(c)(3), Oct. 22, 1986, 100 Stat. 2599] 

Section, added Pub. L. 97–455, § 1(a), Jan. 12, 1983, 96 
Stat. 2497, related to income tax rate on Virgin Islands 
source income. 

EFFECTIVE DATE OF REPEAL 

Repeal applicable to taxable years beginning after 
Dec. 31, 1986, with certain exceptions and qualifica-
tions, see section 1277 of Pub. L. 99–514, set out as an Ef-
fective Date of 1986 Amendment note under section 931 
of this title. 

[§ 935. Repealed. Pub. L. 99–514, title XII, 
§ 1272(d)(2), Oct. 22, 1986, 100 Stat. 2594] 

Section, added Pub. L. 92–606, § 1(a), Oct. 31, 1972, 86 
Stat. 1494; amended Pub. L. 108–357, title VIII, 
§ 908(c)(4), Oct. 22, 2004, 118 Stat. 1656, related to coordi-
nation of United States and Guam individual income 
taxes. 

AMENDMENT SUBSEQUENT TO REPEAL 

Pub. L. 108–357, title IX, § 908(c)(4), (d), Oct. 22, 2004, 
118 Stat. 1656, 1657, applicable to taxable years ending 
after Oct. 22, 2004, amended section, as in effect before 
the effective date of its repeal, in introductory provi-
sions of subsec. (a), by substituting ‘‘who, during the 
entire taxable year’’ for ‘‘for the taxable year who’’, in 
subsecs. (a)(1) and (b)(1)(B), by inserting ‘‘bona fide’’ be-
fore ‘‘resident’’, in subsec. (b)(1)(A), by inserting 
‘‘(other a bona fide resident of Guam during the entire 
taxable year)’’ after ‘‘United States’’, and, in sub-
section (b)(2), by striking out ‘‘residence and’’ before 
‘‘citizenship’’. 

EFFECTIVE DATE OF REPEAL 

Repeal applicable to taxable years beginning after 
Dec. 31, 1986, with certain exceptions and qualifica-
tions, see section 1277 of Pub. L. 99–514, set out as an Ef-
fective Date of 1986 Amendment note under section 931 
of this title. 

§ 936. Puerto Rico and possession tax credit 

(a) Allowance of credit 

(1) In general 

Except as otherwise provided in this section, 
if a domestic corporation elects the applica-
tion of this section and if the conditions of 
both subparagraph (A) and subparagraph (B) of 
paragraph (2) are satisfied, there shall be al-
lowed as a credit against the tax imposed by 
this chapter an amount equal to the portion of 
the tax which is attributable to the sum of— 

(A) the taxable income, from sources with-
out the United States, from— 

(i) the active conduct of a trade or busi-
ness within a possession of the United 
States, or 

(ii) the sale or exchange of substantially 
all of the assets used by the taxpayer in 
the active conduct of such trade or busi-
ness, and 

(B) the qualified possession source invest-
ment income. 

(2) Conditions which must be satisfied 

The conditions referred to in paragraph (1) 
are: 

(A) 3-year period 

If 80 percent or more of the gross income 
of such domestic corporation for the 3-year 

period immediately preceding the close of 
the taxable year (or for such part of such pe-
riod immediately preceding the close of such 
taxable year as may be applicable) was de-
rived from sources within a possession of the 
United States (determined without regard to 
subsections (f) and (g) of section 904); and 

(B) Trade or business 

If 75 percent or more of the gross income 
of such domestic corporation for such period 
or such part thereof was derived from the ac-
tive conduct of a trade or business within a 
possession of the United States. 

(3) Credit not allowed against certain taxes 

The credit provided by paragraph (1) shall 
not be allowed against the tax imposed by— 

(A) section 59A (relating to environmental 
tax), 

(B) section 531 (relating to the tax on accu-
mulated earnings), 

(C) section 541 (relating to personal hold-
ing company tax), or 

(D) section 1351 (relating to recoveries of 
foreign expropriation losses). 

(4) Limitations on credit for active business in-
come 

(A) In general 

The amount of the credit determined 
under paragraph (1) for any taxable year 
with respect to income referred to in sub-
paragraph (A) thereof shall not exceed the 
sum of the following amounts: 

(i) 60 percent of the sum of— 
(I) the aggregate amount of the posses-

sion corporation’s qualified possession 
wages for such taxable year, plus 

(II) the allocable employee fringe bene-
fit expenses of the possession corpora-
tion for the taxable year. 

(ii) The sum of— 
(I) 15 percent of the depreciation allow-

ances for the taxable year with respect 
to short-life qualified tangible property, 

(II) 40 percent of the depreciation al-
lowances for the taxable year with re-
spect to medium-life qualified tangible 
property, and 

(III) 65 percent of the depreciation al-
lowances for the taxable year with re-
spect to long-life qualified tangible prop-
erty. 

(iii) If the possession corporation does 
not have an election to use the method de-
scribed in subsection (h)(5)(C)(ii) (relating 
to profit split) in effect for the taxable 
year, the amount of qualified possession 
income taxes for the taxable year allocable 
to nonsheltered income. 

(B) Election to take reduced credit 

(i) In general 

If an election under this subparagraph 
applies to a possession corporation for any 
taxable year— 

(I) subparagraph (A), and the provi-
sions of subsection (i), shall not apply to 
such possession corporation for such tax-
able year, and 
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(II) the credit determined under para-
graph (1) for such taxable year with re-
spect to income referred to in subpara-
graph (A) thereof shall be the applicable 
percentage of the credit which would 
otherwise have been determined under 
such paragraph with respect to such in-
come. 

Notwithstanding subclause (I), a posses-
sion corporation to which an election 
under this subparagraph applies shall be 
entitled to the benefits of subsection 
(i)(3)(B) for taxes allocable (on a pro rata 
basis) to taxable income the tax on which 
is not offset by reason of this subpara-
graph. 

(ii) Applicable percentage 

The term ‘‘applicable percentage’’ means 
the percentage determined in accordance 
with the following table: 

In the case of taxable The
years beginning in: percentage is: 

1994 .................................................... 60

1995 .................................................... 55

1996 .................................................... 50

1997 .................................................... 45

1998 and thereafter ............................ 40.

(iii) Election 

(I) In general 

An election under this subparagraph 
by any possession corporation may be 
made only for the corporation’s first tax-
able year beginning after December 31, 
1993, for which it is a possession corpora-
tion. 

(II) Period of election 

An election under this subparagraph 
shall apply to the taxable year for which 
made and all subsequent taxable years 
unless revoked. 

(III) Affiliated groups 

If, for any taxable year, an election is 
not in effect for any possession corpora-
tion which is a member of an affiliated 
group, any election under this subpara-
graph for any other member of such 
group is revoked for such taxable year 
and all subsequent taxable years. For 
purposes of this subclause, members of 
an affiliated group shall be determined 
without regard to the exceptions con-
tained in section 1504(b) and as if the 
constructive ownership rules of section 
1563(e) applied for purposes of section 
1504(a). The Secretary may prescribe reg-
ulations to prevent the avoidance of this 
subclause through deconsolidation or 
otherwise. 

(C) Cross reference 

For definitions and special rules applicable to this 
paragraph, see subsection (i). 

(b) Amounts received in United States 

In determining taxable income for purposes of 
subsection (a), there shall not be taken into ac-
count as income from sources without the 
United States any gross income which was re-

ceived by such domestic corporation within the 
United States, whether derived from sources 
within or without the United States. This sub-
section shall not apply to any amount described 
in subsection (a)(1)(A)(i) received from a person 
who is not a related person (within the meaning 
of subsection (h)(3) but without regard to sub-
paragraphs (D)(ii) and (E)(i) thereof) with re-
spect to the domestic corporation. 

(c) Treatment of certain foreign taxes 

For purposes of this title, any tax of a foreign 
country or a possession of the United States 
which is paid or accrued with respect to taxable 
income which is taken into account in comput-
ing the credit under subsection (a) shall not be 
treated as income, war profits, or excess profits 
taxes paid or accrued to a foreign country or 
possession of the United States, and no deduc-
tion shall be allowed under this title with re-
spect to any amounts so paid or accrued. 

(d) Definitions and special rules 

For purposes of this section— 

(1) Possession 

The term ‘‘possession of the United States’’ 
includes the Commonwealth of Puerto Rico 
and the Virgin Islands. 

(2) Qualified possession source investment in-
come 

The term ‘‘qualified possession source in-
vestment income’’ means gross income 
which— 

(A) is from sources within a possession of 
the United States in which a trade or busi-
ness is actively conducted, and 

(B) the taxpayer establishes to the satis-
faction of the Secretary is attributable to 
the investment in such possession (for use 
therein) of funds derived from the active 
conduct of a trade or business in such pos-
session, or from such investment, 

less the deductions properly apportioned or al-
located thereto. 

(3) Carryover basis property 

(A) In general 

Income from the sale or exchange of any 
asset the basis of which is determined in 
whole or in part by reference to its basis in 
the hands of another person shall not be 
treated as income described in subparagraph 
(A) or (B) of subsection (a)(1). 

(B) Exception for possessions corporations, 
etc. 

For purposes of subparagraph (A), the 
holding of any asset by another person shall 
not be taken into account if throughout the 
period for which such asset was held by such 
person section 931, this section, or section 
957(c) (as in effect on the day before the date 
of the enactment of the Tax Reform Act of 
1986) applied to such person. 

(4) Investment in qualified Caribbean Basin 
countries 

(A) In general 

For purposes of paragraph (2)(B), an in-
vestment in a financial institution shall, 
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subject to such conditions as the Secretary 
may prescribe by regulations, be treated as 
for use in Puerto Rico to the extent used by 
such financial institution (or by the Govern-
ment Development Bank for Puerto Rico or 
the Puerto Rico Economic Development 
Bank)— 

(i) for investment, consistent with the 
goals and purposes of the Caribbean Basin 
Economic Recovery Act, in— 

(I) active business assets in a qualified 
Caribbean Basin country, or 

(II) development projects in a qualified 
Caribbean Basin country, and 

(ii) in accordance with a specific author-
ization granted by the Commissioner of Fi-
nancial Institutions of Puerto Rico pursu-
ant to regulations issued by such Commis-
sioner. 

A similar rule shall apply in the case of a di-
rect investment in the Government Develop-
ment Bank for Puerto Rico or the Puerto 
Rico Economic Development Bank. 

(B) Qualified Caribbean Basin country 

For purposes of this subsection, the term 
‘‘qualified Caribbean Basin country’’ means 
any beneficiary country (within the meaning 
of section 212(a)(1)(A) of the Caribbean Basin 
Economic Recovery Act) which meets the re-
quirements of clauses (i) and (ii) of section 
274(h)(6)(A) and the Virgin Islands. 

(C) Additional requirements 

Subparagraph (A) shall not apply to any 
investment made by a financial institution 
(or by the Government Development Bank 
for Puerto Rico or the Puerto Rico Eco-
nomic Development Bank) unless— 

(i) the person in whose trade or business 
such investment is made (or such other re-
cipient of the investment) and the finan-
cial institution or such Bank certify to the 
Secretary and the Commissioner of Finan-
cial Institutions of Puerto Rico that the 
proceeds of the loan will be promptly used 
to acquire active business assets or to 
make other authorized expenditures, and 

(ii) the financial institution (or the Gov-
ernment Development Bank for Puerto 
Rico or the Puerto Rico Economic Devel-
opment Bank) and the recipient of the in-
vestment funds agree to permit the Sec-
retary and the Commissioner of Financial 
Institutions of Puerto Rico to examine 
such of their books and records as may be 
necessary to ensure that the requirements 
of this paragraph are met. 

(D) Requirement for investment in Carib-
bean Basin countries 

(i) In general 

For each calendar year, the government 
of Puerto Rico shall take such steps as 
may be necessary to ensure that at least 
$100,000,000 of qualified Caribbean Basin 
country investments are made during such 
calendar year. 

(ii) Qualified Caribbean Basin country in-
vestment 

For purposes of clause (i), the term 
‘‘qualified Caribbean Basin country invest-
ment’’ means any investment if— 

(I) the income from such investment is 
treated as qualified possession source in-
vestment income by reason of subpara-
graph (A), and 

(II) such investment is not (directly or 
indirectly) a refinancing of a prior in-
vestment (whether or not such prior in-
vestment was a qualified Caribbean 
Basin country investment). 

(e) Election 

(1) Period of election 

The election provided in subsection (a) shall 
be made at such time and in such manner as 
the Secretary may by regulations prescribe. 
Any such election shall apply to the first tax-
able year for which such election was made 
and for which the domestic corporation sat-
isfied the conditions of subparagraphs (A) and 
(B) of subsection (a)(2) and for each taxable 
year thereafter until such election is revoked 
by the domestic corporation under paragraph 
(2). If any such election is revoked by the do-
mestic corporation under paragraph (2), such 
domestic corporation may make a subsequent 
election under subsection (a) for any taxable 
year thereafter for which such domestic cor-
poration satisfies the conditions of subpara-
graphs (A) and (B) of subsection (a)(2) and any 
such subsequent election shall remain in effect 
until revoked by such domestic corporation 
under paragraph (2). 

(2) Revocation 

An election under subsection (a)— 
(A) may be revoked for any taxable year 

beginning before the expiration of the 9th 
taxable year following the taxable year for 
which such election first applies only with 
the consent of the Secretary; and 

(B) may be revoked for any taxable year 
beginning after the expiration of such 9th 
taxable year without the consent of the Sec-
retary. 

(f) Limitation on credit for DISC’s and FSC’s 

No credit shall be allowed under this section 
to a corporation for any taxable year— 

(1) for which it is a DISC or former DISC, or 
(2) in which it owns at any time stock in a— 

(A) DISC or former DISC, or 
(B) former FSC. 

(g) Exception to accumulated earnings tax 

(1) For purposes of section 535, the term ‘‘accu-
mulated taxable income’’ shall not include tax-
able income entitled to the credit under sub-
section (a). 

(2) For purposes of section 537, the term ‘‘rea-
sonable needs of the business’’ includes assets 
which produce income eligible for the credit 
under subsection (a). 

(h) Tax treatment of intangible property income 

(1) In general 

(A) Income attributable to shareholders 

The intangible property income of a cor-
poration electing the application of this sec-
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tion for any taxable year shall be included 
on a pro rata basis in the gross income of all 
shareholders of such electing corporation at 
the close of the taxable year of such electing 
corporation as income from sources within 
the United States for the taxable year of 
such shareholder in which or with which the 
taxable year of such electing corporation 
ends. 

(B) Exclusion from the income of an electing 
corporation 

Any intangible property income of a cor-
poration electing the application of this sec-
tion which is included in the gross income of 
a shareholder of such corporation by reason 
of subparagraph (A) shall be excluded from 
the gross income of such corporation. 

(2) Foreign shareholders; shareholders not sub-
ject to tax 

(A) In general 

Paragraph (1)(A) shall not apply with re-
spect to any shareholder— 

(i) who is not a United States person, or 
(ii) who is not subject to tax under this 

title on intangible property income which 
would be allocated to such shareholder 
(but for this subparagraph). 

(B) Treatment of nonallocated intangible 
property income 

For purposes of this subtitle, intangible 
property income of a corporation electing 
the application of this section which is not 
included in the gross income of a share-
holder of such corporation by reason of sub-
paragraph (A)— 

(i) shall be treated as income from 
sources within the United States, and 

(ii) shall not be taken into account under 
subsection (a)(2). 

(3) Intangible property income 

For purposes of this subsection— 

(A) In general 

The term ‘‘intangible property income’’ 
means the gross income of a corporation at-
tributable to any intangible property other 
than intangible property which has been li-
censed to such corporation since prior to 
1948 and is in use by such corporation on the 
date of the enactment of this subparagraph. 

(B) Intangible property 

The term ‘‘intangible property’’ means 
any— 

(i) patent, invention, formula, process, 
design, pattern, or know-how; 

(ii) copyright, literary, musical, or artis-
tic composition; 

(iii) trademark, trade name, or brand 
name; 

(iv) franchise, license, or contract; 
(v) method, program, system, procedure, 

campaign, survey, study, forecast, esti-
mate, customer list, or technical data; or 

(vi) any similar item, 

which has substantial value independent of 
the services of any individual. 

(C) Exclusion of reasonable profit 

The term ‘‘intangible property income’’ 
shall not include any portion of the income 

from the sale, exchange or other disposition 
of any product, or from the rendering of 
services, by a corporation electing the appli-
cation of this section which is determined by 
the Secretary to be a reasonable profit on 
the direct and indirect costs incurred by 
such electing corporation which are attrib-
utable to such income. 

(D) Related person 

(i) In general 

A person (hereinafter referred to as the 
‘‘related person’’) is related to any person 
if— 

(I) the related person bears a relation-
ship to such person specified in section 
267(b) or section 707(b)(1), or 

(II) the related person and such person 
are members of the same controlled 
group of corporations. 

(ii) Special rule 

For purposes of clause (i), section 267(b) 
and section 707(b)(1) shall be applied by 
substituting ‘‘10 percent’’ for ‘‘50 percent’’. 

(E) Controlled group of corporations 

The term ‘‘controlled group of corpora-
tions’’ has the meaning given to such term 
by section 1563(a), except that— 

(i) ‘‘more than 10 percent’’ shall be sub-
stituted for ‘‘at least 80 percent’’ and 
‘‘more than 50 percent’’ each place either 
appears in section 1563(a), and 

(ii) the determination shall be made 
without regard to subsections (a)(4), (b)(2), 
and (e)(3)(C) of section 1563. 

(4) Distributions to meet qualification require-
ments 

(A) In general 

If the Secretary determines that a cor-
poration does not satisfy a condition speci-
fied in subparagraph (A) or (B) of subsection 
(a)(2) for any taxable year by reason of the 
exclusion from gross income under para-
graph (1)(B), such corporation shall never-
theless be treated as satisfying such condi-
tion for such year if it makes a pro rata dis-
tribution of property after the close of such 
taxable year to its shareholders (designated 
at the time of such distribution as a dis-
tribution to meet qualification require-
ments) with respect to their stock in an 
amount which is equal to— 

(i) if the condition of subsection (a)(2)(A) 
is not satisfied, that portion of the gross 
income for the period described in sub-
section (a)(2)(A)— 

(I) which was not derived from sources 
within a possession, and 

(II) which exceeds the amount of such 
income for such period which would en-
able such corporation to satisfy the con-
dition of subsection (a)(2)(A), 

(ii) if the condition of subsection 
(a)(2)(B) is not satisfied, that portion of 
the gross income for such period— 

(I) which was not derived from the ac-
tive conduct of a trade or business with-
in a possession, and 
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(II) which exceeds the amount of such 
income for such period which would en-
able such corporation to satisfy the con-
ditions of subsection (a)(2)(B), or 

(iii) if neither of such conditions is sat-
isfied, that portion of the gross income 
which exceeds the amount of gross income 
for such period which would enable such 
corporation to satisfy the conditions of 
subparagraphs (A) and (B) of subsection 
(a)(2). 

(B) Effectively connected income 

In the case of a shareholder who is a non-
resident alien individual or a foreign cor-
poration, trust, or estate, any distribution 
described in subparagraph (A) shall be treat-
ed as income which is effectively connected 
with the conduct of a trade or business con-
ducted through a permanent establishment 
of such shareholder within the United 
States. 

(C) Distribution denied in case of fraud or 
willful neglect 

Subparagraph (A) shall not apply to a cor-
poration if the determination of the Sec-
retary described in subparagraph (A) con-
tains a finding that the failure of such cor-
poration to satisfy the conditions in sub-
section (a)(2) was due in whole or in part to 
fraud with intent to evade tax or willful ne-
glect on the part of such corporation. 

(5) Election out 

(A) In general 

The rules contained in paragraphs (1) 
through (4) do not apply for any taxable year 
if an election pursuant to subparagraph (F) 
is in effect to use one of the methods speci-
fied in subparagraph (C). 

(B) Eligibility 

(i) Requirement of significant business 
presence 

An election may be made to use one of 
the methods specified in subparagraph (C) 
with respect to a product or type of service 
only if an electing corporation has a sig-
nificant business presence in a possession 
with respect to such product or type of 
service. An election may remain in effect 
with respect to such product or type of 
service for any subsequent taxable year 
only if such electing corporation main-
tains a significant business presence in a 
possession with respect to such product or 
type of service in such subsequent taxable 
year. If an election is not in effect for a 
taxable year because of the preceding sen-
tence, the electing corporation shall be 
deemed to have revoked the election on 
the first day of such taxable year. 

(ii) Definition 

For purposes of this subparagraph, an 
electing corporation has a ‘‘significant 
business presence’’ in a possession for a 
taxable year with respect to a product or 
type of service if: 

(I) the total production costs (other 
than direct material costs and other 

than interest excluded by regulations 
prescribed by the Secretary) incurred by 
the electing corporation in the posses-
sion in producing units of that product 
sold or otherwise disposed of during the 
taxable year by the affiliated group to 
persons who are not members of the af-
filiated group are not less than 25 per-
cent of the difference between (a) the 
gross receipts from sales or other dis-
positions during the taxable year by the 
affiliated group to persons who are not 
members of the affiliated group of such 
units of the product produced, in whole 
or in part, by the electing corporation in 
the possession, and (b) the direct mate-
rial costs of the purchase of materials 
for such units of that product by all 
members of the affiliated group from 
persons who are not members of the af-
filiated group; or 

(II) no less than 65 percent of the direct 
labor costs of the affiliated group for 
units of the product produced during the 
taxable year in whole or in part by the 
electing corporation or for the type of 
service rendered by the electing corpora-
tion during the taxable year, is incurred 
by the electing corporation and is com-
pensation for services performed in the 
possession; or 

(III) with respect to purchases and 
sales by an electing corporation of all 
goods not produced in whole or in part 
by any member of the affiliated group 
and sold by the electing corporation to 
persons other than members of the affili-
ated group, no less than 65 percent of the 
total direct labor costs of the affiliated 
group in connection with all purchases 
and sales of such goods sold during the 
taxable year by such electing corpora-
tion is incurred by such electing cor-
poration and is compensation for serv-
ices performed in the possession. 

Notwithstanding satisfaction of one of the 
foregoing tests, an electing corporation 
shall not be treated as having a significant 
business presence in a possession with re-
spect to a product produced in whole or in 
part by the electing corporation in the 
possession, for purposes of an election to 
use the method specified in subparagraph 
(C)(ii), unless such product is manufac-
tured or produced in the possession by the 
electing corporation within the meaning of 
subsection (d)(1)(A) of section 954. 

(iii) Special rules 

(I) An electing corporation which pro-
duces a product or renders a type of serv-
ice in a possession on the date of the en-
actment of this clause is not required to 
meet the significant business presence test 
in a possession with respect to such prod-
uct or type of service for its taxable years 
beginning before January 1, 1986. 

(II) For purposes of this subparagraph, 
the costs incurred by an electing corpora-
tion or any other member of the affiliated 
group in connection with contract manu-
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facturing by a person other than a member 
of the affiliated group, or in connection 
with a similar arrangement thereto, shall 
be treated as direct labor costs of the af-
filiated group and shall not be treated as 
production costs incurred by the electing 
corporation in the possession or as direct 
material costs or as compensation for 
services performed in the possession, ex-
cept to the extent as may be otherwise 
provided in regulations prescribed by the 
Secretary. 

(iv) Regulations 

The Secretary may prescribe regulations 
setting forth: 

(I) an appropriate transitional (but not 
in excess of three taxable years) signifi-
cant business presence test for com-
mencement in a possession of operations 
with respect to products or types of serv-
ice after the date of the enactment of 
this clause and not described in subpara-
graph (B)(iii)(I), 

(II) a significant business presence test 
for other appropriate cases, consistent 
with the tests specified in subparagraph 
(B)(ii), 

(III) rules for the definition of a prod-
uct or type of service, and 

(IV) rules for treating components pro-
duced in whole or in part by a related 
person as materials, and the costs (in-
cluding direct labor costs) related there-
to as a cost of materials, where there is 
an independent resale price for such 
components or where otherwise consist-
ent with the intent of the substantial 
business presence tests. 

(C) Methods of computation of taxable in-
come 

If an election of one of the following meth-
ods is in effect pursuant to subparagraph (F) 
with respect to a product or type of service, 
an electing corporation shall compute its in-
come derived from the active conduct of a 
trade or business in a possession with re-
spect to such product or type of service in 
accordance with the method which is elect-
ed. 

(i) Cost sharing 

(I) Payment of cost sharing 

If an election of this method is in ef-
fect, the electing corporation must make 
a payment for its share of the cost (if 
any) of product area research which is 
paid or accrued by the affiliated group 
during that taxable year. Such share 
shall not be less than the same propor-
tion of 110 percent of the cost of such 
product area research which the amount 
of ‘‘possession sales’’ bears to the 
amount of ‘‘total sales’’ of the affiliated 
group. The cost of product area research 
paid or accrued solely by the electing 
corporation in a taxable year (excluding 
amounts paid directly or indirectly to or 
on behalf of related persons and exclud-
ing amounts paid under any cost sharing 
agreements with related persons) will re-

duce (but not below zero) the amount of 
the electing corporation’s cost sharing 
payment under this method for that 
year. In the case of intangible property 
described in subsection (h)(3)(B)(i) which 
the electing corporation is treated as 
owning under subclause (II), in no event 
shall the payment required under this 
subclause be less than the inclusion or 
payment which would be required under 
section 367(d)(2)(A)(ii) or section 482 if 
the electing corporation were a foreign 
corporation. 

(a) Product area research 

For purposes of this section, the 
term ‘‘product area research’’ includes 
(notwithstanding any provision to the 
contrary) the research, development 
and experimental costs, losses, ex-
penses and other related deductions— 
including amounts paid or accrued for 
the performance of research or similar 
activities by another person; qualified 
research expenses within the meaning 
of section 41(b); amounts paid or ac-
crued for the use of, or the right to 
use, research or any of the items speci-
fied in subsection (h)(3)(B)(i); and a 
proper allowance for amounts incurred 
for the acquisition of any of the items 
specified in subsection (h)(3)(B)(i)— 
which are properly apportioned or allo-
cated to the same product area as that 
in which the electing corporation con-
ducts its activities, and a ratable part 
of any such costs, losses, expenses and 
other deductions which cannot defi-
nitely be allocated to a particular 
product area. 

(b) Affiliated group 

For purposes of this subsection, the 
term ‘‘affiliated group’’ shall mean the 
electing corporation and all other or-
ganizations, trades or businesses 
(whether or not incorporated, whether 
or not organized in the United States, 
and whether or not affiliated) owned or 
controlled directly or indirectly by the 
same interests, within the meaning of 
section 482. 

(c) Possession sales 

For purposes of this section, the 
term ‘‘possession sales’’ means the ag-
gregate sales or other dispositions for 
the taxable year to persons who are 
not members of the affiliated group by 
members of the affiliated group of 
products produced, in whole or in part, 
by the electing corporation in the pos-
session which are in the same product 
area as is used for determining the 
amount of product area research, and 
of services rendered, in whole or in 
part, in the possession in such product 
area to persons who are not members 
of the affiliated group. 

(d) Total sales 

For purposes of this section, the 
term ‘‘total sales’’ means the aggre-
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1 So in original. Probably should be ‘‘corporation’s’’. 

gate sales or other dispositions for the 
taxable year to persons who are not 
members of the affiliated group by 
members of the affiliated group of all 
products in the same product area as is 
used for determining the amount of 
product area research, and of services 
rendered in such product area to per-
sons who are not members of the affili-
ated group. 

(e) Product area 

For purposes of this section, the 
term ‘‘product area’’ shall be defined 
by reference to the three-digit classi-
fication of the Standard Industrial 
Classification code. The Secretary may 
provide for the aggregation of two or 
more three-digit classifications where 
appropriate, and for a classification 
system other than the Standard Indus-
trial Classification code in appropriate 
cases. 

(II) Effect of election 

For purposes of determining the 
amount of its gross income derived from 
the active conduct of a trade or business 
in a possession with respect to a product 
produced by, or type of service rendered 
by, the electing corporation for a taxable 
year, if an election of this method is in 
effect, the electing corporation shall be 
treated as the owner (for purposes of ob-
taining a return thereon) of intangible 
property described in subsection 
(h)(3)(B)(i) which is related to the units 
of the product produced, or type of serv-
ice rendered, by the electing corpora-
tion. Such electing corporation shall not 
be treated as the owner (for purposes of 
obtaining a return thereon) of any intan-
gible property described in subsection 
(h)(3)(B)(ii) through (v) (to the extent 
not described in subsection (h)(3)(B)(i)) 
or of any other nonmanufacturing intan-
gible. Notwithstanding the preceding 
sentence, an electing corporation shall 
be treated as the owner (for purposes of 
obtaining a return thereon) of (a) intan-
gible property which was developed sole-
ly by such corporation in a possession 
and is owned by such corporation, (b) in-
tangible property described in subsection 
(h)(3)(B)(i) acquired by such corporation 
from a person who was not related to 
such corporation (or to any person relat-
ed to such corporation) at the time of, or 
in connection with, such acquisition, and 
(c) any intangible property described in 
subsection (h)(3)(B)(ii) through (v) (to 
the extent not described in subsection 
(h)(3)(B)(i)) and other nonmanufacturing 
intangibles which relate to sales of units 
of products, or services rendered, to un-
related persons for ultimate consump-
tion or use in the possession in which the 
electing corporation conducts its trade 
or business. 

(III) Payment provisions 

(a) The cost sharing payment deter-
mined under subparagraph (C)(i)(I) for 

any taxable year shall be made to the 
person or persons specified in subpara-
graph (C)(i)(IV)(a) not later than the 
time prescribed by law for filing the 
electing corporation’s return for such 
taxable year (including any extensions 
thereof). If all or part of such payment is 
not timely made, the amount of the cost 
sharing payment required to be paid 
shall be increased by the amount of in-
terest that would have been due under 
section 6601(a) had the portion of the 
cost sharing payment that is not timely 
made been an amount of tax imposed by 
this title and had the last date pre-
scribed for payment been the due date of 
the electing corporations 1 return (deter-
mined without regard to any extension 
thereof). The amount by which a cost 
sharing payment determined under sub-
paragraph (C)(i)(I) is increased by reason 
of the preceding sentence shall not be 
treated as a cost sharing payment or as 
interest. If failure to make timely pay-
ment is due in whole or in part to fraud 
or willful neglect, the electing corpora-
tion shall be deemed to have revoked the 
election made under subparagraph (A) on 
the first day of the taxable year for 
which the cost sharing payment was re-
quired. 

(b) For purposes of this title, any tax 
of a foreign country or possession of the 
United States which is paid or accrued 
with respect to the payment or receipt of 
a cost sharing payment determined 
under subparagraph (C)(i)(I) or of an 
amount of increase referred to in sub-
paragraph (C)(i)(III)(a) shall not be treat-
ed as income, war profits, or excess prof-
its taxes paid or accrued to a foreign 
country or possession of the United 
States, and no deduction shall be al-
lowed under this title with respect to 
any amounts of such tax so paid or ac-
crued. 

(IV) Special rules 

(a) The amount of the cost sharing 
payment determined under subparagraph 
(C)(i)(I), and any increase in the amount 
thereof in accordance with subparagraph 
(C)(i)(III)(a), shall not be treated as in-
come of the recipient, but shall reduce 
the amount of the deductions (and the 
amount of reductions in earnings and 
profits) otherwise allowable to the ap-
propriate domestic member or members 
(other than an electing corporation) of 
the affiliated group, or, if there is no 
such domestic member, to the foreign 
member or members of such affiliated 
group as the Secretary may provide 
under regulations. 

(b) If an election of this method is in 
effect, the electing corporation shall de-
termine its intercompany pricing under 
the appropriate section 482 method, pro-
vided, however, that an electing corpora-
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tion shall not be denied use of the resale 
price method for purposes of such inter-
company pricing merely because the re-
seller adds more than an insubstantial 
amount to the value of the product by 
the use of intangible property. 

(c) The amount of qualified research 
expenses, within the meaning of section 
41, of any member of the controlled 
group of corporations (as defined in sec-
tion 41(f)) of which the electing corpora-
tion is a member shall not be affected by 
the cost sharing payment required under 
this method. 

(ii) Profit split 

(I) General rule 

If an election of this method is in ef-
fect, the electing corporation’s taxable 
income derived from the active conduct 
of a trade or business in a possession 
with respect to units of a product pro-
duced or type of service rendered, in 
whole or in part, by the electing corpora-
tion shall be equal to 50 percent of the 
combined taxable income of the affili-
ated group (other than foreign affiliates) 
derived from covered sales of units of the 
product produced or type of service ren-
dered, in whole or in part, by the elect-
ing corporation in a possession. 

(II) Computation of combined taxable in-
come 

Combined taxable income shall be 
computed separately for each product 
produced or type of service rendered, in 
whole or in part, by the electing corpora-
tion in a possession. Combined taxable 
income shall be computed (notwith-
standing any provision to the contrary) 
for each such product or type of service 
rendered by deducting from the gross in-
come of the affiliated group (other than 
foreign affiliates) derived from covered 
sales of such product or type of service 
all expenses, losses, and other deductions 
properly apportioned or allocated to 
gross income from such sales or services, 
and a ratable part of all expenses, losses, 
or other deductions which cannot defi-
nitely be allocated to some item or class 
of gross income, which are incurred by 
the affiliated group (other than foreign 
affiliates). Notwithstanding any other 
provision to the contrary, in computing 
the combined taxable income for each 
such product or type of service rendered, 
the research, development, and experi-
mental costs, expenses and related de-
ductions for the taxable year which 
would otherwise be apportioned or allo-
cated to the gross income of the affili-
ated group (other than foreign affiliates) 
derived from covered sales of such prod-
uct produced or type of service rendered, 
in whole or in part, by the electing cor-
poration in a possession, shall not be less 
than the same proportion of the amount 
of the share of product area research de-
termined under subparagraph (C)(i)(I) 

(without regard to the third and fourth 
sentences thereof, but substituting ‘‘120 
percent’’ for ‘‘110 percent’’ in the second 
sentence thereof) in the product area 
which includes such product or type of 
service, that such gross income from the 
product or type of service bears to such 
gross income from all products and types 
of services, within such product area, 
produced or rendered, in whole or part, 
by the electing corporation in a posses-
sion. 

(III) Division of combined taxable income 

50 percent of the combined taxable in-
come computed as provided in subpara-
graph (C)(ii)(II) shall be allocated to the 
electing corporation. Combined taxable 
income, computed without regard to the 
last sentence of subparagraph (C)(ii)(II), 
less the amount allocated to the electing 
corporation under the preceding sen-
tence, shall be allocated to the appro-
priate domestic member or members 
(other than any electing corporation) of 
the affiliated group and shall be treated 
as income from sources within the 
United States, or, if there is no such do-
mestic member, to a foreign member or 
members of such affiliated group as the 
Secretary may provide under regula-
tions. 

(IV) Covered sales 

For purposes of this paragraph, the 
term ‘‘covered sales’’ means sales by 
members of the affiliated group (other 
than foreign affiliates) to persons who 
are not members of the affiliated group 
or to foreign affiliates. 

(D) Unrelated person 

For purposes of this paragraph, the term 
‘‘unrelated person’’ means any person other 
than a person related within the meaning of 
paragraph (3)(D) to the electing corporation. 

(E) Electing corporation 

For purposes of this subsection, the term 
‘‘electing corporation’’ means a domestic 
corporation for which an election under this 
section is in effect. 

(F) Time and manner of election; revocation 

(i) In general 

An election under subparagraph (A) to 
use one of the methods under subpara-
graph (C) shall be made only on or before 
the due date prescribed by law (including 
extensions) for filing the tax return of the 
electing corporation for its first taxable 
year beginning after December 31, 1982. If 
an election of one of such methods is 
made, such election shall be binding on the 
electing corporation and such method 
must be used for each taxable year there-
after until such election is revoked by the 
electing corporation under subparagraph 
(F)(iii). If any such election is revoked by 
the electing corporation under subpara-
graph (F)(iii), such electing corporation 
may make a subsequent election under 
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subparagraph (A) only with the consent of 
the Secretary. 

(ii) Manner of making election 

An election under subparagraph (A) to 
use one of the methods under subpara-
graph (C) shall be made by filing a state-
ment to such effect with the return re-
ferred to in subparagraph (F)(i) or in such 
other manner as the Secretary may pre-
scribe by regulations. 

(iii) Revocation 

(I) Except as provided in subparagraph 
(F)(iii)(II), an election may be revoked for 
any taxable year only with the consent of 
the Secretary. 

(II) An election shall be deemed revoked 
for the year in which the electing corpora-
tion is deemed to have revoked such elec-
tion under subparagraph (B)(i) or 
(C)(i)(III)(a). 

(iv) Aggregation 

(I) Where more than one electing cor-
poration in the affiliated group produces 
any product or renders any services in the 
same product area, all such electing cor-
porations must elect to compute their tax-
able income under the same method under 
subparagraph (C). 

(II) All electing corporations in the same 
affiliated group that produce any products 
or render any services in the same product 
area may elect, subject to such terms and 
conditions as the Secretary may prescribe 
by regulations, to compute their taxable 
income from export sales under a different 
method from that used for all other sales 
and services. For this purpose, export sales 
means all sales by the electing corporation 
of products to foreign persons for use or 
consumption outside the United States 
and its possessions, provided such products 
are manufactured or produced in the pos-
session within the meaning of subsection 
(d)(1)(A) of section 954, and further pro-
vided (except to the extent otherwise pro-
vided by regulations) the income derived 
by such foreign person on resale of such 
products (in the same state or in an al-
tered state) is not included in foreign base 
company income for purposes of section 
954(a). 

(III) All members of an affiliated group 
must consent to an election under this 
subsection at such time and in such man-
ner as shall be prescribed by the Secretary 
by regulations. 

(6) Treatment of certain sales made after July 
1, 1982 

(A) In general 

For purposes of this section, in the case of 
a disposition of intangible property made by 
a corporation after July 1, 1982, any gain or 
loss from such disposition shall be treated as 
gain or loss from sources within the United 
States to which paragraph (5) does not 
apply. 

(B) Exception 

Subparagraph (A) shall not apply to any 
disposition by a corporation of intangible 

property if such disposition is to a person 
who is not a related person to such corpora-
tion. 

(C) Paragraph does not affect eligibility 

This paragraph shall not apply for pur-
poses of determining whether the corpora-
tion meets the requirements of subsection 
(a)(2). 

(7) Section 864(e)(1) not to apply 

This subsection shall be applied as if sec-
tion 864(e)(1) (relating to treatment of affili-
ated groups) had not been enacted. 

(8) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
carry out the purposes of this subsection, in-
cluding rules for the application of this sub-
section to income from leasing of products to 
unrelated persons. 

(i) Definitions and special rules relating to limi-
tations of subsection (a)(4) 

(1) Qualified possession wages 

For purposes of this section— 

(A) In general 

The term ‘‘qualified possession wages’’ 
means wages paid or incurred by the posses-
sion corporation during the taxable year in 
connection with the active conduct of a 
trade or business within a possession of the 
United States to any employee for services 
performed in such possession, but only if 
such services are performed while the prin-
cipal place of employment of such employee 
is within such possession. 

(B) Limitation on amount of wages taken 
into account 

(i) In general 

The amount of wages which may be 
taken into account under subparagraph (A) 
with respect to any employee for any tax-
able year shall not exceed 85 percent of the 
contribution and benefit base determined 
under section 230 of the Social Security 
Act for the calendar year in which such 
taxable year begins. 

(ii) Treatment of part-time employees, etc. 

If— 
(I) any employee is not employed by 

the possession corporation on a substan-
tially full-time basis at all times during 
the taxable year, or 

(II) the principal place of employment 
of any employee with the possession cor-
poration is not within a possession at all 
times during the taxable year, 

the limitation applicable under clause (i) 
with respect to such employee shall be the 
appropriate portion (as determined by the 
Secretary) of the limitation which would 
otherwise be in effect under clause (i). 

(C) Treatment of certain employees 

The term ‘‘qualified possession wages’’ 
shall not include any wages paid to employ-
ees who are assigned by the employer to per-
form services for another person, unless the 
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principal trade or business of the employer 
is to make employees available for tem-
porary periods to other persons in return for 
compensation. All possession corporations 
treated as 1 corporation under paragraph (5) 
shall be treated as 1 employer for purposes 
of the preceding sentence. 

(D) Wages 

(i) In general 

Except as provided in clause (ii), the 
term ‘‘wages’’ has the meaning given to 
such term by subsection (b) of section 3306 
(determined without regard to any dollar 
limitation contained in such section). For 
purposes of the preceding sentence, such 
subsection (b) shall be applied as if the 
term ‘‘United States’’ included all posses-
sions of the United States. 

(ii) Special rule for agricultural labor and 
railway labor 

In any case to which subparagraph (A) or 
(B) of paragraph (1) of section 51(h) applies, 
the term ‘‘wages’’ has the meaning given 
to such term by section 51(h)(2). 

(2) Allocable employee fringe benefit expenses 

(A) In general 

The allocable employee fringe benefit ex-
penses of any possession corporation for any 
taxable year is an amount which bears the 
same ratio to the amount determined under 
subparagraph (B) for such taxable year as— 

(i) the aggregate amount of the posses-
sion corporation’s qualified possession 
wages for such taxable year, bears to 

(ii) the aggregate amount of the wages 
paid or incurred by such possession cor-
poration during such taxable year. 

In no event shall the amount determined 
under the preceding sentence exceed 15 per-
cent of the amount referred to in clause (i). 

(B) Expenses taken into account 

For purposes of subparagraph (A), the 
amount determined under this subparagraph 
for any taxable year is the aggregate 
amount allowable as a deduction under this 
chapter to the possession corporation for 
such taxable year with respect to— 

(i) employer contributions under a stock 
bonus, pension, profit-sharing, or annuity 
plan, 

(ii) employer-provided coverage under 
any accident or health plan for employees, 
and 

(iii) the cost of life or disability insur-
ance provided to employees. 

Any amount treated as wages under para-
graph (1)(D) shall not be taken into account 
under this subparagraph. 

(3) Treatment of possession taxes 

(A) Amount of credit for possession corpora-
tions not using profit split 

(i) In general 

For purposes of subsection (a)(4)(A)(iii), 
the amount of the qualified possession in-
come taxes for any taxable year allocable 

to nonsheltered income shall be an amount 
which bears the same ratio to the posses-
sion income taxes for such taxable year 
as— 

(I) the increase in the tax liability of 
the possession corporation under this 
chapter for the taxable year by reason of 
subsection (a)(4)(A) (without regard to 
clause (iii) thereof), bears to 

(II) the tax liability of the possession 
corporation under this chapter for the 
taxable year determined without regard 
to the credit allowable under this sec-
tion. 

(ii) Limitation on amount of taxes taken 
into account 

Possession income taxes shall not be 
taken into account under clause (i) for any 
taxable year to the extent that the 
amount of such taxes exceeds 9 percent of 
the amount of the taxable income for such 
taxable year. 

(B) Deduction for possession corporations 
using profit split 

Notwithstanding subsection (c), if a pos-
session corporation is not described in sub-
section (a)(4)(A)(iii) for the taxable year, 
such possession corporation shall be allowed 
a deduction for such taxable year in an 
amount which bears the same ratio to the 
possession income taxes for such taxable 
year as— 

(i) the increase in the tax liability of the 
possession corporation under this chapter 
for the taxable year by reason of sub-
section (a)(4)(A), bears to 

(ii) the tax liability of the possession 
corporation under this chapter for the tax-
able year determined without regard to 
the credit allowable under this section. 

In determining the credit under subsection 
(a) and in applying the preceding sentence, 
taxable income shall be determined without 
regard to the preceding sentence. 

(C) Possession income taxes 

For purposes of this paragraph, the term 
‘‘possession income taxes’’ means any taxes 
of a possession of the United States which 
are treated as not being income, war profits, 
or excess profits taxes paid or accrued to a 
possession of the United States by reason of 
subsection (c). 

(4) Depreciation rules 

For purposes of this section— 

(A) Depreciation allowances 

The term ‘‘depreciation allowances’’ 
means the depreciation deductions allowable 
under section 167 to the possession corpora-
tion. 

(B) Categories of property 

(i) Qualified tangible property 

The term ‘‘qualified tangible property’’ 
means any tangible property used by the 
possession corporation in a possession of 
the United States in the active conduct of 
a trade or business within such possession. 
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(ii) Short-life qualified tangible property 

The term ‘‘short-life qualified tangible 
property’’ means any qualified tangible 
property to which section 168 applies and 
which is 3-year property or 5-year property 
for purposes of such section. 

(iii) Medium-life qualified tangible prop-
erty 

The term ‘‘medium-life qualified tan-
gible property’’ means any qualified tan-
gible property to which section 168 applies 
and which is 7-year property or 10-year 
property for purposes of such section. 

(iv) Long-life qualified tangible property 

The term ‘‘long-life qualified tangible 
property’’ means any qualified tangible 
property to which section 168 applies and 
which is not described in clause (ii) or (iii). 

(v) Transitional rule 

In the case of any qualified tangible 
property to which section 168 (as in effect 
on the day before the date of the enact-
ment of the Tax Reform Act of 1986) ap-
plies, any reference in this paragraph to 
section 168 shall be treated as a reference 
to such section as so in effect. 

(5) Election to compute credit on consolidated 
basis 

(A) In general 

Any affiliated group may elect to treat all 
possession corporations which would be 
members of such group but for section 
1504(b)(3) or (4) as 1 corporation for purposes 
of this section. The credit determined under 
this section with respect to such 1 corpora-
tion shall be allocated among such posses-
sion corporations in such manner as the Sec-
retary may prescribe. 

(B) Election 

An election under subparagraph (A) shall 
apply to the taxable year for which made 
and all succeeding taxable years unless re-
voked with the consent of the Secretary. 

(6) Possession corporation 

The term ‘‘possession corporation’’ means a 
domestic corporation for which the election 
provided in subsection (a) is in effect. 

(j) Termination 

(1) In general 

Except as otherwise provided in this sub-
section, this section shall not apply to any 
taxable year beginning after December 31, 
1995. 

(2) Transition rules for active business income 
credit 

Except as provided in paragraph (3)— 

(A) Economic activity credit 

In the case of an existing credit claimant— 
(i) with respect to a possession other 

than Puerto Rico, and 
(ii) to which subsection (a)(4)(B) does not 

apply, 

the credit determined under subsection 
(a)(1)(A) shall be allowed for taxable years 

beginning after December 31, 1995, and before 
January 1, 2002. 

(B) Special rule for reduced credit 

(i) In general 

In the case of an existing credit claimant 
to which subsection (a)(4)(B) applies, the 
credit determined under subsection 
(a)(1)(A) shall be allowed for taxable years 
beginning after December 31, 1995, and be-
fore January 1, 1998. 

(ii) Election irrevocable after 1997 

An election under subsection 
(a)(4)(B)(iii) which is in effect for the tax-
payer’s last taxable year beginning before 
1997 may not be revoked unless it is re-
voked for the taxpayer’s first taxable year 
beginning in 1997 and all subsequent tax-
able years. 

(C) Economic activity credit for Puerto Rico 

For economic activity credit for Puerto Rico, see 
section 30A. 

(3) Additional restricted credit 

(A) In general 

In the case of an existing credit claimant— 
(i) the credit under subsection (a)(1)(A) 

shall be allowed for the period beginning 
with the first taxable year after the last 
taxable year to which subparagraph (A) or 
(B) of paragraph (2), whichever is appro-
priate, applied and ending with the last 
taxable year beginning before January 1, 
2006, except that 

(ii) the aggregate amount of taxable in-
come taken into account under subsection 
(a)(1)(A) for any such taxable year shall 
not exceed the adjusted base period income 
of such claimant. 

(B) Coordination with subsection (a)(4) 

The amount of income described in sub-
section (a)(1)(A) which is taken into account 
in applying subsection (a)(4) shall be such in-
come as reduced under this paragraph. 

(4) Adjusted base period income 

For purposes of paragraph (3)— 

(A) In general 

The term ‘‘adjusted base period income’’ 
means the average of the inflation-adjusted 
possession incomes of the corporation for 
each base period year. 

(B) Inflation-adjusted possession income 

For purposes of subparagraph (A), the in-
flation-adjusted possession income of any 
corporation for any base period year shall be 
an amount equal to the sum of— 

(i) the possession income of such cor-
poration for such base period year, plus 

(ii) such possession income multiplied by 
the inflation adjustment percentage for 
such base period year. 

(C) Inflation adjustment percentage 

For purposes of subparagraph (B), the in-
flation adjustment percentage for any base 
period year means the percentage (if any) by 
which— 
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(i) the CPI for 1995, exceeds 
(ii) the CPI for the calendar year in 

which the base period year for which the 
determination is being made ends. 

For purposes of the preceding sentence, the 
CPI for any calendar year is the CPI (as de-
fined in section 1(f)(5)) for such year under 
section 1(f)(4). 

(D) Increase in inflation adjustment percent-
age for growth during base years 

The inflation adjustment percentage (de-
termined under subparagraph (C) without re-
gard to this subparagraph) for each of the 5 
taxable years referred to in paragraph (5)(A) 
shall be increased by— 

(i) 5 percentage points in the case of a 
taxable year ending during the 1-year pe-
riod ending on October 13, 1995; 

(ii) 10.25 percentage points in the case of 
a taxable year ending during the 1-year pe-
riod ending on October 13, 1994; 

(iii) 15.76 percentage points in the case of 
a taxable year ending during the 1-year pe-
riod ending on October 13, 1993; 

(iv) 21.55 percentage points in the case of 
a taxable year ending during the 1-year pe-
riod ending on October 13, 1992; and 

(v) 27.63 percentage points in the case of 
a taxable year ending during the 1-year pe-
riod ending on October 13, 1991. 

(5) Base period year 

For purposes of this subsection— 

(A) In general 

The term ‘‘base period year’’ means each 
of 3 taxable years which are among the 5 
most recent taxable years of the corporation 
ending before October 14, 1995, determined by 
disregarding— 

(i) one taxable year for which the cor-
poration had the largest inflation-adjusted 
possession income, and 

(ii) one taxable year for which the cor-
poration had the smallest inflation-ad-
justed possession income. 

(B) Corporations not having significant pos-
session income throughout 5-year period 

(i) In general 

If a corporation does not have signifi-
cant possession income for each of the 
most recent 5 taxable years ending before 
October 14, 1995, then, in lieu of applying 
subparagraph (A), the term ‘‘base period 
year’’ means only those taxable years (of 
such 5 taxable years) for which the cor-
poration has significant possession in-
come; except that, if such corporation has 
significant possession income for 4 of such 
5 taxable years, the rule of subparagraph 
(A)(ii) shall apply. 

(ii) Special rule 

If there is no year (of such 5 taxable 
years) for which a corporation has signifi-
cant possession income— 

(I) the term ‘‘base period year’’ means 
the first taxable year ending on or after 
October 14, 1995, but 

(II) the amount of possession income 
for such year which is taken into ac-

count under paragraph (4) shall be the 
amount which would be determined if 
such year were a short taxable year end-
ing on September 30, 1995. 

(iii) Significant possession income 

For purposes of this subparagraph, the 
term ‘‘significant possession income’’ 
means possession income which exceeds 2 
percent of the possession income of the 
taxpayer for the taxable year (of the pe-
riod of 6 taxable years ending with the 
first taxable year ending on or after Octo-
ber 14, 1995) having the greatest possession 
income. 

(C) Election to use one base period year 

(i) In general 

At the election of the taxpayer, the term 
‘‘base period year’’ means— 

(I) only the last taxable year of the 
corporation ending in calendar year 1992, 
or 

(II) a deemed taxable year which in-
cludes the first ten months of calendar 
year 1995. 

(ii) Base period income for 1995 

In determining the adjusted base period 
income of the corporation for the deemed 
taxable year under clause (i)(II), the pos-
session income shall be annualized and 
shall be determined without regard to any 
extraordinary item. 

(iii) Election 

An election under this subparagraph by 
any possession corporation may be made 
only for the corporation’s first taxable 
year beginning after December 31, 1995, for 
which it is a possession corporation. The 
rules of subclauses (II) and (III) of sub-
section (a)(4)(B)(iii) shall apply to the elec-
tion under this subparagraph. 

(D) Acquisitions and dispositions 

Rules similar to the rules of subparagraphs 
(A) and (B) of section 41(f)(3) shall apply for 
purposes of this subsection. 

(6) Possession income 

For purposes of this subsection, the term 
‘‘possession income’’ means, with respect to 
any possession, the income referred to in sub-
section (a)(1)(A) determined with respect to 
that possession. In no event shall possession 
income be treated as being less than zero. 

(7) Short years 

If the current year or a base period year is 
a short taxable year, the application of this 
subsection shall be made with such annualiza-
tions as the Secretary shall prescribe. 

(8) Special rules for certain possessions 

(A) In general 

In the case of an existing credit claimant 
with respect to an applicable possession, this 
section (other than the preceding paragraphs 
of this subsection) shall apply to such claim-
ant with respect to such applicable posses-
sion for taxable years beginning after De-
cember 31, 1995, and before January 1, 2006. 
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(B) Applicable possession 

For purposes of this paragraph, the term 
‘‘applicable possession’’ means Guam, Amer-
ican Samoa, and the Commonwealth of the 
Northern Mariana Islands. 

(9) Existing credit claimant 

For purposes of this subsection— 

(A) In general 

The term ‘‘existing credit claimant’’ 
means a corporation— 

(i)(I) which was actively conducting a 
trade or business in a possession on Octo-
ber 13, 1995, and 

(II) with respect to which an election 
under this section is in effect for the cor-
poration’s taxable year which includes Oc-
tober 13, 1995, or 

(ii) which acquired all of the assets of a 
trade or business of a corporation which— 

(I) satisfied the requirements of sub-
clause (I) of clause (i) with respect to 
such trade or business, and 

(II) satisfied the requirements of sub-
clause (II) of clause (i). 

(B) New lines of business prohibited 

If, after October 13, 1995, a corporation 
which would (but for this subparagraph) be 
an existing credit claimant adds a substan-
tial new line of business (other than in an 
acquisition described in subparagraph 
(A)(ii)), such corporation shall cease to be 
treated as an existing credit claimant as of 
the close of the taxable year ending before 
the date of such addition. 

(C) Binding contract exception 

If, on October 13, 1995, and at all times 
thereafter, there is in effect with respect to 
a corporation a binding contract for the ac-
quisition of assets to be used in, or for the 
sale of assets to be produced from, a trade or 
business, the corporation shall be treated for 
purposes of this paragraph as actively con-
ducting such trade or business on October 13, 
1995. The preceding sentence shall not apply 
if such trade or business is not actively con-
ducted before January 1, 1996. 

(10) Separate application to each possession 

For purposes of determining— 
(A) whether a taxpayer is an existing cred-

it claimant, and 
(B) the amount of the credit allowed under 

this section, 

this subsection (and so much of this section as 
relates to this subsection) shall be applied sep-
arately with respect to each possession. 

(Added Pub. L. 94–455, title X, § 1051(b), Oct. 4, 
1976, 90 Stat. 1643; amended Pub. L. 94–455, title 
XIX, § 1901(b)(37)(B), Oct. 4, 1976, 90 Stat. 1803; 
Pub. L. 95–600, title VII, § 701(u)(11)(A), (B), Nov. 
6, 1978, 92 Stat. 2917; Pub. L. 97–248, title II, 
§ 201(d)(8)(B), formerly § 201(c)(8)(B), § 213(a), 
Sept. 3, 1982, 96 Stat. 420, 452, renumbered 
§ 201(d)(8)(B), Pub. L. 97–448, title III, 
§ 306(a)(1)(A)(i), Jan. 12, 1983, 96 Stat. 2400; Pub. 
L. 98–369, div. A, title IV, § 474(r)(22), title VII, 
§ 712(g), title VIII, § 801(d)(11), July 18, 1984, 98 

Stat. 843, 947, 997; Pub. L. 99–499, title V, 
§ 516(b)(1)(B), Oct. 17, 1986, 100 Stat. 1770; Pub. L. 
99–514, title II, § 231(d)(3)(G), title VII, 
§ 701(e)(4)(I), title XII, §§ 1231(a)–(d), (f), 1275(a)(1), 
title XVIII, § 1812(c)(4)(C), Oct. 22, 1986, 100 Stat. 
2179, 2343, 2561–2563, 2598, 2835; Pub. L. 100–647, 
title I, §§ 1002(h)(3), 1012(h)(2)(B), (j), (n)(4), (5), 
title VI, § 6132(a), Nov. 10, 1988, 102 Stat. 3370, 
3502, 3512, 3515, 3721; Pub. L. 101–382, title II, 
§ 227(a), Aug. 20, 1990, 104 Stat. 661; Pub. L. 
101–508, title XI, § 11704(a)(11), Nov. 5, 1990, 104 
Stat. 1388–518; Pub. L. 103–66, title XIII, § 13227(a), 
(b), Aug. 10, 1993, 107 Stat. 489, 490; Pub. L. 
104–188, title I, §§ 1601(a), 1704(t)(37), (80), Aug. 20, 
1996, 110 Stat. 1827, 1889, 1891; Pub. L. 108–357, 
title IV, § 402(b)(2), Oct. 22, 2004, 118 Stat. 1492; 
Pub. L. 110–172, § 11(g)(12), Dec. 29, 2007, 121 Stat. 
2490.) 

REFERENCES IN TEXT 

The date of the enactment of the Tax Reform Act of 
1986, referred to in subsecs. (d)(3)(B) and (i)(4)(B)(v), is 
the date of enactment of Pub. L. 99–514, which was ap-
proved Oct. 22, 1986. 

The Caribbean Basin Economic Recovery Act, re-
ferred to in subsec. (d)(4)(A)(i), (B), is title II of Pub. L. 
98–67, Aug. 5, 1983, 97 Stat. 384, which is classified prin-
cipally to chapter 15 (§ 2701 et seq.) of Title 19, Customs 
Duties. Section 212 of that Act is classified to section 
2702 of Title 19. For complete classification of this Act 
to the Code, see Short Title note set out under section 
2701 of Title 19 and Tables. 

The date of the enactment of this subparagraph, re-
ferred to in subsec. (h)(3)(A), means the date of enact-
ment of Pub. L. 97–248, which was approved Sept. 3, 
1982. 

The date of the enactment of this clause, referred to 
in subsec. (h)(5)(B)(iii)(I), (iv), means the date of enact-
ment of Pub. L. 97–248, which was approved Sept. 3, 
1982. 

Section 230 of the Social Security Act, referred to in 
subsec. (i)(1)(B)(i), is classified to section 430 of Title 42, 
The Public Health and Welfare. 

AMENDMENTS 

2007—Subsec. (f)(2)(B). Pub. L. 110–172 struck out 
‘‘FSC or’’ before ‘‘former FSC’’. 

2004—Subsec. (a)(2)(A). Pub. L. 108–357 substituted 
‘‘subsections (f) and (g) of section 904’’ for ‘‘section 
904(f)’’. 

1996—Subsec. (a)(4)(A)(ii)(I). Pub. L. 104–188, 
§ 1704(t)(80), which directed that subcl. (I) be amended 
by substituting ‘‘depreciation’’ for ‘‘deprecation’’, 
could not be executed, because the word ‘‘deprecation’’ 
did not appear in text. 

Subsec. (b). Pub. L. 104–188, § 1704(t)(37), substituted 
‘‘subparagraphs (D)(ii)’’ for ‘‘subparagraphs (D)(ii)(I)’’. 

Subsec. (j). Pub. L. 104–188, § 1601(a), added subsec. (j). 
1993—Subsec. (a)(1). Pub. L. 103–66, § 13227(a)(1), sub-

stituted ‘‘Except as otherwise provided in this section’’ 
for ‘‘Except as provided in paragraph (3)’’. 

Subsec. (a)(4). Pub. L. 103–66, § 13227(a)(2), added par. 
(4). 

Subsec. (i). Pub. L. 103–66, § 13227(b), added subsec. (i). 
1990—Subsec. (d)(4)(D). Pub. L. 101–382 added subpar. 

(D). 
Subsec. (e)(1). Pub. L. 101–508 substituted ‘‘subsection 

(a)(2)’’ for ‘‘subsection (a)(1)’’ wherever appearing. 
1988—Subsec. (d)(3)(B). Pub. L. 100–647, § 1012(j), in-

serted ‘‘(as in effect on the day before the date of the 
enactment of the Tax Reform Act of 1986)’’ after ‘‘sec-
tion 957(c)’’. 

Subsec. (d)(4)(A)(ii). Pub. L. 100–647, § 1012(n)(5)(A), 
amended cl. (ii) generally. Prior to amendment, cl. (ii) 
read as follows: ‘‘in accordance with a specific author-
ization granted by the Government Development Bank 
for Puerto Rico pursuant to regulations issued by the 
Secretary of the Treasury of Puerto Rico.’’ 
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Subsec. (d)(4)(B). Pub. L. 100–647, § 6132(a), inserted 
‘‘and the Virgin Islands’’ after ‘‘274(h)(6)(A)’’. 

Subsec. (d)(4)(C)(i), (ii). Pub. L. 100–647, § 1012(n)(5)(B), 
substituted ‘‘Commissioner of Financial Institutions of 
Puerto Rico’’ for ‘‘Secretary of the Treasury of Puerto 
Rico’’. 

Subsec. (h)(5)(C)(i)(I). Pub. L. 100–647, § 1012(n)(4), 
amended directory language of Pub. L. 99–514, 
§ 1231(a)(1), see 1986 Amendment note below. 

Subsec. (h)(5)(C)(i)(IV)(c). Pub. L. 100–647, § 1002(h)(3), 
substituted ‘‘section 41’’ and ‘‘section 41(f)’’ for ‘‘sec-
tion 30’’ and ‘‘section 30(f)’’, respectively. 

Subsec. (h)(7), (8). Pub. L. 100–647, § 1012(h)(2)(B), 
added par. (7) and redesignated former par. (7) as (8). 

1986—Subsec. (a)(2)(B). Pub. L. 99–514, § 1231(d)(1), sub-
stituted ‘‘75 percent’’ for ‘‘65 percent’’. 

Subsec. (a)(2)(C). Pub. L. 99–514, § 1231(d)(2), struck out 
subpar. (C), transitional rule, which read as follows: ‘‘In 
applying subparagraph (B) with respect to taxable 
years beginning after December 31, 1982, and before 
January 1, 1985, the following percentage shall be sub-
stituted for ‘65 percent’: 

‘‘For taxable years beginning 
in calendar year: The percentage is: 

1983 ....................................................... 55

1984 ....................................................... 60.’’ 

Subsec. (a)(3). Pub. L. 99–499 in par. (3), as amended 
by Pub. L. 99–514, added subpar. (A) and redesignated 
former subpars. (A) to (C) as (B) to (D), respectively. 

Pub. L. 99–514, § 701(e)(4)(I), struck out subpar. (A) 
which read ‘‘section 56 (relating to corporate minimum 
tax),’’, and redesignated subpars. (B), (C), and (E) as 
(A), (B), and (C), respectively. 

Subsec. (b). Pub. L. 99–514, § 1231(b), inserted at end 
‘‘This subsection shall not apply to any amount de-
scribed in subsection (a)(1)(A)(i) received from a person 
who is not a related person (within the meaning of sub-
section (h)(3) but without regard to subparagraphs 
(D)(ii)(I) and (E)(i) thereof) with respect to the domes-
tic corporation.’’ 

Subsec. (d)(1). Pub. L. 99–514, § 1275(a)(1), substituted 
‘‘and the Virgin Islands’’ for ‘‘, but does not include the 
Virgin Islands of the United States’’. 

Subsec. (d)(4). Pub. L. 99–514, § 1231(c), added par. (4). 
Subsec. (h)(3)(D)(ii). Pub. L. 99–514, § 1812(c)(4)(C), 

amended cl. (ii) generally. Prior to amendment, cl. (ii), 
special rules, read as follows: ‘‘For purposes of clause 
(i)— 

‘‘(I) section 267(b) and section 707(b)(1) shall be ap-
plied by substituting ‘10 percent’ for ‘50 percent’, and 

‘‘(II) section 267(b)(3) shall be applied without re-
gard to whether a person was a personal holding com-
pany or a foreign personal holding company.’’ 
Subsec. (h)(5)(C)(i)(I). Pub. L. 99–514, § 1231(a)(1), as 

amended by Pub. L. 100–647, § 1012(n)(4), in introductory 
provisions, substituted ‘‘the same proportion of 110 per-
cent of the cost’’ for ‘‘the same proportion of the cost’’, 
and inserted at end of material relating to payment of 
cost sharing ‘‘In the case of intangible property de-
scribed in subsection (h)(3)(B)(i) which the electing cor-
poration is treated as owning under subclause (II), in 
no event shall the payment required under this sub-
clause be less than the inclusion or payment which 
would be required under section 367(d)(2)(A)(ii) or sec-
tion 482 if the electing corporation were a foreign cor-
poration.’’ 

Subsec. (h)(5)(C)(i)(I)(a). Pub. L. 99–514, § 231(d)(3)(G), 
substituted ‘‘section 41(b)’’ for ‘‘section 30(b)’’. 

Subsec. (h)(5)(C)(ii)(II). Pub. L. 99–514, § 1231(f), sub-
stituted ‘‘all products and types of services, within 
such product area, produced or rendered’’ for ‘‘all prod-
ucts produced and types of service rendered’’. 

Pub. L. 99–514, § 1231(a)(2), substituted ‘‘the third and 
fourth sentences thereof, but substituting ‘120 percent’ 
for ‘110 percent’ in the second sentence thereof)’’ for 
‘‘the third sentence thereof)’’. 

1984—Subsec. (a)(2)(C). Pub. L. 98–369, § 712(g), sub-
stituted in table heading ‘‘The percentage is’’ for ‘‘The 
percentage tax is’’. 

Subsec. (f). Pub. L. 98–369, § 801(d)(11), amended sub-
sec. (f) generally, substituting in heading ‘‘Limitation 
on credit for DISC’s and FSC’s’’ for ‘‘DISC or former 
DISC corporation ineligible for credit’’, and in text 
striking out reference to section 992(a) and inserting 
provision disallowing a credit to a corporation for a 
taxable year in which it owns at any time stock in a 
FSC or former FSC. 

Subsec. (h)(5)(C)(i)(I)(a). Pub. L. 98–369, § 474(r)(22)(A), 
substituted ‘‘section 30(b)’’ for ‘‘section 44F(b)’’. 

Subsec. (h)(5)(C)(i)(IV)(c). Pub. L. 98–369, 
§ 474(r)(22)(B), substituted ‘‘section 30’’ for ‘‘section 
44F’’ and ‘‘section 30(f)’’ for ‘‘section 44F(f)’’. 

1982—Subsec. (a)(2)(B). Pub. L. 97–248, § 213(a)(1)(A), 
substituted ‘‘65 percent’’ for ‘‘50 percent’’. 

Subsec. (a)(2)(C). Pub. L. 97–248, § 213(a)(1)(B), added 
subpar. (C). 

Subsec. (a)(3)(A). Pub. L. 97–248, § 201(d)(8)(B), for-
merly § 201(c)(8)(B), substituted ‘‘(relating to corporate 
minimum tax)’’ for ‘‘(relating to minimum tax)’’. 

Subsec. (h). Pub. L. 97–248, § 213(a)(2), added subsec. 
(h). 

1978—Subsec. (a). Pub. L. 95–600, § 701(u)(11)(A), re-
worked provisions of par. (1) into introductory text, 
substituting reference to par. (3) for reference to par. 
(2), and subpars. (A) and (B), inserted introductory text 
of par. (2), redesignated former subpars. (A) and (B) of 
par. (1) as subpars. (A) and (B) of par. (2), and redesig-
nated former par. (2) as (3). 

Subsec. (d). Pub. L. 95–600, § 701(u)(11)(B), substituted 
in heading ‘‘Definitions and special rules’’ for ‘‘Defini-
tions’’ and added par. (3). 

1976—Subsec. (a)(2)(D). Pub. L. 94–455, § 1901(b)(37)(B), 
struck out subpar. (D) relating to war loss recoveries. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable to losses for 
taxable years beginning after Dec. 31, 2006, see section 
402(c) of Pub. L. 108–357, set out as a note under section 
535 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 1601(a) of Pub. L. 104–188 ap-
plicable to taxable years beginning after Dec. 31, 1995, 
except as otherwise provided, see section 1601(c) of Pub. 
L. 104–188, set out as an Effective Date note under sec-
tion 30A of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–66 applicable to taxable 
years beginning after Dec. 31, 1993, see section 13227(f) 
of Pub. L. 103–66, set out as a note under section 56 of 
this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Section 227(b) of Pub. L. 101–382 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to calendar years after 1989.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by sections 1002(h)(3) and 1012(h)(2)(B), 
(j), (n)(4), (5) of Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

Section 6132(b) of Pub. L. 100–647 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall apply to investments made after the date of 
the enactment of this Act [Nov. 10, 1988].’’ 

EFFECTIVE DATE OF 1986 AMENDMENTS 

Amendment by section 231(d)(3)(G) of Pub. L. 99–514 
applicable to taxable years beginning after Dec. 31, 
1985, see section 231(g) of Pub. L. 99–514, set out as a 
note under section 41 of this title. 

Amendment by section 701(e)(4)(I) of Pub. L. 99–514 
applicable to taxable years beginning after Dec. 31, 
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1986, with certain exceptions and qualifications, see 
section 701(f) of Pub. L. 99–514, set out as an Effective 
Date note under section 55 of this title. 

Section 1231(g) of Pub. L. 99–514, as amended by Pub. 
L. 100–647, title I, § 1012(n)(1)–(3), Nov. 10, 1988, 102 Stat. 
3514, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraphs 
(2) and (3), the amendments made by this section 
[amending this section and sections 367 and 482 of this 
title] shall apply to taxable years beginning after De-
cember 31, 1986. 

‘‘(2) SPECIAL RULE FOR TRANSFER OF INTANGIBLES.— 
‘‘(A) IN GENERAL.—The amendments made by sub-

section (e) [amending sections 367 and 482 of this 
title] shall apply to taxable years beginning after De-
cember 31, 1986, but only with respect to transfers 
after November 16, 1985, or licenses granted after such 
date (or before such date with respect to property not 
in existence or owned by the taxpayer on such date). 
In the case of any transfer (or license) which is not 
to a foreign person, the preceding sentence shall be 
applied by substituting ‘August 16, 1986’ for ‘Novem-
ber 16, 1985’. 

‘‘(B) SPECIAL RULE FOR SECTION 936.—For purposes of 
section 936(h)(5)(C) of the Internal Revenue Code of 
1986 the amendments made by subsection (e) shall 
apply to taxable years beginning after December 31, 
1986, without regard to when the transfer (or license), 
if any, was made. 
‘‘(3) SUBSECTION (f).—The amendment made by sub-

section (f) [amending this section] shall apply to tax-
able years beginning after December 31, 1982. 

‘‘(4) TRANSITIONAL RULE.—In the case of a corpora-
tion— 

‘‘(A) with respect to which an election under sec-
tion 936 of the Internal Revenue Code of 1986 (relating 
to possessions tax credit) is in effect, 

‘‘(B) which produced an end-product form in Puerto 
Rico on or before September 3, 1982, 

‘‘(C) which began manufacturing a component of 
such product in Puerto Rico in its taxable year begin-
ning in 1983, and 

‘‘(D) with respect to which a Puerto Rican tax ex-
emption was granted on June 27, 1983, 

such corporation shall treat such component as a sepa-
rate product for such taxable year for purposes of de-
termining whether such corporation had a significant 
business presence in Puerto Rico with respect to such 
product and its income with respect to such product. 

‘‘(5) TRANSITIONAL RULE FOR INCREASE IN GROSS IN-
COME TEST.— 

‘‘(A) IN GENERAL.—If— 
‘‘(i) a corporation fails to meet the requirements 

of subparagraph (B) of section 936(a)(2) of the Inter-
nal Revenue Code of 1986 (as amended by subsection 
(d)(1)) for any taxable year beginning in 1987 or 1988, 

‘‘(ii) such corporation would have met the re-
quirements of such subparagraph (B) if such sub-
paragraph had been applied without regard to the 
amendment made by subsection (d)(1), and 

‘‘(iii) 75 percent or more of the gross income of 
such corporation for such taxable year (or, in the 
case of a taxable year beginning in 1988, for the pe-
riod consisting of such taxable year and the preced-
ing taxable year) was derived from the active con-
duct of a trade or business within a possession of 
the United States, such corporation shall neverthe-
less be treated as meeting the requirements of such 
subparagraph (B) for such taxable year if it elects 
to reduce the amount of the qualified possession 
source investment income for the taxable year by 
the amount of the shortfall determined under sub-
paragraph (B) of this paragraph. 
‘‘(B) DETERMINATION OF SHORTFALL.—The shortfall 

determined under this subparagraph for any taxable 
year is an amount equal to the excess of— 

‘‘(i) 75 percent of the gross income of the corpora-
tion for the 3-year period (or part thereof) referred 
to in section 936(a)(2)(A) of such Code, over 

‘‘(ii) the amount of the gross income of such cor-
poration for such period (or part thereof) which was 

derived from the active conduct of a trade or busi-
ness within a possession of the United States. 
‘‘(C) SPECIAL RULE.—Any income attributable to 

the investment of the amount not treated as qualified 
possession source investment income under subpara-
graph (A) shall not be treated as qualified possession 
source investment income for any taxable year.’’ 
Amendment by section 1275(a)(1) of Pub. L. 99–514 ap-

plicable to taxable years beginning after Dec. 31, 1986, 
with certain exceptions and qualifications, see section 
1277 of Pub. L. 99–514, set out as a note under section 931 
of this title. 

Amendment by section 1812(c)(4)(C) of Pub. L. 99–514 
effective, except as otherwise provided, as if included in 
the provisions of the Tax Reform Act of 1984, Pub. L. 
98–369, div. A, to which such amendment relates, see 
section 1881 of Pub. L. 99–514, set out as a note under 
section 48 of this title. 

Amendment by Pub. L. 99–499 applicable to taxable 
years beginning after Dec. 31, 1986, see section 516(c) of 
Pub. L. 99–499, set out as a note under section 26 of this 
title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 474(r)(22) of Pub. L. 98–369 ap-
plicable to taxable years beginning after Dec. 31, 1983, 
and to carrybacks from such years, see section 475(a) of 
Pub. L. 98–369, set out as a note under section 21 of this 
title. 

Amendment by section 712(g) of Pub. L. 98–369 effec-
tive as if included in the provision of the Tax Equity 
and Fiscal Responsibility Act of 1982, Pub. L. 97–248, to 
which such amendment relates, see section 715 of Pub. 
L. 98–369, set out as a note under section 31 of this title. 

Amendment by section 801(d)(11) of Pub. L. 98–369 ap-
plicable to transactions after Dec. 31, 1984, in taxable 
years ending after such date, see section 805(a)(1) of 
Pub. L. 98–369, as amended, set out as a note under sec-
tion 245 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by section 201(d)(8)(B) of Pub. L. 97–248 
applicable to taxable years beginning after Dec. 31, 
1982, see section 201(e)(1) of Pub. L. 97–248, set out as a 
note under section 5 of this title. 

Section 213(e) of Pub. L. 97–248, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraphs 
(2) and (3), the amendments made by this section 
[amending this section and sections 246, 367, and 934 of 
this title] shall apply to taxable years beginning after 
December 31, 1982. 

‘‘(2) CERTAIN SALES MADE AFTER JULY 1, 1982.—Para-
graph (6) of section 936(h) of the Internal Revenue Code 
of 1986 [formerly I.R.C. 1954], and so much of section 934 
to which such paragraph applies by reason of section 
934(e)(4) of such Code, shall apply to taxable years end-
ing after July 1, 1982. 

‘‘(3) CERTAIN TRANSFERS OF INTANGIBLES MADE AFTER 
AUGUST 14, 1982.—Subsection (d) [amending section 367 of 
this title] shall apply to taxable years ending after Au-
gust 14, 1982.’’ 

EFFECTIVE DATE OF 1978 AMENDMENT 

Section 701(u)(11)(C) of Pub. L. 95–600, as amended by 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided 
that: ‘‘The amendments made by this paragraph 
[amending this section] shall apply as if included in 
section 936 of the Internal Revenue Code of 1986 [for-
merly I.R.C. 1954] at the time of its addition by section 
1051(b) of the Tax Reform Act of 1976 [Oct. 4, 1976].’’ 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–455 applicable with respect 
to taxable years beginning after Dec. 31, 1976, see sec-
tion 1901(d) of Pub. L. 94–455, set out as a note under 
section 2 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1975, except that qualified possession source in-
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vestment income as defined in subsec. (d)(2) of this sec-
tion shall include income from any source outside the 
United States if the taxpayer establishes to the satis-
faction of the Secretary of the Treasury or his delegate 
that the income from such sources was earned before 
Oct. 1, 1976, see section 1051(i) of Pub. L. 94–455, set out 
as an Effective Date of 1976 Amendment note under sec-
tion 27 of this title. 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUB. L. 
99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For applicability of amendment by section 701(e)(4)(I) 
of Pub. L. 99–514 notwithstanding any treaty obligation 
of the United States in effect on Oct. 22, 1986, with pro-
vision that for such purposes any amendment by title 
I of Pub. L. 100–647 be treated as if it had been included 
in the provision of Pub. L. 99–514 to which such amend-
ment relates, see section 1012(aa)(2), (4) of Pub. L. 
100–647, set out as a note under section 861 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

REPORT ON POSSESSIONS CORPORATIONS 

Section 441(a) of Pub. L. 98–369, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095; Pub. L. 100–647, 
title VI, § 6252(b)(1), Nov. 10, 1988, 102 Stat. 3752, which 
directed Secretary of the Treasury to submit a report 
to Congress each fourth calendar year on the operation 
and effect of sections 936 and 934(b) of this title, termi-
nated, effective May 15, 2000, pursuant to section 3003 of 
Pub. L. 104–66, as amended, set out as a note under sec-
tion 1113 of Title 31, Money and Finance. See, also, page 
142 of House Document No. 103–7. 

§ 937. Residence and source rules involving pos-
sessions 

(a) Bona fide resident 

For purposes of this subpart, section 865(g)(3), 
section 876, section 881(b), paragraphs (2) and (3) 
of section 901(b), section 957(c), section 
3401(a)(8)(C), and section 7654(a), except as pro-
vided in regulations, the term ‘‘bona fide resi-
dent’’ means a person— 

(1) who is present for at least 183 days during 
the taxable year in Guam, American Samoa, 
the Northern Mariana Islands, Puerto Rico, or 
the Virgin Islands, as the case may be, and 

(2) who does not have a tax home (deter-
mined under the principles of section 911(d)(3) 
without regard to the second sentence thereof) 
outside such specified possession during the 
taxable year and does not have a closer con-
nection (determined under the principles of 
section 7701(b)(3)(B)(ii)) to the United States 
or a foreign country than to such specified 
possession. 

For purposes of paragraph (1), the determination 
as to whether a person is present for any day 
shall be made under the principles of section 
7701(b). 

(b) Source rules 

Except as provided in regulations, for purposes 
of this title— 

(1) except as provided in paragraph (2), rules 
similar to the rules for determining whether 
income is income from sources within the 
United States or is effectively connected with 
the conduct of a trade or business within the 
United States shall apply for purposes of de-
termining whether income is from sources 
within a possession specified in subsection 
(a)(1) or effectively connected with the con-
duct of a trade or business within any such 
possession, and 

(2) any income treated as income from 
sources within the United States or as effec-
tively connected with the conduct of a trade 
or business within the United States shall not 
be treated as income from sources within any 
such possession or as effectively connected 
with the conduct of a trade or business within 
any such possession. 

(c) Reporting requirement 

(1) In general 

If, for any taxable year, an individual takes 
the position for United States income tax re-
porting purposes that the individual became, 
or ceases to be, a bona fide resident of a pos-
session specified in subsection (a)(1), such indi-
vidual shall file with the Secretary, at such 
time and in such manner as the Secretary may 
prescribe, notice of such position. 

(2) Transition rule 

If, for any of an individual’s 3 taxable years 
ending before the individual’s first taxable 
year ending after the date of the enactment of 
this subsection, the individual took a position 
described in paragraph (1), the individual shall 
file with the Secretary, at such time and in 
such manner as the Secretary may prescribe, 
notice of such position. 

(Added Pub. L. 108–357, title VIII, § 908(a), Oct. 22, 
2004, 118 Stat. 1655.) 

REFERENCES IN TEXT 

The date of the enactment of this subsection, referred 
to in subsec. (c)(2), is the date of enactment of Pub. L. 
108–357, which was approved Oct. 22, 2004. 

EFFECTIVE DATE 

Pub. L. 108–357, title VIII, § 908(d), Oct. 22, 2004, 118 
Stat. 1657, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[enacting this section and amending sections 931, 932, 
934, 935, 957, and 6688 of this title] shall apply to taxable 
years ending after the date of the enactment of this 
Act [Oct. 22, 2004]. 

‘‘(2) 183-DAY RULE.—Section 937(a)(1) of the Internal 
Revenue Code of 1986 (as added by this section) shall 
apply to taxable years beginning after the date of the 
enactment of this Act. 

‘‘(3) SOURCING.—Section 937(b)(2) of such Code (as so 
added) shall apply to income earned after the date of 
the enactment of this Act.’’ 

[SUBPART E—REPEALED] 

[§§ 941 to 943. Repealed. Pub. L. 108–357, title I, 
§ 101(b)(1), Oct. 22, 2004, 118 Stat. 1423] 

Section 941, added Pub. L. 106–519, § 3(b), Nov. 15, 2000, 
114 Stat. 2424, related to qualifying foreign trade in-
come. 

A prior section 941, acts Aug. 16, 1954, ch. 736, 68A 
Stat. 293; Oct. 4, 1976, Pub. L. 94–455, title X, § 1053(a), 
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title XIX, § 1906(b)(1)(A), 90 Stat. 1648, 1834, set forth 
provisions authorizing special deduction for China 
Trade Act corporations, prior to repeal by Pub. L. 
94–455, title X, § 1053(c), (e), Oct. 4, 1976, 90 Stat. 1649, ef-
fective with respect to taxable years beginning after 
Dec. 31, 1977. 

Section 942, added Pub. L. 106–519, § 3(b), Nov. 15, 2000, 
114 Stat. 2426, defined ‘‘foreign trading gross receipts’’ 
and set forth economic process requirements. 

A prior section 942, act Aug. 16, 1954, ch. 736, 68A Stat. 
294, disallowed foreign tax credit authorized by section 
901 to any corporation organized under the China Trade 
Act, prior to repeal by Pub. L. 94–455, title X, § 1053(c), 
(e), Oct. 4, 1976, 90 Stat. 1649, effective with respect to 
taxable years beginning after Dec. 31, 1977. 

Section 943, added Pub. L. 106–519, § 3(b), Nov. 15, 2000, 
114 Stat. 2428; amended Pub. L. 107–147, title IV, 
§ 417(14), Mar. 9, 2002, 116 Stat. 56, set forth other defini-
tions and special rules for purposes of this subpart. 

A prior section 943, acts Aug. 16, 1954, ch. 736, 68A 
Stat. 294; Oct. 4, 1976, Pub. L. 94–455, title X, § 1053(b), 90 
Stat. 1648, set forth provisions relating to exclusion 
from gross income of residents of Formosa or Hong 
Kong of amounts distributed as dividends by China 
Trade Act corporations, prior to repeal by Pub. L. 
94–455, title X, § 1053(c), (e), Oct. 4, 1976, 90 Stat. 1649, ef-
fective with respect to taxable years beginning after 
Dec. 31, 1977. 

EFFECTIVE DATE OF REPEAL 

Repeal applicable to transactions after Dec. 31, 2004, 
see section 101(c) of Pub. L. 108–357, set out as an Effec-
tive Date of 2004 Amendments note under section 56 of 
this title. 

SUBPART F—CONTROLLED FOREIGN 
CORPORATIONS 

Sec. 

951. Amounts included in gross income of United 
States shareholders. 

952. Subpart F income defined. 
953. Insurance income. 
954. Foreign base company income. 
955. Withdrawal of previously excluded subpart F 

income from qualified investment. 
956. Investment of earnings in United States prop-

erty. 
[956A. Repealed.] 
957. Controlled foreign corporations; United 

States persons. 
958. Rules for determining stock ownership. 
959. Exclusion from gross income of previously 

taxed earnings and profits. 
960. Special rules for foreign tax credit. 
961. Adjustments to basis of stock in controlled 

foreign corporations and of other property. 
962. Election by individuals to be subject to tax at 

corporate rates. 
[963. Repealed.] 
964. Miscellaneous provisions. 
965. Temporary dividends received deduction. 

AMENDMENTS 

2004—Pub. L. 108–357, title IV, § 422(c), Oct. 22, 2004, 118 
Stat. 1519, added item 965. 

1996—Pub. L. 104–188, title I, § 1501(c), Aug. 20, 1996, 110 
Stat. 1826, which directed that the analysis for subpart 
F be amended by striking item 956A, could not be exe-
cuted, because item 956A ‘‘Earnings invested in excess 
passive assets’’ had been editorially supplied. 

1986—Pub. L. 99–514, title XII, § 1221(b)(3)(E), Oct. 22, 
1986, 100 Stat. 2553, substituted ‘‘Insurance income’’ for 
‘‘Income from insurance of United States risks’’ in 
item 953. 

1975—Pub. L. 94–12, title VI, § 602(a)(3)(A), (c)(7), 
(d)(3)(B), Mar. 29, 1975, 89 Stat. 58, 60, 64, struck out ex-
isting item 955 and replaced it with an identical item 
955 and struck out item 963 ‘‘Receipt of minimum dis-
tributions by domestic corporations’’. 

1962—Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 Stat. 1006, 
added heading of subpart F, and items 951–964. 

§ 951. Amounts included in gross income of 
United States shareholders 

(a) Amounts included 

(1) In general 

If a foreign corporation is a controlled for-
eign corporation for an uninterrupted period 
of 30 days or more during any taxable year, 
every person who is a United States share-
holder (as defined in subsection (b)) of such 
corporation and who owns (within the mean-
ing of section 958(a)) stock in such corporation 
on the last day, in such year, on which such 
corporation is a controlled foreign corporation 
shall include in his gross income, for his tax-
able year in which or with which such taxable 
year of the corporation ends— 

(A) the sum of— 
(i) his pro rata share (determined under 

paragraph (2)) of the corporation’s subpart 
F income for such year, 

(ii) his pro rata share (determined under 
section 955(a)(3) as in effect before the en-
actment of the Tax Reduction Act of 1975) 
of the corporation’s previously excluded 
subpart F income withdrawn from invest-
ment in less developed countries for such 
year, and 

(iii) his pro rata share (determined under 
section 955(a)(3)) of the corporation’s pre-
viously excluded subpart F income with-
drawn from foreign base company shipping 
operations for such year; and 

(B) the amount determined under section 
956 with respect to such shareholder for such 
year (but only to the extent not excluded 
from gross income under section 959(a)(2)). 

(2) Pro rata share of subpart F income 

The pro rata share referred to in paragraph 
(1)(A)(i) in the case of any United States 
shareholder is the amount— 

(A) which would have been distributed 
with respect to the stock which such share-
holder owns (within the meaning of section 
958(a)) in such corporation if on the last day, 
in its taxable year, on which the corporation 
is a controlled foreign corporation it had 
distributed pro rata to its shareholders an 
amount (i) which bears the same ratio to its 
subpart F income for the taxable year, as (ii) 
the part of such year during which the cor-
poration is a controlled foreign corporation 
bears to the entire year, reduced by 

(B) the amount of distributions received 
by any other person during such year as a 
dividend with respect to such stock, but only 
to the extent of the dividend which would 
have been received if the distribution by the 
corporation had been the amount (i) which 
bears the same ratio to the subpart F in-
come of such corporation for the taxable 
year, as (ii) the part of such year during 
which such shareholder did not own (within 
the meaning of section 958(a)) such stock 
bears to the entire year. 

For purposes of subparagraph (B), any gain in-
cluded in the gross income of any person as a 
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dividend under section 1248 shall be treated as 
a distribution received by such person with re-
spect to the stock involved. 

(3) Limitation on pro rata share of previously 
excluded subpart F income withdrawn 
from investment 

For purposes of paragraph (1)(A)(iii), the pro 
rata share of any United States shareholder of 
the previously excluded subpart F income of a 
controlled foreign corporation withdrawn from 
investment in foreign base company shipping 
operations shall not exceed an amount— 

(A) which bears the same ratio to his pro 
rata share of such income withdrawn (as de-
termined under section 955(a)(3)) for the tax-
able year, as 

(B) the part of such year during which the 
corporation is a controlled foreign corpora-
tion bears to the entire year. 

(b) United States shareholder defined 

For purposes of this subpart, the term ‘‘United 
States shareholder’’ means, with respect to any 
foreign corporation, a United States person (as 
defined in section 957(c)) who owns (within the 
meaning of section 958(a)), or is considered as 
owning by applying the rules of ownership of 
section 958(b), 10 percent or more of the total 
combined voting power of all classes of stock en-
titled to vote of such foreign corporation. 

(c) Coordination with passive foreign investment 
company provisions 

If, but for this subsection, an amount would be 
included in the gross income of a United States 
shareholder for any taxable year both under sub-
section (a)(1)(A)(i) and under section 1293 (relat-
ing to current taxation of income from certain 
passive foreign investment companies), such 
amount shall be included in the gross income of 
such shareholder only under subsection (a)(1)(A). 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1006; amended Pub. L. 94–12, title VI, 
§ 602(a)(3)(B), (c)(3), (4), (d)(2), Mar. 29, 1975, 89 
Stat. 58, 62; Pub. L. 94–455, title XIX, 
§ 1901(a)(119), Oct. 4, 1976, 90 Stat. 1784; Pub. L. 
98–369, div. A, title I, § 132(c)(1), title VIII, 
§ 801(d)(4), July 18, 1984, 98 Stat. 666, 996; Pub. L. 
99–514, title XII, § 1235(c), title XVIII, § 1876(c)(2), 
Oct. 22, 1986, 100 Stat. 2574, 2898; Pub. L. 100–647, 
title I, § 1012(i)(15), Nov. 10, 1988, 102 Stat. 3510; 
Pub. L. 103–66, title XIII, §§ 13231(a), 13232(c), 
Aug. 10, 1993, 107 Stat. 495, 502; Pub. L. 104–188, 
title I, § 1501(a)(1), Aug. 20, 1996, 110 Stat. 1825; 
Pub. L. 105–34, title XI, § 1112(a)(1), Aug. 5, 1997, 
111 Stat. 969; Pub. L. 108–357, title IV, § 413(c)(16), 
Oct. 22, 2004, 118 Stat. 1508; Pub. L. 110–172, 
§ 11(g)(13), Dec. 29, 2007, 121 Stat. 2490.) 

REFERENCES IN TEXT 

The Tax Reduction Act of 1975, referred to in subsec. 
(a)(1)(A)(ii), is Pub. L. 94–12, Mar. 29, 1975, 89 Stat. 26, as 
amended, which was enacted Mar. 29, 1975. For com-
plete classification of this Act to the Code, see Short 
Title of 1975 Amendment note set out under section 1 of 
this title and Tables. 

AMENDMENTS 

2007—Subsecs. (c), (d). Pub. L. 110–172 redesignated 
subsec. (d) as (c) and struck out heading and text of 
former subsec. (c). Text read as follows: 

‘‘(1) IN GENERAL.—The foreign trade income of a FSC 
and any deductions which are apportioned or allocated 

to such income shall not be taken into account under 
this subpart. 

‘‘(2) FOREIGN TRADE INCOME.—For purposes of this 
subsection, the term ‘foreign trade income’ has the 
meaning given such term by section 923(b), but does not 
include section 923(a)(2) non-exempt income (within the 
meaning of section 927(d)(6)).’’ 

2004—Subsecs. (c) to (f). Pub. L. 108–357 redesignated 
subsecs. (e) and (f) as (c) and (d), respectively, and 
struck out former subsecs. (c) and (d), which related to 
coordination of provisions with election of a foreign in-
vestment company to distribute income and coordina-
tion with foreign personal holding company provisions, 
respectively. 

1997—Subsec. (a)(2). Pub. L. 105–34 inserted concluding 
provisions ‘‘For purposes of subparagraph (B), any gain 
included in the gross income of any person as a divi-
dend under section 1248 shall be treated as a distribu-
tion received by such person with respect to the stock 
involved.’’ 

1996—Subsec. (a)(1)(A) to (C). Pub. L. 104–188 inserted 
‘‘and’’ at end of subpar. (A), substituted period for 
‘‘; and’’ at end of subpar. (B), and struck out subpar. (C) 
which read as follows: ‘‘the amount determined under 
section 956A with respect to such shareholder for such 
year (but only to the extent not excluded from gross in-
come under section 959(a)(3)).’’ 

1993—Subsec. (a)(1)(B). Pub. L. 103–66, § 13232(c)(1), 
substituted ‘‘the amount determined under section 956 
with respect to such shareholder for such year (but 
only to the extent not excluded from gross income 
under section 959(a)(2)); and’’ for ‘‘his pro rata share 
(determined under section 956(a)(2)) of the corporation’s 
increase in earnings invested in United States property 
for such year (but only to the extent not excluded from 
gross income under section 959(a)(2)); and’’. 

Subsec. (a)(1)(C). Pub. L. 103–66, § 13231(a), added sub-
par. (C). 

Subsec. (a)(4). Pub. L. 103–66, § 13232(c)(2), struck out 
heading and text of par. (4). Text read as follows: ‘‘For 
purposes of paragraph (1)(B), the pro rata share of any 
United States shareholder in the increase of the earn-
ings of a controlled foreign corporation invested in 
United States property shall not exceed an amount (A) 
which bears the same ratio to his pro rata share of such 
increase (as determined under section 956(a)(2)) for the 
taxable year, as (B) the part of such year during which 
the corporation is a controlled foreign corporation 
bears to the entire year.’’ 

1988—Subsec. (b). Pub. L. 100–647 substituted ‘‘section 
957(c)’’ for ‘‘section 957(d)’’. 

1986—Subsec. (e)(1). Pub. L. 99–514, § 1876(c)(2), struck 
out last sentence which read as follows: ‘‘For purposes 
of the preceding sentence, income described in para-
graph (2) or (3) of section 921(d) shall be treated as de-
rived from sources within the United States.’’ 

Subsec. (f). Pub. L. 99–514, § 1235(c), added subsec. (f). 
1984—Subsec. (d). Pub. L. 98–369, § 132(c)(1), amended 

subsec. (d) generally, substituting provision that, if a 
United States shareholder is required to include in 
gross income an amount under both subsec. (a)(1)(A)(ii) 
of this section and section 551(b) of this title, such 
amount be included only under subsec. (a)(1)(A)(ii) of 
this section for provision that, if a United States share-
holder is subject to tax under section 551(b) of this 
title, such shareholder not be required to include as 
gross income any amount under subsec. (a) of this sec-
tion. 

Subsec. (e). Pub. L. 98–369, § 801(d)(4), added subsec. 
(e). 

1976—Subsec. (a)(1). Pub. L. 94–455 struck out ‘‘begin-
ning after December 31, 1962’’ after ‘‘during any taxable 
year’’. 

1975—Subsec. (a)(1)(A)(i). Pub. L. 94–12, § 602(a)(3)(B), 
struck out ‘‘except as provided in section 963,’’ before 
‘‘his pro rata share’’. 

Subsec. (a)(1)(A)(ii). Pub. L. 94–12, § 602(c)(3), sub-
stituted ‘‘(determined under section 955(a)(3) as in ef-
fect before the enactment of the Tax Reduction Act of 
1975)’’ for ‘‘(determined under section 955(a)(3))’’. 
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Subsec. (a)(1)(A)(iii). Pub. L. 94–12, § 602(d)(2)(A), 
added cl. (iii). 

Subsec. (a)(3). Pub. L. 94–12, § 602(c)(4), (d)(2)(B), sub-
stituted ‘‘paragraph (i)(A)(iii)’’ for ‘‘paragraph 
(1)(A)(ii)’’ and ‘‘foreign base company shipping oper-
ations’’ for ‘‘less developed countries’’. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
2004, and to taxable years of United States shareholders 
with or within which such taxable years of foreign cor-
porations end, see section 413(d)(1) of Pub. L. 108–357, 
set out as an Effective and Termination Dates of 2004 
Amendments note under section 1 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1112(a)(2) of Pub. L. 105–34 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to dispositions after the date of the 
enactment of this Act [Aug. 5, 1997].’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
1996, and to taxable years of United States shareholders 
within which or with which such taxable years of for-
eign corporations end, see section 1501(d) of Pub. L. 
104–188, set out as a note under section 904 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13231(e) of Pub. L. 103–66 provided that: ‘‘The 
amendments made by this section [enacting section 
956A of this title and amending this section and sec-
tions 959, 989, 1293, 1296, and 1297 of this title] shall 
apply to taxable years of foreign corporations begin-
ning after September 30, 1993, and to taxable years of 
United States shareholders in which or with which such 
taxable years of foreign corporations end.’’ 

Section 13232(d) of Pub. L. 103–66 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and section 956 of this title] shall apply to taxable 
years of controlled foreign corporations beginning after 
September 30, 1993, and to taxable years of United 
States shareholders in which or with which such tax-
able years of controlled foreign corporations end.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1235(c) of Pub. L. 99–514 appli-
cable to taxable years of foreign corporations begin-
ning after Dec. 31, 1986, see section 1235(h) of Pub. L. 
99–514, set out as an Effective Date note under section 
1291 of this title. 

Amendment by section 1876(c)(2) of Pub. L. 99–514 ef-
fective, except as otherwise provided, as if included in 
the provisions of the Tax Reform Act of 1984, Pub. L. 
98–369, div. A, to which such amendment relates, see 
section 1881 of Pub. L. 99–514, set out as a note under 
section 48 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 132(d)(2)(A) of Pub. L. 98–369 provided that: 
‘‘The amendment made by paragraph (1) of subsection 
(c) [amending this section] shall apply to taxable years 
of United States shareholders beginning after the date 
of the enactment of this Act [July 18, 1984].’’ 

Amendment by section 801(d)(4) of Pub. L. 98–369 ap-
plicable to transactions after Dec. 31, 1984, in taxable 
years ending after such date, see section 805(a)(1) of 
Pub. L. 98–369, as amended, set out as a note under sec-
tion 245 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–12 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
1975, and to taxable years of United States shareholders 
(within the meaning of 951(b) of this title) within which 
or with which such taxable years of such foreign cor-
porations end, see section 602(f) of Pub. L. 94–12, set out 
as an Effective Date note under section 955 of this title. 

EFFECTIVE DATE 

Section 12(c) of Pub. L. 87–834 provided that: ‘‘The 
amendments made by this section [enacting this sec-
tion and sections 952 to 964 and 970 to 972 of this title 
and amending sections 901, 904, and 1016 of this title] 
shall apply with respect to taxable years of foreign cor-
porations beginning after December 31, 1962, and to tax-
able year of United States shareholders within which or 
with which such taxable years of such foreign corpora-
tions end.’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

§ 952. Subpart F income defined 

(a) In general 

For purposes of this subpart, the term ‘‘sub-
part F income’’ means, in the case of any con-
trolled foreign corporation, the sum of— 

(1) insurance income (as defined under sec-
tion 953), 

(2) the foreign base company income (as de-
termined under section 954), 

(3) an amount equal to the product of— 
(A) the income of such corporation other 

than income which— 
(i) is attributable to earnings and profits 

of the foreign corporation included in the 
gross income of a United States person 
under section 951 (other than by reason of 
this paragraph), or 

(ii) is described in subsection (b), 

multiplied by 
(B) the international boycott factor (as de-

termined under section 999), 

(4) the sum of the amounts of any illegal 
bribes, kickbacks, or other payments (within 
the meaning of section 162(c)) paid by or on be-
half of the corporation during the taxable year 
of the corporation directly or indirectly to an 
official, employee, or agent in fact of a govern-
ment, and 

(5) the income of such corporation derived 
from any foreign country during any period 
during which section 901(j) applies to such for-
eign country. 

The payments referred to in paragraph (4) are 
payments which would be unlawful under the 
Foreign Corrupt Practices Act of 1977 if the 
payor were a United States person. For purposes 
of paragraph (5), the income described therein 
shall be reduced, under regulations prescribed 
by the Secretary, so as to take into account de-
ductions (including taxes) properly allocable to 
such income. 
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(b) Exclusion of United States income 

In the case of a controlled foreign corporation, 
subpart F income does not include any item of 
income from sources within the United States 
which is effectively connected with the conduct 
by such corporation of a trade or business with-
in the United States unless such item is exempt 
from taxation (or is subject to a reduced rate of 
tax) pursuant to a treaty obligation of the 
United States. For purposes of this subsection, 
any exemption (or reduction) with respect to the 
tax imposed by section 884 shall not be taken 
into account. 

(c) Limitation 

(1) In general 

(A) Subpart F income limited to current 
earnings and profits 

For purposes of subsection (a), the subpart 
F income of any controlled foreign corpora-
tion for any taxable year shall not exceed 
the earnings and profits of such corporation 
for such taxable year. 

(B) Certain prior year deficits may be taken 
into account 

(i) In general 

The amount included in the gross in-
come of any United States shareholder 
under section 951(a)(1)(A)(i) for any taxable 
year and attributable to a qualified activ-
ity shall be reduced by the amount of such 
shareholder’s pro rata share of any quali-
fied deficit. 

(ii) Qualified deficit 

The term ‘‘qualified deficit’’ means any 
deficit in earnings and profits of the con-
trolled foreign corporation for any prior 
taxable year which began after December 
31, 1986, and for which the controlled for-
eign corporation was a controlled foreign 
corporation; but only to the extent such 
deficit— 

(I) is attributable to the same qualified 
activity as the activity giving rise to the 
income being offset, and 

(II) has not previously been taken into 
account under this subparagraph. 

In determining the deficit attributable to 
qualified activities described in subclause 
(II) or (III) of clause (iii), deficits in earn-
ings and profits (to the extent not pre-
viously taken into account under this sec-
tion) for taxable years beginning after 1962 
and before 1987 also shall be taken into ac-
count. In the case of the qualified activity 
described in clause (iii)(I), the rule of the 
preceding sentence shall apply, except that 
‘‘1982’’ shall be substituted for ‘‘1962’’. 

(iii) Qualified activity 

For purposes of this paragraph, the term 
‘‘qualified activity’’ means any activity 
giving rise to— 

(I) foreign base company oil related in-
come, 

(II) foreign base company sales income, 
(III) foreign base company services in-

come, 
(IV) in the case of a qualified insurance 

company, insurance income or foreign 
personal holding company income, or 

(V) in the case of a qualified financial 
institution, foreign personal holding 
company income. 

(iv) Pro rata share 

For purposes of this paragraph, the 
shareholder’s pro rata share of any deficit 
for any prior taxable year shall be deter-
mined under rules similar to rules under 
section 951(a)(2) for whichever of the fol-
lowing yields the smaller share: 

(I) the close of the taxable year, or 
(II) the close of the taxable year in 

which the deficit arose. 

(v) Qualified insurance company 

For purposes of this subparagraph, the 
term ‘‘qualified insurance company’’ 
means any controlled foreign corporation 
predominantly engaged in the active con-
duct of an insurance business in the tax-
able year and in the prior taxable years in 
which the deficit arose. 

(vi) Qualified financial institution 

For purposes of this paragraph, the term 
‘‘qualified financial institution’’ means 
any controlled foreign corporation pre-
dominantly engaged in the active conduct 
of a banking, financing, or similar busi-
ness in the taxable year and in the prior 
taxable year in which the deficit arose. 

(vii) Special rules for insurance income 

(I) In general 

An election may be made under this 
clause to have section 953(a) applied for 
purposes of this title without regard to 
the same country exception under para-
graph (1)(A) thereof. Such election, once 
made, may be revoked only with the con-
sent of the Secretary. 

(II) Special rules for affiliated groups 

In the case of an affiliated group of 
corporations (within the meaning of sec-
tion 1504 but without regard to section 
1504(b)(3) and by substituting ‘‘more than 
50 percent’’ for ‘‘at least 80 percent’’ each 
place it appears), no election may be 
made under subclause (I) for any con-
trolled foreign corporation unless such 
election is made for all other controlled 
foreign corporations who are members of 
such group and who were created or or-
ganized under the laws of the same coun-
try as such controlled foreign corpora-
tion. For purposes of clause (v), in deter-
mining whether any controlled corpora-
tion described in the preceding sentence 
is a qualified insurance company, all 
such corporations shall be treated as 1 
corporation. 

(C) Certain deficits of member of the same 
chain of corporations may be taken into 
account 

(i) In general 

A controlled foreign corporation may 
elect to reduce the amount of its subpart F 
income for any taxable year which is at-
tributable to any qualified activity by the 
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amount of any deficit in earnings and prof-
its of a qualified chain member for a tax-
able year ending with (or within) the tax-
able year of such controlled foreign cor-
poration to the extent such deficit is at-
tributable to such activity. To the extent 
any deficit reduces subpart F income 
under the preceding sentence, such deficit 
shall not be taken into account under sub-
paragraph (B). 

(ii) Qualified chain member 

For purposes of this subparagraph, the 
term ‘‘qualified chain member’’ means, 
with respect to any controlled foreign cor-
poration, any other corporation which is 
created or organized under the laws of the 
same foreign country as the controlled for-
eign corporation but only if— 

(I) all the stock of such other corpora-
tion (other than directors’ qualifying 
shares) is owned at all times during the 
taxable year in which the deficit arose 
(directly or through 1 or more corpora-
tions other than the common parent) by 
such controlled foreign corporation, or 

(II) all the stock of such controlled for-
eign corporation (other than directors’ 
qualifying shares) is owned at all times 
during the taxable year in which the def-
icit arose (directly or through 1 or more 
corporations other than the common 
parent) by such other corporation. 

(iii) Coordination 

This subparagraph shall be applied after 
subparagraphs (A) and (B). 

(2) Recharacterization in subsequent taxable 
years 

If the subpart F income of any controlled 
foreign corporation for any taxable year was 
reduced by reason of paragraph (1)(A), any ex-
cess of the earnings and profits of such cor-
poration for any subsequent taxable year over 
the subpart F income of such foreign corpora-
tion for such taxable year shall be re-
characterized as subpart F income under rules 
similar to the rules applicable under section 
904(f)(5). 

(3) Special rule for determining earnings and 
profits 

For purposes of this subsection, earnings and 
profits of any controlled foreign corporation 
shall be determined without regard to para-
graphs (4), (5), and (6) of section 312(n). Under 
regulations, the preceding sentence shall not 
apply to the extent it would increase earnings 
and profits by an amount which was pre-
viously distributed by the controlled foreign 
corporation. 

(d) Income derived from foreign country 

The Secretary shall prescribe such regulations 
as may be necessary or appropriate to carry out 
the purposes of subsection (a)(5), including regu-
lations which treat income paid through 1 or 
more entities as derived from a foreign country 
to which section 901(j) applies if such income 
was, without regard to such entities, derived 
from such country. 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1008; amended Pub. L. 89–809, title I, 

§ 104(j), Nov. 13, 1966, 80 Stat. 1562; Pub. L. 94–455, 
title X, §§ 1062, 1065(a)(1), title XIX, 
§ 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1650, 1653, 
1834; Pub. L. 97–248, title II, § 288(b)(1), Sept. 3, 
1982, 96 Stat. 571; Pub. L. 99–509, title VIII, 
§ 8041(b), Oct. 21, 1986, 100 Stat. 1963; Pub. L. 
99–514, title XII, § 1221(b)(3)(A), (f), title XVIII, 
§ 1876(c)(1), Oct. 22, 1986, 100 Stat. 2552, 2554, 2898; 
Pub. L. 100–647, title I, § 1012(i)(16), (22)–(25)(A), 
title VI, § 6131(a), Nov. 10, 1988, 102 Stat. 
3510–3512, 3720; Pub. L. 105–34, title XI, 
§ 1112(c)(1), Aug. 5, 1997, 111 Stat. 969; Pub. L. 
108–357, title IV, § 415(c)(1), Oct. 22, 2004, 118 Stat. 
1511; Pub. L. 109–135, title IV, § 412(kk), Dec. 21, 
2005, 119 Stat. 2639; Pub. L. 110–172, § 11(g)(14), 
Dec. 29, 2007, 121 Stat. 2490.) 

REFERENCES IN TEXT 

The Foreign Corrupt Practices Act of 1977, referred to 
in subsec. (a), is title I of Pub. L. 95–213, Dec. 19, 1977, 
91 Stat. 1494, as amended, which enacted sections 78dd–1 
to 78dd–3 of Title 15, Commerce and Trade, and amend-
ed sections 78m and 78ff of Title 15. For complete classi-
fication of this Act to the Code, see Short Title of 1977 
Amendment note set out under section 78a of Title 15 
and Tables. 

AMENDMENTS 

2007—Subsec. (b). Pub. L. 110–172 struck out second 
sentence which read as follows: ‘‘For purposes of the 
preceding sentence, income described in paragraph (2) 
or (3) of section 921(d) shall be treated as derived from 
sources within the United States.’’ 

2005—Subsec. (c)(1)(B)(ii). Pub. L. 109–135 substituted 
‘‘subclause (II) or (III) of clause (iii)’’ for ‘‘clause 
(iii)(III) or (IV)’’ and ‘‘clause (iii)(I)’’ for ‘‘clause 
(iii)(II)’’ in concluding provisions. 

2004—Subsec. (c)(1)(B)(iii). Pub. L. 108–357 redesig-
nated subcls. (II) to (VI) as (I) to (V), respectively, and 
struck out former subcl. (I) which read as follows: ‘‘for-
eign base company shipping income,’’. 

1997—Subsec. (b). Pub. L. 105–34 inserted at end ‘‘For 
purposes of this subsection, any exemption (or reduc-
tion) with respect to the tax imposed by section 884 
shall not be taken into account.’’ 

1988—Subsec. (c)(1)(B)(ii). Pub. L. 100–647, § 1012(i)(24), 
inserted at end ‘‘In determining the deficit attributable 
to qualified activities described in clause (iii)(III) or 
(IV), deficits in earnings and profits (to the extent not 
previously taken into account under this section) for 
taxable years beginning after 1962 and before 1987 also 
shall be taken into account. In the case of the qualified 
activity described in clause (iii)(II), the rule of the pre-
ceding sentence shall apply, except that ‘1982’ shall be 
substituted for ‘1962’.’’ 

Subsec. (c)(1)(B)(iii)(III) to (VI). Pub. L. 100–647, 
§ 1012(i)(22), (23), added subcls. (III) and (IV), redesig-
nated former subcl. (III) as (V) and substituted ‘‘insur-
ance income or foreign personal holding company in-
come,’’ for ‘‘insurance income’’, and redesignated 
former subcl. (IV) as (VI). 

Subsec. (c)(1)(B)(vii). Pub. L. 100–647, § 6131(a), added 
cl. (vii). 

Subsec. (c)(1)(C). Pub. L. 100–647, § 1012(i)(25)(A), added 
subpar. (C). 

Subsec. (c)(3). Pub. L. 100–647, § 1012(i)(16), added par. 
(3). 

1986—Subsec. (a). Pub. L. 99–509, § 8041(b)(1), added 
par. (5) and last sentence. 

Subsec. (a)(1). Pub. L. 99–514, § 1221(b)(3)(A), amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: ‘‘the income derived from the insurance of 
United States risks (as determined under section 953), 
and’’. 

Subsec. (b). Pub. L. 99–514, § 1876(c)(1), inserted last 
sentence. 

Subsec. (c). Pub. L. 99–514, § 1221(f), added subsec. (c) 
and struck out former subsec. (c) which read as follows: 
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‘‘For purposes of subsection (a), the subpart F income 
of any controlled foreign corporation for any taxable 
year shall not exceed the earnings and profits of such 
corporation for such year reduced by the amount (if 
any) by which— 

‘‘(1) an amount equal to— 
‘‘(A) the sum of the deficits in earnings and prof-

its for prior taxable years beginning after December 
31, 1962, plus 

‘‘(B) the sum of the deficits in earnings and prof-
its for taxable years beginning after December 31, 
1959, and before January 1, 1963 (reduced by the sum 
of the earnings and profits for such taxable years); 
exceeds 
‘‘(2) an amount equal to the sum of the earnings 

and profits for prior taxable years beginning after De-
cember 31, 1962, allocated to other earnings and prof-
its under section 959(c)(3). 

For purposes of the preceding sentence, any deficit in 
earnings and profits for any prior taxable year shall be 
taken into account under paragraph (1) for any taxable 
year only to the extent it has not been taken into ac-
count under such paragraph for any preceding taxable 
year to reduce earnings and profits of such preceding 
year.’’ 

Subsec. (d). Pub. L. 99–509, § 8041(b)(2), added subsec. 
(d). 

Pub. L. 99–514, § 1221(f), struck out subsec. (d), special 
rule in case of indirect ownership, which read as fol-
lows: ‘‘For purposes of subsection (c), if— 

‘‘(1) a United States shareholder owns (within the 
meaning of section 958(a)) stock of a foreign corpora-
tion, and by reason of such ownership owns (within 
the meaning of such section) stock of any other for-
eign corporation, and 

‘‘(2) any of such foreign corporations has a deficit 
in earnings and profits for the taxable year, 

then the earnings and profits for the taxable year of 
each such foreign corporation which is a controlled for-
eign corporation shall, with respect to such United 
States shareholder, be properly reduced to take into ac-
count any deficit described in paragraph (2) in such 
manner as the Secretary shall prescribe by regula-
tions.’’ 

1982—Subsec. (a). Pub. L. 97–248 inserted provision 
that the payments referred to in par. (4) are payments 
which would be unlawful under the Foreign Corrupt 
Practices Act of 1977 if the payor were a United States 
person. 

1976—Subsec. (a)(3). Pub. L. 94–455, § 1062(a), added par. 
(3). 

Subsec. (a)(4). Pub. L. 94–455, § 1065(a)(1), added par. 
(4). 

Subsec. (d). Pub. L. 94–455, § 1906(b)(13)(A), struck out 
‘‘or his delegate’’ after ‘‘Secretary’’. 

1966—Subsec. (b). Pub. L. 89–809 substituted ‘‘In the 
case of a controlled foreign corporation, subpart F in-
come does not include any item of income from sources 
within the United States which is effectively connected 
with the conduct by such corporation of a trade or busi-
ness within the United States unless such item is ex-
empt from taxation (or is subject to a reduced rate of 
tax) pursuant to a treaty obligation of the United 
States’’ for ‘‘Subpart F income does not include any 
item includible in gross income under this chapter 
(other than this subpart) as income derived from 
sources within the United States of a foreign corpora-
tion engaged in trade or business in the United States’’. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title IV, § 415(d), Oct. 22, 2004, 118 Stat. 
1511, provided that: ‘‘The amendments made by this 
section [amending this section and section 954 of this 
title] shall apply to taxable years of foreign corpora-
tions beginning after December 31, 2004, and to taxable 
years of United States shareholders with or within 
which such taxable years of foreign corporations end.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1112(c)(2) of Pub. L. 105–34 provided that: 
‘‘The amendment made by paragraph (1) [amending this 

section] shall apply to taxable years beginning after 
December 31, 1986.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by section 1012(i)(16), (22)–(25)(A) of Pub. 
L. 100–647 effective, except as otherwise provided, as if 
included in the provision of the Tax Reform Act of 1986, 
Pub. L. 99–514, to which such amendment relates, see 
section 1019(a) of Pub. L. 100–647, set out as a note 
under section 1 of this title. 

Section 6131(b) of Pub. L. 100–647 provided that: ‘‘The 
amendment made by this section [amending this sec-
tion] shall take effect as if included in the amendments 
made by section 1221(f) of the Reform Act [Pub. L. 
99–514].’’ 

EFFECTIVE DATE OF 1986 AMENDMENTS 

Amendment by section 1221(b)(3)(A), (f) of Pub. L. 
99–514 applicable to taxable years of foreign corpora-
tions beginning after Dec. 31, 1986, except as otherwise 
provided, see section 1221(g) of Pub. L. 99–514, set out as 
a note under section 954 of this title. 

Amendment by section 1876(c)(1) of Pub. L. 99–514 ef-
fective, except as otherwise provided, as if included in 
the provisions of the Tax Reform Act of 1984, Pub. L. 
98–369, div. A, to which such amendment relates, see 
section 1881 of Pub. L. 99–514, set out as a note under 
section 48 of this title. 

Amendment by Pub. L. 99–509 effective Jan. 1, 1987, 
see section 8041(c) of Pub. L. 99–509, set out as a note 
under section 901 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–248 applicable to payments 
made after Sept. 3, 1982, see section 288(c) of Pub. L. 
97–248, set out as a note under section 162 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1062 of Pub. L. 94–455 applica-
ble to participation in or cooperation with an inter-
national boycott more than 30 days after Oct. 4, 1976, 
see section 1066(a) of Pub. L. 94–455, set out as a note 
under section 908 of this title. 

Section 1066(b) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendments made by section 1065 [amending this 
section and sections 995 and 964 of this title] apply to 
payments described in section 162(c) of the Internal 
Revenue Code of 1986 [formerly I.R.C. 1954] made more 
than 30 days after the date of enactment of this Act 
[Oct. 4, 1976].’’ 

EFFECTIVE DATE OF 1966 AMENDMENT 

Amendment by Pub. L. 89–809 applicable with respect 
to taxable years beginning after Dec. 31, 1966, see sec-
tion 104(n) of Pub. L. 89–809, set out as a note under sec-
tion 11 of this title. 

DETERMINATION OF CORPORATE EARNINGS AND PROFITS 
FOR PURPOSES OF APPLYING SUBSECTION (c)(1)(A) 

Section 1012(i)(6) of Pub. L. 100–647 provided that: 
‘‘For purposes of applying section 952(c)(1)(A) of the 
1986 Code, the earnings and profits of any corporation 
shall be determined without regard to any increase in 
earnings and profits under section 1023(e)(3)(C) of the 
Reform Act [Pub. L. 99–514, set out as an Effective Date 
note under section 846 of this title].’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 
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§ 953. Insurance income 

(a) Insurance income 

(1) In general 

For purposes of section 952(a)(1), the term 
‘‘insurance income’’ means any income 
which— 

(A) is attributable to the issuing (or rein-
suring) of an insurance or annuity contract, 
and 

(B) would (subject to the modifications 
provided by subsection (b)) be taxed under 
subchapter L of this chapter if such income 
were the income of a domestic insurance 
company. 

(2) Exception 

Such term shall not include any exempt in-
surance income (as defined in subsection (e)). 

(b) Special rules 

For purposes of subsection (a)— 
(1) The following provisions of subchapter L 

shall not apply: 
(A) The small life insurance company de-

duction. 
(B) Section 805(a)(5) (relating to operations 

loss deduction). 
(C) Section 832(c)(5) (relating to certain 

capital losses). 

(2) The items referred to in— 
(A) section 803(a)(1) (relating to gross 

amount of premiums and other consider-
ations), 

(B) section 803(a)(2) (relating to net de-
crease in reserves), 

(C) section 805(a)(2) (relating to net in-
crease in reserves), and 

(D) section 832(b)(4) (relating to premiums 
earned on insurance contracts), 

shall be taken into account only to the extent 
they are in respect of any reinsurance or the 
issuing of any insurance or annuity contract 
described in subsection (a)(1). 

(3) Reserves for any insurance or annuity 
contract shall be determined in the same man-
ner as under section 954(i). 

(4) All items of income, expenses, losses, and 
deductions shall be properly allocated or ap-
portioned under regulations prescribed by the 
Secretary. 

(c) Special rule for certain captive insurance 
companies 

(1) In general 

For purposes only of taking into account re-
lated person insurance income— 

(A) the term ‘‘United States shareholder’’ 
means, with respect to any foreign corpora-
tion, a United States person (as defined in 
section 957(c)) who owns (within the mean-
ing of section 958(a)) any stock of the foreign 
corporation, 

(B) the term ‘‘controlled foreign corpora-
tion’’ has the meaning given to such term by 
section 957(a) determined by substituting ‘‘25 
percent or more’’ for ‘‘more than 50 per-
cent’’, and 

(C) the pro rata share referred to in section 
951(a)(1)(A)(i) shall be determined under 
paragraph (5) of this subsection. 

(2) Related person insurance income 

For purposes of this subsection, the term 
‘‘related person insurance income’’ means any 
insurance income (within the meaning of sub-
section (a)) attributable to a policy of insur-
ance or reinsurance with respect to which the 
person (directly or indirectly) insured is a 
United States shareholder in the foreign cor-
poration or a related person to such a share-
holder. 

(3) Exceptions 

(A) Corporations not held by insureds 

Paragraph (1) shall not apply to any for-
eign corporation if at all times during the 
taxable year of such foreign corporation— 

(i) less than 20 percent of the total com-
bined voting power of all classes of stock 
of such corporation entitled to vote, and 

(ii) less than 20 percent of the total value 
of such corporation, 

is owned (directly or indirectly under the 
principles of section 883(c)(4)) by persons 
who are (directly or indirectly) insured 
under any policy of insurance or reinsurance 
issued by such corporation or who are relat-
ed persons to any such person. 

(B) De minimis exception 

Paragraph (1) shall not apply to any for-
eign corporation for a taxable year of such 
corporation if the related person insurance 
income (determined on a gross basis) of such 
corporation for such taxable year is less 
than 20 percent of its insurance income (as 
so determined) for such taxable year deter-
mined without regard to those provisions of 
subsection (a)(1) which limit insurance in-
come to income from countries other than 
the country in which the corporation was 
created or organized. 

(C) Election to treat income as effectively 
connected 

Paragraph (1) shall not apply to any for-
eign corporation for any taxable year if— 

(i) such corporation elects (at such time 
and in such manner as the Secretary may 
prescribe)— 

(I) to treat its related person insurance 
income for such taxable year as income 
effectively connected with the conduct 
of a trade or business in the United 
States, and 

(II) to waive all benefits (other than 
with respect to section 884) with respect 
to related person insurance income 
granted by the United States under any 
treaty between the United States and 
any foreign country, and 

(ii) such corporation meets such require-
ments as the Secretary shall prescribe to 
ensure that the tax imposed by this chap-
ter on such income is paid. 

An election under this subparagraph made 
for any taxable year shall not be effective if 
the corporation (or any predecessor thereof) 
was a disqualified corporation for the tax-
able year for which the election was made or 
for any prior taxable year beginning after 
1986. 
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(D) Special rules for subparagraph (C) 

(i) Period during which election in effect 

(I) In general 

Except as provided in subclause (II), 
any election under subparagraph (C) 
shall apply to the taxable year for which 
made and all subsequent taxable years 
unless revoked with the consent of the 
Secretary. 

(II) Termination 

If a foreign corporation which made an 
election under subparagraph (C) for any 
taxable year is a disqualified corporation 
for any subsequent taxable year, such 
election shall not apply to any taxable 
year beginning after such subsequent 
taxable year. 

(ii) Exemption from tax imposed by section 
4371 

The tax imposed by section 4371 shall not 
apply with respect to any related person 
insurance income treated as effectively 
connected with the conduct of a trade or 
business within the United States under 
subparagraph (C). 

(E) Disqualified corporation 

For purposes of this paragraph the term 
‘‘disqualified corporation’’ means, with re-
spect to any taxable year, any foreign cor-
poration which is a controlled foreign cor-
poration for an uninterrupted period of 30 
days or more during such taxable year (de-
termined without regard to this subsection) 
but only if a United States shareholder (de-
termined without regard to this subsection) 
owns (within the meaning of section 958(a)) 
stock in such corporation at some time dur-
ing such taxable year. 

(4) Treatment of mutual insurance companies 

In the case of a mutual insurance company— 
(A) this subsection shall apply, 
(B) policyholders of such company shall be 

treated as shareholders, and 
(C) appropriate adjustments in the applica-

tion of this subpart shall be made under reg-
ulations prescribed by the Secretary. 

(5) Determination of pro rata share 

(A) In general 

The pro rata share determined under this 
paragraph for any United States shareholder 
is the lesser of— 

(i) the amount which would be deter-
mined under paragraph (2) of section 951(a) 
if— 

(I) only related person insurance in-
come were taken into account, 

(II) stock owned (within the meaning 
of section 958(a)) by United States share-
holders on the last day of the taxable 
year were the only stock in the foreign 
corporation, and 

(III) only distributions received by 
United States shareholders were taken 
into account under subparagraph (B) of 
such paragraph (2), or 

(ii) the amount which would be deter-
mined under paragraph (2) of section 951(a) 

if the entire earnings and profits of the 
foreign corporation for the taxable year 
were subpart F income. 

(B) Coordination with other provisions 

The Secretary shall prescribe regulations 
providing for such modifications to the pro-
visions of this subpart as may be necessary 
or appropriate by reason of subparagraph 
(A). 

(6) Related person 

For purposes of this subsection— 

(A) In general 

Except as provided in subparagraph (B), 
the term ‘‘related person’’ has the meaning 
given such term by section 954(d)(3). 

(B) Treatment of certain liability insurance 
policies 

In the case of any policy of insurance cov-
ering liability arising from services per-
formed as a director, officer, or employee of 
a corporation or as a partner or employee of 
a partnership, the person performing such 
services and the entity for which such serv-
ices are performed shall be treated as related 
persons. 

(7) Coordination with section 1248 

For purposes of section 1248, if any person is 
(or would be but for paragraph (3)) treated 
under paragraph (1) as a United States share-
holder with respect to any foreign corporation 
which would be taxed under subchapter L if it 
were a domestic corporation and which is (or 
would be but for paragraph (3)) treated under 
paragraph (1) as a controlled foreign corpora-
tion— 

(A) such person shall be treated as meeting 
the stock ownership requirements of section 
1248(a)(2) with respect to such foreign cor-
poration, and 

(B) such foreign corporation shall be treat-
ed as a controlled foreign corporation. 

(8) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary to carry out the 
purposes of this subsection, including— 

(A) regulations preventing the avoidance 
of this subsection through cross insurance 
arrangements or otherwise, and 

(B) regulations which may provide that a 
person will not be treated as a United States 
shareholder under paragraph (1) with respect 
to any foreign corporation if neither such 
person (nor any related person to such per-
son) is (directly or indirectly) insured under 
any policy of insurance or reinsurance is-
sued by such foreign corporation. 

(d) Election by foreign insurance company to be 
treated as domestic corporation 

(1) In general 

If— 
(A) a foreign corporation is a controlled 

foreign corporation (as defined in section 
957(a) by substituting ‘‘25 percent or more’’ 
for ‘‘more than 50 percent’’ and by using the 
definition of United States shareholder 
under 953(c)(1)(A)), 
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(B) such foreign corporation would qualify 
under part I or II of subchapter L for the 
taxable year if it were a domestic corpora-
tion, 

(C) such foreign corporation meets such re-
quirements as the Secretary shall prescribe 
to ensure that the taxes imposed by this 
chapter on such foreign corporation are 
paid, and 

(D) such foreign corporation makes an 
election to have this paragraph apply and 
waives all benefits to such corporation 
granted by the United States under any 
treaty, 

for purposes of this title, such corporation 
shall be treated as a domestic corporation. 

(2) Period during which election is in effect 

(A) In general 

Except as provided in subparagraph (B), an 
election under paragraph (1) shall apply to 
the taxable year for which made and all sub-
sequent taxable years unless revoked with 
the consent of the Secretary. 

(B) Termination 

If a corporation which made an election 
under paragraph (1) for any taxable year 
fails to meet the requirements of subpara-
graphs (A), (B), and (C), of paragraph (1) for 
any subsequent taxable year, such election 
shall not apply to any taxable year begin-
ning after such subsequent taxable year. 

(3) Treatment of losses 

If any corporation treated as a domestic cor-
poration under this subsection is treated as a 
member of an affiliated group for purposes of 
chapter 6 (relating to consolidated returns), 
any loss of such corporation shall be treated 
as a dual consolidated loss for purposes of sec-
tion 1503(d) without regard to paragraph (2)(B) 
thereof. 

(4) Effect of election 

(A) In general 

For purposes of section 367, any foreign 
corporation making an election under para-
graph (1) shall be treated as transferring (as 
of the 1st day of the 1st taxable year to 
which such election applies) all of its assets 
to a domestic corporation in connection 
with an exchange to which section 354 ap-
plies. 

(B) Exception for pre-1988 earnings and prof-
it 

(i) In general 

Earnings and profits of the foreign cor-
poration accumulated in taxable years be-
ginning before January 1, 1988, shall not be 
included in the gross income of the persons 
holding stock in such corporation by rea-
son of subparagraph (A). 

(ii) Treatment of distributions 

For purposes of this title, any distribu-
tion made by a corporation to which an 
election under paragraph (1) applies out of 
earnings and profits accumulated in tax-
able years beginning before January 1, 
1988, shall be treated as a distribution 
made by a foreign corporation. 

(iii) Certain rules to continue to apply to 
pre-1988 earnings 

The provisions specified in clause (iv) 
shall be applied without regard to para-
graph (1), except that, in the case of a cor-
poration to which an election under para-
graph (1) applies, only earnings and profits 
accumulated in taxable years beginning 
before January 1, 1988, shall be taken into 
account. 

(iv) Specified provisions 

The provisions specified in this clause 
are: 

(I) Section 1248 (relating to gain from 
certain sales or exchanges of stock in 
certain foreign corporations). 

(II) Subpart F of part III of subchapter 
N to the extent such subpart relates to 
earnings invested in United States prop-
erty or amounts referred to in clause (ii) 
or (iii) of section 951(a)(1)(A). 

(III) Section 884 to the extent the for-
eign corporation reinvested 1987 earnings 
and profits in United States assets. 

(5) Effect of termination 

For purposes of section 367, if— 
(A) an election is made by a corporation 

under paragraph (1) for any taxable year, 
and 

(B) such election ceases to apply for any 
subsequent taxable year, 

such corporation shall be treated as a domes-
tic corporation transferring (as of the 1st day 
of such subsequent taxable year) all of its 
property to a foreign corporation in connec-
tion with an exchange to which section 354 ap-
plies. 

(6) Additional tax on corporation making elec-
tion 

(A) In general 

If a corporation makes an election under 
paragraph (1), the amount of tax imposed by 
this chapter for the 1st taxable year to 
which such election applies shall be in-
creased by the amount determined under 
subparagraph (B). 

(B) Amount of tax 

The amount of tax determined under this 
paragraph shall be equal to the lesser of— 

(i) 3⁄4 of 1 percent of the aggregate 
amount of capital and accumulated sur-
plus of the corporation as of December 31, 
1987, or 

(ii) $1,500,000. 

(e) Exempt insurance income 

For purposes of this section— 

(1) Exempt insurance income defined 

(A) In general 

The term ‘‘exempt insurance income’’ 
means income derived by a qualifying insur-
ance company which— 

(i) is attributable to the issuing (or rein-
suring) of an exempt contract by such 
company or a qualifying insurance com-
pany branch of such company, and 

(ii) is treated as earned by such company 
or branch in its home country for purposes 
of such country’s tax laws. 
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(B) Exception for certain arrangements 

Such term shall not include income attrib-
utable to the issuing (or reinsuring) of an ex-
empt contract as the result of any arrange-
ment whereby another corporation receives 
a substantially equal amount of premiums 
or other consideration in respect of issuing 
(or reinsuring) a contract which is not an ex-
empt contract. 

(C) Determinations made separately 

For purposes of this subsection and section 
954(i), the exempt insurance income and ex-
empt contracts of a qualifying insurance 
company or any qualifying insurance com-
pany branch of such company shall be deter-
mined separately for such company and each 
such branch by taking into account— 

(i) in the case of the qualifying insurance 
company, only items of income, deduction, 
gain, or loss, and activities of such com-
pany not properly allocable or attributable 
to any qualifying insurance company 
branch of such company, and 

(ii) in the case of a qualifying insurance 
company branch, only items of income, de-
duction, gain, or loss and activities prop-
erly allocable or attributable to such 
branch. 

(2) Exempt contract 

(A) In general 

The term ‘‘exempt contract’’ means an in-
surance or annuity contract issued or rein-
sured by a qualifying insurance company or 
qualifying insurance company branch in 
connection with property in, liability aris-
ing out of activity in, or the lives or health 
of residents of, a country other than the 
United States. 

(B) Minimum home country income required 

(i) In general 

No contract of a qualifying insurance 
company or of a qualifying insurance com-
pany branch shall be treated as an exempt 
contract unless such company or branch 
derives more than 30 percent of its net 
written premiums from exempt contracts 
(determined without regard to this sub-
paragraph)— 

(I) which cover applicable home coun-
try risks, and 

(II) with respect to which no policy-
holder, insured, annuitant, or bene-
ficiary is a related person (as defined in 
section 954(d)(3)). 

(ii) Applicable home country risks 

The term ‘‘applicable home country 
risks’’ means risks in connection with 
property in, liability arising out of activ-
ity in, or the lives or health of residents 
of, the home country of the qualifying in-
surance company or qualifying insurance 
company branch, as the case may be, issu-
ing or reinsuring the contract covering the 
risks. 

(C) Substantial activity requirements for 
cross border risks 

A contract issued by a qualifying insur-
ance company or qualifying insurance com-

pany branch which covers risks other than 
applicable home country risks (as defined in 
subparagraph (B)(ii)) shall not be treated as 
an exempt contract unless such company or 
branch, as the case may be— 

(i) conducts substantial activity with re-
spect to an insurance business in its home 
country, and 

(ii) performs in its home country sub-
stantially all of the activities necessary to 
give rise to the income generated by such 
contract. 

(3) Qualifying insurance company 

The term ‘‘qualifying insurance company’’ 
means any controlled foreign corporation 
which— 

(A) is subject to regulation as an insurance 
(or reinsurance) company by its home coun-
try, and is licensed, authorized, or regulated 
by the applicable insurance regulatory body 
for its home country to sell insurance, rein-
surance, or annuity contracts to persons 
other than related persons (within the mean-
ing of section 954(d)(3)) in such home coun-
try, 

(B) derives more than 50 percent of its ag-
gregate net written premiums from the issu-
ance or reinsurance by such controlled for-
eign corporation and each of its qualifying 
insurance company branches of contracts— 

(i) covering applicable home country 
risks (as defined in paragraph (2)) of such 
corporation or branch, as the case may be, 
and 

(ii) with respect to which no policy-
holder, insured, annuitant, or beneficiary 
is a related person (as defined in section 
954(d)(3)), 

except that in the case of a branch, such pre-
miums shall only be taken into account to 
the extent such premiums are treated as 
earned by such branch in its home country 
for purposes of such country’s tax laws, and 

(C) is engaged in the insurance business 
and would be subject to tax under sub-
chapter L if it were a domestic corporation. 

(4) Qualifying insurance company branch 

The term ‘‘qualifying insurance company 
branch’’ means a qualified business unit (with-
in the meaning of section 989(a)) of a con-
trolled foreign corporation if— 

(A) such unit is licensed, authorized, or 
regulated by the applicable insurance regu-
latory body for its home country to sell in-
surance, reinsurance, or annuity contracts 
to persons other than related persons (with-
in the meaning of section 954(d)(3)) in such 
home country, and 

(B) such controlled foreign corporation is a 
qualifying insurance company, determined 
under paragraph (3) as if such unit were a 
qualifying insurance company branch. 

(5) Life insurance or annuity contract 

For purposes of this section and section 954, 
the determination of whether a contract is-
sued by a controlled foreign corporation or a 
qualified business unit (within the meaning of 
section 989(a)) is a life insurance contract or 
an annuity contract shall be made without re-
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gard to sections 72(s), 101(f), 817(h), and 7702 
if— 

(A) such contract is regulated as a life in-
surance or annuity contract by the corpora-
tion’s or unit’s home country, and 

(B) no policyholder, insured, annuitant, or 
beneficiary with respect to the contract is a 
United States person. 

(6) Home country 

For purposes of this subsection, except as 
provided in regulations— 

(A) Controlled foreign corporation 

The term ‘‘home country’’ means, with re-
spect to a controlled foreign corporation, 
the country in which such corporation is 
created or organized. 

(B) Qualified business unit 

The term ‘‘home country’’ means, with re-
spect to a qualified business unit (as defined 
in section 989(a)), the country in which the 
principal office of such unit is located and in 
which such unit is licensed, authorized, or 
regulated by the applicable insurance regu-
latory body to sell insurance, reinsurance, or 
annuity contracts to persons other than re-
lated persons (as defined in section 954(d)(3)) 
in such country. 

(7) Anti-abuse rules 

For purposes of applying this subsection and 
section 954(i)— 

(A) the rules of section 954(h)(7) (other 
than subparagraph (B) thereof) shall apply, 

(B) there shall be disregarded any item of 
income, gain, loss, or deduction of, or de-
rived from, an entity which is not engaged in 
regular and continuous transactions with 
persons which are not related persons, 

(C) there shall be disregarded any change 
in the method of computing reserves a prin-
cipal purpose of which is the acceleration or 
deferral of any item in order to claim the 
benefits of this subsection or section 954(i), 

(D) a contract of insurance or reinsurance 
shall not be treated as an exempt contract 
(and premiums from such contract shall not 
be taken into account for purposes of para-
graph (2)(B) or (3)) if— 

(i) any policyholder, insured, annuitant, 
or beneficiary is a resident of the United 
States and such contract was marketed to 
such resident and was written to cover a 
risk outside the United States, or 

(ii) the contract covers risks located 
within and without the United States and 
the qualifying insurance company or 
qualifying insurance company branch does 
not maintain such contemporaneous 
records, and file such reports, with respect 
to such contract as the Secretary may re-
quire, 

(E) the Secretary may prescribe rules for 
the allocation of contracts (and income from 
contracts) among 2 or more qualifying insur-
ance company branches of a qualifying in-
surance company in order to clearly reflect 
the income of such branches, and 

(F) premiums from a contract shall not be 
taken into account for purposes of paragraph 

(2)(B) or (3) if such contract reinsures a con-
tract issued or reinsured by a related person 
(as defined in section 954(d)(3)). 

For purposes of subparagraph (D), the deter-
mination of where risks are located shall be 
made under the principles of section 953. 

(8) Coordination with subsection (c) 

In determining insurance income for pur-
poses of subsection (c), exempt insurance in-
come shall not include income derived from 
exempt contracts which cover risks other than 
applicable home country risks. 

(9) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
carry out the purposes of this subsection and 
section 954(i). 

(10) Application 

This subsection and section 954(i) shall apply 
only to taxable years of a foreign corporation 
beginning after December 31, 1998, and before 
January 1, 2012, and to taxable years of United 
States shareholders with or within which any 
such taxable year of such foreign corporation 
ends. If this subsection does not apply to a 
taxable year of a foreign corporation begin-
ning after December 31, 2011 (and taxable years 
of United States shareholders ending with or 
within such taxable year), then, notwithstand-
ing the preceding sentence, subsection (a) 
shall be applied to such taxable years in the 
same manner as it would if the taxable year of 
the foreign corporation began in 1998. 

(11) Cross reference 

For income exempt from foreign personal holding 
company income, see section 954(i). 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1008; amended Pub. L. 89–809, title I, 
§ 104(m)(2), Nov. 13, 1966, 80 Stat. 1563; Pub. L. 
94–455, title XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 
Stat. 1834; Pub. L. 98–369, div. A, title II, 
§ 211(b)(13), July 18, 1984, 98 Stat. 755; Pub. L. 
99–514, title XII, § 1221(b)(1), (2), (3)(D), Oct. 22, 
1986, 100 Stat. 2551, 2553; Pub. L. 100–647, title I, 
§ 1012(i)(1)–(3)(B), (4), (5), (7)–(9), (21), title VI, 
§ 6135(a), Nov. 10, 1988, 102 Stat. 3507–3509, 3511, 
3721; Pub. L. 101–239, title VII, § 7816(p), Dec. 19, 
1989, 103 Stat. 2423; Pub. L. 105–277, div. J, title 
I, § 1005(b)(1), (3), Oct. 21, 1998, 112 Stat. 2681–893, 
2681–899; Pub. L. 106–170, title V, § 503(a), (b), Dec. 
17, 1999, 113 Stat. 1921; Pub. L. 107–147, title VI, 
§ 614(a)(1), Mar. 9, 2002, 116 Stat. 61; Pub. L. 
109–222, title I, § 103(a)(1), May 17, 2006, 120 Stat. 
346; Pub. L. 110–343, div. C, title III, § 303(a), Oct. 
3, 2008, 122 Stat. 3866; Pub. L. 111–312, title VII, 
§ 750(a), (b), Dec. 17, 2010, 124 Stat. 3320.) 

AMENDMENTS 

2010—Subsec. (e)(10). Pub. L. 111–312 substituted ‘‘Jan-
uary 1, 2012’’ for ‘‘January 1, 2010’’ and ‘‘December 31, 
2011’’ for ‘‘December 31, 2009’’. 

2008—Subsec. (e)(10). Pub. L. 110–343 substituted ‘‘Jan-
uary 1, 2010’’ for ‘‘January 1, 2009’’ and ‘‘December 31, 
2009’’ for ‘‘December 31, 2008’’. 

2006—Subsec. (e)(10). Pub. L. 109–222 substituted ‘‘Jan-
uary 1, 2009’’ for ‘‘January 1, 2007’’ and ‘‘December 31, 
2008’’ for ‘‘December 31, 2006’’. 

2002—Subsec. (e)(10). Pub. L. 107–147 substituted ‘‘Jan-
uary 1, 2007’’ for ‘‘January 1, 2002’’ and ‘‘December 31, 
2006’’ for ‘‘December 31, 2001’’. 
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1999—Subsec. (e)(10). Pub. L. 106–170 substituted ‘‘tax-
able years’’ for ‘‘the first taxable year’’, ‘‘January 1, 
2002’’ for ‘‘January 1, 2000’’, and ‘‘within which any 
such’’ for ‘‘within which such’’, and inserted at end ‘‘If 
this subsection does not apply to a taxable year of a 
foreign corporation beginning after December 31, 2001 
(and taxable years of United States shareholders ending 
with or within such taxable year), then, notwithstand-
ing the preceding sentence, subsection (a) shall be ap-
plied to such taxable years in the same manner as it 
would if the taxable year of the foreign corporation 
began in 1998.’’ 

1998—Subsec. (a). Pub. L. 105–277, § 1005(b)(1)(A), 
amended heading and text of subsec. (a) generally. 
Prior to amendment, text read as follows: ‘‘For pur-
poses of section 952(a)(1), the term ‘insurance income’ 
means any income which— 

‘‘(1) is attributable to the issuing (or reinsuring) of 
any insurance or annuity contract— 

‘‘(A) in connection with property in, liability 
arising out of activity in, or in connection with the 
lives or health of residents of, a country other than 
the country under the laws of which the controlled 
foreign corporation is created or organized, or 

‘‘(B) in connection with risks not described in 
subparagraph (A) as the result of any arrangement 
whereby another corporation receives a substan-
tially equal amount of premiums or other consider-
ation in respect of issuing (or reinsuring) a contract 
described in subparagraph (A), and 
‘‘(2) would (subject to the modifications provided by 

paragraphs (1) and (2) of subsection (b)) be taxed 
under subchapter L of this chapter if such income 
were the income of a domestic insurance company.’’ 
Subsec. (b)(3), (4). Pub. L. 105–277, § 1005(b)(3), added 

par. (3) and redesignated former par. (3) as (4). 
Subsec. (e). Pub. L. 105–277, § 1005(b)(1)(B), added sub-

sec. (e). 
1989—Subsec. (d)(3). Pub. L. 101–239 substituted ‘‘for 

purposes of section 1503(d) without regard to paragraph 
(2)(B) thereof’’ for ‘‘(as defined in section 1503(d))’’. 

1988—Subsec. (b)(1). Pub. L. 100–647, § 1012(i)(7)(A), re-
designated par. (2) as (1) and struck out former par. (1) 
which read as follows: ‘‘A corporation which would, if 
it were a domestic insurance corporation, be taxable 
under part II of subchapter L shall apply subsection (a) 
as if it were taxable under part III of subchapter L.’’ 

Subsec. (b)(1)(A). Pub. L. 100–647, § 1012(i)(7)(B), added 
subpar. (A) and struck out former subpar. (A) which 
read as follows: ‘‘The special life insurance company 
deduction and the small life insurance company deduc-
tion.’’ 

Subsec. (b)(2) to (4). Pub. L. 100–647, § 1012(i)(7)(A), (C), 
redesignated pars. (3) and (4) as (2) and (3), respectively, 
and struck out ‘‘(other than those taken into account 
under paragraph (3))’’ after ‘‘and deductions’’ in par. 
(3). Former par. (2) redesignated (1). 

Subsec. (c)(1)(C). Pub. L. 100–647, § 1012(i)(2)(A), added 
subpar. (C). 

Subsec. (c)(2). Pub. L. 100–647, § 1012(i)(3)(A), (4)(B), (5), 
substituted ‘‘insurance income (within the meaning of 
subsection (a)) attributable’’ for ‘‘insurance income at-
tributable’’, ‘‘with respect to which the person (directly 
or indirectly) insured is’’ for ‘‘with respect to which the 
primary insured is’’, and ‘‘related person’’ for ‘‘related 
person (within the meaning of section 954(d)(3))’’. 

Subsec. (c)(3)(A). Pub. L. 100–647, § 1012(i)(3)(B), (4)(B), 
substituted ‘‘persons who are (directly or indirectly) in-
sured’’ for ‘‘persons who are the primary insured’’ and 
‘‘to any such person’’ for ‘‘(within the meaning of sec-
tion 954(d)(3)) to any such primary insured’’. 

Subsec. (c)(3)(B). Pub. L. 100–647, § 1012(i)(8), sub-
stituted ‘‘related person insurance income (determined 
on a gross basis)’’ for ‘‘related person insurance in-
come’’ and ‘‘its insurance income (as so determined)’’ 
for ‘‘its insurance income’’. 

Subsec. (c)(3)(C). Pub. L. 100–647, § 1012(i)(1)(A), (9), 
substituted ‘‘all benefits (other than with respect to 
section 884)’’ for ‘‘all benefits’’ and ‘‘granted by the 
United States under any treaty’’ for ‘‘under any income 

tax treaty’’ in cl. (i)(II) and inserted at end ‘‘An elec-
tion under this subparagraph made for any taxable year 
shall not be effective if the corporation (or any prede-
cessor thereof) was a disqualified corporation for the 
taxable year for which the election was made or for any 
prior taxable year beginning after 1986.’’ 

Subsec. (c)(3)(D)(i). Pub. L. 100–647, § 1012(i)(1)(B), sub-
stituted ‘‘Period during which election in effect’’ for 
‘‘Election irrevocable’’ in heading and amended text 
generally. Prior to amendment, text read as follows: 
‘‘Any election under subparagraph (C) shall apply to 
the taxable year for which made and all subsequent 
taxable years unless revoked with the consent of the 
Secretary.’’ 

Subsec. (c)(3)(E). Pub. L. 100–647, § 1012(i)(1)(C), added 
subpar. (E). 

Subsec. (c)(5). Pub. L. 100–647, § 1012(i)(2)(B), added 
par. (5) and redesignated former par. (5) as (6). 

Subsec. (c)(6). Pub. L. 100–647, § 1012(i)(4)(A), added 
par. (6) and redesignated former par. (6) as (7). 

Pub. L. 100–647, § 1012(i)(2)(B), redesignated former 
par. (5) as (6). 

Subsec. (c)(7). Pub. L. 100–647, § 1012(i)(21), added par. 
(7) and struck out former par. (7) ‘‘Regulations’’, which 
read as follows: ‘‘The Secretary shall prescribe such 
regulations as may be necessary to carry out the pur-
poses of this subsection, including regulations prevent-
ing the avoidance of this subsection through cross in-
surance arrangements or otherwise.’’ 

Pub. L. 100–647, § 1012(i)(4)(A), redesignated former 
par. (6) as (7). 

Subsec. (c)(8). Pub. L. 100–647, § 1012(i)(21), added par. 
(8). 

Subsec. (d). Pub. L. 100–647, § 6135(a), added subsec. (d). 
1986—Pub. L. 99–514, § 1221(b)(3)(D), substituted ‘‘In-

surance income’’ for ‘‘Income from insurance of United 
States risks’’ in section catchline. 

Subsec. (a). Pub. L. 99–514, § 1221(b)(1), amended sub-
sec. (a) generally, substituting provisions defining ‘‘in-
surance income’’ for former provisions defining ‘‘in-
come derived from the insurance of United States 
risks’’. 

Subsec. (c). Pub. L. 99–514, § 1221(b)(2), added subsec. 
(c). 

1984—Subsec. (a)(2). Pub. L. 98–369, § 211(b)(13)(D), sub-
stituted ‘‘and (2)’’ for ‘‘, (2), and (3)’’. 

Subsec. (b)(1). Pub. L. 98–369, § 211(b)(13)(A), redesig-
nated par. (2) as (1). Former par. (1), which provided 
that the application of part I of subchapter L of this 
chapter, life insurance company taxable income was 
the gain from operations as defined in section 809(b), 
was struck out. 

Subsec. (b)(2). Pub. L. 98–369, § 211(b)(13)(B), in amend-
ing par. (2) generally, substituted 

‘‘(A) The special life insurance company deduction 
and the small life insurance company deduction. 

‘‘(B) Section 805(a)(5) (relating to operations loss 
deduction). 

‘‘(C) Section 832(c)(5) (relating to certain capital 
losses).’’ 

for 
‘‘(A) Section 809(d)(4) (operations loss deduction). 
‘‘(B) Section 809(d)(5) (certain nonparticipating con-

tracts). 
‘‘(C) Section 809(d)(6) (group life, accident, and 

health insurance).’’ 
and struck out 

‘‘(D) Section 809(d)(10) (small business deduction). 
‘‘(E) Section 817(b) (gain on property held on De-

cember 31, 1958, and certain substituted property ac-
quired after 1958). 

‘‘(F) Section 832(c)(5) (certain capital losses).’’ 
Pub. L. 98–369, § 211(b)(13)(A), redesignated par. (3) as 

(2). Former par. (2) redesignated (1). 
Subsec. (b)(3). Pub. L. 98–369, § 211(b)(13)(A), redesig-

nated par. (4) as (3). Former par. (3) redesignated (2). 
Subsec. (b)(3)(A). Pub. L. 98–369, § 211(b)(13)(C)(i), sub-

stituted ‘‘section 803(a)(1)’’ for ‘‘section 809(c)(1)’’. 
Subsec. (b)(3)(B). Pub. L. 98–369, § 211(b)(13)(C)(ii), sub-

stituted ‘‘section 803(a)(2)’’ for ‘‘section 809(c)(2)’’. 
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Subsec. (b)(3)(C). Pub. L. 98–369, § 211(b)(13)(C)(iii), 
substituted ‘‘section 805(a)(2)’’ for ‘‘section 809(d)(2)’’. 

Subsec. (b)(4), (5). Pub. L. 98–369, § 211(b)(13)(A), (E), 
redesignated par. (5) as (4) and substituted ‘‘paragraph 
(3)’’ for ‘‘paragraph (4)’’. Former par. (4) redesignated 
(3). 

1976—Subsec. (b)(5). Pub. L. 94–455 struck out ‘‘or his 
delegate’’ after ‘‘Secretary’’. 

1966—Subsec. (b)(3)(F). Pub. L. 89–809 substituted 
‘‘832(c)(5)’’ for ‘‘832(b)(5)’’. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–312, title VII, § 750(c), Dec. 17, 2010, 124 
Stat. 3320, provided that: ‘‘The amendments made by 
this section [amending this section and section 954 of 
this title] shall apply to taxable years of foreign cor-
porations beginning after December 31, 2009, and to tax-
able years of United States shareholders with or within 
which any such taxable year of such foreign corpora-
tion ends.’’ 

EFFECTIVE DATE OF 2002 AMENDMENT 

Pub. L. 107–147, title VI, § 614(c), Mar. 9, 2002, 116 Stat. 
62, provided that: ‘‘The amendments made by this sec-
tion [amending this section and section 954 of this title] 
shall apply to taxable years beginning after December 
31, 2001.’’ 

EFFECTIVE DATE OF 1999 AMENDMENT 

Pub. L. 106–170, title V, § 503(c), Dec. 17, 1999, 113 Stat. 
1921, provided that: ‘‘The amendments made by this 
section [amending this section and section 954 of this 
title] shall apply to taxable years beginning after De-
cember 31, 1999.’’ 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 effective, except as 
otherwise provided, as if included in the provision of 
the Technical and Miscellaneous Revenue Act of 1988, 
Pub. L. 100–647, to which such amendment relates, see 
section 7817 of Pub. L. 101–239, set out as a note under 
section 1 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 1012(i)(3)(C) of Pub. L. 100–647 provided that: 
‘‘The amendments made by this paragraph [amending 
this section] to the extent such amendments add the 
phrase ‘(directly or indirectly)’ shall apply only to tax-
able years beginning after December 31, 1987.’’ 

Amendment by section 1012(i)(1), (2), (4), (5), (7)–(9), 
(21) of Pub. L. 100–647 effective, except as otherwise pro-
vided, as if included in the provision of the Tax Reform 
Act of 1986, Pub. L. 99–514, to which such amendment 
relates, see section 1019(a) of Pub. L. 100–647, set out as 
a note under section 1 of this title. 

Section 6135(b) of Pub. L. 100–647 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1987.’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
1986, except as otherwise provided, see section 1221(g) of 
Pub. L. 99–514, set out as a note under section 954 of 
this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 applicable to taxable 
years beginning after Dec. 31, 1983, see section 215 of 
Pub. L. 98–369, set out as an Effective Date note under 
section 801 of this title. 

EFFECTIVE DATE OF 1966 AMENDMENT 

Amendment by Pub. L. 89–809 applicable with respect 
to taxable years beginning after Dec. 31, 1966, see sec-
tion 104(n) of Pub. L. 89–809, set out as a note under sec-
tion 11 of this title. 

§ 954. Foreign base company income 

(a) Foreign base company income 

For purposes of section 952(a)(2), the term 
‘‘foreign base company income’’ means for any 
taxable year the sum of— 

(1) the foreign personal holding company in-
come for the taxable year (determined under 
subsection (c) and reduced as provided in sub-
section (b)(5)), 

(2) the foreign base company sales income 
for the taxable year (determined under sub-
section (d) and reduced as provided in sub-
section (b)(5)), 

(3) the foreign base company services income 
for the taxable year (determined under sub-
section (e) and reduced as provided in sub-
section (b)(5)), 

[(4) Repealed. Pub. L. 108–357, title IV, 
§ 415(a)(1), Oct. 22, 2004, 118 Stat. 1511] 

(5) the foreign base company oil related in-
come for the taxable year (determined under 
subsection (g) and reduced as provided in sub-
section (b)(5)). 

(b) Exclusion and special rules 

[(1) Repealed. Pub. L. 94–12, title VI, § 602(c)(1), 
Mar. 29, 1975, 89 Stat. 58] 

[(2) Repealed. Pub. L. 99–514, title XII, 
§ 1221(c)(1), Oct. 22, 1986, 100 Stat. 2553] 

(3) De minimis, etc., rules 

For purposes of subsection (a) and section 
953— 

(A) De minimis rule 

If the sum of foreign base company income 
(determined without regard to paragraph (5)) 
and the gross insurance income for the tax-
able year is less than the lesser of— 

(i) 5 percent of gross income, or 
(ii) $1,000,000, 

no part of the gross income for the taxable 
year shall be treated as foreign base com-
pany income or insurance income. 

(B) Foreign base company income and insur-
ance income in excess of 70 percent of 
gross income 

If the sum of the foreign base company in-
come (determined without regard to para-
graph (5)) and the gross insurance income for 
the taxable year exceeds 70 percent of gross 
income, the entire gross income for the tax-
able year shall, subject to the provisions of 
paragraphs (4) and (5), be treated as foreign 
base company income or insurance income 
(whichever is appropriate). 

(C) Gross insurance income 

For purposes of subparagraphs (A) and (B), 
the term ‘‘gross insurance income’’ means 
any item of gross income taken into account 
in determining insurance income under sec-
tion 953. 

(4) Exception for certain income subject to 
high foreign taxes 

For purposes of subsection (a) and section 
953, foreign base company income and insur-
ance income shall not include any item of in-
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1 So in original. 
2 So in original. The comma probably should not appear. 

come received by a controlled foreign corpora-
tion if the taxpayer establishes to the satisfac-
tion of the Secretary that such income was 
subject to an effective rate of income tax im-
posed by a foreign country greater than 90 per-
cent of the maximum rate of tax specified in 
section 11. The preceding sentence shall not 
apply to foreign base company oil-related in-
come described in subsection (a)(5). 

(5) Deductions to be taken into account 

For purposes of subsection (a), the foreign 
personal holding company income, the foreign 
base company sales income, the foreign base 
company services income,,1 and the foreign 
base company oil related income shall be re-
duced, under regulations prescribed by the 
Secretary so as to take into account deduc-
tions (including taxes) properly allocable to 
such income. Except to the extent provided in 
regulations prescribed by the Secretary, any 
interest which is paid or accrued by the con-
trolled foreign corporation to any United 
States shareholder in such corporation (or any 
controlled foreign corporation related to such 
a shareholder) shall be allocated first to for-
eign personal holding company income which 
is passive income (within the meaning of sec-
tion 904(d)(2)) of such corporation to the ex-
tent thereof. The Secretary may, by regula-
tions, provide that the preceding sentence 
shall apply also to interest paid or accrued to 
other persons. 

(6) Foreign base company oil related income 
not treated as another kind of base com-
pany income 

Income of a corporation which is foreign 
base company oil related income shall not be 
considered foreign base company income of 
such corporation under paragraph (2),2 or (3) of 
subsection (a). 

(c) Foreign personal holding company income 

(1) In general 

For purposes of subsection (a)(1), the term 
‘‘foreign personal holding company income’’ 
means the portion of the gross income which 
consists of: 

(A) Dividends, etc. 

Dividends, interest, royalties, rents, and 
annuities. 

(B) Certain property transactions 

The excess of gains over losses from the 
sale or exchange of property— 

(i) which gives rise to income described 
in subparagraph (A) (after application of 
paragraph (2)(A)) other than property 
which gives rise to income not treated as 
foreign personal holding company income 
by reason of subsection (h) or (i) for the 
taxable year, 

(ii) which is an interest in a trust, part-
nership, or REMIC, or 

(iii) which does not give rise to any in-
come. 

Gains and losses from the sale or exchange 
of any property which, in the hands of the 

controlled foreign corporation, is property 
described in section 1221(a)(1) shall not be 
taken into account under this subparagraph. 

(C) Commodities transactions 

The excess of gains over losses from trans-
actions (including futures, forward, and 
similar transactions) in any commodities. 
This subparagraph shall not apply to gains 
or losses which— 

(i) arise out of commodity hedging trans-
actions (as defined in paragraph (5)(A)), 

(ii) are active business gains or losses 
from the sale of commodities, but only if 
substantially all of the controlled foreign 
corporation’s commodities are property 
described in paragraph (1), (2), or (8) of sec-
tion 1221(a), or 

(iii) are foreign currency gains or losses 
(as defined in section 988(b)) attributable 
to any section 988 transactions. 

(D) Foreign currency gains 

The excess of foreign currency gains over 
foreign currency losses (as defined in section 
988(b)) attributable to any section 988 trans-
actions. This subparagraph shall not apply 
in the case of any transaction directly relat-
ed to the business needs of the controlled 
foreign corporation. 

(E) Income equivalent to interest 

Any income equivalent to interest, includ-
ing income from commitment fees (or simi-
lar amounts) for loans actually made. 

(F) Income from notional principal contracts 

(i) In general 

Net income from notional principal con-
tracts. 

(ii) Coordination with other categories of 
foreign personal holding company in-
come 

Any item of income, gain, deduction, or 
loss from a notional principal contract en-
tered into for purposes of hedging any item 
described in any preceding subparagraph 
shall not be taken into account for pur-
poses of this subparagraph but shall be 
taken into account under such other sub-
paragraph. 

(G) Payments in lieu of dividends 

Payments in lieu of dividends which are 
made pursuant to an agreement to which 
section 1058 applies. 

(H) Personal service contracts 

(i) Amounts received under a contract 
under which the corporation is to furnish 
personal services if— 

(I) some person other than the corpora-
tion has the right to designate (by name or 
by description) the individual who is to 
perform the services, or 

(II) the individual who is to perform the 
services is designated (by name or by de-
scription) in the contract, and 

(ii) amounts received from the sale or 
other disposition of such a contract. 

This subparagraph shall apply with respect 
to amounts received for services under a par-
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ticular contract only if at some time during 
the taxable year 25 percent or more in value 
of the outstanding stock of the corporation 
is owned, directly or indirectly, by or for the 
individual who has performed, is to perform, 
or may be designated (by name or by de-
scription) as the one to perform, such serv-
ices. 

(2) Exception for certain amounts 

(A) Rents and royalties derived in active 
business 

Foreign personal holding company income 
shall not include rents and royalties which 
are derived in the active conduct of a trade 
or business and which are received from a 
person other than a related person (within 
the meaning of subsection (d)(3)). For pur-
poses of the preceding sentence, rents de-
rived from leasing an aircraft or vessel in 
foreign commerce shall not fail to be treated 
as derived in the active conduct of a trade or 
business if, as determined under regulations 
prescribed by the Secretary, the active leas-
ing expenses are not less than 10 percent of 
the profit on the lease. 

(B) Certain export financing 

Foreign personal holding company income 
shall not include any interest which is de-
rived in the conduct of a banking business 
and which is export financing interest (as 
defined in section 904(d)(2)(G)). 

(C) Exception for dealers 

Except as provided by regulations, in the 
case of a regular dealer in property which is 
property described in paragraph (1)(B), for-
ward contracts, option contracts, or similar 
financial instruments (including notional 
principal contracts and all instruments ref-
erenced to commodities), there shall not be 
taken into account in computing foreign 
personal holding company income— 

(i) any item of income, gain, deduction, 
or loss (other than any item described in 
subparagraph (A), (E), or (G) of paragraph 
(1)) from any transaction (including hedg-
ing transactions and transactions involv-
ing physical settlement) entered into in 
the ordinary course of such dealer’s trade 
or business as such a dealer, and 

(ii) if such dealer is a dealer in securities 
(within the meaning of section 475), any in-
terest or dividend or equivalent amount 
described in subparagraph (E) or (G) of 
paragraph (1) from any transaction (in-
cluding any hedging transaction or trans-
action described in section 956(c)(2)(I)) en-
tered into in the ordinary course of such 
dealer’s trade or business as such a dealer 
in securities, but only if the income from 
the transaction is attributable to activi-
ties of the dealer in the country under the 
laws of which the dealer is created or orga-
nized (or in the case of a qualified business 
unit described in section 989(a), is attrib-
utable to activities of the unit in the coun-
try in which the unit both maintains its 
principal office and conducts substantial 
business activity). 

(3) Certain income received from related per-
sons 

(A) In general 

Except as provided in subparagraph (B), 
the term ‘‘foreign personal holding company 
income’’ does not include— 

(i) dividends and interest received from a 
related person which (I) is a corporation 
created or organized under the laws of the 
same foreign country under the laws of 
which the controlled foreign corporation is 
created or organized, and (II) has a sub-
stantial part of its assets used in its trade 
or business located in such same foreign 
country, and 

(ii) rents and royalties received from a 
corporation which is a related person for 
the use of, or the privilege of using, prop-
erty within the country under the laws of 
which the controlled foreign corporation is 
created or organized. 

To the extent provided in regulations, pay-
ments made by a partnership with 1 or more 
corporate partners shall be treated as made 
by such corporate partners in proportion to 
their respective interests in the partnership. 

(B) Exception not to apply to items which re-
duce subpart F income 

Subparagraph (A) shall not apply in the 
case of any interest, rent, or royalty to the 
extent such interest, rent, or royalty re-
duces the payor’s subpart F income or cre-
ates (or increases) a deficit which under sec-
tion 952(c) may reduce the subpart F income 
of the payor or another controlled foreign 
corporation. 

(C) Exception for certain dividends 

Subparagraph (A)(i) shall not apply to any 
dividend with respect to any stock which is 
attributable to earnings and profits of the 
distributing corporation accumulated during 
any period during which the person receiv-
ing such dividend did not hold such stock ei-
ther directly, or indirectly through a chain 
of one or more subsidiaries each of which 
meets the requirements of subparagraph 
(A)(i). 

(4) Look-thru rule for certain partnership sales 

(A) In general 

In the case of any sale by a controlled for-
eign corporation of an interest in a partner-
ship with respect to which such corporation 
is a 25-percent owner, such corporation shall 
be treated for purposes of this subsection as 
selling the proportionate share of the assets 
of the partnership attributable to such inter-
est. The Secretary shall prescribe such regu-
lations as may be appropriate to prevent 
abuse of the purposes of this paragraph, in-
cluding regulations providing for coordina-
tion of this paragraph with the provisions of 
subchapter K. 

(B) 25-percent owner 

For purposes of this paragraph, the term 
‘‘25-percent owner’’ means a controlled for-
eign corporation which owns directly 25 per-
cent or more of the capital or profits inter-
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est in a partnership. For purposes of the pre-
ceding sentence, if a controlled foreign cor-
poration is a shareholder or partner of a cor-
poration or partnership, the controlled for-
eign corporation shall be treated as owning 
directly its proportionate share of any such 
capital or profits interest held directly or in-
directly by such corporation or partnership. 
If a controlled foreign corporation is treated 
as owning a capital or profits interest in a 
partnership under constructive ownership 
rules similar to the rules of section 958(b), 
the controlled foreign corporation shall be 
treated as owning such interest directly for 
purposes of this subparagraph. 

(5) Definition and special rules relating to com-
modity transactions 

(A) Commodity hedging transactions 

For purposes of paragraph (1)(C)(i), the 
term ‘‘commodity hedging transaction’’ 
means any transaction with respect to a 
commodity if such transaction— 

(i) is a hedging transaction as defined in 
section 1221(b)(2), determined— 

(I) without regard to subparagraph 
(A)(ii) thereof, 

(II) by applying subparagraph (A)(i) 
thereof by substituting ‘‘ordinary prop-
erty or property described in section 
1231(b)’’ for ‘‘ordinary property’’, and 

(III) by substituting ‘‘controlled for-
eign corporation’’ for ‘‘taxpayer’’ each 
place it appears, and 

(ii) is clearly identified as such in ac-
cordance with section 1221(a)(7). 

(B) Treatment of dealer activities under 
paragraph (1)(C) 

Commodities with respect to which gains 
and losses are not taken into account under 
paragraph (2)(C) in computing a controlled 
foreign corporation’s foreign personal hold-
ing company income shall not be taken into 
account in applying the substantially all 
test under paragraph (1)(C)(ii) to such cor-
poration. 

(C) Regulations 

The Secretary shall prescribe such regula-
tions as are appropriate to carry out the 
purposes of paragraph (1)(C) in the case of 
transactions involving related parties. 

(6) Look-thru rule for related controlled for-
eign corporations 

(A) In general 

For purposes of this subsection, dividends, 
interest, rents, and royalties received or ac-
crued from a controlled foreign corporation 
which is a related person shall not be treated 
as foreign personal holding company income 
to the extent attributable or properly allo-
cable (determined under rules similar to the 
rules of subparagraphs (C) and (D) of section 
904(d)(3)) to income of the related person 
which is neither subpart F income nor in-
come treated as effectively connected with 
the conduct of a trade or business in the 
United States. For purposes of this subpara-
graph, interest shall include factoring in-

come which is treated as income equivalent 
to interest for purposes of paragraph (1)(E). 
The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
carry out this paragraph, including such reg-
ulations as may be necessary or appropriate 
to prevent the abuse of the purposes of this 
paragraph. 

(B) Exception 

Subparagraph (A) shall not apply in the 
case of any interest, rent, or royalty to the 
extent such interest, rent, or royalty creates 
(or increases) a deficit which under section 
952(c) may reduce the subpart F income of 
the payor or another controlled foreign cor-
poration. 

(C) Application 

Subparagraph (A) shall apply to taxable 
years of foreign corporations beginning after 
December 31, 2005, and before January 1, 
2012, and to taxable years of United States 
shareholders with or within which such tax-
able years of foreign corporations end. 

(d) Foreign base company sales income 

(1) In general 

For purposes of subsection (a)(2), the term 
‘‘foreign base company sales income’’ means 
income (whether in the form of profits, com-
missions, fees, or otherwise) derived in connec-
tion with the purchase of personal property 
from a related person and its sale to any per-
son, the sale of personal property to any per-
son on behalf of a related person, the purchase 
of personal property from any person and its 
sale to a related person, or the purchase of 
personal property from any person on behalf of 
a related person where— 

(A) the property which is purchased (or in 
the case of property sold on behalf of a relat-
ed person, the property which is sold) is 
manufactured, produced, grown, or extracted 
outside the country under the laws of which 
the controlled foreign corporation is created 
or organized, and 

(B) the property is sold for use, consump-
tion, or disposition outside such foreign 
country, or, in the case of property pur-
chased on behalf of a related person, is pur-
chased for use, consumption, or disposition 
outside such foreign country. 

For purposes of this subsection, personal prop-
erty does not include agricultural commod-
ities which are not grown in the United States 
in commercially marketable quantities. 

(2) Certain branch income 

For purposes of determining foreign base 
company sales income in situations in which 
the carrying on of activities by a controlled 
foreign corporation through a branch or simi-
lar establishment outside the country of in-
corporation of the controlled foreign corpora-
tion has substantially the same effect as if 
such branch or similar establishment were a 
wholly owned subsidiary corporation deriving 
such income, under regulations prescribed by 
the Secretary the income attributable to the 
carrying on of such activities of such branch 
or similar establishment shall be treated as 
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income derived by a wholly owned subsidiary 
of the controlled foreign corporation and shall 
constitute foreign base company sales income 
of the controlled foreign corporation. 

(3) Related person defined 

For purposes of this section, a person is a re-
lated person with respect to a controlled for-
eign corporation, if— 

(A) such person is an individual, corpora-
tion, partnership, trust, or estate which con-
trols, or is controlled by, the controlled for-
eign corporation, or 

(B) such person is a corporation, partner-
ship, trust, or estate which is controlled by 
the same person or persons which control 
the controlled foreign corporation. 

For purposes of the preceding sentence, con-
trol means, with respect to a corporation, the 
ownership, directly or indirectly, of stock pos-
sessing more than 50 percent of the total vot-
ing power of all classes of stock entitled to 
vote or of the total value of stock of such cor-
poration. In the case of a partnership, trust, or 
estate, control means the ownership, directly 
or indirectly, of more than 50 percent (by 
value) of the beneficial interests in such part-
nership, trust, or estate. For purposes of this 
paragraph, rules similar to the rules of section 
958 shall apply. 

(4) Special rule for certain timber products 

For purposes of subsection (a)(2), the term 
‘‘foreign base company sales income’’ includes 
any income (whether in the form of profits, 
commissions, fees, or otherwise) derived in 
connection with— 

(A) the sale of any unprocessed timber re-
ferred to in section 865(b), or 

(B) the milling of any such timber outside 
the United States. 

Subpart G shall not apply to any amount 
treated as subpart F income by reason of this 
paragraph. 

(e) Foreign base company services income 

(1) In general 

For purposes of subsection (a)(3), the term 
‘‘foreign base company services income’’ 
means income (whether in the form of com-
pensation, commissions, fees, or otherwise) de-
rived in connection with the performance of 
technical, managerial, engineering, architec-
tural, scientific, skilled, industrial, commer-
cial, or like services which— 

(A) are performed for or on behalf of any 
related person (within the meaning of sub-
section (d)(3)), and 

(B) are performed outside the country 
under the laws of which the controlled for-
eign corporation is created or organized. 

(2) Exception 

Paragraph (1) shall not apply to income de-
rived in connection with the performance of 
services which are directly related to— 

(A) the sale or exchange by the controlled 
foreign corporation of property manufac-
tured, produced, grown, or extracted by it 
and which are performed before the time of 
the sale or exchange, or 

(B) an offer or effort to sell or exchange 
such property. 

Paragraph (1) shall also not apply to income 
which is exempt insurance income (as defined 
in section 953(e)) or which is not treated as for-
eign personal holding income by reason of sub-
section (c)(2)(C)(ii), (h), or (i). 

[(f) Repealed. Pub. L. 108–357, title IV, § 415(a)(2), 
Oct. 22, 2004, 118 Stat. 1511] 

(g) Foreign base company oil related income 

For purposes of this section— 

(1) In general 

Except as otherwise provided in this sub-
section, the term ‘‘foreign base company oil 
related income’’ means foreign oil related in-
come (within the meaning of paragraphs (2) 
and (3) of section 907(c)) other than income de-
rived from a source within a foreign country 
in connection with— 

(A) oil or gas which was extracted from an 
oil or gas well located in such foreign coun-
try, or 

(B) oil, gas, or a primary product of oil or 
gas which is sold by the foreign corporation 
or a related person for use or consumption 
within such country or is loaded in such 
country on a vessel or aircraft as fuel for 
such vessel or aircraft. 

Such term shall not include any foreign per-
sonal holding company income (as defined in 
subsection (c)). 

(2) Paragraph (1) applies only where corpora-
tion has produced 1,000 barrels per day or 
more 

(A) In general 

The term ‘‘foreign base company oil relat-
ed income’’ shall not include any income of 
a foreign corporation if such corporation is 
not a large oil producer for the taxable year. 

(B) Large oil producer 

For purposes of subparagraph (A), the term 
‘‘large oil producer’’ means any corporation 
if, for the taxable year or for the preceding 
taxable year, the average daily production of 
foreign crude oil and natural gas of the re-
lated group which includes such corporation 
equaled or exceeded 1,000 barrels. 

(C) Related group 

The term ‘‘related group’’ means a group 
consisting of the foreign corporation and 
any other person who is a related person 
with respect to such corporation. 

(D) Average daily production of foreign 
crude oil and natural gas 

For purposes of this paragraph, the aver-
age daily production of foreign crude oil or 
natural gas of any related group for any tax-
able year (and the conversion of cubic feet of 
natural gas into barrels) shall be determined 
under rules similar to the rules of section 
613A except that only crude oil or natural 
gas from a well located outside the United 
States shall be taken into account. 
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(h) Special rule for income derived in the active 
conduct of banking, financing, or similar 
businesses 

(1) In general 

For purposes of subsection (c)(1), foreign per-
sonal holding company income shall not in-
clude qualified banking or financing income of 
an eligible controlled foreign corporation. 

(2) Eligible controlled foreign corporation 

For purposes of this subsection— 

(A) In general 

The term ‘‘eligible controlled foreign cor-
poration’’ means a controlled foreign cor-
poration which— 

(i) is predominantly engaged in the ac-
tive conduct of a banking, financing, or 
similar business, and 

(ii) conducts substantial activity with 
respect to such business. 

(B) Predominantly engaged 

A controlled foreign corporation shall be 
treated as predominantly engaged in the ac-
tive conduct of a banking, financing, or 
similar business if— 

(i) more than 70 percent of the gross in-
come of the controlled foreign corporation 
is derived directly from the active and reg-
ular conduct of a lending or finance busi-
ness from transactions with customers 
which are not related persons, 

(ii) it is engaged in the active conduct of 
a banking business and is an institution li-
censed to do business as a bank in the 
United States (or is any other corporation 
not so licensed which is specified by the 
Secretary in regulations), or 

(iii) it is engaged in the active conduct 
of a securities business and is registered as 
a securities broker or dealer under section 
15(a) of the Securities Exchange Act of 1934 
or is registered as a Government securities 
broker or dealer under section 15C(a) of 
such Act (or is any other corporation not 
so registered which is specified by the Sec-
retary in regulations). 

(3) Qualified banking or financing income 

For purposes of this subsection— 

(A) In general 

The term ‘‘qualified banking or financing 
income’’ means income of an eligible con-
trolled foreign corporation which— 

(i) is derived in the active conduct of a 
banking, financing, or similar business 
by— 

(I) such eligible controlled foreign cor-
poration, or 

(II) a qualified business unit of such el-
igible controlled foreign corporation, 

(ii) is derived from one or more trans-
actions— 

(I) with customers located in a country 
other than the United States, and 

(II) substantially all of the activities 
in connection with which are conducted 
directly by the corporation or unit in its 
home country, and 

(iii) is treated as earned by such corpora-
tion or unit in its home country for pur-
poses of such country’s tax laws. 

(B) Limitation on nonbanking and nonsecuri-
ties businesses 

No income of an eligible controlled foreign 
corporation not described in clause (ii) or 
(iii) of paragraph (2)(B) (or of a qualified 
business unit of such corporation) shall be 
treated as qualified banking or financing in-
come unless more than 30 percent of such 
corporation’s or unit’s gross income is de-
rived directly from the active and regular 
conduct of a lending or finance business 
from transactions with customers which are 
not related persons and which are located 
within such corporation’s or unit’s home 
country. 

(C) Substantial activity requirement for 
cross border income 

The term ‘‘qualified banking or financing 
income’’ shall not include income derived 
from 1 or more transactions with customers 
located in a country other than the home 
country of the eligible controlled foreign 
corporation or a qualified business unit of 
such corporation unless such corporation or 
unit conducts substantial activity with re-
spect to a banking, financing, or similar 
business in its home country. 

(D) Determinations made separately 

For purposes of this paragraph, the quali-
fied banking or financing income of an eligi-
ble controlled foreign corporation and each 
qualified business unit of such corporation 
shall be determined separately for such cor-
poration and each such unit by taking into 
account— 

(i) in the case of the eligible controlled 
foreign corporation, only items of income, 
deduction, gain, or loss and activities of 
such corporation not properly allocable or 
attributable to any qualified business unit 
of such corporation, and 

(ii) in the case of a qualified business 
unit, only items of income, deduction, 
gain, or loss and activities properly alloca-
ble or attributable to such unit. 

(E) Direct conduct of activities 

For purposes of subparagraph (A)(ii)(II), an 
activity shall be treated as conducted di-
rectly by an eligible controlled foreign cor-
poration or qualified business unit in its 
home country if the activity is performed by 
employees of a related person and— 

(i) the related person is an eligible con-
trolled foreign corporation the home coun-
try of which is the same as the home coun-
try of the corporation or unit to which 
subparagraph (A)(ii)(II) is being applied, 

(ii) the activity is performed in the home 
country of the related person, and 

(iii) the related person is compensated 
on an arm’s-length basis for the perform-
ance of the activity by its employees and 
such compensation is treated as earned by 
such person in its home country for pur-
poses of the home country’s tax laws. 

(4) Lending or finance business 

For purposes of this subsection, the term 
‘‘lending or finance business’’ means the busi-
ness of— 
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(A) making loans, 
(B) purchasing or discounting accounts re-

ceivable, notes, or installment obligations, 
(C) engaging in leasing (including entering 

into leases and purchasing, servicing, and 
disposing of leases and leased assets), 

(D) issuing letters of credit or providing 
guarantees, 

(E) providing charge and credit card serv-
ices, or 

(F) rendering services or making facilities 
available in connection with activities de-
scribed in subparagraphs (A) through (E) 
carried on by— 

(i) the corporation (or qualified business 
unit) rendering services or making facili-
ties available, or 

(ii) another corporation (or qualified 
business unit of a corporation) which is a 
member of the same affiliated group (as 
defined in section 1504, but determined 
without regard to section 1504(b)(3)). 

(5) Other definitions 

For purposes of this subsection— 

(A) Customer 

The term ‘‘customer’’ means, with respect 
to any controlled foreign corporation or 
qualified business unit, any person which 
has a customer relationship with such cor-
poration or unit and which is acting in its 
capacity as such. 

(B) Home country 

Except as provided in regulations— 

(i) Controlled foreign corporation 

The term ‘‘home country’’ means, with 
respect to any controlled foreign corpora-
tion, the country under the laws of which 
the corporation was created or organized. 

(ii) Qualified business unit 

The term ‘‘home country’’ means, with 
respect to any qualified business unit, the 
country in which such unit maintains its 
principal office. 

(C) Located 

The determination of where a customer is 
located shall be made under rules prescribed 
by the Secretary. 

(D) Qualified business unit 

The term ‘‘qualified business unit’’ has the 
meaning given such term by section 989(a). 

(E) Related person 

The term ‘‘related person’’ has the mean-
ing given such term by subsection (d)(3). 

(6) Coordination with exception for dealers 

Paragraph (1) shall not apply to income de-
scribed in subsection (c)(2)(C)(ii) of a dealer in 
securities (within the meaning of section 475) 
which is an eligible controlled foreign corpora-
tion described in paragraph (2)(B)(iii). 

(7) Anti-abuse rules 

For purposes of applying this subsection and 
subsection (c)(2)(C)(ii)— 

(A) there shall be disregarded any item of 
income, gain, loss, or deduction with respect 

to any transaction or series of transactions 
one of the principal purposes of which is 
qualifying income or gain for the exclusion 
under this section, including any trans-
action or series of transactions a principal 
purpose of which is the acceleration or defer-
ral of any item in order to claim the benefits 
of such exclusion through the application of 
this subsection, 

(B) there shall be disregarded any item of 
income, gain, loss, or deduction of an entity 
which is not engaged in regular and continu-
ous transactions with customers which are 
not related persons, 

(C) there shall be disregarded any item of 
income, gain, loss, or deduction with respect 
to any transaction or series of transactions 
utilizing, or doing business with— 

(i) one or more entities in order to sat-
isfy any home country requirement under 
this subsection, or 

(ii) a special purpose entity or arrange-
ment, including a securitization, financ-
ing, or similar entity or arrangement, 

if one of the principal purposes of such 
transaction or series of transactions is 
qualifying income or gain for the exclusion 
under this subsection, and 

(D) a related person, an officer, a director, 
or an employee with respect to any con-
trolled foreign corporation (or qualified 
business unit) which would otherwise be 
treated as a customer of such corporation or 
unit with respect to any transaction shall 
not be so treated if a principal purpose of 
such transaction is to satisfy any require-
ment of this subsection. 

(8) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
carry out the purposes of this subsection, sub-
section (c)(1)(B)(i), subsection (c)(2)(C)(ii), and 
the last sentence of subsection (e)(2). 

(9) Application 

This subsection, subsection (c)(2)(C)(ii), and 
the last sentence of subsection (e)(2) shall 
apply only to taxable years of a foreign cor-
poration beginning after December 31, 1998, 
and before January 1, 2012, and to taxable 
years of United States shareholders with or 
within which any such taxable year of such 
foreign corporation ends. 

(i) Special rule for income derived in the active 
conduct of insurance business 

(1) In general 

For purposes of subsection (c)(1), foreign per-
sonal holding company income shall not in-
clude qualified insurance income of a qualify-
ing insurance company. 

(2) Qualified insurance income 

The term ‘‘qualified insurance income’’ 
means income of a qualifying insurance com-
pany which is— 

(A) received from a person other than a re-
lated person (within the meaning of sub-
section (d)(3)) and derived from the invest-
ments made by a qualifying insurance com-
pany or a qualifying insurance company 
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branch of its reserves allocable to exempt 
contracts or of 80 percent of its unearned 
premiums from exempt contracts (as both 
are determined in the manner prescribed 
under paragraph (4)), or 

(B) received from a person other than a re-
lated person (within the meaning of sub-
section (d)(3)) and derived from investments 
made by a qualifying insurance company or 
a qualifying insurance company branch of an 
amount of its assets allocable to exempt 
contracts equal to— 

(i) in the case of property, casualty, or 
health insurance contracts, one-third of its 
premiums earned on such insurance con-
tracts during the taxable year (as defined 
in section 832(b)(4)), and 

(ii) in the case of life insurance or annu-
ity contracts, 10 percent of the reserves de-
scribed in subparagraph (A) for such con-
tracts. 

(3) Principles for determining insurance in-
come 

Except as provided by the Secretary, for pur-
poses of subparagraphs (A) and (B) of para-
graph (2)— 

(A) in the case of any contract which is a 
separate account-type contract (including 
any variable contract not meeting the re-
quirements of section 817), income credited 
under such contract shall be allocable only 
to such contract, and 

(B) income not allocable under subpara-
graph (A) shall be allocated ratably among 
contracts not described in subparagraph (A). 

(4) Methods for determining unearned pre-
miums and reserves 

For purposes of paragraph (2)(A)— 

(A) Property and casualty contracts 

The unearned premiums and reserves of a 
qualifying insurance company or a qualify-
ing insurance company branch with respect 
to property, casualty, or health insurance 
contracts shall be determined using the 
same methods and interest rates which 
would be used if such company or branch 
were subject to tax under subchapter L, ex-
cept that— 

(i) the interest rate determined for the 
functional currency of the company or 
branch, and which, except as provided by 
the Secretary, is calculated in the same 
manner as the Federal mid-term rate 
under section 1274(d), shall be substituted 
for the applicable Federal interest rate, 
and 

(ii) such company or branch shall use the 
appropriate foreign loss payment pattern. 

(B) Life insurance and annuity contracts 

(i) In general 

Except as provided in clause (ii), the 
amount of the reserve of a qualifying in-
surance company or qualifying insurance 
company branch for any life insurance or 
annuity contract shall be equal to the 
greater of— 

(I) the net surrender value of such con-
tract (as defined in section 807(e)(1)(A)), 
or 

(II) the reserve determined under para-
graph (5). 

(ii) Ruling request, etc. 

The amount of the reserve under clause 
(i) shall be the foreign statement reserve 
for the contract (less any catastrophe, de-
ficiency, equalization, or similar reserves), 
if, pursuant to a ruling request submitted 
by the taxpayer or as provided in published 
guidance, the Secretary determines that 
the factors taken into account in deter-
mining the foreign statement reserve pro-
vide an appropriate means of measuring 
income. 

(C) Limitation on reserves 

In no event shall the reserve determined 
under this paragraph for any contract as of 
any time exceed the amount which would be 
taken into account with respect to such con-
tract as of such time in determining foreign 
statement reserves (less any catastrophe, de-
ficiency, equalization, or similar reserves). 

(5) Amount of reserve 

The amount of the reserve determined under 
this paragraph with respect to any contract 
shall be determined in the same manner as it 
would be determined if the qualifying insur-
ance company or qualifying insurance com-
pany branch were subject to tax under sub-
chapter L, except that in applying such sub-
chapter— 

(A) the interest rate determined for the 
functional currency of the company or 
branch, and which, except as provided by the 
Secretary, is calculated in the same manner 
as the Federal mid-term rate under section 
1274(d), shall be substituted for the applica-
ble Federal interest rate, 

(B) the highest assumed interest rate per-
mitted to be used in determining foreign 
statement reserves shall be substituted for 
the prevailing State assumed interest rate, 
and 

(C) tables for mortality and morbidity 
which reasonably reflect the current mortal-
ity and morbidity risks in the company’s or 
branch’s home country shall be substituted 
for the mortality and morbidity tables 
otherwise used for such subchapter. 

The Secretary may provide that the interest 
rate and mortality and morbidity tables of a 
qualifying insurance company may be used for 
1 or more of its qualifying insurance company 
branches when appropriate. 

(6) Definitions 

For purposes of this subsection, any term 
used in this subsection which is also used in 
section 953(e) shall have the meaning given 
such term by section 953. 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1009; amended Pub. L. 91–172, title IX, 
§ 909(a), Dec. 30, 1969, 83 Stat. 718; Pub. L. 94–12, 
title VI, § 602(b), (c)(1), (2), (d)(1), (e), Mar. 29, 
1975, 89 Stat. 58, 60, 64; Pub. L. 94–455, title X, 
§§ 1023(a), 1024(a), title XIX, § 1906(b)(13)(A), Oct. 
4, 1976, 90 Stat. 1620, 1834; Pub. L. 97–248, title II, 
§ 212(a)–(e), Sept. 3, 1982, 96 Stat. 451, 452; Pub. L. 
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98–369, div. A, title I, § 137(a), title VII, § 712(f), 
July 18, 1984, 98 Stat. 672, 947; Pub. L. 99–514, 
title XII, §§ 1201(c), 1221(a)(1), (b)(3)(B), 
(c)(1)–(3)(A), (d), (e), 1223(a), title XVIII, § 1810(k), 
Oct. 22, 1986, 100 Stat. 2525, 2549, 2553, 2557, 2830; 
Pub. L. 100–647, title I, §§ 1012(i)(12), (14)(A), (18), 
(20), (25)(B), 1018(u)(38), Nov. 10, 1988, 102 Stat. 
3509–3512, 3592; Pub. L. 101–239, title VII, 
§ 7811(i)(3), Dec. 19, 1989, 103 Stat. 2409; Pub. L. 
103–66, title XIII, §§ 13233(a)(1), 13235(a)(3), (b), 
13239(d), Aug. 10, 1993, 107 Stat. 502, 504, 505, 509; 
Pub. L. 104–188, title I, § 1704(t)(25), Aug. 20, 1996, 
110 Stat. 1888; Pub. L. 105–34, title X, § 1051(a), 
(b), title XI, § 1175(a), (b), Aug. 5, 1997, 111 Stat. 
940, 990, 993; Pub. L. 105–277, div. J, title I, 
§ 1005(a), (b)(2), (c)–(e), title IV, § 4003(j), Oct. 21, 
1998, 112 Stat. 2681–890, 2681–897, 2681–899, 2681–900, 
2681–910; Pub. L. 106–170, title V, §§ 503(a), 
532(c)(2)(Q), Dec. 17, 1999, 113 Stat. 1921, 1931; 
Pub. L. 107–147, title IV, § 417(24)(B)(ii), title VI, 
§ 614(a)(2), (b)(1), Mar. 9, 2002, 116 Stat. 57, 61; 
Pub. L. 108–357, title IV, §§ 412(a), 413(b)(2), 
414(a)–(c), 415(a), (b), (c)(2), 416(a), Oct. 22, 2004, 
118 Stat. 1505, 1506, 1510, 1511; Pub. L. 109–135, 
title IV, §§ 403(m), 412(ll), (mm), Dec. 21, 2005, 119 
Stat. 2626, 2639; Pub. L. 109–222, title I, § 103(a)(2), 
(b)(1), May 17, 2006, 120 Stat. 346; Pub. L. 109–432, 
div. A, title IV, § 426(a)(1), Dec. 20, 2006, 120 Stat. 
2974; Pub. L. 110–172, §§ 4(a), 11(a)(19), (20), 
(g)(15)(B), Dec. 29, 2007, 121 Stat. 2475, 2486, 2491; 
Pub. L. 110–343, div. C, title III, §§ 303(b), 304(a), 
Oct. 3, 2008, 122 Stat. 3866, 3867; Pub. L. 111–312, 
title VII, §§ 750(a), 751(a), Dec. 17, 2010, 124 Stat. 
3320, 3321.) 

REFERENCES IN TEXT 

Sections 15(a) and 15C(a) of the Securities Exchange 
Act of 1934, referred to in subsec. (h)(2)(B)(iii), are clas-
sified to sections 78o(a) and 78o–5(a), respectively, of 
Title 15, Commerce and Trade. 

AMENDMENTS 

2010—Subsec. (c)(6)(C). Pub. L. 111–312, § 751(a), sub-
stituted ‘‘January 1, 2012’’ for ‘‘January 1, 2010’’. 

Subsec. (h)(9). Pub. L. 111–312, § 750(a), substituted 
‘‘January 1, 2012’’ for ‘‘January 1, 2010’’. 

2008—Subsec. (c)(6)(C). Pub. L. 110–343, § 304(a), sub-
stituted ‘‘January 1, 2010’’ for ‘‘January 1, 2009’’. 

Subsec. (h)(9). Pub. L. 110–343, § 303(b), substituted 
‘‘January 1, 2010’’ for ‘‘January 1, 2009’’. 

2007—Subsec. (c)(1)(F). Pub. L. 110–172, § 11(a)(19), re-
enacted heading without change and amended text gen-
erally. Prior to amendment, text read as follows: ‘‘Any 
item of income, gain, deduction, or loss from a notional 
principal contract entered into for purposes of hedging 
any item described in any preceding subparagraph shall 
not be taken into account for purposes of this subpara-
graph but shall be taken into account under such other 
subparagraph.’’ 

Subsec. (c)(1)(H), (I). Pub. L. 110–172, § 11(a)(20), redes-
ignated subpar. (I) as (H). 

Subsec. (c)(2)(C)(ii). Pub. L. 110–172, § 11(g)(15)(B), sub-
stituted ‘‘section 956(c)(2)(I)’’ for ‘‘section 956(c)(2)(J)’’. 

Subsec. (c)(6)(B), (C). Pub. L. 110–172, § 4(a), added sub-
par. (B) and redesignated former subpar. (B) as (C). 

2006—Subsec. (c)(6). Pub. L. 109–222, § 103(b)(1), added 
par.(6). 

Subsec. (c)(6)(A). Pub. L. 109–432, in first sentence, 
substituted ‘‘which is neither subpart F income nor in-
come treated as effectively connected with the conduct 
of a trade or business in the United States’’ for ‘‘which 
is not subpart F income’’ and, in last sentence, sub-
stituted ‘‘The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to carry out 
this paragraph, including such regulations as may be 

necessary or appropriate to prevent the abuse of the 
purposes of this paragraph’’ for ‘‘The Secretary shall 
prescribe such regulations as may be appropriate to 
prevent the abuse of the purposes of this paragraph’’. 

Subsec. (h)(9). Pub. L. 109–222, § 103(a)(2), substituted 
‘‘January 1, 2009’’ for ‘‘January 1, 2007’’. 

2005—Subsec. (c)(1)(C)(i). Pub. L. 109–135, § 412(ll), sub-
stituted ‘‘paragraph (5)(A)’’ for ‘‘paragraph (4)(A)’’. 

Subsec. (c)(1)(F). Pub. L. 109–135, § 412(mm), struck 
out ‘‘Net income from notional principal contracts.’’ 
before ‘‘Any item of income’’. 

Subsec. (c)(4)(B). Pub. L. 109–135, § 403(m), inserted at 
end ‘‘If a controlled foreign corporation is treated as 
owning a capital or profits interest in a partnership 
under constructive ownership rules similar to the rules 
of section 958(b), the controlled foreign corporation 
shall be treated as owning such interest directly for 
purposes of this subparagraph.’’ 

2004—Subsec. (a)(4). Pub. L. 108–357, § 415(a)(1), struck 
out par. (4) which read as follows: ‘‘the foreign base 
company shipping income for the taxable year (deter-
mined under subsection (f) and reduced as provided in 
subsection (b)(5)), and’’. 

Subsec. (b)(5). Pub. L. 108–357, § 415(c)(2)(A), struck 
out ‘‘the foreign base company shipping income,’’ after 
‘‘the foreign base company services income,,’’. 

Subsec. (b)(6) to (8). Pub. L. 108–357, § 415(c)(2)(B), (C), 
redesignated par. (8) as (6) and struck out former pars. 
(6) and (7) which set forth special rules and special ex-
clusion for foreign base company shipping income. 

Subsec. (c)(1)(C)(i), (ii). Pub. L. 108–357, § 414(a), 
amended cls. (i) and (ii) generally. Prior to amendment, 
cls. (i) and (ii) read as follows: 

‘‘(i) arise out of bona fide hedging transactions rea-
sonably necessary to the conduct of any business by a 
producer, processor, merchant, or handler of a commod-
ity in the manner in which such business is customar-
ily and usually conducted by others, 

‘‘(ii) are active business gains or losses from the sale 
of commodities, but only if substantially all of the con-
trolled foreign corporation’s business is as an active 
producer, processor, merchant, or handler of commod-
ities, or’’. 

Subsec. (c)(1)(I). Pub. L. 108–357, § 413(b)(2), added sub-
par. (I). 

Subsec. (c)(2)(A). Pub. L. 108–357, § 415(b), inserted at 
end ‘‘For purposes of the preceding sentence, rents de-
rived from leasing an aircraft or vessel in foreign com-
merce shall not fail to be treated as derived in the ac-
tive conduct of a trade or business if, as determined 
under regulations prescribed by the Secretary, the ac-
tive leasing expenses are not less than 10 percent of the 
profit on the lease.’’ 

Subsec. (c)(2)(C)(i). Pub. L. 108–357, § 414(c), inserted 
‘‘and transactions involving physical settlement’’ after 
‘‘(including hedging transactions’’. 

Subsec. (c)(4). Pub. L. 108–357, § 412(a), added par. (4). 
Subsec. (c)(5). Pub. L. 108–357, § 414(b), added par. (5). 
Subsec. (f). Pub. L. 108–357, § 415(a)(2), struck out sub-

sec. (f) which defined ‘‘foreign base company shipping 
income’’ for purposes of subsec. (a)(4). 

Subsec. (h)(3)(E). Pub. L. 108–357, § 416(a), added sub-
par. (E). 

2002—Subsec. (c)(1)(B). Pub. L. 107–147, § 417(24)(B)(ii), 
which directed the amendment of Pub. L. 106–170, 
§ 532(c)(2)(Q), was executed to that section as if the 
amendment were retroactive to the effective date of 
the amendment by Pub. L. 106–170 to reflect the prob-
able intent of Congress. See 1999 Amendment note 
below. 

Subsec. (h)(9). Pub. L. 107–147, § 614(a)(2), substituted 
‘‘January 1, 2007’’ for ‘‘January 1, 2002’’. 

Subsec. (i)(4)(B). Pub. L. 107–147, § 614(b)(1), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘The amount 
of the reserve of a qualifying insurance company or 
qualifying insurance company branch for any life in-
surance or annuity contract shall be equal to the great-
er of— 

‘‘(i) the net surrender value of such contract (as de-
fined in section 807(e)(1)(A)), or 
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‘‘(ii) the reserve determined under paragraph (5).’’ 
1999—Subsec. (c)(1)(B). Pub. L. 106–170, § 532(c)(2)(Q), 

as amended by Pub. L. 107–147, § 417(24)(B)(ii), sub-
stituted ‘‘section 1221(a)(1)’’ for ‘‘section 1221(1)’’ in 
concluding provisions. 

Subsec. (h)(9). Pub. L. 106–170, § 503(a), substituted 
‘‘taxable years’’ for ‘‘the first taxable year’’, ‘‘January 
1, 2002’’ for ‘‘January 1, 2000’’, and ‘‘within which any 
such’’ for ‘‘within which such’’. 

1998—Subsec. (c)(1)(B)(i). Pub. L. 105–277, § 1005(e), in-
serted ‘‘other than property which gives rise to income 
not treated as foreign personal holding company in-
come by reason of subsection (h) or (i) for the taxable 
year’’ before comma at end. 

Subsec. (c)(2)(C). Pub. L. 105–277, § 1005(c), amended 
heading and text of subpar. (C), generally. Prior to 
amendment, text read as follows: ‘‘Except as provided 
in subparagraph (A), (E), or (G) of paragraph (1) or by 
regulations, in the case of a regular dealer in property 
(within the meaning of paragraph (1)(B)), forward con-
tracts, option contracts, or similar financial instru-
ments (including notional principal contracts and all 
instruments referenced to commodities), there shall 
not be taken into account in computing foreign per-
sonal holding income any item of income, gain, deduc-
tion, or loss from any transaction (including hedging 
transactions) entered into in the ordinary course of 
such dealer’s trade or business as such a dealer.’’ 

Subsec. (e)(2). Pub. L. 105–277, § 1005(d), inserted ‘‘or’’ 
at end of subpar. (A), substituted a period for ‘‘, or’’ at 
end of subpar. (B), and inserted concluding provisions. 

Subsec. (e)(2)(C). Pub. L. 105–277, § 4003(j), substituted 
‘‘(h)(9)’’ for ‘‘(h)(8)’’. 

Pub. L. 105–277, § 1005(d), struck out subpar. (C) which 
read as follows: ‘‘in the case of taxable years described 
in subsection (h)(9), the active conduct by a controlled 
foreign corporation of a banking, financing, insurance, 
or similar business, but only if the corporation is pre-
dominantly engaged in the active conduct of such busi-
ness (within the meaning of subsection (h)(3)) or is a 
qualifying insurance company.’’ 

Subsec. (h). Pub. L. 105–277, § 1005(a), amended heading 
and text of subsec. (h) generally. Prior to amendment, 
text consisted of pars. (1) to (9) relating to special rule 
for income derived in active conduct of banking, fi-
nancing, or similar businesses, principles for determin-
ing applicable income, meaning of ‘‘predominantly en-
gaged’’ for purposes of the special rule, methods of de-
termining unearned premiums and reserves, definitions 
of certain terms for purposes of subsec. (h), anti-abuse 
rules, coordination with section 953 of this title, and 
taxable year applicability of subsec. (h). 

Subsec. (i). Pub. L. 105–277, § 1005(b)(2), added subsec. 
(i). 

1997—Subsec. (c)(1)(B). Pub. L. 105–34, § 1051(a)(2), in 
concluding provisions, struck out ‘‘In the case of any 
regular dealer in property, gains and losses from the 
sale or exchange of any such property or arising out of 
bona fide hedging transactions reasonably necessary to 
the conduct of the business of being a dealer in such 
property shall not be taken into account under this 
subparagraph.’’ before ‘‘Gains and losses’’ and ‘‘also’’ 
after ‘‘section 1221(1)’’. 

Subsec. (c)(1)(F), (G). Pub. L. 105–34, § 1051(a)(1), added 
subpars. (F) and (G). 

Subsec. (c)(2)(C). Pub. L. 105–34, § 1051(b), added sub-
par. (C). 

Subsec. (e)(2)(C). Pub. L. 105–34, § 1175(b), added sub-
par. (C). 

Subsec. (h). Pub. L. 105–34, § 1175(a), added subsec. (h). 
1996—Subsec. (c)(3)(A)(i). Pub. L. 104–188 amended di-

rectory language of Pub. L. 101–239, § 7811(i)(3)(A). See 
1989 Amendment note below. 

1993—Subsec. (b)(8). Pub. L. 103–66, § 13235(a)(3)(B), 
struck out ‘‘(1),’’ after ‘‘such corporation under para-
graph’’. 

Subsec. (c)(3)(C). Pub. L. 103–66, § 13233(a)(1), added 
subpar. (C). 

Subsec. (d)(4). Pub. L. 103–66, § 13239(d), added par. (4). 
Subsec. (f). Pub. L. 103–66, § 13235(b), inserted at end of 

concluding provisions ‘‘Except as provided in paragraph 

(1), such term shall not include any dividend or interest 
income which is foreign personal holding company in-
come (as defined in subsection (c)).’’ 

Subsec. (g)(1). Pub. L. 103–66, § 13235(a)(3)(A), inserted 
at end ‘‘Such term shall not include any foreign per-
sonal holding company income (as defined in sub-
section (c)).’’ 

1989—Subsec. (c)(3)(A). Pub. L. 101–239, § 7811(i)(3)(C), 
inserted at end ‘‘To the extent provided in regulations, 
payments made by a partnership with 1 or more cor-
porate partners shall be treated as made by such cor-
porate partners in proportion to their respective inter-
ests in the partnership.’’ 

Subsec. (c)(3)(A)(i). Pub. L. 101–239, § 7811(i)(3)(A), as 
amended by Pub. L. 104–188, substituted ‘‘is a corpora-
tion created’’ for ‘‘is created’’ after ‘‘person which (I)’’. 

Subsec. (c)(3)(A)(ii). Pub. L. 101–239, § 7811(i)(3)(B), 
substituted ‘‘from a corporation which is a related per-
son’’ for ‘‘from a related person’’. 

1988—Subsec. (b)(6), (7). Pub. L. 100–647, § 1012(i)(12), 
struck out ‘‘(determined without regard to the exclu-
sion under paragraph (2) of this subsection)’’ after 
‘‘paragraph (4) of subsection (a)’’. 

Subsec. (c)(1)(B). Pub. L. 100–647, § 1012(i)(18), (20), 
added cl. (ii), redesignated former cl. (ii) as (iii), added 
closing provisions, and struck out former closing provi-
sions which read as follows: ‘‘This subparagraph shall 
not apply to gain from the sale or exchange of any 
property which, in the hands of the taxpayer, is prop-
erty described in section 1221(1) or to gain from the sale 
or exchange of any property by a regular dealer in such 
property.’’ 

Subsec. (c)(3)(B). Pub. L. 100–647, § 1012(i)(25)(B), in-
serted before period at end ‘‘or creates (or increases) a 
deficit which under section 952(c) may reduce the sub-
part F income of the payor or another controlled for-
eign corporation’’. 

Subsec. (d)(3). Pub. L. 100–647, § 1012(i)(14)(A), sub-
stituted ‘‘more than 50 percent’’ for ‘‘50 percent or 
more’’ in last two sentences. 

Subsec. (e)(3). Pub. L. 100–647, § 1018(u)(38), related to 
execution of amendment by Pub. L. 99–514, 
§ 1221(b)(3)(B), see 1986 Amendment note below. 

1986—Subsec. (a)(5). Pub. L. 99–514, § 1221(c)(3)(A)(ii), 
substituted ‘‘determined under subsection (g)’’ for ‘‘de-
termined under subsection (h)’’. 

Subsec. (b)(2). Pub. L. 99–514, § 1221(c)(1), struck out 
par. (2), exclusion for reinvested shipping income, 
which read as follows: ‘‘For purposes of subsection (a), 
foreign base company income does not include foreign 
base company shipping income to the extent that the 
amount of such income does not exceed the increase for 
the taxable year in qualified investments in foreign 
base company shipping operations of the controlled for-
eign corporation (as determined under subsection (g)).’’ 

Subsec. (b)(3). Pub. L. 99–514, § 1223(a), amended par. 
(3) generally. Prior to amendment, par. (3), special rule 
where foreign base company income is less than 10 per-
cent or more than 70 percent of gross income, read as 
follows: ‘‘For purposes of subsection (a)— 

‘‘(A) If the foreign base company income (deter-
mined without regard to paragraphs (2) and (5)) is less 
than 10 percent of gross income, no part of the gross 
income of the taxable year shall be treated as foreign 
base company income. 

‘‘(B) If the foreign base company income (deter-
mined without regard to paragraphs (2) and (5)) ex-
ceeds 70 percent of gross income, the entire gross in-
come of the taxable year shall, subject to the provi-
sions of paragraphs (2), (4), and (5), be treated as for-
eign base company income.’’ 
Subsec. (b)(4). Pub. L. 99–514, § 1221(d), amended par. 

(4) generally. Prior to amendment, par. (4), exception 
for foreign corporations not availed of to reduce taxes, 
read as follows: ‘‘For purposes of subsection (a), foreign 
base company income does not include any item of in-
come received by a controlled foreign corporation if it 
is established to the satisfaction of the Secretary that 
neither— 

‘‘(A) the creation or organization of such controlled 
foreign corporation under the laws of the foreign 



Page 1983 TITLE 26—INTERNAL REVENUE CODE § 954 

country in which it is incorporated (or, in the case of 
a controlled foreign corporation which is an acquired 
corporation, the acquisition of such corporation cre-
ated or organized under the laws of the foreign coun-
try in which it is incorporated), nor 

‘‘(B) the effecting of the transaction giving rise to 
such income through the controlled foreign corpora-
tion, 

has as one of its significant purposes a substantial re-
duction of income, war profits, or excess profits or 
similar taxes. The preceding sentence shall not apply 
to foreign base company oil related income described in 
subsection (a)(5).’’ 

Subsec. (b)(5). Pub. L. 99–514, § 1201(c), inserted at end 
‘‘Except to the extent provided in regulations pre-
scribed by the Secretary, any interest which is paid or 
accrued by the controlled foreign corporation to any 
United States shareholder in such corporation (or any 
controlled foreign corporation related to such a share-
holder) shall be allocated first to foreign personal hold-
ing company income which is passive income (within 
the meaning of section 904(d)(2)) of such corporation to 
the extent thereof. The Secretary may, by regulations, 
provide that the preceding sentence shall apply also to 
interest paid or accrued to other persons.’’ 

Subsec. (c). Pub. L. 99–514, § 1221(a)(1), amended sub-
sec. (c) generally, substituting pars. (1) to (3) for former 
provisions which had provided: in par. (1), a reference 
to definition of ‘‘foreign personal holding company in-
come’’ contained in section 553; in par. (2), that all 
rents would be included in ‘‘foreign personal holding 
company income’’ without regard to whether or not 
such rents constituted 50 percent or more of gross in-
come; in par. (3), for exclusion of certain income de-
rived in active conduct of a trade or business; and in 
par. (4), exclusion of certain income received from re-
lated persons from being included in ‘‘foreign personal 
holding company income’’. See subsec. (c)(3). 

Subsec. (d)(3). Pub. L. 99–514, § 1221(e), added subpars. 
(A) and (B) and concluding provisions and struck out 
former subpars. (A) to (C) and concluding provisions 
which read as follows: 

‘‘(A) such person is an individual, partnership, 
trust, or estate which controls the controlled foreign 
corporation; 

‘‘(B) such person is a corporation which controls, or 
is controlled by, the controlled foreign corporation; 
or 

‘‘(C) such person is a corporation which is con-
trolled by the same person or persons which control 
the controlled foreign corporation. 

For purposes of the preceding sentence, control means 
the ownership, directly or indirectly, of stock possess-
ing more than 50 percent of the total combined voting 
power of all classes of stock entitled to vote. For pur-
poses of this paragraph, the rules for determining own-
ership of stock prescribed by section 958 shall apply.’’ 

Subsec. (e). Pub. L. 99–514, § 1810(k), in amending sub-
sec. (e) generally, designated existing provisions as par. 
(1), added par. heading, and substituted subpar. (A) and 
(B) designations for prior par. (1) and (2) designations, 
struck out provisions relating to nonapplicability of 
preceding sentence to services performed in connection 
with manufactured or grown or extracted property, and 
provisions determining the place of performance of 
services for purposes of paragraph (2) with respect to 
any policy of insurance and reinsurance, and added 
pars. (2) and (3). 

Subsec. (e)(3). Pub. L. 99–514, § 1221(b)(3)(B), and Pub. 
L. 100–647, § 1018(u)(38), struck out par. (3) as enacted by 
section 1810(k) of Pub. L. 99–514, which read as follows: 
‘‘For purposes of paragraph (1), in the case of any serv-
ices performed with respect to any policy of insurance 
or reinsurance with respect to which the primary in-
sured is a related person (within the meaning of section 
864(d)(4))— 

‘‘(A) such primary insured shall be treated as a re-
lated person for purposes of paragraph (1)(A) (whether 
or not the requirements of subsection (d)(3) are met), 

‘‘(B) such services shall be treated as performed in 
the country within which the insured hazards, risks, 
losses, or liabilities occur, and 

‘‘(C) except as otherwise provided in regulations by 
the Secretary, rules similar to the rules of section 
953(b) shall be applied in determining the income 
from such services.’’ 
Subsec. (f). Pub. L. 99–514, § 1221(c)(2), inserted last 

sentence. 
Subsecs. (g), (h). Pub. L. 99–514, § 1221(c)(3)(A)(i), re-

designated subsec. (h) as (g) and struck out former sub-
sec. (g), increase in qualified investments in foreign 
base company shipping operations, which read as fol-
lows: ‘‘For purposes of subsection (b)(2), the increase 
for any taxable year in qualified investments in foreign 
base company shipping operations of any controlled 
foreign corporation is the amount by which— 

‘‘(1) the qualified investments in foreign base com-
pany shipping operations (as defined in section 955(b)) 
of the controlled foreign corporation at the close of 
the taxable year, exceed 

‘‘(2) the qualified investments in foreign base com-
pany shipping operations (as so defined) of the con-
trolled foreign corporation at the close of the preced-
ing taxable year.’’ 
1984—Subsec. (e). Pub. L. 98–369, § 137(a), inserted pro-

vision that for purposes of par. (2) services performed 
with respect to any insurance or reinsurance policy be 
treated as performed in the country of risk. 

Subsec. (h)(1). Pub. L. 98–369, § 712(f), substituted 
‘‘paragraphs (2) and (3) of section 907(c)’’ for ‘‘section 
907(c)(2)’’. 

1982—Subsec. (a)(5). Pub. L. 97–248, § 212(a), (e), added 
par. (5). 

Subsec. (b)(4). Pub. L. 97–248, § 212(d), inserted at end 
‘‘The preceding sentence shall not apply to foreign base 
company oil related income described in subsection 
(a)(5).’’ 

Subsec. (b)(5). Pub. L. 97–248, § 212(b)(1), substituted 
‘‘, the foreign base company shipping income, and the 
foreign base company oil related income’’ for ‘‘and the 
foreign base company shipping income’’. 

Subsec. (b)(8). Pub. L. 97–248, § 212(b)(2), added par. (8). 
Subsec. (h). Pub. L. 97–248, § 212(c), added subsec. (h). 
1976—Subsecs. (b)(4), (5). Pub. L. 94–455, 

§ 1906(b)(13)(A), struck out ‘‘or his delegate’’ after ‘‘Sec-
retary’’. 

Subsec. (b)(7). Pub. L. 94–455, § 1024(a), added par. (7). 
Subsec. (c)(3)(C). Pub. L. 94–455, § 1023(a), added sub-

par. (C). 
1975—Subsec. (a)(4). Pub. L. 94–12, § 602(d)(1)(A), added 

par. (4). 
Subsec. (b)(1). Pub. L. 94–12, § 602(c)(1), struck out sub-

sec. (b)(1) which related to the exclusion of certain divi-
dends, interest, and gains from qualified investments in 
less developed countries. 

Subsec. (b)(2). Pub. L. 94–12, § 602(d)(1)(B), substituted 
‘‘foreign base company shipping income to the extent 
that the amount of such income does not exceed the in-
crease for the taxable year in qualified investments in 
foreign base company shipping operations of the con-
trolled foreign corporation (as determined under sub-
section (g))’’ for ‘‘income derived from, or in connec-
tion with, the use (or hiring or leasing for use) of any 
aircraft or vessel in foreign commerce, or the perform-
ance of services directly related to the use of any such 
aircraft or vessel’’ in text and ‘‘Exclusion for rein-
vested shipping income’’ for ‘‘Exclusion of certain ship-
ping income’’ in heading. 

Subsec. (b)(3). Pub. L. 94–12, § 602(d)(1)(C), (D), (e), sub-
stituted ‘‘10 percent’’ for ‘‘30 percent’’ in heading, sub-
stituted ‘‘paragraphs (2) and (5)’’ for ‘‘paragraphs (1) 
and (5)’’ and ‘‘10 percent’’ for ‘‘30 percent’’ in subpar. 
(A), and substituted ‘‘paragraphs (2) and (5)’’ for ‘‘para-
graphs (1) and (5)’’ and ‘‘paragraphs (2), (4), and (5)’’ for 
‘‘paragraphs (1), (2), (4), and (5)’’ in subpar. (B). 

Subsec. (b)(5). Pub. L. 94–12, § 602(d)(1)(E), substituted 
‘‘the foreign base company services income, and the 
foreign base company shipping income’’ for ‘‘and the 
foreign base company services income’’. 

Subsec. (b)(6). Pub. L. 94–12, § 602(d)(1)(F), added par. 
(6). 

Subsec. (d)(1). Pub. L. 94–12, § 602(b), provided that for 
purposes of subsec. (d) personal property does not in-
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clude agricultural commodities which are not grown in 
the United States in commercially marketable quan-
tities. 

Subsecs. (f), (g). Pub. L. 94–12, § 602(c)(2), (d)(1)(G), 
added subsecs. (f) and (g). 

1969—Subsec. (b)(4). Pub. L. 91–172 inserted reference 
to a foreign corporation which is an acquired corpora-
tion, and made the effecting of a transaction giving rise 
to foreign base income through the controlled foreign 
corporation subject to the Secretary’s power to dis-
allow inclusion of any item of such income where such 
inclusion will have one of the effects prescribed by this 
section. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by section 750(a) of Pub. L. 111–312 appli-
cable to taxable years of foreign corporations begin-
ning after Dec. 31, 2009, and to taxable years of United 
States shareholders with or within which any such tax-
able year of such foreign corporation ends, see section 
750(c) of Pub. L. 111–312, set out as a note under section 
953 of this title. 

Pub. L. 111–312, title VII, § 751(b), Dec. 17, 2010, 124 
Stat. 3321, provided that: ‘‘The amendment made by 
this section [amending this section] shall apply to tax-
able years of foreign corporations beginning after De-
cember 31, 2009, and to taxable years of United States 
shareholders with or within which any such taxable 
year of such foreign corporation ends.’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–343, div. C, title III, § 304(b), Oct. 3, 2008, 
122 Stat. 3867, provided that: ‘‘The amendment made by 
this section [amending this section] shall apply to tax-
able years of foreign corporations beginning after De-
cember 31, 2007, and to taxable years of United States 
shareholders with or within which such taxable years 
of foreign corporations end.’’ 

EFFECTIVE DATE OF 2007 AMENDMENT 

Amendment by section 4(a) of Pub. L. 110–172 effec-
tive as if included in the provisions of the Tax Increase 
Prevention and Reconciliation Act of 2005, Pub. L. 
109–222, to which such amendment relates, with certain 
exceptions, see section 4(d) of Pub. L. 110–172, set out as 
a note under section 355 of this title. 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title IV, § 426(a)(2), Dec. 20, 
2006, 120 Stat. 2974, provided that: ‘‘The amendments 
made by this subsection [amending this section] shall 
take effect as if included in section 103(b) of the Tax In-
crease Prevention and Reconciliation Act of 2005 [Pub. 
L. 109–222].’’ 

Pub. L. 109–222, title I, § 103(b)(2), May 17, 2006, 120 
Stat. 347, provided that: ‘‘The amendment made by this 
subsection [amending this section] shall apply to tax-
able years of foreign corporations beginning after De-
cember 31, 2005, and to taxable years of United States 
shareholders with or within which such taxable years 
of foreign corporations end.’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by section 403(m) of Pub. L. 109–135 effec-
tive as if included in the provision of the American 
Jobs Creation Act of 2004, Pub. L. 108–357, to which such 
amendment relates, see section 403(nn) of Pub. L. 
109–135, set out as a note under section 26 of this title. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title IV, § 412(b), Oct. 22, 2004, 118 Stat. 
1506, provided that: ‘‘The amendment made by this sec-
tion [amending this section] shall apply to taxable 
years of foreign corporations beginning after December 
31, 2004, and to taxable years of United States share-
holders with or within which such taxable years of for-
eign corporations end.’’ 

Amendment by section 413(b)(2) of Pub. L. 108–357 ap-
plicable to taxable years of foreign corporations begin-

ning after Dec. 31, 2004, and to taxable years of United 
States shareholders with or within which such taxable 
years of foreign corporations end, see section 413(d)(1) 
of Pub. L. 108–357, set out as an Effective and Termi-
nation Dates of 2004 Amendments note under section 1 
of this title. 

Pub. L. 108–357, title IV, § 414(d), Oct. 22, 2004, 118 Stat. 
1511, provided that: ‘‘The amendments made by this 
section [amending this section] shall apply to trans-
actions entered into after December 31, 2004.’’ 

Amendment by section 415(a), (b), (c)(2) of Pub. L. 
108–357 applicable to taxable years of foreign corpora-
tions beginning after Dec. 31, 2004, and to taxable years 
of United States shareholders with or within which 
such taxable years of foreign corporations end, see sec-
tion 415(d) of Pub. L. 108–357, set out as a note under 
section 952 of this title. 

Pub. L. 108–357, title IV, § 416(b), Oct. 22, 2004, 118 Stat. 
1512, provided that: ‘‘The amendment made by this sec-
tion [amending this section] shall apply to taxable 
years of such foreign corporations beginning after De-
cember 31, 2004, and to taxable years of United States 
shareholders with or within which such taxable years 
of such foreign corporations end.’’ 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by section 614(a)(2), (b)(1) of Pub. L. 
107–147 applicable to taxable years beginning after Dec. 
31, 2001, see section 614(c) of Pub. L. 107–147, set out as 
a note under section 953 of this title. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by section 503(a) of Pub. L. 106–170 appli-
cable to taxable years beginning after Dec. 31, 1999, see 
section 503(c) of Pub. L. 106–170, set out as a note under 
section 953 of this title. 

Amendment by section 532(c)(2)(Q) of Pub. L. 106–170 
applicable to any instrument held, acquired, or entered 
into, any transaction entered into, and supplies held or 
acquired on or after Dec. 17, 1999, see section 532(d) of 
Pub. L. 106–170, set out as a note under section 170 of 
this title. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by section 4003(j) of Pub. L. 105–277 effec-
tive as if included in the provision of the Taxpayer Re-
lief Act of 1997, Pub. L. 105–34, to which such amend-
ment relates, see section 4003(l) of Pub. L. 105–277, set 
out as a note under section 86 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1051(c) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years beginning after the 
date of the enactment of this Act [Aug. 5, 1997].’’ 

Section 1175(c) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to the first full taxable year of a for-
eign corporation beginning after December 31, 1997, and 
before January 1, 1999, and to taxable years of United 
States shareholders with or within which such taxable 
year of such foreign corporation ends.’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13233(a)(2) of Pub. L. 103–66 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to taxable years of controlled for-
eign corporations beginning after September 30, 1993, 
and to taxable years of United States shareholders in 
which or with which such taxable years of controlled 
foreign corporations end.’’ 

Amendment by section 13235(a)(3) and (b) of Pub. L. 
103–66 applicable to taxable years beginning after Dec. 
31, 1992, see section 13235(c) of Pub. L. 103–66, set out as 
a note under section 904 of this title. 

Amendment by section 13239(d) of Pub. L. 103–66 ap-
plicable to sales, exchanges, or other dispositions after 
Aug. 10, 1993, see section 13239(e) of Pub. L. 103–66, set 
out as a note under section 865 of this title. 
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EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 effective, except as 
otherwise provided, as if included in the provision of 
the Technical and Miscellaneous Revenue Act of 1988, 
Pub. L. 100–647, to which such amendment relates, see 
section 7817 of Pub. L. 101–239, set out as a note under 
section 1 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1201(c) of Pub. L. 99–514 appli-
cable to taxable years beginning after Dec. 31, 1986, ex-
cept as otherwise provided, see section 1201(e) of Pub. 
L. 99–514, set out as a note under section 904 of this 
title. 

Section 1221(g) of Pub. L. 99–514, as amended by Pub. 
L. 100–647, title I, § 1012(i)(13), Nov. 10, 1988, 102 Stat. 
3509, provided that: 

‘‘(1) IN GENERAL.—Except as otherwise provided in 
this subsection, the amendments made by this section 
[amending this section and sections 864, 952, 953, 955, 
and 957 of this title] shall apply to taxable years of for-
eign corporations beginning after December 31, 1986. 

‘‘(2) SPECIAL RULE FOR REPEAL OF EXCLUSION FOR REIN-
VESTMENT SHIPPING INCOME.— 

‘‘(A) IN GENERAL.—In the case of any qualified con-
trolled foreign corporation— 

‘‘(i) the amendments made by subsection (c) 
[amending this section and section 955 of this title] 
shall apply to taxable years ending on or after Jan-
uary 1, 1992, and 

‘‘(ii) sections 955(a)(1)(A) and 955(a)(2)(A) of the 
Internal Revenue Code of 1986 (as amended by sub-
section (c)(3)) shall be applied by substituting ‘end-
ing before 1992’ for ‘beginning before 1987’. 
‘‘(B) QUALIFIED CONTROLLED FOREIGN CORPORATION.— 

For purposes of subparagraph (A), the term ‘qualified 
controlled foreign corporation’ means any controlled 
foreign corporation (as defined in section 957 of such 
Code)— 

‘‘(i) if the United States agent of such corporation 
is a domestic corporation incorporated on March 13, 
1951, and 

‘‘(ii) if— 
‘‘(I) the certificate of incorporation of such cor-

poration is dated November 23, 1963, and 
‘‘(II) such corporation has a wholly owned sub-

sidiary and its certificate of incorporation is 
dated November 2, 1965. 

‘‘(3) EXCEPTION FOR CERTAIN REINSURANCE CON-
TRACTS.— 

‘‘(A) IN GENERAL.—In the case of the 1st 3 taxable 
years of a qualified controlled foreign insurer begin-
ning after December 31, 1986, the amendments made 
by this section shall not apply to the phase-in per-
centage of any qualified reinsurance income. 

‘‘(B) PHASE-IN PERCENTAGE.—For purposes of sub-
paragraph (A): 

‘‘In the case of taxable The phase-in 
years beginning in: percentage is: 
1987 ................................................. 75
1988 ................................................. 50
1989 ................................................. 25. 

‘‘(C) QUALIFIED CONTROLLED FOREIGN INSURER.—For 
purposes of this paragraph, the term ‘qualified con-
trolled foreign insurer’ means— 

‘‘(i) any controlled foreign corporation which on 
August 16, 1986, was a member of an affiliated group 
(as defined in section 1504(a) of the Internal Reve-
nue Code of 1986 without regard to subsection (b)(3) 
thereof) which had as its common parent a corpora-

tion incorporated in Delaware on June 9, 1967, with 
executive offices in New York, New York, or 

‘‘(ii) any controlled foreign corporation which on 
August 16, 1986, was a member of an affiliated group 
(as so defined) which had as its common parent a 
corporation incorporated in Delaware on November 
3, 1981, with executive offices in Philadelphia, Penn-
sylvania. 
‘‘(D) QUALIFIED REINSURANCE INCOME.—For purposes 

of this paragraph, the term ‘qualified reinsurance in-
come’ means any insurance income attributable to 
risks (other than risks described in section 953(a) or 
954(e) of such Code as in effect on the day before the 
date of the enactment of this Act [Oct. 22, 1986]) as-
sumed under a reinsurance contract. For purposes of 
this subparagraph, insurance income shall mean the 
underwriting income (as defined in section 832(b)(3) of 
such Code) and investment income derived from an 
amount of assets (to be segregated and separately 
identified) equivalent to the ordinary and necessary 
insurance reserves and necessary surplus equal to 1⁄3 
of earned premium attributable to such contracts. 
For purposes of this paragraph, the amount of quali-
fied reinsurance income shall not exceed the amount 
of insurance income from reinsurance contracts for 
calendar year 1985. In the case of controlled foreign 
corporations described in subparagraph (C)(ii), the 
preceding sentence shall not apply and the qualified 
reinsurance income of any such corporation shall not 
exceed such corporation’s proportionate share of 
$27,000,000 (determined on the basis of respective 
amounts of qualified reinsurance income determined 
without regard to this subparagraph).’’ 
Amendment by section 1223(a) of Pub. L. 99–514 appli-

cable to taxable years beginning after Dec. 31, 1986, see 
section 1223(c) of Pub. L. 99–514, set out as a note under 
section 864 of this title. 

Amendment by section 1810(k) of Pub. L. 99–514 effec-
tive, except as otherwise provided, as if included in the 
provisions of the Tax Reform Act of 1984, Pub. L. 98–369, 
div. A, to which such amendment relates, see section 
1881 of Pub. L. 99–514, set out as a note under section 48 
of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 137(b) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by subsection (a) [amending this 
section] shall apply to taxable years of controlled for-
eign corporations beginning after the date of the enact-
ment of this Act [July 18, 1984].’’ 

Amendment by section 712(f) of Pub. L. 98–369 effec-
tive as if included in the provision of the Tax Equity 
and Fiscal Responsibility Act of 1982, Pub. L. 97–248, to 
which such amendment relates, see section 715 of Pub. 
L. 98–369, set out as a note under section 31 of this title. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Section 212(f) of Pub. L. 97–248 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years of foreign corpora-
tions beginning after December 31, 1982, and to taxable 
years of United States shareholders in which, or with 
which, such taxable years of foreign corporations end.’’ 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 1023(b) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendment made by this section [amending this 
section] shall apply to taxable years of foreign corpora-
tions beginning after December 31, 1975, and to taxable 
years of United States shareholders (within the mean-
ing of section 951(b) of the Internal Revenue Code of 
1986 [formerly I.R.C. 1954]) within which or with which 
such taxable years of such foreign corporations end.’’ 

Section 1024(b) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendment made by this section [amending this 
section] shall apply to taxable years of foreign corpora-
tions beginning after December 31, 1975, and to taxable 
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years of United States shareholders (within the mean-
ing of section 951(b) of the Internal Revenue Code of 
1986 [formerly I.R.C. 1954]) within which or with which 
such taxable years of such foreign corporations end.’’ 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–12 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
1975, and to taxable years of United States shareholders 
(within the meaning of section 951(b) of this title) with-
in which or with which such taxable years of such for-
eign corporations end, see section 602(f) of Pub. L. 94–12, 
set out as an Effective Date note under section 955 of 
this title. 

EFFECTIVE DATE OF 1969 AMENDMENT 

Section 909(b) of Pub. L. 91–172 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years ending after October 
9, 1969.’’ 

LINE ITEM VETO 

Section 1175 of Pub. L. 105–34, amending this section 
and enacting provisions set out as a note above, was 
subject to line item veto by the President, Cancellation 
No. 97–1, signed Aug. 11, 1997, 62 F.R. 43266, Aug. 12, 1997. 
For decision holding line item veto unconstitutional, 
see Clinton v. City of New York, 524 U.S. 417, 118 S.Ct. 
2091, 141 L.Ed.2d 393 (1998). 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUB. L. 
99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For applicability of amendment by section 1201(c) of 
Pub. L. 99–514 notwithstanding any treaty obligation of 
the United States in effect on Oct. 22, 1986, with provi-
sion that for such purposes any amendment by title I 
of Pub. L. 100–647 be treated as if it had been included 
in the provision of Pub. L. 99–514 to which such amend-
ment relates, see section 1012(aa)(2), (4) of Pub. L. 
100–647, set out as a note under section 861 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

SPECIAL RULE FOR APPLICATION OF SECTION 954 TO 
CERTAIN DIVIDENDS 

Section 1227 of Pub. L. 99–514 provided that: 
‘‘(a) IN GENERAL.—For purposes of section 954(c)(3)(A) 

of the Internal Revenue Code of 1986, any dividends re-
ceived by a qualified controlled foreign corporation 
(within the meaning of section 951 of such Code) during 
any of its 1st 5 taxable years beginning after December 
31, 1986, with respect to its 32.7 percent interest in a 
Brazilian corporation shall be treated as if such Brazil-
ian corporation were a related person to the qualified 
controlled foreign corporation to the extent the Brazil-
ian corporation’s income is attributable to its interest 
in the trade or business of mining in Brazil. 

‘‘(b) QUALIFIED CONTROLLED FOREIGN CORPORATION.— 
For purposes of this section, a qualified controlled for-
eign corporation is a corporation the greater than 99 
percent shareholder of which is a company originally 
incorporated in Montana on July 9, 1951 (the name of 
which was changed on August 10, 1966). 

‘‘(c) EFFECTIVE DATE.—The amendment made by this 
section shall apply to dividends received after Decem-
ber 31, 1986.’’ 

§ 955. Withdrawal of previously excluded subpart 
F income from qualified investment 

(a) General rules 

(1) Amount withdrawn 

For purposes of this subpart, the amount of 
previously excluded subpart F income of any 
controlled foreign corporation withdrawn from 
investment in foreign base company shipping 
operations for any taxable year is an amount 
equal to the decrease in the amount of quali-
fied investments in foreign base company ship-
ping operations of the controlled foreign cor-
poration for such year, but only to the extent 
that the amount of such decrease does not ex-
ceed an amount equal to— 

(A) the sum of the amounts excluded under 
section 954(b)(2) from the foreign base com-
pany income of such corporation for all prior 
taxable years beginning before 1987, reduced 
by 

(B) the sum of the amounts of previously 
excluded subpart F income withdrawn from 
investment in foreign base company ship-
ping operations of such corporation deter-
mined under this subsection for all prior 
taxable years. 

(2) Decrease in qualified investments 

For purposes of paragraph (1), the amount of 
the decrease in qualified investments in for-
eign base company shipping operations of any 
controlled foreign corporation for any taxable 
year is the amount by which— 

(A) the amount of qualified investments in 
foreign base company shipping operations of 
the controlled foreign corporation as of the 
close of the last taxable year beginning be-
fore 1987 (to the extent such amount exceeds 
the sum of the decreases in qualified invest-
ments determined under this paragraph for 
prior taxable years beginning after 1986), ex-
ceeds 

(B) the amount of qualified investments in 
foreign base company shipping operations of 
the controlled foreign corporation at the 
close of the taxable year, 

to the extent that the amount of such decrease 
does not exceed the sum of the earnings and 
profits for the taxable year and the earnings 
and profits accumulated for prior taxable 
years beginning after December 31, 1975, and 
the amount of previously excluded subpart F 
income invested in less developed country cor-
porations described in section 955(c)(2) (as in 
effect before the enactment of the Tax Reduc-
tion Act of 1975) to the extent attributable to 
earnings and profits accumulated for taxable 
years beginning after December 31, 1962. For 
purposes of this paragraph, if qualified invest-
ments in foreign base company shipping oper-
ations are disposed of by the controlled for-
eign corporation during the taxable year, the 
amount of the decrease in qualified invest-
ments in foreign base company shipping oper-
ations of such controlled foreign corporations 
for such year shall be reduced by an amount 
equal to the amount (if any) by which the 
losses on such dispositions during such year 
exceed the gains on such dispositions during 
such year. 
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(3) Pro rata share of amount withdrawn 

In the case of any United States shareholder, 
the pro rata share of the amount of previously 
excluded subpart F income of any controlled 
foreign corporation withdrawn from invest-
ment in foreign base company shipping oper-
ations for any taxable year is his pro rata 
share of the amount determined under para-
graph (1). 

(b) Qualified investments in foreign base com-
pany shipping operations 

(1) In general 

For purposes of this subpart, the term 
‘‘qualified investments in foreign base com-
pany shipping operations’’ means investments 
in— 

(A) any aircraft or vessel used in foreign 
commerce, and 

(B) other assets which are used in connec-
tion with the performance of services di-
rectly related to the use of any such aircraft 
or vessel. 

Such term includes, but is not limited to, in-
vestments by a controlled foreign corporation 
in stock or obligations of another controlled 
foreign corporation which is a related person 
(within the meaning of section 954(d)(3)) and 
which holds assets described in the preceding 
sentence, but only to the extent that such as-
sets are so used. 

(2) Qualified investments by related persons 

For purposes of determining the amount of 
qualified investments in foreign based com-
pany shipping operations, an investment (or a 
decrease in investment) in such operations by 
one or more controlled foreign corporations 
may, under regulations prescribed by the Sec-
retary, be treated as an investment (or a de-
crease in investment) by another corporation 
which is a controlled foreign corporation and 
is a related person (as defined in section 
954(d)(3) with respect to the corporation actu-
ally making or withdrawing the investment. 

(3) Special rule 

For purposes of this subpart, a United States 
shareholder of a controlled foreign corporation 
may, under regulations prescribed by the Sec-
retary, elect to make the determinations 
under subsection (a)(2) of this section and 
under subsection (g) of section 954 as of the 
close of the years following the years referred 
to in such subsections, or as of the close of 
such longer period of time as such regulations 
may permit, in lieu of on the last day of such 
years. Any election under this paragraph made 
with respect to any taxable year shall apply to 
such year and to all succeeding taxable years 
unless the Secretary consents to the revoca-
tion of such election. 

(4) Amount attributable to property 

The amount taken into account under this 
subpart with respect to any property described 
in paragraph (1) shall be its adjusted basis, re-
duced by any liability to which such property 
is subject. 

(5) Income excluded under prior law 

Amounts invested in less developed country 
corporations described in section 955(c)(2) (as 

in effect before the enactment of the Tax Re-
duction Act of 1975) shall be treated as quali-
fied investments in foreign base company ship-
ping operations and shall not be treated as in-
vestments in less developed countries for pur-
poses of section 951(a)(1)(A)(ii). 

(Added Pub. L. 94–12, title VI, § 602(d)(3)(A), Mar. 
29, 1975, 89 Stat. 62; amended Pub. L. 94–455, title 
XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834; 
Pub. L. 99–514, title XII, § 1221(c)(3)(B), (C), Oct. 
22, 1986, 100 Stat. 2553; Pub. L. 100–647, title I, 
§ 1012(i)(11), Nov. 10, 1988, 102 Stat. 3509.) 

REFERENCES IN TEXT 

Section 955(c)(2) (as in effect before the enactment of 
the Tax Reduction Act of 1975), referred to in subsecs. 
(a)(2) and (b)(5), refers to section 955(c)(2) as added by 
Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 Stat. 1013, and as 
in effect from 1962 until the repeal of that section and 
the enactment of this section by Pub. L. 94–12. 

The Tax Reduction Act of 1975, referred to in subsecs. 
(a)(2) and (b)(5), is Pub. L. 94–12, Mar. 29, 1975, 89 Stat. 
26, as amended, which was enacted Mar. 29, 1975. For 
complete classification of this Act to the Code, see 
Short Title of 1975 Amendment note set out under sec-
tion 1 of this title and Tables. 

PRIOR PROVISIONS 

A prior section 955, added Pub. L. 87–834, § 12(a), Oct. 
16, 1962, 76 Stat. 1013, related to investments in less de-
veloped countries and dealing with less developed coun-
try corporations, prior to repeal by Pub. L. 94–12, title 
VI, § 602(c)(5), Mar. 29, 1975, 89 Stat. 59. 

AMENDMENTS 

1988—Subsec. (a)(2)(A). Pub. L. 100–647 inserted ‘‘(to 
the extent such amount exceeds the sum of the de-
creases in qualified investments determined under this 
paragraph for prior taxable years beginning after 1986)’’ 
after ‘‘beginning before 1987’’. 

1986—Subsec. (a)(1)(A). Pub. L. 99–514, § 1221(c)(3)(B), 
inserted ‘‘beginning before 1987’’ after ‘‘all prior taxable 
years’’. 

Subsec. (a)(2)(A). Pub. L. 99–514, § 1221(c)(3)(C), sub-
stituted ‘‘as of the close of the last taxable year begin-
ning before 1987’’ for ‘‘at the close of the preceding tax-
able year’’. 

1976—Subsec. (b)(2), (3). Pub. L. 94–455 struck out ‘‘or 
his delegate’’ after ‘‘Secretary’’ wherever appearing. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
1986, except as otherwise provided, see section 1221(g) of 
Pub. L. 99–514, set out as a note under section 954 of 
this title. 

EFFECTIVE DATE 

Section 602(f) of Pub. L. 94–12, as amended by Pub. L. 
99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendments made by this section [enacting this 
section, amending sections 851, 902, 951, and 954 of this 
title, and repealing section 963 and former section 955 of 
this title] shall apply to taxable years of foreign cor-
porations beginning after December 31, 1975, and to tax-
able years of United States shareholders (within the 
meaning of 951(b) of the Internal Revenue Code of 1986 
[formerly I.R.C. 1954]) within which or with which such 
taxable years of such foreign corporations end.’’ 
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§ 956. Investment of earnings in United States 
property 

(a) General rule 

In the case of any controlled foreign corpora-
tion, the amount determined under this section 
with respect to any United States shareholder 
for any taxable year is the lesser of— 

(1) the excess (if any) of— 
(A) such shareholder’s pro rata share of 

the average of the amounts of United States 
property held (directly or indirectly) by the 
controlled foreign corporation as of the close 
of each quarter of such taxable year, over 

(B) the amount of earnings and profits de-
scribed in section 959(c)(1)(A) with respect to 
such shareholder, or 

(2) such shareholder’s pro rata share of the 
applicable earnings of such controlled foreign 
corporation. 

The amount taken into account under paragraph 
(1) with respect to any property shall be its ad-
justed basis as determined for purposes of com-
puting earnings and profits, reduced by any li-
ability to which the property is subject. 

(b) Special rules 

(1) Applicable earnings 

For purposes of this section, the term ‘‘ap-
plicable earnings’’ means, with respect to any 
controlled foreign corporation, the sum of— 

(A) the amount (not including a deficit) re-
ferred to in section 316(a)(1) to the extent 
such amount was accumulated in prior tax-
able years, and 

(B) the amount referred to in section 
316(a)(2), 

but reduced by distributions made during the 
taxable year and by earnings and profits de-
scribed in section 959(c)(1). 

(2) Special rule for U.S. property acquired be-
fore corporation is a controlled foreign cor-
poration 

In applying subsection (a) to any taxable 
year, there shall be disregarded any item of 
United States property which was acquired by 
the controlled foreign corporation before the 
first day on which such corporation was treat-
ed as a controlled foreign corporation. The ag-
gregate amount of property disregarded under 
the preceding sentence shall not exceed the 
portion of the applicable earnings of such con-
trolled foreign corporation which were accu-
mulated during periods before such first day. 

(3) Special rule where corporation ceases to be 
controlled foreign corporation 

If any foreign corporation ceases to be a con-
trolled foreign corporation during any taxable 
year— 

(A) the determination of any United States 
shareholder’s pro rata share shall be made 
on the basis of stock owned (within the 
meaning of section 958(a)) by such share-
holder on the last day during the taxable 
year on which the foreign corporation is a 
controlled foreign corporation, 

(B) the average referred to in subsection 
(a)(1)(A) for such taxable year shall be deter-

mined by only taking into account quarters 
ending on or before such last day, and 

(C) in determining applicable earnings, the 
amount taken into account by reason of 
being described in paragraph (2) of section 
316(a) shall be the portion of the amount so 
described which is allocable (on a pro rata 
basis) to the part of such year during which 
the corporation is a controlled foreign cor-
poration. 

(c) United States property defined 

(1) In general 

For purposes of subsection (a), the term 
‘‘United States property’’ means any property 
acquired after December 31, 1962, which is— 

(A) tangible property located in the United 
States; 

(B) stock of a domestic corporation; 
(C) an obligation of a United States per-

son; or 
(D) any right to the use in the United 

States of— 
(i) a patent or copyright, 
(ii) an invention, model, or design 

(whether or not patented), 
(iii) a secret formula or process, or 
(iv) any other similar right, 

which is acquired or developed by the con-
trolled foreign corporation for use in the 
United States. 

(2) Exceptions 

For purposes of subsection (a), the term 
‘‘United States property’’ does not include— 

(A) obligations of the United States, 
money, or deposits with— 

(i) any bank (as defined by section 2(c) of 
the Bank Holding Company Act of 1956 (12 
U.S.C. 1841(c)), without regard to subpara-
graphs (C) and (G) of paragraph (2) of such 
section), or 

(ii) any corporation not described in 
clause (i) with respect to which a bank 
holding company (as defined by section 
2(a) of such Act) or financial holding com-
pany (as defined by section 2(p) of such 
Act) owns directly or indirectly more than 
80 percent by vote or value of the stock of 
such corporation; 

(B) property located in the United States 
which is purchased in the United States for 
export to, or use in, foreign countries; 

(C) any obligation of a United States per-
son arising in connection with the sale or 
processing of property if the amount of such 
obligation outstanding at no time during the 
taxable year exceeds the amount which 
would be ordinary and necessary to carry on 
the trade or business of both the other party 
to the sale or processing transaction and the 
United States person had the sale or process-
ing transaction been made between unre-
lated persons; 

(D) any aircraft, railroad rolling stock, 
vessel, motor vehicle, or container used in 
the transportation of persons or property in 
foreign commerce and used predominantly 
outside the United States; 

(E) an amount of assets of an insurance 
company equivalent to the unearned pre-
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miums or reserves ordinary and necessary 
for the proper conduct of its insurance busi-
ness attributable to contracts which are not 
contracts described in section 953(a)(1); 1 

(F) the stock or obligations of a domestic 
corporation which is neither a United States 
shareholder (as defined in section 951(b)) of 
the controlled foreign corporation, nor a do-
mestic corporation, 25 percent or more of 
the total combined voting power of which, 
immediately after the acquisition of any 
stock in such domestic corporation by the 
controlled foreign corporation, is owned, or 
is considered as being owned, by such United 
States shareholders in the aggregate; 

(G) any movable property (other than a 
vessel or aircraft) which is used for the pur-
pose of exploring for, developing, removing, 
or transporting resources from ocean waters 
or under such waters when used on the Con-
tinental Shelf of the United States; 

(H) an amount of assets of the controlled 
foreign corporation equal to the earnings 
and profits accumulated after December 31, 
1962, and excluded from subpart F income 
under section 952(b); 

(I) deposits of cash or securities made or 
received on commercial terms in the ordi-
nary course of a United States or foreign 
person’s business as a dealer in securities or 
in commodities, but only to the extent such 
deposits are made or received as collateral 
or margin for (i) a securities loan, notional 
principal contract, options contract, forward 
contract, or futures contract, or (ii) any 
other financial transaction in which the Sec-
retary determines that it is customary to 
post collateral or margin; 

(J) an obligation of a United States person 
to the extent the principal amount of the ob-
ligation does not exceed the fair market 
value of readily marketable securities sold 
or purchased pursuant to a sale and repur-
chase agreement or otherwise posted or re-
ceived as collateral for the obligation in the 
ordinary course of its business by a United 
States or foreign person which is a dealer in 
securities or commodities; 

(K) securities acquired and held by a con-
trolled foreign corporation in the ordinary 
course of its business as a dealer in securi-
ties if— 

(i) the dealer accounts for the securities 
as securities held primarily for sale to cus-
tomers in the ordinary course of business, 
and 

(ii) the dealer disposes of the securities 
(or such securities mature while held by 
the dealer) within a period consistent with 
the holding of securities for sale to cus-
tomers in the ordinary course of business; 
and 

(L) an obligation of a United States person 
which— 

(i) is not a domestic corporation, and 
(ii) is not— 

(I) a United States shareholder (as de-
fined in section 951(b)) of the controlled 
foreign corporation, or 

(II) a partnership, estate, or trust in 
which the controlled foreign corpora-
tion, or any related person (as defined in 
section 954(d)(3)), is a partner, bene-
ficiary, or trustee immediately after the 
acquisition of any obligation of such 
partnership, estate, or trust by the con-
trolled foreign corporation. 

For purposes of subparagraphs (I), (J), and (K), 
the term ‘‘dealer in securities’’ has the mean-
ing given such term by section 475(c)(1), and 
the term ‘‘dealer in commodities’’ has the 
meaning given such term by section 475(e), ex-
cept that such term shall include a futures 
commission merchant. 

(3) Certain trade or service receivables ac-
quired from related United States persons 

(A) In general 

Notwithstanding paragraph (2) (other than 
subparagraph (H) thereof), the term ‘‘United 
States property’’ includes any trade or serv-
ice receivable if— 

(i) such trade or service receivable is ac-
quired (directly or indirectly) from a relat-
ed person who is a United States person, 
and 

(ii) the obligor under such receivable is a 
United States person. 

(B) Definitions 

For purposes of this paragraph, the term 
‘‘trade or service receivable’’ and ‘‘related 
person’’ have the respective meanings given 
to such terms by section 864(d). 

(d) Pledges and guarantees 

For purposes of subsection (a), a controlled 
foreign corporation shall, under regulations pre-
scribed by the Secretary, be considered as hold-
ing an obligation of a United States person if 
such controlled foreign corporation is a pledgor 
or guarantor of such obligations. 

(e) Regulations 

The Secretary shall prescribe such regulations 
as may be necessary to carry out the purposes of 
this section, including regulations to prevent 
the avoidance of the provisons 2 of this section 
through reorganizations or otherwise. 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1015; amended Pub. L. 94–455, title X, 
§ 1021(a), title XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 
Stat. 1618, 1834; Pub. L. 98–369, div. A, title I, 
§ 123(b), title VIII, § 801(d)(8), July 18, 1984, 98 
Stat. 646, 996; Pub. L. 99–514, title XVIII, 
§ 1810(c)(1), Oct. 22, 1986, 100 Stat. 2824; Pub. L. 
103–66, title XIII, § 13232(a), (b), Aug. 10, 1993, 107 
Stat. 501; Pub. L. 104–188, title I, § 1501(b)(2), (3), 
Aug. 20, 1996, 110 Stat. 1825; Pub. L. 105–34, title 
XI, § 1173(a), title XVI, § 1601(e), Aug. 5, 1997, 111 
Stat. 988, 1090; Pub. L. 108–357, title IV, § 407(a), 
(b), title VIII, § 837(a), Oct. 22, 2004, 118 Stat. 1498, 
1499, 1596; Pub. L. 110–172, § 11(g)(15)(A), Dec. 29, 
2007, 121 Stat. 2490.) 

REFERENCES IN TEXT 

Section 953(a)(1), referred to in subsec. (c)(2)(E), was 
subsequently amended, and section 953(a)(1) no longer 
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describes contracts. However, contracts are described 
elsewhere in that section. 

AMENDMENTS 

2007—Subsec. (c)(2). Pub. L. 110–172, § 11(g)(15)(A)(ii), 
substituted ‘‘subparagraphs (I), (J), and (K)’’ for ‘‘sub-
paragraphs (J), (K), and (L)’’ in concluding provisions. 

Subsec. (c)(2)(I) to (M). Pub. L. 110–172, 
§ 11(g)(15)(A)(i), redesignated subpars. (J) to (M) as (I) to 
(L), respectively, and struck out former subpar. (I) 
which read as follows: ‘‘to the extent provided in regu-
lations prescribed by the Secretary, property which is 
otherwise United States property which is held by a 
FSC and which is related to the export activities of 
such FSC;’’. 

2004—Subsec. (c)(2). Pub. L. 108–357, § 407(b), sub-
stituted ‘‘, (K), and (L)’’ for ‘‘and (K)’’ in concluding 
provisions. 

Subsec. (c)(2)(A). Pub. L. 108–357, § 837(a), amended 
subpar. (A) generally. Prior to amendment, subpar. (A) 
read as follows: ‘‘obligations of the United States, 
money, or deposits with persons carrying on the bank-
ing business;’’. 

Subsec. (c)(2)(L), (M). Pub. L. 108–357, § 407(a), added 
subpars. (L) and (M). 

1997—Subsec. (b)(1)(A). Pub. L. 105–34, § 1601(e), in-
serted ‘‘to the extent such amount was accumulated in 
prior taxable years’’ after ‘‘section 316(a)(1)’’. 

Subsec. (c)(2). Pub. L. 105–34, § 1173(a), added subpars. 
(J) and (K) and concluding provisions. 

1996—Subsec. (b)(1). Pub. L. 104–188, § 1501(b)(2), reen-
acted heading without change and amended text gener-
ally. Prior to amendment, text read as follows: ‘‘For 
purposes of this section, the term ‘applicable earnings’ 
has the meaning given to such term by section 956A(b), 
except that the provisions of such section excluding 
earnings and profits accumulated in taxable years be-
ginning before October 1, 1993, shall be disregarded.’’ 

Subsec. (b)(3). Pub. L. 104–188, § 1501(b)(3), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘Rules simi-
lar to the rules of section 956A(e) shall apply for pur-
poses of this section.’’ 

1993—Subsec. (a). Pub. L. 103–66, § 13232(a)(2), added 
subsec. (a) and struck out former subsec. (a) which con-
sisted of introductory provisions and pars. (1) to (3) set-
ting out general rules for calculating amount of earn-
ings of a controlled foreign corporation invested in 
United States and pro rata share of the increase for any 
taxable year in earnings of such a corporation invested 
in United States property. 

Subsecs. (b) to (d). Pub. L. 103–66, § 13232(a), added 
subsec. (b) and redesignated former subsecs. (b) and (c) 
as (c) and (d), respectively. 

Subsec. (e). Pub. L. 103–66, § 13232(b), added subsec. (e). 
1986—Subsec. (b)(3)(A). Pub. L. 99–514 inserted ‘‘(other 

than subparagraph (H) thereof)’’. 
1984—Subsec. (b)(2)(I). Pub. L. 98–369, § 801(d)(8), added 

subpar. (I). 
Subsec. (b)(3). Pub. L. 98–369, § 123(b), added par. (3). 
1976—Subsec. (b)(2)(F) to (H). Pub. L. 94–455, § 1021(a), 

added subpars. (F) and (G) and redesignated former sub-
par. (F) as (H). 

Subsec. (c). Pub. L. 94–455, § 1906(b)(13)(A), struck out 
‘‘or his delegate’’ after ‘‘Secretary’’. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title IV, § 407(c), Oct. 22, 2004, 118 Stat. 
1499, provided that: ‘‘The amendments made by this 
section [amending this section] shall apply to taxable 
years of foreign corporations beginning after December 
31, 2004, and to taxable years of United States share-
holders with or within which such taxable years of for-
eign corporations end.’’ 

Pub. L. 108–357, title VIII, § 837(b), Oct. 22, 2004, 118 
Stat. 1596, provided that: ‘‘The amendment made by 
this section [amending this section] shall take effect on 
the date of the enactment of this Act [Oct. 22, 2004].’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1173(b) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-

tion] shall apply to taxable years of foreign corpora-
tions beginning after December 31, 1997, and to taxable 
years of United States shareholders with or within 
which such taxable years of foreign corporations end.’’ 

Amendment by section 1601(e) of Pub. L. 105–34 effec-
tive as if included in the provisions of the Small Busi-
ness Job Protection Act of 1996, Pub. L. 104–188, to 
which it relates, see section 1601(j) of Pub. L. 105–34, set 
out as a note under section 23 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
1996, and to taxable years of United States shareholders 
within which or with which such taxable years of for-
eign corporations end, see section 1501(d) of Pub. L. 
104–188, set out as a note under section 904 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–66 applicable to taxable 
years of controlled foreign corporations beginning after 
Sept. 30, 1993, and to taxable years of United States 
shareholders in which or with which such taxable years 
of controlled foreign corporations end, see section 
13232(d) of Pub. L. 103–66, set out as a note under sec-
tion 951 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 effective, except as 
otherwise provided, as if included in the provisions of 
the Tax Reform Act of 1984, Pub. L. 98–369, div. A, to 
which such amendment relates, see section 1881 of Pub. 
L. 99–514, set out as a note under section 48 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 123(b) of Pub. L. 98–369 appli-
cable to accounts receivable and evidences of indebted-
ness transferred after Mar. 1, 1984, in taxable years end-
ing after such date, with an exception, see section 
123(c) of Pub. L. 98–369, set out as a note under section 
864 of this title. 

Amendment by section 801(d)(8) of Pub. L. 98–369 ap-
plicable to transactions after Dec. 31, 1984, in taxable 
years ending after such date, see section 805(a)(1) of 
Pub. L. 98–369, as amended, set out as a note under sec-
tion 245 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 1021(c) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendments made by this section [amending this 
section and section 958 of this title] shall apply to tax-
able years of foreign corporations beginning after De-
cember 31, 1975, and to taxable years of United States 
shareholders (within the meaning of section 951(b) of 
the Internal Revenue Code of 1986 [formerly I.R.C. 1954]) 
within which or with which such taxable years of such 
foreign corporations end. In determining for purposes 
of any taxable year referred to in the preceding sen-
tence the amount referred to in section 956(a)(2)(A) of 
the Internal Revenue Code of 1986 for the last taxable 
year of a corporation beginning before January 1, 1976, 
the amendments made by this section shall be deemed 
also to apply to such last taxable year.’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

[§ 956A. Repealed. Pub. L. 104–188, title I, 
§ 1501(a)(2), Aug. 20, 1996, 110 Stat. 1825] 

Section, added Pub. L. 103–66, title XIII, § 13231(b), 
Aug. 10, 1993, 107 Stat. 496; amended Pub. L. 104–188, 
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title I, § 1703(i)(2), (3), Aug. 20, 1996, 110 Stat. 1876, relat-
ed to earnings invested in excess passive assets. 

EFFECTIVE DATE OF REPEAL 

Repeal by Pub. L. 104–188 applicable to taxable years 
of foreign corporations beginning after Dec. 31, 1996, 
and to taxable years of United States shareholders 
within which or with which such taxable years of for-
eign corporations end, see section 1501(d) of Pub. L. 
104–188, set out as an Effective Date of 1996 Amendment 
note under section 904 of this title. 

§ 957. Controlled foreign corporations; United 
States persons 

(a) General rule 

For purposes of this subpart, the term ‘‘con-
trolled foreign corporation’’ means any foreign 
corporation if more than 50 percent of— 

(1) the total combined voting power of all 
classes of stock of such corporation entitled to 
vote, or 

(2) the total value of the stock of such cor-
poration, 

is owned (within the meaning of section 958(a)), 
or is considered as owned by applying the rules 
of ownership of section 958(b), by United States 
shareholders on any day during the taxable year 
of such foreign corporation. 

(b) Special rule for insurance 

For purposes only of taking into account in-
come described in section 953(a) (relating to in-
surance income), the term ‘‘controlled foreign 
corporation’’ includes not only a foreign cor-
poration as defined by subsection (a) but also 
one of which more than 25 percent of the total 
combined voting power of all classes of stock (or 
more than 25 percent of the total value of stock) 
is owned (within the meaning of section 958(a)), 
or is considered as owned by applying the rules 
of ownership of section 958(b), by United States 
shareholders on any day during the taxable year 
of such corporation, if the gross amount of pre-
miums or other consideration in respect of the 
reinsurance or the issuing of insurance or annu-
ity contracts described in section 953(a)(1) 1 ex-
ceeds 75 percent of the gross amount of all pre-
miums or other consideration in respect of all 
risks. 

(c) United States person 

For purposes of this subpart, the term ‘‘United 
States person’’ has the meaning assigned to it 
by section 7701(a)(30) except that— 

(1) with respect to a corporation organized 
under the laws of the Commonwealth of Puer-
to Rico, such term does not include an individ-
ual who is a bona fide resident of Puerto Rico, 
if a dividend received by such individual dur-
ing the taxable year from such corporation 
would, for purposes of section 933(1), be treated 
as income derived from sources within Puerto 
Rico, and 

(2) with respect to a corporation organized 
under the laws of Guam, American Samoa, or 
the Northern Mariana Islands— 

(A) 80 percent or more of the gross income 
of which for the 3-year period ending at the 
close of the taxable year (or for such part of 

such period as such corporation or any pred-
ecessor has been in existence) was derived 
from sources within such a possession or was 
effectively connected with the conduct of a 
trade or business in such a possession, and 

(B) 50 percent or more of the gross income 
of which for such period (or part) was de-
rived from the active conduct of a trade or 
business within such a possession, 

such term does not include an individual who 
is a bona fide resident of Guam, American 
Samoa, or the Northern Mariana Islands. 

For purposes of subparagraphs (A) and (B) of 
paragraph (2), the determination as to whether 
income was derived from the active conduct of a 
trade or business within a possession shall be 
made under regulations prescribed by the Sec-
retary. 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1017; amended Pub. L. 94–455, title XIX, 
§ 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834; Pub. L. 
99–514, title XII, §§ 1221(b)(3)(C), 1222(a), 1224(a), 
1273(a), Oct. 22, 1986, 100 Stat. 2553, 2556, 2558, 
2595; Pub. L. 108–357, title VIII, § 908(c)(5), Oct. 22, 
2004, 118 Stat. 1656.) 

REFERENCES IN TEXT 

Section 953(a)(1), referred to in subsec. (b), was subse-
quently amended, and section 953(a)(1) no longer de-
scribes insurance or annuity contracts. However, insur-
ance or annuity contracts are described elsewhere in 
that section. 

AMENDMENTS 

2004—Subsec. (c). Pub. L. 108–357, § 908(c)(5)(B), struck 
out ‘‘derived from sources within a possession, was ef-
fectively connected with the conduct of a trade or busi-
ness within a possession, or’’ after ‘‘whether income 
was’’ in concluding provisions. 

Subsec. (c)(2)(B). Pub. L. 108–357, § 908(c)(5)(A), sub-
stituted ‘‘active conduct of a’’ for ‘‘conduct of an ac-
tive’’. 

1986—Subsec. (a). Pub. L. 99–514, § 1222(a)(1), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: ‘‘For purposes of this subpart, the term 
‘controlled foreign corporation’ means any foreign cor-
poration of which more than 50 percent of the total 
combined voting power of all classes of stock entitled 
to vote is owned (within the meaning of section 958(a)), 
or is considered as owned by applying the rules of own-
ership of section 958(b), by United States shareholders 
on any day during the taxable year of such foreign cor-
poration.’’ 

Subsec. (b). Pub. L. 99–514, § 1222(a)(2), inserted ‘‘(or 
more than 25 percent of the total value of stock)’’. 

Pub. L. 99–514, § 1221(b)(3)(C), substituted ‘‘insurance 
income’’ for ‘‘income derived from insurance of United 
States risks’’. 

Subsec. (c). Pub. L. 99–514, § 1273(a), added par. (2) and 
concluding provisions and struck out former pars. (2) 
and (3) which read as follows: 

‘‘(2) with respect to a corporation organized under the 
laws of the Virgin Islands, such term does not include 
an individual who is a bona fide resident of the Virgin 
Islands and whose income tax obligation under this 
subtitle for the taxable year is satisfied pursuant to 
section 28(a) of the Revised Organic Act of the Virgin 
Islands, approved July 22, 1954 (48 U.S.C. 1642), by pay-
ing tax on income derived from all sources both within 
and outside the Virgin Islands into the treasury of the 
Virgin Islands, and 

‘‘(3) with respect to a corporation organized under the 
laws of any other possession of the United States, such 
term does not include an individual who is a bona fide 
resident of any such other possession and whose income 
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derived from sources within possessions of the United 
States is not, by reason of section 931(a), includible in 
gross income under this subtitle for the taxable year.’’ 

Pub. L. 99–514, § 1224(a), redesignated subsec. (d) as (c) 
and struck out former subsec. (c) which provided cir-
cumstances under which for purposes of this subpart, 
the term ‘‘controlled foreign corporation’’ would not 
include certain corporations created or organized in 
Puerto Rico or a possession of the United States or 
under the laws of Puerto Rico or a possession of the 
United States. 

Subsec. (d). Pub. L. 99–514, § 1224(a), redesignated sub-
sec. (d) as (c). 

1976—Subsec. (c) Pub. L. 94–455 struck out ‘‘or his 
delegate’’ after ‘‘Secretary’’. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable to taxable 
years ending after Oct. 22, 2004, see section 908(d)(1) of 
Pub. L. 108–357, set out as an Effective Date note under 
section 937 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 1221(b)(3)(C) of Pub. L. 99–514 
applicable to taxable years of foreign corporations be-
ginning after Dec. 31, 1986, except as otherwise pro-
vided, see section 1221(g) of Pub. L. 99–514, set out as a 
note under section 954 of this title. 

Pub. L. 99–514, title XII, § 1222(c), Oct. 22, 1986, 100 
Stat. 2557, provided that: 

‘‘(1) IN GENERAL.—The amendments made by this sec-
tion [amending this section and section 552 of this title] 
shall apply to taxable years of foreign corporations be-
ginning after December 31, 1986; except that for pur-
poses of applying sections 951(a)(1)(B) and 956 of the In-
ternal Revenue Code of 1986, such amendments shall 
take effect on August 16, 1986. 

‘‘(2) TRANSITIONAL RULE.—In the case of any corpora-
tion treated as a controlled foreign corporation by rea-
son of the amendments made by this section, property 
acquired before August 16, 1986, shall not be taken into 
account under section 956(b) of the Internal Revenue 
Code of 1986. 

‘‘(3) SPECIAL RULE FOR BENEFICIARY OF TRUST.—In the 
case of an individual— 

‘‘(A) who is a beneficiary of a trust which was es-
tablished on December 7, 1979, under the laws of a for-
eign jurisdiction, and 

‘‘(B) who was not a citizen or resident of the United 
States on the date the trust was established, 

amounts which are included in the gross income of such 
beneficiary under section 951(a) of the Internal Revenue 
Code of 1986 with respect to stock held by the trust (and 
treated as distributed to the trust) shall be treated as 
the first amounts which are distributed by the trust to 
such beneficiary and as amounts to which section 959(a) 
of such Code applies.’’ 

Section 1224(b) of Pub. L. 99–514 provided that: 

‘‘(1) IN GENERAL.—The amendment made by sub-
section (a) [amending this section] shall apply to tax-
able years of foreign corporations beginning after De-
cember 31, 1986; except that for purposes of applying 
sections 951(a)(1)(B) and 956 of the Internal Revenue 
Code of 1986, such amendments shall take effect on Au-
gust 16, 1986. 

‘‘(2) TRANSITIONAL RULE.—In the case of any corpora-
tion treated as a controlled foreign corporation by rea-
son of the amendment made by subsection (a), property 
acquired before August 16, 1986, shall not be taken into 
account under section 956(b) of the Internal Revenue 
Code of 1986.’’ 

Amendment by section 1273(a) of Pub. L. 99–514 appli-
cable to taxable years beginning after Dec. 31, 1986, 
with certain exceptions and qualifications, see section 
1277 of Pub. L. 99–514, set out as a note under section 931 
of this title. 

§ 958. Rules for determining stock ownership 

(a) Direct and indirect ownership 

(1) General rule 

For purposes of this subpart (other than sec-
tion 960(a)(1)), stock owned means— 

(A) stock owned directly, and 
(B) stock owned with the application of 

paragraph (2). 

(2) Stock ownership through foreign entities 

For purposes of subparagraph (B) of para-
graph (1), stock owned, directly or indirectly, 
by or for a foreign corporation, foreign part-
nership, or foreign trust or foreign estate 
(within the meaning of section 7701(a)(31)) 
shall be considered as being owned proportion-
ately by its shareholders, partners, or bene-
ficiaries. Stock considered to be owned by a 
person by reason of the application of the pre-
ceding sentence shall, for purposes of applying 
such sentence, be treated as actually owned by 
such person. 

(3) Special rule for mutual insurance compa-
nies 

For purposes of applying paragraph (1) in the 
case of a foreign mutual insurance company, 
the term ‘‘stock’’ shall include any certificate 
entitling the holder to voting power in the 
corporation. 

(b) Constructive ownership 

For purposes of sections 951(b), 954(d)(3), 
956(c)(2), and 957, section 318(a) (relating to con-
structive ownership of stock) shall apply to the 
extent that the effect is to treat any United 
States person as a United States shareholder 
within the meaning of section 951(b), to treat a 
person as a related person within the meaning of 
section 954(d)(3), to treat the stock of a domestic 
corporation as owned by a United States share-
holder of the controlled foreign corporation for 
purposes of section 956(c)(2), or to treat a foreign 
corporation as a controlled foreign corporation 
under section 957, except that— 

(1) In applying paragraph (1)(A) of section 
318(a), stock owned by a nonresident alien in-
dividual (other than a foreign trust or foreign 
estate) shall not be considered as owned by a 
citizen or by a resident alien individual. 

(2) In applying subparagraphs (A), (B), and 
(C) of section 318(a)(2), if a partnership, estate, 
trust, or corporation owns, directly or indi-
rectly, more than 50 percent of the total com-
bined voting power of all classes of stock enti-
tled to vote of a corporation, it shall be con-
sidered as owning all the stock entitled to 
vote. 

(3) In applying subparagraph (C) of section 
318(a)(2), the phrase ‘‘10 percent’’ shall be sub-
stituted for the phrase ‘‘50 percent’’ used in 
subparagraph (C). 

(4) Subparagraph (A), (B), and (C) of section 
318(a)(3) shall not be applied so as to consider 
a United States person as owning stock which 
is owned by a person who is not a United 
States person. 

Paragraphs (1) and (4) shall not apply for pur-
poses of section 956(c)(2) to treat stock of a do-
mestic corporation as not owned by a United 
States shareholder. 
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(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1018; amended Pub. L. 88–554, § 4(b)(5), Aug. 
31, 1964, 78 Stat. 763; Pub. L. 94–455, title X, 
§ 1021(b), Oct. 4, 1976, 90 Stat. 1619; Pub. L. 
104–188, title I, §§ 1703(i)(4), 1704(t)(7), Aug. 20, 
1996, 110 Stat. 1876, 1887.) 

AMENDMENTS 

1996—Subsec. (a)(1). Pub. L. 104–188, § 1704(t)(7), sub-
stituted ‘‘section 960(a)(1)’’ for ‘‘sections 955(b)(1)(A) 
and (B), 955(c)(2)(A)(ii), and 960(a)(1)’’ in introductory 
provisions. 

Subsec. (b). Pub. L. 104–188, § 1703(i)(4), substituted 
‘‘956(c)(2)’’ for ‘‘956(b)(2)’’ wherever appearing in intro-
ductory and closing provisions. 

1976—Subsec. (b). Pub. L. 94–455 inserted ‘‘956(b)(2)’’ 
after ‘‘purposes of sections 951(b), 954(d)(3),’’, ‘‘to treat 
the stock of a domestic corporation as owned by a 
United States shareholder of the controlled foreign cor-
poration for purposes of section 956(b)(2)’’ after ‘‘mean-
ing of section 954(d)(3)’’ and ‘‘Paragraphs (1) and (4) 
shall not apply for purposes of section 956(b)(2) to treat 
stock of a domestic corporation as not owned by a 
United States shareholder’’ following subpar. (4). 

1964—Subsec. (b). Pub. L. 88–554 redesignated pars. (4) 
and (5) as (3) and (4), respectively, struck out former 
par. (3) which related to ownership of stock by a part-
nership, estate, trust, or corporation for purposes of ap-
plying first sentence of subpars. (A) and (B), and sub-
par. (C)(i) of section 318(a)(2) of this title, and made 
amendments throughout subsec. (b) to conform to 
changes made in section 318 of this title by Pub. L. 
88–554. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 1703(i)(4) of Pub. L. 104–188 ef-
fective as if included in the provision of the Revenue 
Reconciliation Act of 1993, Pub. L. 103–66, §§ 13001–13444, 
to which such amendment relates, see section 1703(o) of 
Pub. L. 104–188, set out as a note under section 39 of 
this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–455 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
1975, and to taxable years of United States shareholders 
within which or with which such taxable years of such 
corporations end, see section 1021(c) of Pub. L. 94–455, 
set out as a note under section 956 of this title. 

EFFECTIVE DATE OF 1964 AMENDMENT 

Amendment by Pub. L. 88–554 effective Aug. 31, 1964, 
except that for purposes of sections 302 and 304 of this 
title, such amendments shall not apply to distributions 
in payment for stock acquisitions or redemptions, if 
such acquisitions or redemptions occurred before Aug. 
31, 1964, see section 4(c) of Pub. L. 88–554, set out as a 
note under section 318 of this title. 

§ 959. Exclusion from gross income of previously 
taxed earnings and profits 

(a) Exclusion from gross income of United States 
persons 

For purposes of this chapter, the earnings and 
profits of a foreign corporation attributable to 
amounts which are, or have been, included in 
the gross income of a United States shareholder 
under section 951(a) shall not, when— 

(1) such amounts are distributed to, or 
(2) such amounts would, but for this sub-

section, be included under section 951(a)(1)(B) 
in the gross income of, 

such shareholder (or any other United States 
person who acquires from any person any por-
tion of the interest of such United States share-

holder in such foreign corporation, but only to 
the extent of such portion, and subject to such 
proof of the identity of such interest as the Sec-
retary may by regulations prescribe) directly or 
indirectly through a chain of ownership de-
scribed under section 958(a), be again included in 
the gross income of such United States share-
holder (or of such other United States person). 
The rules of subsection (c) shall apply for pur-
poses of paragraph (1) of this subsection and the 
rules of subsection (f) shall apply for purposes of 
paragraph (2) of this subsection. 

(b) Exclusion from gross income of certain for-
eign subsidiaries 

For purposes of section 951(a), the earnings 
and profits of a controlled foreign corporation 
attributable to amounts which are, or have 
been, included in the gross income of a United 
States shareholder under section 951(a), shall 
not, when distributed through a chain of owner-
ship described under section 958(a), be also in-
cluded in the gross income of another controlled 
foreign corporation in such chain for purposes of 
the application of section 951(a) to such other 
controlled foreign corporation with respect to 
such United States shareholder (or to any other 
United States shareholder who acquires from 
any person any portion of the interest of such 
United States shareholder in the controlled for-
eign corporation, but only to the extent of such 
portion, and subject to such proof of identity of 
such interest as the Secretary may prescribe by 
regulations). 

(c) Allocation of distributions 

For purposes of subsections (a) and (b), section 
316(a) shall be applied by applying paragraph (2) 
thereof, and then paragraph (1) thereof— 

(1) first to the aggregate of— 
(A) earnings and profits attributable to 

amounts included in gross income under sec-
tion 951(a)(1)(B) (or which would have been 
included except for subsection (a)(2) of this 
section), and 

(B) earnings and profits attributable to 
amounts included in gross income under sec-
tion 951(a)(1)(C) (or which would have been 
included except for subsection (a)(3) of this 
section), 

with any distribution being allocated between 
earnings and profits described in subparagraph 
(A) and earnings and profits described in sub-
paragraph (B) proportionately on the basis of 
the respective amounts of such earnings and 
profits, 

(2) then to earnings and profits attributable 
to amounts included in gross income under 
section 951(a)(1)(A) (but reduced by amounts 
not included under subparagraph (B) or (C) of 
section 951(a)(1) because of the exclusions in 
paragraphs (2) and (3) of subsection (a) of this 
section), and 

(3) then to other earnings and profits. 

References in this subsection to section 
951(a)(1)(C) and subsection (a)(3) shall be treated 
as references to such provisions as in effect on 
the day before the date of the enactment of the 
Small Business Job Protection Act of 1996. 
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(d) Distributions excluded from gross income not 
to be treated as dividends 

Except as provided in section 960(a)(3), any dis-
tribution excluded from gross income under sub-
section (a) shall be treated, for purposes of this 
chapter, as a distribution which is not a divi-
dend; except that such distributions shall imme-
diately reduce earnings and profits. 

(e) Coordination with amounts previously taxed 
under section 1248 

For purposes of this section and section 960(b), 
any amount included in the gross income of any 
person as a dividend by reason of subsection (a) 
or (f) of section 1248 shall be treated as an 
amount included in the gross income of such 
person (or, in any case to which section 1248(e) 
applies, of the domestic corporation referred to 
in section 1248(e)(2)) under section 951(a)(1)(A). 

(f) Allocation rules for certain inclusions 

(1) In general 

For purposes of this section, amounts that 
would be included under subparagraph (B) of 
section 951(a)(1) (determined without regard to 
this section) shall be treated as attributable 
first to earnings described in subsection (c)(2), 
and then to earnings described in subsection 
(c)(3). 

(2) Treatment of distributions 

In applying this section, actual distributions 
shall be taken into account before amounts 
that would be included under section 
951(a)(1)(B) (determined without regard to this 
section). 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1019; amended Pub. L. 94–455, title XIX, 
§ 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834; Pub. L. 
98–369, div. A, title I, § 133(b)(1), July 18, 1984, 98 
Stat. 668; Pub. L. 99–514, title XII, § 1226(b), Oct. 
22, 1986, 100 Stat. 2560; Pub. L. 100–647, title I, 
§ 1012(bb)(7)(A), Nov. 10, 1988, 102 Stat. 3536; Pub. 
L. 103–66, title XIII, § 13231(c)(1), (2), (4)(A), (B), 
Aug. 10, 1993, 107 Stat. 497, 498; Pub. L. 104–188, 
title I, § 1501(b)(4)–(8), Aug. 20, 1996, 110 Stat. 
1826.) 

REFERENCES IN TEXT 

The date of the enactment of the Small Business Job 
Protection Act of 1996, referred to in subsec. (c), is the 
date of enactment of Pub. L. 104–188, which was ap-
proved Aug. 20, 1996. 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–188, § 1501(b)(4), (5), sub-
stituted ‘‘paragraph (2)’’ for ‘‘paragraphs (2) and (3)’’ in 
closing provisions, inserted ‘‘or’’ at end of par. (1), 
struck out ‘‘or’’ at end of par. (2), and struck out par. 
(3) which read as follows: ‘‘such amounts would, but for 
this subsection, be included under section 951(a)(1)(C) in 
the gross income of,’’. 

Subsec. (c). Pub. L. 104–188, § 1501(b)(6), inserted at end 
‘‘References in this subsection to section 951(a)(1)(C) 
and subsection (a)(3) shall be treated as references to 
such provisions as in effect on the day before the date 
of the enactment of the Small Business Job Protection 
Act of 1996.’’ 

Subsec. (f)(1). Pub. L. 104–188, § 1501(b)(7), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘For pur-
poses of this section— 

‘‘(A) amounts that would be included under sub-
paragraph (B) of section 951(a)(1) (determined without 

regard to this section) shall be treated as attrib-
utable first to earnings described in subsection (c)(2), 
and then to earnings described in subsection (c)(3), 
and 

‘‘(B) amounts that would be included under sub-
paragraph (C) of section 951(a)(1) (determined without 
regard to this section) shall be treated as attrib-
utable first to earnings described in subsection (c)(2) 
to the extent the earnings so described were accumu-
lated in taxable years beginning after September 30, 
1993, and then to earnings described in subsection 
(c)(3).’’ 
Subsec. (f)(2). Pub. L. 104–188, § 1501(b)(8), substituted 

‘‘section 951(a)(1)(B)’’ for ‘‘subparagraphs (B) and (C) of 
section 951(a)(1)’’. 

1993—Subsec. (a). Pub. L. 103–66, § 13231(c)(2)(A), (4)(A), 
substituted in introductory provisions ‘‘earnings and 
profits’’ for ‘‘earnings and profits for taxable year’’ and 
inserted at end of closing provisions ‘‘The rules of sub-
section (c) shall apply for purposes of paragraph (1) of 
this subsection and the rules of subsection (f) shall 
apply for purposes of paragraphs (2) and (3) of this sub-
section.’’ 

Subsec. (a)(3). Pub. L. 103–66, § 13231(c)(1), added par. 
(3). 

Subsec. (b). Pub. L. 103–66, § 13231(c)(4)(A), substituted 
‘‘earnings and profits’’ for ‘‘earnings and profits for a 
taxable year’’. 

Subsec. (c)(1). Pub. L. 103–66, § 13231(c)(2)(C), amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: ‘‘first to earnings and profits attributable to 
amounts included in gross income under section 
951(a)(1)(B) (or which would have been included except 
for subsection (a)(2) of this section),’’. 

Subsec. (c)(2). Pub. L. 103–66, § 13231(c)(4)(B), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: ‘‘then to earnings and profits attributable to 
amounts included in gross income under section 
951(a)(1)(A) (but reduced by amounts not included under 
section 951(a)(1)(B) because of the exclusion in sub-
section (a)(2) of this section), and’’. 

Subsec. (f). Pub. L. 103–66, § 13231(c)(2)(B), added sub-
sec. (f). 

1988—Subsec. (e). Pub. L. 100–647 substituted ‘‘such 
person (or, in any case to which section 1248(e) applies, 
of the domestic corporation referred to in section 
1248(e)(2)) under’’ for ‘‘such person under’’. 

1986—Subsec. (d). Pub. L. 99–514 inserted ‘‘; except 
that such distributions shall immediately reduce earn-
ings and profits’’. 

1984—Subsec. (e). Pub. L. 98–369 added subsec. (e). 
1976—Subsecs. (a), (b). Pub. L. 94–455 struck out ‘‘or 

his delegate’’ after ‘‘Secretary’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
1996, and to taxable years of United States shareholders 
within which or with which such taxable years of for-
eign corporations end, see section 1501(d) of Pub. L. 
104–188, set out as a note under section 904 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–66 applicable to taxable 
years of foreign corporations beginning after Sept. 30, 
1993, and to taxable years of United States shareholders 
in which or with which such taxable years of foreign 
corporations end, see section 13231(e) of Pub. L. 103–66, 
set out as a note under section 951 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 1012(bb)(7)(B) of Pub. L. 100–647 provided that: 
‘‘The amendment made by subparagraph (A) [amending 
this section] shall apply in the case of transactions to 
which section 1248(e) of the 1986 Code applies and which 
occur after December 31, 1986.’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Section 1226(c)(2) of Pub. L. 99–514 provided that: 
‘‘The amendment made by subsection (b) [amending 
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this section] shall apply to distributions after the date 
of the enactment of this Act [Oct. 22, 1986].’’ 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 133(d)(2), (3) of Pub. L. 98–369, as amended by 
Pub. L. 99–514, § 2, title XVIII, § 1810(i)(2), Oct. 22, 1986, 
100 Stat. 2095, 2829; Pub. L. 100–647, title I, § 1018(g)(2), 
Nov. 10, 1988, 102 Stat. 3582, provided that: 

‘‘(2) SUBSECTIONS (b) AND (c).—Except as provided in 
paragraph (3), the amendments made by subsections (b) 
and (c) [amending this section and section 1248 of this 
title] shall apply with respect to transactions to which 
subsection (a) or (f) of section 1248 of the Internal Reve-
nue Code of 1986 [formerly I.R.C. 1954] applies occurring 
after the date of the enactment of this Act [July 18, 
1984]. 

‘‘(3) ELECTION OF EARLIER DATE FOR CERTAIN TRANS-
ACTIONS.— 

‘‘(A) IN GENERAL.—If the appropriate election is 
made under subparagraph (B), the amendments made 
by subsection (b) [amending this section and section 
1248 of this title] shall apply with respect to trans-
actions to which subsection (a) or (f) of section 1248 
of such Code applies occurring after October 9, 1975. 

‘‘(B) ELECTION.— 
‘‘(i) Subparagraph (A) shall apply with respect to 

transactions to which subsection (a) of section 1248 
of such Code applies if the foreign corporation de-
scribed in such subsection (or its successor in inter-
est) so elects. 

‘‘(ii) Subparagraph (A) shall apply with respect to 
transactions to which subsection (f) of section 1248 
of such Code applies if the domestic corporation de-
scribed in section 1248(f)(1) of such Code (or its suc-
cessor) so elects. 

‘‘(iii) Any election under clause (i) or (ii) shall be 
made not later than the date which is 1 year after 
the date of the enactment of the Tax Reform Act of 
1986 [Oct. 22, 1986] and shall be made in such manner 
as the Secretary of the Treasury or his delegate 
shall prescribe.’’ 

§ 960. Special rules for foreign tax credit 

(a) Taxes paid by a foreign corporation 

(1) Deemed paid credit 

For purposes of subpart A of this part, if 
there is included under section 951(a) in the 
gross income of a domestic corporation any 
amount attributable to earnings and profits of 
a foreign corporation which is a member of a 
qualified group (as defined in section 902(b)) 
with respect to the domestic corporation, 
then, except to the extent provided in regula-
tions, section 902 shall be applied as if the 
amount so included were a dividend paid by 
such foreign corporation (determined by ap-
plying section 902(c) in accordance with sec-
tion 904(d)(3)(B)). 

(2) Taxes previously deemed paid by domestic 
corporation 

If a domestic corporation receives a distribu-
tion from a foreign corporation, any portion of 
which is excluded from gross income under 
section 959, the income, war profits, and excess 
profits taxes paid or deemed paid by such for-
eign corporation to any foreign country or to 
any possession of the United States in connec-
tion with the earnings and profits of such for-
eign corporation from which such distribution 
is made shall not be taken into account for 
purposes of section 902, to the extent such 
taxes were deemed paid by a domestic corpora-
tion under paragraph (1) for any prior taxable 
year. 

(3) Taxes paid by foreign corporation and not 
previously deemed paid by domestic cor-
poration 

Any portion of a distribution from a foreign 
corporation received by a domestic corpora-
tion which is excluded from gross income 
under section 959(a) shall be treated by the do-
mestic corporation as a dividend, solely for 
purposes of taking into account under section 
902 any income, war profits, or excess profits 
taxes paid to any foreign country or to any 
possession of the United States, on or with re-
spect to the accumulated profits of such for-
eign corporation from which such distribution 
is made, which were not deemed paid by the 
domestic corporation under paragraph (1) for 
any prior taxable year. 

(b) Special rules for foreign tax credit in year of 
receipt of previously taxed earnings and 
profits 

(1) Increase in section 904 limitation 

In the case of any taxpayer who— 
(A) either (i) chose to have the benefits of 

subpart A of this part for a taxable year be-
ginning after September 30, 1993, in which he 
was required under section 951(a) to include 
any amount in his gross income, or (ii) did 
not pay or accrue for such taxable year any 
income, war profits, or excess profits taxes 
to any foreign country or to any possession 
of the United States, 

(B) chooses to have the benefits of subpart 
A of this part for any taxable year in which 
he receives 1 or more distributions or 
amounts which are excludable from gross in-
come under section 959(a) and which are at-
tributable to amounts included in his gross 
income for taxable years referred to in sub-
paragraph (A), and 

(C) for the taxable year in which such dis-
tributions or amounts are received, pays, or 
is deemed to have paid, or accrues income, 
war profits, or excess profits taxes to a for-
eign country or to any possession of the 
United States with respect to such distribu-
tions or amounts, 

the limitation under section 904 for the tax-
able year in which such distributions or 
amounts are received shall be increased by the 
lesser of the amount of such taxes paid, or 
deemed paid, or accrued with respect to such 
distributions or amounts or the amount in the 
excess limitation account as of the beginning 
of such taxable year. 

(2) Excess limitation account 

(A) Establishment of account 

Each taxpayer meeting the requirements 
of paragraph (1)(A) shall establish an excess 
limitation account. The opening balance of 
such account shall be zero. 

(B) Increases in account 

For each taxable year beginning after Sep-
tember 30, 1993, the taxpayer shall increase 
the amount in the excess limitation account 
by the excess (if any) of— 

(i) the amount by which the limitation 
under section 904(a) for such taxable year 
was increased by reason of the total 
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1 So in original. Probably should be ‘‘Reconciliation’’. 

amount of the inclusions in gross income 
under section 951(a) for such taxable year, 
over 

(ii) the amount of any income, war prof-
its, and excess profits taxes paid, or 
deemed paid, or accrued to any foreign 
country or possession of the United States 
which were allowable as a credit under sec-
tion 901 for such taxable year and which 
would not have been allowable but for the 
inclusions in gross income described in 
clause (i). 

Proper reductions in the amount added to 
the account under the preceding sentence for 
any taxable year shall be made for any in-
crease in the credit allowable under section 
901 for such taxable year by reason of a 
carryback if such increase would not have 
been allowable but for the inclusions in 
gross income described in clause (i). 

(C) Decreases in account 

For each taxable year beginning after Sep-
tember 30, 1993, for which the limitation 
under section 904 was increased under para-
graph (1), the taxpayer shall reduce the 
amount in the excess limitation account by 
the amount of such increase. 

(3) Distributions of income previously taxed in 
years beginning before October 1, 1993 

If the taxpayer receives a distribution or 
amount in a taxable year beginning after Sep-
tember 30, 1993, which is excluded from gross 
income under section 959(a) and is attributable 
to any amount included in gross income under 
section 951(a) for a taxable year beginning be-
fore October 1, 1993, the limitation under sec-
tion 904 for the taxable year in which such 
amount or distribution is received shall be in-
creased by the amount determined under this 
subsection as in effect on the day before the 
date of the enactment of the Revenue 
Reconcilation 1 Act of 1993. 

(4) Cases in which taxes not to be allowed as 
deduction 

In the case of any taxpayer who— 
(A) chose to have the benefits of subpart A 

of this part for a taxable year in which he 
was required under section 951(a) to include 
in his gross income an amount in respect of 
a controlled foreign corporation, and 

(B) does not choose to have the benefits of 
subpart A of this part for the taxable year in 
which he receives a distribution or amount 
which is excluded from gross income under 
section 959(a) and which is attributable to 
earnings and profits of the controlled foreign 
corporation which was included in his gross 
income for the taxable year referred to in 
subparagraph (A), 

no deduction shall be allowed under section 
164 for the taxable year in which such distribu-
tion or amount is received for any income, war 
profits, or excess profits taxes paid or accrued 
to any foreign country or to any possession of 
the United States on or with respect to such 
distribution or amount. 

(5) Insufficient taxable income 

If an increase in the limitation under this 
subsection exceeds the tax imposed by this 
chapter for such year, the amount of such ex-
cess shall be deemed an overpayment of tax 
for such year. 

(c) Limitation with respect to section 956 inclu-
sions 

(1) In general 

If there is included under section 951(a)(1)(B) 
in the gross income of a domestic corporation 
any amount attributable to the earnings and 
profits of a foreign corporation which is a 
member of a qualified group (as defined in sec-
tion 902(b)) with respect to the domestic cor-
poration, the amount of any foreign income 
taxes deemed to have been paid during the 
taxable year by such domestic corporation 
under section 902 by reason of subsection (a) 
with respect to such inclusion in gross income 
shall not exceed the amount of the foreign in-
come taxes which would have been deemed to 
have been paid during the taxable year by such 
domestic corporation if cash in an amount 
equal to the amount of such inclusion in gross 
income were distributed as a series of distribu-
tions (determined without regard to any for-
eign taxes which would be imposed on an ac-
tual distribution) through the chain of owner-
ship which begins with such foreign corpora-
tion and ends with such domestic corporation. 

(2) Authority to prevent abuse 

The Secretary shall issue such regulations 
or other guidance as is necessary or appro-
priate to carry out the purposes of this sub-
section, including regulations or other guid-
ance which prevent the inappropriate use of 
the foreign corporation’s foreign income taxes 
not deemed paid by reason of paragraph (1). 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1020; amended Pub. L. 94–455, title X, 
§§ 1031(b)(1), 1033(b)(2), 1037(a), Oct. 4, 1976, 90 
Stat. 1622, 1628, 1633; Pub. L. 99–514, title XII, 
§ 1202(b), Oct. 22, 1986, 100 Stat. 2530; Pub. L. 
103–66, title XIII, § 13233(b)(1), Aug. 10, 1993, 107 
Stat. 502; Pub. L. 105–34, title XI, § 1113(b), Aug. 
5, 1997, 111 Stat. 971; Pub. L. 111–226, title II, 
§ 214(a), Aug. 10, 2010, 124 Stat. 2399.) 

REFERENCES IN TEXT 

The date of the enactment of the Revenue Reconcili-
ation Act of 1993, referred to in subsec. (b)(3), is the 
date of enactment of Pub. L. 103–66, which was approved 
Aug. 10, 1993. 

AMENDMENTS 

2010—Subsec. (c). Pub. L. 111–226 added subsec. (c). 
1997—Subsec. (a)(1). Pub. L. 105–34 amended heading 

and text of par. (1) generally. Prior to amendment, text 
read as follows: ‘‘For purposes of subpart A of this part, 
if there is included, under section 951(a), in the gross 
income of a domestic corporation any amount attrib-
utable to earnings and profits— 

‘‘(A) of a foreign corporation (hereafter in this sub-
section referred to as the ‘first foreign corporation’) 
at least 10 percent of the voting stock of which is 
owned by such domestic corporation, or 

‘‘(B) of a second foreign corporation (hereinafter in 
this subsection referred to as the ‘second foreign cor-
poration’) at least 10 percent of the voting stock of 
which is owned by the first foreign corporation, or 
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‘‘(C) of a third foreign corporation (hereinafter in 
this subsection referred to as the ‘third foreign cor-
poration’) at least 10 percent of the voting stock of 
which is owned by the second foreign corporation, 

then, except to the extent provided in regulations, such 
domestic corporation shall be deemed to have paid a 
portion of such foreign corporation’s post-1986 foreign 
income taxes determined under section 902 in the same 
manner as if the amount so included were a dividend 
paid by such foreign corporation (determined by apply-
ing section 902(c) in accordance with section 
904(d)(3)(B)). This paragraph shall not apply with re-
spect to any amount included in the gross income of 
such domestic corporation attributable to earnings and 
profits of the second foreign corporation or of the third 
foreign corporation unless, in the case of the second 
foreign corporation, the percentage-of-voting-stock re-
quirement of section 902(b)(3)(A) is satisfied, and in the 
case of the third foreign corporation, the percentage-of- 
voting-stock requirement of section 902(b)(3)(B) is sat-
isfied.’’ 

1993—Subsec. (b). Pub. L. 103–66 added pars. (1) to (3), 
redesignated former pars. (3) and (4) as (4) and (5), re-
spectively, and struck out former par. (1) relating to in-
crease in section 904 limitation and former par. (2) re-
lating to the amount of increase. 

1986—Subsec. (a)(1). Pub. L. 99–514 substituted ‘‘then, 
except to the extent provided in regulations, such do-
mestic corporation shall be deemed to have paid a por-
tion of such foreign corporation’s post-1986 foreign in-
come taxes determined under section 902 in the same 
manner as if the amount so included were a dividend 
paid by such foreign corporation (determined by apply-
ing section 902(c) in accordance with section 
904(d)(3)(B))’’ for ‘‘then, under regulations prescribed by 
the Secretary, such domestic corporation shall be 
deemed to have paid the same proportion of the total 
income, war profits, and excess profits taxes paid (or 
deemed paid) by such foreign corporation to a foreign 
country or possession of the United States for the tax-
able year on or with respect to the earnings and profits 
of such foreign corporation which the amount of earn-
ings and profits of such foreign corporation so included 
in gross income of the domestic corporation bears to 
the entire amount of the earnings and profits of such 
corporation for such taxable year’’. 

1976—Subsec. (a)(1). Pub. L. 94–455, §§ 1033(b)(2), 
1037(a), substituted ‘‘bears to the entire amount of the 
earnings and profits of such foreign corporation for 
such taxable year’’ for ‘‘bears to–’’ after ‘‘gross income 
of the domestic corporation’’, struck out subpars. (C) 
and (D) relating to corporations which are and are not 
less developed country corporations, inserted in subpar. 
(A) ‘‘(hereafter in this subsection referred to as the 
‘first foreign corporation’)’’ after ‘‘foreign corpora-
tion’’, substituted in subpar. (B) ‘‘of a second foreign 
corporation (hereinafter in this subsection referred to 
as the ‘second foreign corporation’) at least 10 percent 
of the voting stock of which is owned by the first for-
eign corporation, or’’ for ‘‘of a foreign corporation at 
least 50 percent of the voting stock of which is owned 
by a foreign corporation at least 10 percent of the vot-
ing stock of which in turn owned by such domestic cor-
poration’’ after ‘‘(B)’’, added subpar. (C), and inserted 
at end ‘‘This paragraph shall not apply with respect to 
any amount included in the gross income of such do-
mestic corporation attributable to earning and profits 
of the second foreign corporation or of the third foreign 
corporation unless, in the case of the second foreign 
corporation, the percentage-of-voting-stock require-
ment of section 902(b)(3)(A) is satisfied, and in the case 
of the third foreign corporation, the percentage-of-vot-
ing-stock requirement of section 902(b)(3)(B) is sat-
isfied.’’ 

Subsec. (b). Pub. L. 94–455, § 1031(b)(1), struck out ‘‘ap-
plicable’’ in par. (1) after ‘‘amount, the’’, in par. (2) 
after ‘‘increase of the’’, and in subpar. (A) of par. (2) 
after ‘‘by which the’’. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–226, title II, § 214(b), Aug. 10, 2010, 124 Stat. 
2399, provided that: ‘‘The amendment made by this sec-
tion [amending this section] shall apply to acquisitions 
of United States property (as defined in section 956(c) of 
the Internal Revenue Code of 1986) after December 31, 
2010.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 applicable, with special 
rule, to taxes of foreign corporations for taxable years 
of such corporations beginning after Aug. 5, 1997, see 
section 1113(c) of Pub. L. 105–34, set out as a note under 
section 902 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Section 13233(b)(2) of Pub. L. 103–66 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply to taxable years beginning after 
September 30, 1993.’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by Pub. L. 99–514 applicable to distribu-
tions by foreign corporations out of, and to inclusions 
under section 951(a) of this title attributable to, earn-
ings and profits for taxable years beginning after Dec. 
31, 1986, see section 1202(e) of Pub. L. 99–514, set out as 
a note under section 902 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1031(b)(1) of Pub. L. 94–455 ap-
plicable to taxable years beginning after Dec. 31, 1975, 
see section 1031(c) of Pub. L. 94–455, set out as a note 
under section 904 of this title. 

Amendment by section 1033(b)(2) of Pub. L. 94–455 ap-
plicable in respect of any distribution received by a do-
mestic corporation after Dec. 31, 1977, and in respect of 
any distribution received by a domestic corporation be-
fore Jan. 1, 1978, in a taxable year of such corporation 
beginning after Dec. 31, 1975, but only to the extent 
that such distribution is made out of the accumulated 
profits of a foreign corporation for a taxable year be-
ginning after Dec. 31, 1975, see section 1033(c) of Pub. L. 
94–455, set out as a note under section 902 of this title. 

Section 1037(b) of Pub. L. 94–455, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendment made by this section [amending this 
section] shall apply with respect to earnings and profits 
of a foreign corporation, included, under section 951(a) 
of the Internal Revenue Code of 1986 [formerly I.R.C. 
1954], in the gross income of a domestic corporation in 
taxable years beginning after December 31, 1976.’’ 

§ 961. Adjustments to basis of stock in controlled 
foreign corporations and of other property 

(a) Increase in basis 

Under regulations prescribed by the Secretary, 
the basis of a United States shareholder’s stock 
in a controlled foreign corporation, and the 
basis of property of a United States shareholder 
by reason of which he is considered under sec-
tion 958(a)(2) as owning stock of a controlled for-
eign corporation, shall be increased by the 
amount required to be included in his gross in-
come under section 951(a) with respect to such 
stock or with respect to such property, as the 
case may be, but only to the extent to which 
such amount was included in the gross income 
of such United States shareholder. In the case of 
a United States shareholder who has made an 
election under section 962 for the taxable year, 
the increase in basis provided by this subsection 
shall not exceed an amount equal to the amount 
of tax paid under this chapter with respect to 
the amounts required to be included in his gross 
income under section 951(a). 
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(b) Reduction in basis 

(1) In general 

Under regulations prescribed by the Sec-
retary, the adjusted basis of stock or other 
property with respect to which a United 
States shareholder or a United States person 
receives an amount which is excluded from 
gross income under section 959(a) shall be re-
duced by the amount so excluded. In the case 
of a United States shareholder who has made 
an election under section 962 for any prior tax-
able year, the reduction in basis provided by 
this paragraph shall not exceed an amount 
equal to the amount received which is ex-
cluded from gross income under section 959(a) 
after the application of section 962(d). 

(2) Amount in excess of basis 

To the extent that an amount excluded from 
gross income under section 959(a) exceeds the 
adjusted basis of the stock or other property 
with respect to which it is received, the 
amount shall be treated as gain from the sale 
or exchange of property. 

(c) Basis adjustments in stock held by foreign 
corporations 

Under regulations prescribed by the Secretary, 
if a United States shareholder is treated under 
section 958(a)(2) as owning stock in a controlled 
foreign corporation which is owned by another 
controlled foreign corporation, then adjust-
ments similar to the adjustments provided by 
subsections (a) and (b) shall be made to— 

(1) the basis of such stock, and 
(2) the basis of stock in any other controlled 

foreign corporation by reason of which the 
United States shareholder is considered under 
section 958(a)(2) as owning the stock described 
in paragraph (1), 

but only for the purposes of determining the 
amount included under section 951 in the gross 
income of such United States shareholder (or 
any other United States shareholder who ac-
quires from any person any portion of the inter-
est of such United States shareholder by reason 
of which such shareholder was treated as owning 
such stock, but only to the extent of such por-
tion, and subject to such proof of identity of 
such interest as the Secretary may prescribe by 
regulations). The preceding sentence shall not 
apply with respect to any stock to which a basis 
adjustment applies under subsection (a) or (b). 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1022; amended Pub. L. 94–455, title XIX, 
§ 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834; Pub. L. 
105–34, title XI, § 1112(b)(1), Aug. 5, 1997, 111 Stat. 
969; Pub. L. 109–135, title IV, § 409(b), Dec. 21, 
2005, 119 Stat. 2635.) 

AMENDMENTS 

2005—Subsec. (c). Pub. L. 109–135 amended heading 
and text of subsec. (c) generally. Prior to amendment, 
text read as follows: ‘‘Under regulations prescribed by 
the Secretary, if a United States shareholder is treated 
under section 958(a)(2) as owning any stock in a con-
trolled foreign corporation which is actually owned by 
another controlled foreign corporation, adjustments 
similar to the adjustments provided by subsections (a) 
and (b) shall be made to the basis of such stock in the 
hands of such other controlled foreign corporation, but 

only for the purposes of determining the amount in-
cluded under section 951 in the gross income of such 
United States shareholder (or any other United States 
shareholder who acquires from any person any portion 
of the interest of such United States shareholder by 
reason of which such shareholder was treated as owning 
such stock, but only to the extent of such portion, and 
subject to such proof of identity of such interest as the 
Secretary may prescribe by regulations).’’ 

1997—Subsec. (c). Pub. L. 105–34 added subsec. (c). 
1976—Subsecs. (a), (b)(1). Pub. L. 94–455 struck out ‘‘or 

his delegate’’ after ‘‘Secretary’’. 

EFFECTIVE DATE OF 2005 AMENDMENT 

Pub. L. 109–135, title IV, § 409(d), Dec. 21, 2005, 119 Stat. 
2636, provided that: ‘‘The amendments made by this 
section [amending this section and sections 6038B, 6411, 
and 6601 of this title] shall take effect as if included in 
the provisions of the Taxpayer Relief Act of 1997 [Pub. 
L. 105–34] to which they relate.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1112(b)(2) of Pub. L. 105–34 provided that: 
‘‘The amendment made by paragraph (1) [amending this 
section] shall apply for purposes of determining inclu-
sions for taxable years of United States shareholders 
beginning after December 31, 1997.’’ 

DUAL RESIDENT COMPANIES 

Basis adjustments of this section not applicable in 
certain circumstances involving dual resident compa-
nies, see section 6126 of Pub. L. 100–647, set out as a 
note under section 1502 of this title. 

§ 962. Election by individuals to be subject to tax 
at corporate rates 

(a) General rule 

Under regulations prescribed by the Secretary, 
in the case of a United States shareholder who 
is an individual and who elects to have the pro-
visions of this section apply for the taxable 
year— 

(1) the tax imposed under this chapter on 
amounts which are included in his gross in-
come under section 951(a) shall (in lieu of the 
tax determined under sections 1 and 55) be an 
amount equal to the tax which would be im-
posed under sections 11 and 55 if such amounts 
were received by a domestic corporation, and 

(2) for purposes of applying the provisions of 
section 960 (relating to foreign tax credit) such 
amounts shall be treated as if they were re-
ceived by a domestic corporation. 

(b) Election 

An election to have the provisions of this sec-
tion apply for any taxable year shall be made by 
a United States shareholder at such time and in 
such manner as the Secretary shall prescribe by 
regulations. An election made for any taxable 
year may not be revoked except with the con-
sent of the Secretary. 

(c) Pro ration of each section 11 bracket amount 

For purposes of applying subsection (a)(1), the 
amount in each taxable income bracket in the 
tax table in section 11(b) shall not exceed an 
amount which bears the same ratio to such 
bracket amount as the amount included in the 
gross income of the United States shareholder 
under section 951(a) for the taxable year bears to 
such shareholder’s pro rata share of the earnings 
and profits for the taxable year of all controlled 
foreign corporations with respect to which such 
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shareholder includes any amount in gross in-
come under section 951(a). 

(d) Special rule for actual distributions 

The earnings and profits of a foreign corpora-
tion attributable to amounts which were in-
cluded in the gross income of a United States 
shareholder under section 951(a) and with re-
spect to which an election under this section ap-
plied shall, when such earnings and profits are 
distributed, notwithstanding the provisions of 
section 959(a)(1), be included in gross income to 
the extent that such earnings and profits so dis-
tributed exceed the amount of tax paid under 
this chapter on the amounts to which such elec-
tion applied. 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1023; amended Pub. L. 94–12, title III, 
§ 303(c)(3), Mar. 29, 1975, 89 Stat. 45; Pub. L. 
94–164, § 4(d)(1), Dec. 23, 1975, 89 Stat. 975; Pub. L. 
94–455, title XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 
Stat. 1834; Pub. L. 95–600, title III, § 301(b)(16), 
Nov. 6, 1978, 92 Stat. 2822; Pub. L. 100–647, title I, 
§ 1007(g)(11), Nov. 10, 1988, 102 Stat. 3435.) 

AMENDMENTS 

1988—Subsec. (a)(1). Pub. L. 100–647 substituted ‘‘sec-
tions 1 and 55’’ and ‘‘sections 11 and 55’’ for ‘‘section 1’’ 
and ‘‘section 11’’, respectively. 

1978—Subsec. (c). Pub. L. 95–600 substituted provisions 
relating to the pro ration of each section 11 bracket 
amount for provisions relating to the surtax exemp-
tion. 

1976—Subsecs. (a), (b). Pub. L. 94–455 struck out ‘‘or 
his delegate’’ after ‘‘Secretary’’ wherever appearing. 

1975—Subsec. (c). Pub. L. 94–164 substituted ‘‘same 
ratio to the surtax exemption’’ for ‘‘same ratio to 
$25,000’’ in subsec. (c) as such subsec. (c) is in effect for 
taxable years ending after Dec. 31, 1975. 

Pub. L. 94–12 substituted ‘‘$50,000’’ for ‘‘$25,000’’. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–600 applicable to taxable 
years beginning after Dec. 31, 1978, see section 301(c) of 
Pub. L. 95–600, set out as a note under section 11 of this 
title. 

EFFECTIVE AND TERMINATION DATES OF 1975 
AMENDMENTS 

Amendment by Pub. L. 94–164 applicable to taxable 
years beginning after Dec. 31, 1975, see section 4(e) of 
Pub. L. 94–164, set out as a note under section 11 of this 
title. 

Amendment by Pub. L. 94–12 applicable to taxable 
years ending after Dec. 31, 1974, but to cease to apply 
for taxable years ending after Dec. 31, 1975, see section 
305(b)(1) of Pub. L. 94–12, set out as a note under section 
11 of this title. 

[§ 963. Repealed. Pub. L. 94–12, title VI, 
§ 602(a)(1), Mar. 29, 1975, 89 Stat. 58] 

Section, added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1023; amended Pub. L. 88–272, title I, § 123(b), Feb. 
26, 1964, 78 Stat. 29; Pub. L. 90–364, title I, § 102(b), June 
28, 1968, 82 Stat. 255; Pub. L. 91–53, § 5(b), Aug. 7, 1969, 83 
Stat. 95; Pub. L. 91–172, title VII, § 701(b), Dec. 30, 1969, 
83 Stat. 659, dealt with the receipt of minimum dis-
tributions by domestic corporations. 

EFFECTIVE DATE OF REPEAL 

Repeal effective with respect to taxable years for for-
eign corporations beginning after Dec. 31, 1975, and to 
taxable years of United States shareholders (within the 
meaning of section 951(b) of this title) within which or 
with which such taxable years of such foreign corpora-
tions end, see section 602(f) of Pub. L. 94–12, set out as 
an Effective Date note under section 955 of this title. 

§ 964. Miscellaneous provisions 

(a) Earnings and profits 

Except as provided in section 312(k)(4), for pur-
poses of this subpart, the earnings and profits of 
any foreign corporation, and the deficit in earn-
ings and profits of any foreign corporation, for 
any taxable year shall be determined according 
to rules substantially similar to those applica-
ble to domestic corporations, under regulations 
prescribed by the Secretary. In determining 
such earnings and profits, or the deficit in such 
earnings and profits, the amount of any illegal 
bribe, kickback, or other payment (within the 
meaning of section 162(c)) shall not be taken 
into account to decrease such earnings and prof-
its or to increase such deficit. The payments re-
ferred to in the preceding sentence are payments 
which would be unlawful under the Foreign Cor-
rupt Practices Act of 1977 if the payor were a 
United States person. 

(b) Blocked foreign income 

Under regulations prescribed by the Secretary, 
no part of the earnings and profits of a con-
trolled foreign corporation for any taxable year 
shall be included in earnings and profits for pur-
poses of sections 952, 955, and 956, if it is estab-
lished to the satisfaction of the Secretary that 
such part could not have been distributed by the 
controlled foreign corporation to United States 
shareholders who own (within the meaning of 
section 958(a)) stock of such controlled foreign 
corporation because of currency or other restric-
tions or limitations imposed under the laws of 
any foreign country. 

(c) Records and accounts of United States share-
holders 

(1) Records and accounts to be maintained 

The Secretary may by regulations require 
each person who is, or has been, a United 
States shareholder of a controlled foreign cor-
poration to maintain such records and ac-
counts as may be prescribed by such regula-
tions as necessary to carry out the provisions 
of this subpart and subpart G. 

(2) Two or more persons required to maintain 
or furnish the same records and accounts 
with respect to the same foreign corpora-
tion 

Where, but for this paragraph, two or more 
United States persons would be required to 
maintain or furnish the same records and ac-
counts as may by regulations be required 
under paragraph (1) with respect to the same 
controlled foreign corporation for the same pe-
riod, the Secretary may by regulations pro-
vide that the maintenance or furnishing of 
such records and accounts by only one such 
person shall satisfy the requirements of para-
graph (1) for such other persons. 
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(d) Treatment of certain branches 

(1) In general 

For purposes of this chapter, section 6038, 
section 6046, and such other provisions as may 
be specified in regulations— 

(A) a qualified insurance branch of a con-
trolled foreign corporation shall be treated 
as a separate foreign corporation created 
under the laws of the foreign country with 
respect to which such branch qualifies under 
paragraph (2), and 

(B) except as provided in regulations, any 
amount directly or indirectly transferred or 
credited from such branch to one or more 
other accounts of such controlled foreign 
corporation shall be treated as a dividend 
paid to such controlled foreign corporation. 

(2) Qualified insurance branch 

For purposes of paragraph (1), the term 
‘‘qualified insurance branch’’ means any 
branch of a controlled foreign corporation 
which is licensed and predominantly engaged 
on a permanent basis in the active conduct of 
an insurance business in a foreign country if— 

(A) separate books and accounts are main-
tained for such branch, 

(B) the principal place of business of such 
branch is in such foreign country, 

(C) such branch would be taxable under 
subchapter L if it were a separate domestic 
corporation, and 

(D) an election under this paragraph ap-
plies to such branch. 

An election under this paragraph shall apply 
to the taxable year for which made and all 
subsequent taxable years unless revoked with 
the consent of the Secretary. 

(3) Regulations 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
carry out the purposes of this subsection. 

(e) Gain on certain stock sales by controlled for-
eign corporations treated as dividends 

(1) In general 

If a controlled foreign corporation sells or 
exchanges stock in any other foreign corpora-
tion, gain recognized on such sale or exchange 
shall be included in the gross income of such 
controlled foreign corporation as a dividend to 
the same extent that it would have been so in-
cluded under section 1248(a) if such controlled 
foreign corporation were a United States per-
son. For purposes of determining the amount 
which would have been so includible, the de-
termination of whether such other foreign cor-
poration was a controlled foreign corporation 
shall be made without regard to the preceding 
sentence. 

(2) Same country exception not applicable 

Clause (i) of section 954(c)(3)(A) shall not 
apply to any amount treated as a dividend by 
reason of paragraph (1). 

(3) Clarification of deemed sales 

For purposes of this subsection, a controlled 
foreign corporation shall be treated as having 
sold or exchanged any stock if, under any pro-

vision of this subtitle, such controlled foreign 
corporation is treated as having gain from the 
sale or exchange of such stock. 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1027; amended Pub. L. 91–172, title IV, 
§ 442(b)(1), Dec. 30, 1969, 83 Stat. 628; Pub. L. 
94–455, title X, § 1065(b), title XIX, 
§§ 1901(b)(32)(B)(iii), 1906(b)(13)(A), Oct. 4, 1976, 90 
Stat. 1654, 1800, 1834; Pub. L. 97–34, title II, 
§ 206(c), Aug. 13, 1981, 95 Stat. 225; Pub. L. 97–248, 
title II, § 288(b)(2), Sept. 3, 1982, 96 Stat. 571; Pub. 
L. 100–647, title VI, § 6129(a), Nov. 10, 1988, 102 
Stat. 3716; Pub. L. 105–34, title XI, § 1111(a), Aug. 
5, 1997, 111 Stat. 968.) 

REFERENCES IN TEXT 

The Foreign Corrupt Practices Act of 1977, referred to 
in subsec. (a), is title I of Pub. L. 95–213, Dec. 19, 1977, 
91 Stat. 1494, as amended, which enacted sections 78dd–1 
to 78dd–3 of Title 15, Commerce and Trade, and amend-
ed sections 78m and 78ff of Title 15. For complete classi-
fication of this Act to the Code, see Short Title of 1977 
Amendment note set out under section 78a of Title 15 
and Tables. 

AMENDMENTS 

1997—Subsec. (e). Pub. L. 105–34 added subsec. (e). 
1988—Subsec. (d). Pub. L. 100–647 added subsec. (d). 
1982—Subsec. (a). Pub. L. 97–248 inserted provision 

that payments referred to in sentence beginning ‘‘In de-
termining such earnings and profits’’ are payments 
which would be unlawful under the Foreign Corrupt 
Practices Act of 1977 if the payor were a United States 
person. 

1981—Subsec. (a). Pub. L. 97–34 substituted ‘‘section 
312(k)(4)’’ for ‘‘section 312(k)(3)’’. 

1976—Subsec. (a). Pub. L. 94–455, §§ 1065(b), 
1901(b)(32)(B)(ii), 1906(b)(13)(A), struck out ‘‘or his dele-
gate’’ after ‘‘Secretary’’, inserted second sentence, and 
substituted ‘‘312(k)(3)’’ for ‘‘312(m)(3)’’ after ‘‘provided 
in section’’. 

Subsecs. (b), (c)(1), (2). Pub. L. 94–455, § 1906(b)(13)(A), 
struck out ‘‘or his delegate’’ after ‘‘Secretary’’ when-
ever appearing. 

1969—Subsec. (a). Pub. L. 91–172 inserted reference to 
the exception provided for in section 312(m)(3). 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1111(c)(1) of Pub. L. 105–34 provided that: 
‘‘The amendment made by subsection (a) [amending 
this section] shall apply to gain recognized on trans-
actions occurring after the date of the enactment of 
this Act [Aug. 5, 1997].’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 6129(b) of Pub. L. 100–647 provided that: ‘‘The 
amendment made by subsection (a) [amending this sec-
tion] shall apply to taxable years of foreign corpora-
tions beginning after December 31, 1988.’’ 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–248 applicable to payments 
made after Sept. 3, 1982, see section 288(c) of Pub. L. 
97–248, set out as a note under section 162 of this title. 

EFFECTIVE DATE OF 1981 AMENDMENT 

Amendment by Pub. L. 97–34 applicable to property 
placed in service after Dec. 31, 1980, in taxable years 
ending after that date, see section 209(a) of Pub. L. 
97–34, set out as an Effective Date note under section 
168 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1065(b) of Pub. L. 94–455 appli-
cable to payments described in section 162(c) of this 
title made more than 30 days after Oct. 4, 1976, see sec-
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tion 1066(b) of Pub. L. 94–455, set out as a note under 
section 952 of this title. 

§ 965. Temporary dividends received deduction 

(a) Deduction 

(1) In general 

In the case of a corporation which is a 
United States shareholder and for which the 
election under this section is in effect for the 
taxable year, there shall be allowed as a de-
duction an amount equal to 85 percent of the 
cash dividends which are received during such 
taxable year by such shareholder from con-
trolled foreign corporations. 

(2) Dividends paid indirectly from controlled 
foreign corporations 

If, within the taxable year for which the 
election under this section is in effect, a 
United States shareholder receives a cash dis-
tribution from a controlled foreign corpora-
tion which is excluded from gross income 
under section 959(a), such distribution shall be 
treated for purposes of this section as a cash 
dividend to the extent of any amount included 
in income by such United States shareholder 
under section 951(a)(1)(A) as a result of any 
cash dividend during such taxable year to— 

(A) such controlled foreign corporation 
from another controlled foreign corporation 
that is in a chain of ownership described in 
section 958(a), or 

(B) any other controlled foreign corpora-
tion in such chain of ownership from another 
controlled foreign corporation in such chain 
of ownership, but only to the extent of cash 
distributions described in section 959(b) 
which are made during such taxable year to 
the controlled foreign corporation from 
which such United States shareholder re-
ceived such distribution. 

(b) Limitations 

(1) In general 

The amount of dividends taken into account 
under subsection (a) shall not exceed the 
greater of— 

(A) $500,000,000, 
(B) the amount shown on the applicable fi-

nancial statement as earnings permanently 
reinvested outside the United States, or 

(C) in the case of an applicable financial 
statement which fails to show a specific 
amount of earnings permanently reinvested 
outside the United States and which shows a 
specific amount of tax liability attributable 
to such earnings, the amount equal to the 
amount of such liability divided by 0.35. 

The amounts described in subparagraphs (B) 
and (C) shall be treated as being zero if there 
is no such statement or such statement fails 
to show a specific amount of such earnings or 
liability, as the case may be. 

(2) Dividends must be extraordinary 

The amount of dividends taken into account 
under subsection (a) shall not exceed the ex-
cess (if any) of— 

(A) the cash dividends received during the 
taxable year by such shareholder from con-
trolled foreign corporations, over 

(B) the annual average for the base period 
years of— 

(i) the dividends received during each 
base period year by such shareholder from 
controlled foreign corporations, 

(ii) the amounts includible in such share-
holder’s gross income for each base period 
year under section 951(a)(1)(B) with respect 
to controlled foreign corporations, and 

(iii) the amounts that would have been 
included for each base period year but for 
section 959(a) with respect to controlled 
foreign corporations. 

The amount taken into account under clause 
(iii) for any base period year shall not in-
clude any amount which is not includible in 
gross income by reason of an amount de-
scribed in clause (ii) with respect to a prior 
taxable year. Amounts described in subpara-
graph (B) for any base period year shall be 
such amounts as shown on the most recent 
return filed for such year; except that 
amended returns filed after June 30, 2003, 
shall not be taken into account. 

(3) Reduction of benefit if increase in related 
party indebtedness 

The amount of dividends which would (but 
for this paragraph) be taken into account 
under subsection (a) shall be reduced by the 
excess (if any) of— 

(A) the amount of indebtedness of the con-
trolled foreign corporation to any related 
person (as defined in section 954(d)(3)) as of 
the close of the taxable year for which the 
election under this section is in effect, over 

(B) the amount of indebtedness of the con-
trolled foreign corporation to any related 
person (as so defined) as of the close of Octo-
ber 3, 2004. 

All controlled foreign corporations with re-
spect to which the taxpayer is a United States 
shareholder shall be treated as 1 controlled 
foreign corporation for purposes of this para-
graph. The Secretary may prescribe such regu-
lations as may be necessary or appropriate to 
prevent the avoidance of the purposes of this 
paragraph, including regulations which pro-
vide that cash dividends shall not be taken 
into account under subsection (a) to the ex-
tent such dividends are attributable to the di-
rect or indirect transfer (including through 
the use of intervening entities or capital con-
tributions) of cash or other property from a re-
lated person (as so defined) to a controlled for-
eign corporation. 

(4) Requirement to invest in United States 

Subsection (a) shall not apply to any divi-
dend received by a United States shareholder 
unless the amount of the dividend is invested 
in the United States pursuant to a domestic 
reinvestment plan which— 

(A) is approved by the taxpayer’s presi-
dent, chief executive officer, or comparable 
official before the payment of such dividend 
and subsequently approved by the taxpayer’s 
board of directors, management committee, 
executive committee, or similar body, and 

(B) provides for the reinvestment of such 
dividend in the United States (other than as 
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payment for executive compensation), in-
cluding as a source for the funding of worker 
hiring and training, infrastructure, research 
and development, capital investments, or 
the financial stabilization of the corporation 
for the purposes of job retention or creation. 

(c) Definitions and special rules 

For purposes of this section— 

(1) Applicable financial statement 

The term ‘‘applicable financial statement’’ 
means— 

(A) with respect to a United States share-
holder which is required to file a financial 
statement with the Securities and Exchange 
Commission (or which is included in such a 
statement so filed by another person), the 
most recent audited annual financial state-
ment (including the notes which form an in-
tegral part of such statement) of such share-
holder (or which includes such share-
holder)— 

(i) which was so filed on or before June 
30, 2003, and 

(ii) which was certified on or before June 
30, 2003, as being prepared in accordance 
with generally accepted accounting prin-
ciples, and 

(B) with respect to any other United 
States shareholder, the most recent audited 
financial statement (including the notes 
which form an integral part of such state-
ment) of such shareholder (or which includes 
such shareholder)— 

(i) which was certified on or before June 
30, 2003, as being prepared in accordance 
with generally accepted accounting prin-
ciples, and 

(ii) which is used for the purposes of a 
statement or report— 

(I) to creditors, 
(II) to shareholders, or 
(III) for any other substantial nontax 

purpose. 

(2) Base period years 

(A) In general 

The base period years are the 3 taxable 
years— 

(i) which are among the 5 most recent 
taxable years ending on or before June 30, 
2003, and 

(ii) which are determined by disregard-
ing— 

(I) 1 taxable year for which the sum of 
the amounts described in clauses (i), (ii), 
and (iii) of subsection (b)(2)(B) is the 
largest, and 

(II) 1 taxable year for which such sum 
is the smallest. 

(B) Shorter period 

If the taxpayer has fewer than 5 taxable 
years ending on or before June 30, 2003, then 
in lieu of applying subparagraph (A), the 
base period years shall include all the tax-
able years of the taxpayer ending on or be-
fore June 30, 2003. 

(C) Mergers, acquisitions, etc. 

(i) In general 

Rules similar to the rules of subpara-
graphs (A) and (B) of section 41(f)(3) shall 
apply for purposes of this paragraph. 

(ii) Spin-offs, etc. 

If there is a distribution to which section 
355 (or so much of section 356 as relates to 
section 355) applies during the 5-year pe-
riod referred to in subparagraph (A)(i) and 
the controlled corporation (within the 
meaning of section 355) is a United States 
shareholder— 

(I) the controlled corporation shall be 
treated as being in existence during the 
period that the distributing corporation 
(within the meaning of section 355) is in 
existence, and 

(II) for purposes of applying subsection 
(b)(2) to the controlled corporation and 
the distributing corporation, amounts 
described in subsection (b)(2)(B) which 
are received or includible by the distrib-
uting corporation or controlled corpora-
tion (as the case may be) before the dis-
tribution referred to in subclause (I) 
from a controlled foreign corporation 
shall be allocated between such corpora-
tions in proportion to their respective 
interests as United States shareholders 
of such controlled foreign corporation 
immediately after such distribution. 

Subclause (II) shall not apply if neither 
the controlled corporation nor the distrib-
uting corporation is a United States share-
holder of such controlled foreign corpora-
tion immediately after such distribution. 

(3) Dividend 

The term ‘‘dividend’’ shall not include 
amounts includible in gross income as a divi-
dend under section 78, 367, or 1248. In the case 
of a liquidation under section 332 to which sec-
tion 367(b) applies, the preceding sentence 
shall not apply to the extent the United States 
shareholder actually receives cash as part of 
the liquidation. 

(4) Coordination with dividends received de-
duction 

No deduction shall be allowed under section 
243 or 245 for any dividend for which a deduc-
tion is allowed under this section. 

(5) Controlled groups 

(A) In general 

All United States shareholders which are 
members of an affiliated group filing a con-
solidated return under section 1501 shall be 
treated as one United States shareholder. 

(B) Application of $500,000,000 limit 

All corporations which are treated as a 
single employer under section 52(a) shall be 
limited to one $500,000,000 amount in sub-
section (b)(1)(A), and such amount shall be 
divided among such corporations under regu-
lations prescribed by the Secretary. 

(C) Permanently reinvested earnings 

If a financial statement is an applicable fi-
nancial statement for more than 1 United 
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States shareholder, the amount applicable 
under subparagraph (B) or (C) of subsection 
(b)(1) shall be divided among such sharehold-
ers under regulations prescribed by the Sec-
retary. 

(d) Denial of foreign tax credit; denial of certain 
expenses 

(1) Foreign tax credit 

No credit shall be allowed under section 901 
for any taxes paid or accrued (or treated as 
paid or accrued) with respect to the deductible 
portion of— 

(A) any dividend, or 
(B) any amount described in subsection 

(a)(2) which is included in income under sec-
tion 951(a)(1)(A). 

No deduction shall be allowed under this chap-
ter for any tax for which credit is not allow-
able by reason of the preceding sentence. 

(2) Expenses 

No deduction shall be allowed for expenses 
directly allocable to the deductible portion de-
scribed in paragraph (1). 

(3) Deductible portion 

For purposes of paragraph (1), unless the 
taxpayer otherwise specifies, the deductible 
portion of any dividend or other amount is the 
amount which bears the same ratio to the 
amount of such dividend or other amount as 
the amount allowed as a deduction under sub-
section (a) for the taxable year bears to the 
amount described in subsection (b)(2)(A) for 
such year. 

(4) Coordination with section 78 

Section 78 shall not apply to any tax which 
is not allowable as a credit under section 901 
by reason of this subsection. 

(e) Increase in tax on included amounts not re-
duced by credits, etc. 

(1) In general 

Any tax under this chapter by reason of non-
deductible CFC dividends shall not be treated 
as tax imposed by this chapter for purposes of 
determining— 

(A) the amount of any credit allowable 
under this chapter, or 

(B) the amount of the tax imposed by sec-
tion 55. 

Subparagraph (A) shall not apply to the credit 
under section 53 or to the credit under section 
27(a) with respect to taxes which are imposed 
by foreign countries and possessions of the 
United States and are attributable to such 
dividends. 

(2) Limitation on reduction in taxable income, 
etc. 

(A) In general 

The taxable income of any United States 
shareholder for any taxable year shall in no 
event be less than the amount of nondeduct-
ible CFC dividends received during such 
year. 

(B) Coordination with section 172 

The nondeductible CFC dividends for any 
taxable year shall not be taken into ac-
count— 

(i) in determining under section 172 the 
amount of any net operating loss for such 
taxable year, and 

(ii) in determining taxable income for 
such taxable year for purposes of the 2nd 
sentence of section 172(b)(2). 

(3) Nondeductible CFC dividends 

For purposes of this subsection, the term 
‘‘nondeductible CFC dividends’’ means the ex-
cess of the amount of dividends taken into ac-
count under subsection (a) over the deduction 
allowed under subsection (a) for such divi-
dends. 

(f) Election 

The taxpayer may elect to apply this section 
to— 

(1) the taxpayer’s last taxable year which be-
gins before the date of the enactment of this 
section, or 

(2) the taxpayer’s first taxable year which 
begins during the 1-year period beginning on 
such date. 

Such election may be made for a taxable year 
only if made on or before the due date (including 
extensions) for filing the return of tax for such 
taxable year. 

(Added Pub. L. 108–357, title IV, § 422(a), Oct. 22, 
2004, 118 Stat. 1514; amended Pub. L. 109–135, title 
IV, § 403(q), Dec. 21, 2005, 119 Stat. 2627.) 

REFERENCES IN TEXT 

The date of the enactment of this section, referred to 
in subsec. (f), is the date of enactment of Pub. L. 
108–357, which was approved Oct. 22, 2004. 

AMENDMENTS 

2005—Subsec. (a)(2)(B). Pub. L. 109–135, § 403(q)(1), in-
serted ‘‘from another controlled foreign corporation in 
such chain of ownership’’ before ‘‘, but only to the ex-
tent’’. 

Subsec. (b)(2)(A). Pub. L. 109–135, § 403(q)(2), inserted 
‘‘cash’’ before ‘‘dividends’’. 

Subsec. (b)(3). Pub. L. 109–135, § 403(q)(3), inserted at 
end ‘‘The Secretary may prescribe such regulations as 
may be necessary or appropriate to prevent the avoid-
ance of the purposes of this paragraph, including regu-
lations which provide that cash dividends shall not be 
taken into account under subsection (a) to the extent 
such dividends are attributable to the direct or indirect 
transfer (including through the use of intervening enti-
ties or capital contributions) of cash or other property 
from a related person (as so defined) to a controlled for-
eign corporation.’’ 

Subsec. (c)(1). Pub. L. 109–135, § 403(q)(4), reenacted 
heading without change and amended text generally. 
Prior to amendment, text read as follows: ‘‘The term 
‘applicable financial statement’ means, with respect to 
a United States shareholder, the most recently audited 
financial statement (including notes and other docu-
ments which accompany such statement) which in-
cludes such shareholder— 

‘‘(A) which is certified on or before June 30, 2003, as 
being prepared in accordance with generally accepted 
accounting principles, and 

‘‘(B) which is used for the purposes of a statement 
or report— 

‘‘(i) to creditors, 
‘‘(ii) to shareholders, or 
‘‘(iii) for any other substantial nontax purpose. 

In the case of a corporation required to file a financial 
statement with the Securities and Exchange Commis-
sion, such term means the most recent such statement 
filed on or before June 30, 2003.’’ 
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Subsec. (d)(2). Pub. L. 109–135, § 403(q)(5), substituted 
‘‘directly allocable’’ for ‘‘properly allocated and appor-
tioned’’. 

Subsec. (d)(4). Pub. L. 109–135, § 403(q)(6), added par. 
(4). 

Subsec. (e)(1). Pub. L. 109–135, § 403(q)(7), inserted 
‘‘which are imposed by foreign countries and posses-
sions of the United States and are’’ after ‘‘taxes’’ in 
concluding provisions. 

Subsec. (f). Pub. L. 109–135, § 403(q)(8), inserted ‘‘on 
or’’ before ‘‘before the due date’’ in concluding provi-
sions. 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendments by Pub. L. 109–135 effective as if in-
cluded in the provisions of the American Jobs Creation 
Act of 2004, Pub. L. 108–357, to which they relate, see 
section 403(nn) of Pub. L. 109–135, set out as a note 
under section 26 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years ending on or after 
Oct. 22, 2004, see section 422(d) of Pub. L. 108–357, set out 
as an Effective Date of 2004 Amendments note under 
section 56 of this title. 

SUBPART G—EXPORT TRADE CORPORATIONS 

Sec. 

970. Reduction of subpart F income of export 
trade corporations. 

971. Definitions. 
[972. Repealed.] 

AMENDMENTS 

1976—Pub. L. 94–455, title XIX, § 1901(b)(27)(B), Oct. 4, 
1976, 90 Stat. 1799, struck out item 972 ‘‘Consolidation of 
group of export trade corporations’’. 

1962—Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 Stat. 1027, 
added heading of subpart G, and items 970 to 972. 

§ 970. Reduction of subpart F income of export 
trade corporations 

(a) Export trade income constituting foreign 
base company income 

(1) In general 

In the case of a controlled foreign corpora-
tion (as defined in section 957) which for the 
taxable year is an export trade corporation, 
the subpart F income (determined without re-
gard to this subpart) of such corporation for 
such year shall be reduced by an amount equal 
to so much of the export trade income (as de-
fined in section 971(b)) of such corporation for 
such year as constitutes foreign base company 
income (as defined in section 954), but only to 
the extent that such amount does not exceed 
whichever of the following amounts is the 
lesser: 

(A) an amount equal to 11⁄2 times so much 
of the export promotion expenses (as defined 
in section 971(d)) of such corporation for 
such year as is probably allocable to the ex-
port trade income which constitutes foreign 
base company income of such corporation 
for such year, or 

(B) an amount equal to 10 percent of so 
much of the gross receipts for such year (or, 
in the case of gross receipts arising from 
commissions, fees, or other compensation 
for its services, so much of the gross amount 
upon the basis of which such commissions, 
fees, or other compensation is computed) ac-
cruing to such export trade corporation from 

the sale, installation, operation, mainte-
nance, or use of property in respect of which 
such corporation derives export trade in-
come as is properly allocable to the export 
trade income which constitutes foreign base 
company income of such corporation for 
such year. 

The allocations with respect to export trade 
income which constitutes foreign base com-
pany income under subparagraphs (A) and (B) 
shall be made under regulations prescribed by 
the Secretary. 

(2) Overall limitation 

The reduction under paragraph (1) for any 
taxable year shall not exceed an amount 
which bears the same ratio to the increase in 
the investments in export trade assets (as de-
fined in section 971(c)) of such corporation for 
such year as the export trade income which 
constitutes foreign base company income of 
such corporation for such year bears to the en-
tire export trade income of such corporation 
for such year. 

(b) Inclusion of certain previously excluded 
amounts 

Each United States shareholder of a controlled 
foreign corporation which for any prior taxable 
year was an export trade corporation shall in-
clude in his gross income under section 
951(a)(1)(A)(ii), as an amount to which section 
955 (relating to withdrawal of previously ex-
cluded subpart F income from qualified invest-
ment) applies, his pro rata share of the amount 
of decrease in the investments in export trade 
assets of such corporation for such year, but 
only to the extent that his pro rata share of 
such amount does not exceed an amount equal 
to— 

(1) his pro rata share of the sum of (A) the 
amounts by which the subpart F income of 
such corporation was reduced for all prior tax-
able years under subsection (a), and (B) the 
amounts not included in subpart F income (de-
termined without regard to this subpart) for 
all prior taxable years by reason of the treat-
ment (under section 972 as in effect before the 
date of the enactment of the Tax Reform Act 
of 1976) of two or more controlled foreign cor-
porations which are export trade corporations 
as a single controlled foreign corporation, re-
duced by 

(2) the sum of the amounts which were in-
cluded in his gross income under section 
951(a)(1)(A)(ii) under the provisions of this sub-
section for all prior taxable years. 

(c) Investments in export trade assets 

(1) Amount of investments 

For purposes of this section, the amount 
taken into account with respect to any export 
trade asset shall be its adjusted basis, reduced 
by any liability to which the asset is subject. 

(2) Increase in investments in export trade as-
sets 

For purposes of subsection (a), the amount 
of increase in investments in export trade as-
sets of any controlled foreign corporation for 
any taxable year is the amount by which— 

(A) the amount of such investments at the 
close of the taxable year, exceeds 
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(B) the amount of such investments at the 
close of the preceding taxable year. 

(3) Decrease in investments in export trade as-
sets 

For purposes of subsection (b), the amount 
of decrease in investments in export trade as-
sets of any controlled foreign corporation for 
any taxable year is the amount by which— 

(A) the amount of such investments at the 
close of the preceding taxable year (reduced 
by an amount equal to the amount of net 
loss sustained during the taxable year with 
respect to export trade assets), exceeds 

(B) the amount of such investments at the 
close of the taxable year. 

(4) Special rule 

A United States shareholder of an export 
trade corporation may, under regulations pre-
scribed by the Secretary, make the determina-
tions under paragraphs (2) and (3) as of the 
close of the 75th day after the close of the 
years referred to in such paragraphs in lieu of 
on the last day of such years. A United States 
shareholder of an export trade corporation 
may, under regulations prescribed by the Sec-
retary, make the determinations under para-
graphs (2) and (3) with respect to export trade 
assets described in section 971(c)(3) as of the 
close of the years following the years referred 
to in such paragraphs, or as of the close of 
such longer period of time as such regulations 
may permit, in lieu of on the last day of such 
years and in lieu of on the day prescribed in 
the preceding sentence. Any election under 
this paragraph made with respect to any tax-
able year shall apply to such year and to all 
succeeding taxable years unless the Secretary 
consents to the revocation of such election. 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1972, 76 
Stat. 1027; amended Pub. L. 94–455, title XIX, 
§§ 1901(b)(27)(A), 1906(b)(13)(A), Oct. 4, 1976, 90 
Stat. 1799, 1834.) 

REFERENCES IN TEXT 

The Tax Reform Act of 1976, referred to in subsec. 
(b)(1), is Pub. L. 94–455, Oct. 4, 1976, 90 Stat. 1250, as 
amended, which was enacted Oct. 4, 1976. Section 972 of 
this title was repealed by Pub. L. 94–455, title XIX, 
§ 1901(a)(120), Oct. 4, 1976, 90 Stat. 1784. For complete 
classification of this Act to the Code, see Tables. 

AMENDMENTS 

1976—Subsec. (a)(1). Pub. L. 94–455, § 1906(b)(13)(A), 
struck out ‘‘or his delegate’’ after ‘‘Secretary’’. 

Subsec. (b)(1). Pub. L. 94–455, § 1901(b)(27)(A), sub-
stituted ‘‘treatment (under section 972 as in effect be-
fore the date of enactment of the Tax Reform Act of 
1976) of two or more controlled foreign corporations 
which are export trade corporations as a single con-
trolled corporation’’ for ‘‘application of section 972’’ 
after ‘‘reason of the’’. 

Subsec. (c)(4). Pub. L. 94–455, § 1906(b)(13)(A), struck 
out ‘‘or his delegate’’ after ‘‘Secretary’’ in three places. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by section 1901(b)(27)(A) of Pub. L. 94–455 
applicable with respect to taxable years beginning after 
Dec. 31, 1976, see section 1901(d) of Pub. L. 94–455, set 
out as a note under section 2 of this title. 

EXPORT TRADE CORPORATIONS 

Section 505(a), (b) of Pub. L. 92–178, title V, Dec. 10, 
1971, 85 Stat. 551, provided as follows: 

‘‘(a) USE OF TERMS.—Except as otherwise expressly 
provided, whenever in this section a reference is made 
to a section, chapter, or other provision, the reference 
shall be considered to be made to a section, chapter, or 
other provision of the Internal Revenue Code of 1954, 
and terms used in this section shall have the same 
meaning as when used in such Code. 

‘‘(b) TRANSFER TO A DISC OF ASSETS OF EXPORT 
TRADE CORPORATION.— 

‘‘(1) IN GENERAL.—If a corporation (hereinafter in 
this section called ‘parent’) owns all of the outstand-
ing stock of an export trade corporation (as defined 
in section 971), and the export trade corporation, dur-
ing a taxable year beginning before January 1, 1976, 
transfers property, without receiving consideration, 
to a DISC (as defined in section 992(a)) all of whose 
outstanding stock is owned by the parent, and if the 
amount transferred by the export trade corporation 
is not less than the amount of its untaxed subpart F 
income (as defined in paragraph (2) of this subsection) 
at the time of such transfer, then— 

‘‘(A) notwithstanding section 367 or any other 
provision of chapter 1, no gain or loss to the export 
trade corporation, the parent, or the DISC shall be 
recognized by reason of such transfer; 

‘‘(B) the earnings and profits of the DISC shall be 
increased by the amount transferred to it by the ex-
port trade corporation and such amount shall be in-
cluded in the accumulated DISC income, and for 
purposes of section 861(a)(2)(D) shall be considered 
to be qualified export receipts; 

‘‘(C) the adjusted basis of the assets transferred 
to the DISC shall be the same in the hands of the 
DISC as in the hands of the export trade corpora-
tion; 

‘‘(D) the earnings and profits of the export trade 
corporation shall be reduced by the amount trans-
ferred to the DISC, to the extent thereof, with the 
reduction being applied first to the untaxed subpart 
F income and then to the other earnings and profits 
in the order in which they were most recently accu-
mulated; 

‘‘(E) the basis of the parent’s stock in the export 
trade corporation shall be decreased by the amount 
obtained by multiplying its basis in such stock by 
a fraction the numerator of which is the amount 
transferred to the DISC and the denominator of 
which is the aggregate adjusted basis of all the as-
sets of the export trade corporation immediately 
before such transfer; 

‘‘(F) the basis of the parent’s stock in the DISC 
shall be increased by the amount of the reduction 
under subparagraph (E) of its basis in the stock of 
the export trade corporation; 

‘‘(G) the property transferred to the DISC shall 
not be considered to reduce the investments of the 
export trade corporation in export trade assets for 
purposes of applying section 970(b); and 

‘‘(H) any foreign income taxes which would have 
been deemed under section 902 to have been paid by 
the parent if the transfer had been made to the par-
ent shall be treated as foreign income taxes paid by 
the DISC. 

For purposes of this section, the amount transferred 
by the export trade corporation to the DISC shall be 
the aggregate of the adjusted basis of the properties 
transferred, with proper adjustment for any indebted-
ness secured by such property or assumed by the 
DISC in connection with the transfer. For purposes of 
this section, a foreign corporation which qualified as 
an export trade corporation for any 3 taxable years 
beginning before November 1, 1971, shall be treated as 
an export trade corporation. 

‘‘(2) DEFINITION OF UNTAXED SUBPART F INCOME.—For 
purposes of this section, the term ‘untaxed subpart F 
income’ means with respect to an export trade cor-
poration the amount by which— 

‘‘(A) the sum of the amount by which the subpart 
F income of such corporation was reduced for the 
taxable year and all prior taxable years under sec-
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tion 970(a) and the amounts not included in subpart 
F income (determined without regard to subpart G 
of subchapter N of chapter 1) for all prior taxable 
years by reason of the application of section 972, ex-
ceeds 

‘‘(B) the sum of the amounts which were included 
in the gross income of the shareholders of such cor-
poration under section 951(a)(1)(A)(ii) and under the 
provision of section 970(b) for all prior taxable 
years, 

determined without regard to the transfer of property 
described in paragraph (1) of this subsection. 

‘‘(3) SPECIAL CASES.—If the provisions of paragraph 
(1) of this subsection are not applicable solely be-
cause the export trade corporation or the DISC, or 
both, are not owned in the manner prescribed in such 
paragraph, the provisions shall nevertheless be appli-
cable in such cases to the extent, and in accordance 
with such rules, as may be prescribed by the Sec-
retary or his delegate. 

‘‘(4) TREATMENT OF EXPORT TRADE ASSETS.—If the 
provisions of this subsection are applicable, accounts 
receivable held by an export trade corporation and 
transferred to a DISC, to the extent such receivables 
were export trade assets in the hands of the export 
trade corporation, shall be treated as qualified export 
assets for purposes of section 993(b).’’ 

§ 971. Definitions 

(a) Export trade corporations 

For purposes of this subpart, the term ‘‘export 
trade corporation’’ means— 

(1) In general 

A controlled foreign corporation (as defined 
in section 957) which satisfies the following 
conditions: 

(A) 90 percent or more of the gross income 
of such corporation for the 3–year period im-
mediately preceding the close of the taxable 
year (or such part of such period subsequent 
to the effective date of this subpart during 
which the corporation was in existence) was 
derived from sources without the United 
States, and 

(B) 75 percent or more of the gross income 
of such corporation for such period con-
stituted gross income in respect of which 
such corporation derived export trade in-
come. 

(2) Special rule 

If 50 percent or more of the gross income of 
a controlled foreign corporation in the period 
specified in subsection (a)(1)(A) is gross in-
come in respect of which such corporation de-
rived export trade income in respect of agri-
cultural products grown in the United States, 
it may qualify as an export trade corporation 
although it does not meet the requirements of 
subsection (a)(1)(B). 

(3) Limitation 

No controlled foreign corporation may qual-
ify as an export trade corporation for any tax-
able year beginning after October 31, 1971, un-
less it qualified as an export trade corporation 
for any taxable year beginning before such 
date. If a corporation fails to qualify as an ex-
port trade corporation for a period of any 3 
consecutive taxable years beginning after such 
date, it may not qualify as an export trade 
corporation for any taxable year beginning 
after such period. 

(b) Export trade income 

For the purposes of this subpart, the term ‘‘ex-
port trade income’’ means net income from— 

(1) the sale to an unrelated person for use, 
consumption, or disposition outside the 
United States of export property (as defined in 
subsection (e)), or from commissions, fees, 
compensation, or other income from the per-
formance of commercial, industrial, financial, 
technical, scientific, managerial, engineering, 
architectural, skilled, or other services in re-
spect to such sales or in respect of the instal-
lation or maintenance of such export property; 

(2) commissions, fees, compensation, or 
other income from commercial, industrial, fi-
nancial, technical, scientific, managerial, en-
gineering, architectural, skilled, or other serv-
ices performed in connection with the use by 
an unrelated person outside the United States 
of patents, copyrights, secret processes and 
formulas, goodwill, trademarks, trade brands, 
franchises, and other like property acquired or 
developed and owned by the manufacturer, 
producer, grower, or extractor of export prop-
erty in respect of which the export trade cor-
poration earns export trade income under 
paragraph (1); 

(3) commissions, fees, rentals, or other com-
pensation or income attributable to the use of 
export property by an unrelated person or at-
tributable to the use of export property in the 
rendition of technical, scientific, or engineer-
ing services to an unrelated person; and 

(4) interest from export trade assets de-
scribed in subsection (c)(4). 

For purposes of paragraph (3), if a controlled for-
eign corporation receives income from an unre-
lated person attributable to the use of export 
property in the rendition of services to such un-
related person together with income attrib-
utable to the rendition of other services to such 
unrelated person, including personal services, 
the amount of such aggregate income which 
shall be considered to be attributable to the use 
of the export property shall (if such amount can-
not be established by reference to transactions 
between unrelated persons) be that part of such 
aggregate income which the cost of the export 
property consumed in the rendition of such serv-
ices (including a reasonable allowance for depre-
ciation) bears to the total cost and expenses at-
tributable to such aggregate income. 

(c) Export trade assets 

For purposes of this subpart, the term ‘‘export 
trade assets’’ means— 

(1) working capital reasonably necessary for 
the production of export trade income, 

(2) inventory of export property held for use, 
consumption, or disposition outside the 
United States, 

(3) facilities located outside the United 
States for the storage, handling, transpor-
tation, packaging, or servicing of export prop-
erty, and 

(4) evidences of indebtedness executed by 
persons, other than related persons, in connec-
tion with payment for purchases of export 
property for use, consumption, or disposition 
outside the United States, or in connection 
with the payment for services described in 
subsections (b)(2) and (3). 
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(d) Export promotion expenses 

For purposes of this subpart, the term ‘‘export 
promotion expenses’’ means the following ex-
penses paid or incurred in the receipt or produc-
tion of export trade income— 

(1) a reasonable allowance for salaries or 
other compensation for personal services actu-
ally rendered for such purpose, 

(2) rentals or other payments for the use of 
property actually used for such purpose, 

(3) a reasonable allowance for the exhaus-
tion, wear and tear, or obsolescence of prop-
erty actually used for such purpose, and 

(4) any other ordinary and necessary ex-
penses of the corporation to the extent reason-
ably allocable to the receipt or production of 
export trade income. 

No expense incurred within the United States 
shall be treated as an export promotion expense 
within the meaning of the preceding sentence, 
unless at least 90 percent of each category of ex-
penses described in such sentence is incurred 
outside the United States. 

(e) Export property 

For purposes of this subpart, the term ‘‘export 
property’’ means any property or any interest in 
property manufactured, produced, grown, or ex-
tracted in the United States. 

(f) Unrelated person 

For purposes of this subpart, the term ‘‘unre-
lated person’’ means a person other than a relat-
ed person as defined in section 954(d)(3). 

(Added Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 
Stat. 1029; amended Pub. L. 92–178, title V, 
§ 505(c), Dec. 10, 1971, 85 Stat. 553.) 

AMENDMENTS 

1971—Subsec. (a)(3). Pub. L. 92–178 added par. (3). 

TREATMENT OF CERTAIN FORMER EXPORT TRADE 
CORPORATIONS 

Pub. L. 99–514, title XVIII, § 1876(m), Oct. 22, 1986, 100 
Stat. 2901, provided that: ‘‘If— 

‘‘(1) a corporation which is not an export trading 
corporation for its most recent taxable year ending 
before the date of the enactment of the Tax Reform 
Act of 1984 [July 18, 1984] but was an export trading 
corporation for any prior taxable year, and 

‘‘(2)(A) such corporation may not qualify as an ex-
port trade corporation for any taxable year beginning 
after December 31, 1984, by reason of section 971(a)(3) 
of the Internal Revenue Code of 1954 [now 1986], or (B) 
such corporation makes an election, before the date 
6 months after the date of the enactment of this Act 
[Oct. 22, 1986], not to be treated as an export trade 
corporation with respect to taxable years beginning 
after December 31, 1984, 

rules similar to the rules of paragraphs (2) and (4) of 
section 805(b) of the Tax Reform Act of 1984 [set out as 
a note under section 991 of this title] shall apply to 
such corporation. For purposes of the preceding sen-
tence, the term ‘export trade corporation’ has the 
meaning given such term by section 971 of such Code.’’ 

[§ 972. Repealed. Pub. L. 94–455, title XIX, 
§ 1901(a)(120), Oct. 4, 1976, 90 Stat. 1784] 

Section, Pub. L. 87–834, § 12(a), Oct. 16, 1962, 76 Stat. 
1031, related to the consolidation of a group of export 
trade corporations for treatment as a single controlled 
foreign corporation for tax purposes. 

[SUBPART H—REPEALED] 

[§ 981. Repealed. Pub. L. 94–455, title X, 
§ 1012(b)(2), Oct. 4, 1976, 90 Stat. 1614] 

Section, Pub. L. 89–809, title I, § 105(e)(1), Nov. 13, 1966, 
80 Stat. 1565, related to income of certain nonresident 
United States citizens subject to foreign community 
property laws. 

SUBPART I—ADMISSIBILITY OF DOCUMENTATION 
MAINTAINED IN FOREIGN COUNTRIES 

Sec. 

982. Admissibility of documentation maintained 
in foreign countries. 

AMENDMENTS 

1982—Pub. L. 97–248, title III, § 337(a), Sept. 3, 1982, 96 
Stat. 629, added subpart I and item 982. 

§ 982. Admissibility of documentation maintained 
in foreign countries 

(a) General rule 

If the taxpayer fails to substantially comply 
with any formal document request arising out of 
the examination of the tax treatment of any 
item (hereinafter in this section referred to as 
the ‘‘examined item’’) before the 90th day after 
the date of the mailing of such request on mo-
tion by the Secretary, any court having jurisdic-
tion of a civil proceeding in which the tax treat-
ment of the examined item is an issue shall pro-
hibit the introduction by the taxpayer of any 
foreign-based documentation covered by such re-
quest. 

(b) Reasonable cause exception 

(1) In general 

Subsection (a) shall not apply with respect 
to any documentation if the taxpayer estab-
lishes that the failure to provide the docu-
mentation as requested by the Secretary is 
due to reasonable cause. 

(2) Foreign nondisclosure law not reasonable 
cause 

For purposes of paragraph (1), the fact that 
a foreign jurisdiction would impose a civil or 
criminal penalty on the taxpayer (or any 
other person) for disclosing the requested doc-
umentation is not reasonable cause. 

(c) Formal document request 

For purposes of this section— 

(1) Formal document request 

The term ‘‘formal document request’’ means 
any request (made after the normal request 
procedures have failed to produce the re-
quested documentation) for the production of 
foreign-based documentation which is mailed 
by registered or certified mail to the taxpayer 
at his last known address and which sets 
forth— 

(A) the time and place for the production 
of the documentation, 

(B) a statement of the reason the docu-
mentation previously produced (if any) is 
not sufficient, 

(C) a description of the documentation 
being sought, and 

(D) the consequences to the taxpayer of 
the failure to produce the documentation de-
scribed in subparagraph (C). 
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(2) Proceeding to quash 

(A) In general 

Notwithstanding any other law or rule of 
law, any person to whom a formal document 
request is mailed shall have the right to 
begin a proceeding to quash such request not 
later than the 90th day after the day such re-
quest was mailed. In any such proceeding, 
the Secretary may seek to compel compli-
ance with such request. 

(B) Jurisdiction 

The United States district court for the 
district in which the person (to whom the 
formal document request is mailed) resides 
or is found shall have jurisdiction to hear 
any proceeding brought under subparagraph 
(A). An order denying the petition shall be 
deemed a final order which may be appealed. 

(C) Suspension of 90-day period 

The running of the 90-day period referred 
to in subsection (a) shall be suspended dur-
ing any period during which a proceeding 
brought under subparagraph (A) is pending. 

(d) Definitions and special rules 

For purposes of this section— 

(1) Foreign-based documentation 

The term ‘‘foreign-based documentation’’ 
means any documentation which is outside 
the United States and which may be relevant 
or material to the tax treatment of the exam-
ined item. 

(2) Documentation 

The term ‘‘documentation’’ includes books 
and records. 

(3) Authority to extend 90-day period 

The Secretary, and any court having juris-
diction over a proceeding under subsection 
(c)(2), may extend the 90-day period referred to 
in subsection (a). 

(e) Suspension of statute of limitations 

If any person takes any action as provided in 
subsection (c)(2), the running of any period of 
limitations under section 6501 (relating to the 
assessment and collection of tax) or under sec-
tion 6531 (relating to criminal prosecutions) 
with respect to such person shall be suspended 
for the period during which the proceeding 
under such subsection, and appeals therein, are 
pending. 

(Added Pub. L. 97–248, title III, § 337(a), Sept. 3, 
1982, 96 Stat. 629; amended Pub. L. 98–369, div. A, 
title VII, § 714(k), July 18, 1984, 98 Stat. 963.) 

AMENDMENTS 

1984—Subsec. (d)(3), (4). Pub. L. 98–369 redesignated 
par. (4) as (3) and struck out former par. (3) which pro-
vided that an item was to be treated as foreign con-
nected if directly or indirectly from a source outside 
the United States, or the item (in whole or in part) pur-
ported to arise outside the United States, or was other-
wise dependent on transactions occurring outside the 
United States. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by Pub. L. 98–369 effective as if included 
in the provision of the Tax Equity and Fiscal Respon-

sibility Act of 1982, Pub. L. 97–248, to which such 
amendment relates, see section 715 of Pub. L. 98–369, set 
out as a note under section 31 of this title. 

EFFECTIVE DATE 

Section 337(c) of Pub. L. 97–248, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 
‘‘The amendments made by this section [enacting this 
section] shall apply with respect to formal document 
requests (as defined in section 982(c)(1) of the Internal 
Revenue Code of 1986 [formerly I.R.C. 1954], as added by 
this section) mailed after the date of the enactment of 
this Act [Sept. 3, 1982].’’ 

SUBPART J—FOREIGN CURRENCY TRANSACTIONS 

Sec. 

985. Functional currency. 
986. Determination of foreign taxes and foreign 

corporation’s earnings and profits. 
987. Branch transactions. 
988. Treatment of certain foreign currency trans-

actions. 
989. Other definitions and special rules. 

AMENDMENTS 

1988—Pub. L. 100–647, title I, § 1012(v)(1)(C), Nov. 10, 
1988, 102 Stat. 3529, added item 986 and struck out 
former item 986 ‘‘Determination of foreign corpora-
tion’s earnings and profits and foreign taxes’’. 

§ 985. Functional currency 

(a) In general 

Unless otherwise provided in regulations, all 
determinations under this subtitle shall be made 
in the taxpayer’s functional currency. 

(b) Functional currency 

(1) In general 

For purposes of this subtitle, the term 
‘‘functional currency’’ means— 

(A) except as provided in subparagraph (B), 
the dollar, or 

(B) in the case of a qualified business unit, 
the currency of the economic environment 
in which a significant part of such unit’s ac-
tivities are conducted and which is used by 
such unit in keeping its books and records. 

(2) Functional currency where activities pri-
marily conducted in dollars 

The functional currency of any qualified 
business unit shall be the dollar if activities of 
such unit are primarily conducted in dollars. 

(3) Election 

To the extent provided in regulations, the 
taxpayer may elect to use the dollar as the 
functional currency for any qualified business 
unit if— 

(A) such unit keeps its books and records 
in dollars, or 

(B) the taxpayer uses a method of account-
ing that approximates a separate trans-
actions method. 

Any such election shall apply to the taxable 
year for which made and all subsequent tax-
able years unless revoked with the consent of 
the Secretary. 

(4) Change in functional currency treated as a 
change in method of accounting 

Any change in the functional currency shall 
be treated as a change in the taxpayer’s meth-



Page 2009 TITLE 26—INTERNAL REVENUE CODE § 986 

od of accounting for purposes of section 481 
under procedures to be established by the Sec-
retary. 

(Added Pub. L. 99–514, title XII, § 1261(a), Oct. 22, 
1986, 100 Stat. 2585.) 

EFFECTIVE DATE 

Section 1261(e) of Pub. L. 99–514 provided that: 
‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [enacting this 
subpart and amending sections 1092 and 1256 of this 
title] shall apply to taxable years beginning after De-
cember 31, 1986. 

‘‘(2) SPECIAL RULES FOR PURPOSES OF SECTIONS 902 AND 
960.—For purposes of applying sections 902 and 960 of the 
Internal Revenue Code of 1986, the amendments made 
by this section shall apply to— 

‘‘(A) earnings and profits of the foreign corporation 
for taxable years beginning after December 31, 1986, 
and 

‘‘(B) foreign taxes paid or accrued by the foreign 
corporation with respect to such earnings and prof-
its.’’ 

§ 986. Determination of foreign taxes and foreign 
corporation’s earnings and profits 

(a) Foreign income taxes 

(1) Translation of accrued taxes 

(A) In general 

For purposes of determining the amount of 
the foreign tax credit, in the case of a tax-
payer who takes foreign income taxes into 
account when accrued, the amount of any 
foreign income taxes (and any adjustment 
thereto) shall be translated into dollars by 
using the average exchange rate for the tax-
able year to which such taxes relate. 

(B) Exception for certain taxes 

Subparagraph (A) shall not apply to any 
foreign income taxes— 

(i) paid after the date 2 years after the 
close of the taxable year to which such 
taxes relate, or 

(ii) paid before the beginning of the tax-
able year to which such taxes relate. 

(C) Exception for inflationary currencies 

Subparagraph (A) shall not apply to any 
foreign income taxes the liability for which 
is denominated in any inflationary currency 
(as determined under regulations). 

(D) Elective exception for taxes paid other 
than in functional currency 

(i) In general 

At the election of the taxpayer, subpara-
graph (A) shall not apply to any foreign in-
come taxes the liability for which is de-
nominated in any currency other than in 
the taxpayer’s functional currency. 

(ii) Application to qualified business units 

An election under this subparagraph 
may apply to foreign income taxes attrib-
utable to a qualified business unit in ac-
cordance with regulations prescribed by 
the Secretary. 

(iii) Election 

Any such election shall apply to the tax-
able year for which made and all subse-

quent taxable years unless revoked with 
the consent of the Secretary. 

(E) Special rule for regulated investment 
companies 

In the case of a regulated investment com-
pany which takes into account income on an 
accrual basis, subparagraphs (A) through (D) 
shall not apply and foreign income taxes 
paid or accrued with respect to such income 
shall be translated into dollars using the ex-
change rate as of the date the income ac-
crues. 

(F) Cross reference 

For adjustments where tax is not paid within 2 
years, see section 905(c). 

(2) Translation of taxes to which paragraph (1) 
does not apply 

For purposes of determining the amount of 
the foreign tax credit, in the case of any for-
eign income taxes to which subparagraph (A) 
or (E) of paragraph (1) does not apply— 

(A) such taxes shall be translated into dol-
lars using the exchange rates as of the time 
such taxes were paid to the foreign country 
or possession of the United States, and 

(B) any adjustment to the amount of such 
taxes shall be translated into dollars using— 

(i) except as provided in clause (ii), the 
exchange rate as of the time when such ad-
justment is paid to the foreign country or 
possession, or 

(ii) in the case of any refund or credit of 
foreign income taxes, using the exchange 
rate as of the time of the original payment 
of such foreign income taxes. 

(3) Authority to permit use of average rates 

To the extent prescribed in regulations, the 
average exchange rate for the period (specified 
in such regulations) during which the taxes or 
adjustment is paid may be used instead of the 
exchange rate as of the time of such payment. 

(4) Foreign income taxes 

For purposes of this subsection, the term 
‘‘foreign income taxes’’ means any income, 
war profits, or excess profits taxes paid or ac-
crued to any foreign country or to any posses-
sion of the United States. 

(b) Earnings and profits and distributions 

For purposes of determining the tax under this 
subtitle— 

(1) of any shareholder of any foreign cor-
poration, the earnings and profits of such cor-
poration shall be determined in the corpora-
tion’s functional currency, and 

(2) in the case of any United States person, 
the earnings and profits determined under 
paragraph (1) (when distributed, deemed dis-
tributed, or otherwise taken into account 
under this subtitle) shall (if necessary) be 
translated into dollars using the appropriate 
exchange rate. 

(c) Previously taxed earnings and profits 

(1) In general 

Foreign currency gain or loss with respect to 
distributions of previously taxed earnings and 
profits (as described in section 959 or 1293(c)) 
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attributable to movements in exchange rates 
between the times of deemed and actual dis-
tribution shall be recognized and treated as 
ordinary income or loss from the same source 
as the associated income inclusion. 

(2) Distributions through tiers 

The Secretary shall prescribe regulations 
with respect to the treatment of distributions 
of previously taxed earnings and profits 
through tiers of foreign corporations. 

(Added Pub. L. 99–514, title XII, § 1261(a), Oct. 22, 
1986, 100 Stat. 2586; amended Pub. L. 100–647, title 
I, § 1012(v)(1)(A), Nov. 10, 1988, 102 Stat. 3528; Pub. 
L. 105–34, title XI, § 1102(a)(1), (b)(1), Aug. 5, 1997, 
111 Stat. 963, 965; Pub. L. 108–357, title IV, 
§ 408(a), (b), Oct. 22, 2004, 118 Stat. 1499.) 

AMENDMENTS 

2004—Subsec. (a)(1)(D). Pub. L. 108–357, § 408(a), added 
subpar. (D). Former subpar. (D) redesignated (E). 

Subsec. (a)(1)(E). Pub. L. 108–357, § 408(b)(1), added sub-
par. (E). Former subpar. (E) redesignated (F). 

Pub. L. 108–357, § 408(a), redesignated subpar. (D) as 
(E). 

Subsec. (a)(1)(F). Pub. L. 108–357, § 408(b)(1), redesig-
nated subpar. (E) as (F). 

Subsec. (a)(2). Pub. L. 108–357, § 408(b)(2), inserted ‘‘or 
(E)’’ after ‘‘subparagraph (A)’’ in introductory provi-
sions. 

1997—Subsec. (a). Pub. L. 105–34, § 1102(a)(1), amended 
subsec. (a) generally. Prior to amendment, subsec. (a) 
read as follows: 

‘‘(a) FOREIGN TAXES.— 
‘‘(1) IN GENERAL.—For purposes of determining the 

amount of the foreign tax credit— 
‘‘(A) any foreign income taxes shall be translated 

into dollars using the exchange rates as of the time 
such taxes were paid to the foreign country or pos-
session of the United States, and 

‘‘(B) any adjustment to the amount of foreign in-
come taxes shall be translated into dollars using— 

‘‘(i) except as provided in clause (ii), the ex-
change rate as of the time when such adjustment 
is paid to the foreign country or possession, or 

‘‘(ii) in the case of any refund or credit of for-
eign income taxes, using the exchange rate as of 
the time of original payment of such foreign in-
come taxes. 

‘‘(2) FOREIGN INCOME TAXES.—For purposes of para-
graph (1), ‘foreign income taxes’ means any income, 
war profits, or excess profits taxes paid to any foreign 
country or to any possession of the United States.’’ 
Subsec. (a)(3), (4). Pub. L. 105–34, § 1102(b)(1), added 

par. (3) and redesignated former par. (3) as (4). 
1988—Pub. L. 100–647 substituted ‘‘foreign taxes and 

foreign corporation’s earnings and profits’’ for ‘‘foreign 
corporation’s earnings and profits and foreign taxes’’ in 
heading, and revised and restructured the provisions of 
subsecs. (a) and (b). 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–357, title IV, § 408(c), Oct. 22, 2004, 118 Stat. 
1500, provided that: ‘‘The amendments made by this 
section [amending this section] shall apply to taxable 
years beginning after December 31, 2004.’’ 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1102(c)(1) of Pub. L. 105–34 provided that: 
‘‘The amendments made by subsections (a)(1) and (b) 
[amending this section and section 989 of this title] 
shall apply to taxes paid or accrued in taxable years be-
ginning after December 31, 1997.’’ 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 

the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1986, with certain exceptions and qualifica-
tions, see section 1261(e) of Pub. L. 99–514, set out as a 
note under section 985 of this title. 

§ 987. Branch transactions 

In the case of any taxpayer having 1 or more 
qualified business units with a functional cur-
rency other than the dollar, taxable income of 
such taxpayer shall be determined— 

(1) by computing the taxable income or loss 
separately for each such unit in its functional 
currency, 

(2) by translating the income or loss sepa-
rately computed under paragraph (1) at the ap-
propriate exchange rate, and 

(3) by making proper adjustments (as pre-
scribed by the Secretary) for transfers of prop-
erty between qualified business units of the 
taxpayer having different functional cur-
rencies, including— 

(A) treating post-1986 remittances from 
each such unit as made on a pro rata basis 
out of post-1986 accumulated earnings, and 

(B) treating gain or loss determined under 
this paragraph as ordinary income or loss, 
respectively, and sourcing such gain or loss 
by reference to the source of the income giv-
ing rise to post-1986 accumulated earnings. 

(Added Pub. L. 99–514, title XII, § 1261(a), Oct. 22, 
1986, 100 Stat. 2586; amended Pub. L. 100–647, title 
I, § 1012(v)(1)(B), Nov. 10, 1988, 102 Stat. 3528.) 

AMENDMENTS 

1988—Par. (4). Pub. L. 100–647 struck out par. (4) which 
provided for translation of foreign income taxes paid by 
each qualified business unit of the taxpayer in the same 
manner as provided under section 986(b). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1986, with certain exceptions and qualifica-
tions, see section 1261(e) of Pub. L. 99–514, set out as a 
note under section 985 of this title. 

§ 988. Treatment of certain foreign currency 
transactions 

(a) General rule 

Notwithstanding any other provision of this 
chapter— 

(1) Treatment as ordinary income or loss 

(A) In general 

Except as otherwise provided in this sec-
tion, any foreign currency gain or loss at-
tributable to a section 988 transaction shall 
be computed separately and treated as ordi-
nary income or loss (as the case may be). 

(B) Special rule for forward contracts, etc. 

Except as provided in regulations, a tax-
payer may elect to treat any foreign cur-
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rency gain or loss attributable to a forward 
contract, a futures contract, or option de-
scribed in subsection (c)(1)(B)(iii) which is a 
capital asset in the hands of the taxpayer 
and which is not a part of a straddle (within 
the meaning of section 1092(c), without re-
gard to paragraph (4) thereof) as capital gain 
or loss (as the case may be) if the taxpayer 
makes such election and identifies such 
transaction before the close of the day on 
which such transaction is entered into (or 
such earlier time as the Secretary may pre-
scribe). 

(2) Gain or loss treated as interest for certain 
purposes 

To the extent provided in regulations, any 
amount treated as ordinary income or loss 
under paragraph (1) shall be treated as interest 
income or expense (as the case may be). 

(3) Source 

(A) In general 

Except as otherwise provided in regula-
tions, in the case of any amount treated as 
ordinary income or loss under paragraph (1) 
(without regard to paragraph (1)(B)), the 
source of such amount shall be determined 
by reference to the residence of the taxpayer 
or the qualified business unit of the tax-
payer on whose books the asset, liability, or 
item of income or expense is properly re-
flected. 

(B) Residence 

For purposes of this subpart— 

(i) In general 

The residence of any person shall be— 
(I) in the case of an individual, the 

country in which such individual’s tax 
home (as defined in section 911(d)(3)) is 
located, 

(II) in the case of any corporation, 
partnership, trust, or estate which is a 
United States person (as defined in sec-
tion 7701(a)(30)), the United States, and 

(III) in the case of any corporation, 
partnership, trust, or estate which is not 
a United States person, a country other 
than the United States. 

If an individual does not have a tax home 
(as so defined), the residence of such indi-
vidual shall be the United States if such 
individual is a United States citizen or a 
resident alien and shall be a country other 
than the United States if such individual 
is not a United States citizen or a resident 
alien. 

(ii) Exception 

In the case of a qualified business unit of 
any taxpayer (including an individual), the 
residence of such unit shall be the country 
in which the principal place of business of 
such qualified business unit is located. 

(iii) Special rule for partnerships 

To the extent provided in regulations, in 
the case of a partnership, the determina-
tion of residence shall be made at the part-
ner level. 

(C) Special rule for certain related party 
loans 

Except to the extent provided in regula-
tions, in the case of a loan by a United 
States person or a related person to a 10-per-
cent owned foreign corporation which is de-
nominated in a currency other than the dol-
lar and bears interest at a rate at least 10 
percentage points higher than the Federal 
mid-term rate (determined under section 
1274(d)) at the time such loan is entered into, 
the following rules shall apply: 

(i) For purposes of section 904 only, such 
loan shall be marked to market on an an-
nual basis. 

(ii) Any interest income earned with re-
spect to such loan for the taxable year 
shall be treated as income from sources 
within the United States to the extent of 
any loss attributable to clause (i). 

For purposes of this subparagraph, the term 
‘‘related person’’ has the meaning given such 
term by section 954(d)(3), except that such 
section shall be applied by substituting 
‘‘United States person’’ for ‘‘controlled for-
eign corporation’’ each place such term ap-
pears. 

(D) 10-percent owned foreign corporation 

The term ‘‘10-percent owned foreign cor-
poration’’ means any foreign corporation in 
which the United States person owns di-
rectly or indirectly at least 10 percent of the 
voting stock. 

(b) Foreign currency gain or loss 

For purposes of this section— 

(1) Foreign currency gain 

The term ‘‘foreign currency gain’’ means 
any gain from a section 988 transaction to the 
extent such gain does not exceed gain realized 
by reason of changes in exchange rates on or 
after the booking date and before the payment 
date. 

(2) Foreign currency loss 

The term ‘‘foreign currency loss’’ means any 
loss from a section 988 transaction to the ex-
tent such loss does not exceed the loss realized 
by reason of changes in exchange rates on or 
after the booking date and before the payment 
date. 

(3) Special rule for certain contracts, etc. 

In the case of any section 988 transaction de-
scribed in subsection (c)(1)(B)(iii), any gain or 
loss from such transaction shall be treated as 
foreign currency gain or loss (as the case may 
be). 

(c) Other definitions 

For purposes of this section— 

(1) Section 988 transaction 

(A) In general 

The term ‘‘section 988 transaction’’ means 
any transaction described in subparagraph 
(B) if the amount which the taxpayer is enti-
tled to receive (or is required to pay) by rea-
son of such transaction— 

(i) is denominated in terms of a nonfunc-
tional currency, or 
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(ii) is determined by reference to the 
value of 1 or more nonfunctional cur-
rencies. 

(B) Description of transactions 

For purposes of subparagraph (A), the fol-
lowing transactions are described in this 
subparagraph: 

(i) The acquisition of a debt instrument 
or becoming the obligor under a debt in-
strument. 

(ii) Accruing (or otherwise taking into 
account) for purposes of this subtitle any 
item of expense or gross income or receipts 
which is to be paid or received after the 
date on which so accrued or taken into ac-
count. 

(iii) Entering into or acquiring any for-
ward contract, futures contract, option, or 
similar financial instrument. 

The Secretary may prescribe regulations ex-
cluding from the application of clause (ii) 
any class of items the taking into account of 
which is not necessary to carry out the pur-
poses of this section by reason of the small 
amounts or short periods involved, or other-
wise. 

(C) Special rules for disposition of nonfunc-
tional currency 

(i) In general 

In the case of any disposition of any non-
functional currency— 

(I) such disposition shall be treated as 
a section 988 transaction, and 

(II) any gain or loss from such trans-
action shall be treated as foreign cur-
rency gain or loss (as the case may be). 

(ii) Nonfunctional currency 

For purposes of this section, the term 
‘‘nonfunctional currency’’ includes coin or 
currency, and nonfunctional currency de-
nominated demand or time deposits or 
similar instruments issued by a bank or 
other financial institution. 

(D) Exception for certain instruments 
marked to market 

(i) In general 

Clause (iii) of subparagraph (B) shall not 
apply to any regulated futures contract or 
nonequity option which would be marked 
to market under section 1256 if held on the 
last day of the taxable year. 

(ii) Election out 

(I) In general 

The taxpayer may elect to have clause 
(i) not apply to such taxpayer. Such an 
election shall apply to contracts held at 
any time during the taxable year for 
which such election is made or any suc-
ceeding taxable year unless such election 
is revoked with the consent of the Sec-
retary. 

(II) Time for making election 

Except as provided in regulations, an 
election under subclause (I) for any tax-
able year shall be made on or before the 
1st day of such taxable year (or, if later, 

on or before the 1st day during such year 
on which the taxpayer holds a contract 
described in clause (i)). 

(III) Special rule for partnerships, etc. 

In the case of a partnership, an elec-
tion under subclause (I) shall be made by 
each partner separately. A similar rule 
shall apply in the case of an S corpora-
tion. 

(iii) Treatment of certain partnerships 

This subparagraph shall not apply to any 
income or loss of a partnership for any 
taxable year if such partnership made an 
election under subparagraph (E)(iii)(V) for 
such year or any preceding year. 

(E) Special rules for certain funds 

(i) In general 

In the case of a qualified fund, clause 
(iii) of subparagraph (B) shall not apply to 
any instrument which would be marked to 
market under section 1256 if held on the 
last day of the taxable year (determined 
after the application of clause (iv)). 

(ii) Special rule where electing partnership 
does not qualify 

If any partnership made an election 
under clause (iii)(V) for any taxable year 
and such partnership has a net loss for 
such year or any succeeding year from in-
struments referred to in clause (i), the 
rules of clauses (i) and (iv) shall apply to 
any such loss year whether or not such 
partnership is a qualified fund for such 
year. 

(iii) Qualified fund defined 

For purposes of this subparagraph, the 
term ‘‘qualified fund’’ means any partner-
ship if— 

(I) at all times during the taxable year 
(and during each preceding taxable year 
to which an election under subclause (V) 
applied), such partnership has at least 20 
partners and no single partner owns 
more than 20 percent of the interests in 
the capital or profits of the partnership, 

(II) the principal activity of such part-
nership for such taxable year (and each 
such preceding taxable year) consists of 
buying and selling options, futures, or 
forwards with respect to commodities, 

(III) at least 90 percent of the gross in-
come of the partnership for the taxable 
year (and for each such preceding tax-
able year) consisted of income or gains 
described in subparagraph (A), (B), or (G) 
of section 7704(d)(1) or gain from the sale 
or disposition of capital assets held for 
the production of interest or dividends, 

(IV) no more than a de minimis 
amount of the gross income of the part-
nership for the taxable year (and each 
such preceding taxable year) was derived 
from buying and selling commodities, 
and 

(V) an election under this subclause 
applies to the taxable year. 

An election under subclause (V) for any 
taxable year shall be made on or before the 
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1st day of such taxable year (or, if later, on 
or before the 1st day during such year on 
which the partnership holds an instrument 
referred to in clause (i)). Any such election 
shall apply to the taxable year for which 
made and all succeeding taxable years un-
less revoked with the consent of the Sec-
retary. 

(iv) Treatment of certain currency con-
tracts 

(I) In general 

Except as provided in regulations, in 
the case of a qualified fund, any bank 
forward contract, any foreign currency 
futures contract traded on a foreign ex-
change, or to the extent provided in reg-
ulations any similar instrument, which 
is not otherwise a section 1256 contract 
shall be treated as a section 1256 con-
tract for purposes of section 1256. 

(II) Gains and losses treated as short- 
term 

In the case of any instrument treated 
as a section 1256 contract under sub-
clause (I), subparagraph (A) of section 
1256(a)(3) shall be applied by substituting 
‘‘100 percent’’ for ‘‘40 percent’’ (and sub-
paragraph (B) of such section shall not 
apply). 

(v) Special rules for clause (iii)(I) 

(I) Certain general partners 

The interest of a general partner in the 
partnership shall not be treated as fail-
ing to meet the 20-percent ownership re-
quirements of clause (iii)(I) for any tax-
able year of the partnership if, for the 
taxable year of the partner in which such 
partnership taxable year ends, such part-
ner (and each corporation filing a con-
solidated return with such partner) had 
no ordinary income or loss from a sec-
tion 988 transaction which is foreign cur-
rency gain or loss (as the case may be). 

(II) Treatment of incentive compensation 

For purposes of clause (iii)(I), any in-
come allocable to a general partner as 
incentive compensation based on profits 
rather than capital shall not be taken 
into account in determining such part-
ner’s interest in the profits of the part-
nership. 

(III) Treatment of tax-exempt partners 

Except as provided in regulations, the 
interest of a partner in the partnership 
shall not be treated as failing to meet 
the 20-percent ownership requirements of 
clause (iii)(I) if none of the income of 
such partner from such partnership is 
subject to tax under this chapter (wheth-
er directly or through 1 or more pass- 
thru entities). 

(IV) Look-thru rule 

In determining whether the require-
ments of clause (iii)(I) are met with re-
spect to any partnership, except to the 
extent provided in regulations, any in-

terest in such partnership held by an-
other partnership shall be treated as 
held proportionately by the partners in 
such other partnership. 

(vi) Other special rules 

For purposes of this subparagraph— 

(I) Related persons 

Interests in the partnership held by 
persons related to each other (within the 
meaning of sections 267(b) and 707(b)) 
shall be treated as held by 1 person. 

(II) Predecessors 

References to any partnership shall in-
clude a reference to any predecessor 
thereof. 

(III) Inadvertent terminations 

Rules similar to the rules of section 
7704(e) shall apply. 

(IV) Treatment of certain debt instru-
ments 

For purposes of clause (iii)(IV), any 
debt instrument which is a section 988 
transaction shall be treated as a com-
modity. 

(2) Booking date 

The term ‘‘booking date’’ means— 
(A) in the case of a transaction described 

in paragraph (1)(B)(i), the date of acquisition 
or on which the taxpayer becomes the obli-
gor, or 

(B) in the case of a transaction described 
in paragraph (1)(B)(ii), the date on which ac-
crued or otherwise taken into account. 

(3) Payment date 

The term ‘‘payment date’’ means the date on 
which the payment is made or received. 

(4) Debt instrument 

The term ‘‘debt instrument’’ means a bond, 
debenture, note, or certificate or other evi-
dence of indebtedness. To the extent provided 
in regulations, such term shall include pre-
ferred stock. 

(5) Special rules where taxpayer takes or 
makes delivery 

If the taxpayer takes or makes delivery in 
connection with any section 988 transaction 
described in paragraph (1)(B)(iii), any gain or 
loss (determined as if the taxpayer sold the 
contract, option, or instrument on the date on 
which he took or made delivery for its fair 
market value on such date) shall be recognized 
in the same manner as if such contract, op-
tion, or instrument were so sold. 

(d) Treatment of 988 hedging transactions 

(1) In general 

To the extent provided in regulations, if any 
section 988 transaction is part of a 988 hedging 
transaction, all transactions which are part of 
such 988 hedging transaction shall be inte-
grated and treated as a single transaction or 
otherwise treated consistently for purposes of 
this subtitle. For purposes of the preceding 
sentence, the determination of whether any 
transaction is a section 988 transaction shall 
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be determined without regard to whether such 
transaction would otherwise be marked-to- 
market under section 475 or 1256 and such term 
shall not include any transaction with respect 
to which an election is made under subsection 
(a)(1)(B). Sections 475, 1092, and 1256 shall not 
apply to a transaction covered by this sub-
section. 

(2) 988 hedging transaction 

For purposes of paragraph (1), the term ‘‘988 
hedging transaction’’ means any transaction— 

(A) entered into by the taxpayer pri-
marily— 

(i) to manage risk of currency fluctua-
tions with respect to property which is 
held or to be held by the taxpayer, or 

(ii) to manage risk of currency fluctua-
tions with respect to borrowings made or 
to be made, or obligations incurred or to 
be incurred, by the taxpayer, and 

(B) identified by the Secretary or the tax-
payer as being a 988 hedging transaction. 

(e) Application to individuals 

(1) In general 

The preceding provisions of this section 
shall not apply to any section 988 transaction 
entered into by an individual which is a per-
sonal transaction. 

(2) Exclusion for certain personal transactions 

If— 
(A) nonfunctional currency is disposed of 

by an individual in any transaction, and 
(B) such transaction is a personal trans-

action, 

no gain shall be recognized for purposes of this 
subtitle by reason of changes in exchange 
rates after such currency was acquired by such 
individual and before such disposition. The 
preceding sentence shall not apply if the gain 
which would otherwise be recognized on the 
transaction exceeds $200. 

(3) Personal transactions 

For purposes of this subsection, the term 
‘‘personal transaction’’ means any transaction 
entered into by an individual, except that such 
term shall not include any transaction to the 
extent that expenses properly allocable to 
such transaction meet the requirements of— 

(A) section 162 (other than traveling ex-
penses described in subsection (a)(2) thereof), 
or 

(B) section 212 (other than that part of sec-
tion 212 dealing with expenses incurred in 
connection with taxes). 

(Added Pub. L. 99–514, title XII, § 1261(a), Oct. 22, 
1986, 100 Stat. 2587; amended Pub. L. 100–647, title 
I, § 1012(v)(2)(A), (3), (4), (6)–(8), title VI, § 6130(a), 
(b), Nov. 10, 1988, 102 Stat. 3529, 3530, 3717; Pub. L. 
101–239, title VII, § 7811(i)(7), Dec. 19, 1989, 103 
Stat. 2410; Pub. L. 103–66, title XIII, § 13223(b)(1), 
Aug. 10, 1993, 107 Stat. 484; Pub. L. 105–34, title 
XI, § 1104(a), Aug. 5, 1997, 111 Stat. 967; Pub. L. 
106–170, title V, § 532(b)(3), Dec. 17, 1999, 113 Stat. 
1930.) 

AMENDMENTS 

1999—Subsec. (d)(2)(A)(i), (ii). Pub. L. 106–170 sub-
stituted ‘‘to manage’’ for ‘‘to reduce’’. 

1997—Subsec. (e). Pub. L. 105–34 amended heading and 
text of subsec. (e) generally. Prior to amendment, text 
read as follows: ‘‘This section shall apply to section 988 
transactions entered into by an individual only to the 
extent expenses properly allocable to such transactions 
meet the requirements of section 162 or 212 (other than 
that part of section 212 dealing with expenses incurred 
in connection with taxes).’’ 

1993—Subsec. (d)(1). Pub. L. 103–66 substituted ‘‘sec-
tion 475 or 1256’’ for ‘‘section 1256’’ and ‘‘Sections 475, 
1092, and 1256’’ for ‘‘Sections 1092 and 1256’’. 

1989—Subsec. (a). Pub. L. 101–239 inserted introduc-
tory provision ‘‘Notwithstanding any other provision of 
this chapter—’’. 

1988—Subsec. (a)(3)(B)(i). Pub. L. 100–647, § 1012(v)(8), 
inserted at end ‘‘If an individual does not have a tax 
home (as so defined), the residence of such individual 
shall be the United States if such individual is a United 
States citizen or a resident alien and shall be a country 
other than the United States if such individual is not 
a United States citizen or a resident alien.’’ 

Subsec. (a)(3)(B)(iii). Pub. L. 100–647, § 1012(v)(7), added 
cl. (iii). 

Subsec. (b)(3). Pub. L. 100–647, § 1012(v)(3)(A), added 
par. (3). 

Subsec. (c)(1)(B)(iii). Pub. L. 100–647, § 6130(a), struck 
out ‘‘unless such instrument would be marked to mar-
ket under section 1256 if held on the last day of the tax-
able year’’ after ‘‘similar financial instrument’’. 

Pub. L. 100–647, § 1012(v)(6), amended cl. (iii) generally. 
Prior to amendment, cl. (iii) read as follows: ‘‘Entering 
into or acquiring any forward contract, futures con-
tract, option, or similar financial instrument if such 
instrument is not marked to market at the close of the 
taxable year under section 1256.’’ 

Subsec. (c)(1)(C)(i)(II). Pub. L. 100–647, § 1012(v)(3)(B), 
amended subcl. (II) generally. Prior to amendment, 
subcl. (II) read as follows: ‘‘for purposes of determining 
the foreign currency gain or loss from such trans-
action, paragraphs (1) and (2) of subsection (b) shall be 
applied by substituting ‘acquisition date’ for ‘booking 
date’ and ‘disposition’ for ‘payment date’.’’ 

Subsec. (c)(1)(D), (E). Pub. L. 100–647, § 6130(b), added 
subpars. (D) and (E). 

Subsec. (c)(2)(C). Pub. L. 100–647, § 1012(v)(3)(C), struck 
out subpar. (C) which defined ‘‘booking date’’ in the 
case of a transaction described in par. (1)(B)(iii) as the 
date on which the position is entered into or acquired. 

Subsec. (c)(3). Pub. L. 100–647, § 1012(v)(3)(D), amended 
par. (3) generally. Prior to amendment, par. (3) read as 
follows: ‘‘The term ‘payment date’ means— 

‘‘(A) in the case of a transaction described in para-
graph (1)(B)(i) or (ii), the date on which payment is 
made or received, or 

‘‘(B) in the case of a transaction described in para-
graph (1)(B)(iii), the date payment is made or re-
ceived or the date the taxpayer’s rights with respect 
to the position are terminated.’’ 
Subsec. (c)(5). Pub. L. 100–647, § 1012(v)(2)(A), added 

par. (5). 
Subsec. (d)(1). Pub. L. 100–647, § 1012(v)(4), substituted 

‘‘this subtitle’’ for ‘‘this section’’. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by Pub. L. 106–170 applicable to any in-
strument held, acquired, or entered into, any trans-
action entered into, and supplies held or acquired on or 
after Dec. 17, 1999, see section 532(d) of Pub. L. 106–170, 
set out as a note under section 170 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Section 1104(b) of Pub. L. 105–34 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1997.’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–66 applicable to all tax-
able years ending on or after Dec. 31, 1993, with special 
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rules for taxpayers required to change accounting 
methods and for floor specialists and market makers, 
see section 13223(c) of Pub. L. 103–66, set out as an Effec-
tive Date note under section 475 of this title. 

EFFECTIVE DATE OF 1989 AMENDMENT 

Amendment by Pub. L. 101–239 effective, except as 
otherwise provided, as if included in the provision of 
the Technical and Miscellaneous Revenue Act of 1988, 
Pub. L. 100–647, to which such amendment relates, see 
section 7817 of Pub. L. 101–239, set out as a note under 
section 1 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 1012(v)(2)(B) of Pub. L. 100–647 provided that: 
‘‘The amendment made by subparagraph (A) [amending 
this section] shall not apply in any case in which the 
taxpayer takes or makes delivery before June 11, 1987.’’ 

Amendment by section 1012(v)(3), (4), (6)–(8) of Pub. L. 
100–647 effective, except as otherwise provided, as if in-
cluded in the provision of the Tax Reform Act of 1986, 
Pub. L. 99–514, to which such amendment relates, see 
section 1019(a) of Pub. L. 100–647, set out as a note 
under section 1 of this title. 

Section 6130(d) of Pub. L. 100–647 provided that: 
‘‘(1) IN GENERAL.—The amendments made by this sec-

tion [amending this section and section 1092 of this 
title] shall apply with respect to forward contracts, fu-
ture contracts, options, and similar instruments en-
tered into or acquired after October 21, 1988. 

‘‘(2) TIME FOR MAKING ELECTION.—The time for mak-
ing any election under subparagraph (D) or (E) of sec-
tion 988(c)(1) of the 1986 Code shall not expire before the 
date 30 days after the date of the enactment of this Act 
[Nov. 10, 1988]. 

‘‘(3) TRANSITIONAL RULES.— 
‘‘(A) The requirements of subclause (IV) of section 

988(c)(1)(E)(iii) of the 1986 Code (as added by sub-
section (b)) shall not apply to periods before the date 
of the enactment of this Act. 

‘‘(B) In the case of any partner in an existing part-
nership, the 20-percent ownership requirements of 
subclause (I) of such section 988(c)(1)(E)(iii) shall be 
treated as met during any period during which such 
partner does not own a percentage interest in the 
capital or profits of such partnership greater than 
331⁄3 percent (or, if lower, the lowest such percentage 
interest of such partner during any prior period after 
October 21, 1988, during which such partnership is in 
existence). For purposes of the preceding sentence, 
the term ‘existing partnership’ means any partner-
ship if— 

‘‘(i) such partnership was in existence on October 
21, 1988, and principally engaged on such date in 
buying and selling options, futures, or forwards 
with respect to commodities, or 

‘‘(ii) a registration statement was filed with re-
spect to such partnership with the Securities and 
Exchange Commission on or before such date and 
such registration statement indicated that the 
principal activity of such partnership will consist 
of buying and selling instruments referred to in 
clause (i).’’ 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1986, with certain exceptions and qualifica-
tions, see section 1261(e) of Pub. L. 99–514, set out as a 
note under section 985 of this title. 

§ 989. Other definitions and special rules 

(a) Qualified business unit 

For purposes of this subpart, the term ‘‘quali-
fied business unit’’ means any separate and 
clearly identified unit of a trade or business of 
a taxpayer which maintains separate books and 
records. 

(b) Appropriate exchange rate 

Except as provided in regulations, for purposes 
of this subpart, the term ‘‘appropriate exchange 
rate’’ means— 

(1) in the case of an actual distribution of 
earnings and profits, the spot rate on the date 
such distribution is included in income, 

(2) in the case of an actual or deemed sale or 
exchange of stock in a foreign corporation 
treated as a dividend under section 1248, the 
spot rate on the date the deemed dividend is 
included in income, 

(3) in the case of any amounts included in in-
come under section 951(a)(1)(A) or 1293(a), the 
average exchange rate for the taxable year of 
the foreign corporation, or 

(4) in the case of any other qualified business 
unit of a taxpayer, the average exchange rate 
for the taxable year of such qualified business 
unit. 

For purposes of the preceding sentence, any 
amount included in income under section 
951(a)(1)(B) shall be treated as an actual dis-
tribution made on the last day of the taxable 
year for which such amount was so included. 

(c) Regulations 

The Secretary shall prescribe such regulations 
as may be necessary or appropriate to carry out 
the purposes of this subpart, including regula-
tions— 

(1) setting forth procedures to be followed by 
taxpayers with qualified business units using a 
net worth method of accounting before the en-
actment of this subpart, 

(2) limiting the recognition of foreign cur-
rency loss on certain remittances from quali-
fied business units, 

(3) providing for the recharacterization of in-
terest and principal payments with respect to 
obligations denominated in certain hyper-
inflationary currencies, 

(4) providing for alternative adjustments to 
the application of section 905(c), 

(5) providing for the appropriate treatment 
of related party transactions (including trans-
actions between qualified business units of the 
same taxpayer), and 

(6) setting forth procedures for determining 
the average exchange rate for any period. 

(Added Pub. L. 99–514, title XII, § 1261(a), Oct. 22, 
1986, 100 Stat. 2590; amended Pub. L. 100–647, title 
I, § 1012(v)(5), Nov. 10, 1988, 102 Stat. 3529; Pub. L. 
103–66, title XIII, § 13231(c)(4)(C), Aug. 10, 1993, 107 
Stat. 499; Pub. L. 104–188, title I, § 1501(b)(9), Aug. 
20, 1996, 110 Stat. 1826; Pub. L. 105–34, title XI, 
§ 1102(b)(2), (3), Aug. 5, 1997, 111 Stat. 966; Pub. L. 
108–357, title IV, § 413(c)(17), Oct. 22, 2004, 118 
Stat. 1508.) 

REFERENCES IN TEXT 

The enactment of this subpart, referred to in subsec. 
(c)(1), probably means the date of enactment of Pub. L. 
99–514, which was approved Oct. 22, 1986. 

AMENDMENTS 

2004—Subsec. (b)(3). Pub. L. 108–357 struck out 
‘‘, 551(a),’’ after ‘‘section 951(a)(1)(A)’’. 

1997—Subsec. (b)(3), (4). Pub. L. 105–34, § 1102(b)(3), 
struck out ‘‘weighted’’ before ‘‘average exchange rate’’. 

Subsec. (c)(6). Pub. L. 105–34, § 1102(b)(2), added par. 
(6). 
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1 Section numbers editorially supplied. 1 So in original. Does not conform to section catchline. 

1996—Subsec. (b). Pub. L. 104–188 substituted ‘‘section 
951(a)(1)(B)’’ for ‘‘subparagraph (B) or (C) of section 
951(a)(1)’’ in closing provisions. 

1993—Subsec. (b). Pub. L. 103–66 substituted ‘‘subpara-
graph (B) or (C) of section 951(a)(1)’’ for ‘‘section 
951(a)(1)(B)’’ in last sentence. 

1988—Subsec. (b). Pub. L. 100–647 substituted in par. 
(3) ‘‘section 951(a)(1)(A)’’ for ‘‘section 951(a)’’ and in-
serted at end ‘‘For purposes of the preceding sentence, 
any amount included in income under section 
951(a)(1)(B) shall be treated as an actual distribution 
made on the last day of the taxable year for which such 
amount was so included.’’ 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–357 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
2004, and to taxable years of United States shareholders 
with or within which such taxable years of foreign cor-
porations end, see section 413(d)(1) of Pub. L. 108–357, 
set out as an Effective and Termination Dates of 2004 
Amendments note under section 1 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 applicable to taxes paid 
or accrued in taxable years beginning after Dec. 31, 
1997, see section 1102(c)(1) of Pub. L. 105–34, set out as 
a note under section 986 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–188 applicable to taxable 
years of foreign corporations beginning after Dec. 31, 
1996, and to taxable years of United States shareholders 
within which or with which such taxable years of for-
eign corporations end, see section 1501(d) of Pub. L. 
104–188, set out as a note under section 904 of this title. 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–66 applicable to taxable 
years of foreign corporations beginning after Sept. 30, 
1993, and to taxable years of United States shareholders 
in which or with which such taxable years of foreign 
corporations end, see section 13231(e) of Pub. L. 103–66, 
set out as a note under section 951 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE 

Section applicable to taxable years beginning after 
Dec. 31, 1986, with certain exceptions and qualifica-
tions, see section 1261(e) of Pub. L. 99–514, set out as a 
note under section 985 of this title. 

PART IV—DOMESTIC INTERNATIONAL 
SALES CORPORATIONS 

Subpart Sec.1 

A. Treatment of qualifying corporations ... 991 
B. Treatment of distributions to share-

holders ............................................... 995 

AMENDMENTS 

1971—Pub. L. 92–178, title V, § 501, Dec. 10, 1971, 85 
Stat. 535, added part IV to subchapter N of chapter 1. 

SUBPART A—TREATMENT OF QUALIFYING 
CORPORATIONS 

Sec. 

991. Taxation of a domestic international sales 
corporation. 

Sec. 

992. Requirements of a domestic international 
sales corporation. 

993. Definitions and special rules.1 
994. Inter-company pricing rules. 

§ 991. Taxation of a domestic international sales 
corporation 

For purposes of the taxes imposed by this sub-
title upon a DISC (as defined in section 992(a)), 
a DISC shall not be subject to the taxes imposed 
by this subtitle. 

(Added Pub. L. 92–178, title V, § 501, Dec. 10, 1971, 
85 Stat. 535; amended Pub. L. 105–206, title VI, 
§ 6011(e)(1), July 22, 1998, 112 Stat. 818.) 

AMENDMENTS 

1998—Pub. L. 105–206 struck out ‘‘except for the tax 
imposed by chapter 5’’ before period at end. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Amendment by Pub. L. 105–206 effective, except as 
otherwise provided, as if included in the provisions of 
the Taxpayer Relief Act of 1997, Pub. L. 105–34, to which 
such amendment relates (section 1131(a) of Pub. L. 
105–34), see section 6024 of Pub. L. 105–206, set out as a 
note under section 1 of this title. 

EFFECTIVE DATE 

Section 507 of title V of Pub. L. 92–178, as amended by 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided 
that: ‘‘Except as provided in section 505 of this title 
[amending section 971 of this title and enacting provi-
sions set out as a note under section 970 of this title], 
the amendments made by sections 501 through 504 of 
this title [enacting this section and sections 992 to 994, 
995 to 997, and 6686 of this title and amending sections 
246, 861, 901, 904, 922, 931, 1014, 1504, 6011, 6072, and 6501 
of this title] shall apply with respect to taxable years 
ending after December 31, 1971, except that a corpora-
tion may not be a DISC (as defined in section 992(a) of 
the Internal Revenue Code of 1986 [formerly I.R.C. 1954], 
added by section 501 of this title) for any taxable year 
beginning before January 1, 1972.’’ 

TRANSITION RULES FOR DISC’S 

Pub. L. 98–369, div. A, title VIII, § 805(b), July 18, 1984, 
98 Stat. 1001, as amended by Pub. L. 99–514, § 2, title 
XVIII, § 1876(h), (n), Oct. 22, 1986, 100 Stat. 2095, 2900, 
2901, provided that: 

‘‘(1) CLOSE OF 1984 TAXABLE YEARS OF DISC’S.— 
‘‘(A) IN GENERAL.—For purposes of applying the In-

ternal Revenue Code of 1986 [formerly I.R.C. 1954], the 
taxable year of each DISC which begins before Janu-
ary 1, 1985, and which (but for this paragraph) would 
include January 1, 1985, shall close on December 31, 
1984. For purposes of such Code, the requirements of 
section 992(a)(1)(B) of such Code (relating to percent-
age of qualified export assets on last day of the tax-
able year) shall not apply to any taxable year ending 
on December 31, 1984. 

‘‘(B) UNDERPAYMENTS OF ESTIMATED TAX.—To the 
extent provided in regulations prescribed by the Sec-
retary of the Treasury or his delegate, no addition to 
tax shall be made under section 6654 or 6655 of such 
Code with respect to any underpayment of any in-
stallment required to be paid before April 13, 1985, to 
the extent the underpayment was created or in-
creased by reason of subparagraph (A). 
‘‘(2) EXEMPTION OF ACCUMULATED DISC INCOME FROM 

TAX.— 
‘‘(A) IN GENERAL.—For purposes of applying the In-

ternal Revenue Code of 1986 with respect to actual 
distributions made after December 31, 1984, by a DISC 
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