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Subtitle D of the Internal Revenue Code of 1939, re-
ferred to in subsec. (a)(6)(B), (D), was comprised of 
chapters 34 to 38, sections 3600 to 3781 of former Title 26, 
Internal Revenue Code. Chapters 35, 36, and 37 of sub-
title D of the Internal Revenue Code of 1939 were com-
prised of sections 3640 to 3647, 3650 to 3762, and 3770 to 
3781, respectively, of former Title 26. 

Section 3777 of the Internal Revenue Code of 1939, re-
ferred to in subsec. (a)(6)(B), was classified to section 
3777 of former Title 26, Internal Revenue Code. Section 
3777 was repealed by subsec. (a)(6)(B) of this section. 

Reorganization Plan Numbered 26 of 1950, referred to 
in subsec. (b)(3), is Reorg. Plan No. 26 of 1950, eff. July 
31, 1950, 15 F.R. 4935, 64 Stat. 1280, which is set out in 
the Appendix to Title 5, Government Organization and 
Employees. 

Reorganization Plan Numbered 1 of 1952, referred to 
in subsec. (b)(3), is Reorg. Plan No. 1 of 1952, eff. Mar. 
14, 1952, 17 F.R. 2243, 66 Stat. 823, which is set out in Ap-
pendix to Title 5. 

AMENDMENTS 

1986—Subsecs. (a)(7), (e). Pub. L. 99–514 substituted 
‘‘Internal Revenue Code of 1986’’ for ‘‘Internal Revenue 
Code of 1954’’. 

1976—Subsec. (a)(5). Pub. L. 94–455 struck out ‘‘or his 
delegate’’ after ‘‘Secretary’’. 

§ 7852. Other applicable rules 

(a) Separability clause 

If any provision of this title, or the applica-
tion thereof to any person or circumstances, is 
held invalid, the remainder of the title, and the 
application of such provision to other persons or 
circumstances, shall not be affected thereby. 

(b) Reference in other laws to Internal Revenue 
Code of 1939 

Any reference in any other law of the United 
States or in any Executive order to any provi-
sion of the Internal Revenue Code of 1939 shall, 
where not otherwise distinctly expressed or 
manifestly incompatible with the intent thereof, 
be deemed also to refer to the corresponding 
provision of this title. 

(c) Items not to be twice included in income or 
deducted therefrom 

Except as otherwise distinctly expressed or 
manifestly intended, the same item (whether of 
income, deduction, credit, or otherwise) shall 
not be taken into account both in computing a 
tax under subtitle A of this title and a tax under 
chapter 1 or 2 of the Internal Revenue Code of 
1939. 

(d) Treaty obligations 

(1) In general 

For purposes of determining the relationship 
between a provision of a treaty and any law of 
the United States affecting revenue, neither 
the treaty nor the law shall have preferential 
status by reason of its being a treaty or law. 

(2) Savings clause for 1954 treaties 

No provision of this title (as in effect with-
out regard to any amendment thereto enacted 
after August 16, 1954) shall apply in any case 
where its application would be contrary to any 
treaty obligation of the United States in effect 
on August 16, 1954. 

(e) Privacy Act of 1974 

The provisions of subsections (d)(2), (3), and 
(4), and (g) of section 552a of title 5, United 

States Code, shall not be applied, directly or in-
directly, to the determination of the existence 
or possible existence of liability (or the amount 
thereof) of any person for any tax, penalty, in-
terest, fine, forfeiture, or other imposition or of-
fense to which the provisions of this title apply. 

(Aug. 16, 1954, ch. 736, 68A Stat. 922; Pub. L. 
94–455, title XII, § 1202(g), Oct. 4, 1976, 90 Stat. 
1688; Pub. L. 100–647, title I, § 1012(aa)(1)(A), Nov. 
10, 1988, 102 Stat. 3531.) 

REFERENCES IN TEXT 

The Internal Revenue Code of 1939, referred to in sub-
sec. (b), is act Feb. 10, 1939, ch. 2, 53 Stat. 1. Prior to the 
enactment of the Internal Revenue Code of 1986 [for-
merly I.R.C. 1954], the 1939 Code was classified to 
former Title 26, Internal Revenue Code. The Internal 
Revenue Code of 1954 was redesignated The Internal 
Revenue Code of 1986 by Pub. L. 99–514, § 2, Oct. 22, 1986, 
100 Stat. 2095. For table of comparisons of the 1939 Code 
to the 1986 Code, see Table I preceding section 1 of this 
title. 

Chapters 1 and 2 of the Internal Revenue Code of 1939, 
referred to in subsec. (c), are chapters 1 and 2 of former 
Title 26, Internal Revenue Code. For history of such 
chapters, see References in Text note set out under sec-
tion 7851 of this title. 

The Privacy Act of 1974, referred to in subsec. (e), is 
Pub. L. 93–579, Dec. 31, 1974, 88 Stat. 1896, as amended, 
which enacted section 552a of Title 5, Government Or-
ganization and Employees, and enacted notes set out 
under section 552a of Title 5. For complete classifica-
tion of this Act to the Code, see Short Title note set 
out under section 552a of Title 5 and Tables. 

AMENDMENTS 

1988—Subsec. (d). Pub. L. 100–647 amended subsec. (d) 
generally. Prior to amendment, subsec. (d) read as fol-
lows: ‘‘No provision of this title shall apply in any case 
where its application would be contrary to any treaty 
obligation of the United States in effect on the date of 
enactment of this title.’’ 

1976—Subsec. (e). Pub. L. 94–455 added subsec. (e). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 1012(aa)(1)(B) of Pub. L. 100–647 provided that: 
‘‘Section 7852(d)(1) of the 1986 Code, as added by sub-
paragraph (A), shall apply to any taxable period with 
respect to which the time for assessment of any defi-
ciency has not expired by reason of any law or rule of 
law before the date of the enactment of this Act [Nov. 
10, 1988].’’ 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–455 effective Jan. 1, 1977, 
see section 1202(i) of Pub. L. 94–455, set out as a note 
under section 6103 of this title. 

APPLICATION OF SUBSEC. (d) TO PUB. L. 87–834 

Pub. L. 87–834, § 31, Oct. 16, 1962, 76 Stat. 1069, as 
amended by Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 
2095, provided that: ‘‘Section 7852(d) of the Internal 
Revenue Code of 1986 [formerly I.R.C. 1954] (relating to 
treaty obligations) shall not apply in respect of any 
amendment made by this Act [see Short Title of 1962 
Amendments note set out under section 1 of this 
title].’’ 

Subchapter C—Provisions Affecting More Than 
One Subtitle 

Sec. 

7871. Indian tribal governments treated as States 
for certain purposes. 
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Sec. 

7872. Treatment of loans with below-market inter-
est rates. 

7873. Income derived by Indians from exercise of 
fishing rights. 

7874. Rules relating to expatriated entities and 
their foreign parents. 

AMENDMENTS 

2004—Pub. L. 108–357, title VIII, § 801(b), Oct. 22, 2004, 
118 Stat. 1566, added item 7874. 

1988—Pub. L. 100–647, title III, § 3041(b), Nov. 10, 1988, 
102 Stat. 3641, added item 7873. 

1984—Pub. L. 98–369, div. A, title I, § 172(b), July 18, 
1984, 98 Stat. 703, added item 7872. 

§ 7871. Indian tribal governments treated as 
States for certain purposes 

(a) General rule 

An Indian tribal government shall be treated 
as a State— 

(1) for purposes of determining whether and 
in what amount any contribution or transfer 
to or for the use of such government (or a po-
litical subdivision thereof) is deductible 
under— 

(A) section 170 (relating to income tax de-
duction for charitable, etc., contributions 
and gifts), 

(B) sections 2055 and 2106(a)(2) (relating to 
estate tax deduction for transfers of public, 
charitable, and religious uses), or 

(C) section 2522 (relating to gift tax deduc-
tion for charitable and similar gifts); 

(2) subject to subsection (b), for purposes of 
any exemption from, credit or refund of, or 
payment with respect to, an excise tax im-
posed by— 

(A) chapter 31 (relating to tax on special 
fuels), 

(B) chapter 32 (relating to manufacturers 
excise taxes), 

(C) subchapter B of chapter 33 (relating to 
communications excise tax), or 

(D) subchapter D of chapter 36 (relating to 
tax on use of certain highway vehicles); 

(3) for purposes of section 164 (relating to de-
duction for taxes); 

(4) subject to subsection (c), for purposes of 
section 103 (relating to State and local bonds); 

(5) for purposes of section 511(a)(2)(B) (relat-
ing to the taxation of colleges and universities 
which are agencies or instrumentalities of 
governments or their political subdivisions); 

(6) for purposes of— 
(A) section 105(e) (relating to accident and 

health plans), 
(B) section 403(b)(1)(A)(ii) (relating to the 

taxation of contributions of certain employ-
ers for employee annuities), and 

(C) section 454(b)(2) (relating to discount 
obligations); and 

(7) for purposes of— 
(A) chapter 41 (relating to tax on excess 

expenditures to influence legislation), and 
(B) subchapter A of chapter 42 (relating to 

private foundations). 

(b) Additional requirements for excise tax ex-
emptions 

Paragraph (2) of subsection (a) shall apply 
with respect to any transaction only if, in addi-

tion to any other requirement of this title appli-
cable to similar transactions involving a State 
or political subdivision thereof, the transaction 
involves the exercise of an essential govern-
mental function of the Indian tribal govern-
ment. 

(c) Additional requirements for tax-exempt 
bonds 

(1) In general 

Subsection (a) of section 103 shall apply to 
any obligation (not described in paragraph (2)) 
issued by an Indian tribal government (or sub-
division thereof) only if such obligation is part 
of an issue substantially all of the proceeds of 
which are to be used in the exercise of any es-
sential governmental function. 

(2) No exemption for private activity bonds 

Except as provided in paragraph (3), sub-
section (a) of section 103 shall not apply to any 
private activity bond (as defined in section 
141(a)) issued by an Indian tribal government 
(or subdivision thereof). 

(3) Exception for certain private activity bonds 

(A) In general 

In the case of an obligation to which this 
paragraph applies— 

(i) paragraph (2) shall not apply, 
(ii) such obligation shall be treated for 

purposes of this title as a qualified small 
issue bond, and 

(iii) section 146 shall not apply. 

(B) Obligations to which paragraph applies 

This paragraph shall apply to any obliga-
tion issued as part of an issue if— 

(i) 95 percent or more of the net proceeds 
of the issue are to be used for the acquisi-
tion, construction, reconstruction, or im-
provement of property which is of a char-
acter subject to the allowance for depre-
ciation and which is part of a manufactur-
ing facility (as defined in section 
144(a)(12)(C)), 

(ii) such issue is issued by an Indian trib-
al government or a subdivision thereof, 

(iii) 95 percent or more of the net pro-
ceeds of the issue are to be used to finance 
property which— 

(I) is to be located on land which, 
throughout the 5-year period ending on 
the date of issuance of such issue, is part 
of the qualified Indian lands of the is-
suer, and 

(II) is to be owned and operated by 
such issuer, 

(iv) such obligation would not be a pri-
vate activity bond without regard to sub-
paragraph (C), 

(v) it is reasonably expected (at the time 
of issuance of the issue) that the employ-
ment requirement of subparagraph (D)(i) 
will be met with respect to the facility to 
be financed by the net proceeds of the 
issue, and 

(vi) no principal user of such facility will 
be a person (or group of persons) described 
in section 144(a)(6)(B). 

For purposes of clause (iii), section 150(a)(5) 
shall apply. 



Page 3737 TITLE 26—INTERNAL REVENUE CODE § 7871 

1 So in original. Probably should be ‘‘calendar’’. 

(C) Private activity bond rules to apply 

An obligation to which this paragraph ap-
plies (other than an obligation described in 
paragraph (1)) shall be treated for purposes 
of this title as a private activity bond. 

(D) Employment requirements 

(i) In general 

The employment requirements of this 
subparagraph are met with respect to a fa-
cility financed by the net proceeds of an 
issue if, as of the close of each calendar 
year in the testing period, the aggregate 
face amount of all outstanding tax-exempt 
private activity bonds issued to provide fi-
nancing for the establishment which in-
cludes such facility is not more than 20 
times greater than the aggregate wages (as 
defined by section 3121(a)) paid during the 
preceding calendar year to individuals 
(who are enrolled members of the Indian 
tribe of the issuer or the spouse of any 
such member) for services rendered at such 
establishment. 

(ii) Failure to meet requirements 

(I) In general 

If, as of the close of any calendar year 
in the testing period, the requirements 
of this subparagraph are not met with 
respect to an establishment, section 103 
shall cease to apply to interest received 
or accrued (on all private activity bonds 
issued to provide financing for the estab-
lishment) after the close of such cal-
endar year. 

(II) Exception 

Subclause (I) shall not apply if the re-
quirements of this subparagraph would 
be met if the aggregate face amount of 
all tax-exempt private activity bonds is-
sued to provide financing for the estab-
lishment and outstanding at the close of 
the 90th day after the close of the cal-
ender 1 year were substituted in clause (i) 
for such bonds outstanding at the close 
of such calendar year. 

(iii) Testing period 

For purposes of this subparagraph, the 
term ‘‘testing period’’ means, with respect 
to an issue, each calendar year which be-
gins more than 2 years after the date of is-
suance of the issue (or, in the case of a re-
funding obligation, the date of issuance of 
the original issue). 

(E) Definitions 

For purposes of this paragraph— 

(i) Qualified Indian lands 

The term ‘‘qualified Indian lands’’ means 
land which is held in trust by the United 
States for the benefit of an Indian tribe. 

(ii) Indian tribe 

The term ‘‘Indian tribe’’ means any In-
dian tribe, band, nation, or other organized 
group or community which is recognized 

as eligible for the special programs and 
services provided by the United States to 
Indians because of their status as Indians. 

(iii) Net proceeds 

The term ‘‘net proceeds’’ has the mean-
ing given such term by section 150(a)(3). 

(d) Treatment of subdivisions of Indian tribal 
governments as political subdivisions 

For the purposes specified in subsection (a), a 
subdivision of an Indian tribal government shall 
be treated as a political subdivision of a State if 
(and only if) the Secretary determines (after 
consultation with the Secretary of the Interior) 
that such subdivision has been delegated the 
right to exercise one or more of the substantial 
governmental functions of the Indian tribal gov-
ernment. 

(e) Essential governmental function 

For purposes of this section, the term ‘‘essen-
tial governmental function’’ shall not include 
any function which is not customarily per-
formed by State and local governments with 
general taxing powers. 

(f) Tribal economic development bonds 

(1) Allocation of limitation 

(A) In general 

The Secretary shall allocate the national 
tribal economic development bond limita-
tion among the Indian tribal governments in 
such manner as the Secretary, in consulta-
tion with the Secretary of the Interior, de-
termines appropriate. 

(B) National limitation 

There is a national tribal economic devel-
opment bond limitation of $2,000,000,000. 

(2) Bonds treated as exempt from tax 

In the case of a tribal economic development 
bond— 

(A) notwithstanding subsection (c), such 
bond shall be treated for purposes of this 
title in the same manner as if such bond 
were issued by a State, 

(B) the Indian tribal government issuing 
such bond and any instrumentality of such 
Indian tribal government shall be treated as 
a State for purposes of section 141, and 

(C) section 146 shall not apply. 

(3) Tribal economic development bond 

(A) In general 

For purposes of this section, the term 
‘‘tribal economic development bond’’ means 
any bond issued by an Indian tribal govern-
ment— 

(i) the interest on which would be ex-
empt from tax under section 103 if issued 
by a State or local government, and 

(ii) which is designated by the Indian 
tribal government as a tribal economic de-
velopment bond for purposes of this sub-
section. 

(B) Exceptions 

Such term shall not include any bond is-
sued as part of an issue if any portion of the 
proceeds of such issue are used to finance— 

(i) any portion of a building in which 
class II or class III gaming (as defined in 



Page 3738 TITLE 26—INTERNAL REVENUE CODE § 7871 

section 4 of the Indian Gaming Regulatory 
Act) is conducted or housed or any other 
property actually used in the conduct of 
such gaming, or 

(ii) any facility located outside the In-
dian reservation (as defined in section 
168(j)(6)). 

(C) Limitation on amount of bonds des-
ignated 

The maximum aggregate face amount of 
bonds which may be designated by any In-
dian tribal government under subparagraph 
(A) shall not exceed the amount of national 
tribal economic development bond limita-
tion allocated to such government under 
paragraph (1). 

(Added Pub. L. 97–473, title II, § 202(a), Jan. 14, 
1983, 96 Stat. 2608; amended Pub. L. 98–21, title I, 
§ 122(c)(6), Apr. 20, 1983, 97 Stat. 87; Pub. L. 98–369, 
div. A, title IV, § 474(r)(41), title X, § 1065(b), July 
18, 1984, 98 Stat. 847, 1048; Pub. L. 99–514, title I, 
§§ 112(b)(4), 123(b)(3), title XIII, § 1301(j)(6), (7), 
title XVIII, §§ 1878(i), 1899A(65), Oct. 22, 1986, 100 
Stat. 2109, 2113, 2658, 2905, 2962; Pub. L. 100–203, 
title X, § 10632(a), (b), Dec. 22, 1987, 101 Stat. 
1330–455; Pub. L. 103–66, title XIII, § 13222(d), Aug. 
10, 1993, 107 Stat. 481; Pub. L. 111–5, div. B, title 
I, § 1402(a), Feb. 17, 2009, 123 Stat. 351.) 

REFERENCES IN TEXT 

Section 4 of the Indian Gaming Regulatory Act, re-
ferred to in subsec. (f)(3)(B)(i), is classified to section 
2703 of Title 25, Indians. 

AMENDMENTS 

2009—Subsec. (f). Pub. L. 111–5 added subsec. (f). 
1993—Subsec. (a)(6)(B) to (D). Pub. L. 103–66 redesig-

nated former subpars. (C) and (D) as (B) and (C), respec-
tively, and struck out former subpar. (B) which read as 
follows: ‘‘section 162(e) (relating to appearances, etc., 
with respect to legislation),’’. 

1987—Subsec. (c)(2). Pub. L. 100–203, § 10632(b)(2), sub-
stituted ‘‘Except as provided in paragraph (3), sub-
section (a)’’ for ‘‘Subsection (a)’’. 

Subsec. (c)(3). Pub. L. 100–203, § 10632(b)(1), added par. 
(3). 

Subsec. (e). Pub. L. 100–203, § 10632(a), added subsec. 
(e). 

1986—Subsec. (a)(4). Pub. L. 99–514, § 1301(j)(6), sub-
stituted ‘‘(relating to State and local bonds)’’ for ‘‘(re-
lating to interest on certain governmental obliga-
tions)’’. 

Subsec. (a)(6). Pub. L. 99–514, § 123(b)(3), redesignated 
subpars. (C) to (E), as previously redesignated by sec-
tion 112(b)(4) of Pub. L. 99–514, as (B) to (D), respec-
tively, and struck out previously redesignated subpar. 
(B), which read as follows: ‘‘section 117(b)(2)(A) (relat-
ing to scholarships and fellowship grants),’’. 

Pub. L. 99–514, § 112(b)(4), redesignated subpars. (B) to 
(F) as (A) to (E), respectively, and struck out former 
subpar. (A) which read as follows: ‘‘section 24(c)(4) (de-
fining State for purposes of credit for contribution to 
candidates for public offices),’’. 

Pub. L. 99–514, § 1878(i), made technical amendment to 
directory language of Pub. L. 98–369, § 1065(b). See 1984 
Amendment note below. 

Subsec. (a)(6)(D). Pub. L. 99–514, § 1899A(65), sub-
stituted ‘‘; and’’ for period at end. 

Subsec. (c)(2). Pub. L. 99–514, § 1301(j)(7), amended par. 
(2) generally. Prior to amendment, par. (2) read as fol-
lows: ‘‘Subsection (a) of section 103 shall not apply to 
any of the following issued by an Indian tribal govern-
ment (or subdivision thereof): 

‘‘(A) An industrial development bond (as defined in 
section 103(b)(2)). 

‘‘(B) An obligation described in section 103(l)(1)(A) 
(relating to scholarship bonds). 

‘‘(C) A mortgage subsidy bond (as defined in para-
graph (1) of section 103A(b) without regard to para-
graph (2) thereof).’’ 
1984—Subsec. (a)(6)(A). Pub. L. 98–369, § 474(r)(41), sub-

stituted ‘‘section 24(c)(4)’’ for ‘‘section 41(c)(4)’’. 
Subsec. (a)(6)(B) to (F). Pub. L. 98–369, § 1065(b), as 

amended by Pub. L. 99–514, § 1878(i), added subpars. (B), 
(D), and (F), and redesignated former subpars. (B) and 
(C) as (C) and (E), respectively. 

1983—Subsec. (a)(6). Pub. L. 98–21 redesignated sub-
pars. (B) to (D) as (A) to (C), respectively, and struck 
out former subpar. (A), which referred to section 
37(e)(9)(A) (relating to certain public retirement sys-
tems). 

EFFECTIVE DATE OF 2009 AMENDMENT 

Pub. L. 111–5, div. B, title I, § 1402(c), Feb. 17, 2009, 123 
Stat. 352, provided that: ‘‘The amendment made by sub-
section (a) [amending this section] shall apply to obli-
gations issued after the date of the enactment of this 
Act [Feb. 17, 2009].’’ 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–66 applicable to amounts 
paid or incurred after Dec. 31, 1993, see section 13222(e) 
of Pub. L. 103–66 set out as a note under section 162 of 
this title. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Section 10632(c) of Pub. L. 100–203 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to obligations issued after October 13, 
1987.’’ 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 112(b)(4) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
see section 151(a) of Pub. L. 99–514, set out as a note 
under section 1 of this title. 

Amendment by section 123(b)(3) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
but only in the case of scholarships and fellowships 
granted after Aug. 16, 1986, see section 151(d) of Pub. L. 
99–514, set out as a note under section 1 of this title. 

Amendment by section 1301(j)(6), (7) of Pub. L. 99–514 
applicable to bonds issued after Aug. 15, 1986, except as 
otherwise provided, see sections 1311 to 1318 of Pub. L. 
99–514, set out as an Effective Date; Transitional Rules 
note under section 141 of this title. 

Amendment by section 1878(i) of Pub. L. 99–514 effec-
tive, except as otherwise provided, as if included in the 
provisions of the Tax Reform Act of 1984, Pub. L. 98–369, 
div. A, to which such amendment relates, see section 
1881 of Pub. L. 99–514, set out as a note under section 48 
of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Amendment by section 474(r)(41) of Pub. L. 98–369 ap-
plicable to taxable years beginning after Dec. 31, 1983, 
and to carrybacks from such years, see section 475(a) of 
Pub. L. 98–369, set out as a note under section 21 of this 
title. 

Section 1065(c) of Pub. L. 98–369 provided that: ‘‘The 
amendment made by subsection (b) [amending this sec-
tion] shall apply to taxable years beginning after De-
cember 31, 1984.’’ 

EFFECTIVE DATE OF 1983 AMENDMENT 

Amendment by Pub. L. 98–21 applicable to taxable 
years beginning after Dec. 31, 1983, except that if an in-
dividual’s annuity starting date was deferred under sec-
tion 105(d)(6) of this title as in effect on the day before 
Apr. 20, 1983, such deferral shall end on the first day of 
such individual’s first taxable year beginning after Dec. 
31, 1983, see section 122(d) of Pub. L. 98–21, set out as a 
note under section 22 of this title. 
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EFFECTIVE DATE 

Section 204 of title II of Pub. L. 97–473, as amended by 
Pub. L. 98–369, div. A, title X, § 1065(a), July 18, 1984, 98 
Stat. 1048; Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, 
provided that: ‘‘The amendments made by this title 
[enacting this section, amending sections 41, 103, 164, 
170, 2055, 2106, 2522, 4227, 4484, 6420, 6421, 6424, 6427, and 
7701 of this title, and enacting provisions set out as a 
note under section 1 of this title]— 

‘‘(1) insofar as they relate to chapter 1 of the Inter-
nal Revenue Code of 1986 [formerly I.R.C. 1954] [26 
U.S.C. 1 et seq.] (other than section 103 thereof), shall 
apply to taxable years beginning after December 31, 
1982, 

‘‘(2) insofar as they relate to section 103 of such 
Code, shall apply to obligations issued after Decem-
ber 31, 1982, 

‘‘(3) insofar as they relate to chapter 11 of such 
Code [26 U.S.C. 2001 et seq.], shall apply to estates of 
decedents dying after December 31, 1982, 

‘‘(4) insofar as they relate to chapter 12 of such 
Code [26 U.S.C. 2501 et seq.], shall apply to gifts made 
after December 31, 1982, and 

‘‘(5) insofar as they relate to taxes imposed by sub-
title D of such Code [26 U.S.C. 4041 et seq.], shall take 
effect on January 1, 1983.’’ 

SHORT TITLE 

For short title of title II of Pub. L. 97–473 as the ‘‘In-
dian Tribal Governmental Tax Status Act of 1982’’, see 
Short Title of 1983 Amendments note set out under sec-
tion 1 of this title. 

APPLICABILITY OF CERTAIN AMENDMENTS BY PUB. L. 
99–514 IN RELATION TO TREATY OBLIGATIONS OF 
UNITED STATES 

For nonapplication of amendment by section 123(b)(3) 
of Pub. L. 99–514 to the extent application of such 
amendment would be contrary to any treaty obligation 
of the United States in effect on Oct. 22, 1986, see sec-
tion 1012(aa)(3), (4) of Pub. L. 100–647, set out as a note 
under section 861 of this title. 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

§ 7872. Treatment of loans with below-market in-
terest rates 

(a) Treatment of gift loans and demand loans 

(1) In general 

For purposes of this title, in the case of any 
below-market loan to which this section ap-
plies and which is a gift loan or a demand 
loan, the forgone interest shall be treated as— 

(A) transferred from the lender to the bor-
rower, and 

(B) retransferred by the borrower to the 
lender as interest. 

(2) Time when transfers made 

Except as otherwise provided in regulations 
prescribed by the Secretary, any forgone in-
terest attributable to periods during any cal-
endar year shall be treated as transferred (and 
retransferred) under paragraph (1) on the last 
day of such calendar year. 

(b) Treatment of other below-market loans 

(1) In general 

For purposes of this title, in the case of any 
below-market loan to which this section ap-
plies and to which subsection (a)(1) does not 
apply, the lender shall be treated as having 
transferred on the date the loan was made (or, 
if later, on the first day on which this section 
applies to such loan), and the borrower shall 
be treated as having received on such date, 
cash in an amount equal to the excess of— 

(A) the amount loaned, over 
(B) the present value of all payments 

which are required to be made under the 
terms of the loan. 

(2) Obligation treated as having original issue 
discount 

For purposes of this title— 

(A) In general 

Any below-market loan to which para-
graph (1) applies shall be treated as having 
original issue discount in an amount equal 
to the excess described in paragraph (1). 

(B) Amount in addition to other original 
issue discount 

Any original issue discount which a loan is 
treated as having by reason of subparagraph 
(A) shall be in addition to any other original 
issue discount on such loan (determined 
without regard to subparagraph (A)). 

(c) Below-market loans to which section applies 

(1) In general 

Except as otherwise provided in this sub-
section and subsection (g), this section shall 
apply to— 

(A) Gifts 

Any below-market loan which is a gift 
loan. 

(B) Compensation-related loans 

Any below-market loan directly or indi-
rectly between— 

(i) an employer and an employee, or 
(ii) an independent contractor and a per-

son for whom such independent contractor 
provides services. 

(C) Corporation-shareholder loans 

Any below-market loan directly or indi-
rectly between a corporation and any share-
holder of such corporation. 

(D) Tax avoidance loans 

Any below-market loan 1 of the principal 
purposes of the interest arrangements of 
which is the avoidance of any Federal tax. 

(E) Other below-market loans 

To the extent provided in regulations, any 
below-market loan which is not described in 
subparagraph (A), (B), (C), or (F) if the inter-
est arrangements of such loan have a signifi-
cant effect on any Federal tax liability of 
the lender or the borrower. 

(F) Loans to qualified continuing care facili-
ties 

Any loan to any qualified continuing care 
facility pursuant to a continuing care con-
tract. 
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(2) $10,000 de minimis exception for gift loans 
between individuals 

(A) In general 

In the case of any gift loan directly be-
tween individuals, this section shall not 
apply to any day on which the aggregate 
outstanding amount of loans between such 
individuals does not exceed $10,000. 

(B) De minimis exception not to apply to 
loans attributable to acquisition of in-
come-producing assets 

Subparagraph (A) shall not apply to any 
gift loan directly attributable to the pur-
chase or carrying of income-producing as-
sets. 

(C) Cross reference 

For limitation on amount treated as interest 
where loans do not exceed $100,000, see subsection 
(d)(1). 

(3) $10,000 de minimis exception for compensa-
tion-related and corporate-shareholder 
loans 

(A) In general 

In the case of any loan described in sub-
paragraph (B) or (C) of paragraph (1), this 
section shall not apply to any day on which 
the aggregate outstanding amount of loans 
between the borrower and lender does not 
exceed $10,000. 

(B) Exception not to apply where 1 of prin-
cipal purposes is tax avoidance 

Subparagraph (A) shall not apply to any 
loan the interest arrangements of which 
have as 1 of their principal purposes the 
avoidance of any Federal tax. 

(d) Special rules for gift loans 

(1) Limitation on interest accrual for purposes 
of income taxes where loans do not exceed 
$100,000 

(A) In general 

For purposes of subtitle A, in the case of a 
gift loan directly between individuals, the 
amount treated as retransferred by the bor-
rower to the lender as of the close of any 
year shall not exceed the borrower’s net in-
vestment income for such year. 

(B) Limitation not to apply where 1 of prin-
cipal purposes is tax avoidance 

Subparagraph (A) shall not apply to any 
loan the interest arrangements of which 
have as 1 of their principal purposes the 
avoidance of any Federal tax. 

(C) Special rule where more than 1 gift loan 
outstanding 

For purposes of subparagraph (A), in any 
case in which a borrower has outstanding 
more than 1 gift loan, the net investment in-
come of such borrower shall be allocated 
among such loans in proportion to the re-
spective amounts which would be treated as 
retransferred by the borrower without re-
gard to this paragraph. 

(D) Limitation not to apply where aggregate 
amount of loans exceed $100,000 

This paragraph shall not apply to any loan 
made by a lender to a borrower for any day 

on which the aggregate outstanding amount 
of loans between the borrower and lender ex-
ceeds $100,000. 

(E) Net investment income 

For purposes of this paragraph— 

(i) In general 

The term ‘‘net investment income’’ has 
the meaning given such term by section 
163(d)(4). 

(ii) De minimis rule 

If the net investment income of any bor-
rower for any year does not exceed $1,000, 
the net investment income of such bor-
rower for such year shall be treated as 
zero. 

(iii) Additional amounts treated as interest 

In determining the net investment in-
come of a person for any year, any amount 
which would be included in the gross in-
come of such person for such year by rea-
son of section 1272 if such section applied 
to all deferred payment obligations shall 
be treated as interest received by such per-
son for such year. 

(iv) Deferred payment obligations 

The term ‘‘deferred payment obligation’’ 
includes any market discount bond, short- 
term obligation, United States savings 
bond, annuity, or similar obligation. 

(2) Special rule for gift tax 

In the case of any gift loan which is a term 
loan, subsection (b)(1) (and not subsection (a)) 
shall apply for purposes of chapter 12. 

(e) Definitions of below-market loan and forgone 
interest 

For purposes of this section— 

(1) Below-market loan 

The term ‘‘below-market loan’’ means any 
loan if— 

(A) in the case of a demand loan, interest 
is payable on the loan at a rate less than the 
applicable Federal rate, or 

(B) in the case of a term loan, the amount 
loaned exceeds the present value of all pay-
ments due under the loan. 

(2) Forgone interest 

The term ‘‘forgone interest’’ means, with re-
spect to any period during which the loan is 
outstanding, the excess of— 

(A) the amount of interest which would 
have been payable on the loan for the period 
if interest accrued on the loan at the appli-
cable Federal rate and were payable annu-
ally on the day referred to in subsection 
(a)(2), over 

(B) any interest payable on the loan prop-
erly allocable to such period. 

(f) Other definitions and special rules 

For purposes of this section— 

(1) Present value 

The present value of any payment shall be 
determined in the manner provided by regula-
tions prescribed by the Secretary— 

(A) as of the date of the loan, and 
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(B) by using a discount rate equal to the 
applicable Federal rate. 

(2) Applicable Federal rate 

(A) Term loans 

In the case of any term loan, the applica-
ble Federal rate shall be the applicable Fed-
eral rate in effect under section 1274(d) (as of 
the day on which the loan was made), com-
pounded semiannually. 

(B) Demand loans 

In the case of a demand loan, the applica-
ble Federal rate shall be the Federal short- 
term rate in effect under section 1274(d) for 
the period for which the amount of forgone 
interest is being determined, compounded 
semiannually. 

(3) Gift loan 

The term ‘‘gift loan’’ means any below-mar-
ket loan where the forgoing of interest is in 
the nature of a gift. 

(4) Amount loaned 

The term ‘‘amount loaned’’ means the 
amount received by the borrower. 

(5) Demand loan 

The term ‘‘demand loan’’ means any loan 
which is payable in full at any time on the de-
mand of the lender. Such term also includes 
(for purposes other than determining the ap-
plicable Federal rate under paragraph (2)) any 
loan if the benefits of the interest arrange-
ments of such loan are not transferable and 
are conditioned on the future performance of 
substantial services by an individual. To the 
extent provided in regulations, such term also 
includes any loan with an indefinite maturity. 

(6) Term loan 

The term ‘‘term loan’’ means any loan which 
is not a demand loan. 

(7) Husband and wife treated as 1 person 

A husband and wife shall be treated as 1 per-
son. 

(8) Loans to which section 483, 643(i), or 1274 
applies 

This section shall not apply to any loan to 
which section 483, 643(i), or 1274 applies. 

(9) No withholding 

No amount shall be withheld under chapter 
24 with respect to— 

(A) any amount treated as transferred or 
retransferred under subsection (a), and 

(B) any amount treated as received under 
subsection (b). 

(10) Special rule for term loans 

If this section applies to any term loan on 
any day, this section shall continue to apply 
to such loan notwithstanding paragraphs (2) 
and (3) of subsection (c). In the case of a gift 
loan, the preceding sentence shall only apply 
for purposes of chapter 12. 

(11) Time for determining rate applicable to 
employee relocation loans 

(A) In general 

In the case of any term loan made by an 
employer to an employee the proceeds of 

which are used by the employee to purchase 
a principal residence (within the meaning of 
section 121), the determination of the appli-
cable Federal rate shall be made as of the 
date the written contract to purchase such 
residence was entered into. 

(B) Paragraph only to apply to cases to 
which section 217 applies 

Subparagraph (A) shall only apply to the 
purchase of a principal residence in connec-
tion with the commencement of work by an 
employee or a change in the principal place 
of work of an employee to which section 217 
applies. 

(g) Exception for certain loans to qualified con-
tinuing care facilities 

(1) In general 

This section shall not apply for any calendar 
year to any below-market loan made by a 
lender to a qualified continuing care facility 
pursuant to a continuing care contract if the 
lender (or the lender’s spouse) attains age 65 
before the close of such year. 

(2) $90,000 limit 

Paragraph (1) shall apply only to the extent 
that the aggregate outstanding amount of any 
loan to which such paragraph applies (deter-
mined without regard to this paragraph), when 
added to the aggregate outstanding amount of 
all other previous loans between the lender (or 
the lender’s spouse) and any qualified continu-
ing care facility to which paragraph (1) ap-
plies, does not exceed $90,000. 

(3) Continuing care contract 

For purposes of this section, the term ‘‘con-
tinuing care contract’’ means a written con-
tract between an individual and a qualified 
continuing care facility under which— 

(A) the individual or individual’s spouse 
may use a qualified continuing care facility 
for their life or lives, 

(B) the individual or individual’s spouse— 
(i) will first— 

(I) reside in a separate, independent 
living unit with additional facilities out-
side such unit for the providing of meals 
and other personal care, and 

(II) not require long-term nursing care, 
and 

(ii) then will be provided long-term and 
skilled nursing care as the health of such 
individual or individual’s spouse requires, 
and 

(C) no additional substantial payment is 
required if such individual or individual’s 
spouse requires increased personal care serv-
ices or long-term and skilled nursing care. 

(4) Qualified continuing care facility 

(A) In general 

For purposes of this section, the term 
‘‘qualified continuing care facility’’ means 1 
or more facilities— 

(i) which are designed to provide services 
under continuing care contracts, and 

(ii) substantially all of the residents of 
which are covered by continuing care con-
tracts. 
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(B) Substantially all facilities must be owned 
or operated by borrower 

A facility shall not be treated as a quali-
fied continuing care facility unless substan-
tially all facilities which are used to provide 
services which are required to be provided 
under a continuing care contract are owned 
or operated by the borrower. 

(C) Nursing homes excluded 

The term ‘‘qualified continuing care facil-
ity’’ shall not include any facility which is 
of a type which is traditionally considered a 
nursing home. 

(5) Adjustment of limit for inflation 

(A) In general 

In the case of any loan made during any 
calendar year after 1986 to which paragraph 
(1) applies, the dollar amount in paragraph 
(2) shall be increased by the inflation adjust-
ment for such calendar year. Any increase 
under the preceding sentence shall be round-
ed to the nearest multiple of $100 (or, if such 
increase is a multiple of $50, such increase 
shall be increased to the nearest multiple of 
$100). 

(B) Inflation adjustment 

For purposes of subparagraph (A), the in-
flation adjustment for any calendar year is 
the percentage (if any) by which— 

(i) the CPI for the preceding calendar 
year exceeds 

(ii) the CPI for calendar year 1985. 

For purposes of the preceding sentence, the 
CPI for any calendar year is the average of 
the Consumer Price Index as of the close of 
the 12-month period ending on September 30 
of such calendar year. 

(6) Suspension of application 

Paragraph (1) shall not apply for any cal-
endar year to which subsection (h) applies. 

(h) Exception for loans to qualified continuing 
care facilities 

(1) In general 

This section shall not apply for any calendar 
year to any below-market loan owed by a fa-
cility which on the last day of such year is a 
qualified continuing care facility, if such loan 
was made pursuant to a continuing care con-
tract and if the lender (or the lender’s spouse) 
attains age 62 before the close of such year. 

(2) Continuing care contract 

For purposes of this section, the term ‘‘con-
tinuing care contract’’ means a written con-
tract between an individual and a qualified 
continuing care facility under which— 

(A) the individual or individual’s spouse 
may use a qualified continuing care facility 
for their life or lives, 

(B) the individual or individual’s spouse 
will be provided with housing, as appropriate 
for the health of such individual or individ-
ual’s spouse— 

(i) in an independent living unit (which 
has additional available facilities outside 
such unit for the provision of meals and 
other personal care), and 

(ii) in an assisted living facility or a 
nursing facility, as is available in the con-
tinuing care facility, and 

(C) the individual or individual’s spouse 
will be provided assisted living or nursing 
care as the health of such individual or indi-
vidual’s spouse requires, and as is available 
in the continuing care facility. 

The Secretary shall issue guidance which lim-
its such term to contracts which provide only 
facilities, care, and services described in this 
paragraph. 

(3) Qualified continuing care facility 

(A) In general 

For purposes of this section, the term 
‘‘qualified continuing care facility’’ means 1 
or more facilities— 

(i) which are designed to provide services 
under continuing care contracts, 

(ii) which include an independent living 
unit, plus an assisted living or nursing fa-
cility, or both, and 

(iii) substantially all of the independent 
living unit residents of which are covered 
by continuing care contracts. 

(B) Nursing homes excluded 

The term ‘‘qualified continuing care facil-
ity’’ shall not include any facility which is 
of a type which is traditionally considered a 
nursing home. 

(i) Regulations 

(1) In general 

The Secretary shall prescribe such regula-
tions as may be necessary or appropriate to 
carry out the purposes of this section, includ-
ing— 

(A) regulations providing that where, by 
reason of varying rates of interest, condi-
tional interest payments, waivers of inter-
est, disposition of the lender’s or borrower’s 
interest in the loan, or other circumstances, 
the provisions of this section do not carry 
out the purposes of this section, adjustments 
to the provisions of this section will be made 
to the extent necessary to carry out the pur-
poses of this section, 

(B) regulations for the purpose of assuring 
that the positions of the borrower and lender 
are consistent as to the application (or non-
application) of this section, and 

(C) regulations exempting from the appli-
cation of this section any class of trans-
actions the interest arrangements of which 
have no significant effect on any Federal tax 
liability of the lender or the borrower. 

(2) Estate tax coordination 

Under regulations prescribed by the Sec-
retary, any loan which is made with donative 
intent and which is a term loan shall be taken 
into account for purposes of chapter 11 in a 
manner consistent with the provisions of sub-
section (b). 

(Added Pub. L. 98–369, div. A, title I, § 172(a), 
July 18, 1984, 98 Stat. 699; amended Pub. L. 
99–121, title II, §§ 201, 202, Oct. 11, 1985, 99 Stat. 
511–513; Pub. L. 99–514, title V, § 511(d)(1), title 
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XVIII, §§ 1812(b)(2)–(4), 1854(c)(2)(B), Oct. 22, 1986, 
100 Stat. 2248, 2834, 2879; Pub. L. 100–647, title I, 
§§ 1005(c)(15), 1018(u)(48), Nov. 10, 1988, 102 Stat. 
3393, 3593; Pub. L. 104–188, title I, §§ 1602(b)(7), 
1704(t)(58), 1906(c)(2), Aug. 20, 1996, 110 Stat. 1834, 
1890, 1916; Pub. L. 105–34, title III, § 312(d)(1), Aug. 
5, 1997, 111 Stat. 839; Pub. L. 105–206, title VI, 
§ 6023(30), July 22, 1998, 112 Stat. 826; Pub. L. 
106–554, § 1(a)(7) [title III, § 319(30)], Dec. 21, 2000, 
114 Stat. 2763, 2763A–648; Pub. L. 109–222, title II, 
§ 209(a), (b)(1), May 17, 2006, 120 Stat. 351, 352; 
Pub. L. 109–432, div. A, title IV, § 425(a), Dec. 20, 
2006, 120 Stat. 2974.) 

AMENDMENTS 

2006—Subsec. (g)(6). Pub. L. 109–222, § 209(b)(1), added 
par. (6). 

Subsec. (h). Pub. L. 109–222, § 209(a), added subsec. (h). 
Former subsec. (h) redesignated (i). 

Subsec. (h)(4). Pub. L. 109–432 struck out heading and 
text of par. (4). Text read as follows: ‘‘This subsection 
shall not apply to any calendar year after 2010.’’ 

Subsec. (i). Pub. L. 109–222, § 209(a), redesignated sub-
sec. (h) as (i). 

2000—Subsec. (f)(3). Pub. L. 106–554 substituted ‘‘for-
going’’ for ‘‘foregoing’’. 

1998—Subsec. (f)(2)(B). Pub. L. 105–206 substituted 
‘‘forgone’’ for ‘‘foregone’’. 

1997—Subsec. (f)(11)(A). Pub. L. 105–34 substituted 
‘‘section 121’’ for ‘‘section 1034’’. 

1996—Subsec. (a)(1), (2). Pub. L. 104–188, 
§ 1704(t)(58)(A), substituted ‘‘forgone’’ for ‘‘foregone’’. 

Subsec. (e). Pub. L. 104–188, § 1704(t)(58)(B), sub-
stituted ‘‘forgone’’ for ‘‘foregone’’ in heading. 

Subsec. (e)(2). Pub. L. 104–188, § 1704(t)(58), substituted 
‘‘Forgone’’ for ‘‘Foregone’’ in heading and ‘‘forgone’’ 
for ‘‘foregone’’ in introductory provisions of text. 

Subsec. (f)(8). Pub. L. 104–188, § 1906(c)(2), inserted 
‘‘, 643(i),’’ before ‘‘or 1274’’ in heading and text. 

Subsec. (f)(12). Pub. L. 104–188, § 1602(b)(7), struck out 
par. (12) which read as follows: ‘‘SPECIAL RULE FOR CER-
TAIN EMPLOYER SECURITY LOANS.—This section shall not 
apply to any loan between a corporation (or any mem-
ber of the controlled group of corporations which in-
cludes such corporation) and an employee stock owner-
ship plan described in section 4975(e)(7) to the extent 
that the interest rate on such loan is equal to the inter-
est rate paid on a related securities acquisition loan (as 
described in section 133(b)) to such corporation.’’ 

1988—Subsec. (d)(1)(E)(i). Pub. L. 100–647, § 1005(c)(15), 
directed substitution of ‘‘section 163(d)(4)’’ for ‘‘section 
163(d)(3)’’, which substitution had been previously made 
by Pub. L. 99–514, § 511(d)(1). 

Subsec. (f)(11), (12). Pub. L. 100–647, § 1018(u)(48), redes-
ignated former par. (11), Pub. L. 99–514, relating to spe-
cial rule for certain employer security loans, as (12). 

1986—Subsec. (d)(1)(E)(i). Pub. L. 99–514, § 511(d)(1), 
substituted ‘‘section 163(d)(4)’’ for ‘‘section 163(d)(3)’’. 

Subsec. (f)(2)(B). Pub. L. 99–514, § 1812(b)(4), inserted 
‘‘, compounded semiannually’’ before the period at end. 

Subsec. (f)(5). Pub. L. 99–514, § 1812(b)(3), amended par. 
(5) generally. Prior to amendment, par. (5) read as fol-
lows: ‘‘The term ‘demand loan’ means any loan which 
is payable in full at any time on the demand of the 
lender. Such term also includes (for purposes other 
than determining the applicable Federal rate under 
paragraph (2)) any loan which is not transferable and 
the benefits of the interest arrangements of which is 
conditioned on the future performance of substantial 
services by an individual.’’ 

Subsec. (f)(9). Pub. L. 99–514, § 1812(b)(2), amended par. 
(9) generally, inserting the subpar. (A) designation and 
adding subpar. (B). 

Subsec. (f)(11). Pub. L. 99–514, § 1854(c)(2)(B), added 
par. (11) relating to special rule for certain employer 
security loans. 

1985—Subsec. (c)(1). Pub. L. 99–121, § 201(c)(1), inserted 
‘‘and subsection (g)’’ after ‘‘this subsection’’ in provi-
sions preceding subpar. (A). 

Subsec. (c)(1)(E). Pub. L. 99–121, § 201(c)(2), substituted 
‘‘(C), or (F)’’ for ‘‘or (C)’’. 

Subsec. (c)(1)(F). Pub. L. 99–121, § 201(b), added subpar. 
(f). 

Subsec. (f)(11). Pub. L. 99–121, § 202, added par. (11) re-
lating to time for determining rate applicable to em-
ployee relocation loans. 

Subsecs. (g), (h). Pub. L. 99–121, § 201(a), added subsec. 
(g) and redesignated former subsec. (g) as (h). 

EFFECTIVE DATE OF 2006 AMENDMENT 

Pub. L. 109–432, div. A, title IV, § 425(b), Dec. 20, 2006, 
120 Stat. 2974, provided that: ‘‘The amendment made by 
this section [amending this section] shall take effect as 
if included in section 209 of the Tax Increase Preven-
tion and Reconciliation Act of 2005 [Pub. L. 109–222].’’ 

Amendment by Pub. L. 109–222 applicable to calendar 
years beginning after Dec. 31, 2005, with respect to 
loans made before, on, or after such date, see section 
209(c) of Pub. L. 109–222, set out as a note under section 
142 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–34 applicable to sales and 
exchanges after May 6, 1997, with certain exceptions, 
see section 312(d) of Pub. L. 105–34, set out as a note 
under section 121 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 1602(b)(7) of Pub. L. 104–188 ap-
plicable to loans made after Aug. 20, 1996, with excep-
tion and provisions relating to certain refinancings, see 
section 1602(c) of Pub. L. 104–188, set out as an Effective 
Date of Repeal note under former section 133 of this 
title. 

Amendment by section 1906(c)(2) of Pub. L. 104–188 ap-
plicable to loans of cash or marketable securities made 
after Sept. 19, 1995, see section 1906(d)(3) of Pub. L. 
104–188, set out as a note under section 643 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–647 effective, except as 
otherwise provided, as if included in the provision of 
the Tax Reform Act of 1986, Pub. L. 99–514, to which 
such amendment relates, see section 1019(a) of Pub. L. 
100–647, set out as a note under section 1 of this title. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Amendment by section 511(d)(1) of Pub. L. 99–514 ap-
plicable to taxable years beginning after Dec. 31, 1986, 
see section 511(e) of Pub. L. 99–514, set out as a note 
under section 163 of this title. 

Amendment by sections 1812(b)(2)–(4) and 1854(c)(2)(B) 
of Pub. L. 99–514 effective, except as otherwise provided, 
as if included in the provisions of the Tax Reform Act 
of 1984, Pub. L. 98–369, div. A, to which such amendment 
relates, see section 1881 of Pub. L. 99–514, set out as a 
note under section 48 of this title. 

EFFECTIVE DATE OF 1985 AMENDMENT 

Section 204(a), (b) of Pub. L. 99–121, as amended by 
Pub. L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided 
that: 

‘‘(a) SECTION 201.— 
‘‘(1) IN GENERAL.—The amendments made by section 

201 [amending this section] shall apply with respect 
to loans made after the date of enactment of this Act 
[Oct. 11, 1985]. 

‘‘(2) SECTION 7872 NOT TO APPLY TO CERTAIN LOANS.— 
Section 7872 of the Internal Revenue Code of 1986 [for-
merly I.R.C. 1954] shall not apply to loans made on or 
before the date of the enactment of this Act [Oct. 11, 
1985] to any qualified continuing care facility pursu-
ant to a continuing care contract. For purposes of 
this paragraph, the terms ‘qualified continuing care 
facility’ and ‘continuing care contract’ have the 
meanings given such terms by section 7872(g) of such 
Code (as added by section 201). 
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‘‘(b) SECTION 202.—The amendment made by section 
202 [amending this section] shall apply to contracts en-
tered into after June 30, 1985, in taxable years ending 
after such date.’’ 

EFFECTIVE DATE 

Section 172(c) of Pub. L. 98–369, as amended by Pub. 
L. 99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 
the amendments made by this section [enacting this 
section] shall apply to— 

‘‘(A) term loans made after June 6, 1984, and 
‘‘(B) demand loans outstanding after June 6, 1984. 

‘‘(2) EXCEPTION FOR DEMAND LOANS OUTSTANDING ON 
JUNE 6, 1984, AND REPAID WITHIN 60 DAYS AFTER DATE OF 
ENACTMENT.—The amendments made by this section 
shall not apply to any demand loan which— 

‘‘(A) was outstanding on June 6, 1984, and 
‘‘(B) was repaid before the date 60 days after the 

date of the enactment of this Act [July 18, 1984]. 
‘‘(3) EXCEPTION FOR CERTAIN EXISTING LOANS TO CON-

TINUING CARE FACILITIES.—Nothing in this subsection 
shall be construed to apply the amendments made by 
this section to any loan made before June 6, 1984, to a 
continuing care facility by a resident of such facility 
which is contingent on continued residence at such fa-
cility. 

‘‘(4) APPLICABLE FEDERAL RATE FOR PERIODS BEFORE 
JANUARY 1, 1985.—For periods before January 1, 1985, the 
applicable Federal rate under paragraph (2) of section 
7872(f) of the Internal Revenue Code of 1986 [formerly 
I.R.C. 1954], as added by this section, shall be 10 per-
cent, compounded semiannually. 

‘‘(5) TREATMENT OF RENEGOTIATIONS, ETC.—For pur-
poses of this subsection, any loan renegotiated, ex-
tended, or revised after June 6, 1984, shall be treated as 
a loan made after such date. 

‘‘(6) DEFINITION OF TERM AND DEMAND LOANS.—For 
purposes of this subsection, the terms ‘demand loan’ 
and ‘term loan’ have the respective meanings given 
such terms by paragraphs (5) and (6) of section 7872(f) of 
the Internal Revenue Code of 1986, as added by this sec-
tion, but the second sentence of such paragraph (5) 
shall not apply.’’ 

PLAN AMENDMENTS NOT REQUIRED UNTIL 
JANUARY 1, 1989 

For provisions directing that if any amendments 
made by subtitle A or subtitle C of title XI [§§ 1101–1147 
and 1171–1177] or title XVIII [§§ 1800–1899A] of Pub. L. 
99–514 require an amendment to any plan, such plan 
amendment shall not be required to be made before the 
first plan year beginning on or after Jan. 1, 1989, see 
section 1140 of Pub. L. 99–514, as amended, set out as a 
note under section 401 of this title. 

CERTAIN ISRAEL OR POLISH BONDS NOT SUBJECT TO 
RULES RELATING TO BELOW-MARKET LOANS 

Section 1812(b)(5) of Pub. L. 99–514, as amended by 
Pub. L. 101–179, title III, § 307(a), Nov. 28, 1989, 103 Stat. 
1314, provided that: ‘‘Section 7872 of the Internal Reve-
nue Code of 1954 [now 1986] (relating to treatment of 
loans with below-market interest rates) shall not apply 
to any obligation issued by Israel or Poland if— 

‘‘(A) the obligation is payable in United States dol-
lars, and 

‘‘(B) the obligation bears interest at an annual rate 
of not less than 4 percent.’’ 
[Section 307(b) of Pub. L. 101–179 provided that: ‘‘The 

amendments made by this section [amending section 
1812(b)(5) of Pub. L. 99–514, set out above] shall apply to 
obligations issued after the date of the enactment of 
this Act [Nov. 28, 1989].’’] 

§ 7873. Income derived by Indians from exercise 
of fishing rights 

(a) In general 

(1) Income and self-employment taxes 

No tax shall be imposed by subtitle A on in-
come derived— 

(A) by a member of an Indian tribe di-
rectly or through a qualified Indian entity, 
or 

(B) by a qualified Indian entity, 

from a fishing rights-related activity of such 
tribe. 

(2) Employment taxes 

No tax shall be imposed by subtitle C on re-
muneration paid for services performed in a 
fishing rights-related activity of an Indian 
tribe by a member of such tribe for another 
member of such tribe or for a qualified Indian 
entity. 

(b) Definitions 

For purposes of this section— 

(1) Fishing rights-related activity 

The term ‘‘fishing rights-related activity’’ 
means, with respect to an Indian tribe, any ac-
tivity directly related to harvesting, process-
ing, or transporting fish harvested in the exer-
cise of a recognized fishing right of such tribe 
or to selling such fish but only if substantially 
all of such harvesting was performed by mem-
bers of such tribe. 

(2) Recognized fishing rights 

The term ‘‘recognized fishing rights’’ means, 
with respect to an Indian tribe, fishing rights 
secured as of March 17, 1988, by a treaty be-
tween such tribe and the United States or by 
an Executive order or an Act of Congress. 

(3) Qualified Indian entity 

(A) In general 

The term ‘‘qualified Indian entity’’ means, 
with respect to an Indian tribe, any entity 
if— 

(i) such entity is engaged in a fishing 
rights-related activity of such tribe, 

(ii) all of the equity interests in the en-
tity are owned by qualified Indian tribes, 
members of such tribes, or their spouses, 

(iii) except as provided in regulations, in 
the case of an entity which engages to any 
extent in any substantial processing or 
transporting of fish, 90 percent or more of 
the annual gross receipts of the entity is 
derived from fishing rights-related activi-
ties of one or more qualified Indian tribes 
each of which owns at least 10 percent of 
the equity interests in the entity, and 

(iv) substantially all of the management 
functions of the entity are performed by 
members of qualified Indian tribes. 

For purposes of clause (iii), equity interests 
owned by a member (or the spouse of a mem-
ber) of a qualified Indian tribe shall be treat-
ed as owned by the tribe. 

(B) Qualified indian tribe 

For purposes of subparagraph (A), an In-
dian tribe is a qualified Indian tribe with re-
spect to an entity if such entity is engaged 
in a fishing rights-related activity of such 
tribe. 

(c) Special rules 

(1) Distributions from qualified Indian entity 

For purposes of this section, any distribu-
tion with respect to an equity interest in a 
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qualified Indian entity of an Indian tribe to a 
member of such tribe shall be treated as de-
rived by such member from a fishing rights-re-
lated activity of such tribe to the extent such 
distribution is attributable to income derived 
by such entity from a fishing rights-related 
activity of such tribe. 

(2) De minimis unrelated amounts may be ex-
cluded 

If, but for this paragraph, all but a de mini-
mis amount— 

(A) derived by a qualified Indian tribal en-
tity, or by an individual through such an en-
tity, is entitled to the benefits of paragraph 
(1) of subsection (a), or 

(B) paid to an individual for services is en-
titled to the benefits of paragraph (2) of sub-
section (a), 

then the entire amount shall be entitled to the 
benefits of such paragraph. 

(Added Pub. L. 100–647, title III, § 3041(a), Nov. 10, 
1988, 102 Stat. 3640.) 

EFFECTIVE DATE 

Section 3044 of subtitle E (§§ 3041–3044) of title III of 
Pub. L. 100–647 provided that: 

‘‘(a) EFFECTIVE DATE.—The amendments made by this 
subtitle [enacting this section and amending sections 
1402 and 3121 of this title, section 71 of Title 25, Indians, 
and sections 409 and 411 of Title 42, The Public Health 
and Welfare] shall apply to all periods beginning before, 
on, or after the date of the enactment of this Act [Nov. 
10, 1988]. 

‘‘(b) NO INFERENCE CREATED.—Nothing in the amend-
ments made by this subtitle shall create any inference 
as to the existence or non-existence or scope of any ex-
emption from tax for income derived from fishing 
rights secured as of March 17, 1988, by any treaty, law, 
or Executive Order.’’ 

§ 7874. Rules relating to expatriated entities and 
their foreign parents 

(a) Tax on inversion gain of expatriated entities 

(1) In general 

The taxable income of an expatriated entity 
for any taxable year which includes any por-
tion of the applicable period shall in no event 
be less than the inversion gain of the entity 
for the taxable year. 

(2) Expatriated entity 

For purposes of this subsection— 

(A) In general 

The term ‘‘expatriated entity’’ means— 
(i) the domestic corporation or partner-

ship referred to in subparagraph (B)(i) with 
respect to which a foreign corporation is a 
surrogate foreign corporation, and 

(ii) any United States person who is re-
lated (within the meaning of section 267(b) 
or 707(b)(1)) to a domestic corporation or 
partnership described in clause (i). 

(B) Surrogate foreign corporation 

A foreign corporation shall be treated as a 
surrogate foreign corporation if, pursuant to 
a plan (or a series of related transactions)— 

(i) the entity completes after March 4, 
2003, the direct or indirect acquisition of 
substantially all of the properties held di-

rectly or indirectly by a domestic corpora-
tion or substantially all of the properties 
constituting a trade or business of a do-
mestic partnership, 

(ii) after the acquisition at least 60 per-
cent of the stock (by vote or value) of the 
entity is held— 

(I) in the case of an acquisition with 
respect to a domestic corporation, by 
former shareholders of the domestic cor-
poration by reason of holding stock in 
the domestic corporation, or 

(II) in the case of an acquisition with 
respect to a domestic partnership, by 
former partners of the domestic partner-
ship by reason of holding a capital or 
profits interest in the domestic partner-
ship, and 

(iii) after the acquisition the expanded 
affiliated group which includes the entity 
does not have substantial business activi-
ties in the foreign country in which, or 
under the law of which, the entity is cre-
ated or organized, when compared to the 
total business activities of such expanded 
affiliated group. 

An entity otherwise described in clause (i) 
with respect to any domestic corporation or 
partnership trade or business shall be treat-
ed as not so described if, on or before March 
4, 2003, such entity acquired directly or indi-
rectly more than half of the properties held 
directly or indirectly by such corporation or 
more than half of the properties constitut-
ing such partnership trade or business, as 
the case may be. 

(3) Coordination with subsection (b) 

A corporation which is treated as a domestic 
corporation under subsection (b) shall not be 
treated as a surrogate foreign corporation for 
purposes of paragraph (2)(A). 

(b) Inverted corporations treated as domestic 
corporations 

Notwithstanding section 7701(a)(4), a foreign 
corporation shall be treated for purposes of this 
title as a domestic corporation if such corpora-
tion would be a surrogate foreign corporation if 
subsection (a)(2) were applied by substituting 
‘‘80 percent’’ for ‘‘60 percent’’. 

(c) Definitions and special rules 

(1) Expanded affiliated group 

The term ‘‘expanded affiliated group’’ means 
an affiliated group as defined in section 1504(a) 
but without regard to section 1504(b)(3), except 
that section 1504(a) shall be applied by sub-
stituting ‘‘more than 50 percent’’ for ‘‘at least 
80 percent’’ each place it appears. 

(2) Certain stock disregarded 

There shall not be taken into account in de-
termining ownership under subsection 
(a)(2)(B)(ii)— 

(A) stock held by members of the expanded 
affiliated group which includes the foreign 
corporation, or 

(B) stock of such foreign corporation 
which is sold in a public offering related to 
the acquisition described in subsection 
(a)(2)(B)(i). 
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(3) Plan deemed in certain cases 

If a foreign corporation acquires directly or 
indirectly substantially all of the properties of 
a domestic corporation or partnership during 
the 4-year period beginning on the date which 
is 2 years before the ownership requirements 
of subsection (a)(2)(B)(ii) are met, such actions 
shall be treated as pursuant to a plan. 

(4) Certain transfers disregarded 

The transfer of properties or liabilities (in-
cluding by contribution or distribution) shall 
be disregarded if such transfers are part of a 
plan a principal purpose of which is to avoid 
the purposes of this section. 

(5) Special rule for related partnerships 

For purposes of applying subsection 
(a)(2)(B)(ii) to the acquisition of a trade or 
business of a domestic partnership, except as 
provided in regulations, all partnerships which 
are under common control (within the mean-
ing of section 482) shall be treated as 1 part-
nership. 

(6) Regulations 

The Secretary shall prescribe such regula-
tions as may be appropriate to determine 
whether a corporation is a surrogate foreign 
corporation, including regulations— 

(A) to treat warrants, options, contracts to 
acquire stock, convertible debt interests, 
and other similar interests as stock, and 

(B) to treat stock as not stock. 

(d) Other definitions 

For purposes of this section— 

(1) Applicable period 

The term ‘‘applicable period’’ means the pe-
riod— 

(A) beginning on the first date properties 
are acquired as part of the acquisition de-
scribed in subsection (a)(2)(B)(i), and 

(B) ending on the date which is 10 years 
after the last date properties are acquired as 
part of such acquisition. 

(2) Inversion gain 

The term ‘‘inversion gain’’ means the in-
come or gain recognized by reason of the 
transfer during the applicable period of stock 
or other properties by an expatriated entity, 
and any income received or accrued during the 
applicable period by reason of a license of any 
property by an expatriated entity— 

(A) as part of the acquisition described in 
subsection (a)(2)(B)(i), or 

(B) after such acquisition if the transfer or 
license is to a foreign related person. 

Subparagraph (B) shall not apply to property 
described in section 1221(a)(1) in the hands of 
the expatriated entity. 

(3) Foreign related person 

The term ‘‘foreign related person’’ means, 
with respect to any expatriated entity, a for-
eign person which— 

(A) is related (within the meaning of sec-
tion 267(b) or 707(b)(1)) to such entity, or 

(B) is under the same common control 
(within the meaning of section 482) as such 
entity. 

(e) Special rules 

(1) Credits not allowed against tax on inver-
sion gain 

Credits (other than the credit allowed by 
section 901) shall be allowed against the tax 
imposed by this chapter on an expatriated en-
tity for any taxable year described in sub-
section (a) only to the extent such tax exceeds 
the product of— 

(A) the amount of the inversion gain for 
the taxable year, and 

(B) the highest rate of tax specified in sec-
tion 11(b)(1). 

For purposes of determining the credit allowed 
by section 901, inversion gain shall be treated 
as from sources within the United States. 

(2) Special rules for partnerships 

In the case of an expatriated entity which is 
a partnership— 

(A) subsection (a)(1) shall apply at the 
partner rather than the partnership level, 

(B) the inversion gain of any partner for 
any taxable year shall be equal to the sum 
of— 

(i) the partner’s distributive share of in-
version gain of the partnership for such 
taxable year, plus 

(ii) gain recognized for the taxable year 
by the partner by reason of the transfer 
during the applicable period of any part-
nership interest of the partner in such 
partnership to the surrogate foreign cor-
poration, and 

(C) the highest rate of tax specified in the 
rate schedule applicable to the partner 
under this chapter shall be substituted for 
the rate of tax referred to in paragraph (1). 

(3) Coordination with section 172 and mini-
mum tax 

Rules similar to the rules of paragraphs (3) 
and (4) of section 860E(a) shall apply for pur-
poses of subsection (a). 

(4) Statute of limitations 

(A) In general 

The statutory period for the assessment of 
any deficiency attributable to the inversion 
gain of any taxpayer for any pre-inversion 
year shall not expire before the expiration of 
3 years from the date the Secretary is noti-
fied by the taxpayer (in such manner as the 
Secretary may prescribe) of the acquisition 
described in subsection (a)(2)(B)(i) to which 
such gain relates and such deficiency may be 
assessed before the expiration of such 3-year 
period notwithstanding the provisions of any 
other law or rule of law which would other-
wise prevent such assessment. 

(B) Pre-inversion year 

For purposes of subparagraph (A), the term 
‘‘pre-inversion year’’ means any taxable 
year if— 

(i) any portion of the applicable period is 
included in such taxable year, and 

(ii) such year ends before the taxable 
year in which the acquisition described in 
subsection (a)(2)(B)(i) is completed. 
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1 Section numbers editorially supplied. 

(f) Special rule for treaties 

Nothing in section 894 or 7852(d) or in any 
other provision of law shall be construed as per-
mitting an exemption, by reason of any treaty 
obligation of the United States heretofore or 
hereafter entered into, from the provisions of 
this section. 

(g) Regulations 

The Secretary shall provide such regulations 
as are necessary to carry out this section, in-
cluding regulations providing for such adjust-
ments to the application of this section as are 
necessary to prevent the avoidance of the pur-
poses of this section, including the avoidance of 
such purposes through— 

(1) the use of related persons, pass-through 
or other noncorporate entities, or other inter-
mediaries, or 

(2) transactions designed to have persons 
cease to be (or not become) members of ex-
panded affiliated groups or related persons. 

(Added Pub. L. 108–357, title VIII, § 801(a), Oct. 22, 
2004, 118 Stat. 1562; amended Pub. L. 109–135, title 
IV, § 403(u), Dec. 21, 2005, 119 Stat. 2628.) 

AMENDMENTS 

2005—Subsec. (a)(3). Pub. L. 109–135 reenacted heading 
without change and amended text generally. Prior to 
amendment, text read as follows: ‘‘Paragraph (1) shall 
not apply to any entity which is treated as a domestic 
corporation under subsection (b).’’ 

EFFECTIVE DATE OF 2005 AMENDMENT 

Amendment by Pub. L. 109–135 effective as if included 
in the provision of the American Jobs Creation Act of 
2004, Pub. L. 108–357, to which such amendment relates, 
see section 403(nn) of Pub. L. 109–135, set out as a note 
under section 26 of this title. 

EFFECTIVE DATE 

Pub. L. 108–357, title VIII, § 801(c), Oct. 22, 2004, 118 
Stat. 1566, provided that: ‘‘The amendments made by 
this section [enacting this section] shall apply to tax-
able years ending after March 4, 2003.’’ 

Subtitle G—The Joint Committee on 
Taxation 

Chapter Sec.1 

91. Organization and membership of the 
Joint Committee ................................ 8001 

92. Powers and duties of the Joint Commit-
tee ...................................................... 8021 

AMENDMENTS 

1976—Pub. L. 94–455, title XIX, § 1907(b)(1), Oct. 4, 1976, 
90 Stat. 1836, struck out ‘‘Internal Revenue’’ in heading 
of subtitle G. 

CHAPTER 91—ORGANIZATION AND 
MEMBERSHIP OF THE JOINT COMMITTEE 

Sec. 

8001. Authorization. 
8002. Membership. 
8003. Election of chairman and vice chairman. 
8004. Appointment and compensation of staff. 
8005. Payment of expenses. 

§ 8001. Authorization 

There shall be a joint congressional commit-
tee known as the Joint Committee on Taxation 

(hereinafter in this subtitle referred to as the 
‘‘Joint Committee’’). 

(Aug. 16, 1954, ch. 736, 68A Stat. 925; Pub. L. 
94–455, title XIX, § 1907(a)(1), Oct. 4, 1976, 90 Stat. 
1835.) 

AMENDMENTS 

1976—Pub. L. 94–455 struck out ‘‘Internal Revenue’’ 
after ‘‘Committee on’’. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Section 1907(c) of Pub. L. 94–455 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion and sections 8004, 8021, and 8023 of this title and en-
acting provisions set out below] shall take effect on the 
first day of the first month which begins more than 90 
days after the date of the enactment of this Act [Oct. 
4, 1976].’’ 

REFERENCES TO JOINT COMMITTEE ON INTERNAL 
REVENUE TAXATION 

Pub. L. 94–455, title XIX, § 1907(a)(5), Oct. 4, 1976, 90 
Stat. 1836, provided that: ‘‘All references in any other 
statute, or in any rule, regulation, or order, to the 
Joint Committee on Internal Revenue Taxation shall 
be considered to be made to the Joint Committee on 
Taxation.’’ 

§ 8002. Membership 

(a) Number and selection 

The Joint Committee shall be composed of 10 
members as follows: 

(1) From Committee on Finance 

Five members who are members of the Com-
mittee on Finance of the Senate, three from 
the majority and two from the minority party, 
to be chosen by such Committee; and 

(2) From Committee on Ways and Means 

Five members who are members of the Com-
mittee on Ways and Means of the House of 
Representatives, three from the majority and 
two from the minority party, to be chosen by 
such Committee. 

(b) Tenure of office 

(1) General limitation 

No person shall continue to serve as a mem-
ber of the Joint Committee after he has ceased 
to be a member of the Committee by which he 
was chosen, except that— 

(2) Exception 

The members chosen by the Committee on 
Ways and Means who have been reelected to 
the House of Representatives may continue to 
serve as members of the Joint Committee not-
withstanding the expiration of the Congress. 

(c) Vacancies 

A vacancy in the Joint Committee— 

(1) Effect 

Shall not affect the power of the remaining 
members to execute the functions of the Joint 
Committee; and 

(2) Manner of filling 

Shall be filled in the same manner as the 
original selection, except that— 

(A) Adjournment or recess of Congress 

In case of a vacancy during an adjourn-
ment or recess of Congress for a period of 
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