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appeal through inadvertent omission of a party’s name
or continued use of such terms as ‘‘et al.,”” which are
sufficient in all district court filings after the com-
plaint, the amendment allows an attorney representing
more than one party the flexibility to indicate which
parties are appealing without naming them individ-
ually. The test established by the rule for determining
whether such designations are sufficient is whether it
is objectively clear that a party intended to appeal. A
notice of appeal filed by a party proceeding pro se is
filed on behalf of the party signing the notice and the
signer’s spouse and minor children, if they are parties,
unless the notice clearly indicates a contrary intent.

In class actions, naming each member of a class as an
appellant may be extraordinarily burdensome or even
impossible. In class actions if class certification has
been denied, named plaintiffs may appeal the order de-
nying the class certification on their own behalf and on
behalf of putative class members, United States Parole
Comm’n v. Geraghty, 445 U.S. 388 (1980); or if the named
plaintiffs choose not to appeal the order denying the
class certification, putative class members may appeal,
United Airlines, Inc. v. McDonald, 432 U.S. 385 (1977). If
no class has been certified, naming each of the putative
class members as an appellant would often be impos-
sible. Therefore the amendment provides that in class
actions, whether or not the class has been certified, it
is sufficient for the notice to name one person qualified
to bring the appeal as a representative of the class.

Finally, the rule makes it clear that dismissal of an
appeal should not occur when it is otherwise clear from
the notice that the party intended to appeal. If a court
determines it is objectively clear that a party intended
to appeal, there are neither administrative concerns
nor fairness concerns that should prevent the appeal
from going forward.

Note to subdivision (d). The amendment requires the
district court clerk to send to the clerk of the court of
appeals a copy of every docket entry in a case after the
filing of a notice of appeal. This amendment accom-
panies the amendment to Rule 4(a)(4), which provides
that when one of the posttrial motions enumerated in
Rule 4(a)(4) is filed, a notice of appeal filed before the
disposition of the motion becomes effective upon dis-
position of the motion. The court of appeals needs to be
advised that the filing of a posttrial motion has sus-
pended a notice of appeal. The court of appeals also
needs to know when the district court has ruled on the
motion. Sending copies of all docket entries after the
filing of a notice of appeal should provide the courts of
appeals with the necessary information.

NOTES OF ADVISORY COMMITTEE ON RULES—1994
AMENDMENT

Subdivision (a). The amendment requires a party fil-
ing a notice of appeal to provide the court with suffi-
cient copies of the notice for service on all other par-
ties.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are generally intended to be sty-
listic only; in this rule, however, substantive changes
are made in subdivisions (a), (b), and (d).

Subdivision (a). The provision in paragraph (a)(3) is
transferred from former Rule 3.1(b). The Federal Courts
Improvement Act of 1996, Pub. L. No. 104-317, repealed
paragraphs (4) and (5) of 28 U.S.C. §636(c). That statu-
tory change made the continued separate existence of
Rule 3.1 unnecessary. New paragraph (a)(3) of this rule
simply makes it clear that an appeal from a judgment
by a magistrate judge is taken in identical fashion to
any other appeal from a district-court judgment.

Subdivision (b). A joint appeal is authorized only when
two or more persons may appeal from a single judg-
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ment or order. A joint appeal is treated as a single ap-
peal and the joint appellants file a single brief. Under
existing Rule 3(b) parties decide whether to join their
appeals. They may do so by filing a joint notice of ap-
peal or by joining their appeals after filing separate no-
tices of appeal.

In consolidated appeals the separate appeals do not
merge into one. The parties do not proceed as a single
appellant. Under existing Rule 3(b) it is unclear wheth-
er appeals may be consolidated without court order if
the parties stipulate to consolidation. The language re-
solves that ambiguity by requiring court action.

The language also requires court action to join ap-
peals after separate notices of appeal have been filed.

Subdivision (d). Paragraph (d)(2) has been amended to
require that when an inmate files a notice of appeal by
depositing the notice in the institution’s internal mail
system, the clerk must note the docketing date—rather
than the receipt date—on the notice of appeal before
serving copies of it. This change conforms to a change
in Rule 4(c). Rule 4(c) is amended to provide that when
an inmate files the first notice of appeal in a civil case
by depositing the notice in an institution’s internal
mail system, the time for filing a cross-appeal runs
from the date the district court dockets the inmate’s
notice of appeal. Existing Rule 4(c) says that in such a
case the time for filing a cross-appeal runs from the
date the district court receives the inmate’s notice of
appeal. A court may ‘‘receive’’ a paper when its mail is
delivered to it even if the mail is not processed for a
day or two, making the date of receipt uncertain.
“Docketing” is an easily identified event. The change
is made to eliminate the uncertainty.

[Rule 3.1. Appeal from a Judgment of a Mag-
istrate Judge in a Civil Case] (Abrogated
Apr. 24, 1998, eff. Dec. 1, 1998)

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The Federal Courts Improvement Act of 1996, Pub. L.
No. 104-317, repealed paragraphs (4) and (5) of 28 U.S.C.
§636(c). That statutory change means that when parties
consent to trial before a magistrate judge, appeal lies
directly, and as a matter of right, to the court of ap-
peals under §636(c)(3). The parties may not choose to
appeal first to a district judge and thereafter seek dis-
cretionary review in the court of appeals.

As a result of the statutory amendments, subdivision
(a) of Rule 3.1 is no longer necessary. Since Rule 3.1 ex-
isted primarily because of the provisions in subdivision
(a), subdivision (b) has been moved to Rule 3(a)(3) and
Rule 3.1 has been abrogated.

Rule 4. Appeal as of Right—When Taken

(a) APPEAL IN A CIVIL CASE.
(1) Time for Filing a Notice of Appeal.

(A) In a civil case, except as provided in
Rules 4(a)(1)(B), 4(a)(4), and 4(c), the notice
of appeal required by Rule 3 must be filed
with the district clerk within 30 days after
entry of the judgment or order appealed
from.

(B) The notice of appeal may be filed by
any party within 60 days after entry of the
judgment or order appealed from if one of
the parties is:

(i) the United States;

(ii) a United States agency;

(iii) a United States officer or employee
sued in an official capacity; or

(iv) a current or former United States of-
ficer or employee sued in an individual ca-
pacity for an act or omission occurring in
connection with duties performed on the

United States’ behalf—including all in-

stances in which the United States rep-
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resents that person when the judgment or
order is entered or files the appeal for that
person.

(C) An appeal from an order granting or
denying an application for a writ of error
coram nobis is an appeal in a civil case for
purposes of Rule 4(a).

(2) Filing Before Entry of Judgment. A notice
of appeal filed after the court announces a de-
cision or order—but before the entry of the
judgment or order—is treated as filed on the
date of and after the entry.

(3) Multiple Appeals. If one party timely files
a notice of appeal, any other party may file a
notice of appeal within 14 days after the date
when the first notice was filed, or within the
time otherwise prescribed by this Rule 4(a),
whichever period ends later.

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district
court any of the following motions under the
Federal Rules of Civil Procedure, the time to
file an appeal runs for all parties from the
entry of the order disposing of the last such
remaining motion:

(i) for judgment under Rule 50(b);

(ii) to amend or make additional factual
findings under Rule 52(b), whether or not
granting the motion would alter the judg-
ment;

(iii) for attorney’s fees under Rule 54 if
the district court extends the time to ap-
peal under Rule 58;

(iv) to alter or amend the judgment
under Rule 59;

(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion
is filed no later than 28 days after the
judgment is entered.

(B)(i) If a party files a notice of appeal
after the court announces or enters a judg-
ment—but before it disposes of any motion
listed in Rule 4(a)(4)(A)—the notice becomes
effective to appeal a judgment or order, in
whole or in part, when the order disposing of
the last such remaining motion is entered.

(ii) A party intending to challenge an
order disposing of any motion listed in Rule
4(a)(4)(A), or a judgment’s alteration or
amendment upon such a motion, must file a
notice of appeal, or an amended notice of ap-
peal—in compliance with Rule 3(c)—within
the time prescribed by this Rule measured
from the entry of the order disposing of the
last such remaining motion.

(5) Motion for Extension of Time.
(A) The district court may extend the time
to file a notice of appeal if:

(i) a party so moves no later than 30 days
after the time prescribed by this Rule 4(a)
expires; and

(ii) regardless of whether its motion is
filed before or during the 30 days after the
time prescribed by this Rule 4(a) expires,
that party shows excusable neglect or good
cause.

(B) A motion filed before the expiration of
the time prescribed in Rule 4(a)(1) or (3) may
be ex parte unless the court requires other-

wise. If the motion is filed after the expira-
tion of the prescribed time, notice must be
given to the other parties in accordance
with local rules.

(C) No extension under this Rule 4(a)(b)
may exceed 30 days after the prescribed time
or 14 days after the date when the order
granting the motion is entered, whichever is
later.

(6) Reopening the Time to File an Appeal. The
district court may reopen the time to file an
appeal for a period of 14 days after the date
when its order to reopen is entered, but only if
all the following conditions are satisfied:

(A) the court finds that the moving party
did not receive notice under Federal Rule of
Civil Procedure 77(d) of the entry of the
judgment or order sought to be appealed
within 21 days after entry;

(B) the motion is filed within 180 days
after the judgment or order is entered or
within 14 days after the moving party re-
ceives notice under Federal Rule of Civil
Procedure 77(d) of the entry, whichever is
earlier; and

(C) the court finds that no party would be
prejudiced.

(7T) Entry Defined.
(A) A judgment or order is entered for pur-
poses of this Rule 4(a):

(i) if Federal Rule of Civil Procedure
b8(a) does not require a separate docu-
ment, when the judgment or order is en-
tered in the civil docket under Federal
Rule of Civil Procedure 79(a); or

(ii) if Federal Rule of Civil Procedure
58(a) requires a separate document, when
the judgment or order is entered in the
civil docket under Federal Rule of Civil
Procedure 79(a) and when the earlier of
these events occurs:

e the judgment or order is set forth on

a separate document, or

¢ 150 days have run from entry of the
judgment or order in the civil docket
under Federal Rule of Civil Procedure

79(a).

(B) A failure to set forth a judgment or
order on a separate document when required
by Federal Rule of Civil Procedure 58(a) does
not affect the validity of an appeal from
that judgment or order.

(b) APPEAL IN A CRIMINAL CASE.
(1) Time for Filing a Notice of Appeal.

(A) In a criminal case, a defendant’s notice
of appeal must be filed in the district court
within 14 days after the later of:

(i) the entry of either the judgment or
the order being appealed; or

(ii) the filing of the government’s notice
of appeal.

(B) When the government is entitled to ap-
peal, its notice of appeal must be filed in the
district court within 30 days after the later
of:

(i) the entry of the judgment or order
being appealed; or

(ii) the filing of a notice of appeal by any
defendant.
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(2) Filing Before Entry of Judgment. A notice
of appeal filed after the court announces a de-
cision, sentence, or order—but before the
entry of the judgment or order—is treated as
filed on the date of and after the entry.

(3) Effect of a Motion on a Notice of Appeal.

(A) If a defendant timely makes any of the
following motions under the Federal Rules
of Criminal Procedure, the notice of appeal
from a judgment of conviction must be filed
within 14 days after the entry of the order
disposing of the last such remaining motion,
or within 14 days after the entry of the judg-
ment of conviction, whichever period ends
later. This provision applies to a timely mo-
tion:

(i) for judgment of acquittal under Rule
29;

(ii) for a new trial under Rule 33, but if
based on newly discovered evidence, only if
the motion is made no later than 14 days
after the entry of the judgment; or

(iii) for arrest of judgment under Rule 34.

(B) A notice of appeal filed after the court
announces a decision, sentence, or order—
but before it disposes of any of the motions
referred to in Rule 4(b)(3)(A)—becomes effec-
tive upon the later of the following:

(i) the entry of the order disposing of the
last such remaining motion; or

(ii) the entry of the judgment of convic-
tion.

(C) A valid notice of appeal is effective—
without amendment—to appeal from an
order disposing of any of the motions re-
ferred to in Rule 4(b)(3)(A).

(4) Motion for Extension of Time. Upon a find-
ing of excusable neglect or good cause, the dis-
trict court may—before or after the time has
expired, with or without motion and notice—
extend the time to file a notice of appeal for
a period not to exceed 30 days from the expira-
tion of the time otherwise prescribed by this
Rule 4(b).

(5) Jurisdiction. The filing of a notice of ap-
peal under this Rule 4(b) does not divest a dis-
trict court of jurisdiction to correct a sen-
tence under Federal Rule of Criminal Proce-
dure 35(a), nor does the filing of a motion
under 35(a) affect the validity of a notice of
appeal filed before entry of the order disposing
of the motion. The filing of a motion under
Federal Rule of Criminal Procedure 35(a) does
not suspend the time for filing a notice of ap-
peal from a judgment of conviction.

(6) Entry Defined. A judgment or order is en-
tered for purposes of this Rule 4(b) when it is
entered on the criminal docket.

(c) APPEAL BY AN INMATE CONFINED IN AN INSTI-
TUTION.

(1) If an inmate confined in an institution
files a notice of appeal in either a civil or a
criminal case, the notice is timely if it is de-
posited in the institution’s internal mail sys-
tem on or before the last day for filing. If an
institution has a system designed for legal
mail, the inmate must use that system to re-
ceive the benefit of this rule. Timely filing
may be shown by a declaration in compliance
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with 28 U.S.C. §1746 or by a notarized state-
ment, either of which must set forth the date
of deposit and state that first-class postage
has been prepaid.

(2) If an inmate files the first notice of ap-
peal in a civil case under this Rule 4(c), the 14-
day period provided in Rule 4(a)(3) for another
party to file a notice of appeal runs from the
date when the district court dockets the first
notice.

(3) When a defendant in a criminal case files
a notice of appeal under this Rule 4(c), the 30-
day period for the government to file its no-
tice of appeal runs from the entry of the judg-
ment or order appealed from or from the dis-
trict court’s docketing of the defendant’s no-
tice of appeal, whichever is later.

(d) MISTAKEN FILING IN THE COURT OF APPEALS.
If a notice of appeal in either a civil or a crimi-
nal case is mistakenly filed in the court of ap-
peals, the clerk of that court must note on the
notice the date when it was received and send it
to the district clerk. The notice is then consid-
ered filed in the district court on the date so
noted.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979; Pub.
L. 100-690, title VII, §7111, Nov. 18, 1988, 102 Stat.
4419; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993,
eff. Dec. 1, 1993; Apr. 27, 1995, eff. Dec. 1, 1995;
Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff.
Dec. 1, 2002; Apr. 25, 2005, eff. Dec. 1, 2005; Mar.
26, 2009, eff. Dec. 1, 2009; Apr. 28, 2010, eff. Dec. 1,
2010; Apr. 26, 2011, eff. Dec. 1, 2011.)

NOTES OF ADVISORY COMMITTEE ON RULES—1967

Subdivision (a). This subdivision is derived from FRCP
73(a) without any change of substance. The require-
ment that a request for an extension of time for filing
the notice of appeal made after expiration of the time
be made by motion and on notice codifies the result
reached under the present provisions of FRCP 73(a) and
6(b). North Umberland Mining Co. v. Standard Accident
Ins. Co., 193 F.2d 951 (9th Cir., 1952); Cohen v. Plateau
Natural Gas Co., 303 F.2d 273 (10th Cir., 1962); Plant Econ-
omy, Inc. v. Mirror Insulation Co., 308 F.2d 275 (3d Cir.,
1962).

Since this subdivision governs appeals in all civil
cases, it supersedes the provisions of section 25 of the
Bankruptcy Act (11 U.S.C. §48). Except in cases to
which the United States or an officer or agency thereof
is a party, the change is a minor one, since a successful
litigant in a bankruptcy proceeding may, under section
25, oblige an aggrieved party to appeal within 30 days
after entry of judgment—the time fixed by this subdivi-
sion in cases involving private parties only—by serving
him with notice of entry on the day thereof, and by the
terms of section 25 an aggrieved party must in any
event appeal within 40 days after entry of judgment. No
reason appears why the time for appeal in bankruptcy
should not be the same as that in civil cases generally.
Furthermore, section 25 is a potential trap for the un-
initiated. The time for appeal which it provides is not
applicable to all appeals which may fairly be termed
appeals in bankruptcy. Section 25 governs only those
cases referred to in section 24 as ‘‘proceedings in bank-
ruptcy’”’ and ‘‘controversies arising in proceedings in
bankruptcy.”’ Lowenstein v. Reikes, 54 F.2d 481 (2d Cir.,
1931), cert. den., 285 U.S. 539, 52 S.Ct. 311, 76 L.Ed. 932
(1932). The distinction between such cases and other
cases which arise out of bankruptcy is often difficult to
determine. See 2 Moore’s Collier on Bankruptcy 24.12
through 924.36 (1962). As a result it is not always clear
whether an appeal is governed by section 25 or by FRCP
73(a), which is applicable to such appeals in bankruptcy
as are not governed by section 25.
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In view of the unification of the civil and admiralty
procedure accomplished by the amendments of the Fed-
eral Rules of Civil Procedure effective July 1, 1966, this
subdivision governs appeals in those civil actions which
involve admiralty or maritime claims and which prior
to that date were known as suits in admiralty.

The only other change possibly effected by this sub-
division is in the time for appeal from a decision of a
district court on a petition for impeachment of an
award of a board of arbitration under the Act of May 20,
1926, c. 347, §9 (44 Stat. 585), 45 U.S.C. §159. The act pro-
vides that a notice of appeal from such a decision shall
be filed within 10 days of the decision. This singular
provision was apparently repealed by the enactment in
1948 of 28 U.S.C. §2107, which fixed 30 days from the date
of entry of judgment as the time for appeal in all ac-
tions of a civil nature except actions in admiralty or
bankruptcy matters or those in which the United
States is a party. But it was not expressly repealed, and
its status is in doubt. See 7 Moore’s Federal Practice
973.09[2] (1966). The doubt should be resolved, and no
reason appears why appeals in such cases should not be
taken within the time provided for civil cases gener-
ally.

Subdivision (b). This subdivision is derived from
FRCrP 37(a)(2) without change of substance.

NOTES OF ADVISORY COMMITTEE ON RULES—1979
AMENDMENT

Subdivision (a)(1). The words ‘‘(including a civil action
which involves an admiralty or maritime claim and a
proceeding in bankruptcy or a controversy arising
therein),” which appear in the present rule are struck
out as unnecessary and perhaps misleading in suggest-
ing that there may be other categories that are not ei-
ther civil or criminal within the meaning of Rule 4(a)
and (b).

The phrases ‘“‘within 30 days of such entry’” and
“within 60 days of such entry’” have been changed to
read ‘‘after’ instead of ‘‘or.”” The change is for clarity
only, since the word ‘“‘of”’ in the present rule appears to
be used to mean ‘‘after.” Since the proposed amended
rule deals directly with the premature filing of a notice
of appeal, it was thought useful to emphasize the fact
that except as provided, the period during which a no-
tice of appeal may be filed is the 30 days, or 60 days as
the case may be, following the entry of the judgment or
order appealed from. See Notes to Rule 4(a)(2) and (4),
below.

Subdivision (a)(2). The proposed amendment to Rule
4(a)(2) would extend to civil cases the provisions of
Rule 4(b), dealing with criminal cases, designed to
avoid the loss of the right to appeal by filing the notice
of appeal prematurely. Despite the absence of such a
provision in Rule 4(a) the courts of appeals quite gener-
ally have held premature appeals effective. See, e. g.,
Matter of Grand Jury Empanelled Jan. 21, 1975, 541 F.2d
373 (3d Cir. 1976); Hodge v. Hodge, 507 F.2d 87 (3d Cir.
1976); Song Jook Suh v. Rosenberg, 437 F.2d 1098 (9th Cir.
1971); Ruby v. Secretary of the Navy, 365 F.2d 385 (9th Cir.
1966); Firchau v. Diamond Nat’l Corp., 3456 F.2d 469 (9th
Cir. 1965).

The proposed amended rule would recognize this
practice but make an exception in cases in which a post
trial motion has destroyed the finality of the judg-
ment. See Note to Rule 4(a)(4) below.

Subdivision (a)(4). The proposed amendment would
make it clear that after the filing of the specified post
trial motions, a notice of appeal should await disposi-
tion of the motion. Since the proposed amendments to
Rules 3, 10, and 12 contemplate that immediately upon
the filing of the notice of appeal the fees will be paid
and the case docketed in the court of appeals, and the
steps toward its disposition set in motion, it would be
undesirable to proceed with the appeal while the dis-
trict court has before it a motion the granting of which
would vacate or alter the judgment appealed from. See,
e. g., Kieth v. Newcourt, 530 F.2d 826 (8th Cir. 1976).
Under the present rule, since docketing may not take
place until the record is transmitted, premature filing
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is much less likely to involve waste effort. See, e. g.,
Stokes v. Peyton’s Inc., 508 F.2d 1287 (5bth Cir. 1975). Fur-
ther, since a notice of appeal filed before the disposi-
tion of a post trial motion, even if it were treated as
valid for purposes of jurisdiction, would not embrace
objections to the denial of the motion, it is obviously
preferable to postpone the notice of appeal until after
the motion is disposed of.

The present rule, since it provides for the ‘‘termi-
nation” of the ‘“‘running’’ of the appeal time, is ambigu-
ous in its application to a notice of appeal filed prior
to a post trial motion filed within the 10 day limit. The
amendment would make it clear that in such circum-
stances the appellant should not proceed with the ap-
peal during pendency of the motion but should file a
new notice of appeal after the motion is disposed of.

Subdivision (a)(5). Under the present rule it is pro-
vided that upon a showing of excusable neglect the dis-
trict court at any time may extend the time for the fil-
ing of a notice of appeal for a period not to exceed 30
days from the expiration of the time otherwise pre-
scribed by the rule, but that if the application is made
after the original time has run, the order may be made
only on motion with such notice as the court deems ap-
propriate.

A literal reading of this provision would require that
the extension be ordered and the notice of appeal filed
within the 30 day period, but despite the surface clarity
of the rule, it has produced considerable confusion. See
the discussion by Judge Friendly in In re Orbitek, 520
F.2d 358 (2d Cir. 1975). The proposed amendment would
make it clear that a motion to extend the time must
be filed no later than 30 days after the expiration of the
original appeal time, and that if the motion is timely
filed the district court may act upon the motion at a
later date, and may extend the time not in excess of 10
days measured from the date on which the order grant-
ing the motion is entered.

Under the present rule there is a possible implication
that prior to the time the initial appeal time has run,
the district court may extend the time on the basis of
an informal application. The amendment would require
that the application must be made by motion, though
the motion may be made ex parte. After the expiration
of the initial time a motion for the extension of the
time must be made in compliance with the F.R.C.P.
and local rules of the district court. See Note to pro-
posed amended Rule 1, supra. And see Rules 6(d), 7(b) of
the F.R.C.P.

The proposed amended rule expands to some extent
the standard for the grant of an extension of time. The
present rule requires a ‘‘showing of excusable neglect.”’
While this was an appropriate standard in cases in
which the motion is made after the time for filing the
notice of appeal has run, and remains so, it has never
fit exactly the situation in which the appellant seeks
an extension before the expiration of the initial time.
In such a case ‘‘good cause,” which is the standard that
is applied in the granting of other extensions of time
under Rule 26(b) seems to be more appropriate.

Subdivision (a)(6). The proposed amendment would
call attention to the requirement of Rule 58 of the
F.R.C.P. that the judgment constitute a separate docu-
ment. See United States v. Indrelunas, 411 U.S. 216 (1973).
When a notice of appeal is filed, the clerk should ascer-
tain whether any judgment designated therein has been
entered in compliance with Rules 58 and 79(a) and if
not, so advise all parties and the district judge. While
the requirement of Rule 48 is not jurisdictional (see
Bankers Trust Co. v. Mallis, 431 U.S. 928 (1977)), compli-
ance is important since the time for the filing of a no-
tice of appeal by other parties is measured by the time
at which the judgment is properly entered.

NOTES OF ADVISORY COMMITTEE ON RULES—1991
AMENDMENT

The amendment provides a limited opportunity for
relief in circumstances where the notice of entry of a
judgment or order, required to be mailed by the clerk
of the district court pursuant to Rule 77(d) of the Fed-
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eral Rules of Civil Procedure, is either not received by
a party or is received so late as to impair the oppor-
tunity to file a timely notice of appeal. The amend-
ment adds a new subdivision (6) allowing a district
court to reopen for a brief period the time for appeal
upon a finding that notice of entry of a judgment or
order was not received from the clerk or a party within
21 days of its entry and that no party would be preju-
diced. By ‘‘prejudice’” the Committee means some ad-
verse consequence other than the cost of having to op-
pose the appeal and encounter the risk of reversal, con-
sequences that are present in every appeal. Prejudice
might arise, for example, if the appellee had taken
some action in reliance on the expiration of the normal
time period for filing a notice of appeal.

Reopening may be ordered only upon a motion filed
within 180 days of the entry of a judgment or order or
within 7 days of receipt of notice of such entry, which-
ever is earlier. This provision establishes an outer time
limit of 180 days for a party who fails to receive timely
notice of entry of a judgment to seek additional time
to appeal and enables any winning party to shorten the
180-day period by sending (and establishing proof of re-
ceipt of) its own notice of entry of a judgment, as au-
thorized by Fed. R. Civ. P. 77(d). Winning parties are
encouraged to send their own notice in order to lessen
the chance that a judge will accept a claim of non-re-
ceipt in the face of evidence that notices were sent by
both the clerk and the winning party. Receipt of a win-
ning party’s notice will shorten only the time for re-
opening the time for appeal under this subdivision,
leaving the normal time periods for appeal unaffected.

If the motion is granted, the district court may re-
open the time for filing a notice of appeal only for a pe-
riod of 14 days from the date of entry of the order re-
opening the time for appeal.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

Note to Paragraph (a)(1). The amendment is intended
to alert readers to the fact that paragraph (a)(4) ex-
tends the time for filing an appeal when certain post-
trial motions are filed. The Committee hopes that
awareness of the provisions of paragraph (a)(4) will pre-
vent the filing of a notice of appeal when a posttrial
tolling motion is pending.

Note to Paragraph (a)(2). The amendment treats a no-
tice of appeal filed after the announcement of a deci-
sion or order, but before its formal entry, as if the no-
tice had been filed after entry. The amendment deletes
the language that made paragraph (a)(2) inapplicable to
a notice of appeal filed after announcement of the dis-
position of a posttrial motion enumerated in paragraph
(a)(4) but before the entry of the order, see Acosta v.
Louisiana Dep’t of Health & Human Resources, 478 U.S.
2561 (1986) (per curiam); Alerte v. McGinnis, 898 F.2d 69
(7Tth Cir. 1990). Because the amendment of paragraph
(a)(4) recognizes all notices of appeal filed after an-
nouncement or entry of judgment—even those that are
filed while the posttrial motions enumerated in para-
graph (a)(4) are pending—the amendment of this para-
graph is consistent with the amendment of paragraph
(a)(4).

Note to Paragraph (a)(3). The amendment is technical
in nature; no substantive change is intended.

Note to Paragraph (a)(4). The 1979 amendment of this
paragraph created a trap for an unsuspecting litigant
who files a notice of appeal before a posttrial motion,
or while a posttrial motion is pending. The 1979 amend-
ment requires a party to file a new notice of appeal
after the motion’s disposition. Unless a new notice is
filed, the court of appeals lacks jurisdiction to hear the
appeal. Griggs v. Provident Consumer Discount Co., 459
U.S. 56 (1982). Many litigants, especially pro se liti-
gants, fail to file the second notice of appeal, and sev-
eral courts have expressed dissatisfaction with the rule.
See, e.g., Averhart v. Arrendondo, 773 F.2d 919 (7th Cir.
1985); Harcon Barge Co. v. D & G Boat Rentals, Inc., 746
F.2d 278 (5th Cir. 1984), cert. denied, 479 U.S. 930 (1986).

The amendment provides that a notice of appeal filed
before the disposition of a specified posttrial motion

TITLE 28, APPENDIX—RULES OF APPELLATE PROCEDURE

Rule 4

will become effective upon disposition of the motion. A
notice filed before the filing of one of the specified mo-
tions or after the filing of a motion but before disposi-
tion of the motion is, in effect, suspended until the mo-
tion is disposed of, whereupon, the previously filed no-
tice effectively places jurisdiction in the court of ap-
peals.

Because a notice of appeal will ripen into an effective
appeal upon disposition of a posttrial motion, in some
instances there will be an appeal from a judgment that
has been altered substantially because the motion was
granted in whole or in part. Many such appeals will be
dismissed for want of prosecution when the appellant
fails to meet the briefing schedule. But, the appellee
may also move to strike the appeal. When responding
to such a motion, the appellant would have an oppor-
tunity to state that, even though some relief sought in
a posttrial motion was granted, the appellant still
plans to pursue the appeal. Because the appellant’s re-
sponse would provide the appellee with sufficient no-
tice of the appellant’s intentions, the Committee does
not believe that an additional notice of appeal is need-
ed.

The amendment provides that a notice of appeal filed
before the disposition of a posttrial tolling motion is
sufficient to bring the underlying case, as well as any
orders specified in the original notice, to the court of
appeals. If the judgment is altered upon disposition of
a posttrial motion, however, and if a party wishes to
appeal from the disposition of the motion, the party
must amend the notice to so indicate. When a party
files an amended notice, no additional fees are required
because the notice is an amendment of the original and
not a new notice of appeal.

Paragraph (a)(4) is also amended to include, among
motions that extend the time for filing a notice of ap-
peal, a Rule 60 motion that is served within 10 days
after entry of judgment. This eliminates the difficulty
of determining whether a posttrial motion made within
10 days after entry of a judgment is a Rule 59(e) mo-
tion, which tolls the time for filing an appeal, or a Rule
60 motion, which historically has not tolled the time.
The amendment comports with the practice in several
circuits of treating all motions to alter or amend judg-
ments that are made within 10 days after entry of judg-
ment as Rule 59(e) motions for purposes of Rule 4(a)(4).
See, e.g., Finch v. City of Vernon, 845 F.2d 256 (11th Cir.
1988); Rados v. Celotex Corp., 809 F.2d 170 (2d Cir. 1986);
Skagerberg v. Oklahoma, 797 F.2d 881 (10th Cir. 1986). To
conform to a recent Supreme Court decision, however—
Budinich v. Becton Dickinson and Co., 486 U.S. 196
(1988)—the amendment excludes motions for attorney’s
fees from the class of motions that extend the filing
time unless a district court, acting under Rule 58, en-
ters an order extending the time for appeal. This
amendment is to be read in conjunction with the
amendment of Fed. R. Civ. P. 58.

Note to subdivision (b). The amendment grammati-
cally restructures the portion of this subdivision that
lists the types of motions that toll the time for filing
an appeal. This restructuring is intended to make the
rule easier to read. No substantive change is intended
other than to add a motion for judgment of acquittal
under Criminal Rule 29 to the list of tolling motions.
Such a motion is the equivalent of a Fed. R. Civ. P.
50(b) motion for judgment notwithstanding the verdict,
which tolls the running of time for an appeal in a civil
case.

The proposed amendment also eliminates an ambigu-
ity from the third sentence of this subdivision. Prior to
this amendment, the third sentence provided that if
one of the specified motions was filed, the time for fil-
ing an appeal would run from the entry of an order de-
nying the motion. That sentence, like the parallel pro-
vision in Rule 4(a)(4), was intended to toll the running
of time for appeal if one of the posttrial motions is
timely filed. In a criminal case, however, the time for
filing the motions runs not from entry of judgment (as
it does in civil cases), but from the verdict or finding
of guilt. Thus, in a criminal case, a posttrial motion
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may be disposed of more than 10 days before sentence
is imposed, i.e. before the entry of judgment. United
States v. Hashagen, 816 F.2d 899, 902 n.5 (3d Cir. 1987). To
make it clear that a notice of appeal need not be filed
before entry of judgment, the amendment states that
an appeal may be taken within 10 days after the entry
of an order disposing of the motion, or within 10 days
after the entry of judgment, whichever is later. The
amendment also changes the language in the third sen-
tence providing that an appeal may be taken within 10
days after the entry of an order denying the motion; the
amendment says instead that an appeal may be taken
within 10 days after the entry of an order disposing of
the last such motion outstanding. (Emphasis added) The
change recognizes that there may be multiple posttrial
motions filed and that, although one or more motions
may be granted in whole or in part, a defendant may
still wish to pursue an appeal.

The amendment also states that a notice of appeal
filed before the disposition of any of the posttrial toll-
ing motions becomes effective upon disposition of the
motions. In most circuits this language simply restates
the current practice. See United States v. Cortes, 895 F.2d
1245 (9th Cir.), cert. denied, 495 U.S. 939 (1990). Two cir-
cuits, however, have questioned that practice in light
of the language of the rule, see United States v. Gargano,
826 F.2d 610 (7th Cir. 1987), and United States v. Jones, 669
F.2d 559 (8th Cir. 1982), and the Committee wishes to
clarify the rule. The amendment is consistent with the
proposed amendment of Rule 4(a)(4).

Subdivision (b) is further amended in light of new
Fed. R. Crim. P. 35(c), which authorizes a sentencing
court to correct any arithmetical, technical, or other
clear errors in sentencing within 7 days after imposing
the sentence. The Committee believes that a sentenc-
ing court should be able to act under Criminal Rule
35(c) even if a notice of appeal has already been filed;
and that a notice of appeal should not be affected by
the filing of a Rule 35(c) motion or by correction of a
sentence under Rule 35(c).

Note to subdivision (c¢). In Houston v. Lack, 487 U.S.
266 (1988), the Supreme Court held that a pro se pris-
oner’s notice of appeal is ‘‘filed”” at the moment of de-
livery to prison authorities for forwarding to the dis-
trict court. The amendment reflects that decision. The
language of the amendment is similar to that in Su-
preme Court Rule 29.2.

Permitting an inmate to file a notice of appeal by de-
positing it in an institutional mail system requires ad-
justment of the rules governing the filing of cross-ap-
peals. In a civil case, the time for filing a cross-appeal
ordinarily runs from the date when the first notice of
appeal is filed. If an inmate’s notice of appeal is filed
by depositing it in an institution’s mail system, it is
possible that the notice of appeal will not arrive in the
district court until several days after the ‘‘filing’’ date
and perhaps even after the time for filing a cross-ap-
peal has expired. To avoid that problem, subdivision (c)
provides that in a civil case when an institutionalized
person files a notice of appeal by depositing it in the in-
stitution’s mail system, the time for filing a cross-ap-
peal runs from the district court’s receipt of the notice.
The amendment makes a parallel change regarding the
time for the government to appeal in a criminal case.

NOTES OF ADVISORY COMMITTEE ON RULES—1995
AMENDMENT

Subdivision (a). Fed. R. Civ. P. 50, 52, and 59 were pre-
viously inconsistent with respect to whether certain
postjudgment motions had to be filed or merely served
no later than 10 days after entry of judgment. As a con-
sequence Rule 4(a)(4) spoke of making or serving such
motions rather than filing them. Civil Rules 50, 52, and
59, are being revised to require filing before the end of
the 10-day period. As a consequence, this rule is being
amended to provide that ‘‘filing’”’ must occur within the
10 day period in order to affect the finality of the judg-
ment and extend the period for filing a notice of appeal.

The Civil Rules require the filing of postjudgment
motions ‘‘no later than 10 days after entry of judg-
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ment’—rather than ‘“within” 10 days—to include post-
judgment motions that are filed before actual entry of
the judgment by the clerk. This rule is amended, there-
fore, to use the same terminology.

The rule is further amended to clarify the fact that
a party who wants to obtain review of an alteration or
amendment of a judgment must file a notice of appeal
or amend a previously filed notice to indicate intent to
appeal from the altered judgment.

COMMITTEE NOTES ON RULES—1998 AMENDMENT

The language and organization of the rule are amend-
ed to make the rule more easily understood. In addition
to changes made to improve the understanding, the Ad-
visory Committee has changed language to make style
and terminology consistent throughout the appellate
rules. These changes are intended to be stylistic only;
in this rule, however, substantive changes are made in
paragraphs (a)(6) and (b)(4), and in subdivision (c).

Subdivision (a), paragraph (1). Although the Advisory
Committee does not intend to make any substantive
changes in this paragraph, cross-references to Rules
4(a)(1)(B) and 4(c) have been added to subparagraph
(@)(1)(A).

Subdivision (a), paragraph (4). Item (vi) in subpara-
graph (A) of Rule 4(a)(4) provides that filing a motion
for relief under Fed. R. Civ. P. 60 will extend the time
for filing a notice of appeal if the Rule 60 motion is
filed no later than 10 days after judgment is entered.
Again, the Advisory Committee does not intend to
make any substantive change in this paragraph. But
because Fed. R. Civ. P. 6(a) and Fed. R. App. P. 26(a)
have different methods for computing time, one might
be uncertain whether the 10-day period referred to in
Rule 4(a)(4) is computed using Civil Rule 6(a) or Appel-
late Rule 26(a). Because the Rule 60 motion is filed in
the district court, and because Fed. R. App. P. 1(a)(2)
says that when the appellate rules provide for filing a
motion in the district court, ‘‘the procedure must com-
ply with the practice of the district court,” the rule
provides that the 10-day period is computed using Fed.
R. Civ. P. 6(a).

Subdivision (a), paragraph (6). Paragraph (6) permits a
district court to reopen the time for appeal if a party
has not received notice of the entry of judgment and no
party would be prejudiced by the reopening. Before re-
opening the time for appeal, the existing rule requires
the district court to find that the moving party was en-
titled to notice of the entry of judgment and did not re-
ceive it “‘from the clerk or any party within 21 days of
its entry.” The Advisory Committee makes a sub-
stantive change. The finding must be that the movant
did not receive notice ‘‘from the district court or any
party within 21 days after entry.” This change broadens
the type of notice that can preclude reopening the time
for appeal. The existing rule provides that only notice
from a party or from the clerk bars reopening. The new
language precludes reopening if the movant has re-
ceived notice from ‘‘the court.”

Subdivision (b). Two substantive changes are made in
what will be paragraph (b)(4). The current rule permits
an extension of time to file a notice of appeal if there
is a ‘‘showing of excusable neglect.” First, the rule is
amended to permit a court to extend the time for ‘‘good
cause’” as well as for excusable neglect. Rule 4(a) per-
mits extensions for both reasons in civil cases and the
Advisory Committee believes that ‘‘good cause’ should
be sufficient in criminal cases as well. The amendment
does not limit extensions for good cause to instances in
which the motion for extension of time is filed before
the original time has expired. The rule gives the dis-
trict court discretion to grant extensions for good
cause whenever the court believes it appropriate to do
so provided that the extended period does not exceed 30
days after the expiration of the time otherwise pre-
scribed by Rule 4(b). Second, paragraph (b)(4) is amend-
ed to require only a ‘‘finding”’ of excusable neglect or
good cause and not a ‘‘showing’ of them. Because the
rule authorizes the court to provide an extension with-
out a motion, a ‘‘showing’’ is obviously not required; a
“finding”’ is sufficient.
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Subdivision (c). Substantive amendments are made in
this subdivision. The current rule provides that if an
inmate confined in an institution files a notice of ap-
peal by depositing it in the institution’s internal mail
system, the notice is timely filed if deposited on or be-
fore the last day for filing. Some institutions have spe-
cial internal mail systems for handling legal mail; such
systems often record the date of deposit of mail by an
inmate, the date of delivery of mail to an inmate, etc.
The Advisory Committee amends the rule to require an
inmate to use the system designed for legal mail, if
there is one, in order to receive the benefit of this sub-
division.

When an inmate uses the filing method authorized by
subdivision (c), the current rule provides that the time
for other parties to appeal begins to run from the date
the district court ‘‘receives’ the inmate’s notice of ap-
peal. The rule is amended so that the time for other
parties begins to run when the district court ‘‘dockets’
the inmate’s appeal. A court may ‘‘receive’ a paper
when its mail is delivered to it even if the mail is not
processed for a day or two, making the date of receipt
uncertain. ‘‘Docketing’ is an easily identified event.
The change eliminates uncertainty. Paragraph (c)(3) is
further amended to make it clear that the time for the
government to file its appeal runs from the later of the
entry of the judgment or order appealed from or the
district court’s docketing of a defendant’s notice filed
under this paragraph (c).

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Subdivision (a)(1)(C). The federal courts of appeals
have reached conflicting conclusions about whether an
appeal from an order granting or denying an applica-
tion for a writ of error coram nobis is governed by the
time limitations of Rule 4(a) (which apply in civil
cases) or by the time limitations of Rule 4(b) (which
apply in criminal cases). Compare United States v. Craig,
907 F.2d 653, 655-57, amended 919 F.2d 57 (7th Cir. 1990);
United States v. Cooper, 876 F.2d 1192, 1193-94 (5th Cir.
1989); and United States v. Keogh, 391 F.2d 138, 140 (2d Cir.
1968) (applying the time limitations of Rule 4(a)); with
Yasui v. United States, 772 F.2d 1496, 1498-99 (9th Cir.
1985); and United States v. Mills, 430 F.2d 526, 527-28 (8th
Cir. 1970) (applying the time limitations of Rule 4(b)).
A new part (C) has been added to Rule 4(a)(1) to resolve
this conflict by providing that the time limitations of
Rule 4(a) will apply.

Subsequent to the enactment of Fed. R. Civ. P. 60(b)
and 28 U.S.C. §2255, the Supreme Court has recognized
the continued availability of a writ of error coram nobis
in at least one narrow circumstance. In 1954, the Court
permitted a litigant who had been convicted of a crime,
served his full sentence, and been released from prison,
but who was continuing to suffer a legal disability on
account of the conviction, to seek a writ of error coram
nobis to set aside the conviction. United States v. Mor-
gan, 346 U.S. 502 (1954). As the Court recognized, in the
Morgan situation an application for a writ of error
coram nobis ‘‘is of the same general character as [a mo-
tion] under 28 U.S.C. §2255.” Id. at 506 n.4. Thus, it
seems appropriate that the time limitations of Rule
4(a), which apply when a district court grants or denies
relief under 28 U.S.C. §2255, should also apply when a
district court grants or denies a writ of error coram
nobis. In addition, the strong public interest in the
speedy resolution of criminal appeals that is reflected
in the shortened deadlines of Rule 4(b) is not present in
the Morgan situation, as the party seeking the writ of
error coram nobis has already served his or her full sen-
tence.

Notwithstanding Morgan, it is not clear whether the
Supreme Court continues to believe that the writ of
error coram nobis is available in federal court. In civil
cases, the writ has been expressly abolished by Fed. R.
Civ. P. 60(b). In criminal cases, the Supreme Court has
recently stated that it has become ‘‘‘difficult to con-
ceive of a situation’” in which the writ ‘“ ‘would be nec-
essary or appropriate.’’’ Carlisle v. United States, 517
U.S. 416, 429 (1996) (quoting United States v. Smith, 331
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U.S. 469, 475 n.4 (1947)). The amendment to Rule 4(a)(1)
is not intended to express any view on this issue; rath-
er, it is merely meant to specify time limitations for
appeals.

Rule 4(a)(1)(C) applies only to motions that are in
substance, and not merely in form, applications for
writs of error coram nobis. Litigants may bring and
label as applications for a writ of error coram mnobis
what are in reality motions for a new trial under Fed.
R. Crim. P. 33 or motions for correction or reduction of
a sentence under Fed. R. Crim. P. 35. In such cases, the
time limitations of Rule 4(b), and not those of Rule
4(a), should be enforced.

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment or to the Committee Note.

Subdivision (a)(4)(4)(vi). Rule 4(a)(4)(A)(vi) has been
amended to remove a parenthetical that directed that
the 10-day deadline be ‘‘computed using Federal Rule of
Civil Procedure 6(a).”” That parenthetical has become
superfluous because Rule 26(a)(2) has been amended to
require that all deadlines under 11 days be calculated as
they are under Fed. R. Civ. P. 6(a).

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment or to the Committee Note.

Subdivision (a)(5)(A)(ii). Rule 4(a)(b)(A) permits the
district court to extend the time to file a notice of ap-
peal if two conditions are met. First, the party seeking
the extension must file its motion no later than 30 days
after the expiration of the time originally prescribed
by Rule 4(a). Second, the party seeking the extension
must show either excusable neglect or good cause. The
text of Rule 4(a)(5)(A) does not distinguish between mo-
tions filed prior to the expiration of the original dead-
line and those filed after the expiration of the original
deadline. Regardless of whether the motion is filed be-
fore or during the 30 days after the original deadline ex-
pires, the district court may grant an extension if a
party shows either excusable neglect or good cause.

Despite the text of Rule 4(a)(5)(A), most of the courts
of appeals have held that the good cause standard ap-
plies only to motions brought prior to the expiration of
the original deadline and that the excusable neglect
standard applies only to motions brought during the 30
days following the expiration of the original deadline.
See Pontarelli v. Stone, 930 F.2d 104, 109-10 (1st Cir. 1991)
(collecting cases from the Second, Fifth, Sixth, Sev-
enth, Eighth, Ninth, and Eleventh Circuits). These
courts have relied heavily upon the Advisory Commit-
tee Note to the 1979 amendment to Rule 4(a)(5). But the
Advisory Committee Note refers to a draft of the 1979
amendment that was ultimately rejected. The rejected
draft directed that the good cause standard apply only
to motions filed prior to the expiration of the original
deadline. Rule 4(a)(5), as actually amended, did not. See
16A CHARLES ALAN WRIGHT, ET AL., FEDERAL PRACTICE
AND PROCEDURE §3950.3, at 148-49 (2d ed. 1996).

The failure of the courts of appeals to apply Rule
4(a)(5)(A) as written has also created tension between
that rule and Rule 4(b)(4). As amended in 1998, Rule
4(b)(4) permits the district court to extend the time for
filing a notice of appeal in a criminal case for an addi-
tional 30 days upon a finding of excusable neglect or
good cause. Both Rule 4(b)(4) and the Advisory Commit-
tee Note to the 1998 amendment make it clear that an
extension can be granted for either excusable neglect
or good cause, regardless of whether a motion for an ex-
tension is filed before or during the 30 days following
the expiration of the original deadline.

Rule 4(a)(5)(A)(ii) has been amended to correct this
misunderstanding and to bring the rule in harmony in
this respect with Rule 4(b)(4). A motion for an exten-
sion filed prior to the expiration of the original dead-
line may be granted if the movant shows either excus-
able neglect or good cause. Likewise, a motion for an
extension filed during the 30 days following the expira-
tion of the original deadline may be granted if the mov-
ant shows either excusable neglect or good cause.

The good cause and excusable neglect standards have
‘‘different domains.”” Lorenzen v. Employees Retirement
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Plan, 896 F.2d 228, 232 (7th Cir. 1990). They are not inter-
changeable, and one is not inclusive of the other. The
excusable neglect standard applies in situations in
which there is fault; in such situations, the need for an
extension is usually occasioned by something within
the control of the movant. The good cause standard ap-
plies in situations in which there is no fault—excusable
or otherwise. In such situations, the need for an exten-
sion is usually occasioned by something that is not
within the control of the movant.

Thus, the good cause standard can apply to motions
brought during the 30 days following the expiration of
the original deadline. If, for example, the Postal Serv-
ice fails to deliver a notice of appeal, a movant might
have good cause to seek a post-expiration extension. It
may be unfair to make such a movant prove that its
‘“‘neglect’” was excusable, given that the movant may
not have been neglectful at all. Similarly, the excus-
able neglect standard can apply to motions brought
prior to the expiration of the original deadline. For ex-
ample, a movant may bring a pre-expiration motion for
an extension of time when an error committed by the
movant makes it unlikely that the movant will be able
to meet the original deadline.

Changes Made After Publication and Comments. No
changes were made to the text of the proposed amend-
ment. The stylistic changes to the Committee Note
suggested by Judge Newman were adopted. In addition,
two paragraphs were added at the end of the Committee
Note to clarify the difference between the good cause
and excusable neglect standards.

Subdivision (a)(7). Several circuit splits have arisen
out of uncertainties about how Rule 4(a)(7)’s definition
of when a judgment or order is ‘‘entered” interacts
with the requirement in Fed. R. Civ. P. 58 that, to be
“‘effective,” a judgment must be set forth on a separate
document. Rule 4(a)(7) and Fed. R. Civ. P. 58 have been
amended to resolve those splits.

1. The first circuit split addressed by the amendments
to Rule 4(a)(7) and Fed. R. Civ. P. 58 concerns the ex-
tent to which orders that dispose of post-judgment mo-
tions must be set forth on separate documents. Under
Rule 4(a)(4)(A), the filing of certain post-judgment mo-
tions tolls the time to appeal the underlying judgment
until the ‘“‘entry’’ of the order disposing of the last such
remaining motion. Courts have disagreed about wheth-
er such an order must be set forth on a separate docu-
ment before it is treated as ‘‘entered.”’” This disagree-
ment reflects a broader dispute among courts about
whether Rule 4(a)(7) independently imposes a separate
document requirement (a requirement that is distinct
from the separate document requirement that is im-
posed by the Federal Rules of Civil Procedure
(“FRCP”)) or whether Rule 4(a)(7) instead incorporates
the separate document requirement as it exists in the
FRCP. Further complicating the matter, courts in the
former ‘‘camp’ disagree among themselves about the
scope of the separate document requirement that they
interpret Rule 4(a)(7) as imposing, and courts in the
latter ‘‘camp’ disagree among themselves about the
scope of the separate document requirement imposed
by the FRCP.

Rule 4(a)(7) has been amended to make clear that it
simply incorporates the separate document require-
ment as it exists in Fed. R. Civ. P. 58. If Fed. R. Civ.
P. 58 does not require that a judgment or order be set
forth on a separate document, then neither does Rule
4(a)(7); the judgment or order will be deemed entered
for purposes of Rule 4(a) when it is entered in the civil
docket. If Fed. R. Civ. P. 58 requires that a judgment or
order be set forth on a separate document, then so does
Rule 4(a)(7); the judgment or order will not be deemed
entered for purposes of Rule 4(a) until it is so set forth
and entered in the civil docket (with one important ex-
ception, described below).

In conjunction with the amendment to Rule 4(a)(7),
Fed. R. Civ. P. 58 has been amended to provide that or-
ders disposing of the post-judgment motions listed in
new Fed. R. Civ. P. 58(a)(1) (which post-judgment mo-
tions include, but are not limited to, the post-judgment
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motions that can toll the time to appeal under Rule
4(a)(4)(A)) do not have to be set forth on separate docu-
ments. See Fed. R. Civ. P. 58(a)(1). Thus, such orders are
entered for purposes of Rule 4(a) when they are entered
in the civil docket pursuant to Fed. R. Civ. P. 79(a). See
Rule 4(a)(T)(A)(D).

2. The second circuit split addressed by the amend-
ments to Rule 4(a)(7) and Fed. R. Civ. P. 58 concerns the
following question: When a judgment or order is re-
quired to be set forth on a separate document under
Fed. R. Civ. P. 58 but is not, does the time to appeal the
judgment or order—or the time to bring post-judgment
motions, such as a motion for a new trial under Fed. R.
Civ. P. 59—ever begin to run? According to every cir-
cuit except the First Circuit, the answer is ‘‘no.” The
First Circuit alone holds that parties will be deemed to
have waived their right to have a judgment or order en-
tered on a separate document three months after the
judgment or order is entered in the civil docket. See
Fiore v. Washington County Community Mental Health
Ctr., 960 F.2d 229, 236 (1st Cir. 1992) (en banc). Other cir-
cuits have rejected this cap as contrary to the relevant
rules. See, e.g., United States v. Haynes, 1568 F.3d 1327, 1331
(D.C. Cir. 1998); Hammack v. Baroid Corp., 142 F.3d 266,
269-70 (5th Cir. 1998); Rubin v. Schottenstein, Zox & Dunn,
110 F.3d 1247, 1253 n.4 (6th Cir. 1997), vacated on other
grounds, 143 F.3d 263 (6th Cir. 1998) (en banc). However,
no court has questioned the wisdom of imposing such a
cap as a matter of policy.

Both Rule 4(a)(7)(A) and Fed. R. Civ. P. 568 have been
amended to impose such a cap. Under the amendments,
a judgment or order is generally treated as entered
when it is entered in the civil docket pursuant to Fed.
R. Civ. P. 79(a). There is one exception: When Fed. R.
Civ. P. 58(a)(1) requires the judgment or order to be set
forth on a separate document, that judgment or order
is not treated as entered until it is set forth on a sepa-
rate document (in addition to being entered in the civil
docket) or until the expiration of 150 days after its
entry in the civil docket, whichever occurs first. This
cap will ensure that parties will not be given forever to
appeal (or to bring a post-judgment motion) when a
court fails to set forth a judgment or order on a sepa-
rate document in violation of Fed. R. Civ. P. 58(a)(1).

3. The third circuit split—this split addressed only by
the amendment to Rule 4(a)(7)—concerns whether the
appellant may waive the separate document require-
ment over the objection of the appellee. In Bankers
Trust Co. v. Mallis, 435 U.S. 381, 387 (1978) (per curiam),
the Supreme Court held that the ‘‘parties to an appeal
may waive the separate-judgment requirement of Rule
58.”” Specifically, the Supreme Court held that when a
district court enters an order and ‘‘clearly evidence[s]
its intent that the . . . order . . . represent[s] the final
decision in the case,”” the order is a ‘‘final decision’ for
purposes of 28 U.S.C. §1291, even if the order has not
been set forth on a separate document for purposes of
Fed. R. Civ. P. 58. Id. Thus, the parties can choose to
appeal without waiting for the order to be set forth on
a separate document.

Courts have disagreed about whether the consent of
all parties is necessary to waive the separate document
requirement. Some circuits permit appellees to object
to attempted Mallis waivers and to force appellants to
return to the trial court, request that judgment be set
forth on a separate document, and appeal a second
time. See, e.g., Selletti v. Carey, 173 F.3d 104, 109-10 (2d
Cir. 1999); Williams v. Borg, 139 F.3d 737, 739-40 (9th Cir.
1998); Silver Star Enters., Inc. v. M/V Saramacca, 19 F.3d
1008, 1013 (bth Cir. 1994). Other courts disagree and per-
mit Mallis waivers even if the appellee objects. See, e.g.,
Haynes, 1568 F.3d at 1331; Miller v. Artistic Cleaners, 153
F.3d 781, 783-84 (Tth Cir. 1998); Alvord-Polk, Inc. v. F.
Schumacher & Co., 37 F.3d 996, 1006 n.8 (3d Cir. 1994).

New Rule 4(a)(7)(B) is intended both to codify the Su-
preme Court’s holding in Mallis and to make clear that
the decision whether to waive the requirement that the
judgment or order be set forth on a separate document
is the appellant’s alone. It is, after all, the appellant
who needs a clear signal as to when the time to file a
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notice of appeal has begun to run. If the appellant
chooses to bring an appeal without waiting for the
judgment or order to be set forth on a separate docu-
ment, then there is no reason why the appellee should
be able to object. All that would result from honoring
the appellee’s objection would be delay.

4. The final circuit split addressed by the amendment
to Rule 4(a)(7) concerns the question whether an appel-
lant who chooses to waive the separate document re-
quirement must appeal within 30 days (60 days if the
government is a party) from the entry in the civil
docket of the judgment or order that should have been
set forth on a separate document but was not. In Town-
send v. Lucas, 745 F.2d 933 (6th Cir. 1984), the district
court dismissed a 28 U.S.C. §2254 action on May 6, 1983,
but failed to set forth the judgment on a separate docu-
ment. The plaintiff appealed on January 10, 1984. The
Fifth Circuit dismissed the appeal, reasoning that, if
the plaintiff waived the separate document require-
ment, then his appeal would be from the May 6 order,
and if his appeal was from the May 6 order, then it was
untimely under Rule 4(a)(1). The Fifth Circuit stressed
that the plaintiff could return to the district court,
move that the judgment be set forth on a separate doc-
ument, and appeal from that judgment within 30 days.
Id. at 934. Several other cases have embraced the Town-
send approach. See, e.g., Armstrong v. Ahitow, 36 F.3d 574,
575 (Tth Cir. 1994) (per curiam); Hughes v. Halifax County
Sch. Bd., 823 F.2d 832, 835-36 (4th Cir. 1987); Harris v.
McCarthy, 790 F.2d 753, 756 n.1 (9th Cir. 1986).

Those cases are in the distinct minority. There are
numerous cases in which courts have heard appeals
that were not filed within 30 days (60 days if the gov-
ernment was a party) from the judgment or order that
should have been set forth on a separate document but
was not. See, e.g., Haynes, 158 F.3d at 1330-31; Clough v.
Rush, 959 F.2d 182, 186 (10th Cir. 1992); McCalden v. Cali-
fornia Library Ass’n, 955 F.2d 1214, 1218-19 (9th Cir. 1990).
In the view of these courts, the remand in Townsend
was ‘‘precisely the purposeless spinning of wheels ab-
jured by the Court in the [Mallis] case.”” 15B CHARLES
ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCE-
DURE §3915, at 259 n.8 (3d ed. 1992).

The Committee agrees with the majority of courts
that have rejected the Townsend approach. In drafting
new Rule 4(a)(7)(B), the Committee has been careful to
avoid phrases such as ‘‘otherwise timely appeal’ that
might imply an endorsement of Townsend.

Changes Made After Publication and Comments. No
changes were made to the text of proposed Rule
4(a)(7T)(B) or to the third or fourth numbered sections of
the Committee Note, except that, in several places, ref-
erences to a judgment being ‘‘entered’ on a separate
document were changed to references to a judgment
being ‘‘set forth’ on a separate document. This was to
maintain stylistic consistency. The appellate rules and
the civil rules consistently refer to ‘‘entering” judg-
ments on the civil docket and to ‘‘setting forth” judg-
ments on separate documents.

Two major changes were made to the text of proposed
Rule 4(a)(7)(A)—one substantive and one stylistic. The
substantive change was to increase the ‘‘cap’ from 60
days to 150 days. The Appellate Rules Committee and
the Civil Rules Committee had to balance two concerns
that are implicated whenever a court fails to enter its
final decision on a separate document. On the one hand,
potential appellants need a clear signal that the time
to appeal has begun to run, so that they do not un-
knowingly forfeit their rights. On the other hand, the
time to appeal cannot be allowed to run forever. A
party who receives no notice whatsoever of a judgment
has only 180 days to move to reopen the time to appeal
from that judgment. See Rule 4(a)(6)(A). It hardly seems
fair to give a party who does receive notice of a judg-
ment an unlimited amount of time to appeal, merely
because that judgment was not set forth on a separate
piece of paper. Potential appellees and the judicial sys-
tem need some limit on the time within which appeals
can be brought.

The 150-day cap properly balances these two con-
cerns. When an order is not set forth on a separate doc-
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ument, what signals litigants that the order is final
and appealable is a lack of further activity from the
court. A 60-day period of inactivity is not sufficiently
rare to signal to litigants that the court has entered its
last order. By contrast, 150 days of inactivity is much
less common and thus more clearly signals to litigants
that the court is done with their case.

The major stylistic change to Rule 4(a)(7) requires
some explanation. In the published draft, proposed Rule
4(a)(T)(A) provided that ‘‘[a] judgment or order is en-
tered for purposes of this Rule 4(a) when it is entered
for purposes of Rule 58(b) of the Federal Rules of Civil
Procedure.” In other words, Rule 4(a)(7)(A) told readers
to look to FRCP 58(b) to ascertain when a judgment is
entered for purposes of starting the running of time to
appeal. Sending appellate lawyers to the civil rules to
discover when time began to run for purposes of the ap-
pellate rules was itself somewhat awkward, but it was
made more confusing by the fact that, when readers
went to proposed FRCP 58(b), they found this introduc-
tory clause: ‘‘Judgment is entered for purposes of Rules
50, 52, 54(d)(2)(B), 59, 60, and 62 when . . .”

This introductory clause was confusing for both ap-
pellate lawyers and trial lawyers. It was confusing for
appellate lawyers because Rule 4(a)(7) informed them
that FRCP 58(b) would tell them when the time begins
to run for purposes of the appellate rules, but when they
got to FRCP 58(b) they found a rule that, by its terms,
dictated only when the time begins to run for purposes
of certain civil rules. The introductory clause was con-
fusing for trial lawyers because FRCP 58(b) described
when judgment is entered for some purposes under the
civil rules, but then was completely silent about when
judgment is entered for other purposes.

To avoid this confusion, the Civil Rules Committee,
on the recommendation of the Appellate Rules Com-
mittee, changed the introductory clause in FRCP 58(b)
to read simply: ‘‘Judgment is entered for purposes of
these Rules when . . . .” In addition, Rule 4(a)(7)(A) was
redrafted [A redraft of Rule 4(a)(7) was faxed to mem-
bers of the Appellate Rules Committee two weeks after
our meeting in New Orleans. The Committee consented
to the redraft without objection.] so that the triggering
events for the running of the time to appeal (entry in
the civil docket, and being set forth on a separate docu-
ment or passage of 150 days) were incorporated directly
into Rule 4(a)(7), rather than indirectly through a ref-
erence to FRCP 58(b). This eliminates the need for ap-
pellate lawyers to examine Rule 58(b) and any chance
that Rule 58(b)’s introductory clause (even as modified)
might confuse them.

We do not believe that republication of Rule 4(a)(7) or
FRCP 58 is necessary. In substance, rewritten Rule
4(a)(T)(A) and FRCP 58(b) operate identically to the
published versions, except that the 60-day cap has been
replaced with a 150-day cap—a change that was sug-
gested by some of the commentators and that makes
the cap more forgiving.

Subdivision (b)(5). Federal Rule of Criminal Procedure
35(a) permits a district court, acting within 7 days after
the imposition of sentence, to correct an erroneous sen-
tence in a criminal case. Some courts have held that
the filing of a motion for correction of a sentence sus-
pends the time for filing a notice of appeal from the
judgment of conviction. See, e.g., United States v.
Carmouche, 138 F.3d 1014, 1016 (bth Cir. 1998) (per cu-
riam); United States v. Morillo, 8 F.3d 864, 869 (1st Cir.
1993). Those courts establish conflicting timetables for
appealing a judgment of conviction after the filing of a
motion to correct a sentence. In the First Circuit, the
time to appeal is suspended only for the period provided
by Fed. R. Crim. P. 35(a) for the district court to cor-
rect a sentence; the time to appeal begins to run again
once 7 days have passed after sentencing, even if the
motion is still pending. By contrast, in the Fifth Cir-
cuit, the time to appeal does not begin to run again
until the district court actually issues an order dispos-
ing of the motion.

Rule 4(b)(5) has been amended to eliminate the incon-
sistency concerning the effect of a motion to correct a



Rule 4

sentence on the time for filing a notice of appeal. The
amended rule makes clear that the time to appeal con-
tinues to run, even if a motion to correct a sentence is
filed. The amendment is consistent with Rule
4(b)(3)(A), which lists the motions that toll the time to
appeal, and notably omits any mention of a Fed. R.
Crim. P. 35(a) motion. The amendment also should pro-
mote certainty and minimize the likelihood of confu-
sion concerning the time to appeal a judgment of con-
viction.

If a district court corrects a sentence pursuant to
Fed. R. Crim. P. 35(a), the time for filing a notice of ap-
peal of the corrected sentence under Rule 4(b)(1) would
begin to run when the court enters a new judgment re-
flecting the corrected sentence.

Changes Made After Publication and Comments. The ref-
erence to Federal Rule of Criminal Procedure 35(c) was
changed to Rule 35(a) to reflect the pending amend-
ment of Rule 35. The proposed amendment to Criminal
Rule 35, if approved, will take effect at the same time
that the proposed amendment to Appellate Rule 4 will
take effect, if approved.

COMMITTEE NOTES ON RULES—2005 AMENDMENT

Rule 4(a)(6) has permitted a district court to reopen
the time to appeal a judgment or order upon finding
that four conditions were satisfied. First, the district
court had to find that the appellant did not receive no-
tice of the entry of the judgment or order from the dis-
trict court or any party within 21 days after the judg-
ment or order was entered. Second, the district court
had to find that the appellant moved to reopen the
time to appeal within 7 days after the appellant re-
ceived notice of the entry of the judgment or order.
Third, the district court had to find that the appellant
moved to reopen the time to appeal within 180 days
after the judgment or order was entered. Finally, the
district court had to find that no party would be preju-
diced by the reopening of the time to appeal.

Rule 4(a)(6) has been amended to specify more clearly
what type of ‘“‘notice” of the entry of a judgment or
order precludes a party from later moving to reopen
the time to appeal. In addition, Rule 4(a)(6) has been
amended to address confusion about what type of ‘“no-
tice” triggers the 7-day period to bring a motion to re-
open. Finally, Rule 4(a)(6) has been reorganized to set
forth more logically the conditions that must be met
before a district court may reopen the time to appeal.

Subdivision (a)(6)(A). Former subdivision (a)(6)(B) has
been redesignated as subdivision (a)(6)(A), and one sub-
stantive change has been made. As amended, the sub-
division will preclude a party from moving to reopen
the time to appeal a judgment or order only if the
party receives (within 21 days) formal notice of the
entry of that judgment or order under Civil Rule 77(d).
No other type of notice will preclude a party.

The reasons for this change take some explanation.
Prior to 1998, former subdivision (a)(6)(B) permitted a
district court to reopen the time to appeal if it found
‘“‘that a party entitled to notice of the entry of a judg-
ment or order did not receive such notice from the
clerk or any party within 21 days of its entry.” The
rule was clear that the ‘‘notice” to which it referred
was the notice required under Civil Rule 77(d), which
must be served by the clerk pursuant to Civil Rule 5(b)
and may also be served by a party pursuant to that
same rule. In other words, prior to 1998, former subdivi-
sion (a)(6)(B) was clear that, if a party did not receive
formal notice of the entry of a judgment or order under
Civil Rule 77(d), that party could later move to reopen
the time to appeal (assuming that the other require-
ments of subdivision (a)(6) were met).

In 1998, former subdivision (a)(6)(B) was amended to
change the description of the type of notice that would
preclude a party from moving to reopen. As a result of
the amendment, former subdivision (a)(6)(B) no longer
referred to the failure of the moving party to receive
‘“‘such notice’’—that is, the notice required by Civil
Rule 77(d)—but instead referred to the failure of the
moving party to receive ‘‘the notice.” And former sub-
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division (a)(6)(B) no longer referred to the failure of the
moving party to receive notice from ‘‘the clerk or any
party,” both of whom are explicitly mentioned in Civil
Rule 77(d). Rather, former subdivision (a)(6)(B) referred
to the failure of the moving party to receive notice
from ‘‘the district court or any party.”

The 1998 amendment meant, then, that the type of
notice that precluded a party from moving to reopen
the time to appeal was no longer limited to Civil Rule
77(d) notice. Under the 1998 amendment, some type of
notice, in addition to Civil Rule 77(d) notice, precluded
a party. But the text of the amended rule did not make
clear what type of notice qualified. This was an invita-
tion for litigation, confusion, and possible circuit
splits.

To avoid such problems, former subdivision
(a)(6)(B)—new subdivision (a)(6)(A)—has been amended
to restore its pre-1998 simplicity. Under new subdivi-
sion (a)(6)(A), if the court finds that the moving party
was not notified under Civil Rule 77(d) of the entry of
the judgment or order that the party seeks to appeal
within 21 days after that judgment or order was en-
tered, then the court is authorized to reopen the time
to appeal (if all of the other requirements of subdivi-
sion (a)(6) are met). Because Civil Rule 77(d) requires
that notice of the entry of a Judgment or order be for-
mally served under Civil Rule 5(b), any notice that is
not so served will not operate to preclude the reopening
of the time to appeal under new subdivision (a)(6)(A).

Subdivision (a)(6)(B). Former subdivision (a)(6)(A) re-
quired a party to move to reopen the time to appeal
“within 7 days after the moving party receives notice
of the entry [of the judgment or order sought to be ap-
pealed].” Former subdivision (a)(6)(A) has been redesig-
nated as subdivision (a)(6)(B), and one important sub-
stantive change has been made: The subdivision now
makes clear that only formal notice of the entry of a
judgment or order under Civil Rule 77(d) will trigger
the 7-day period to move to reopen the time to appeal.

The circuits have been split over what type of ‘‘no-
tice” is sufficient to trigger the 7-day period. The ma-
jority of circuits that addressed the question held that
only written notice was sufficient, although nothing in
the text of the rule suggested such a limitation. See,
e.g., Bass v. United States Dep’t of Agric., 211 F.3d 959, 963
(5th Cir. 2000). By contrast, the Ninth Circuit held that
while former subdivision (a)(6)(A) did not require writ-
ten notice, ‘‘the quality of the communication [had to]
rise to the functional equivalent of written notice.”
Nguyen v. Southwest Leasing & Rental, Inc., 282 F.3d 1061,
1066 (9th Cir. 2002). Other circuits suggested in dicta
that former subdivision (a)(6)(A) required only ‘‘actual
notice,”” which, presumably, could have included oral
notice that was not ‘‘the functional equivalent of writ-
ten notice.” See, e.g., Lowry v. McDonnell Douglas Corp.,
211 F.3d 457, 464 (8th Cir. 2000). And still other circuits
read into former subdivision (a)(6)(A) restrictions that
appeared only in former subdivision (a)(6)(B) (such as
the requirement that notice be received ‘‘from the dis-
trict court or any party,” see Benavides v. Bureau of
Prisons, 79 F.3d 1211, 1214 (D.C. Cir. 1996)) or that ap-
peared in neither former subdivision (a)(6)(A) nor
former subdivision (a)(6)(B) (such as the requirement
that notice be served in the manner prescribed by Civil
Rule 5, see Ryan v. First Unum Life Ins. Co., 174 F.3d 302,
304-05 (2d Cir. 1999)).

Former subdivision (a)(6)(A)—new subdivision
(a)(6)(B)—has been amended to resolve this circuit split
by providing that only formal notice of the entry of a
judgment or order under Civil Rule 77(d) will trigger
the 7-day period. Using Civil Rule 77(d) notice as the
trigger has two advantages: First, because Civil Rule
T7(d) is clear and familiar, circuit splits are unlikely to
develop over its meaning. Second, because Civil Rule
T7(d) notice must be served under Civil Rule 5(b), estab-
lishing whether and when such notice was provided
should generally not be difficult.

Using Civil Rule 77(d) notice to trigger the 7-day pe-
riod will not unduly delay appellate proceedings. Rule
4(a)(6) applies to only a small number of cases—cases in
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which a party was not notified of a judgment or order
by either the clerk or another party within 21 days
after entry. Even with respect to those cases, an appeal
cannot be brought more than 180 days after entry, no
matter what the circumstances. In addition, Civil Rule
77(d) permits parties to serve notice of the entry of a
judgment or order. The winning party can prevent Rule
4(a)(6) from even coming into play simply by serving
notice of entry within 21 days. Failing that, the win-
ning party can always trigger the 7-day deadline to
move to reopen by serving belated notice.

Changes Made After Publication and Comments. No
change was made to the text of subdivision (A)—regard-
ing the type of notice that precludes a party from later
moving to reopen the time to appeal—and only minor
stylistic changes were made to the Committee Note to
subdivision (A).

A substantial change was made to subdivision (B)—
regarding the type of notice that triggers the 7-day
deadline for moving to reopen the time to appeal.
Under the published version of subdivision (B), the 7-
day deadline would have been triggered when ‘‘the mov-
ing party receives or observes written notice of the
entry from any source.” The Committee was attempt-
ing to implement an ‘‘eyes/ears’ distinction: The 7-day
period was triggered when a party learned of the entry
of a judgment or order by reading about it (whether on
a piece of paper or a computer screen), but was not
triggered when a party merely heard about it.

Above all else, subdivision (B) should be clear and
easy to apply; it should neither risk opening another
circuit split over its meaning nor create the need for a
lot of factfinding by district courts. After considering
the public comments—and, in particular, the comments
of two committees of the California bar—the Commit-
tee decided that subdivision (B) could do better on both
counts. The published standard—‘‘receives or observes
written notice of the entry from any source’—was
awkward and, despite the guidance of the Committee
Note, was likely to give courts problems. Even if the
standard had proved to be sufficiently clear, district
courts would still have been left to make factual find-
ings about whether a particular attorney or party ‘‘re-
ceived” or ‘‘observed” notice that was written or elec-
tronic.

The Committee concluded that the solution sug-
gested by the California bar—using Civil Rule 77(d) no-
tice to trigger the 7-day period—made a lot of sense.
The standard is clear; no one doubts what it means to
be served with notice of the entry of judgment under
Civil Rule 77(d). The standard is also unlikely to give
rise to many factual disputes. Civil Rule 77(d) notice
must be formally served under Civil Rule 5(b), so estab-
lishing the presence or absence of such notice should be
relatively easy. And, for the reasons described in the
Committee Note, using Civil Rule 77(d) as the trigger
will not unduly delay appellate proceedings.

For these reasons, the Committee amended subdivi-
sion (B) so that the 7-day deadline will be triggered
only by notice of the entry of a judgment or order that
is served under Civil Rule 77(d). (Corresponding changes
were made to the Committee Note.) The Committee
does not believe that the amendment needs to be pub-
lished again for comment, as the issue of what type of
notice should trigger the 7-day deadline has already
been addressed by commentators, the revised version of
subdivision (B) is far more forgiving than the published
version, and it is highly unlikely that the revised ver-
sion will be found ambiguous in any respect.

COMMITTEE NOTES ON RULES—2009 AMENDMENT

Subdivision (a)(4)(B)(ii). Subdivision (a)(9)(B)@{i) is
amended to address problems that stemmed from the
adoption—during the 1998 restyling project—of lan-
guage referring to ‘‘a judgment altered or amended
upon’ a post-trial motion.

Prior to the restyling, subdivision (a)(4) instructed
that ‘‘[a]lppellate review of an order disposing of any of
[the post-trial motions listed in subdivision (a)(4)] re-
quires the party, in compliance with Appellate Rule
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3(c), to amend a previously filed notice of appeal. A
party intending to challenge an alteration or amend-
ment of the judgment shall file a notice, or amended
notice, of appeal within the time prescribed by this
Rule 4 measured from the entry of the order disposing
of the last such motion outstanding.” After the restyl-
ing, subdivision (a)(4)(B)(ii) provided: ‘‘A party intend-
ing to challenge an order disposing of any motion listed
in Rule 4(a)(4)(A), or a judgment altered or amended
upon such a motion, must file a notice of appeal, or an
amended notice of appeal—in compliance with Rule
3(c)—within the time prescribed by this Rule measured
from the entry of the order disposing of the last such
remaining motion.”

One court has explained that the 1998 amendment in-
troduced ambiguity into the Rule: ‘““The new formula-
tion could be read to expand the obligation to file an
amended notice to circumstances where the ruling on
the post-trial motion alters the prior judgment in an
insignificant manner or in a manner favorable to the
appellant, even though the appeal is not directed
against the alteration of the judgment.” Sorensen v.
City of New York, 413 F.3d 292, 296 n.2 (2d Cir. 2005). The
current amendment removes that ambiguous reference
to ‘“‘a judgment altered or amended upon’’ a post-trial
motion, and refers instead to ‘‘a judgment’s alteration
or amendment’ upon such a motion. Thus, subdivision
(a)(4)(B)(ii) requires a new or amended notice of appeal
when an appellant wishes to challenge an order dispos-
ing of a motion listed in Rule 4(a)(4)(A) or a judgment’s
alteration or amendment upon such a motion.

Changes Made After Publication and Comment. No
changes were made to the proposal as published. In-
stead, the Committee has added the commentators’
suggestions to its study agenda.

Subdivision (a)(4)(A)(vi). Subdivision (a)(4) provides
that certain timely post-trial motions extend the time
for filing an appeal. Lawyers sometimes move under
Civil Rule 60 for relief that is still available under an-
other rule such as Civil Rule 59. Subdivision
(a)(4)(A)(vi) provides for such eventualities by extend-
ing the time for filing an appeal so long as the Rule 60
motion is filed within a limited time. Formerly, the
time limit under subdivision (a)(4)(A)(vi) was 10 days,
reflecting the 10-day limits for making motions under
Civil Rules 50(b), 52(b), and 59. Subdivision (a)(4)(A)(vi)
now contains a 28-day limit to match the revisions to
the time limits in the Civil Rules.

Subdivision (a)(5)(C). The time set in the former rule
at 10 days has been revised to 14 days. See the Note to
Rule 26.

Subdivision (a)(6)(B). The time set in the former rule
at 7 days has been revised to 14 days. Under the time-
computation approach set by former Rule 26(a), 7
days’ always meant at least 9 days and could mean as
many as 11 or even 13 days. Under current Rule 26(a),
intermediate weekends and holidays are counted.
Changing the period from 7 to 14 days offsets the
change in computation approach. See the Note to Rule
26.

Subdivisions (b)(1)(A) and (b)(3)(A). The times set in
the former rule at 10 days have been revised to 14 days.
See the Note to Rule 26.

COMMITTEE NOTES ON RULES—2010 AMENDMENT

Subdivision (a)(7). Subdivision (a)(7) is amended to re-
flect the renumbering of Civil Rule 58 as part of the
2007 restyling of the Civil Rules. References to Civil
Rule 58(a)(1)”’ are revised to refer to Civil Rule
‘“68(a).”” No substantive change is intended.

The amendments are technical and conforming. In
accordance with established Judicial Conference proce-
dures they were not published for public comment.

COMMITTEE NOTES ON RULES—2011 AMENDMENT

Subdivision (a)(1)(B). Rule 4(a)(1)(B) has been amended
to make clear that the 60-day appeal period applies in
cases in which an officer or employee of the United
States is sued in an individual capacity for acts or
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omissions occurring in connection with duties per-
formed on behalf of the United States. (A concurrent
amendment to Rule 40(a)(1) makes clear that the 45-day
period to file a petition for panel rehearing also applies
in such cases.)

The amendment to Rule 4(a)(1)(B) is consistent with
a 2000 amendment to Civil Rule 12(a)(3), which specified
an extended 60-day period to respond to complaints
when ‘‘[a] United States officer or employee [is] sued in
an individual capacity for an act or omission occurring
in connection with duties performed on the United
States’ behalf.”” The Committee Note to the 2000
amendment explained: ‘‘Time is needed for the United
States to determine whether to provide representation
to the defendant officer or employee. If the United
States provides representation, the need for an ex-
tended answer period is the same as in actions against
the United States, a United States agency, or a United
States officer sued in an official capacity.”” The same
reasons justify providing additional time to the Solici-
tor General to decide whether to file an appeal.

However, because of the greater need for clarity of
application when appeal rights are at stake, the amend-
ment to Rule 4(a)(1)(B), and the corresponding legisla-
tive amendment to 28 U.S.C. §2107 that is simulta-
neously proposed, include safe harbor provisions that
parties can readily apply and rely upon. Under new sub-
division 4(a)(1)(B)(iv), a case automatically qualifies for
the 60-day appeal period if (1) a legal officer of the
United States has appeared in the case, in an official
capacity, as counsel for the current or former officer or
employee and has not withdrawn the appearance at the
time of the entry of the judgment or order appealed
from or (2) a legal officer of the United States appears
on the notice of appeal as counsel, in an official capac-
ity, for the current or former officer or employee.
There will be cases that do not fall within either safe
harbor but that qualify for the longer appeal period. An
example would be a case in which a federal employee is
sued in an individual capacity for an act occurring in
connection with federal duties and the United States
does not represent the employee either when the judg-
ment is entered or when the appeal is filed but the
United States pays for private counsel for the em-
ployee.

Changes Made After Publication and Comment. The
Committee made two changes to the proposal after
publication and comment.

First, the Committee inserted the words ‘‘current or
former” before ‘‘United States officer or employee.”’
This insertion causes the text of the proposed Rule to
diverge slightly from that of Civil Rules 4(i)(3) and
12(a)(3), which refer simply to ‘‘a United States officer
or employee [etc.].” This divergence, though, is only
stylistic. The 2000 Committee Notes to Civil Rules
4(1)(3) and 12(a)(3) make clear that those rules are in-
tended to encompass former as well as current officers
or employees. It is desirable to make this clarification
in the text of Rule 4(a)(1) because that Rule’s appeal
time periods are jurisdictional.

Second, the Committee added, at the end of Rule
4(a)(1)(B)(iv), the following new language: ‘“—including
all instances in which the United States represents
that person when the judgment or order is entered or
files the appeal for that person.” During the public
comment period, concerns were raised that a party
might rely on the longer appeal period, only to risk the
appeal being held untimely by a court that later con-
cluded that the relevant act or omission had not actu-
ally occurred in connection with federal duties. The
Committee decided to respond to this concern by add-
ing two safe harbor provisions. These provisions make
clear that the longer appeal periods apply in any case
where the United States either represents the officer or
employee at the time of entry of the relevant judgment
or files the notice of appeal on the officer or employee’s
behalf.

REFERENCES IN TEXT

The Federal Rules of Civil Procedure, referred to in
subd. (a)(4), (6), and (7), are set out in this Appendix.
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The Federal Rules of Criminal Procedure, referred to
in subd. (b)(3), (b), are set out in the Appendix to Title
18, Crimes and Criminal Procedure.

AMENDMENT BY PUBLIC LAW

1988—Subd. (b). Pub. L. 100-690 inserted ‘(i) and ‘‘or
(ii) a notice of appeal by the Government’ in first sen-
tence, and ‘“(i)”’ and ‘‘or (ii) a notice of appeal by any
defendant” in fifth sentence.

Rule 5. Appeal by Permission

(a) PETITION FOR PERMISSION TO APPEAL.

(1) To request permission to appeal when an
appeal is within the court of appeals’ discre-
tion, a party must file a petition for permis-
sion to appeal. The petition must be filed with
the circuit clerk with proof of service on all
other parties to the district-court action.

(2) The petition must be filed within the
time specified by the statute or rule authoriz-
ing the appeal or, if no such time is specified,
within the time provided by Rule 4(a) for filing
a notice of appeal.

(3) If a party cannot petition for appeal un-
less the district court first enters an order
granting permission to do so or stating that
the necessary conditions are met, the district
court may amend its order, either on its own
or in response to a party’s motion, to include
the required permission or statement. In that
event, the time to petition runs from entry of
the amended order.

(b) CONTENTS OF THE PETITION; ANSWER OR
CROSS-PETITION; ORAL ARGUMENT.
(1) The petition must include the following:

(A) the facts necessary to understand the
question presented;

(B) the question itself;

(C) the relief sought;

(D) the reasons why the appeal should be
allowed and is authorized by a statute or
rule; and

(E) an attached copy of:

(i) the order, decree, or judgment com-
plained of and any related opinion or
memorandum, and

(ii) any order stating the district court’s
permission to appeal or finding that the
necessary conditions are met.

(2) A party may file an answer in opposition
or a cross-petition within 10 days after the pe-
tition is served.

(3) The petition and answer will be submit-
ted without oral argument unless the court of
appeals orders otherwise.

(c) FOrRM OF PAPERS; NUMBER OF COPIES. All
papers must conform to Rule 32(c)(2). Except by
the court’s permission, a paper must not exceed
20 pages, exclusive of the disclosure statement,
the proof of service, and the accompanying doc-
uments required by Rule 5(b)(1)(E). An original
and 3 copies must be filed unless the court re-
quires a different number by local rule or by
order in a particular case.

(d) GRANT OF PERMISSION; FEES; COST BOND;
FILING THE RECORD.

(1) Within 14 days after the entry of the
order granting permission to appeal, the ap-
pellant must:

(A) pay the district clerk all required fees;
and
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