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Section 993f, Pub. L. 93-203, title VIII, §807, as added
Pub. L. 95-93, title I, §101, Aug. 5, 1977, 91 Stat. 631, re-
lated to an annual report to President and Congress.

Section 993g, Pub. L. 93-203, title VIII, §808, as added
Pub. L. 95-93, title I, §101, Aug. 5, 1977, 91 Stat. 631, re-
lated to prohibition concerning discrimination.

Section 993h, Pub. L. 93-203, title VIII, §809, as added
Pub. L. 95-93, title I, §101, Aug. 5, 1977, 91 Stat. 631, re-
lated to transfer of funds pursuant to an interagency
agreement.

Section 993i, Pub. L. 93-203, title VIII, §810, as added
Pub. L. 95-93, title I, §101, Aug. 5, 1977, 91 Stat. 631, re-
lated to authorization of appropriations for Young
Adult Conservation Corps program.

Section 994, Pub. L. 93-203, title VIII, §804, as added
Pub. L. 95-524, §2, Oct. 27, 1978, 92 Stat. 2014, related to
activities of Young Adult Conservation Corps.

A prior section 804 of Pub. L. 93-203, title VIII, as
added Pub. L. 95-93, title I, §101, Aug. 5, 1977, 91 Stat.
628, which related to activities of Young Adult Con-
servation Corps, was formerly classified to section 993c
of this title prior to the general revision of Pub. L.
93-203 by Pub. L. 95-524.

Section 995, Pub. L. 93-203, title VIII, §805, as added
Pub. L. 95-524, §2, Oct. 27, 1978, 92 Stat. 2015, related to
conditions applicable to enrollees of Young Adult Con-
servation Corps.

A prior section 805 of Pub. L. 93-203, title VIII, as
added Pub. L. 95-93, title I, §101, Aug. 5, 1977, 91 Stat.
629, which related to conditions applicable to Young
Adult Conservation Corps enrollees, was formerly clas-
sified to section 993d of this title prior to the general
revision of Pub. L. 93-203 by Pub. L. 95-524.

Section 996, Pub. L. 93-203, title VIII, §806, as added
Pub. L. 95-524, §2, Oct. 27, 1978, 92 Stat. 2016, related to
State and local programs in connection with Young
Adult Conservation Corps.

A prior section 806 of Pub. L. 93-203, title VIII, as
added Pub. L. 95-93, title I, §101, Aug. 5, 1977, 91 Stat.
630, which related to State and local programs, was for-
merly classified to section 993e of this title prior to the
general revision of Pub. L. 93-203 by Pub. L. 95-524.

Section 997, Pub. L. 93-203, title VIII, §807, as added
Pub. L. 95-524, §2, Oct. 27, 1978, 92 Stat. 2017, related to
an annual report to President and Congress.

A prior section 807 of Pub. L. 93-203, title VIII, as
added Pub. L. 95-93, title I, §101, Aug. 5, 1977, 91 Stat.
631, which related to an annual report to President and
Congress, was formerly classified to section 993f of this
title prior to the general revision of Pub. L. 93-203 by
Pub. L. 95-524.

Section 998, Pub. L. 93-203, title VIII, §808, as added
Pub. L. 95-524, §2, Oct. 27, 1978, 92 Stat. 2017, related to
prohibition of discrimination.

A prior section 808 of Pub. L. 93-203, title VIII, as
added Pub. L. 95-93, title I, §101, Aug. 5, 1977, 91 Stat.
631, which related to a prohibition concerning discrimi-
nation, was formerly classified to section 993g of this
title prior to the general revision of Pub. L. 93-203 by
Pub. L. 95-524.

Section 999, Pub. L. 93-203, title VIII, §809, as added
Pub. L. 95-524, §2, Oct. 27, 1978, 92 Stat. 2017, related to
transfer of funds pursuant to interagency agreement.

A prior section 809 of Pub. L. 93-203, title VIII, as
added Pub. L. 95-93, title I, §101, Aug. 5, 1977, 91 Stat.
631, which related to a transfer of funds pursuant to an
interagency agreement, was formerly classified to sec-
tion 993h of this title prior to the general revision of
Pub. L. 93-203 by Pub. L. 95-524.
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SUBCHAPTER I—PROTECTION OF
EMPLOYEE BENEFIT RIGHTS

SUBTITLE A—GENERAL PROVISIONS

§1001. Congressional findings and declaration of
policy

(a) Benefit plans as affecting interstate com-
merce and the Federal taxing power

The Congress finds that the growth in size,
scope, and numbers of employee benefit plans in
recent years has been rapid and substantial;
that the operational scope and economic impact
of such plans is increasingly interstate; that the
continued well-being and security of millions of
employees and their dependents are directly af-
fected by these plans; that they are affected
with a national public interest; that they have
become an important factor affecting the stabil-
ity of employment and the successful develop-
ment of industrial relations; that they have be-
come an important factor in commerce because
of the interstate character of their activities,
and of the activities of their participants, and
the employers, employee organizations, and
other entities by which they are established or
maintained; that a large volume of the activi-
ties of such plans are carried on by means of the
mails and instrumentalities of interstate com-
merce; that owing to the lack of employee infor-
mation and adequate safeguards concerning
their operation, it is desirable in the interests of
employees and their beneficiaries, and to pro-
vide for the general welfare and the free flow of
commerce, that disclosure be made and safe-
guards be provided with respect to the establish-
ment, operation, and administration of such
plans; that they substantially affect the reve-
nues of the United States because they are af-
forded preferential Federal tax treatment; that
despite the enormous growth in such plans many
employees with long years of employment are
losing anticipated retirement benefits owing to
the lack of vesting provisions in such plans; that
owing to the inadequacy of current minimum
standards, the soundness and stability of plans
with respect to adequate funds to pay promised
benefits may be endangered; that owing to the
termination of plans before requisite funds have
been accumulated, employees and their bene-
ficiaries have been deprived of anticipated bene-
fits; and that it is therefore desirable in the in-
terests of employees and their beneficiaries, for
the protection of the revenue of the United
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States, and to provide for the free flow of com-
merce, that minimum standards be provided as-
suring the equitable character of such plans and
their financial soundness.

(b) Protection of interstate commerce and bene-
ficiaries by requiring disclosure and report-
ing, setting standards of conduct, etc., for fi-
duciaries

It is hereby declared to be the policy of this
chapter to protect interstate commerce and the
interests of participants in employee benefit
plans and their beneficiaries, by requiring the
disclosure and reporting to participants and
beneficiaries of financial and other information
with respect thereto, by establishing standards
of conduct, responsibility, and obligation for fi-
duciaries of employee benefit plans, and by pro-
viding for appropriate remedies, sanctions, and
ready access to the Federal courts.

(e) Protection of interstate commerce, the Fed-
eral taxing power, and beneficiaries by vest-
ing of accrued benefits, setting minimum
standards of funding, requiring termination
insurance

It is hereby further declared to be the policy
of this chapter to protect interstate commerce,
the Federal taxing power, and the interests of
participants in private pension plans and their
beneficiaries by improving the equitable char-
acter and the soundness of such plans by requir-
ing them to vest the accrued benefits of employ-
ees with significant periods of service, to meet
minimum standards of funding, and by requiring
plan termination insurance.

(Pub. L. 93406, title I, §2, Sept. 2, 1974, 88 Stat.
832.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (b) and (c), was
in the original ‘‘this Act’”, meaning Pub. L. 93-406,
known as the Employee Retirement Income Security
Act of 1974. Titles I, III, and IV of such Act are classi-
fied principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out below and Tables.

EFFECTIVE DATE OF 1984 AMENDMENTS; TRANSITIONAL
RULES

Pub. L. 98-397, title III, §§302, 303, Aug. 23, 1984, 98
Stat. 1451, 1452, as amended by Pub. L. 99-514, §2, title
X1, §1145(c), title XVIII, §1898(g), (h)(1)(A), (2), (3), Oct.
22, 1986, 100 Stat. 2095, 2491, 2956, 2957; Pub. L. 101-239,
title VII, §7861(d)(1), Dec. 19, 1989, 103 Stat. 2431, pro-
vided that:

“SEC. 302. GENERAL EFFECTIVE DATES.

‘“(a) IN GENERAL.—Except as otherwise provided in
this section or section 303, the amendments made by
this Act [see Short Title of 1984 Amendments note
below] shall apply to plan years beginning after Decem-
ber 31, 1984.

“(b) SPECIAL RULE FOR COLLECTIVE BARGAINING
AGREEMENTS.—In the case of a plan maintained pursu-
ant to 1 or more collective bargaining agreements be-
tween employee representatives and 1 or more employ-
ers ratified before the date of the enactment of this Act
[Aug. 23, 1984], except as provided in subsection (d) or
section 303, the amendments made by this Act shall not
apply to plan years beginning before the earlier of—

‘(1) the date on which the last of the collective bar-
gaining agreements relating to the plan terminates

(determined without regard to any extension thereof

agreed to after the date of the enactment of this Act

[Aug. 23, 1984]), or
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€(2) July 1, 1988.

For purposes of paragraph (1), any plan amendment
made pursuant to a collective bargaining agreement re-
lating to the plan which amends the plan solely to con-
form to any requirement added by title I or II [of Pub.
L. 98-397] shall not be treated as a termination of such
collective bargaining agreement.

‘‘(c) NOTICE REQUIREMENT.—The amendments made by
section 207 [amending sections 402 and 6652 of Title 26,
Internal Revenue Code] shall apply to distributions
after December 31, 1984.

“(d) SPECIAL RULES FOR TREATMENT OF PLAN AMEND-
MENTS.—

‘(1) IN GENERAL.—Except as provided in paragraph
(2), the amendments made by section 301 [amending
section 1054 of this title and sections 401 and 411 of
Title 26] shall apply to plan amendments made after
July 30, 1984.

‘(2) SPECIAL RULE FOR COLLECTIVE BARGAINING
AGREEMENTS.—In the case of a plan maintained pursu-
ant to 1 or more collective bargaining agreements en-
tered into before January 1, 1985, which are—

“(A) between employee representatives and 1 or
more employers, and

“(B) successor agreements to 1 or more collective
bargaining agreements which terminate after July

30, 1984, and before January 1, 1985,
the amendments made by section 301 shall not apply
to plan amendments adopted before April 1, 1985, pur-
suant to such successor agreements (without regard
to any modification or reopening after December 31,
1984).

“SEC. 303. TRANSITIONAL RULES.

‘“(a) AMENDMENTS RELATING TO VESTING RULES;
BREAKS IN SERVICE; MATERNITY OR PATERNITY LEAVE.—

‘(1) MINIMUM AGE FOR VESTING.—The amendments
made by sections 102(b) and 202(b) [amending section
1053 of this title and section 411 of Title 26, Internal
Revenue Code] shall apply in the case of participants
who have at least 1 hour of service under the plan on
or after the first day of the first plan year to which
the amendments made by this Act [see Short Title of
1984 Amendments note below] apply.

‘“(2) BREAK IN SERVICE RULES.—If, as of the day be-
fore the first day of the first plan year to which the
amendments made by this Act apply, section 202(a) or
(b) or 203(b) of the Employee Retirement Income Se-
curity Act of 1974 [section 1052(a) or (b) or section
1053(b) of this title] or section 410(a) or 411(a) of the
Internal Revenue Code of 1986 [section 410(a) or sec-
tion 411(a) of Title 26] (as in effect on the day before
the date of the enactment of this Act [Aug. 23, 1984])
would not require any service to be taken into ac-
count, nothing in the amendments made by sub-
sections (c) and (d) of section 102 of this Act [amend-
ing sections 1052 and 1053 of this title] and sub-
sections (c) and (d) of section 202 of this Act [amend-
ing sections 410 and 411 of Title 26] shall be construed
as requiring such service to be taken into account
under such section 202(a) or (b), 203(b), 410(a), or
411(a); as the case may be.

““(3) MATERNITY OR PATERNITY LEAVE.—The amend-
ments made by sections 102(e) and 202(e) [amending
sections 1052 to 1054 of this title and sections 410 and
411 of Title 26] shall apply in the case of absences
from work which begin on or after the first day of the
first plan year to which the amendments made by
this Act apply.

““(b) SPECIAL RULE FOR AMENDMENTS RELATING TO MA-
TERNITY OR PATERNITY ABSENCES.—If a plan is adminis-
tered in a manner which would meet the amendments
made by sections 102(e) and 202(e) [amending sections
1052 to 1054 of this title and sections 410 and 411 of Title
26] (relating to certain maternity or paternity absences
not treated as breaks in service), such plan need not be
amended to meet such requirements until the earlier
of—

‘(1) the date on which such plan is first otherwise
amended after the date of the enactment of this Act
[Aug. 23, 1984], or
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‘“(2) the beginning of the first plan year beginning
after December 31, 1986.
‘‘(c) REQUIREMENT OF JOINT AND SURVIVOR ANNUITY

AND PRERETIREMENT SURVIVOR ANNUITY.—

‘(1) REQUIREMENT THAT PARTICIPANT HAVE AT LEAST
1 HOUR OF SERVICE OR PAID LEAVE ON OR AFTER DATE OF
ENACTMENT.—The amendments made by sections 103
and 203 [amending section 10556 of this title and sec-
tion 401 of Title 26 and enacting section 417 of Title
26] shall apply only in the case of participants who
have at least 1 hour of service under the plan on or
after the date of the enactment of this Act [Aug. 23,
1984] or have at least 1 hour of paid leave on or after
such date of enactment.

‘(2) REQUIREMENT THAT PRERETIREMENT SURVIVOR
ANNUITY BE PROVIDED IN CASE OF CERTAIN PARTICI-
PANTS DYING ON OR AFTER DATE OF ENACTMENT.—In the
case of any participant—

‘“(A) who has at least 1 hour of service under the
plan on or after the date of the enactment of this
Act [Aug. 23, 1984] or has at least 1 hour of paid
leave on or after such date of enactment,

‘(B) who dies before the annuity starting date,
and

‘(C) who dies on or after the date of the enact-
ment of this Act [Aug. 23, 1984] and before the first
day of the first plan year to which the amendments
made by this Act apply,

the amendments made by sections 103 and 203 shall be
treated as in effect as of the time of such partici-
pant’s death. In the case of a profit-sharing or stock
bonus plan to which this paragraph applies, the plan
shall be treated as meeting the requirements of the
amendments made by sections 103 and 203 with re-
spect to any participant if the plan made a distribu-
tion in a form other than a life annuity to the surviv-
ing spouse of the participant of such participant’s
nonforfeitable benefit.

¢“(3) SPOUSAL CONSENT REQUIRED FOR CERTAIN ELEC-
TIONS AFTER DECEMBER 31, 1984.—Any election after De-
cember 31, 1984, and before the first day of the first
plan year to which the amendments made by this Act
apply not to take a joint and survivor annuity shall
not be effective unless the requirements of section
205(c)(2) of the Employee Retirement Income Secu-
rity Act of 1974 [section 1055(c)(2) of this title] (as
amended by section 103 of this Act) and section
417(a)(2) of the Internal Revenue Code of 1986 [section
417(a)(2) of Title 26] (as added by section 203 of this
Act) are met with respect to such election.

¢“(4) ELIMINATION OF DOUBLE DEATH BENEFITS.—

‘“(A) IN GENERAL.—In the case of a participant de-
scribed in paragraph (2), death benefits (other than
a qualified joint and survivor annuity or a qualified
preretirement survivor annuity) payable to any
beneficiary shall be reduced by the amount payable
to the surviving spouse of such participant by rea-
son of paragraph (2). The reduction under the pre-
ceding sentence shall be made on the basis of the
respective present values (as of the date of the par-
ticipant’s death) of such death benefits and the
amount so payable to the surviving spouse.

“(B) SPOUSE MAY WAIVE PROVISIONS OF PARAGRAPH
(2).—In the case of any participant described in
paragraph (2), the surviving spouse of such partici-
pant may waive the provisions of paragraph (2).
Such waiver shall be made on or before the close of
the second plan year to which the amendments
made by section 103 of this Act [amending section
1055 of this title] apply. Such a waiver shall not be
treated as a transfer of property for purposes of
chapter 12 of the Internal Revenue Code of 1986 and
shall not be treated as an assignment or alienation
for purposes of section 401(a)(13) of the Internal
Revenue Code of 1986 [section 401(a)(13) of Title 26]
or section 206(d) of the Employee Retirement In-
come Security Act of 1974 [section 1056 of this title].

‘(d) AMENDMENTS RELATING TO ASSIGNMENTS IN DI-

VORCE, ETC., PROCEEDINGS.—The amendments made by
sections 104 and 204 [amending sections 1056 and 1144 of
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this title and sections 72, 401, 402 and 414 of Title 26]
shall take effect on January 1, 1985, except that in the
case of a domestic relations order entered before such
date, the plan administrator—

‘(1) shall treat such order as a qualified domestic
relations order if such administrator is paying bene-
fits pursuant to such order on such date, and

‘“(2) may treat any other such order entered before
such date as a qualified domestic relations order even
if such order does not meet the requirements of such
amendments.

‘‘(e) TREATMENT OF CERTAIN PARTICIPANTS WHO SEPA-
RATE FROM SERVICE BEFORE DATE OF ENACTMENT.—

‘(1) JOINT AND SURVIVOR ANNUITY PROVISIONS OF EM-
PLOYEE RETIREMENT INCOME SECURITY ACT OF 1974
APPLY TO CERTAIN PARTICIPANTS.—If—

““(A) a participant had at least 1 hour of service
under the plan on or after September 2, 1974,

‘(B) section 205 of the Employee Retirement In-
come Security Act of 1974 [section 1055 of this title]
and section 401(a)(11) of the Internal Revenue Code
of 1986 [section 401(a)(11) of Title 26] (as in effect on
the day before the date of the enactment of this Act
[Aug. 23, 1984]) would not (but for this paragraph)
apply to such participant,

“(C) the amendments made by sections 103 and 203
[amending section 1055 of this title and section 401
of Title 26 and enacting section 417 of Title 26] of
this Act do not apply to such participant, and

“(D) as of the date of the enactment of this Act
[Aug. 23, 1984], the participant’s annuity starting
date has not occurred and the participant is alive,

then such participant may elect to have section 205 of
the Employee Retirement Income Security Act of
1974 [section 1055 of this title] and section 401(a)(11) of
the Internal Revenue Code of 1986 [section 401(a)(11)
of Title 26] (as in effect on the day before the date of
the enactment of this Act) apply.

¢(2) TREATMENT OF CERTAIN PARTICIPANTS WHO PER-
FORM SERVICE ON OR AFTER JANUARY 1, 1976.—If—

“(A) a participant had at least 1 hour of service in
any plan year beginning on or after January 1, 1976,

‘“(B) the amendments made by sections 103 and
203 [amending section 1055 of this title and section
401 of Title 26 and enacting section 417 of Title 26]
would not (but for this paragraph) apply to such
participant,

‘(C) when such participant separated from serv-
ice, such participant had at least 10 years of service
under the plan and had a nonforfeitable right to all
(or any portion) of such participant’s accrued bene-
fit derived from employer contributions, and

(D) as of the date of the enactment of this Act
[Aug. 23, 1984], such participant’s annuity starting
date has not occurred and such participant is alive,

then such participant may elect to have the qualified
preretirement survivor annuity requirements of the
amendments made by sections 103 and 203 apply.

¢‘(3) PERIOD DURING WHICH ELECTION MAY BE MADE.—
An election under paragraph (1) or (2) may be made
by any participant during the period—

““(A) beginning on the date of the enactment of
this Act [Aug. 23, 1984], and

“(B) ending on the earlier of the participant’s an-
nuity starting date or the date of the participant’s
death.

‘‘(4) REQUIREMENT OF NOTICE.—

““(A) IN GENERAL.—

‘(i) TIME AND MANNER.—Every plan shall give
notice of the provisions of this subsection at such
time or times and in such manner or manners as
the Secretary of the Treasury may prescribe.

“(ii) PENALTY.—If any plan fails to meet the re-
quirements of clause (i), such plan shall pay a
civil penalty to the Secretary of the Treasury
equal to $1 per participant for each day during
the period beginning with the first day on which
such failure occurs and ending on the day before
notice is given by the plan; except that the
amount of such penalty imposed on any plan shall
not exceed $2,500.
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‘(B) RESPONSIBILITIES OF SECRETARY OF LABOR.—

The Secretary of Labor shall take such steps (by

public announcements and otherwise) as may be

necessary or appropriate to bring to public atten-
tion the provisions of this subsection.

“(f) The amendments made by section 301 of this Act
[amending section 1054 of this title and sections 401 and
411 of Title 26] shall not apply to the termination of a
defined benefit plan if such termination—

‘(1) is pursuant to a resolution directing the termi-
nation of such plan which was adopted by the Board
of Directors of a corporation on July 17, 1984, and

‘(2) occurred on November 30, 1984.”’

[Amendment by section 1145(c) of Pub. L. 99-514 appli-
cable as if included in the amendments made by the Re-
tirement Equity Act of 1984, Pub. L. 98-397, see section
1145(d) of Pub. L. 99-514, set out as a note under section
401 of Title 26.]

[Amendment by section 1898(g), (h)(1)(A), (2), (3) of
Pub. L. 99-514 effective as if included in the provision
of the Retirement Equity Act of 1984, Pub. L. 98-397, to
which such amendment relates, except as otherwise
provided, see section 1898(j) of Pub. L. 99-514, set out as
a note under section 401 of Title 26.]

SHORT TITLE OF 2010 AMENDMENT

Pub. L. 111-192, §1, June 25, 2010, 124 Stat. 1280, pro-
vided that: ‘“This Act [amending sections 1021, 1023,
10563, 1054, 1056, 1057, 1083, 1084, 1103, 1108, 1301, 1303, 1310,
1362, 1371, and 1423 of this title, sections 430, 431, 436,
and 6103 of Title 26, Internal Revenue Code, and sec-
tions 1395w-4, 1395cc, and 1395ww of Title 42, The Public
Health and Welfare, enacting provisions set out as
notes under sections 401, 430, 431, and 436 of Title 26 and
section 1395ww of Title 42, amending provisions set out
as notes under this section and section 1021 of this title
and section 401 of Title 26, and amending Reorg. Plan
No. 4 of 1978, set out in the Appendix to Title 5, Govern-
ment Organization and Employees, and as a note under
this section] may be cited as the ‘Preservation of Ac-
cess to Care for Medicare Beneficiaries and Pension Re-
lief Act of 2010°.”

SHORT TITLE OF 2008 AMENDMENT

Pub. L. 110458, §1(a), Dec. 23, 2008, 122 Stat. 5092, pro-
vided that: ‘“This Act [see Tables for classification]
may be cited as the ‘Worker, Retiree, and Employer Re-
covery Act of 2008°.”

SHORT TITLE OF 2006 AMENDMENT

Pub. L. 109-280, §1(a), Aug. 17, 2006, 120 Stat. 780, pro-
vided that: ‘“This Act [see Tables for classification]
may be cited as the ‘Pension Protection Act of 2006’."’

SHORT TITLE OF 2004 AMENDMENT

Pub. L. 108-218, §1, Apr. 10, 2004, 118 Stat. 596, provided
that: ‘“This Act [see Tables for classification] may be
cited as the ‘Pension Funding Equity Act of 2004’.”’

SHORT TITLE OF 1997 AMENDMENT

Pub. L. 10592, §1, Nov. 19, 1997, 111 Stat. 2139, pro-
vided that: “This Act [enacting sections 1146 and 1147 of
this title and provisions set out as a note under section
1146 of this title] may be cited as the ‘Savings Are Vital
to Everyone’s Retirement Act of 1997°.”

SHORT TITLE OF 1994 AMENDMENT

Pub. L. 103401, §1, Oct. 22, 1994, 108 Stat. 4172, pro-
vided that: ‘“This Act [amending section 1132 of this
title and enacting provisions set out as notes under sec-
tion 1132 of this title] may be cited as the ‘Pension An-
nuitants Protection Act of 1994°.”

SHORT TITLE OF 1991 AMENDMENT

Pub. L. 102-89, §1, Aug. 14, 1991, 105 Stat. 446, provided
that: “This Act [amending section 1002 of this title and
enacting provisions set out as a note under section 1002
of this title] may be cited as the ‘Rural Telephone Co-
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operative Associations ERISA Amendments Act of
1991°.”

SHORT TITLE OF 1986 AMENDMENT

Pub. L. 99-272, title XI, §11001, Apr. 7, 1986, 100 Stat.
237, provided that: ‘“This title [enacting sections 1001b,
1085a, 1143a, 1349, 1369, and 1370 of this title, amending
sections 1002, 1023, 1024, 1054, 1061, 1083, 1084, 1086, 1301,
1303, 1305, 1306, 1322, 1322a, 1341, 1342, 1344, 1347, 1348, 1362
to 1364, and 1366 to 1368 of this title, and sections 402,
404, 412, and 501 of Title 26, Internal Revenue Code, re-
pealing section 1304 of this title, and enacting provi-
sions set out as notes under sections 1023, 1054, 1085a,
1135, 1143a, 1303, 1306, 1341, 1362, and 1369 of this title and
section 404 of Title 26] may be cited as ‘Single-Em-
ployer Pension Plan Amendments Act of 1986°.”’

SHORT TITLE OF 1984 AMENDMENT

Pub. L. 98-397, §1, Aug. 23, 1984, 98 Stat. 1426, provided
that: “This Act [enacting section 417 of Title 26, Inter-
nal Revenue Code, amending sections 1025, 1052 to 1056,
and 1144 of this title and sections 72, 401, 402, 410, 411,
414, 6057, and 6652 of Title 26, and enacting provisions
set out as notes under this section] may be cited as the
‘Retirement Equity Act of 1984°.”

SHORT TITLE OF 1980 AMENDMENT

Pub. L. 96-364, §1, Sept. 26, 1980, 94 Stat. 1208, provided
that: “This Act [enacting sections 100la, 1145, 1322a,
1322b, 1323, 1341a, 1381 to 1405, 1411 to 1415, 1421 to 1426,
1431, 1441, and 1451 to 1453 of this title and sections 418
to 418E of Title 26, Internal Revenue Code, amending
sections 1002, 1023, 1051, 1053, 1058, 1081, 1082, 1103, 1104,
1108, 1132, 1202, 1301 to 1303, 1305 to 1307, 1321, 1322, 1341,
1342, 1344, 1346, 1348, 1361 to 1366, and 1461 of this title,
section 8521 of Title 5, Government Organization and
Employees, and sections 194, 401, 404, 411 to 414, 501,
3304, 4971 and 4975 of Title 26, repealing former section
1323 of this title, and enacting provisions set out as
notes under this section, sections 1001a, 1302, 1306, 1381,
1385, 1426 and 1461 of this title, section 8521 of Title 5,
and sections 401, 404, 414, 418, and 3304 of Title 26] may
be cited as the ‘Multiemployer Pension Plan Amend-
ments Act of 1980°.”

SHORT TITLE

Section 1 of Pub. L. 93-406 provided that: ‘““This Act
[enacting this chapter, sections 408 to 415, 4971 to 4975,
6057 to 6059, 6692, and 6693 of Title 26, Internal Revenue
Code, section 1037 of former Title 31, Money and Fi-
nance, and section 1320b-1 of Title 42, The Public
Health and Welfare, amending section 441 of this title,
sections 5108 and 5109 of Title 5, Government Organiza-
tion and Employees, sections 664, 1027, and 1954 of Title
18, Crimes and Criminal Procedure, sections 37, 46, 56,
62, 72, 101, 122, 219, 220, 275, 401, 402, 403, 404, 405, 406, 407,
503, 801, 805, 871, 901, 1304, 1348, 1379, 2039, 3401, 6033, 6047,
6051, 6103, 6104, 6161, 6201, 6204, 6211, 6212, 6213, 6214, 6344,
6501, 6503, 6511, 6512, 6601, 6652, 6653, 6659, 6676, 6677, 6679,
6682, 6688, 6690, 6861, 6862, 7422, 7451, 7459, 7482, 7701, and
7802, of Title 26, and section 846 of former Title 31, re-
pealing sections 301 to 309 of this title, and enacting
provisions set out as notes under sections 72, 122, 219,
401, 402, 403, 404, 410, 411, 412, 415, 501, 4973, 4975, 6057,
6059, 6103, 6104, 7476, and 7802 of Title 26] may be cited
as the ‘Employee Retirement Income Security Act of
1974

COORDINATION OF INTERNAL REVENUE CODE OF 1986
WITH EMPLOYEE RETIREMENT INCOME SECURITY ACT
OF 1974

This subchapter and subchapter III of this chapter
not applicable in interpreting Internal Revenue Code of
1986, except to the extent specifically provided in such
Code, or as determined by the Secretary of the Treas-
ury, see section 9343(a) of Pub. L. 100-203, set out as a
note under section 401 of Title 26, Internal Revenue
Code.
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STUDY BY COMPTROLLER GENERAL OF THE UNITED
STATES OF EFFECT OF PENSION RULES ON WOMEN

Pub. L. 98-397, title III, §304, Aug. 23, 1984, 98 Stat.
1454, directed Comptroller General to conduct detailed
study of effect on women of participation, vesting,
funding, integration, survivorship features, and other
relevant plan and Federal pension rules and, not later
than Jan. 1, 1990, submit a report on the study to Con-
gress.

STUDY BY GENERAL ACCOUNTING OFFICE REGARDING
RESULTS OF MULTIEMPLOYER PENSION PLAN AMEND-
MENTS ACT OF 1980; PROCEDURES APPLICABLE

Pub. L. 96-364, title IV, §413, Sept. 26, 1980, 94 Stat.
1309, directed Comptroller General to conduct a study
of effects of amendments made by Pub. L. 99-364 on:
participants, beneficiaries, employers, employee orga-
nizations, and other parties, and the self-sufficiency of
the fund established under section 1305 of this title
with respect to benefits guaranteed under section 1322a
of this title, taking into account financial conditions of
multiemployer plans and employers and to report to
Congress no later than June 30, 1985, results of study in-
cluding his recommendations with respect thereto.

PRESIDENT’S COMMISSION ON PENSION POLICY;
EXTENSION OF TERM; CONTINUATION OF EFFORT

Pub. L. 96-14, May 24, 1979, 93 Stat. 29, known as the
Pension Policy Commission Act, authorized the Presi-
dent’s Commission on Pension Policy established by
Ex. Ord. No. 12071 to continue in operation for two
years following May 24, 1979, and set forth membership,
compensation, implementation, and reporting require-
ments, with the Commission to cease to exist ninety
days after submission of the final report.

REORGANIZATION PLAN NO. 4 OF 1978

43 F.R. 47713, 92 Stat. 3790, as amended Pub. L.
99-514, §2, Oct. 22, 1986, 100 Stat. 2095; Pub. L.
109-280, title I, §108(c), formerly §107(c), Aug. 17,
2006, 120 Stat. 820, renumbered §108(c), Pub. L.
111-192, title II, §202(a), June 25, 2010, 124 Stat. 1297

Prepared by the President and transmitted to the Sen-
ate and the House of Representatives in Congress as-
sembled, August 10, 1978, pursuant to the provisions
of Chapter 9 of Title 5 of the United States Code.!

EMPLOYEE RETIREMENT INCOME SECURITY ACT
TRANSFERS

SECTION 101. TRANSFER TO THE SECRETARY OF THE
TREASURY

Except as otherwise provided in Sections 104 and 106
of this Plan, all authority of the Secretary of Labor to
issue the following described documents pursuant to
the statutes hereinafter specified is hereby transferred
to the Secretary of the Treasury:

(a) regulations, rulings, opinions, variances and waiv-
ers under Parts 2 [29 U.S.C. 1051 et seq.] and 3 [29 U.S.C.
1081 et seq.] of Subtitle B of Title I and subsection
1012(c) [set out as a note under 26 U.S.C. 411] of Title II
of the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1001 note) (hereinafter referred to as
“ERISA”),

EXCEPT for sections and subsections 201,
203(a)(3)(B), 209, and 301(a) of ERISA; [29 U.S.C. 1051,
1053(a)(3)(B), 1059, and 1081(a)];

(b) such regulations, rulings, and opinions which are
granted to the Secretary of Labor under Sections 404,
410, 411, 412, and 413 of the Internal Revenue Code of
1986, as amended [26 U.S.C. 404, 410, 411, 412, and 413],
(hereinafter referred to as the ‘“Code’’).

EXCEPT for subsection 411(a)(3)(B) of the Code [26
U.S.C. 411(a)(3)(B)] and the definitions of ‘‘collec-
tively bargained plan” and ‘‘collective bargaining
agreement’’ contained in subsections 404 (a)(1)(B) and

1 As amended September 20, 1978.
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(a)(1)(C), 410 (b)(2)(A) and (b)(2)(B), and 413(a)(1) of the

Code [26 U.S.C. 404(a)(1)(B) and (a)(1)(C), 410 (b)(2)(A)

and (b)(2)(B), and 413(a)(1)]; and

(c) regulations, rulings, and opinions under sub-
sections 3(19), 3(22), 3(23), 3(24), 3(25), 3(27), 3(28), 3(29),
3(30), and 3(31) of Subtitle A of Title I of ERISA [29
U.S.C. 1002(19), (22), (23), (24), (25), (27), (28), (29), (30),
and (31)]. [As amended Pub. L. 99-514, §2, Oct. 22, 1986,
100 Stat. 2095.]

SEC. 102. TRANSFER TO THE SECRETARY OF LABOR

Except as otherwise provided in Section 105 of this
Plan, all authority of the Secretary of the Treasury to
issue the following described documents pursuant to
the statutes hereinafter specified is hereby transferred
to the Secretary of Labor;

(a) regulations, rulings, opinions, and exemptions
under section 4975 of the Code [26 U.S.C. 4975],

EXCEPT for (i) subsections 4975(a), (b), (¢)(3), (A)(3),
(c)(1), and (e)(7) of the Code [26 U.S.C. 4975(a), (b),
(©)(3), (D(3), (e)1), and (e)(7]; (ii) to the extent nec-
essary for the continued enforcement of subsections
4975(a) and (b) [26 U.S.C. 4975(a) and (b)] by the Sec-
retary of the Treasury, subsections 4975(f)(1), (£)(2),
(H(@), (H(B) and (£)(6) of the Code [26 U.S.C. 4975(f)(1),
() (2), (H(@), (H)(5) and (f)(6)]; and (iii) exemptions with
respect to transactions that are exempted by sub-
section 404(c) of ERISA [29 U.S.C. 1104(c)] from the
provisions of Part 4 of Subtitle B of Title I of ERISA
[29 U.S.C. 1101 et seq.]; and
(b) regulations, rulings, and opinions under sub-

section 2003(c) of ERISA [set out as a note under 29
U.S.C. 4975].

EXCEPT for subsection 2003(c)(1)(B) [set out in the

note under 26 U.S.C. 4975].

SEC. 103. COORDINATION CONCERNING CERTAIN
FIDUCIARY ACTIONS

In the case of fiduciary actions which are subject to
Part 4 of Subtitle B of Title I of ERISA [29 U.S.C. 1101
et seq.], the Secretary of the Treasury shall notify the
Secretary of Labor prior to the time of commencing
any proceeding to determine whether the action vio-
lates the exclusive benefit rule of subsection 401(a) of
the Code [26 U.S.C. 401(a)], but not later than prior to
issuing a preliminary notice of intent to disqualify
under that rule, and the Secretary of the Treasury
shall not issue a determination that a plan or trust
does not satisfy the requirements of subsection 401(a)
by reason of the exclusive benefit rule of subsection
401(a), unless within 90 days after the date on which the
Secretary of the Treasury notifies the Secretary of
Labor of pending action, the Secretary of Labor cer-
tifies that he has no objection to the disqualification or
the Secretary of Labor fails to respond to the Secretary
of the Treasury. The requirements of this paragraph do
not apply in the case of any termination or jeopardy
assessment under sections 6851 or 6861 of the Code [26
U.S.C. 6851 or 6861] that has been approved in advance
by the Commissioner of Internal Revenue, or, as dele-
gated, the Assistant Commaissioner for Employee Plans
and Exempt Organizations.

SEC. 104. ENFORCEMENT BY THE SECRETARY OF LABOR

The transfers provided for in Section 101 of this Plan
shall not affect the ability of the Secretary of Labor,
subject to the provisions of Title III of ERISA [29
U.S.C. 1201 et seq.] relating to jurisdiction, administra-
tion, and enforcement, to engage in enforcement under
Section 502 of ERISA [29 U.S.C. 1132] or to exercise the
authority set forth under Title III of ERISA, including
the ability to make interpretations necessary to en-
gage in such enforcement or to exercise such authority.
However, in bringing such actions and in exercising
such authority with respect to Parts 2 [29 U.S.C. 1051 et
seq.] and 3 [29 U.S.C. 1081 et seq.] of Subtitle B of Title
I of ERISA and any definitions for which the authority
of the Secretary of Labor is transferred to the Sec-
retary of the Treasury as provided in Section 101 of this
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Plan, the Secretary of Labor shall be bound by the reg-
ulations, rulings, opinions, variances, and waivers is-
sued by the Secretary of the Treasury.

SEC. 105. ENFORCEMENT BY THE SECRETARY OF THE
TREASURY

The transfers provided for in Section 102 of this Plan
shall not affect the ability of the Secretary of the
Treasury, subject to the provisions of Title III of
ERISA [29 U.S.C. 1201 et seq.] relating to jurisdiction,
administration, and enforcement, (a) to audit plans and
employers and to enforce the excise tax provisions of
subsections 4975(a) and 4975(b) of the Code [26 U.S.C.
4975(a) and (b)], to exercise the authority set forth in
subsections 502(b)(1) and 502(h) of ERISA [29 U.S.C.
1132(b)(1) and (h)], or to exercise the authority set forth
in Title IIT of ERISA, including the ability to make in-
terpretations necessary to audit, to enforce such taxes,
and to exercise such authority; and (b) consistent with
the coordination requirements under Section 103 of this
Plan, to disqualify, under section 401 of the Code [26
U.S.C. 401], a plan subject to Part 4 of Subtitle B of
Title I of ERISA [29 U.S.C. 1101 et seq.], including the
ability to make the interpretations necessary to make
such disqualification. However, in enforcing such excise
taxes and, to the extent applicable, in disqualifying
such plans the Secretary of the Treasury shall be bound
by the regulations, rulings, opinions, and exemptions
issued by the Secretary of Labor pursuant to the au-
thority transferred to the Secretary of Labor as pro-
vided in Section 102 of this Plan.

SEC. 106. COORDINATION FOR SECTION 101 TRANSFER

(a) The Secretary of the Treasury shall not exercise
the functions transferred pursuant to Section 101 of
this Plan to issue in proposed or final form any of the
documents described in subsection (b) of this Section in
any case in which such documents would significantly
impact on or substantially affect collectively bargained
plans unless, within 100 calendar days after the Sec-
retary of the Treasury notifies the Secretary of Labor
of such proposed action, the Secretary of Labor cer-
tifies that he has no objection or he fails to respond to
the Secretary of the Treasury. The fact of such a notifi-
cation, except for such notification for documents de-
scribed in subsection (b)(iv) of this Section, from the
Secretary of the Treasury to the Secretary of Labor
shall be announced by the Secretary of Labor to the
public within ten days following the date of receipt of
the notification by the Secretary of Labor.

(b) The documents to which this Section applies are:

(i) amendments to regulations issued pursuant to
subsections 202(a)(3), 203(b)(2) and (3)(A), 204(b)(3)(A),
(C), and (E), and 210(a)(2) of ERISA [29 U.S.C. 1052(a)(3),
1063(0)(2) and (3)(A), 1054(b)(3)(A), (C), and (E), and
1060(a)(2)], and subsections 410(a)(3) and 411(a)(5), (6)(A),
and (b)(3)(A), (C), and (E), 413(b)(4) and (c)(3) and 414(f)
of the Code [26 U.S.C. 410(a)(3) and 411(a)(5), (6)(A), and
(1)(3)(A), (C), and (E), 413 (b)(4) and (c)(3) and 414(f)];

(ii) regulations issued pursuant to subsections
204(b)(3)(D), 302(d)(2), and 304(d)(1), (A)(2), and (e)(2)(A)
of ERISA [29 U.S.C. 1054(b)(3)(D), 1082(d)(2), and
1084(d)(1), (d)(2), and (e)(2)(A)], and subsections
411(b)(3)(D), [former] 412(c)(2) and 431(d)(1), (d)(2), and
(e)(2)(A) of the Code [26 U.S.C. 411(b)(3)(D), [former]
412(c)(2) and 431(d)(1), (d)(2), and (e)(2)(A)]; and [As
amended Pub. L. 109-280, title I, §108(c), formerly
§107(c), Aug. 17, 2006, 120 Stat. 820; renumbered §108(c),
Pub. L. 111-192, title II, §202(a), June 25, 2010, 124 Stat.
1297.]

(iii) revenue rulings (within the meaning of 26 CFR
Section 601.201(a)(6)), revenue procedures, and similar
publications, if the rulings, procedures and publica-
tions are issued under one of the statutory provisions
listed in (i) and (ii) of this subsection; and

(iv) rulings (within the meaning of 26 CFR Section
601.201(a)(2)) issued prior to the issuance of a published
regulation under one of the statutory provisions listed
in (i) and (ii) of this subsection and not issued under a
published Revenue Ruling.
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(c) For those documents described in subsections
(b)), (b)(ii) and (b)(iii) of this Section, the Secretary of
Labor may request the Secretary of the Treasury to
initiate the actions described in this Section 106 of this
Plan.

SEC. 107. EVALUATION

On or before January 31, 1980, the President will sub-
mit to both Houses of the Congress an evaluation of the
extent to which this Reorganization Plan has allevi-
ated the problems associated with the present adminis-
trative structure under ERISA, accompanied by spe-
cific legislative recommendations for a long-term ad-
ministrative structure under ERISA.

SEC. 108. INCIDENTAL TRANSFERS

So much of the personnel, property, records, and un-
expended balances of appropriations, allocations and
other funds employed, used, held, available, or to be
made available in connection with the functions trans-
ferred under this Plan, as the Director of the Office of
Management and Budget shall determine, shall be
transferred to the appropriate agency, or component at
such time or times as the Director of the Office of Man-
agement and Budget shall provide, except that no such
unexpended balances transferred shall be used for pur-
poses other than those for which the appropriation was
originally made. The Director of the Office of Manage-
ment and Budget shall provide for terminating the af-
fairs of any agencies abolished herein and for such fur-
ther measures and dispositions as such Director deems
necessary to effectuate the purposes of this Reorganiza-
tion Plan.

SEC. 109. EFFECTIVE DATE

The provisions of this Reorganization Plan shall be-
come effective at such time or times, on or before April
30, 1979, as the President shall specify, but not sooner
than the earliest time allowable under Section 906 of
Title 5, United States Code.

[Amendment by section 108(c) of Pub. L. 109-280 appli-
cable to plan years beginning after 2007, see section
108(e) of Pub. L. 109-280, set out as a note under section
1021 of this title.]

[For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.]

MESSAGE OF THE PRESIDENT

To the Congress of the United States:

Today I am submitting to the Congress my fourth Re-
organization Plan for 1978. This proposal is designed to
simplify and improve the unnecessarily complex ad-
ministrative requirements of the Employee Retirement
Income Security Act of 1974 (ERISA) [see Short Title
note set out under this section]. The new plan will
eliminate overlap and duplication in the administra-
tion of ERISA and help us achieve our goal of well reg-
ulated private pension plans.

ERISA was an essential step in the protection of
worker pension rights. Its administrative provisions,
however, have resulted in bureaucratic confusion and
have been justifiably criticized by employers and
unions alike. The biggest problem has been overlapping
jurisdictional authority. Under current ERISA provi-
sions, the Departments of Treasury and Labor both
have authority to issue regulations and decisions.

This dual jurisdiction has delayed a good many im-
portant rulings and, more importantly, produced bu-
reaucratic runarounds and burdensome reporting re-
quirements.

The new plan will significantly reduce these prob-
lems. In addition, both Departments are trying to cut
red tape and paperwork, to eliminate unnecessary re-
porting requirements, and to streamline forms wher-
ever possible.
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Both Departments have already made considerable
progress, and both will continue the effort to simplify
their rules and their forms.

The Reorganization Plan is the most significant re-
sult of their joint effort to modify and simplify ERISA.
It will eliminate most of the jurisdictional overlap be-
tween Treasury and Labor by making the following
changes:

1) Treasury will have statutory authority for mini-
mum standards. The new plan puts all responsibility
for funding, participation, and vesting of benefit rights
in the Department of Treasury. These standards are
necessary to ensure that employee benefit plans are
adequately funded and that all beneficiary rights are
protected. Treasury is the most appropriate Depart-
ment to administer these provisions; however, Labor
will continue to have veto power over Treasury deci-
sions that significantly affect collectively bargained
plans.

2) Labor will have statutory authority for fiduciary
obligations. ERISA prohibits transactions in which
self-interest or conflict of interest could occur, but al-
lows certain exemptions from these prohibitions. Labor
will be responsible for overseeing fiduciary conduct
under these provisions.

3) Both Departments will retain enforcement powers.
The Reorganization Plan will continue Treasury’s au-
thority to audit plans and levy tax penalties for any de-
viation from standards. The plan will also continue La-
bor’s authority to bring civil action against plans and
fiduciaries. These provisions are retained in order to
keep the special expertise of each Department avail-
able. New coordination between the Departments will
eliminate duplicative investigations of alleged viola-
tions.

This reorganization will make an immediate im-
provement in ERISA’s administration. It will eliminate
almost all of the dual and overlapping authority in the
two departments and dramatically cut the time re-
quired to process applications for exemptions from pro-
hibited transactions.

This plan is an interim arrangement. After the De-
partments have had a chance to administer ERISA
under this new plan, the Office of Management and
Budget and the Departments will jointly evaluate that
experience. Based on that evaluation, early in 1980, the
Administration will make appropriate legislative pro-
posals to establish a long-term administrative struc-
ture for ERISA.

Each provision in this reorganization will accomplish
one or more of the purposes in Title 5 of U.S.C. 901(a).
There will be no change in expenditure or personnel
levels, although a small number of people will be trans-
ferred from the Department of Treasury to the Depart-
ment of Labor.

We all recognize that the administration of ERISA
has been unduly burdensome. I am confident that this
reorganization will significantly relieve much of that
burden.

This plan is the culmination of our effort to stream-
line ERISA. It provides an administrative arrangement
that will work.

ERISA has been a symbol of unnecessarily complex
government regulation. I hope this new step will be-
come equally symbolic of my Administration’s com-
mitment to making government more effective and less
intrusive in the lives of our people.

JIMMY CARTER.

THE WHITE HOUSE, August 10, 1978.

EXECUTIVE ORDER No. 12071

Ex. Ord. No. 12071, July 12, 1978, 43 F.R. 30259, which
established the President’s Commission on Pension
Policy and provided for its membership, functions, etc.,
was revoked by Ex. Ord. No. 12379, §1, Aug. 17, 1982, 47
F.R. 36099, set out as a note under section 14 of the Fed-
eral Advisory Committee Act in the Appendix to Title
5, Government Organization and Employees.

EX. ORD. No. 12108. EFFECTIVE DATE OF ERISA
TRANSFERS

Ex. Ord. No. 12108, Dec. 28, 1978, 44 F.R. 1065, provided:
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By the authority vested in me as President of the
United States of America by Section 109 of Reorganiza-
tion Plan No. 4 of 1978 (43 F.R. 47713) [set out above], it
is hereby ordered that the provisions of Reorganization
Plan No. 4 of 1978 shall be effective on Sunday, Decem-
ber 31, 1978.

JIMMY CARTER.
EXECUTIVE ORDER NO. 12262

Ex. Ord. No. 12262, Jan. 7, 1981, 46 F.R. 2313, which es-
tablished the Interagency Employee Benefit Council
and provided for its membership, functions, etc., was
revoked by Ex. Ord. No. 12379, §9, Aug. 17, 1982, 47 F.R.
36099, set out as a note under section 14 of the Federal
Advisory Committee Act in the Appendix to Title 5,
Government Organization and Employees.

§1001a. Additional Congressional findings and
declaration of policy

(a) Effects of multiemployer pension plans

The Congress finds that—

(1) multiemployer pension plans have a sub-
stantial impact on interstate commerce and
are affected with a national public interest;

(2) multiemployer pension plans have ac-
counted for a substantial portion of the in-
crease in private pension plan coverage over
the past three decades;

(3) the continued well-being and security of
millions of employees, retirees, and their de-
pendents are directly affected by multiem-
ployer pension plans; and

(4)(A) withdrawals of contributing employers
from a multiemployer pension plan frequently
result in substantially increased funding obli-
gations for employers who continue to con-
tribute to the plan, adversely affecting the
plan, its participants and beneficiaries, and
labor-management relations, and

(B) in a declining industry, the incidence of
employer withdrawals is higher and the ad-
verse effects described in subparagraph (A) are
exacerbated.

(b) Modification of multiemployer plan termi-
nation insurance provisions and replacement
of program

The Congress further finds that—

(1) it is desirable to modify the current
multiemployer plan termination insurance
provisions in order to increase the likelihood
of protecting plan participants against benefit
losses; and

(2) it is desirable to replace the termination
insurance program for multiemployer pension
plans with an insolvency-based benefit protec-
tion program that will enhance the financial
soundness of such plans, place primary empha-
sis on plan continuation, and contain program
costs within reasonable limits.

(c) Policy

It is hereby declared to be the policy of this
Act—

(1) to foster and facilitate interstate com-
merce,

(2) to alleviate certain problems which tend
to discourage the maintenance and growth of
multiemployer pension plans,

(3) to provide reasonable protection for the
interests of participants and beneficiaries of
financially distressed multiemployer pension
plans, and
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(4) to provide a financially self-sufficient
program for the guarantee of employee bene-
fits under multiemployer plans.

(Pub. L. 96-364, §3, Sept. 26, 1980, 94 Stat. 1209.)
REFERENCES IN TEXT

This Act, referred to in subsec. (c¢), is Pub. L. 96-364,

Sept. 26, 1980, 94 Stat. 1208, known as the Multiem-

ployer Pension Plan Amendments Act of 1980. For com-

plete classification of this Act to the Code, see Short

Title of 1980 Amendment note set out under section 1001
of this title and Tables.

CODIFICATION
Section was enacted as part of the Multiemployer
Pension Plan Amendments Act of 1980, and not as part

of the Employee Retirement Income Security Act of
1974 which comprises this chapter.

EFFECTIVE DATE

Section effective Sept. 26, 1980, see section 1461(e)(1)
of this title.

STUDY AND REPORT RESPECTING COLLECTIVE BARGAIN-
ING FOR CONTRIBUTIONS TO, AND BENEFITS FROM,
MULTIEMPLOYER PLANS
Section 412(b) of Pub. L. 96-364 directed Secretary of

Labor to study feasibility of requiring collective bar-

gaining on both issues of contributions to, and benefits

from, multiemployer plans, and submit a report on the

study to Congress within 3 years of Sept. 26, 1980.

§1001b. Findings and declaration of policy
(a) Findings
The Congress finds that—

(1) single-employer defined benefit pension
plans have a substantial impact on interstate
commerce and are affected with a national in-
terest;

(2) the continued well-being and retirement
income security of millions of workers, retir-
ees, and their dependents are directly affected
by such plans;

(3) the existence of a sound termination in-
surance system is fundamental to the retire-
ment income security of participants and
beneficiaries of such plans; and

(4) the current termination insurance sys-
tem in some instances encourages employers
to terminate pension plans, evade their obliga-
tions to pay benefits, and shift unfunded pen-
sion liabilities onto the termination insurance
system and the other premium-payers.

(b) Additional findings

The Congress further finds that modification
of the current termination insurance system
and an increase in the insurance premium for
single-employer defined benefit pension plans—

(1) is desirable to increase the likelihood
that full benefits will be paid to participants
and beneficiaries of such plans;

(2) is desirable to provide for the transfer of
liabilities to the termination insurance sys-
tem only in cases of severe hardship;

(3) is necessary to maintain the premium
costs of such system at a reasonable level; and

(4) is necessary to finance properly current
funding deficiencies and future obligations of
the single-employer pension plan termination
insurance system.

(c) Declaration of policy

It is hereby declared to be the policy of this
title—
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(1) to foster and facilitate interstate com-
merce;

(2) to encourage the maintenance and
growth of single-employer defined benefit pen-
sion plans;

(3) to increase the likelihood that partici-
pants and beneficiaries under single-employer
defined benefit pension plans will receive their
full benefits;

(4) to provide for the transfer of unfunded
pension liabilities onto the single-employer
pension plan termination insurance system
only in cases of severe hardship;

(5) to maintain the premium costs of such
system at a reasonable level; and

(6) to assure the prudent financing of current
funding deficiencies and future obligations of
the single-employer pension plan termination
insurance system by increasing termination
insurance premiums.

(Pub. L. 99-272, title XI, §11002, Apr. 7, 1986, 100
Stat. 237.)

REFERENCES IN TEXT

This title, referred to in subsec. (¢), is title XI of Pub.
L. 99-272, Apr. 7, 1986, 100 Stat. 237, known as the Sin-
gle-Employer Pension Plan Amendments Act of 1986.
For complete classification of this Act to the Code, see
Short Title of 1986 Amendment note set out under sec-
tion 1001 of this title and Tables.

CODIFICATION

Section was enacted as part of the Single-Employer
Pension Plan Amendments Act of 1986, and not as part
of the Employee Retirement Income Security Act of
1974 which comprises this chapter.

EFFECTIVE DATE

Section effective Jan. 1, 1986, with certain exceptions,
see section 11019 of Pub. L. 99-272, set out as an Effec-
tive Date of 1986 Amendment note under section 1341 of
this title.

§ 1002. Definitions

For purposes of this subchapter:

(1) The terms ‘‘employee welfare benefit plan”
and ‘‘welfare plan’ mean any plan, fund, or pro-
gram which was heretofore or is hereafter estab-
lished or maintained by an employer or by an
employee organization, or by both, to the extent
that such plan, fund, or program was established
or is maintained for the purpose of providing for
its participants or their beneficiaries, through
the purchase of insurance or otherwise, (A) med-
ical, surgical, or hospital care or benefits, or
benefits in the event of sickness, accident, dis-
ability, death or unemployment, or vacation
benefits, apprenticeship or other training pro-
grams, or day care centers, scholarship funds, or
prepaid legal services, or (B) any benefit de-
scribed in section 186(c) of this title (other than
pensions on retirement or death, and insurance
to provide such pensions).

(2)(A) Except as provided in subparagraph (B),
the terms ‘‘employee pension benefit plan’ and
‘“‘pension plan’ mean any plan, fund, or program
which was heretofore or is hereafter established
or maintained by an employer or by an em-
ployee organization, or by both, to the extent
that by its express terms or as a result of sur-
rounding circumstances such plan, fund, or pro-
gram—
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(i) provides retirement income to employees,
or

(ii) results in a deferral of income by em-
ployees for periods extending to the termi-
nation of covered employment or beyond,

regardless of the method of calculating the con-
tributions made to the plan, the method of cal-
culating the benefits under the plan or the
method of distributing benefits from the plan. A
distribution from a plan, fund, or program shall
not be treated as made in a form other than re-
tirement income or as a distribution prior to
termination of covered employment solely be-
cause such distribution is made to an employee
who has attained age 62 and who is not sepa-
rated from employment at the time of such dis-
tribution.

(B) The Secretary may by regulation prescribe
rules consistent with the standards and purposes
of this chapter providing one or more exempt
categories under which—

(i) severance pay arrangements, and

(ii) supplemental retirement income pay-
ments, under which the pension benefits of re-
tirees or their beneficiaries are supplemented
to take into account some portion or all of the
increases in the cost of living (as determined
by the Secretary of Labor) since retirement,

shall, for purposes of this subchapter, be treated
as welfare plans rather than pension plans. In
the case of any arrangement or payment a prin-
cipal effect of which is the evasion of the stand-
ards or purposes of this chapter applicable to
pension plans, such arrangement or payment
shall be treated as a pension plan. An applicable
voluntary early retirement incentive plan (as
defined in section 457(e)(11)(D)(ii) of title 26)
making payments or supplements described in
section 457(e)(11)(D)(i) of title 26, and an applica-
ble employment retention plan (as defined in
section 457(f)(4)(C) of title 26) making payments
of benefits described in section 457(f)(4)(A) of
title 26, shall, for purposes of this subchapter, be
treated as a welfare plan (and not a pension
plan) with respect to such payments and supple-
ments.

(3) The term ‘‘employee benefit plan” or
“plan” means an employee welfare benefit plan
or an employee pension benefit plan or a plan
which is both an employee welfare benefit plan
and an employee pension benefit plan.

(4) The term ‘‘employee organization’ means
any labor union or any organization of any kind,
or any agency or employee representation com-
mittee, association, group, or plan, in which em-
ployees participate and which exists for the pur-
pose, in whole or in part, of dealing with em-
ployers concerning an employee benefit plan, or
other matters incidental to employment rela-
tionships; or any employees’ beneficiary associa-
tion organized for the purpose in whole or in
part, of establishing such a plan.

(5) The term ‘‘employer’” means any person
acting directly as an employer, or indirectly in
the interest of an employer, in relation to an
employee benefit plan; and includes a group or
association of employers acting for an employer
in such capacity.

(6) The term ‘‘employee’ means any individual
employed by an employer.
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(7) The term ‘‘participant’” means any em-
ployee or former employee of an employer, or
any member or former member of an employee
organization, who is or may become eligible to
receive a benefit of any type from an employee
benefit plan which covers employees of such em-
ployer or members of such organization, or
whose beneficiaries may be eligible to receive
any such benefit.

(8) The term ‘‘beneficiary’ means a person
designated by a participant, or by the terms of
an employee benefit plan, who is or may become
entitled to a benefit thereunder.

(9) The term ‘‘person’” means an individual,
partnership, joint venture, corporation, mutual
company, joint-stock company, trust, estate,
unincorporated organization, association, or em-
ployee organization.

(10) The term ‘‘State’ includes any State of
the United States, the District of Columbia,
Puerto Rico, the Virgin Islands, American
Samoa, Guam, Wake Island, and the Canal Zone.
The term ‘‘United States’ when used in the geo-
graphic sense means the States and the Outer
Continental Shelf lands defined in the Outer
Continental Shelf Lands Act (43 TU.S.C.
1331-1343).

(11) The term ‘‘commerce’ means trade, traf-
fic, commerce, transportation, or communica-
tion between any State and any place outside
thereof.

(12) The term ‘‘industry or activity affecting
commerce’” means any activity, business, or in-
dustry in commerce or in which a labor dispute
would hinder or obstruct commerce or the free
flow of commerce, and includes any activity or
industry ‘‘affecting commerce’” within the
meaning of the Labor Management Relations
Act, 1947 [29 U.S.C. 141 et seq.], or the Railway
Labor Act [45 U.S.C. 151 et seq.].

(13) The term ‘‘Secretary”
retary of Labor.

(14) The term ‘‘party in interest’’ means, as to
an employee benefit plan—

(A) any fiduciary (including, but not limited
to, any administrator, officer, trustee, or cus-
todian), counsel, or employee of such em-
ployee benefit plan;

(B) a person providing services to such plan;

(C) an employer any of whose employees are
covered by such plan;

(D) an employee organization any of whose
members are covered by such plan;

(E) an owner, direct or indirect, of 50 percent
or more of—

(i) the combined voting power of all classes
of stock entitled to vote or the total value of
shares of all classes of stock of a corpora-
tion.!

(ii) the capital interest or the profits in-
terest of a partnership, or

(iii) the beneficial interest of a trust or un-
incorporated enterprise,

means the Sec-

which is an employer or an employee organiza-
tion described in subparagraph (C) or (D);

(F) a relative (as defined in paragraph (15))
of any individual described in subparagraph
(A), (B), (C), or (E);

180 in original. The period probably should be a comma.
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(G) a corporation, partnership, or trust or
estate of which (or in which) 50 percent or
more of—

(i) the combined voting power of all classes
of stock entitled to vote or the total value of
shares of all classes of stock of such corpora-
tion,

(ii) the capital interest or profits interest
of such partnership, or

(iii) the beneficial interest of such trust or
estate,

is owned directly or indirectly, or held by per-
sons described in subparagraph (A), (B), (C),
(D), or (E);

(H) an employee, officer, director (or an indi-
vidual having powers or responsibilities simi-
lar to those of officers or directors), or a 10
percent or more shareholder directly or indi-
rectly, of a person described in subparagraph
(B), (C), (D), (B), or (G), or of the employee
benefit plan; or

(I) a 10 percent or more (directly or indi-
rectly in capital or profits) partner or joint
venturer of a person described in subparagraph
(B), (C), (D), (E), or (G).

The Secretary, after consultation and coordina-
tion with the Secretary of the Treasury, may by
regulation prescribe a percentage lower than 50
percent for subparagraph (E) and (G) and lower
than 10 percent for subparagraph (H) or (I). The
Secretary may prescribe regulations for deter-
mining the ownership (direct or indirect) of
profits and beneficial interests, and the manner
in which indirect stockholdings are taken into
account. Any person who is a party in interest
with respect to a plan to which a trust described
in section 501(c)(22) of title 26 is permitted to
make payments under section 1403 of this title
shall be treated as a party in interest with re-
spect to such trust.

(15) The term ‘‘relative’ means a spouse, an-
cestor, lineal descendant, or spouse of a lineal
descendant.

(16)(A) The term ‘‘administrator’” means—

(i) the person specifically so designated by
the terms of the instrument under which the
plan is operated;

(ii) if an administrator is not so designated,
the plan sponsor; or

(iii) in the case of a plan for which an admin-
istrator is not designated and a plan sponsor
cannot be identified, such other person as the
Secretary may by regulation prescribe.

(B) The term ‘‘plan sponsor’” means (i) the em-
ployer in the case of an employee benefit plan
established or maintained by a single employer,
(ii) the employee organization in the case of a
plan established or maintained by an employee
organization, or (iii) in the case of a plan estab-
lished or maintained by two or more employers
or jointly by one or more employers and one or
more employee organizations, the association,
committee, joint board of trustees, or other
similar group of representatives of the parties
who establish or maintain the plan.

(17) The term ‘‘separate account’” means an
account established or maintained by an insur-
ance company under which income, gains, and
losses, whether or not realized, from assets allo-
cated to such account, are, in accordance with
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the applicable contract, credited to or charged
against such account without regard to other in-
come, gains, or losses of the insurance company.

(18) The term ‘‘adequate consideration’ when
used in part 4 of subtitle B of this subchapter
means (A) in the case of a security for which
there is a generally recognized market, either (i)
the price of the security prevailing on a national
securities exchange which is registered under
section 78f of title 15, or (ii) if the security is not
traded on such a national securities exchange, a
price not less favorable to the plan than the of-
fering price for the security as established by
the current bid and asked prices quoted by per-
sons independent of the issuer and of any party
in interest; and (B) in the case of an asset other
than a security for which there is a generally
recognized market, the fair market value of the
asset as determined in good faith by the trustee
or named fiduciary pursuant to the terms of the
plan and in accordance with regulations promul-
gated by the Secretary.

(19) The term ‘‘nonforfeitable’” when used with
respect to a pension benefit or right means a
claim obtained by a participant or his bene-
ficiary to that part of an immediate or deferred
benefit under a pension plan which arises from
the participant’s service, which is uncondi-
tional, and which is legally enforceable against
the plan. For purposes of this paragraph, a right
to an accrued benefit derived from employer
contributions shall not be treated as forfeitable
merely because the plan contains a provision de-
scribed in section 1053(a)(3) of this title.

(20) The term ‘‘security’ has the same mean-
ing as such term has under section 77b(1)2 of
title 15.

(21)(A) Except as otherwise provided in sub-
paragraph (B), a person is a fiduciary with re-
spect to a plan to the extent (i) he exercises any
discretionary authority or discretionary control
respecting management of such plan or exercises
any authority or control respecting manage-
ment or disposition of its assets, (ii) he renders
investment advice for a fee or other compensa-
tion, direct or indirect, with respect to any
moneys or other property of such plan, or has
any authority or responsibility to do so, or (iii)
he has any discretionary authority or discre-
tionary responsibility in the administration of
such plan. Such term includes any person des-
ignated under section 1105(c)(1)(B) of this title.

(B) If any money or other property of an em-
ployee benefit plan is invested in securities is-
sued by an investment company registered
under the Investment Company Act of 1940 [15
U.S.C. 80a-1 et seq.], such investment shall not
by itself cause such investment company or
such investment company’s investment adviser
or principal underwriter to be deemed to be a fi-
duciary or a party in interest as those terms are
defined in this subchapter, except insofar as
such investment company or its investment ad-
viser or principal underwriter acts in connection
with an employee benefit plan covering employ-
ees of the investment company, the investment
adviser, or its principal underwriter. Nothing
contained in this subparagraph shall limit the
duties imposed on such investment company, in-

2See References in Text note below.
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vestment adviser, or principal underwriter by
any other law.

(22) The term ‘‘normal retirement benefit”
means the greater of the early retirement bene-
fit under the plan, or the benefit under the plan
commencing at normal retirement age. The nor-
mal retirement benefit shall be determined
without regard to—

(A) medical benefits, and
(B) disability benefits not in excess of the
qualified disability benefit.

For purposes of this paragraph, a qualified dis-
ability benefit is a disability benefit provided by
a plan which does not exceed the benefit which
would be provided for the participant if he sepa-
rated from the service at normal retirement age.
For purposes of this paragraph, the early retire-
ment benefit under a plan shall be determined
without regard to any benefit under the plan
which the Secretary of the Treasury finds to be
a benefit described in section 1054(b)(1)(G) of this
title.
(23) The term ‘‘accrued benefit’’ means—

(A) in the case of a defined benefit plan, the
individual’s accrued benefit determined under
the plan and, except as provided in section
1054(c)(3) of this title, expressed in the form of
an annual benefit commencing at normal re-
tirement age, or

(B) in the case of a plan which is an individ-
ual account plan, the balance of the individ-
ual’s account.

The accrued benefit of an employee shall not be
less than the amount determined under section
1054(c)(2)(B) of this title with respect to the em-
ployee’s accumulated contribution.
(24) The term ‘‘normal retirement age’ means
the earlier of—
(A) the time a plan participant attains nor-
mal retirement age under the plan, or
(B) the later of—
(i) the time a plan participant attains age
65, or
(ii) the 5th anniversary of the time a plan
participant commenced participation in the
plan.

(25) The term ‘‘vested liabilities’ means the
present value of the immediate or deferred bene-
fits available at normal retirement age for par-
ticipants and their beneficiaries which are non-
forfeitable.

(26) The term ‘‘current value’ means fair mar-
ket value where available and otherwise the fair
value as determined in good faith by a trustee or
a named fiduciary (as defined in section
1102(a)(2) of this title) pursuant to the terms of
the plan and in accordance with regulations of
the Secretary, assuming an orderly liquidation
at the time of such determination.

(27) The term ‘‘present value’’, with respect to
a liability, means the value adjusted to reflect
anticipated events. Such adjustments shall con-
form to such regulations as the Secretary of the
Treasury may prescribe.

(28) The term ‘‘normal service cost’ or ‘‘nor-
mal cost’” means the annual cost of future pen-
sion benefits and administrative expenses as-
signed, under an actuarial cost method, to years
subsequent to a particular valuation date of a
pension plan. The Secretary of the Treasury
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may prescribe regulations to carry out this
paragraph.

(29) The term ‘‘accrued liability” means the
excess of the present value, as of a particular
valuation date of a pension plan, of the pro-
jected future benefit costs and administrative
expenses for all plan participants and bene-
ficiaries over the present value of future con-
tributions for the normal cost of all applicable
plan participants and beneficiaries. The Sec-
retary of the Treasury may prescribe regula-
tions to carry out this paragraph.

(30) The term ‘‘unfunded accrued liability”’
means the excess of the accrued liability, under
an actuarial cost method which so provides,
over the present value of the assets of a pension
plan. The Secretary of the Treasury may pre-
scribe regulations to carry out this paragraph.

(31) The term ‘“‘advance funding actuarial cost
method” or ‘‘actuarial cost method’” means a
recognized actuarial technique utilized for es-
tablishing the amount and incidence of the an-
nual actuarial cost of pension plan benefits and
expenses. Acceptable actuarial cost methods
shall include the accrued benefit cost method
(unit credit method), the entry age normal cost
method, the individual level premium cost
method, the aggregate cost method, the at-
tained age normal cost method, and the frozen
initial liability cost method. The terminal fund-
ing cost method and the current funding (pay-
as-you-go) cost method are not acceptable actu-
arial cost methods. The Secretary of the Treas-
ury shall issue regulations to further define ac-
ceptable actuarial cost methods.

(32) The term ‘‘governmental plan’ means a
plan established or maintained for its employees
by the Government of the United States, by the
government of any State or political subdivision
thereof, or by any agency or instrumentality of
any of the foregoing. The term ‘‘governmental
plan’ also includes any plan to which the Rail-
road Retirement Act of 1935, or 1937 [45 U.S.C.
231 et seq.] applies, and which is financed by
contributions required under that Act and any
plan of an international organization which is
exempt from taxation under the provisions of
the International Organizations Immunities Act
[22 U.S.C. 288 et seq.]. The term ‘‘governmental
plan” includes a plan which is established and
maintained by an Indian tribal government (as
defined in section 7701(a)(40) of title 26), a sub-
division of an Indian tribal government (deter-
mined in accordance with section 7871(d) of title
26), or an agency or instrumentality of either,
and all of the participants of which are employ-
ees of such entity substantially all of whose
services as such an employee are in the perform-
ance of essential governmental functions but
not in the performance of commercial activities
(whether or not an essential government func-
tion)3

(33)(A) The term ‘‘church plan” means a plan
established and maintained (to the extent re-
quired in clause (ii) of subparagraph (B)) for its
employees (or their beneficiaries) by a church or
by a convention or association of churches
which is exempt from tax under section 501 of
title 26.

380 in original. Probably should be followed by a period.
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(B) The term ‘‘church plan’ does not include a
plan—

(i) which is established and maintained pri-
marily for the benefit of employees (or their
beneficiaries) of such church or convention or
association of churches who are employed in
connection with one or more unrelated trades
or businesses (within the meaning of section
513 of title 26), or

(ii) if less than substantially all of the indi-
viduals included in the plan are individuals de-
scribed in subparagraph (A) or in clause (ii) of
subparagraph (C) (or their beneficiaries).

(C) For purposes of this paragraph—

(i) A plan established and maintained for its
employees (or their beneficiaries) by a church
or by a convention or association of churches
includes a plan maintained by an organiza-
tion, whether a civil law corporation or other-
wise, the principal purpose or function of
which is the administration or funding of a
plan or program for the provision of retire-
ment benefits or welfare benefits, or both, for
the employees of a church or a convention or
association of churches, if such organization is
controlled by or associated with a church or a
convention or association of churches.

(ii) The term employee of a church or a con-
vention or association of churches includes—

(I) a duly ordained, commissioned, or li-
censed minister of a church in the exercise
of his ministry, regardless of the source of
his compensation;

(II) an employee of an organization,
whether a civil law corporation or other-
wise, which is exempt from tax under sec-
tion 501 of title 26 and which is controlled by
or associated with a church or a convention
or association of churches; and

(ITI) an individual described in clause (V).

(iii) A church or a convention or association
of churches which is exempt from tax under
section 501 of title 26 shall be deemed the em-
ployer of any individual included as an em-
ployee under clause (ii).

(iv) An organization, whether a civil law cor-
poration or otherwise, is associated with a
church or a convention or association of
churches if it shares common religious bonds
and convictions with that church or conven-
tion or association of churches.

(v) If an employee who is included in a
church plan separates from the service of a
church or a convention or association of
churches or an organization, whether a civil
law corporation or otherwise, which is exempt
from tax under section 501 of title 26 and
which is controlled by or associated with a
church or a convention or association of
churches, the church plan shall not fail to
meet the requirements of this paragraph mere-
ly because the plan—

(I) retains the employee’s accrued benefit
or account for the payment of benefits to the
employee or his beneficiaries pursuant to
the terms of the plan; or

(IT) receives contributions on the employ-
ee’s behalf after the employee’s separation
from such service, but only for a period of 5
years after such separation, unless the em-
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ployee is disabled (within the meaning of the
disability provisions of the church plan or, if
there are no such provisions in the church
plan, within the meaning of section 72(m)(7)
of title 26) at the time of such separation
from service.

(D)(i) If a plan established and maintained for
its employees (or their beneficiaries) by a
church or by a convention or association of
churches which is exempt from tax under sec-
tion 501 of title 26 fails to meet one or more of
the requirements of this paragraph and corrects
its failure to meet such requirements within the
correction period, the plan shall be deemed to
meet the requirements of this paragraph for the
year in which the correction was made and for
all prior years.

(ii) If a correction is not made within the cor-
rection period, the plan shall be deemed not to
meet the requirements of this paragraph begin-
ning with the date on which the earliest failure
to meet one or more of such requirements oc-
curred.

(iii) For purposes of this subparagraph, the
term ‘‘correction period” means—

(I) the period ending 270 days after the date
of mailing by the Secretary of the Treasury of
a notice of default with respect to the plan’s
failure to meet one or more of the require-
ments of this paragraph; or

(IT) any period set by a court of competent
jurisdiction after a final determination that
the plan fails to meet such requirements, or, if
the court does not specify such period, any
reasonable period determined by the Secretary
of the Treasury on the basis of all the facts
and circumstances, but in any event not less
than 270 days after the determination has be-
come final; or

(ITI) any additional period which the Sec-
retary of the Treasury determines is reason-
able or necessary for the correction of the de-
fault,

whichever has the latest ending date.

(34) The term ‘‘individual account plan’ or
“‘defined contribution plan’” means a pension
plan which provides for an individual account
for each participant and for benefits based solely
upon the amount contributed to the partici-
pant’s account, and any income, expenses, gains
and losses, and any forfeitures of accounts of
other participants which may be allocated to
such participant’s account.

(35) The term ‘‘defined benefit plan’ means a
pension plan other than an individual account
plan; except that a pension plan which is not an
individual account plan and which provides a
benefit derived from employer contributions
which is based partly on the balance of the sepa-
rate account of a participant—

(A) for the purposes of section 1052 of this
title, shall be treated as an individual account
plan, and

(B) for the purposes of paragraph (23) of this
section and section 1054 of this title, shall be
treated as an individual account plan to the
extent benefits are based upon the separate ac-
count of a participant and as a defined benefit
plan with respect to the remaining portion of
benefits under the plan.
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(36) The term ‘‘excess benefit plan’ means a
plan maintained by an employer solely for the
purpose of providing benefits for certain employ-
ees in excess of the limitations on contributions
and benefits imposed by section 415 of title 26 on
plans to which that section applies without re-
gard to whether the plan is funded. To the ex-
tent that a separable part of a plan (as deter-
mined by the Secretary of Labor) maintained by
an employer is maintained for such purpose,
that part shall be treated as a separate plan
which is an excess benefit plan.

(37)(A) The term ‘“‘multiemployer plan’ means
a plan—

(i) to which more than one employer is re-
quired to contribute,

(ii) which is maintained pursuant to one or
more collective bargaining agreements be-
tween one or more employee organizations and
more than one employer, and

(iii) which satisfies such other requirements
as the Secretary may prescribe by regulation.

(B) For purposes of this paragraph, all trades
or businesses (whether or not incorporated)
which are under common control within the
meaning of section 1301(b)(1) of this title are
considered a single employer.

(C) Notwithstanding subparagraph (A), a plan
is a multiemployer plan on and after its termi-
nation date if the plan was a multiemployer
plan under this paragraph for the plan year pre-
ceding its termination date.

(D) For purposes of this subchapter, notwith-
standing the preceding provisions of this para-
graph, for any plan year which began before Sep-
tember 26, 1980, the term ‘“‘multiemployer plan’’
means a plan described in this paragraph (37) as
in effect immediately before such date.

(E) Within one year after September 26, 1980, a
multiemployer plan may irrevocably elect, pur-
suant to procedures established by the corpora-
tion and subject to the provisions of sections
1453(b) and (c) of this title, that the plan shall
not be treated as a multiemployer plan for all
purposes under this chapter or the Internal Rev-
enue Code of 1954 if for each of the last 3 plan
years ending prior to the effective date of the
Multiemployer Pension Plan Amendments Act
of 1980—

(i) the plan was not a multiemployer plan
because the plan was not a plan described in
subparagraph (A)(iii) of this paragraph and
section 414(f)(1)(C) of title 26 (as such provi-
sions were in effect on the day before Septem-
ber 26, 1980); and

(ii) the plan had been identified as a plan
that was not a multiemployer plan in substan-
tially all its filings with the corporation, the
Secretary of Labor and the Secretary of the
Treasury.

(F)(1) For purposes of this subchapter a quali-
fied football coaches plan—

(I) shall be treated as a multiemployer plan
to the extent not inconsistent with the pur-
poses of this subparagraph; and

(IT) notwithstanding section 401(k)(4)(B) of
title 26, may include a qualified cash and de-
ferred arrangement.

(ii) For purposes of this subparagraph, the
term ‘‘qualified football coaches plan’ means
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any defined contribution plan which is estab-
lished and maintained by an organization—

(ID) which is described in section 501(c) of
title 26;

(IT) the membership of which consists en-
tirely of individuals who primarily coach foot-
ball as full-time employees of 4-year colleges
or universities described in section
170(b)(1)(A)(ii) of title 26; and

(ITI) which was in existence on September 18,
1986.

(G)(1) Within 1 year after August 17, 2006—

(ID an election under subparagraph (E) may
be revoked, pursuant to procedures prescribed
by the Pension Benefit Guaranty Corporation,
if, for each of the 3 plan years prior to August
17, 2006, the plan would have been a multiem-
ployer plan but for the election under subpara-
graph (E), and

(IT) a plan that meets the criteria in clauses
(i) and (ii) of subparagraph (A) of this para-
graph or that is described in clause (vi) may,
pursuant to procedures prescribed by the Pen-
sion Benefit Guaranty Corporation, elect to be
a multiemployer plan, if—

(aa) for each of the 3 plan years imme-
diately preceding the first plan year for
which the election under this paragraph is
effective with respect to the plan, the plan
has met those criteria or is so described,

(bb) substantially all of the plan’s em-
ployer contributions for each of those plan
years were made or required to be made by
organizations that were exempt from tax
under section 501 of title 26, and

(cc) the plan was established prior to Sep-
tember 2, 1974.

(ii) An election under this subparagraph shall
be effective for all purposes under this chapter
and under title 26, starting with any plan year
beginning on or after January 1, 1999, and ending
before January 1, 2008, as designated by the plan
in the election made under clause (i)(II).

(iii) Once made, an election under this sub-
paragraph shall be irrevocable, except that a
plan described in clause (i)(II) shall cease to be
a multiemployer plan as of the plan year begin-
ning immediately after the first plan year for
which the majority of its employer contribu-
tions were made or required to be made by orga-
nizations that were not exempt from tax under
section 501 of title 26.

(iv) The fact that a plan makes an election
under clause (i)(IT) does not imply that the plan
was not a multiemployer plan prior to the date
of the election or would not be a multiemployer
plan without regard to the election.

(v)(I) No later than 30 days before an election
is made under this subparagraph, the plan ad-
ministrator shall provide notice of the pending
election to each plan participant and bene-
ficiary, each labor organization representing
such participants or beneficiaries, and each em-
ployer that has an obligation to contribute to
the plan, describing the principal differences be-
tween the guarantee programs under subchapter
IIT and the benefit restrictions under this sub-
chapter for single employer and multiemployer
plans, along with such other information as the
plan administrator chooses to include.
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(IT) Within 180 days after August 17, 2006, the
Secretary shall prescribe a model notice under
this clause.

(ITII) A plan administrator’s failure to provide
the notice required under this subparagraph
shall be treated for purposes of section 1132(c)(2)
of this title as a failure or refusal by the plan
administrator to file the annual report required
to be filed with the Secretary under section
1021(b)(1) of this title.

(vi) A plan is described in this clause if it is a
plan sponsored by an organization which is de-
scribed in section 501(c)(b) of title 26 and exempt
from tax under section 501(a) of such title and
which was established in Chicago, Illinois, on
August 12, 1881.

(vii) For purposes of this chapter and title 26,
a plan making an election under this subpara-
graph shall be treated as maintained pursuant
to a collective bargaining agreement if a collec-
tive bargaining agreement, expressly or other-
wise, provides for or permits employer contribu-
tions to the plan by one or more employers that
are signatory to such agreement, or participa-
tion in the plan by one or more employees of an
employer that is signatory to such agreement,
regardless of whether the plan was created, es-
tablished, or maintained for such employees by
virtue of another document that is not a collec-
tive bargaining agreement.

(38) The term ‘‘investment manager’” means
any fiduciary (other than a trustee or named fi-
duciary, as defined in section 1102(a)(2) of this
title)—

(A) who has the power to manage, acquire,
or dispose of any asset of a plan;

(B) who (i) is registered as an investment ad-
viser under the Investment Advisers Act of
1940 [15 U.S.C. 80b-1 et seq.]; (ii) is not reg-
istered as an investment adviser under such
Act by reason of paragraph (1) of section
203A(a) of such Act [15 U.S.C. 80b-3a(a)], is reg-
istered as an investment adviser under the
laws of the State (referred to in such para-
graph (1)) in which it maintains its principal
office and place of business, and, at the time
the fiduciary last filed the registration form
most recently filed by the fiduciary with such
State in order to maintain the fiduciary’s reg-
istration under the laws of such State, also
filed a copy of such form with the Secretary;
(iii) is a bank, as defined in that Act; or (iv) is
an insurance company qualified to perform
services described in subparagraph (A) under
the laws of more than one State; and

(C) has acknowledged in writing that he is a
fiduciary with respect to the plan.

(39) The terms ‘“‘plan year’ and ‘‘fiscal year of
the plan’ mean, with respect to a plan, the cal-
endar, policy, or fiscal year on which the records
of the plan are kept.

(40)(A) The term ‘‘multiple employer welfare
arrangement’” means an employee welfare bene-
fit plan, or any other arrangement (other than
an employee welfare benefit plan), which is es-
tablished or maintained for the purpose of offer-
ing or providing any benefit described in para-
graph (1) to the employees of two or more em-
ployers (including one or more self-employed in-
dividuals), or to their beneficiaries, except that
such term does not include any such plan or
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other arrangement which is established or main-
tained—

(i) under or pursuant to one or more agree-
ments which the Secretary finds to be collec-
tive bargaining agreements,

(ii) by a rural electric cooperative, or

(iii) by a rural telephone cooperative asso-
ciation.

(B) For purposes of this paragraph—

(i) two or more trades or businesses, whether
or not incorporated, shall be deemed a single
employer if such trades or businesses are with-
in the same control group,

(ii) the term ‘‘control group’ means a group
of trades or businesses under common control,

(iii) the determination of whether a trade or
business is under ‘‘common control” with an-
other trade or business shall be determined
under regulations of the Secretary applying
principles similar to the principles applied in
determining whether employees of two or
more trades or businesses are treated as em-
ployed by a single employer under section
1301(b) of this title, except that, for purposes
of this paragraph, common control shall not
be based on an interest of less than 25 percent,

(iv) the term ‘‘rural electric cooperative”
means—

(I) any organization which is exempt from
tax under section 501(a) of title 26 and which
is engaged primarily in providing electric
service on a mutual or cooperative basis,
and

(II) any organization described in para-
graph (4) or (6) of section 501(c) of title 26
which is exempt from tax under section
501(a) of title 26 and at least 80 percent of the
members of which are organizations de-
scribed in subclause (I), and

(v) the term ‘‘rural telephone cooperative as-
sociation’” means an organization described in
paragraph (4) or (6) of section 501(c) of title 26
which is exempt from tax under section 501(a)
of title 26 and at least 80 percent of the mem-
bers of which are organizations engaged pri-
marily in providing telephone service to rural
areas of the United States on a mutual, coop-
erative, or other basis.

(41)¢ SINGLE-EMPLOYER PLAN.—The term ‘‘sin-
gle-employer plan’” means an employee benefit
plan other than a multiemployer plan.

(41)4 The term ‘‘single-employer plan’ means
a plan which is not a multiemployer plan.

(42) the term ‘‘plan assets’ means plan assets
as defined by such regulations as the Secretary
may prescribe, except that under such regula-
tions the assets of any entity shall not be treat-
ed as plan assets if, immediately after the most
recent acquisition of any equity interest in the
entity, less than 25 percent of the total value of
each class of equity interest in the entity is held
by benefit plan investors. For purposes of deter-
minations pursuant to this paragraph, the value
of any equity interest held by a person (other
than such a benefit plan investor) who has dis-
cretionary authority or control with respect to
the assets of the entity or any person who pro-
vides investment advice for a fee (direct or indi-

4S80 in original. Two pars. (41) have been enacted.
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rect) with respect to such assets, or any affiliate
of such a person, shall be disregarded for pur-
poses of calculating the 25 percent threshold. An
entity shall be considered to hold plan assets
only to the extent of the percentage of the eq-
uity interest held by benefit plan investors. For
purposes of this paragraph, the term ‘‘benefit
plan investor’” means an employee benefit plan
subject to part 4,° any plan to which section 4975
of title 26 applies, and any entity whose underly-
ing assets include plan assets by reason of a
plan’s investment in such entity.

(Pub. L. 93-406, title I, §3, Sept. 2, 1974, 88 Stat.
833; Pub. L. 96-364, title III, §§302, 305, title IV,
§§407(a), 409, Sept. 26, 1980, 94 Stat. 1291, 1294,
1303, 1307; Pub. L. 97473, title III, §302(a), Jan.
14, 1983, 96 Stat. 2612; Pub. L. 99-272, title XI,
§11016(c)(1), Apr. 7, 1986, 100 Stat. 273; Pub. L.
99-509, title IX, §9203(b)(1), Oct. 21, 1986, 100 Stat.
1979; Pub. L. 99-514, title XVIII, §1879(u)(3), Oct.
22, 1986, 100 Stat. 2913; Pub. L. 100-202, §136(a),
Dec. 22, 1987, 101 Stat. 1329-441; Pub. L. 101-239,
title VII, §§7871(b)(2), 7881(m)(2)(D), T891(a)(1),
7893(a), 7894(a)(1)(A), (2)(A), (3), (4), Dec. 19, 1989,
103 Stat. 2435, 2444, 2445, 2447, 2448; Pub. L.
101-508, title XII, §12002(b)(2)(C), Nov. 5, 1990, 104
Stat. 1388-566; Pub. L. 102-89, §2, Aug. 14, 1991, 105
Stat. 446; Pub. L. 104-290, title III, §308(b)(1), Oct.
11, 1996, 110 Stat. 3440; Pub. L. 105-72, §1(a), Nov.
10, 1997, 111 Stat. 1457; Pub. L. 109-280, title VI,
§611(f), title IX, §§905(a), 906(a)(2)(A), title XI,
§§1104(c), 1106(a), Aug. 17, 2006, 120 Stat. 972, 1050,
1051, 1060; Pub. L. 110-28, title VI, §6611(a)(1),
(b)(1), May 25, 2007, 121 Stat. 179, 180; Pub. L.
110-458, title I, §111(c), Dec. 23, 2008, 122 Stat.
5113.)

REFERENCES IN TEXT

This chapter, referred to in pars. (2)(B) and (37)(E),
(G)(ii), (vii), was in the original ‘‘this Act’’, meaning
Pub. L. 93-406, known as the Employee Retirement In-
come Security Act of 1974. Titles I, III, and IV of such
Act are classified principally to this chapter. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 1001 of this title and
Tables.

The Outer Continental Shelf Lands Act, referred to in
par. (10), is act Aug. 7, 1953, ch. 345, 67 Stat. 462, as
amended, which is classified generally to subchapter IIT
(§1331 et seq.) of chapter 29 of Title 43, Public Lands.
For complete classification of this Act to the Code, see
Short Title note set out under section 1331 of Title 43
and Tables.

The Labor Management Relations Act, 1947, referred
to in par. (12), is act June 23, 1947, ch. 120, 61 Stat. 136,
as amended, which is classified principally to chapter 7
(§141 et seq.) of this title. For complete classification of
this Act to the Code, see section 141 of this title and
Tables.

The Railway Labor Act, referred to in par. (12), is act
May 20, 1926, ch. 347, 44 Stat. 577, as amended, which is
classified principally to chapter 8 (§151 et seq.) of Title
45, Railroads. For complete classification of this Act to
the Code, see section 1561 of Title 45 and Tables.

Section 77b(1) of title 15, referred to in par. (20), was
redesignated section 77b(a)(1) of title 15 by Pub. L.
104290, title I, §106(a)(1), Oct. 11, 1996, 110 Stat. 3424.

The Investment Company Act of 1940, referred to in
par. (21)(B), is title I of act Aug. 22, 1940, ch. 686, 54
Stat. 789, as amended, which is classified generally to
subchapter I (§80a-1 et seq.) of chapter 2D of Title 15,
Commerce and Trade. For complete classification of

5So0 in original. Probably should be “‘part 4 of subtitle B,”.
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this Act to the Code, see section 80a-51 of Title 15 and
Tables.

The Railroad Retirement Act of 1935 or 1937, referred
to in par. (32), means act Aug. 29, 1935, ch. 812, 49 Stat.
967, as amended, known as the Railroad Retirement Act
of 1935. The Railroad Retirement Act of 1935 was
amended generally by act June 24, 1937, ch. 382, part I,
50 Stat. 307, and was known as the Railroad Retirement
Act of 1937. The Railroad Retirement Act of 1937 was
amended generally and redesignated the Railroad Re-
tirement Act of 1974 by Pub. L. 93-445, title I, Oct. 16,
1974, 88 Stat. 1305 and is classified generally to sub-
chapter IV (§231 et seq.) of chapter 9 of Title 45, Rail-
roads. For complete classification of this Act to the
Code, see Tables.

The International Organizations Immunities Act, re-
ferred to in par. (32), is title I of act Dec. 29, 1945, ch.
652, 59 Stat. 669, as amended, which is classified prin-
cipally to subchapter XVIII (§288 et seq.) of chapter 7 of
Title 22, Foreign Relations and Intercourse. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 288 of Title 22 and
Tables.

Sections 1453(b) and (c) of this title, referred to in
par. (37)(E), was in the original ‘‘sections 4403(b) and
(¢)”’, meaning sections 4403(b) and (c) of the Employee
Retirement Income Security Act of 1974, which was
translated as section 1453(b) and (c) of this title as the
probable intent of Congress, in view of the Employee
Retirement Income Security Act of 1974 not containing
a section 4403 and the subject matter of section 4303 of
the Act which is classified to section 1453(b) and (c) of
this title.

The Internal Revenue Code of 1954, referred to in par.
@B7)(E), was redesignated the Internal Revenue Code of
1986 by Pub. L. 99-514, §2, Oct. 22, 1986, 100 Stat. 2095,
and is classified to Title 26, Internal Revenue Code.

For the effective date of the Multiemployer Pension
Plan Amendments Act of 1980, referred to in par.
(37)(E), see section 1461(e) of this title.

The Investment Advisers Act of 1940, referred to in
par. (38)(B), is title II of act Aug. 22, 1940, ch. 686, 54
Stat. 847, as amended, which is classified generally to
subchapter II (§80b-1 et seq.) of chapter 2D of Title 15,
Commerce and Trade. For complete classification of
this Act to the Code, see section 80b-20 of Title 15 and
Tables.

AMENDMENTS

2008—Par. (37)(G). Pub. L. 110-458 substituted ‘‘sub-
paragraph’ for ‘“paragraph’ in cls. (ii), (iii), and (v)(),
“clause (1)AD)” for ‘‘subclause (I)IAD)” in cl. (ii),
‘‘clause” for ‘‘subparagraph’ in cl. (v)(II), and ‘‘section
1021(b)(1)” for ‘‘section 1021(b)(4)”’ in cl. (v)(III).

2007—Par. BTG II)(aa). Pub. L. 110-28,
§6611(a)(1)(A), substituted ‘“‘for each of the 3 plan years
immediately preceding the first plan year for which the
election under this paragraph is effective with respect
to the plan,” for ‘“‘for each of the 3 plan years imme-
diately before August 17, 2006,”.

Par. (37)(G)@{di). Pub. L. 110-28, §6611(a)(1)(B), sub-
stituted ‘‘starting with any plan year beginning on or
after January 1, 1999, and ending before January 1, 2008,
as designated by the plan in the election made under
clause (i)(II)” for ‘‘starting with the first plan year end-
ing after August 17, 2006°°.

Par. (37)(G)(vi). Pub. L. 110-28, §6611(b)(1), substituted
““if it is a plan sponsored by an organization which is
described in section 501(c)(5) of title 26 and exempt from
tax under section 501(a) of such title and which was es-
tablished in Chicago, Illinois, on August 12, 1881.” for
“if it is a plan—

“(I) that was established in Chicago, Illinois, on

August 12, 1881; and

‘“(IT) sponsored by an organization described in sec-
tion 501(c)(5) of title 26 and exempt from tax under

section 501(a) of title 26.”

Par. (37)(G)(vii). Pub. L. 110-28, §6611(a)(1)(C), added
cl. (vii).

2006—Par. (2)(A). Pub. L. 109-280, §905(a), inserted at
end ‘A distribution from a plan, fund, or program shall
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not be treated as made in a form other than retirement
income or as a distribution prior to termination of cov-
ered employment solely because such distribution is
made to an employee who has attained age 62 and who
is not separated from employment at the time of such
distribution.”

Par. (2)(B). Pub. L. 109-280, §1104(c), inserted at end
“An applicable voluntary early retirement incentive
plan (as defined in section 457(e)(11)(D)(ii) of title 26)
making payments or supplements described in section
457(e)(11)(D)(i) of title 26, and an applicable employ-
ment retention plan (as defined in section 457(f)(4)(C) of
title 26) making payments of benefits described in sec-
tion 457(f)(4)(A) of title 26, shall, for purposes of this
subchapter, be treated as a welfare plan (and not a pen-
sion plan) with respect to such payments and supple-
ments.”

Par. (32). Pub. L. 109-280, §906(a)(2)(A), inserted at end
“The term ‘governmental plan’ includes a plan which is
established and maintained by an Indian tribal govern-
ment (as defined in section 7701(a)(40) of title 26), a sub-
division of an Indian tribal government (determined in
accordance with section 7871(d) of title 26), or an agen-
cy or instrumentality of either, and all of the partici-
pants of which are employees of such entity substan-
tially all of whose services as such an employee are in
the performance of essential governmental functions
but not in the performance of commercial activities
(whether or not an essential government function)’.

Par. (37)(G). Pub. L. 109-280, §1106(a), added subpar.
(@).
Par. (42). Pub. L. 109-280, §611(f), added par. (42).

1997—Par. (38)(B). Pub. L. 105-72 added introductory
provisions and cls. (i) and (ii), redesignated former cls.
(ii) and (iii) as (iii) and (iv), respectively, and struck
out former introductory provisions and cl. (i) which
read as follows: ‘“who is (i) registered as an investment
adviser under the Investment Advisers Act of 1940 or
under the laws of any State;”.

1996—Par. (38)(B). Pub. L. 104290 temporarily in-
serted ‘‘or under the laws of any State’ before ‘; (ii) is
a bank,”. See Effective and Termination Dates of 1996
Amendment note below.

1991—Par. (40)(A)(ii), (B)(v). Pub. L. 102-89 added cl.
(iii) at end of subpar. (A) and cl. (v) at end of subpar.
(B).

1990—Par. (41). Pub. L. 101-508 added par. (41) which
read as follows: ‘“The term ‘single-employer plan’
means a plan which is not a multiemployer plan.”

1989—Pars. (14), (33), (36), (40)(B)(iv). Pub. L. 101-239,
§7891(a)(1), substituted ‘‘Internal Revenue Code of 1986’
for ‘“‘Internal Revenue Code of 1954’°, which for purposes
of codification was translated as ‘‘title 26’ thus requir-
ing no change in text.

Par. (23). Pub. L. 101-239, §7881(m)(2)(D), inserted at
end ‘‘“The accrued benefit of an employee shall not be
less than the amount determined under section
1054(c)(2)(B) of this title with respect to the employee’s
accumulated contribution.”

Par. (24)(B). Pub. L. 101-239, §7871(b)(2), amended sub-
par. (B) generally. Prior to amendment, subpar. (B)
read as follows: ‘‘the latest of—

‘(i) the time a plan participant attains age 65,

‘“(ii) in the case of a plan participant who com-
mences participation in the plan within 5 years be-
fore attaining normal retirement age under the plan,
the 5th anniversary of the time the plan participant
commences participation in the plan, or

‘“(iii) in the case of a plan participant not described
in clause (ii), the 10th anniversary of the time the
plan participant commences participation in the
plan.”

Par. (33)(D)(iii). Pub. L. 101-239, §7894(a)(1)(A), sub-
stituted ‘‘Secretary of the Treasury’ for ‘‘Secretary’
in subcls. (I) to (III).

Par. (37)(B). Pub. L. 101-239, §7893(a),
““section 1301(b)(1)”’ for ‘‘section 1301(c)(1)”.

Par. 3T)(F)(A)AI). Pub. L. 101-239, §7894(a)(2)(A){),
substituted ‘‘the Internal Revenue Code of 1986’ for
‘“‘such Code’, which for purposes of codification was

substituted
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translated as ‘‘title 26’ thus requiring no change in
text.

Par. 37T)(F)@{i). Pub. L. 101-239, §7894(a)(2)(A)(ii), (iii),
inserted ‘‘of such Code’’ after ‘‘section 501(c)’’ in subcl.
(I) and after ‘“section 170(b)(1)(A)(ii)” in subcl. II),
which for purposes of codification was translated as ‘‘of
title 26’ thus requiring no change in text.

Par. (39). Pub. L. 101-239, §7894(a)(3), substituted
‘““mean, with respect to a plan, the calendar’ for ‘‘mean
with respect to a plan, calendar’.

Par. (41). Pub. L. 101-239, §7894(a)(4), added par. (41).

1987—Par. (37)(F). Pub. L. 100-202 added subpar. (F).

1986—Par. (24)(B). Pub. L. 99-509 amended subpar. (B)
generally. Prior to amendment, subpar. (B) read as fol-
lows: ‘“‘the later of—

‘(1) the time a plan participant attains age 65, or
““(i1) the 10th anniversary of the time a plan partici-
pant commenced participation in the plan.”

Par. (37)(A). Pub. L. 99-514 repealed the amendment
made by Pub. L. 99-272. See note below.

Pub. L. 99-272, which, eff. Jan. 1, 1986, directed the
substitution of ‘“means a pension plan’ for ‘‘means a
plan’ was repealed by Pub. L. 99-514, eff. Jan. 1, 1986.

1983—Par. (40). Pub. L. 97473 added par. (40).

1980—Par. (2). Pub. L. 96-364, §409, redesignated exist-
ing provisions as subpar. (A), inserted exception for
subpar. (B), substituted ‘‘(i)”’ for ‘“(A)” and ‘‘(ii)” for
‘“(B)”’, and added subpar. (B).

Par. (14). Pub. L. 96-364, §305, inserted provisions re-
specting a trust described in section 501(c)(22) of title
26.

Par. (33). Pub. L. 96-364, §407(a), substituted provi-
sions defining ‘‘church plan’’ as a plan established and
maintained (to the extent required in cl. (ii) of subpar.
(B)) for employees or beneficiaries by a church, etc., ex-
empt from tax under section 501 of title 26, for provi-
sions defining ‘‘church plan’’ as a plan established and
maintained for employees by a church, etc., exempt
from tax under section 501 of title 26, or a plan in exist-
ence on Jan. 1, 1974, established and maintained by a
church, etc., for employees and employees of agencies
of the church, etc.

Par. (37). Pub. L. 96-364, §302(a), substantially revised
definition of term ‘‘multiemployer plan’ by, among
other changes, restructuring subpar. (A), resulting in
elimination of provisions covering amount of contribu-
tions and payment of benefits, and subpar. (B), result-
ing in elimination of provisions reworking amount of
contributions for subsequent plan years, and added sub-
pars. (C) to (E).

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2007 AMENDMENT

Amendment by Pub. L. 110-28 effective as if included
in section 1106 of the Pension Protection Act of 2006,
Pub. L. 109-280, see section 6611(c) of Pub. L. 110-28, set
out as a note under section 414 of Title 26, Internal Rev-
enue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by section 611(f) of Pub. L. 109-280 appli-
cable to transactions occurring after Aug. 17, 2006, see
section 611(h)(1) of Pub. L. 109-280, set out as a note
under section 4975 of Title 26, Internal Revenue Code.

Amendment by section 905(a) of Pub. L. 109-280 appli-
cable to distributions in plan years beginning after
Dec. 31, 2006, see section 905(c) of Pub. L. 109-280, set out
as a note under section 401 of Title 26, Internal Revenue
Code.

Amendment by section 906(a)(2)(A) of Pub. L. 109-280
applicable to any year beginning on or after Aug. 17,
2006, see section 906(c) of Pub. L. 109-280, set out as a
note under section 414 of Title 26, Internal Revenue
Code.
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Amendment by section 1104(c) of Pub. L. 109-280 effec-
tive Aug. 17, 2006, and applicable to plan years ending
after such date, see section 1104(d)(1), (3) of Pub. L.
109-280, set out as a note under section 457 of Title 26,
Internal Revenue Code.

EFFECTIVE DATE OF 1997 AMENDMENT

Section 1(c) of Pub. L. 105-72 provided that: ‘“The
amendments made by subsection (a) [amending this
section] shall take effect on July 8, 1997, except that
the requirement of section 3(38)(B)(ii) of the Employee
Retirement Income Security Act of 1974 [section
1002(38)(B)(ii) of this title] (as amended by this Act) for
filing with the Secretary of Labor of a copy of a reg-
istration form which has been filed with a State before
the date of the enactment of this Act [Nov. 10, 1997], or
is to be filed with a State during the 1-year period be-
ginning with such date, shall be treated as satisfied
upon the filing of such a copy with the Secretary at
any time during such 1l-year period. This section shall
supersede section 308(b) of the National Securities Mar-
kets Improvement Act of 1996 [Pub. L. 104-290, amend-
ing this section and enacting provisions set out as an
Effective and Termination Dates of 1996 Amendment
note below] (and the amendment made thereby).”’

EFFECTIVE AND TERMINATION DATES OF 1996
AMENDMENT

Amendment by Pub. L. 104-290 effective 270 days after
Oct. 11, 1996, see section 308(a) of Pub. L. 104-290, as
amended, set out as a note under section 80b-2 of Title
15, Commerce and Trade.

Section 308(b)(2) of Pub. L. 104290 which provided
that the amendment made by paragraph (1), amending
this section, ceased to be effective 2 years after Oct. 11,
1996, was superseded by section 1(c) of Pub. L. 105-72,
set out as an Effective Date of 1997 Amendment note
above.

EFFECTIVE DATE OF 1991 AMENDMENT

Section 3 of Pub. L. 102-89 provided that: ‘‘The
amendments made by section 2 [amending this section]
shall take effect on the date of the enactment of this
Act [Aug. 14, 1991].”

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-508 applicable to rever-
sions occurring after Sept. 30, 1990, but not applicable
to any reversion after Sept. 30, 1990, if (1) in the case of
plans subject to subchapter III of this chapter, notice of
intent to terminate under such subchapter was pro-
vided to participants (or if no participants, to Pension
Benefit Guaranty Corporation) before Oct. 1, 1990, (2) in
the case of plans subject to subchapter I of this chapter
(and not subchapter III), notice of intent to reduce fu-
ture accruals under section 1054(h) of this title was pro-
vided to participants in connection with termination
before Oct. 1, 1990, (3) in the case of plans not subject
to subchapter I or III of this chapter, a request for a de-
termination letter with respect to termination was
filed with Secretary of the Treasury or Secretary’s
delegate before Oct. 1, 1990, or (4) in the case of plans
not subject to subchapter I or III of this chapter and
having only one participant, a resolution terminating
the plan was adopted by employer before Oct. 1, 1990,
see section 12003 of Pub. L. 101-508, set out as a note
under section 4980 of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7871(b)(2) of Pub. L. 101-239 ef-
fective as if included in the amendments made by sec-
tion 9203 of Pub. L. 99-509, see section 7871(b)(3) of Pub.
L. 101239, set out as a note under section 411 of Title
26, Internal Revenue Code.

Amendment by section 7881(m)(2)(D) of Pub. L. 101-239
effective, except as otherwise provided, as if included in
the provision of the Pension Protection Act, Pub. L.
100-203, §§9302-9346, to which such amendment relates,
see section 7882 of Pub. L. 101-239, set out as a note
under section 401 of Title 26.
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Section 7891(f) of Pub. L. 101-239 provided that: “Ex-
cept as otherwise provided in this section, any amend-
ment made by this section [amending this section, sec-
tions 1003, 1025, 1051 to 1056, 1060, 1061, 1081 to 1084, 1085a,
1101, 1103, 1107, 1108, 1132, 1134, 1137, 1161, 1166, 1167, 1201
to 1203, 1222, 1301, 1302, 1307, 1309, 1321 to 1322a, 1342 to
1345, 1362, 1368, 1384, 1385, 1390, 1391, 1393, 1403, 1421, 1423,
1425, and 1453 of this title, and section 4980B of Title 26]
shall take effect as if included in the provision of the
Reform Act [probably means Tax Reform Act of 1986,
Pub. L. 99-514] to which such amendment relates.”’

Section 7893(h) of Pub. L. 101-239 provided that: ““Any
amendment made by this section [amending this sec-
tion and sections 1322a, 1341, 1342, 1347, 1366, 1367, and
1398 of this title] shall take effect as if included in the
provision of the Single-Employer Pension Plan Amend-
ments Act of 1986 [Pub. L. 99-272, title XI] to which
such amendment relates.”

Section 7894(a)(1)(B) of Pub. L. 101-239 provided that:
“The amendments made by subparagraph (A) [amend-
ing this section] shall take effect as if included in sec-
tion 407 of the Multiemployer Pension Plan Amend-
ments Act of 1980 [Pub. L. 96-364].”

Section 7894(a)(2)(B) of Pub. L. 101-239 provided that:
“The amendment made by this paragraph [amending
this section] shall take effect as if included in section
136 of Public Law 100-202.”

Section 7894(i) of Pub. L. 101-239 provided that: “Ex-
cept as otherwise provided in this section, any amend-
ment made by this section [amending this section and
sections 1021, 1024 to 1026, 1028, 1031, 1051 to 1056, 1060,
1061, 1081, 1082, 1084, 1086, 1103, 1107, 1108, 1113, 1114, 1132,
1144, 1321 to 1322a, 1344, 1368, and 1461 of this title] shall
take effect as if originally included in the provision of
the Employee Retirement Income Security Act of 1974
[Pub. L. 93-406] to which such amendment relates.”

EFFECTIVE DATE OF 1987 AMENDMENT

Section 136(b) of Pub. L. 100-202 provided that: ‘“The
amendment made by this section [amending this sec-
tion] shall apply to years beginning after the date of
the enactment of this joint resolution [Dec. 22, 1987].”

EFFECTIVE DATE OF 1986 AMENDMENTS

Amendment by section 1879(u)(3) of Pub. L. 99-514 ef-
fective as if such provisions were included in the enact-
ment of the Single-Employer Pension Plan Amend-
ments Act of 1986 [Pub. L. 99-272], see section
1879(w)(4)(A) of Pub. L. 99-514, set out as a note under
section 1054 of this title.

Amendment by Pub. L. 99-509 applicable only with re-
spect to plan years beginning on or after Jan. 1, 1988,
and only with respect to service performed on or after
such date, see section 9204 of Pub. L. 99-509, set out as
an Effective and Termination Dates of 1986 Amend-
ments note under section 623 of this title.

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1983 AMENDMENT

Section 302(c) of Pub. L. 97-473 provided that: ‘“The
amendments made by this section [amending this sec-
tion and section 1144 of this title] shall take effect on
the date of the enactment of this Act [Jan. 14, 1983].”

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment of pars. (2), (14), and (37), by Pub. L.
96-364 effective Sept. 26, 1980, except as specifically pro-
vided, see section 1461(e) of this title.

Amendment of par. (33) by Pub. L. 96-364 effective
Jan. 1, 1974, see section 407(c) of Pub. L. 96-364, set out
as a note under section 414 of Title 26, Internal Revenue
Code.

REGULATIONS

Secretary of Labor, Secretary of the Treasury, and
Equal Employment Opportunity Commission each to
issue before Feb. 1, 1988, final regulations to carry out
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amendments made by Pub. L. 99-509, see section 9204 of
Pub. L. 99-509, set out as an Effective and Termination
Dates of 1986 Amendment note under section 623 of this
title.

AVAILABILITY OF DOCUMENTS VIA FILING DEPOSITORY

Section 1(b) of Pub. L. 105-72 provided that: ‘“A fidu-
ciary shall be treated as meeting the requirements of
section 3(38)(B)(ii) of the Employee Retirement Income
Security Act of 1974 [29 U.S.C. 1002(38)(B)(ii)] (as amend-
ed by subsection (a)) relating to provision to the Sec-
retary of Labor of a copy of the form referred to there-
in, if a copy of such form (or substantially similar in-
formation) is available to the Secretary of Labor from
a centralized electronic or other record-keeping data-
base.”’

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1989

For provisions directing that if any amendments
made by subtitle A or subtitle C of title XI [§§1101-1147
and 1171-1177] or title XVIII [§§1800-1899A] of Pub. L.
99-514 require an amendment to any plan, such plan
amendment shall not be required to be made before the
first plan year beginning on or after Jan. 1, 1989, see
section 1140 of Pub. L. 99-514, as amended, set out as a
note under section 401 of Title 26, Internal Revenue
Code.

For provisions directing that if any amendments
made by Pub. L. 99-509 require an amendment to any
plan, such plan amendment shall not be required to be
made before the first plan year beginning on or after
Jan. 1, 1989, see section 9204 of Pub. L. 99-509, set out as
an Effective and Termination Dates of 1986 Amendment
note under section 623 of this title.

§1003. Coverage
(a) In general

Except as provided in subsection (b) or (c) of
this section and in sections 1051, 1081, and 1101 of
this title, this subchapter shall apply to any em-
ployee benefit plan if it is established or main-
tained—

(1) by any employer engaged in commerce or
in any industry or activity affecting com-
merce; or

(2) by any employee organization or organi-
zations representing employees engaged in
commerce or in any industry or activity af-
fecting commerce; or

(3) by both.

(b) Exceptions for certain plans

The provisions of this subchapter shall not
apply to any employee benefit plan if—

(1) such plan is a governmental plan (as de-
fined in section 1002(32) of this title);

(2) such plan is a church plan (as defined in
section 1002(33) of this title) with respect to
which no election has been made under section
410(ad) of title 26;

(3) such plan is maintained solely for the
purpose of complying with applicable work-
men’s compensation laws or unemployment
compensation or disability insurance laws;

(4) such plan is maintained outside of the
United States primarily for the benefit of per-
sons substantially all of whom are nonresident
aliens; or

(6) such plan is an excess benefit plan (as de-
fined in section 1002(36) of this title) and is un-
funded.

The provisions of part 7 of subtitle B of this sub-
chapter shall not apply to a health insurance is-
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suer (as defined in section 1191b(b)(2) of this
title) solely by reason of health insurance cov-
erage (as defined in section 1191b(b)(1) of this
title) provided by such issuer in connection with
a group health plan (as defined in section
1191b(a)(1) of this title) if the provisions of this
subchapter do not apply to such group health
plan.

(c) Voluntary employee contributions to ac-
counts and annuities

If a pension plan allows an employee to elect
to make voluntary employee contributions to
accounts and annuities as provided in section
408(q) of title 26, such accounts and annuities
(and contributions thereto) shall not be treated
as part of such plan (or as a separate pension
plan) for purposes of any provision of this sub-
chapter other than section 1103(c), 1104, or 1105
of this title (relating to exclusive benefit, and fi-
duciary and co-fiduciary responsibilities) and
part 5 of subtitle B of this subchapter! (relating
to administration and enforcement). Such provi-
sions shall apply to such accounts and annuities
in a manner similar to their application to a
simplified employee pension under section 408(k)
of title 26.

(Pub. L. 93-406, title I, §4, Sept. 2, 1974, 88 Stat.
839; Pub. L. 101-239, title VII, §7891(a)(1), Dec. 19,
1989, 103 Stat. 2445; Pub. L. 104-191, title I,
§101(d), Aug. 21, 1996, 110 Stat. 1952; Pub. L.
104-204, title VI, §603(b)(3)(A), Sept. 26, 1996, 110
Stat. 2938; Pub. L. 107-16, title VI, §602(b), June
7, 2001, 115 Stat. 96; Pub. L. 107-147, title IV,
§411(31)(2), Mar. 9, 2002, 116 Stat. 47.)

REFERENCES IN TEXT

Part 5 of subtitle B of this subchapter, referred to in
subsec. (¢), was in the original a reference to ‘‘part 5
and was translated as meaning part 5 of subtitle B of
title I of Pub. L. 93-406, to reflect the probable intent
of Congress.

AMENDMENTS

2002—Subsec. (¢). Pub. L. 107-147 inserted ‘‘and part 5
of subtitle B of this subchapter (relating to administra-
tion and enforcement)’” after ‘‘co-fiduciary responsibil-
ities)” and ‘‘Such provisions shall apply to such ac-
counts and annuities in a manner similar to their ap-
plication to a simplified employee pension under sec-
tion 408(k) of title 26.”” at end.

2001—Subsec. (a). Pub. L. 107-16, §602(b)(2), inserted
“‘or (¢)” after ‘‘subsection (b)” in introductory provi-
sions.

Subsec. (c). Pub. L. 107-16, §602(b)(1), added subsec.
(c).

1996—Subsec. (b). Pub. L. 104-204, in concluding provi-
sions, made technical amendment to references in
original act which appear in text as references to sec-
tion 1191b of this title.

Pub. L. 104-191 inserted at end ‘“The provisions of part
7 of subtitle B of this subchapter shall not apply to a
health insurance issuer (as defined in section 1191b(b)(2)
of this title) solely by reason of health insurance cov-
erage (as defined in section 1191b(b)(1) of this title) pro-
vided by such issuer in connection with a group health
plan (as defined in section 1191b(a)(1) of this title) if the
provisions of this subchapter do not apply to such
group health plan.”

1989—Subsec. (b)(2). Pub. L. 101-239 substituted ‘‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954, which for purposes of codification was

1See References in Text note below.
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translated as ‘‘title 26’ thus requiring no change in
text.

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-147 effective as if included
in the provisions of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001, Pub. L. 107-16, to which
such amendment relates, see section 411(x) of Pub. L.
107-147, set out as a note under section 25B of Title 26,
Internal Revenue Code.

EFFECTIVE DATE OF 2001 AMENDMENT

Amendment by Pub. L. 107-16 applicable to plan years
beginning after Dec. 31, 2002, see section 602(c) of Pub.
L. 107-16, set out as a note under section 408 of Title 26,
Internal Revenue Code.

EFFECTIVE DATE OF 1996 AMENDMENTS

Section 603(c) of Pub. L. 104204 provided that: ‘“The
amendments made by this section [enacting section
1185 of this title and amending this section and sections
1021, 1022, 1024, 1132, 1136, 1144, 1181, 1191, and 1191a of
this title] shall apply with respect to group health
plans for plan years beginning on or after January 1,
1998.”

Amendment by Pub. L. 104-191 applicable with re-
spect to group health plans for plan years beginning
after June 30, 1997, except as otherwise provided, see
section 101(g) of Pub. L. 104-191, set out as an Effective
Date note under section 1181 of this title.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Tax Reform Act of 1986, Pub. L. 99-514, to which
such amendment relates, see section 7891(f) of Pub. L.
101-239, set out as a note under section 1002 of this title.

SUBTITLE B—REGULATORY PROVISIONS
PART 1—REPORTING AND DISCLOSURE

§1021. Duty of disclosure and reporting

(a) Summary plan description and information
to be furnished to participants and bene-
ficiaries

The administrator of each employee benefit
plan shall cause to be furnished in accordance
with section 1024(b) of this title to each partici-
pant covered under the plan and to each bene-
ficiary who 1is receiving benefits under the
plan—

(1) a summary plan description described in
section 1022(a)(1)?! of this title; and
(2) the information described in subsection

(f) and sections 1024(b)(3) and 1025(a) and (c) of

this title.

(b) Reports to be filed with Secretary of Labor

The administrator shall, in accordance with
section 1024(a) of this title, file with the Sec-
retary—

(1) the annual report containing the infor-
mation required by section 1023 of this title;
and

(2) terminal and supplementary reports as
required by subsection (c) of this section.

(¢) Terminal and supplementary reports

(1) Each administrator of an employee pension
benefit plan which is winding up its affairs
(without regard to the number of participants
remaining in the plan) shall, in accordance with

1See References in Text note below.
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regulations prescribed by the Secretary, file
such terminal reports as the Secretary may con-
sider necessary. A copy of such report shall also
be filed with the Pension Benefit Guaranty Cor-
poration.

(2) The Secretary may require terminal re-
ports to be filed with regard to any employee
welfare benefit plan which is winding up its af-
fairs in accordance with regulations promul-
gated by the Secretary.

(3) The Secretary may require that a plan de-
scribed in paragraph (1) or (2) file a supple-
mentary or terminal report with the annual re-
port in the year such plan is terminated and
that a copy of such supplementary or terminal
report in the case of a plan described in para-
graph (1) be also filed with the Pension Benefit
Guaranty Corporation.

(d) Notice of failure to meet minimum funding
standards

(1) In general

If an employer maintaining a plan other
than a multiemployer plan fails to make a re-
quired installment or other payment required
to meet the minimum funding standard under
section 1082 of this title to a plan before the
60th day following the due date for such in-
stallment or other payment, the employer
shall notify each participant and beneficiary
(including an alternate payee as defined in
section 10566(d)(3)(K) of this title) of such plan
of such failure. Such notice shall be made at
such time and in such manner as the Sec-
retary may prescribe.

(2) Subsection not to apply if waiver pending

This subsection shall not apply to any fail-
ure if the employer has filed a waiver request
under section 1083 of this title with respect to
the plan year to which the required install-
ment relates, except that if the waiver request
is denied, notice under paragraph (1) shall be
provided within 60 days after the date of such
denial.

(3) Definitions

For purposes of this subsection, the terms
“‘required installment’” and ‘‘due date’ have
the same meanings given such terms by sec-
tion 1083(j) of this title.

(e) Notice of transfer of excess pension assets to
health benefits accounts

(1) Notice to participants

Not later than 60 days before the date of a
qualified transfer by an employee pension ben-
efit plan of excess pension assets to a health
benefits account, the administrator of the
plan shall notify (in such manner as the Sec-
retary may prescribe) each participant and
beneficiary under the plan of such transfer.
Such notice shall include information with re-
spect to the amount of excess pension assets,
the portion to be transferred, the amount of
health benefits liabilities expected to be pro-
vided with the assets transferred, and the
amount of pension benefits of the participant
which will be nonforfeitable immediately after
the transfer.
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(2) Notice to Secretaries, administrator, and
employee organizations
(A) In general

Not later than 60 days before the date of
any qualified transfer by an employee pen-
sion benefit plan of excess pension assets to
a health benefits account, the employer
maintaining the plan from which the trans-
fer is made shall provide the Secretary, the
Secretary of the Treasury, the adminis-
trator, and each employee organization rep-
resenting participants in the plan a written
notice of such transfer. A copy of any such
notice shall be available for inspection in
the principal office of the administrator.

(B) Information relating to transfer

Such notice shall identify the plan from
which the transfer is made, the amount of
the transfer, a detailed accounting of assets
projected to be held by the plan immediately
before and immediately after the transfer,
and the current liabilities under the plan at
the time of the transfer.

(C) Authority for additional reporting re-
quirements

The Secretary may prescribe such addi-
tional reporting requirements as may be
necessary to carry out the purposes of this
section.

(3) Definitions

For purposes of paragraph (1), any term used
in such paragraph which is also used in section
420 of title 26 (as in effect on August 17, 2006)
shall have the same meaning as when used in
such section.

(f) Defined benefit plan funding notices
(1) In general

The administrator of a defined benefit plan
to which subchapter III applies shall for each
plan year provide a plan funding notice to the
Pension Benefit Guaranty Corporation, to
each plan participant and beneficiary, to each
labor organization representing such partici-
pants or beneficiaries, and, in the case of a
multiemployer plan, to each employer that
has an obligation to contribute to the plan.

(2) Information contained in notices

(A) Identifying information

Each notice required under paragraph (1)
shall contain identifying information, in-
cluding the name of the plan, the address
and phone number of the plan administrator
and the plan’s principal administrative offi-
cer, each plan sponsor’s employer identifica-
tion number, and the plan number of the
plan.

(B) Specific information

A plan funding notice under paragraph (1)
shall include—

(i)(I) in the case of a single-employer
plan, a statement as to whether the plan’s
funding target attainment percentage (as
defined in section 1083(d)(2) of this title)
for the plan year to which the notice re-
lates, and for the 2 preceding plan years, is
at least 100 percent (and, if not, the actual
percentages), or
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(IT) in the case of a multiemployer plan,
a statement as to whether the plan’s fund-
ed percentage (as defined in section 1085(i)
of this title) for the plan year to which the
notice relates, and for the 2 preceding plan
years, is at least 100 percent (and, if not,
the actual percentages),

(ii)(I) in the case of a single-employer
plan, a statement of—

(aa) the total assets (separately stat-
ing the prefunding balance and the fund-
ing standard carryover balance) and li-
abilities of the plan, determined in the
same manner as under section 1083 of
this title, for the plan year to which the
notice relates and for the 2 preceding
plan years, as reported in the annual re-
port for each such plan year, and

(bb) the value of the plan’s assets and
liabilities for the plan year to which the
notice relates as of the last day of the
plan year to which the notice relates de-
termined using the asset valuation under
subclause (II) of section 1306(a)(3)(E)(iii)
of this title and the interest rate under
section 1306(a)(3)(E)(iv) of this title, and

(IT) in the case of a multiemployer plan,
a statement, for the plan year to which the
notice relates and the preceding 2 plan
years, of the value of the plan assets (de-
termined both in the same manner as
under section 1084 of this title and under
the rules of subclause (I)(bb)) and the
value of the plan liabilities (determined in
the same manner as under section 1084 of
this title except that the method specified
in section 1085(i)(8) of this title shall be
used),

(iii) a statement of the number of par-
ticipants who are—

(I) retired or separated from service
and are receiving benefits,

(IT) retired or separated participants
entitled to future benefits, and

(ITI) active participants under the
plan,

(iv) a statement setting forth the fund-
ing policy of the plan and the asset alloca-
tion of investments under the plan (ex-
pressed as percentages of total assets) as of
the end of the plan year to which the no-
tice relates,

(v) in the case of a multiemployer plan,
whether the plan was in critical or endan-
gered status under section 1085 of this title
for such plan year and, if so—

(I) a statement describing how a person
may obtain a copy of the plan’s funding
improvement or rehabilitation plan, as
appropriate, adopted under section 1085
of this title and the actuarial and finan-
cial data that demonstrate any action
taken by the plan toward fiscal improve-
ment, and

(IT) a summary of any funding im-
provement plan, rehabilitation plan, or
modification thereof adopted under sec-
tion 1085 of this title during the plan
year to which the notice relates,

(vi) in the case of any plan amendment,
scheduled benefit increase or reduction, or
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other known event taking effect in the
current plan year and having a material
effect on plan liabilities or assets for the
year (as defined in regulations by the Sec-
retary), an explanation of the amendment,
schedule increase or reduction, or event,
and a projection to the end of such plan
year of the effect of the amendment,
scheduled increase or reduction, or event
on plan liabilities,

(vii)(I) in the case of a single-employer
plan, a summary of the rules governing
termination of single-employer plans
under subtitle C of subchapter III, or

(IT) in the case of a multiemployer plan,
a summary of the rules governing reorga-
nization or insolvency, including the limi-
tations on benefit payments,

(viii) a general description of the bene-
fits under the plan which are eligible to be
guaranteed by the Pension Benefit Guar-
anty Corporation, along with an expla-
nation of the limitations on the guarantee
and the circumstances under which such
limitations apply,

(ix) a statement that a person may ob-
tain a copy of the annual report of the
plan filed under section 1024(a) of this title
upon request, through the Internet website
of the Department of Liabor, or through an
Intranet website maintained by the appli-
cable plan sponsor (or plan administrator
on behalf of the plan sponsor), and

(x) if applicable, a statement that each
contributing sponsor, and each member of
the contributing sponsor’s controlled
group, of the single-employer plan was re-
quired to provide the information under
section 1310 of this title for the plan year
to which the notice relates.

(C) Other information

Each notice under paragraph (1) shall in-
clude—

(i) in the case of a multiemployer plan, a
statement that the plan administrator
shall provide, upon written request, to any
labor organization representing plan par-
ticipants and beneficiaries and any em-
ployer that has an obligation to contribute
to the plan, a copy of the annual report
filed with the Secretary under section
1024(a) of this title, and

(ii) any additional information which the
plan administrator elects to include to the
extent not inconsistent with regulations
prescribed by the Secretary.

(3) Time for providing notice
(A) In general

Any notice under paragraph (1) shall be
provided not later than 120 days after the
end of the plan year to which the notice re-
lates.

(B) Exception for small plans

In the case of a small plan (as such term is
used under section 1083(g)(2)(B) of this title)
any notice under paragraph (1) shall be pro-
vided upon filing of the annual report under
section 1024(a) of this title.

(4) Form and manner

Any notice under paragraph (1)—
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(A) shall be provided in a form and manner
prescribed in regulations of the Secretary,

(B) shall be written in a manner so as to be
understood by the average plan participant,
and

(C) may be provided in written, electronic,
or other appropriate form to the extent such
form is reasonably accessible to persons to
whom the notice is required to be provided.

(g) Reporting by certain arrangements

The Secretary shall, by regulation, require
multiple employer welfare arrangements provid-
ing benefits consisting of medical care (within
the meaning of section 1191b(a)(2) of this title)
which are not group health plans to register
with the Secretary prior to operating in a State
and may, by regulation, require such multiple
employer welfare arrangements to report, not
more frequently than annually, in such form and
such manner as the Secretary may require for
the purpose of determining the extent to which
the requirements of part 7 are being carried out
in connection with such benefits.

(h) Simple retirement accounts
(1) No employer reports

Except as provided in this subsection, no re-
port shall be required under this section by an
employer maintaining a qualified salary re-
duction arrangement under section 408(p) of
title 26.

(2) Summary description

The trustee of any simple retirement ac-
count established pursuant to a qualified sal-
ary reduction arrangement under section
408(p) of title 26 shall provide to the employer
maintaining the arrangement each year a de-
scription containing the following informa-
tion:

(A) The name and address of the employer
and the trustee.

(B) The requirements for eligibility for
participation.

(C) The benefits provided with respect to
the arrangement.

(D) The time and method of making elec-
tions with respect to the arrangement.

(E) The procedures for, and effects of,
withdrawals (including rollovers) from the
arrangement.

(3) Employee notification

The employer shall notify each employee
immediately before the period for which an
election described in section 408(p)(5)(C) of
title 26 may be made of the employee’s oppor-
tunity to make such election. Such notice
shall include a copy of the description de-
scribed in paragraph (2).

(i) Notice of blackout periods to participant or
beneficiary under individual account plan

(1) Duties of plan administrator

In advance of the commencement of any
blackout period with respect to an individual
account plan, the plan administrator shall no-
tify the plan participants and beneficiaries
who are affected by such action in accordance
with this subsection.
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(2) Notice requirements
(A) In general

The notices described in paragraph (1)
shall be written in a manner calculated to be
understood by the average plan participant
and shall include—

(i) the reasons for the blackout period,

(ii) an identification of the investments
and other rights affected,

(iii) the expected beginning date and
length of the blackout period,

(iv) in the case of investments affected, a
statement that the participant or bene-
ficiary should evaluate the appropriate-
ness of their current investment decisions
in light of their inability to direct or di-
versify assets credited to their accounts
during the blackout period, and

(v) such other matters as the Secretary
may require by regulation.

(B) Notice to participants and beneficiaries

Except as otherwise provided in this sub-
section, notices described in paragraph (1)
shall be furnished to all participants and
beneficiaries under the plan to whom the
blackout period applies at least 30 days in
advance of the blackout period.

(C) Exception to 30-day notice requirement

In any case in which—

(i) a deferral of the blackout period
would violate the requirements of subpara-
graph (A) or (B) of section 1104(a)(1) of this
title, and a fiduciary of the plan reason-
ably so determines in writing, or

(ii) the inability to provide the 30-day
advance notice is due to events that were
unforeseeable or circumstances beyond the
reasonable control of the plan adminis-
trator, and a fiduciary of the plan reason-
ably so determines in writing,

subparagraph (B) shall not apply, and the
notice shall be furnished to all participants
and beneficiaries under the plan to whom
the blackout period applies as soon as rea-
sonably possible under the circumstances
unless such a notice in advance of the termi-
nation of the blackout period is impractica-
ble.

(D) Written notice

The notice required to be provided under
this subsection shall be in writing, except
that such notice may be in electronic or
other form to the extent that such form is
reasonably accessible to the recipient.

(E) Notice to issuers of employer securities
subject to blackout period

In the case of any blackout period in con-
nection with an individual account plan, the
plan administrator shall provide timely no-
tice of such blackout period to the issuer of
any employer securities subject to such
blackout period.

(3) Exception for blackout periods with limited
applicability

In any case in which the blackout period ap-

plies only to 1 or more participants or bene-

ficiaries in connection with a merger, acquisi-
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tion, divestiture, or similar transaction in-
volving the plan or plan sponsor and occurs
solely in connection with becoming or ceasing
to be a participant or beneficiary under the
plan by reason of such merger, acquisition, di-
vestiture, or transaction, the requirement of
this subsection that the notice be provided to
all participants and beneficiaries shall be
treated as met if the notice required under
paragraph (1) is provided to such participants
or beneficiaries to whom the blackout period
applies as soon as reasonably practicable.

(4) Changes in length of blackout period

If, following the furnishing of the notice pur-
suant to this subsection, there is a change in
the beginning date or length of the blackout
period (specified in such notice pursuant to
paragraph (2)(A)(iii)), the administrator shall
provide affected participants and beneficiaries
notice of the change as soon as reasonably
practicable. In relation to the extended black-
out period, such notice shall meet the require-
ments of paragraph (2)(D) and shall specify
any material change in the matters referred to
in clauses (i) through (v) of paragraph (2)(A).
(5) Regulatory exceptions

The Secretary may provide by regulation for
additional exceptions to the requirements of
this subsection which the Secretary deter-
mines are in the interests of participants and
beneficiaries.

(6) Guidance and model notices

The Secretary shall issue guidance and
model notices which meet the requirements of
this subsection.

(7) Blackout period
For purposes of this subsection—
(A) In general

The term ‘‘blackout period”’ means, in
connection with an individual account plan,
any period for which any ability of partici-
pants or beneficiaries under the plan, which
is otherwise available under the terms of
such plan, to direct or diversify assets cred-
ited to their accounts, to obtain loans from
the plan, or to obtain distributions from the
plan is temporarily suspended, limited, or
restricted, if such suspension, limitation, or
restriction is for any period of more than 3
consecutive business days.

(B) Exclusions

The term ‘‘blackout period’” does not in-
clude a suspension, limitation, or restric-
tion—

(i) which occurs by reason of the applica-
tion of the securities laws (as defined in
section 78c(a)(47) of title 15),

(ii) which is a change to the plan which
provides for a regularly scheduled suspen-
sion, limitation, or restriction which is
disclosed to participants or beneficiaries
through any summary of material modi-
fications, any materials describing specific
investment alternatives under the plan, or
any changes thereto, or

(iii) which applies only to 1 or more indi-
viduals, each of whom is the participant,
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an alternate payee (as defined in section
1056(d)(3)(K) of this title), or any other
beneficiary pursuant to a qualified domes-
tic relations order (as defined in section
1056(d)(3)(B)(i) of this title).

(8) Individual account plan
(A) In general

For purposes of this subsection, the term
“individual account plan’ shall have the
meaning provided such term in section
1002(34) of this title, except that such term
shall not include a one-participant retire-
ment plan.

(B) One-participant retirement plan

For purposes of subparagraph (A), the term
‘“‘one-participant retirement plan’® means a
retirement plan that on the first day of the
plan year—

(i) covered only one individual (or the in-
dividual and the individual’s spouse) and
the individual (or the individual and the
individual’s spouse) owned 100 percent of
the plan sponsor (whether or not incor-
porated), or

(ii) covered only one or more partners
(or partners and their spouses) in the plan
Sponsor.

(j) Notice of funding-based limitation on certain
forms of distribution

The plan administrator of a single-employer
plan shall provide a written notice to plan par-
ticipants and beneficiaries within 30 days—

(1) after the plan has become subject to a re-
striction described in paragraph (1) or (3) of
section 1056(g) of this title),2

(2) in the case of a plan to which section
1056(g)(4) of this title applies, after the valu-
ation date for the plan year described in sec-
tion 1056(g)(4)(A) of this title for which the
plan’s adjusted funding target attainment per-
centage for the plan year is less than 60 per-
cent (or, if earlier, the date such percentage is
deemed to be less than 60 percent under sec-
tion 1056(g)(7) of this title), and

(3) at such other time as may be determined
by the Secretary of the Treasury.

The notice required to be provided under this
subsection shall be in writing, except that such
notice may be in electronic or other form to the
extent that such form is reasonably accessible
to the recipient. The Secretary of the Treasury,
in consultation with the Secretary, shall have
the authority to prescribe rules applicable to
the notices required under this subsection.

(k) Multiemployer plan information made avail-
able on request

(1) In general

Each administrator of a multiemployer plan
shall, upon written request, furnish to any
plan participant or beneficiary, employee rep-
resentative, or any employer that has an obli-
gation to contribute to the plan—

(A) a copy of any periodic actuarial report

(including any sensitivity testing) received

280 in original. The closing parenthesis probably should not
appear.

by the plan for any plan year which has been
in the plan’s possession for at least 30 days,

(B) a copy of any quarterly, semi-annual,
or annual financial report prepared for the
plan by any plan investment manager or ad-
visor or other fiduciary which has been in
the plan’s possession for at least 30 days, and

(C) a copy of any application filed with the
Secretary of the Treasury requesting an ex-
tension under section 1084 of this title or
section 431(d) of title 26 and the determina-
tion of such Secretary pursuant to such ap-
plication.

(2) Compliance

Information required to be provided under
paragraph (1)—

(A) shall be provided to the requesting par-
ticipant, beneficiary, or employer within 30
days after the request in a form and manner
prescribed in regulations of the Secretary,

(B) may be provided in written, electronic,
or other appropriate form to the extent such
form is reasonably accessible to persons to
whom the information is required to be pro-
vided, and

(C) shall not—

(i) include any individually identifiable
information regarding any plan partici-
pant, beneficiary, employee, fiduciary, or
contributing employer, or

(ii) reveal any proprietary information
regarding the plan, any contributing em-
ployer, or entity providing services to the
plan.

Subparagraph (C)(i) shall not apply to individ-
ually identifiable information with respect to
any plan investment manager or adviser, or
with respect to any other person (other than
an employee of the plan) preparing a financial
report required to be included under paragraph
OH(B).

(3) Limitations

In no case shall a participant, beneficiary, or
employer be entitled under this subsection to
receive more than one copy of any report or
application described in paragraph (1) during
any one 12-month period. The administrator
may make a reasonable charge to cover copy-
ing, mailing, and other costs of furnishing cop-
ies of information pursuant to paragraph (1).
The Secretary may by regulations prescribe
the maximum amount which will constitute a
reasonable charge under the preceding sen-
tence.

(1) Notice of potential withdrawal liability

(1) In general

The plan sponsor or administrator of a
multiemployer plan shall, upon written re-
quest, furnish to any employer who has an ob-
ligation to contribute to the plan a notice of—

(A) the estimated amount which would be
the amount of such employer’s withdrawal
liability under part 1 of subtitle E of sub-
chapter III if such employer withdrew on the
last day of the plan year preceding the date
of the request, and

(B) an explanation of how such estimated
liability amount was determined, including
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the actuarial assumptions and methods used
to determine the value of the plan liabilities
and assets, the data regarding employer con-
tributions, unfunded vested benefits, annual
changes in the plan’s unfunded vested bene-
fits, and the application of any relevant lim-
itations on the estimated withdrawal liabil-
ity.
For purposes of subparagraph (B), the term
‘“‘employer contribution’ means, in connection
with a participant, a contribution made by an
employer as an employer of such participant.
(2) Compliance

Any notice required to be provided under
paragraph (1)—

(A) shall be provided in a form and manner
prescribed in regulations of the Secretary to
the requesting employer within—

(i) 180 days after the request, or

(ii) subject to regulations of the Sec-
retary, such longer time as may be nec-
essary in the case of a plan that deter-
mines withdrawal liability based on any
method described under paragraph (4) or

(5) of section 1391(c) of this title; and

(B) may be provided in written, electronic,
or other appropriate form to the extent such
form is reasonably accessible to employers
to whom the information is required to be
provided.

(3) Limitations

In no case shall an employer be entitled
under this subsection to receive more than one
notice described in paragraph (1) during any
one 12-month period. The person required to
provide such notice may make a reasonable
charge to cover copying, mailing, and other
costs of furnishing such notice pursuant to
paragraph (1). The Secretary may by regula-
tions prescribe the maximum amount which
will constitute a reasonable charge under the
preceding sentence.

(m) Notice of right to divest

Not later than 30 days before the first date on
which an applicable individual of an applicable
individual account plan is eligible to exercise
the right under section 1054(j) of this title to di-
rect the proceeds from the divestment of em-
ployer securities with respect to any type of
contribution, the administrator shall provide to
such individual a notice—

(1) setting forth such right under such sec-
tion, and

(2) describing the importance of diversifying
the investment of retirement account assets.

The notice required by this subsection shall be
written in a manner calculated to be understood
by the average plan participant and may be de-
livered in written, electronic, or other appro-
priate form to the extent that such form is rea-
sonably accessible to the recipient.

(n) Cross reference

For regulations relating to coordination of reports
to the Secretaries of Labor and the Treasury, see
section 1204 of this title.

(Pub. L. 93-406, title I, §101, Sept. 2, 1974, 88 Stat.
840; Pub. L. 100-203, title IX, §9304(d), Dec. 22,

TITLE 29—LABOR

Page 332

1987, 101 Stat. 1330-348; Pub. L. 101-239, title VII,
§§7881(b)(5)(A), 7894(b)(2), Dec. 19, 1989, 103 Stat.
2438, 2448; Pub. L. 101-508, title XII, §12012(d)(1),
Nov. 5, 1990, 104 Stat. 1388-572; Pub. L. 103-66,
title IV, §4301(b)(1), Aug. 10, 1993, 107 Stat. 375;
Pub. L. 103-465, title VII, §731(c)(4)(A), Dec. 8,
1994, 108 Stat. 5004; Pub. L. 104-188, title I,
§1421(d)(1), Aug. 20, 1996, 110 Stat. 1799; Pub. L.
104-191, title I, §101(e)(1), Aug. 21, 1996, 110 Stat.
1952; Pub. L. 104-204, title VI, §603(b)(3)(B), Sept.
26, 1996, 110 Stat. 2938; Pub. L. 105-34, title XV,
§1503(a), Aug. 5, 1997, 111 Stat. 1061; Pub. L.
105-200, title IV, §401(h)(1)(A), July 16, 1998, 112
Stat. 668; Pub. L. 106-170, title V, §535(a)(2)(A),
Dec. 17, 1999, 113 Stat. 1934; Pub. L. 107-204, title
III, §306(b)(1), July 30, 2002, 116 Stat. 780; Pub. L.
108-218, title I, §103(a), title II, §204(b)(1), Apr. 10,
2004, 118 Stat. 602, 609; Pub. L. 108-357, title VII,
§709(a)(1), Oct. 22, 2004, 118 Stat. 1551; Pub. L.
109-280, title I, §§103(b)(1), 108(a)(1), (11), formerly
§107(a)(1), (11), title V, §§501(a), 502(a)(1), (b)(1),
503(¢)(2), 507(a), 509(a), Aug. 17, 2006, 120 Stat. 815,
818, 819, 936, 939, 940, 944, 948, 952, renumbered
Pub. L. 111-192, title II, §202(a), June 25, 2010, 124
Stat. 1297; Pub. L. 110-458, title I, §§101(c)(1)(A),
105(a), (b)(1), (g), Dec. 23, 2008, 122 Stat. 5097, 5104,
5105; Pub. L. 111-148, title VI, §6606, Mar. 23, 2010,
124 Stat. 781.)

REFERENCES IN TEXT

Section 1022(a)(1) of this title, referred to in subsec.
(a)(1), was redesignated section 1022(a) of this title by
Pub. L. 105-34, title XV, §1503(b)(1)(B), Aug. 5, 1997, 111
Stat. 1061.

AMENDMENTS

2010—Subsec. (g). Pub. L. 111-148, §6606(2), inserted
‘‘to register with the Secretary prior to operating in a
State and may, by regulation, require such multiple
employer welfare arrangements’” after ‘‘not group
health plans’.

Pub. L. 111-148, §6606(1), which directed substitution
of ‘“‘Secretary shall” for ‘‘Secretary may’’, was exe-
cuted by making the substitution the first place ap-
pearing, to reflect the probable intent of Congress.

2008—Subsec. (H)(2)(B)(di)(D(aa). Pub. L. 110-458,
§105(a)(1), substituted ‘‘to which the notice relates’ for
‘‘for which the latest annual report filed under section
1024(a) of this title was filed” .

Subsec. ()(2)(B)(ii)ID). Pub. L. 110458, §105(a)(2),
added subcl. (IT) and struck out former subcl. (II) which
read as follows: ‘“‘in the case of a multiemployer plan,
a statement of the value of the plan’s assets and liabil-
ities for the plan year to which the notice relates as
the last day of such plan year and the preceding 2 plan
years,” .

Subsec. (1)(8)(B). Pub. L. 110-458, §105(g), amended
subpar. (B) generally. Prior to amendment, text read as
follows: ‘“‘For purposes of subparagraph (A), the term
‘one-participant retirement plan’ means a retirement
plan that—

‘(1) on the first day of the plan year—

“(I) covered only one individual (or the individual
and the individual’s spouse) and the individual (or
the individual and the individual’s spouse) owned
100 percent of the plan sponsor (whether or not in-
corporated), or

““(IT) covered only one or more partners (or part-
ners and their spouses) in the plan sponsor, and
‘(i) does not cover a business that leases employ-

ees.”

Subsec. (j). Pub. L. 110458, §101(c)(1)(A), substituted
‘‘section 1056(g)(4)(A)” for ‘‘section 1056(g)(4)(B)’’ in par.
(2) and inserted ‘‘The Secretary of the Treasury, in con-
sultation with the Secretary, shall have the authority
to prescribe rules applicable to the notices required
under this subsection.”” in concluding provisions.
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Subsec. (k)(2). Pub. L. 110-458, §105(b)(1), inserted con-
cluding provisions.

2006—Subsec. (a)(2). Pub. L. 109-280, §503(c)(2), in-
serted ‘‘subsection (f) and’’ after ‘‘described in’’.

Subsec. (d)(3). Pub. L. 109-280, §108(a)(1), formerly
§107(a)(1), as renumbered by Pub. L. 111-192, substituted
£¢1083(j)”" for ¢<1082(e)’’.

Subsec. (e)(3). Pub. L. 109-280, §108(a)(11), formerly
§107(a)(11), as renumbered by Pub. L. 111-192, sub-
stituted ‘“‘August 17, 2006” for ‘‘October 22, 2004”".

Subsec. (f). Pub. L. 109-280, §501(a), amended heading
and text of subsec. (f) generally, substituting provisions
relating to defined benefit plan funding notices for pro-
visions relating to multiemployer defined benefit plan
funding notices.

Subsec. (1)(8)(B). Pub. L. 109-280, §509(a), added cl. (i),
redesignated cl. (v) as (ii), and struck out former cls. (i)
to (iv) which read as follows:

‘(i) on the first day of the plan year—

‘() covered only the employer (and the employer’s
spouse) and the employer owned the entire business
(whether or not incorporated), or

‘(IT) covered only one or more partners (and their
spouses) in a business partnership (including partners
in an S or C corporation (as defined in section 1361(a)
of title 26)),

‘“(ii) meets the minimum coverage requirements of
section 410(b) of title 26 (as in effect on July 30, 2002)
without being combined with any other plan of the
business that covers the employees of the business,

‘‘(iii) does not provide benefits to anyone except the
employer (and the employer’s spouse) or the partners
(and their spouses),

“(iv) does not cover a business that is a member of an
affiliated service group, a controlled group of corpora-
tions, or a group of businesses under common control,
and’’.

Subsec. (j). Pub. L. 109-280, §103(b)(1)(B), added sub-
sec. (j). Former subsec. (j) redesignated (k).

Subsec. (k). Pub. L. 109-280, §502(a)(1)(B), added sub-
sec. (k). Former subsec. (k) redesignated (1).

Pub. L. 109-280, §103(b)(1)(A), redesignated subsec. (j)
as (k).

Subsec. (1). Pub. L. 109-280, §502(b)(1)(B), added subsec.
(1). Former subsec. (I) redesignated (m).

Pub. L. 109-280, §502(a)(1)(A), redesignated subsec. (k)
as (0).

Subsec. (m). Pub. L. 109-280, §507(a), added subsec.
(m). Former subsec. (m) redesignated (n).

Pub. L. 109-280, §502(b)(1)(A), redesignated subsec. (1)
as (m).

Subsec. (n). Pub. L. 109-280, §507(a), redesignated sub-
sec. (m) as (n).

2004—Subsec. (e)(3). Pub. L. 108-357 substituted ‘‘Octo-
ber 22, 2004’ for ‘‘April 10, 2004°.

Pub. L. 108-218, §204(b)(1), substituted ‘‘April 10, 2004
for ‘‘December 17, 1999,

Subsec. (f). Pub. L. 108-218, §103(a), added subsec. (f).

2002—Subsecs. (h) to (j). Pub. L. 107-204 added subsec.
(i) and redesignated subsec. (h) relating to cross ref-
erence as (j).

1999—Subsec. (e)(3). Pub. L. 106-170 substituted ‘‘De-
cember 17, 1999 for ‘‘January 1, 1995,

1998—Subsec. (f). Pub. L. 105-200 struck out subsec. (f)
relating to information necessary to comply with Medi-
care and Medicaid Coverage Data Bank requirements.

1997—Subsec. (b). Pub. L. 105-34 redesignated pars. (4)
and (5) as (1) and (2), respectively, and struck out
former pars. (1) to (3), which read as follows:

‘(1) the summary plan description described in sec-
tion 1022(a)(1) of this title;

‘“(2) a plan description containing the matter re-
quired in section 1022(b) of this title;

‘(3) modifications and changes referred to in section
1022(a)(2) of this title;”’.

1996—Subsec. (g). Pub. L. 104204 made technical
amendment to reference in original act which appears
in text as reference to section 1191b of this title.

Pub. L. 104-191, §101(e)(1)(B), added subsec. (g).
Former subsec. (g) redesignated (h).
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Pub. L. 104-188 added subsec. (g). Former subsec. (g)
redesignated (h).

Subsec. (h). Pub. L. 104-191, §101(e)(1)(A), redesignated
subsec. (g), relating to simple retirement accounts, as
(h).

Pub. L. 104-188, §1421(d)(1), redesignated subsec. (g),
relating to cross references, as (h).

1994—Subsec. (e)(3). Pub. L. 103-465 substituted ‘1995’
for <“1991”°.

1993—Subsecs. (f), (g). Pub. L. 103-66 added subsec. (f)
and redesignated former subsec. (f) as (g).

1990—Subsecs. (e), (f). Pub. L. 101-508 added subsec. (e)
and redesignated former subsec. (e) as (f).

1989—Subsec. (a)(2). Pub. L. 101-239, §7894(b)(2), sub-
stituted ‘‘sections’ for ‘‘section’.

Subsec. (d)(1). Pub. L. 101-239, §7881(b)(5)(A), sub-
stituted ‘‘an employer maintaining a plan’ for ‘‘an em-
ployer of a plan’.

1987—Subsecs. (d), (e). Pub. L. 100-203 added subsec.
(d) and redesignated former subsec. (d) as (e).

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title I, §103(c), Aug. 17, 2006, 120 Stat.
816, as amended by Pub. L. 110-458, title I, §101(c)(3),
Dec. 23, 2008, 122 Stat. 5098, provided that:

‘(1) IN GENERAL.—The amendments made by this sec-
tion [amending this section and sections 1056 and 1132
of this title] shall apply to plan years beginning after
December 31, 2007.

¢“(2) COLLECTIVE BARGAINING EXCEPTION.—In the case
of a plan maintained pursuant to 1 or more collective
bargaining agreements between employee representa-
tives and 1 or more employers ratified before January
1, 2008, the amendments made by this section shall not
apply to plan years beginning before the earlier of—

‘“(A) the later of—

(i) the date on which the last collective bargain-
ing agreement relating to the plan terminates (de-
termined without regard to any extension thereof
agreed to after the date of the enactment of this
Act [Aug. 17, 2006]), or

‘“(ii) the first day of the first plan year to which
the amendments made by this section would (but
for this paragraph) apply, or
‘(B) January 1, 2010.

For purposes of subparagraph (A)(i), any plan amend-
ment made pursuant to a collective bargaining agree-
ment relating to the plan which amends the plan solely
to conform to any requirement added by this section
shall not be treated as a termination of such collective
bargaining agreement.”’

Pub. L. 109-280, title I, §108(e), formerly §107(e), Aug.
17, 2006, 120 Stat. 820, renumbered Pub. L. 111-192, title
II, §202(a), June 25, 2010, 124 Stat. 1297, provided that:
“The amendments made by this section [amending this
section, sections 1023, 1053, 1054, 1056, 1103, 1108, 1301,
1303, 1310, 1362, 1371, and 1423 of this title, and Reorga-
nization Plan No. 4 of 1978, set out as a note under sec-
tion 1001 of this title and in the Appendix to Title 5,
Government Organization and Employees, and repeal-
ing section 1057 of this title] shall apply to plan years
beginning after 2007.”

Pub. L. 109-280, title V, §501(d), Aug. 17, 2006, 120 Stat.
939, provided that:

‘(1) IN GENERAL.—The amendments made by this sec-
tion [amending this section and repealing section 1311
of this title] shall apply to plan years beginning after
December 31, 2007, except that the amendment made by
subsection (b) [repealing section 1311 of this title] shall
apply to plan years beginning after December 31, 2006.

‘“(2) TRANSITION RULE.—Any requirement under sec-
tion 101(f) of the Employee Retirement Income Secu-
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rity Act of 1974 [29 U.S.C. 1021(f)] (as amended by this
section) to report the funding target attainment per-
centage or funded percentage of a plan with respect to
any plan year beginning before January 1, 2008, shall be
treated as met if the plan reports—

““(A) in the case of a plan year beginning in 2006, the
funded current liability percentage (as defined in sec-
tion 302(d)(8) of such Act [29 U.S.C. 1082(d)(8)]) of the
plan for such plan year, and

‘“(B) in the case of a plan year beginning in 2007, the
funding target attainment percentage or funded per-
centage as determined using such methods of esti-
mation as the Secretary of the Treasury may pro-
vide.”

Amendment by section 502(a)(1), (b)(1) of Pub. L.
109-280 applicable to plan years beginning after Dec. 31,
2007, see section 502(d) of Pub. L. 109-280, set out as a
note under section 4980F of Title 26, Internal Revenue
Code.

Pub. L. 109-280, title V, §503(f), Aug. 17, 2006, 120 Stat.
945, provided that: ‘“The amendments made by this sec-
tion [amending this section and sections 1023 and 1024
of this title] shall apply to plan years beginning after
December 31, 2007.”

Pub. L. 109-280, title V, §507(d), Aug. 17, 2006, 120 Stat.
949, provided that:

‘(1) IN GENERAL.—The amendments made by this sec-
tion [amending this section and section 1132 of this
title] shall apply to plan years beginning after Decem-
ber 31, 2006.

‘(2) TRANSITION RULE.—If notice under section 101(m)
of the Employee Retirement Income Security Act of
1974 [29 U.S.C. 1021(m)] (as added by this section) would
otherwise be required to be provided before the 90th day
after the date of the enactment of this Act [Aug. 17,
2006], such notice shall not be required to be provided
until such 90th day.”

Pub. L. 109-280, title V, §509(b), Aug. 17, 2006, 120 Stat.
952, provided that: “The amendments made by this sub-
section [probably means this section, amending this
section] shall take effect as if included in the provi-
sions of section 306 of Public Law 107-204 (116 Stat. 745
et seq.).”

EFFECTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-218, title I, §103(d), Apr. 10, 2004, 118 Stat.
604, provided that: ‘““The amendments made by this sec-
tion [amending this section and section 1132 of this
title] shall apply to plan years beginning after Decem-
ber 31, 2004.”

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-204 effective 180 days after
July 30, 2002, see section 7244(c) of Title 15, Commerce
and Trade.

EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by Pub. L. 106-170 applicable to qualified
transfers occurring after Dec. 17, 1999, see section
535(c)(1) of Pub. L. 106-170, set out as a note under sec-
tion 420 of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1998 AMENDMENT

Pub. L. 105-200, title IV, §401(h)(1)(B), July 16, 1998,
112 Stat. 668, provided that: ‘“The amendment made by
subparagraph (A) [amending this section] shall take ef-
fect as if included in the enactment of the Act entitled
‘An Act to repeal the Medicare and Medicaid Coverage
Data Bank’, approved October 2, 1996 (Public Law
104-226; 110 Stat. 3033).”

EFFECTIVE DATE OF 1996 AMENDMENTS

Amendment by Pub. L. 104204 applicable with re-
spect to group health plans for plan years beginning on
or after Jan. 1, 1998, see section 603(c) of Pub. L. 104-204
set out as a note under section 1003 of this title.

Amendment of Pub. L. 104-191 applicable with respect
to group health plans for plan years beginning after
June 30, 1997, except as otherwise provided, see section
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101(g) of Pub. L. 104-191, set out as an Effective Date
note under section 1181 of this title.

Amendment by Pub. L. 104-188 applicable to taxable
years beginning after Dec. 31, 1996, see section 1421(e) of
Pub. L. 104-188, set out as a note under section 72 of
Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1993 AMENDMENT

Section 4301(d) of Pub. L. 103-66 provided that:

‘(1) IN GENERAL.—The amendments made by this sec-
tion [enacting section 1169 of this title and amending
this section and sections 1132 and 1144 of this title]
shall take effect on the date of the enactment of this
Act [Aug. 10, 1993].

‘(2) PLAN AMENDMENTS NOT REQUIRED UNTIL JANUARY
1, 1994.—Any amendment to a plan required to be made
by an amendment made by this section shall not be re-
quired to be made before the first plan year beginning
on or after January 1, 1994, if—

““(A) during the period after the date before the
date of the enactment of this Act and before such
first plan year, the plan is operated in accordance
with the requirements of the amendments made by
this section, and

‘“(B) such plan amendment applies retroactively to
the period after the date before the date of the enact-
ment of this Act and before such first plan year.

A plan shall not be treated as failing to be operated in
accordance with the provisions of the plan merely be-
cause it operates in accordance with this paragraph.”

EFFECTIVE DATE OF 1990 AMENDMENT

Section 12012(e) of Pub. L. 101-508 provided that: ‘“The
amendments made by this section [amending this sec-
tion and sections 1082, 1103, 1108, and 1132 of this title]
shall apply to qualified transfers under section 420 of
the Internal Revenue Code of 1986 [26 U.S.C. 420] made
after the date of the enactment of this Act [Nov. 5,
1990].”

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7881(b)(5)(A) of Pub. L. 101-239
effective, except as otherwise provided, as if included in
the provision of the Pension Protection Act, Pub. L.
100-203, §§9302-9346, to which such amendment relates,
see section 7882 of Pub. L. 101-239, set out as a note
under section 401 of Title 26, Internal Revenue Code.

Amendment by section 7894(b)(2) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if originally
included in the provision of the Employee Retirement
Income Security Act of 1974, Pub. L. 93-406, to which
such amendment relates, see section 7894(i) of Pub. L.
101-239, set out as a note under section 1002 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Section 9304(d) of Pub. L. 100-203, as amended by Pub.
L. 101-239, title VII, §7881(b)(5)(C), Dec. 19, 1989, 103
Stat. 2438, provided that the amendment made by that
section is effective with respect to plan years beginning
after Dec. 31, 1987.

REGULATIONS

Pub. L. 109-280, title V, §502(a)(3), Aug. 17, 2006, 120
Stat. 940, provided that: ‘“The Secretary shall prescribe
regulations under section 101(k)(2) of the Employee Re-
tirement Income Security Act of 1974 [29 U.S.C.
1021(k)(2)] (as added by paragraph (1)) not later than 1
year after the date of the enactment of this Act [Aug.
17, 2006].”

Pub. L. 108-218, title I, §103(c), Apr. 10, 2004, 118 Stat.
604, provided that: ‘“The Secretary of Labor shall, not
later than 1 year after the date of the enactment of this
Act [Apr. 10, 2004], issue regulations (including a model
notice) necessary to implement the amendments made
by this section [amending this section and section 1132
of this title].”

Secretary authorized, effective Sept. 2, 1974, to pro-
mulgate regulations wherever provisions of this sub-
chapter call for the promulgation of regulations, see
section 1031 of this title.



Page 335

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
orF TITLE I oF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

MODEL NOTICES AND FORMS

Pub. L. 109-280, title V, §501(c), Aug. 17, 2006, 120 Stat.
939, provided that: ‘“Not later than 1 year after the date
of the enactment of this Act [Aug. 17, 2006], the Sec-
retary of Labor shall publish a model version of the no-
tice required by section 101(f) of the Employee Retire-
ment Income Security Act of 1974 [29 U.S.C. 1021(f)].
The Secretary of Labor may promulgate any interim
final rules as the Secretary determines appropriate to
carry out the provisions of this subsection.”

Pub. L. 109-280, title V, §503(e), Aug. 17, 2006, 120 Stat.
945, as amended by Pub. L. 110-458, title I, §105(c)(2),
Dec. 23, 2008, 122 Stat. 5105, provided that: ‘“‘Not later
than 1 year after the date of the enactment of this Act
[Aug. 17, 2006], the Secretary of Labor shall publish a
model form for providing the statements, schedules,
and other material required to be provided under sec-
tion 104(d) of the Employee Retirement Income Secu-
rity Act of 1974 [29 U.S.C. 1024(d)], as amended by this
section. The Secretary of Labor may promulgate any
interim final rules as the Secretary determines appro-
priate to carry out the provisions of this subsection.”

Pub. L. 109-280, title V, §507(c), Aug. 17, 2006, 120 Stat.
949, provided that: ‘“The Secretary of the Treasury
shall, within 180 days after the date of the enactment
of this subsection [Aug. 17, 2006], prescribe a model no-
tice for purposes of satisfying the requirements of the
amendments made by this section [amending this sec-
tion and section 1132 of this title].”

PLAN AMENDMENTS NOT REQUIRED UNTIL JULY 30, 2002

For provisions directing that if any amendment made
by section 306(b) of Pub. L. 107-204 requires an amend-
ment to any plan, such plan amendment shall not be
required to be made before the first plan year begin-
ning on or after July 30, 2002, see section 7244(b)(3) of
Title 15, Commerce and Trade.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1998

For provisions directing that if any amendments
made by subtitle D [§§1401-1465] of title I of Pub. L.
104-188 require an amendment to any plan or annuity
contract, such amendment shall not be required to be
made before the first day of the first plan year begin-
ning on or after Jan. 1, 1998, see section 1465 of Pub. L.
104-188, set out as a note under section 401 of Title 26,
Internal Revenue Code.

§1022. Summary plan description

(a) A summary plan description of any em-
ployee benefit plan shall be furnished to partici-
pants and beneficiaries as provided in section
1024(b) of this title. The summary plan descrip-
tion shall include the information described in
subsection (b) of this section, shall be written in
a manner calculated to be understood by the av-
erage plan participant, and shall be sufficiently
accurate and comprehensive to reasonably ap-
prise such participants and beneficiaries of their
rights and obligations under the plan. A sum-
mary of any material modification in the terms
of the plan and any change in the information
required under subsection (b) of this section
shall be written in a manner calculated to be
understood by the average plan participant and
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shall be furnished in accordance with section
1024(b)(1) of this title.

(b) The summary plan description shall con-
tain the following information: The name and
type of administration of the plan; in the case of
a group health plan (as defined in section
1191b(a)(1) of this title), whether a health insur-
ance issuer (as defined in section 1191b(b)(2) of
this title) is responsible for the financing or ad-
ministration (including payment of claims) of
the plan and (if so) the name and address of such
issuer; the name and address of the person des-
ignated as agent for the service of legal process,
if such person is not the administrator; the
name and address of the administrator; names,
titles, and addresses of any trustee or trustees
(if they are persons different from the adminis-
trator); a description of the relevant provisions
of any applicable collective bargaining agree-
ment; the plan’s requirements respecting eligi-
bility for participation and benefits; a descrip-
tion of the provisions providing for nonforfeit-
able pension benefits; circumstances which may
result in disqualification, ineligibility, or denial
or loss of benefits; the source of financing of the
plan and the identity of any organization
through which benefits are provided; the date of
the end of the plan year and whether the records
of the plan are kept on a calendar, policy, or fis-
cal year basis; the procedures to be followed in
presenting claims for benefits under the plan in-
cluding the office at the Department of Labor
through which participants and beneficiaries
may seek assistance or information regarding
their rights under this chapter and the Health
Insurance Portability and Accountability Act of
1996 with respect to health benefits that are of-
fered through a group health plan (as defined in
section 1191b(a)(1) of this title), the remedies
available under the plan for the redress of
claims which are denied in whole or in part (in-
cluding procedures required under section 1133 of
this title), and if the employer so elects for pur-
poses of complying with section 1181(f)(3)(B)(i) of
this title, the model notice applicable to the
State in which the participants and bene-
ficiaries reside.

(Pub. L. 93-406, title I, §102, Sept. 2, 1974, 88 Stat.
841; Pub. L. 104-191, title I, §101(c)(2), Aug. 21,
1996, 110 Stat. 1951; Pub. L. 104-204, title VI,
§603(0)(3)(C), Sept. 26, 1996, 110 Stat. 2938; Pub. L.
105-34, title XV, §1503(b), Aug. 5, 1997, 111 Stat.
1061; Pub. L. 111-3, title III, §311(b)(1)(B), Feb. 4,
2009, 123 Stat. 67.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b), was in the
original ‘‘this Act’’, meaning Pub. L. 93-406, known as
the Employee Retirement Income Security Act of 1974.
Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

The Health Insurance Portability and Accountability
Act of 1996, referred to in subsec. (b), is Pub. L. 104-191,
Aug. 21, 1996, 110 Stat. 1936. For complete classification
of this Act to the Code, see Short Title of 1996 Amend-
ment note set out under section 201 of Title 42, The
Public Health and Welfare, and Tables.

AMENDMENTS

2009—Subsec. (b). Pub. L. 111-3 substituted ¢, the
remedies” for ‘“‘and the remedies’” and inserted ‘¢, and
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if the employer so elects for purposes of complying
with section 1181(f)(3)(B)(i) of this title, the model no-
tice applicable to the State in which the participants
and beneficiaries reside’’ before the period at end.

1997—Pub. L. 105-34, §1503(b)(2)(B), substituted ‘‘Sum-
mary plan description” for ‘‘Plan description and sum-
mary plan description’ in section catchline.

Subsec. (a). Pub. L. 105-34, §1503(b)(1), struck out
“(1)” after subsec. designation and struck out par. (2)
which read as follows: ‘“‘A plan description (containing
the information required by subsection (b) of this sec-
tion) of any employee benefit plan shall be prepared on
forms prescribed by the Secretary, and shall be filed
with the Secretary as required by section 1024(a)(1) of
this title. Any material modification in the terms of
the plan and any change in the information described
in subsection (b) of this section shall be filed in accord-
ance with section 1024(a)(1)(D) of this title.”

Subsec. (b). Pub. L. 105-34, §1503(b)(2)(A), substituted
“The summary plan description shall contain’ for
“The plan description and summary plan description
shall contain’.

1996—Subsec. (b). Pub. L. 104204 made technical
amendment to references in original act which appear
in text as references to section 1191b of this title.

Pub. L. 104-191 inserted ‘‘in the case of a group health
plan (as defined in section 1191b(a)(1) of this title),
whether a health insurance issuer (as defined in section
1191b(b)(2) of this title) is responsible for the financing
or administration (including payment of claims) of the
plan and (if so) the name and address of such issuer;”
after ‘‘type of administration of the plan;”’ and ‘‘includ-
ing the office at the Department of Labor through
which participants and beneficiaries may seek assist-
ance or information regarding their rights under this
chapter and the Health Insurance Portability and Ac-
countability Act of 1996 with respect to health benefits
that are offered through a group health plan (as defined
in section 1191b(a)(1) of this title)” after ‘‘presenting
claims for benefits under the plan’.

EFFECTIVE DATE OF 2009 AMENDMENT

Amendment by Pub. L. 111-3 effective Apr. 1, 2009, and
applicable to child health assistance and medical as-
sistance provided on or after that date, with certain ex-
ceptions, see section 3 of Pub. L. 111-3, set out as an Ef-
fective Date note under section 1396 of Title 42, The
Public Health and Welfare.

EFFECTIVE DATE OF 1996 AMENDMENTS

Amendment by Pub. L. 104-204 applicable with re-
spect to group health plans for plan years beginning on
or after Jan. 1, 1998, see section 603(c) of Pub. L. 104-204
set out as a note under section 1003 of this title.

Amendment by Pub. L. 104-191 applicable with re-
spect to group health plans for plan years beginning
after June 30, 1997, except as otherwise provided, see
section 101(g) of Pub. L. 104-191, set out as an Effective
Date note under section 1181 of this title.

REGULATIONS

Secretary authorized, effective Sept. 2, 1974, to pro-
mulgate regulations wherever provisions of this sub-
chapter call for the promulgation of regulations, see
section 1031 of this title.

§1023. Annual reports
(a) Publication and filing

(1)(A) An annual report shall be published with
respect to every employee benefit plan to which
this part applies. Such report shall be filed with
the Secretary in accordance with section 1024(a)
of this title, and shall be made available and fur-
nished to participants in accordance with sec-
tion 1024(b) of this title.

(B) The annual report shall include the infor-
mation described in subsections (b) and (¢) and
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where applicable subsections (d), (e), and (f) and
shall also include—
(i) a financial statement and opinion, as re-
quired by paragraph (3) of this subsection, and
(ii) an actuarial statement and opinion, as
required by paragraph (4) of this subsection.

(2) If some or all of the information necessary
to enable the administrator to comply with the
requirements of this subchapter is maintained
by—

(A) an insurance carrier or other organiza-
tion which provides some or all of the benefits
under the plan, or holds assets of the plan in
a separate account,

(B) a bank or similar institution which holds
some or all of the assets of the plan in a com-
mon or collective trust or a separate trust, or
custodial account, or

(C) a plan sponsor as defined in section
1002(16)(B) of this title,

such carrier, organization, bank, institution, or
plan sponsor shall transmit and certify the ac-
curacy of such information to the administrator
within 120 days after the end of the plan year (or
such other date as may be prescribed under reg-
ulations of the Secretary).

(3)(A) Except as provided in subparagraph (C),
the administrator of an employee benefit plan
shall engage, on behalf of all plan participants,
an independent qualified public accountant, who
shall conduct such an examination of any finan-
cial statements of the plan, and of other books
and records of the plan, as the accountant may
deem necessary to enable the accountant to
form an opinion as to whether the financial
statements and schedules required to be in-
cluded in the annual reports by subsection (b) of
this section are presented fairly in conformity
with generally accepted accounting principles
applied on a basis consistent with that of the
preceding year. Such examination shall be con-
ducted in accordance with generally accepted
auditing standards, and shall involve such tests
of the books and records of the plan as are con-
sidered necessary by the independent qualified
public accountant. The independent qualified
public accountant shall also offer his opinion as
to whether the separate schedules specified in
subsection (b)(3) of this section and the sum-
mary material required under section 1024(b)(3)
of this title present fairly, and in all material
respects the information contained therein when
considered in conjunction with the financial
statements taken as a whole. The opinion by the
independent qualified public accountant shall be
made a part of the annual report. In a case
where a plan is not required to file an annual re-
port, the requirements of this paragraph shall
not apply. In a case where by reason of section
1024(a)(2) of this title a plan is required only to
file a simplified annual report, the Secretary
may waive the requirements of this paragraph.

(B) In offering his opinion under this section
the accountant may rely on the correctness of
any actuarial matter certified to by an enrolled
actuary, if he so states his reliance.

(C) The opinion required by subparagraph (A)
need not be expressed as to any statements re-
quired by subsection (b)(3)(G) of this section pre-
pared by a bank or similar institution or insur-
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ance carrier regulated and supervised and sub-
ject to periodic examination by a State or Fed-
eral agency if such statements are certified by
the bank, similar institution, or insurance car-
rier as accurate and are made a part of the an-
nual report.

(D) For purposes of this subchapter, the term
“‘qualified public accountant’ means—

(i) a person who is a certified public account-
ant, certified by a regulatory authority of a
State;

(ii) a person who is a licensed public ac-
countant licensed by a regulatory authority of
a State; or

(iii) a person certified by the Secretary as a
qualified public accountant in accordance with
regulations published by him for a person who
practices in States where there is no certifi-
cation or licensing procedure for accountants.

(4)(A) The administrator of an employee pen-
sion benefit plan subject to the reporting re-
quirement of subsection (d) of this section shall
engage, on behalf of all plan participants, an en-
rolled actuary who shall be responsible for the
preparation of the materials comprising the ac-
tuarial statement required under subsection (d)
of this section. In a case where a plan is not re-
quired to file an annual report, the requirement
of this paragraph shall not apply, and, in a case
where by reason of section 1024(a)(2) of this title,
a plan is required only to file a simplified re-
port, the Secretary may waive the requirement
of this paragraph.

(B) The enrolled actuary shall utilize such as-
sumptions and techniques as are necessary to
enable him to form an opinion as to whether the
contents of the matters reported under sub-
section (d) of this section—

(i) are in the aggregate reasonably related to
the experience of the plan and to reasonable
expectations; and

(ii) represent his best estimate of antici-
pated experience under the plan.

The opinion by the enrolled actuary shall be
made with respect to, and shall be made a part
of, each annual report.

(C) For purposes of this subchapter, the term
“‘enrolled actuary’ means an actuary enrolled
under subtitle C of subchapter II of this chapter.

(D) In making a certification under this sec-
tion the enrolled actuary may rely on the cor-
rectness of any accounting matter under sub-
section (b) of this section to which any qualified
public accountant has expressed an opinion, if
he so states his reliance.

(b) Financial statement

An annual report under this section shall in-
clude a financial statement containing the fol-
lowing information:

(1) With respect to an employee welfare bene-
fit plan: a statement of assets and liabilities; a
statement of changes in fund balance; and a
statement of changes in financial position. In
the notes to financial statements, disclosures
concerning the following items shall be consid-
ered by the accountant: a description of the plan
including any significant changes in the plan
made during the period and the impact of such
changes on benefits; a description of material
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lease commitments, other commitments, and
contingent liabilities; a description of agree-
ments and transactions with persons known to
be parties in interest; a general description of
priorities upon termination of the plan; infor-
mation concerning whether or not a tax ruling
or determination letter has been obtained; and
any other matters necessary to fully and fairly
present the financial statements of the plan.

(2) With respect to an employee pension bene-
fit plan: a statement of assets and liabilities,
and a statement of changes in net assets avail-
able for plan benefits which shall include details
of revenues and expenses and other changes ag-
gregated by general source and application. In
the notes to financial statements, disclosures
concerning the following items shall be consid-
ered by the accountant: a description of the plan
including any significant changes in the plan
made during the period and the impact of such
changes on benefits; the funding policy (includ-
ing policy with respect to prior service cost),
and any changes in such policies during the
year; a description of any significant changes in
plan benefits made during the period; a descrip-
tion of material lease commitments, other com-
mitments, and contingent liabilities; a descrip-
tion of agreements and transactions with per-
sons known to be parties in interest; a general
description of priorities upon termination of the
plan; information concerning whether or not a
tax ruling or determination letter has been ob-
tained; and any other matters necessary to fully
and fairly present the financial statements of
such pension plan.

(3) With respect to all employee benefit plans,
the statement required under paragraph (1) or
(2) shall have attached the following informa-
tion in separate schedules:

(A) a statement of the assets and liabilities
of the plan aggregated by categories and val-
ued at their current value, and the same data
displayed in comparative form for the end of
the previous fiscal year of the plan;

(B) a statement of receipts and disburse-
ments during the preceding twelve-month pe-
riod aggregated by general sources and appli-
cations;

(C) a schedule of all assets held for invest-
ment purposes aggregated and identified by is-
suer, borrower, or lessor, or similar party to
the transaction (including a notation as to
whether such party is known to be a party in
interest), maturity date, rate of interest, col-
lateral, par or maturity value, cost, and cur-
rent value;

(D) a schedule of each transaction involving
a person known to be party in interest, the
identity of such party in interest and his rela-
tionship or that of any other party in interest
to the plan, a description of each asset to
which the transaction relates; the purchase or
selling price in case of a sale or purchase, the
rental in case of a lease, or the interest rate
and maturity date in case of a loan; expense
incurred in connection with the transaction;
the cost of the asset, the current value of the
asset, and the net gain (or loss) on each trans-
action;

(E) a schedule of all loans or fixed income
obligations which were in default as of the
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close of the plan’s fiscal year or were classified
during the year as uncollectable and the fol-
lowing information with respect to each loan
on such schedule (including a notation as to
whether parties involved are known to be par-
ties in interest): the original principal amount
of the loan, the amount of principal and inter-
est received during the reporting year, the un-
paid balance, the identity and address of the
obligor, a detailed description of the loan (in-
cluding date of making and maturity, interest
rate, the type and value of collateral, and
other material terms), the amount of principal
and interest overdue (if any) and an expla-
nation thereof;

(F') a list of all leases which were in default
or were classified during the year as uncollect-
able; and the following information with re-
spect to each lease on such schedule (including
a notation as to whether parties involved are
known to be parties in interest): the type of
property leased (and, in the case of fixed as-
sets such as land, buildings, leasehold, and so
forth, the location of the property), the iden-
tity of the lessor or lessee from or to whom
the plan is leasing, the relationship of such
lessors and lessees, if any, to the plan, the em-
ployer, employee organization, or any other
party in interest, the terms of the lease re-
garding rent, taxes, insurance, repairs, ex-
penses, and renewal options; the date the
leased property was purchased and its cost,
the date the property was leased and its ap-
proximate value at such date, the gross rental
receipts during the reporting period, expenses
paid for the leased property during the report-
ing period, the net receipts from the lease, the
amounts in arrears, and a statement as to
what steps have been taken to collect amounts
due or otherwise remedy the default;

(G) if some or all of the assets of a plan or
plans are held in a common or collective trust
maintained by a bank or similar institution or
in a separate account maintained by an insur-
ance carrier or a separate trust maintained by
a bank as trustee, the report shall include the
most recent annual statement of assets and li-
abilities of such common or collective trust,
and in the case of a separate account or a sep-
arate trust, such other information as is re-
quired by the administrator in order to com-
ply with this subsection; and

(H) a schedule of each reportable trans-
action, the name of each party to the trans-
action (except that, in the case of an acquisi-
tion or sale of a security on the market, the
report need not identify the person from whom
the security was acquired or to whom it was
sold) and a description of each asset to which
the transaction applies; the purchase or sell-
ing price in case of a sale or purchase, the
rental in case of a lease, or the interest rate
and maturity date in case of a loan; expenses
incurred in connection with the transaction;
the cost of the asset, the current value of the
asset, and the net gain (or loss) on each trans-
action. For purposes of the preceding sen-
tence, the term ‘‘reportable transaction”
means a transaction to which the plan is a
party if such transaction is—
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(i) a transaction involving an amount in
excess of 3 percent of the current value of
the assets of the plan;

(ii) any transaction (other than a trans-
action respecting a security) which is part of
a series of transactions with or in conjunc-
tion with a person in a plan year, if the ag-
gregate amount of such transactions exceeds
3 percent of the current value of the assets
of the plan;

(iii) a transaction which is part of a series
of transactions respecting one or more secu-
rities of the same issuer, if the aggregate
amount of such transactions in the plan year
exceeds 3 percent of the current value of the
assets of the plan; or

(iv) a transaction with or in conjunction
with a person respecting a security, if any
other transaction with or in conjunction
with such person in the plan year respecting
a security is required to be reported by rea-
son of clause (i).

(4) The Secretary may, by regulation, relieve
any plan from filing a copy of a statement of as-
sets and liabilities (or other information) de-
scribed in paragraph (3)(G) if such statement
and other information is filed with the Sec-
retary by the bank or insurance carrier which
maintains the common or collective trust or
separate account.

(c) Information to be furnished by administrator

The administrator shall furnish as a part of a
report under this section the following informa-
tion:

(1) The number of employees covered by the
plan.

(2) The name and address of each fiduciary.

(3) Except in the case of a person whose com-
pensation is minimal (determined under regu-
lations of the Secretary) and who performs
solely ministerial duties (determined under
such regulations), the name of each person (in-
cluding but not limited to, any consultant,
broker, trustee, accountant, insurance carrier,
actuary, administrator, investment manager,
or custodian who rendered services to the plan
or who had transactions with the plan) who re-
ceived directly or indirectly compensation
from the plan during the preceding year for
services rendered to the plan or its partici-
pants, the amount of such compensation, the
nature of his services to the plan or its par-
ticipants, his relationship to the employer of
the employees covered by the plan, or the em-
ployee organization, and any other office, po-
sition, or employment he holds with any party
in interest.

(4) An explanation of the reason for any
change in appointment of trustee, accountant,
insurance carrier, enrolled actuary, adminis-
trator, investment manager, or custodian.

(5) Such financial and actuarial information
including but not limited to the material de-
scribed in subsections (b) and (d) of this sec-
tion as the Secretary may find necessary or
appropriate.

(d) Actuarial statement

With respect to an employee pension benefit
plan (other than (A) a profit sharing, savings, or
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other plan, which is an individual account plan,
(B) a plan described in section 1081(b) of this
title, or (C) a plan described both in section
1321(b) of this title and in paragraph (1), (2), (3),
4), (5), (6), or (7) of section 1081(a) of this title)
an annual report under this section for a plan
year shall include a complete actuarial state-
ment applicable to the plan year which shall in-
clude the following:

(1) The date of the plan year, and the date of
the actuarial valuation applicable to the plan
year for which the report is filed.

(2) The date and amount of the contribution
(or contributions) received by the plan for the
plan year for which the report is filed and con-
tributions for prior plan years not previously
reported.

(3) The following information applicable to
the plan year for which the report is filed: the
normal costs or target normal costs, the ac-
crued liabilities or funding target, an identi-
fication of benefits not included in the cal-
culation; a statement of the other facts and
actuarial assumptions and methods used to de-
termine costs, and a justification for any
change in actuarial assumptions or cost meth-
ods; and the minimum contribution required
under section 1082 of this title.

(4) The number of participants and bene-
ficiaries, both retired and nonretired, covered
by the plan.

(6) The current value of the assets accumu-
lated in the plan, and the present value of the
assets of the plan used by the actuary in any
computation of the amount of contributions
to the plan required under section 1082 of this
title and a statement explaining the basis of
such valuation of present value of assets.

(6) Information required in regulations of
the Pension Benefit Guaranty Corporation
with respect to:

(A) the current value of the assets of the
plan,

(B) the present value of all nonforfeitable
benefits for participants and beneficiaries
receiving payments under the plan,

(C) the present value of all nonforfeitable
benefits for all other participants and bene-
ficiaries,

(D) the present value of all accrued bene-
fits which are not nonforfeitable (including a
separate accounting of such benefits which
are benefit commitments, as defined in sec-
tion 1301(a)(16) of this title), and

(BE) the actuarial assumptions and tech-
niques used in determining the values de-
scribed in subparagraphs (A) through (D).

(7) A certification of the contribution nec-
essary to reduce the minimum required con-
tribution determined under section 1083 of this
title, or the accumulated funding deficiency
determined under section 1084 of this title, to
Zero.

(8) A statement by the enrolled actuary—

(A) that to the best of his knowledge the
report is complete and accurate, and
(B) the applicable requirements of sections

1083(h) and 1084(c)(3) of this title (relating to

reasonable actuarial assumptions and meth-

ods) have been complied with.

(9) A copy of the opinion required by sub-
section (a)(4) of this section.
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(10) A statement by the actuary which dis-
closes—
(A) any event which the actuary has not
taken into account, and
(B) any trend which, for purposes of the ac-
tuarial assumptions used, was not assumed
to continue in the future,

but only if, to the best of the actuary’s knowl-
edge, such event or trend may require a mate-
rial increase in plan costs or required con-
tribution rates.

(11) If the current value of the assets of the
plan is less than 70 percent of—

(A) in the case of a single-employer plan,
the funding target (as defined in section
1083(d)(1) of this title) of the plan, or

(B) in the case of a multiemployer plan,
the current liability (as defined in section
1084(c)(6)(D) of this title) under the plan,

the percentage which such value is of the
amount described in subparagraph (A) or (B).

(12) A statement explaining the actuarial as-
sumptions and methods used in projecting fu-
ture retirements and forms of benefit distribu-
tions under the plan.

(13) Such other information regarding the
plan as the Secretary may by regulation re-
quire.

(14) Such other information as may be nec-
essary to fully and fairly disclose the actuar-
ial position of the plan.

Such actuary shall make an actuarial valuation

of the plan for every third plan year, unless he

determines that a more frequent valuation is

necessary to support his opinion under sub-

section (a)(4) of this section.

(e) Statement from insurance company, insur-
ance service, or other similar organizations
which sell or guarantee plan benefits

If some or all of the benefits under the plan
are purchased from and guaranteed by an insur-
ance company, insurance service, or other simi-
lar organization, a report under this section
shall include a statement from such insurance
company, service, or other similar organization
covering the plan year and enumerating—

(1) the premium rate or subscription charge
and the total premium or subscription charges
paid to each such carrier, insurance service, or
other similar organization and the approxi-
mate number of persons covered by each class
of such benefits; and

(2) the total amount of premiums received,
the approximate number of persons covered by
each class of benefits, and the total claims
paid by such company, service, or other orga-
nization; dividends or retroactive rate adjust-
ments, commissions, and administrative serv-
ice or other fees or other specific acquisition
costs paid by such company, service, or other
organization; any amounts held to provide
benefits after retirement; the remainder of
such premiums; and the names and addresses
of the brokers, agents, or other persons to
whom commissions or fees were paid, the
amount paid to each, and for what purpose. If
any such company, service, or other organiza-
tion does not maintain separate experience
records covering the specific groups it serves,
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the report shall include in lieu of the informa-
tion required by the foregoing provisions of
this paragraph (A) a statement as to the basis
of its premium rate or subscription charge,
the total amount of premiums or subscription
charges received from the plan, and a copy of
the financial report of the company, service,
or other organization and (B) if such company,
service, or organization incurs specific costs in
connection with the acquisition or retention
of any particular plan or plans, a detailed
statement of such costs.
(f) Additional information with respect to de-
fined benefit plans
(1) Liabilities under 2 or more plans
(A) In general

In any case in which any liabilities to par-
ticipants or their beneficiaries under a de-
fined benefit plan as of the end of a plan
year consist (in whole or in part) of liabil-
ities to such participants and beneficiaries
under 2 or more pension plans as of imme-
diately before such plan year, an annual re-
port under this section for such plan year
shall include the funded percentage of each
of such 2 or more pension plans as of the last
day of such plan year and the funded per-
centage of the plan with respect to which
the annual report is filed as of the last day
of such plan year.

(B) Funded percentage

For purposes of this paragraph, the term
“‘funded percentage’—

(i) in the case of a single-employer plan,
means the funding target attainment per-
centage, as defined in section 1083(d)(2) of
this title, and

(ii) in the case of a multiemployer plan,
has the meaning given such term in sec-
tion 1085(i)(2) of this title.

(2) Additional information for multiemployer
plans

With respect to any defined benefit plan
which is a multiemployer plan, an annual re-
port under this section for a plan year shall in-
clude, in addition to the information required
under paragraph (1), the following, as of the
end of the plan year to which the report re-
lates:

(A) The number of employers obligated to
contribute to the plan.

(B) A list of the employers that contrib-
uted more than 5 percent of the total con-
tributions to the plan during such plan year.

(C) The number of participants under the
plan on whose behalf no contributions were
made by an employer as an employer of the
participant for such plan year and for each
of the 2 preceding plan years.

(D) The ratios of—

(i) the number of participants under the
plan on whose behalf no employer had an
obligation to make an employer contribu-
tion during the plan year, to

(ii) the number of participants under the
plan on whose behalf no employer had an
obligation to make an employer contribu-
tion during each of the 2 preceding plan
years.
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(E) Whether the plan received an amortiza-
tion extension under section 1084(d) of this
title or section 431(d) of title 26 for such plan
year and, if so, the amount of the difference
between the minimum required contribution
for the year and the minimum required con-
tribution which would have been required
without regard to the extension, and the pe-
riod of such extension.

(F) Whether the plan used the shortfall
funding method (as such term is used in sec-
tion 1085 of this title) for such plan year and,
if so, the amount of the difference between
the minimum required contribution for the
year and the minimum required contribu-
tion which would have been required without
regard to the use of such method, and the pe-
riod of use of such method.

(G) Whether the plan was in critical or en-
dangered status under section 1085 of this
title for such plan year, and if so, a sum-
mary of any funding improvement or reha-
bilitation plan (or modification thereto)
adopted during the plan year, and the funded
percentage of the plan.

(H) The number of employers that with-
drew from the plan during the preceding
plan year and the aggregate amount of with-
drawal liability assessed, or estimated to be
assessed, against such withdrawn employers.

(ID In the case of a multiemployer plan
that has merged with another plan or to
which assets and liabilities have been trans-
ferred, the actuarial valuation of the assets
and liabilities of each affected plan during
the year preceding the effective date of the
merger or transfer, based upon the most re-
cent data available as of the day before the
first day of the plan year, or other valuation
method performed under standards and pro-
cedures as the Secretary may prescribe by
regulation.

(Pub. L. 93-406, title I, §103, Sept. 2, 1974, 88 Stat.
841; Pub. L. 96-364, title III, §307, Sept. 26, 1980,
94 Stat. 1295; Pub. L. 99-272, title XI, §11016(b)(1),
Apr. 7, 1986, 100 Stat. 272; Pub. L. 100-203, title
IX, §9342(a)(1), Dec. 22, 1987, 101 Stat. 1330-371;
Pub. L. 101-239, title VII, §7881(j)(1), Dec. 19, 1989,
103 Stat. 2442; Pub. L. 109-280, title I, §108(a)(2),
(3), formerly §107(a)(2), (3), title V, §503(a)(1), (b),
Aug. 17, 2006, 120 Stat. 818, 942, 943, renumbered
Pub. L. 111-192, title II, §202(a), June 25, 2010, 124
Stat. 1297; Pub. L. 110-458, title I, §101(d)(1)(A),
Dec. 23, 2008, 122 Stat. 5098.)

AMENDMENTS

2008—Subsec. (d)(3). Pub. L. 110-458, §101(d)(1)(A)(),
substituted ‘‘the normal costs or target normal costs,
the accrued liabilities or funding target’ for ‘‘the nor-
mal costs, the accrued liabilities”.

Subsec. (d)(7). Pub. L. 110-458, §101(d)(1)(A)(ii), added
par. (7) and struck out former par. (7) which read as fol-
lows: ‘A certification of the contribution necessary to
reduce the accumulated funding deficiency to zero.”

2006—Subsec. (a)(1)(B). Pub. L. 109-280, §503(a)(1)(A),
substituted ‘‘subsections (d), (e), and (f)”’ for ‘‘sub-
sections (d) and (e)”’ in introductory provisions.

Subsec. (d)(8)(B). Pub. L. 109-280, §108(a)(2), formerly
§107(a)(2), as renumbered by Pub. L. 111-192, substituted
‘‘the applicable requirements of sections 1083(h) and
1084(c)(3)” for ‘‘the requirements of section 1082(c)(3)”’.

Subsec. (d)(11). Pub. L. 109-280, §108(a)(3), formerly
§107(a)(3), as renumbered by Pub. L. 111-192, added par.
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(11) and struck out former par. (11) which read as fol-
lows: “If the current value of the assets of the plan is
less than 70 percent of the current liability under the
plan (within the meaning of section 1082(d)(7) of this
title), the percentage which such value is of such liabil-
ity..”

Subsec. (d)(12) to (14). Pub. L. 109-280, §503(b), added
par. (12) and redesignated former pars. (12) and (13) as
(13) and (14), respectively.

Subsec. (f). Pub. L. 109-280, §503(a)(1)(B), added sub-
sec. (f).

1989—Subsec. (d)(11). Pub. L. 101-239 substituted ‘70
percent” for ‘60 percent’ and ‘‘the percentage which
such value is of such liability.” for ‘‘such percentage’’.

1987—Subsec. (d)(11) to (13). Pub. L. 100203 added par.
(11) and redesignated former pars. (11) and (12) as (12)
and (13), respectively.

1986—Subsec. (d)(6). Pub. L. 99-272 amended par. (6)
generally. Prior to amendment, par. (6) read as follows:
“The present value of all of the plan’s liabilities for
nonforfeitable pension benefits allocated by the termi-
nation priority categories as set forth in section 1344 of
this title, and the actuarial assumptions used in these
computations. The Secretary shall establish regula-
tions defining (for purposes of this section) ‘termi-
nation priority categories’ and acceptable methods, in-
cluding approximate methods, for allocating the plan’s
liabilities to such termination priority categories.”

1980—Subsec. (d)(10) to (12). Pub. L. 96-364 added par.
(10) and redesignated former pars. (10) and (11) as (11)
and (12), respectively.

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by section 108(a)(2), (3) of Pub. L. 109-280
applicable to plan years beginning after 2007, see sec-
tion 108(e) of Pub. L. 109-280, set out as a note under
section 1021 of this title.

Amendment by section 503(a)(1), (b) of Pub. L. 109-280
applicable to plan years beginning after Dec. 31, 2007,
see section 503(f) of Pub. L. 109-280, set out as a note
under section 1021 of this title.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if included in the provision of
the Pension Protection Act, Pub. L. 100-203, §§9302-9346,
to which such amendment relates, see section 7882 of
Pub. L. 101-239, set out as a note under section 401 of
Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100203 applicable with re-
spect to reports required to be filed after Dec. 31, 1987,
see section 9342(d)(1) of Pub. L. 100-203, set out as a note
under section 1132 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

REGULATIONS

Secretary authorized, effective Sept. 2, 1974, to pro-
mulgate regulations wherever provisions of this sub-
chapter call for the promulgation of regulations, see
section 1031 of this title.
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APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
oF TITLE I oF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

GUIDANCE BY SECRETARY OF LABOR

Pub. L. 109-280, title V, §503(a)(2), Aug. 17, 2006, 120
Stat. 943, provided that: ‘“Not later than 1 year after
the date of enactment of this Act [Aug. 17, 2006], the
Secretary of Labor shall publish guidance to assist
multiemployer defined benefit plans to—

‘“(A) identify and enumerate plan participants for
whom there is no employer with an obligation to
make an employer contribution under the plan; and

“(B) report such information under section
103(£)(2)(D) of the Employee Retirement Income Secu-
rity Act of 1974 [29 U.S.C. 1023(f)(2)(D)] (as added by
this section).”

TRANSITION RULES

Section 11016(b)(3) of Pub. L. 99-272 provided that:
‘“Any regulations, modifications, or waivers which have
been issued by the Secretary of Labor with respect to
section 103(d)(6) of the Employee Retirement Income
Security Act of 1974 [29 U.S.C. 1023(d)(6)] (as in effect
immediately before the date of the enactment of this
Act [Apr. 7, 1986]) shall remain in full force and effect
until modified by any regulations with respect to such
section 103(d)(6) prescribed by the Pension Benefit
Guaranty Corporation.”

CONSOLIDATION OF ACTUARIAL REPORTS

Secretary of the Treasury and Secretary of Labor to
take such steps as may be necessary to assure coordi-
nation to the maximum extent feasible between the ac-
tuarial reports required by subsec. (d) of this section
and section 6059 of Title 26, Internal Revenue Code, see
section 1033(c) of Pub. L. 93-406, set out as a note under
section 6059 of Title 26.

§1024. Filing with Secretary and furnishing in-
formation to participants and certain em-
ployers

(a) Filing of annual report with Secretary

(1) The administrator of any employee benefit
plan subject to this part shall file with the Sec-
retary the annual report for a plan year within
210 days after the close of such year (or within
such time as may be required by regulations
promulgated by the Secretary in order to reduce
duplicative filing). The Secretary shall make
copies of such annual reports available for in-
spection in the public document room of the De-
partment of Labor.

(2)(A) With respect to annual reports required
to be filed with the Secretary under this part, he
may by regulation prescribe simplified annual
reports for any pension plan which covers less
than 100 participants.

(B) Nothing contained in this paragraph shall
preclude the Secretary from requiring any infor-
mation or data from any such plan to which this
part applies where he finds such data or infor-
mation is necessary to carry out the purposes of
this subchapter nor shall the Secretary be pre-
cluded from revoking provisions for simplified
reports for any such plan if he finds it necessary
to do so in order to carry out the objectives of
this subchapter.
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(3) The Secretary may by regulation exempt
any welfare benefit plan from all or part of the
reporting and disclosure requirements of this
subchapter, or may provide for simplified re-
porting and disclosure if he finds that such re-
quirements are inappropriate as applied to wel-
fare benefit plans.

(4) The Secretary may reject any filing under
this section—

(A) if he determines that such filing is in-
complete for purposes of this part; or

(B) if he determines that there is any mate-
rial qualification by an accountant or actuary
contained in an opinion submitted pursuant to
section 1023(a)(3)(A) or section 1023(a)(4)(B) of
this title.

() If the Secretary rejects a filing of a report
under paragraph (4) and if a revised filing satis-
factory to the Secretary is not submitted within
45 days after the Secretary makes his deter-
mination under paragraph (4) to reject the fil-
ing, and if the Secretary deems it in the best in-
terest of the participants, he may take any one
or more of the following actions—

(A) retain an independent qualified public
accountant (as defined in section 1023(a)(3)(D)
of this title) on behalf of the participants to
perform an audit,

(B) retain an enrolled actuary (as defined in
section 1023(a)(4)(C) of this title) on behalf of
the plan participants, to prepare an actuarial
statement,

(C) bring a civil action for such legal or equi-
table relief as may be appropriate to enforce
the provisions of this part, or

(D) take any other action authorized by this
subchapter.

The administrator shall permit such accountant
or actuary to inspect whatever books and
records of the plan are necessary for such audit.
The plan shall be liable to the Secretary for the
expenses for such audit or report, and the Sec-
retary may bring an action against the plan in
any court of competent jurisdiction to recover
such expenses.

(6) The administrator of any employee benefit
plan subject to this part shall furnish to the
Secretary, upon request, any documents relat-
ing to the employee benefit plan, including but
not limited to, the latest summary plan descrip-
tion (including any summaries of plan changes
not contained in the summary plan description),
and the bargaining agreement, trust agreement,
contract, or other instrument under which the
plan is established or operated.

(b) Publication of summary plan description and
annual report to participants and bene-
ficiaries of plan

Publication of the summary plan descriptions
and annual reports shall be made to participants
and beneficiaries of the particular plan as fol-
lows:

(1) The administrator shall furnish to each
participant, and each beneficiary receiving ben-
efits under the plan, a copy of the summary plan
description, and all modifications and changes
referred to in section 1022(a) of this title—

(A) within 90 days after he becomes a par-
ticipant, or (in the case of a beneficiary) with-
in 90 days after he first receives benefits, or
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(B) if later, within 120 days after the plan be-
comes subject to this part.

The administrator shall furnish to each partici-
pant, and each beneficiary receiving benefits
under the plan, every fifth year after the plan
becomes subject to this part an updated sum-
mary plan description described in section 1022
of this title which integrates all plan amend-
ments made within such five-year period, except
that in a case where no amendments have been
made to a plan during such five-year period this
sentence shall not apply. Notwithstanding the
foregoing, the administrator shall furnish to
each participant, and to each beneficiary receiv-
ing benefits under the plan, the summary plan
description described in section 1022 of this title
every tenth year after the plan becomes subject
to this part. If there is a modification or change
described in section 1022(a) of this title (other
than a material reduction in covered services or
benefits provided in the case of a group health
plan (as defined in section 1191b(a)(1) of this
title)), a summary description of such modifica-
tion or change shall be furnished not later than
210 days after the end of the plan year in which
the change is adopted to each participant, and
to each beneficiary who is receiving benefits
under the plan. If there is a modification or
change described in section 1022(a) of this title
that is a material reduction in covered services
or benefits provided under a group health plan
(as defined in section 1191b(a)(1) of this title), a
summary description of such modification or
change shall be furnished to participants and
beneficiaries not later than 60 days after the
date of the adoption of the modification or
change. In the alternative, the plan sponsors
may provide such description at regular inter-
vals of not more than 90 days. The Secretary
shall issue regulations within 180 days after Au-
gust 21, 1996, providing alternative mechanisms
to delivery by mail through which group health
plans (as so defined) may notify participants and
beneficiaries of material reductions in covered
services or benefits.

(2) The administrator shall make copies of the
latest updated summary plan description and
the latest annual report and the bargaining
agreement, trust agreement, contract, or other
instruments under which the plan was estab-
lished or is operated available for examination
by any plan participant or beneficiary in the
principal office of the administrator and in such
other places as may be necessary to make avail-
able all pertinent information to all partici-
pants (including such places as the Secretary
may prescribe by regulations).

(3) Within 210 days after the close of the fiscal
year of the plan, the administrator (other than
an administrator of a defined benefit plan to
which the requirements of section 1021(f) of this
title applies)! shall furnish to each participant,
and to each beneficiary receiving benefits under
the plan, a copy of the statements and sched-
ules, for such fiscal year, described in subpara-
graphs (A) and (B) of section 1023(b)(3) of this
title and such other material (including the per-
centage determined under section 1023(d)(11) of

180 in original. Probably should be “‘apply)”.
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this title) as is necessary to fairly summarize
the latest annual report.

(4) The administrator shall, upon written re-
quest of any participant or beneficiary, furnish
a copy of the latest updated summary,? plan de-
scription, and the latest annual report, any ter-
minal report, the bargaining agreement, trust
agreement, contract, or other instruments under
which the plan is established or operated. The
administrator may make a reasonable charge to
cover the cost of furnishing such complete cop-
ies. The Secretary may by regulation prescribe
the maximum amount which will constitute a
reasonable charge under the preceding sentence.

(5) Identification and basic plan information
and actuarial information included in the an-
nual report for any plan year shall be filed with
the Secretary in an electronic format which ac-
commodates display on the Internet, in accord-
ance with regulations which shall be prescribed
by the Secretary. The Secretary shall provide
for display of such information included in the
annual report, within 90 days after the date of
the filing of the annual report, on an Internet
website maintained by the Secretary and other
appropriate media. Such information shall also
be displayed on any Intranet website maintained
by the plan sponsor (or by the plan adminis-
trator on behalf of the plan sponsor) for the pur-
pose of communicating with employees and not
the public, in accordance with regulations which
shall be prescribed by the Secretary.

(c) Statement of rights

The Secretary may by regulation require that
the administrator of any employee benefit plan
furnish to each participant and to each bene-
ficiary receiving benefits under the plan a state-
ment of the rights of participants and bene-
ficiaries under this subchapter.

(d) Furnishing summary plan information to em-
ployers and employee representatives of
multiemployer plans

(1) In general

With respect to a multiemployer plan sub-
ject to this section, within 30 days after the
due date under subsection (a)(1) for the filing
of the annual report for the fiscal year of the
plan, the administrators shall furnish to each
employee organization and to each employer
with an obligation to contribute to the plan a
report that contains—

(A) a description of the contribution
schedules and benefit formulas under the
plan, and any modification to such schedules
and formulas, during such plan year;

(B) the number of employers obligated to
contribute to the plan;

(C) a list of the employers that contrib-
uted more than 5 percent of the total con-
tributions to the plan during such plan year;

(D) the number of participants under the
plan on whose behalf no contributions were
made by an employer as an employer of the
participant for such plan year and for each
of the 2 preceding plan years;

(E) whether the plan was in critical or en-
dangered status under section 1085 of this
title for such plan year and, if so, include—

280 in original. Comma probably should not appear.
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(i) a list of the actions taken by the plan
to improve its funding status; and

(ii) a statement describing how a person
may obtain a copy of the plan’s funding
improvement or rehabilitation plan, as ap-
plicable, adopted under section 1085 of this
title and the actuarial and financial data
that demonstrate any action taken by the
plan toward fiscal improvement;

(F) the number of employers that with-
drew from the plan during the preceding
plan year and the aggregate amount of with-
drawal liability assessed, or estimated to be
assessed, against such withdrawn employers,
as reported on the annual report for the plan
year to which the report under this sub-
section relates;

(G) in the case of a multiemployer plan
that has merged with another plan or to
which assets and liabilities have been trans-
ferred, the actuarial valuation of the assets
and liabilities of each affected plan during
the year preceding the effective date of the
merger or transfer, based upon the most re-
cent data available as of the day before the
first day of the plan year, or other valuation
method performed under standards and pro-
cedures as the Secretary may prescribe by
regulation;

(H) a description as to whether the plan—

(i) sought or received an amortization
extension under section 1084(d) of this title
or section 431(d) of title 26 for such plan
year; or

(ii) used the shortfall funding method (as
such term is used in section 1085 of this
title) for such plan year; and

(I) notification of the right under this sec-
tion of the recipient to a copy of the annual
report filed with the Secretary under sub-
section (a), summary plan description, sum-
mary of any material modification of the
plan, upon written request, but that—

(i) in no case shall a recipient be entitled
to receive more than one copy of any such
document described during any one 12-
month period; and

(ii) the administrator may make a rea-
sonable charge to cover copying, mailing,
and other costs of furnishing copies of in-
formation pursuant to this subparagraph.

(2) Effect of subsection

Nothing in this subsection waives any other
provision under this subchapter requiring plan
administrators to provide, upon request, infor-
mation to employers that have an obligation
to contribute under the plan.

(e) Cross references
For regulations respecting coordination of reports

to the Secretaries of Labor and the Treasury, see
section 1204 of this title.

(Pub. L. 93-406, title I, §104, Sept. 2, 1974, 88 Stat.
847; Pub. L. 99-272, title XI, §11016(b)(2), Apr. 7,
1986, 100 Stat. 273; Pub. L. 100-203, title IX,
§9342(a)(2), Dec. 22, 1987, 101 Stat. 1330-371; Pub.
L. 101-239, title VII, §7894(b)(3), (4), Dec. 19, 1989,
103 Stat. 2448; Pub. L. 104-191, title I, §101(c)(1),
Aug. 21, 1996, 110 Stat. 1951; Pub. L. 104-204, title
VI, §603(b)(3)(D), Sept. 26, 1996, 110 Stat. 2938;
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Pub. L. 105-34, title XV, §1503(c)(1), (2)(A),
(A(@)-(3), Aug. 5, 1997, 111 Stat. 1062; Pub. L.
109-280, title V, §§503(c)(1), (d), 504(a), Aug. 17,
2006, 120 Stat. 943-945; Pub. L. 110-458, title I,
§105(c)(1), Dec. 23, 2008, 122 Stat. 5105.)

AMENDMENTS

2008—Subsec. (b)(3). Pub. L. 110-458, §105(c)(1)(A)({i),
which directed substitution of ‘‘the administrator’’ for
‘“‘the administrators’ in par. (3), could not be executed
because the words ‘‘the administrators’ did not appear.

Pub. L. 110-458, §105(c)(1)(A)(i), substituted ‘‘section
1021(f)”’ for ‘‘section 1023(f)”’.

Subsec. (A)(1)(E)({i). Pub. L. 110458, §105(c)(1)(B), in-
serted ‘‘funding’’ after ‘“plan’s’.

2006—Pub. L. 109-280, §503(d)(1), substituted ‘‘partici-
pants and certain employers’ for ‘‘participants’ in sec-
tion catchline.

Subsec. (b)(3). Pub. L. 109-280, §503(c)(1), which di-
rected amendment of par. (3) by inserting ‘‘(other than
an administrator of a defined benefit plan to which the
requirements of section 1023(f) of this title applies)”’
after ‘‘the administrators’, was executed by making
the insertion after ‘‘the administrator’, to reflect the
probable intent of Congress.

Subsec. (b)(5). Pub. L. 109-280, §504(a), added par. (5).

Subsecs. (d), (e). Pub. L. 109-280, §503(d)(2), (3), added
subsec. (d) and redesignated former subsec. (d) as (e).

1997—Subsec. (a)(1). Pub. L. 105-34, §1503(c)(1), amend-
ed par. (1) generally, substituting present provisions for
provisions requiring filing of annual report, plan de-
scription, summary plan description, as well as modi-
fications and changes in plan descriptions.

Subsec. (a)(6). Pub. L. 105-34, §1503(c)(2)(A), added par.
(6).

Subsec. (b)(1). Pub. L. 105-34, §1503(d)(1), substituted
“section 1022(a) of this title” for ‘‘section 1022(a)(1) of
this title”’ wherever appearing.

Subsec. (b)(2). Pub. L. 105-34, §1503(d)(2), substituted
“‘the latest updated summary plan description and’’ for
‘“‘the plan description and’.

Subsec. (b)(4). Pub. L. 105-34, §1503(d)(3), struck out
‘“‘plan description’ before ‘‘, plan description, and the
latest annual report’’.

1996—Subsec. (b)(1). Pub. L. 104204 made technical
amendment to references in original act which appear
in text as references to section 1191b of this title.

Pub. L. 104-191, in closing provisions, substituted
¢“1022(a)(1) of this title (other than a material reduction
in covered services or benefits provided in the case of
a group health plan (as defined in section 1191b(a)(1) of
this title)),” for “1022(a)(1) of this title,”” and inserted
at end “If there is a modification or change described
in section 1022(a)(1) of this title that is a material re-
duction in covered services or benefits provided under
a group health plan (as defined in section 1191b(a)(1) of
this title), a summary description of such modification
or change shall be furnished to participants and bene-
ficiaries not later than 60 days after the date of the
adoption of the modification or change. In the alter-
native, the plan sponsors may provide such description
at regular intervals of not more than 90 days. The Sec-
retary shall issue regulations within 180 days after Au-
gust 21, 1996, providing alternative mechanisms to de-
livery by mail through which group health plans (as so
defined) may notify participants and beneficiaries of
material reductions in covered services or benefits.”

1989—Subsec. (a)(5)(B). Pub. L. 101-239, §7894(b)(3),
substituted a comma for period at end.

Subsec. (b)(1). Pub. L. 101-239, §7894(b)(4), struck out
comma after ‘“‘summary’’.

1987—Subsec. (b)(3). Pub. L. 100-203 inserted ‘‘(includ-
ing the percentage determined under section 1023(d)(11)
of this title)” after ‘“‘material”.

1986—Subsec. (a)(2)(A). Pub. L. 99-272 struck out pro-
vision permitting the Secretary to waive or modify the
requirements of section 1023(d)(6) of this title if he
found that the interests of the plan participants were
not harmed and the expense of compliance was not jus-
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tified by the needs of the participants, the Pension
Benefit Guaranty Corporation, and the Department of
Labor for some portion or all of the information other-
wise required under section 1023(d)(6) of this title.

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by section 503(c)(1), (d) of Pub. L. 109-280
applicable to plan years beginning after Dec. 31, 2007,
see section 503(f) of Pub. L. 109-280, set out as a note
under section 1021 of this title.

Pub. L. 109-280, title V, §504(b), Aug. 17, 2006, 120 Stat.
945, provided that: ‘“The amendment made by this sec-
tion [amending this section] shall apply to plan years
beginning after December 31, 2007.”’

EFFECTIVE DATE OF 1996 AMENDMENTS

Amendment by Pub. L. 104-204 applicable with re-
spect to group health plans for plan years beginning on
or after Jan. 1, 1998, see section 603(c) of Pub. L. 104-204
set out as a note under section 1003 of this title.

Amendment by Pub. L. 104-191 applicable with re-
spect to group health plans for plan years beginning
after June 30, 1997, except as otherwise provided, see
section 101(g) of Pub. L. 104-191, set out as an Effective
Date note under section 1181 of this title.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if originally included in the pro-
vision of the Employee Retirement Income Security
Act of 1974, Pub. L. 93-406, to which such amendment
relates, see section 7894(i) of Pub. L. 101-239, set out as
a note under section 1002 of this title.

EFFECTIVE DATE OF 1987 AMENDMENT

Amendment by Pub. L. 100-203 applicable with re-
spect to reports required to be filed after Dec. 31, 1987,
see section 9342(d)(1) of Pub. L. 100-203, set out as a note
under section 1132 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-272 effective Jan. 1, 1986,
with certain exceptions, see section 11019 of Pub. L.
99-272, set out as a note under section 1341 of this title.

REGULATIONS

Secretary authorized, effective Sept. 2, 1974, to pro-
mulgate regulations wherever provisions of this sub-
chapter call for the promulgation of regulations, see
section 1031 of this title.

MODEL NOTICES AND FORMS

For provisions requiring the Secretary of Labor to
publish a model form for providing the statements,
schedules, and other material required to be provided
under subsec. (d) of this section, see section 503(e) of
Pub. L. 109-280, set out as a note under section 1021 of
this title.

§ 1025. Reporting of participant’s benefit rights
(a) Requirements to provide pension benefit
statements
(1) Requirements
(A) Individual account plan
The administrator of an individual ac-
count plan (other than a one-participant re-
tirement plan described in section
1021(i)(8)(B) of this title) shall furnish a pen-
sion benefit statement—
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(i) at least once each calendar quarter to
a participant or beneficiary who has the
right to direct the investment of assets in
his or her account under the plan,

(ii) at least once each calendar year to a
participant or beneficiary who has his or
her own account under the plan but does
not have the right to direct the invest-
ment of assets in that account, and

(iii) upon written request to a plan bene-
ficiary not described in clause (i) or (ii).

(B) Defined benefit plan

The administrator of a defined benefit plan
(other than a one-participant retirement
plan described in section 1021(i)(8)(B) of this
title) shall furnish a pension benefit state-
ment—

(i) at least once every 3 years to each
participant with a nonforfeitable accrued
benefit and who is employed by the em-
ployer maintaining the plan at the time
the statement is to be furnished, and

(ii) to a participant or beneficiary of the
plan upon written request.

Information furnished under clause (i) to a
participant may be based on reasonable esti-
mates determined under regulations pre-
scribed by the Secretary, in consultation
with the Pension Benefit Guaranty Corpora-
tion.

(2) Statements

(A) In general

A pension benefit statement under para-
graph (1)—
(i) shall indicate, on the basis of the lat-
est available information—
(I) the total benefits accrued, and
(IT) the nonforfeitable pension benefits,
if any, which have accrued, or the earli-
est date on which benefits will become
nonforfeitable,

(ii) shall include an explanation of any
permitted disparity under section 401(l) of
title 26 or any floor-offset arrangement
that may be applied in determining any
accrued benefits described in clause (i),

(iii) shall be written in a manner cal-
culated to be understood by the average
plan participant, and

(iv) may be delivered in written, elec-
tronic, or other appropriate form to the
extent such form is reasonably accessible
to the participant or beneficiary.

(B) Additional information

In the case of an individual account plan,
any pension benefit statement under clause
(i) or (ii) of paragraph (1)(A) shall include—

(i) the value of each investment to which
assets in the individual account have been
allocated, determined as of the most re-
cent valuation date under the plan, includ-
ing the value of any assets held in the
form of employer securities, without re-
gard to whether such securities were con-
tributed by the plan sponsor or acquired at
the direction of the plan or of the partici-
pant or beneficiary, and

(ii) in the case of a pension benefit state-
ment under paragraph (1)(A)(i)—
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(I) an explanation of any limitations or
restrictions on any right of the partici-
pant or beneficiary under the plan to di-
rect an investment,

(IT) an explanation, written in a man-
ner calculated to be understood by the
average plan participant, of the impor-
tance, for the long-term retirement secu-
rity of participants and beneficiaries, of
a well-balanced and diversified invest-
ment portfolio, including a statement of
the risk that holding more than 20 per-
cent of a portfolio in the security of one
entity (such as employer securities) may
not be adequately diversified, and

(ITI) a notice directing the participant
or beneficiary to the Internet website of
the Department of Labor for sources of
information on individual investing and
diversification.

(C) Alternative notice

The requirements of subparagraph
(A)(A)AI) are met if, at least annually and in
accordance with requirements of the Sec-
retary, the plan—

(i) updates the information described in
such paragraph which is provided in the
pension benefit statement, or

(ii) provides in a separate statement
such information as is necessary to enable
a participant or beneficiary to determine
their nonforfeitable vested benefits.

(3) Defined benefit plans
(A) Alternative notice

In the case of a defined benefit plan, the
requirements of paragraph (1)(B)(i) shall be
treated as met with respect to a participant
if at least once each year the administrator
provides to the participant notice of the
availability of the pension benefit statement
and the ways in which the participant may
obtain such statement. Such notice may be
delivered in written, electronic, or other ap-
propriate form to the extent such form is
reasonably accessible to the participant.

(B) Years in which no benefits accrue

The Secretary may provide that years in
which no employee or former employee bene-
fits (within the meaning of section 410(b) of
title 26) under the plan need not be taken
into account in determining the 3-year pe-
riod under paragraph (1)(B)(i).

(b) Limitation on number of statements

In no case shall a participant or beneficiary of
a plan be entitled to more than 1 statement de-
scribed in subparagraph (A)(ii) or (B)(ii) of sub-
section (a)(1), whichever is applicable, in any 12-
month period.

(c) Individual statement furnished by adminis-
trator to participants setting forth informa-
tion in administrator’s Internal Revenue reg-
istration statement and notification of for-
feitable benefits

Each administrator required to register under
section 6057 of title 26 shall, before the expira-
tion of the time prescribed for such registration,
furnish to each participant described in sub-
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section (a)(2)(C) of such section, an individual
statement setting forth the information with re-
spect to such participant required to be con-
tained in the registration statement required by
section 6057(a)(2) of title 26. Such statement
shall also include a notice to the participant of
any benefits which are forfeitable if the partici-
pant dies before a certain date.

(Pub. L. 93-406, title I, §105, Sept. 2, 1974, 88 Stat.
849; Pub. L. 98-397, title I, §106, Aug. 23, 1984, 98
Stat. 1436; Pub. L. 101-239, title VII, §§7891(a)(1),
7894(b)(5), Dec. 19, 1989, 103 Stat. 2445, 2448; Pub.
L. 109-280, title V, §508(a)(1)-(2)(B), Aug. 17, 2006,
120 Stat. 949, 951.)

AMENDMENTS

2006—Subsec. (a). Pub. L. 109-280, §508(a)(1), amended
heading and text of subsec. (a) generally. Prior to
amendment, text read as follows: ‘‘Each administrator
of an employee pension benefit plan shall furnish to
any plan participant or beneficiary who so requests in
writing, a statement indicating, on the basis of the lat-
est available information—

‘(1) the total benefits accrued, and

‘“(2) the nonforfeitable pension benefits, if any,
which have accrued, or the earliest date on which
benefits will become nonforfeitable.”’

Subsec. (b). Pub. L. 109-280, §508(a)(2)(B), amended
heading and text of subsec. (b) generally. Prior to
amendment, text read as follows: “In no case shall a
participant or beneficiary be entitled under this sec-
tion to receive more than one report described in sub-
section (a) of this section during any one 12-month pe-
riod.”

Subsec. (d). Pub. L. 109-280, §508(a)(2)(A), struck out
heading and text of subsec. (d). Text read as follows:
“Subsection (a) of this section shall apply to a plan to
which more than one unaffiliated employer is required
to contribute only to the extent provided in regulations
prescribed by the Secretary in coordination with the
Secretary of the Treasury.”’

1989—Subsec. (b). Pub. L. 101-239, §7894(b)(5),
stituted ‘“‘12-month” for ‘12 month’.

Subsec. (¢). Pub. L. 101-239, §7891(a)(1), substituted
“Internal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

1984—Subsec. (c). Pub. L. 98-397 inserted at end ‘‘Such
statement shall also include a notice to the participant
of any benefits which are forfeitable if the participant
dies before a certain date.”

sub-

EFFECTIVE DATE OF 2006 AMENDMENT

Pub. L. 109-280, title V, §508(c), Aug. 17, 2006, 120 Stat.
952, provided that:

‘(1) IN GENERAL.—The amendments made by this sec-
tion [amending this section and section 1132 of this
title] shall apply to plan years beginning after Decem-
ber 31, 2006.

‘(2) SPECIAL RULE FOR COLLECTIVELY BARGAINED
AGREEMENTS.—In the case of a plan maintained pursu-
ant to 1 or more collective bargaining agreements be-
tween employee representatives and 1 or more employ-
ers ratified on or before the date of the enactment of
this Act [Aug. 17, 2006], paragraph (1) shall be applied to
benefits pursuant to, and individuals covered by, any
such agreement by substituting for ‘December 31, 2006’
the earlier of—

‘“(A) the later of—

‘(i) December 31, 2007, or

‘“(ii) the date on which the last of such collective
bargaining agreements terminates (determined
without regard to any extension thereof after such
date of enactment), or
‘“(B) December 31, 2008.”’

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
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the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

Amendment by section 7894(b)(5) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if originally
included in the provision of the Employee Retirement
Income Security Act of 1974, Pub. L. 93-406, to which
such amendment relates, see section 7894(i) of Pub. L.
101-239, set out as a note under section 1002 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-397 applicable to plan years
beginning after Dec. 31, 1984, except as otherwise pro-
vided, see sections 302 and 303 of Pub. L. 98-397, set out
as a note under section 1001 of this title.

REGULATIONS

Secretary of Labor authorized, effective Sept. 2, 1974,
to promulgate regulations wherever provisions of this
subchapter call for the promulgation of regulations by
him, see section 1031 of this title.

MODEL STATEMENTS

Pub. L. 109-280, title V, §508(b), Aug. 17, 2006, 120 Stat.
951, provided that:

‘(1) IN GENERAL.—The Secretary of Labor shall, with-
in 1 year after the date of the enactment of this section
[Aug. 17, 2006], develop 1 or more model benefit state-
ments that are written in a manner calculated to be
understood by the average plan participant and that
may be used by plan administrators in complying with
the requirements of section 105 of the Employee Retire-
ment Income Security Act of 1974 [29 U.S.C. 1025].

‘(2) INTERIM FINAL RULES.—The Secretary of Labor
may promulgate any interim final rules as the Sec-
retary determines appropriate to carry out the provi-
sions of this subsection.”

§ 1026. Reports made public information

(a) Except as provided in subsection (b) of this
section, the contents of the annual reports,
statements, and other documents filed with the
Secretary pursuant to this part shall be public
information and the Secretary shall make any
such information and data available for inspec-
tion in the public document room of the Depart-
ment of Labor. The Secretary may use the infor-
mation and data for statistical and research
purposes, and compile and publish such studies,
analyses, reports, and surveys based thereon as
he may deem appropriate.

(b) Information described in sections 1025(a)
and 1025(c) of this title with respect to a partici-
pant may be disclosed only to the extent that
information respecting that participant’s bene-
fits under title II of the Social Security Act [42
U.S.C. 401 et seq.] may be disclosed under such
Act.

(Pub. L. 93-406, title I, §106, Sept. 2, 1974, 88 Stat.
850; Pub. L. 101-239, title VII, §7894(b)(6), Dec. 19,
1989, 103 Stat. 2448; Pub. L. 105-34, title XV,
§1503(d)(4), Aug. 5, 1997, 111 Stat. 1062.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec. (b), is
act Aug. 14, 1935, ch. 531, 49 Stat. 620, as amended. Title
II of the Social Security Act is classified generally to
subchapter II (§401 et seq.) of chapter 7 of Title 42, The
Public Health and Welfare. For complete classification
of this Act to the Code, see section 1305 of Title 42 and
Tables.

AMENDMENTS

1997—Subsec. (a). Pub. L. 105-34 struck out ‘‘descrip-
tions,”” before ‘‘annual reports,”’.
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1989—Subsec. (b). Pub. L. 101-239 substituted ‘‘sec-
tions” for ‘‘section’.

EFFECTIVE DATE OF 1989 AMENDMENT
Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if originally included in the pro-
vision of the Employee Retirement Income Security
Act of 1974, Pub. L. 93-406, to which such amendment

relates, see section 7894(i) of Pub. L. 101-239, set out as
a note under section 1002 of this title.

§1027. Retention of records

Every person subject to a requirement to file
any report or to certify any information there-
for under this subchapter or who would be sub-
ject to such a requirement but for an exemption
or simplified reporting requirement under sec-
tion 1024(a)(2) or (3) of this title shall maintain
records on the matters of which disclosure is re-
quired which will provide in sufficient detail the
necessary basic information and data from
which the documents thus required may be veri-
fied, explained, or clarified, and checked for ac-
curacy and completeness, and shall include
vouchers, worksheets, receipts, and applicable
resolutions, and shall keep such records avail-
able for examination for a period of not less
than six years after the filing date of the docu-
ments based on the information which they con-
tain, or six years after the date on which such
documents would have been filed but for an ex-
emption or simplified reporting requirement
under section 1024(a)(2) or (3) of this title.

(Pub. L. 93406, title I, §107, Sept. 2, 1974, 88 Stat.
850; Pub. L. 105-34, title XV, §1503(d)(5), Aug. 5,
1997, 111 Stat. 1062.)

AMENDMENTS

1997—Pub. L. 105-34 struck out ‘‘description or’’ after
“‘requirement to file any’’.

§1028. Reliance on administrative interpreta-
tions

In any criminal proceeding under section 1131
of this title, based on any act or omission in al-
leged violation of this part or section 1112 of this
title, no person shall be subject to any liability
or punishment for or on account of the failure of
such person to (1) comply with this part or sec-
tion 1112 of this title, if he pleads and proves
that the act or omission complained of was in
good faith, in conformity with, and in reliance
on any regulation or written ruling of the Sec-
retary, or (2) publish and file any information
required by any provision of this part if he
pleads and proves that he published and filed
such information in good faith, and in conform-
ity with any regulation or written ruling of the
Secretary issued under this part regarding the
filing of such reports. Such a defense, if estab-
lished, shall be a bar to the action or proceed-
ing, notwithstanding that (A) after such act or
omission, such interpretation or opinion is
modified or rescinded or is determined by judi-
cial authority to be invalid or of no legal effect,
or (B) after publishing or filing the annual re-
ports and other reports required by this sub-
chapter, such publication or filing is determined
by judicial authority not to be in conformity
with the requirements of this part.

(Pub. L. 93-406, title I, §108, Sept. 2, 1974, 88 Stat.
850; Pub. L. 101-239, title VII, §7894(b)(7), Dec. 19,
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1989, 103 Stat. 2448; Pub. L. 105-34, title XV,
§1503(d)(6), Aug. 5, 1997, 111 Stat. 1062.)

AMENDMENTS

1997—Pub. L. 105-34, which directed the amendment of
cl. (2)(B) by substituting ‘‘annual reports’ for ‘‘plan de-
scriptions, annual reports,”, was executed by making
the substitution for ‘‘plan description, annual reports,”’
to reflect the probable intent of Congress.

1989—Pub. L. 101-239 substituted ‘‘act or omission”
for ‘“‘act of omission’ before ‘‘complained of’’.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if originally included in the pro-
vision of the Employee Retirement Income Security
Act of 1974, Pub. L. 93-406, to which such amendment
relates, see section 7894(i) of Pub. L. 101-239, set out as
a note under section 1002 of this title.

REGULATIONS

Secretary authorized, effective Sept. 2, 1974, to pro-
mulgate regulations wherever provisions of this sub-
chapter call for the promulgation of regulations, see
section 1031 of this title.

§1029. Forms
(a) Information required on forms

Except as provided in subsection (b) of this
section, the Secretary may require that any in-
formation required under this subchapter to be
submitted to him, including but not limited to
the information required to be filed by the ad-
ministrator pursuant to section 1023(b)(3) and (c)
of this title, must be submitted on such forms as
he may prescribe.

(b) Information not required on forms

The financial statement and opinion required
to be prepared by an independent qualified pub-
lic accountant pursuant to section 1023(a)(3)(A)
of this title, the actuarial statement required to
be prepared by an enrolled actuary pursuant to
section 1023(a)(4)(A) of this title and the sum-
mary plan description required by section
1022(a) of this title shall not be required to be
submitted on forms.

(c) Format and content of summary plan descrip-
tion, annual report, etc., required to be fur-
nished to plan participants and beneficiaries

The Secretary may prescribe the format and
content of the summary plan description, the
summary of the annual report described in sec-
tion 1024(b)(3) of this title and any other report,
statements or documents (other than the bar-
gaining agreement, trust agreement, contract,
or other instrument under which the plan is es-
tablished or operated), which are required to be
furnished or made available to plan participants
and beneficiaries receiving benefits under the
plan.

(Pub. L. 93-406, title I, §109, Sept. 2, 1974, 88 Stat.
850.)

REGULATIONS

Secretary authorized, effective Sept. 2, 1974, to pro-
mulgate regulations wherever provisions of this sub-
chapter call for the promulgation of regulations, see
section 1031 of this title.

§1030. Alternative methods of compliance

(a) The Secretary on his own motion or after
having received the petition of an administrator
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may prescribe an alternative method for satisfy-
ing any requirement of this part with respect to
any pension plan, or class of pension plans, sub-
ject to such requirement if he determines—

(1) that the use of such alternative method is
consistent with the purposes of this sub-
chapter and that it provides adequate disclo-
sure to the participants and beneficiaries in
the plan, and adequate reporting to the Sec-
retary,

(2) that the application of such requirement
of this part would—

(A) increase the costs to the plan, or

(B) impose unreasonable administrative
burdens with respect to the operation of the
plan, having regard to the particular charac-
teristics of the plan or the type of plan in-
volved; and

(3) that the application of this part would be
adverse to the interests of plan participants in
the aggregate.

(b) An alternative method may be prescribed
under subsection (a) of this section by regula-
tion or otherwise. If an alternative method is
prescribed other than by regulation, the Sec-
retary shall provide notice and an opportunity
for interested persons to present their views,
and shall publish in the Federal Register the
provisions of such alternative method.

(Pub. L. 93-406, title I, §110, Sept. 2, 1974, 88 Stat.
851.)
REGULATIONS
Secretary authorized, effective Sept. 2, 1974, to pro-
mulgate regulations wherever provisions of this sub-

chapter call for the promulgation of regulations, see
section 1031 of this title.

§1031. Repeal and effective date

(a)(1) The Welfare and Pension Plans Disclo-
sure Act [29 U.S.C. 301 et seq.] is repealed except
that such Act shall continue to apply to any
conduct and events which occurred before the ef-
fective date of this part.

(2)(A) Section 664 of title 18 is amended by
striking out ‘‘any such plan subject to the provi-
sions of the Welfare and Pension Plans Disclo-
sure Act’’ and inserting in lieu thereof ‘‘any em-
ployee benefit plan subject to any provisions of
title I of the Employee Retirement Income Se-
curity Act of 1974”.

(B)(i) Section 1027 of such title 18 is amended
by striking out ‘“Welfare and Pension Plans Dis-
closure Act” and inserting in lieu thereof ‘‘title
I of the Employee Retirement Income Security
Act of 19747, and by striking out ‘““Act” each
place it appears and inserting in lieu thereof
“title”.

(ii) The heading for such section is amended
by striking out ‘“WELFARE AND PENSION PLANS
DISCLOSURE ACT’’ and inserting in lieu thereof
“EMPLOYEE RETIREMENT INCOME SECURITY ACT OF
1974,

(iii) The table of sections of chapter 47 of such
title 18 is amended by striking out ‘“Welfare and
Pension Plans Disclosure Act” in the item relat-
ing to section 1027 and inserting in lieu thereof
“Employee Retirement Income Security Act of
1974

(C) Section 1954 of such title 18 is amended by
striking out ‘‘any plan subject to the provisions

TITLE 29—LABOR

Page 348

of the Welfare and Pension Plans Disclosure Act
as amended” and inserting in lieu thereof ‘“‘any
employee welfare benefit plan or employee pen-
sion benefit plan, respectively, subject to any
provision of title I of the Employee Retirement
Income Security Act of 1974”’; and by striking
out ‘‘sections 3(3) and 5(b)(1) and (2) of the Wel-
fare and Pension Plans Disclosure Act, as
amended” and inserting in lieu thereof ‘‘sections
3(4) and (3)(16)! of the Employee Retirement In-
come Security Act of 1974”.

(D) Section 211 of the Labor-Management Re-
porting and Disclosure Act of 1959 (29 U.S.C. 441)
is amended by striking out ‘“Welfare and Pen-
sion Plans Disclosure Act” and inserting in lieu
thereof ‘“‘Employee Retirement Income Security
Act of 1974,

(b)(1) Except as provided in paragraph (2), this
part (including the amendments and repeals
made by subsection (a) of this section) shall
take effect on January 1, 1975.

(2) In the case of a plan which has a plan year
which begins before January 1, 1975, and ends
after December 31, 1974, the Secretary may post-
pone by regulation the effective date of the re-
peal of any provision of the Welfare and Pension
Plans Disclosure Act (and of any amendment
made by subsection (a)(2) of this section) and
the effective date of any provision of this part,
until the beginning of the first plan year of such
plan which begins after January 1, 1975.

(c) The provisions of this subchapter authoriz-
ing the Secretary to promulgate regulations
shall take effect on September 2, 1974.

(d) Subsections (b) and (c) of this section shall
not apply with respect to amendments made to
this part in provisions enacted after September
2, 1974.

(Pub. L. 93-406, title I, §111, Sept. 2, 1974, 88 Stat.
851; Pub. L. 101-239, title VII, §7894(h)(1), Dec. 19,
1989, 103 Stat. 2451.)

REFERENCES IN TEXT

The Welfare and Pension Plans Disclosure Act, re-
ferred to in subsecs. (a) and (b)(2), is Pub. L. 85-836,
Aug. 28, 1958, 72 Stat. 997, as amended, which was classi-
fied generally to chapter 10 (§301 et seq.) of this title.
For complete classification of this Act to the Code, see
Short Title note set out under section 301 of this title
and Tables.

Title I of the Employee Retirement Income Security
Act of 1974, referred to in subsec. (a)(2)(A) to (C), means
title I of Pub. L. 93-406, which enacted this subchapter,
amended section 441 of this title, section 5108 of Title
5, Government Organization and Employees, and sec-
tions 664, 1027, and 1954 of Title 18, Crimes and Criminal
Procedure, and repealed sections 301 to 309 of this title.

The Employee Retirement Income Security Act of
1974, referred to in subsec. (a)(2)(B)(ii), (iii), (D), is Pub.
L. 93-406, Sept. 2, 1974, 88 Stat. 829, as amended. Titles
I, III, and IV of such act are classified principally to
this chapter. For complete classification of this Act to
the Code, see Short Title note set out under section
1001 of this title and Tables.

AMENDMENTS
1989—Subsec. (d). Pub. L. 101-239 added subsec. (d).
EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-239 effective, except as
otherwise provided, as if originally included in the pro-

180 in original. Probably should be “‘3(16)”.
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vision of the Employee Retirement Income Security
Act of 1974, Pub. L. 93-406, to which such amendment
relates, see section 7894(i) of Pub. L. 101-239, set out as
a note under section 1002 of this title.

PART 2—PARTICIPATION AND VESTING
§1051. Coverage

This part shall apply to any employee benefit
plan described in section 1003(a) of this title (and
not exempted under section 1003(b) of this title)
other than—

(1) an employee welfare benefit plan;

(2) a plan which is unfunded and is main-
tained by an employer primarily for the pur-
pose of providing deferred compensation for a
select group of management or highly com-
pensated employees;

(3)(A) a plan established and maintained by
a society, order, or association described in
section 501(c)(8) or (9) of title 26, if no part of
the contributions to or under such plan are
made by employers of participants in such
plan, or

(B) a trust described in section 501(c)(18) of
title 26;

(4) a plan which is established and main-
tained by a labor organization described in
section 501(c)(5) of title 26 and which does not
at any time after September 2, 1974, provide
for employer contributions;

(5) any agreement providing payments to a
retired partner or a deceased partner’s succes-
sor in interest, as described in section 736 of
title 26;

(6) an individual retirement account or an-
nuity described in section 408 of title 26, or a
retirement bond described in section 409 of
title 26 (as effective for obligations issued be-
fore January 1, 1984);

(7) an excess benefit plan; or

(8) any plan, fund or program under which an
employer, all of whose stock is directly or in-
directly owned by employees, former employ-
ees or their beneficiaries, proposes through an
unfunded arrangement to compensate retired
employees for benefits which were forfeited by
such employees under a pension plan main-
tained by a former employer prior to the date
such pension plan became subject to this chap-
ter.

(Pub. L. 93-406, title I, §201, Sept. 2, 1974, 88 Stat.
852; Pub. L. 96-364, title IV, §411(a), Sept. 26, 1980,
94 Stat. 1308; Pub. L. 101-239, title VII,
§§7891(a)(1), 7894(c)(1)(A), (11)(A), Dec. 19, 1989,
103 Stat. 2445, 2448, 2449.)

REFERENCES IN TEXT

Section 409 of title 26, referred to in par. (6), means
section 409 of Title 26, Internal Revenue Code, prior to
its repeal by Pub. L. 98-369, div. A, title IV, §491(b),
July 18, 1984, 98 Stat. 848, applicable to obligations is-
sued after Dec. 31, 1983.

This chapter, referred to in par. (8), was in the origi-
nal ‘‘this Act’’, meaning Pub. L. 93-406, known as the
Employee Retirement Income Security Act of 1974.
Titles I, III, and IV of such Act are classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 1001 of this title and Tables.

AMENDMENTS

1989—Pars. (3)(A), (4), (5). Pub. L. 101-239, §7891(a)(1),
substituted ‘‘Internal Revenue Code of 1986” for ‘‘Inter-
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nal Revenue Code of 1954’°, which for purposes of codi-
fication was translated as ‘‘title 26’ thus requiring no
change in text.

Par. (6). Pub. L. 101-239, §7891(a)(1), substituted ‘‘sec-
tion 408 of the Internal Revenue Code of 1986’ for ‘‘sec-
tion 408 of the Internal Revenue Code of 1954’°, which
for purposes of codification was translated as ‘‘section
408 of title 26”° thus requiring no change in text.

Pub. L. 101-239, §7894(c)(11)(A), substituted ‘‘section
409 of title 26 (as effective for obligations issued before
January 1, 1984)” for ‘‘section 409 of title 26.

Pub. L. 101-239, §7894(c)(1)(A)(i), struck out ‘‘or’ after
semicolon at end.

Par. (7). Pub. L. 101-239, §7894(c)(1)(A)(i), substituted
“plan; or” for ‘“‘plan.”

Par. (8). Pub. L. 101-239, §7894(c)(1)(A)(iii), substituted
‘“‘any plan’ for ‘““‘Any plan’’.

1980—Par. (8). Pub. L. 96-364 added par. (8).

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

Section 7894(c)(1)(B) of Pub. L. 101-239 provided that:
“The amendments made by subparagraph (A) [amend-
ing this section] shall take effect as if included in sec-
tion 411 of the Multiemployer Pension Plan Amend-
ments Act of 1980 [Pub. L. 96-364].”

Section 7894(c)(11)(B) of Pub. L. 101-239 provided that:
““The amendment made by subparagraph (A) [amending
this section] shall take effect as if originally included
in section 491(b) of Public Law 98-369.”

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

§1052. Minimum participation standards

(a)(1)(A) No pension plan may require, as a
condition of participation in the plan, that an
employee complete a period of service with the
employer or employers maintaining the plan ex-
tending beyond the later of the following dates—

(i) the date on which the employee attains
the age of 21; or

(ii) the date on which he completes 1 year of
service.

(B)(i) In the case of any plan which provides
that after not more than 2 years of service each
participant has a right to 100 percent of his ac-
crued benefit under the plan which is nonforfeit-
able at the time such benefit accrues, clause (ii)
of subparagraph (A) shall be applied by sub-
stituting ‘2 years of service’ for ‘1 year of serv-
ice”.

(ii) In the case of any plan maintained exclu-
sively for employees of an educational organiza-
tion (as defined in section 170(b)(1)(A)(ii) of title
26) by an employer which is exempt from tax
under section 501(a) of title 26, which provides
that each participant having at least 1 year of
service has a right to 100 percent of his accrued
benefit under the plan which is nonforfeitable at
the time such benefit accrues, clause (i) of sub-
paragraph (A) shall be applied by substituting
¢26”’ for ‘‘21”’. This clause shall not apply to any
plan to which clause (i) applies.

(2) No pension plan may exclude from partici-
pation (on the basis of age) employees who have
attained a specified age.
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(3)(A) For purposes of this section, the term
“year of service” means a 12-month period dur-
ing which the employee has not less than 1,000
hours of service. For purposes of this paragraph,
computation of any 12-month period shall be
made with reference to the date on which the
employee’s employment commenced, except
that, in accordance with regulations prescribed
by the Secretary, such computation may be
made by reference to the first day of a plan year
in the case of an employee who does not com-
plete 1,000 hours of service during the 12-month
period beginning on the date his employment
commenced.

(B) In the case of any seasonal industry where
the customary period of employment is less
than 1,000 hours during a calendar year, the
term ‘‘year of service” shall be such period as
may be determined under regulations prescribed
by the Secretary.

(C) For purposes of this section, the term
““hour of service’’ means a time of service deter-
mined under regulations prescribed by the Sec-
retary.

(D) For purposes of this section, in the case of
any maritime industry, 125 days of service shall
be treated as 1,000 hours of service. The Sec-
retary may prescribe regulations to carry out
the purposes of this subparagraph.

(4) A plan shall be treated as not meeting the
requirements of paragraph (1) unless it provides
that any employee who has satisfied the mini-
mum age and service requirements specified in
such paragraph, and who is otherwise entitled to
participate in the plan, commences participa-
tion in the plan no later than the earlier of—

(A) the first day of the first plan year begin-
ning after the date on which such employee
satisfied such requirements, or

(B) the date 6 months after the date on
which he satisfied such requirements,

unless such employee was separated from the
service before the date referred to in subpara-
graph (A) or (B), whichever is applicable.

(b)(1) Except as otherwise provided in para-
graphs (2), (3), and (4), all years of service with
the employer or employers maintaining the plan
shall be taken into account in computing the pe-
riod of service for purposes of subsection (a)(1) of
this section.

(2) In the case of any employee who has any 1-
year break in service (as defined in section
1053(b)(3)(A) of this title) under a plan to which
the service requirements of clause (i) of sub-
section (a)(1)(B) of this section apply, if such
employee has not satisfied such requirements,
service before such break shall not be required
to be taken into account.

(3) In computing an employee’s period of serv-
ice for purposes of subsection (a)(1) of this sec-
tion in the case of any participant who has any
1-year break in service (as defined in section
1053(b)(3)(A) of this title), service before such
break shall not be required to be taken into ac-
count under the plan until he has completed a
year of service (as defined in subsection (a)(3) of
this section) after his return.

(4)(A) For purposes of paragraph (1), in the
case of a nonvested participant, years of service
with the employer or employers maintaining the
plan before any period of consecutive 1l-year
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breaks in service shall not be required to be
taken into account in computing the period of
service if the number of consecutive 1-year
breaks in service within such period equals or
exceeds the greater of—

(i) 5, or

(ii) the aggregate number of years of service

before such period.

(B) If any years of service are not required to
be taken into account by reason of a period of
breaks in service to which subparagraph (A) ap-
plies, such years of service shall not be taken
into account in applying subparagraph (A) to a
subsequent period of breaks in service.

(C) For purposes of subparagraph (A), the term
“nonvested participant’> means a participant
who does not have any nonforfeitable right
under the plan to an accrued benefit derived
from employer contributions.

(5)(A) In the case of each individual who is ab-
sent from work for any period—

(i) by reason of the pregnancy of the individ-
ual,

(ii) by reason of the birth of a child of the in-
dividual,

(iii) by reason of the placement of a child
with the individual in connection with the
adoption of such child by such individual, or

(iv) for purposes of caring for such child for
a period beginning immediately following such
birth or placement,

the plan shall treat as hours of service, solely
for purposes of determining under this sub-
section whether a 1-year break in service (as de-
fined in section 10563(b)(3)(A) of this title) has oc-
curred, the hours described in subparagraph (B).

(B) The hours described in this subparagraph
are—

(i) the hours of service which otherwise
would normally have been credited to such in-
dividual but for such absence, or

(ii) in any case in which the plan is unable
to determine the hours described in clause (i),
8 hours of service per day of such absence,

except that the total number of hours treated as
hours of service under this subparagraph by rea-
son of any such pregnancy or placement shall
not exceed 501 hours.

(C) The hours described in subparagraph (B)
shall be treated as hours of service as provided
in this paragraph—

(i) only in the year in which the absence
from work begins, if a participant would be
prevented from incurring a 1l-year break in
service in such year solely because the period
of absence is treated as hours of service as pro-
vided in subparagraph (A); or

(ii) in any other case, in the immediately
following year.

(D) For purposes of this paragraph, the term
‘“‘year’” means the period used in computations
pursuant to subsection (a)(3)(A) of this section.

(E) A plan may provide that no credit will be
given pursuant to this paragraph unless the in-
dividual furnishes to the plan administrator
such timely information as the plan may rea-
sonably require to establish—

(i) that the absence from work is for reasons
referred to in subparagraph (A), and
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(ii) the number of days for which there was
such an absence.

(Pub. L. 93-406, title I, §202, Sept. 2, 1974, 88 Stat.
853; Pub. L. 98-397, title I, §102(a), (d)(1), (e)(1),
Aug. 23, 1984, 98 Stat. 1426, 1427; Pub. L. 99-509,
title IX, §9203(a)(1), Oct. 21, 1986, 100 Stat. 1979;
Pub. L. 99-514, title XI, §1113(e)(3), Oct. 22, 1986,
100 Stat. 2448, Pub. L. 101-239, title VII,
§§7861(a)(2), 7891(a)(1), 7892(a), 7894(c)(2), Dec. 19,
1989, 103 Stat. 2430, 2445, 2447, 2449.)

AMENDMENTS

1989—Subsec. (a)(1)(B)(1). Pub. L. 101-239, §7861(a)(2),
made technical correction to directory language of
Pub. L. 99-514. See 1986 Amendment note below.

Subsec. (a)(1)(B)(ii). Pub. L. 101-239, §7894(c)(2)(A),
substituted ‘‘educational organization” for ‘‘edu-
cational institution”.

Pub. L. 101-239, §7891(a)(1), substituted ‘‘Internal Rev-
enue Code of 1986 for ‘‘Internal Revenue Code of 1954,
which for purposes of codification was translated as
“‘title 26" thus requiring no change in text.

Subsec. (a)(2). Pub. L. 101-239, §7892(a), struck out
comma after ‘‘specified age’’.

Subsec. (b)(2). Pub. L. 101-239, §7894(c)(2)(B),
stituted ‘‘a plan” for ‘‘the plan’’.

1986—Subsec. (a)(1)(B)(i). Pub. L. 99-514, as amended
by Pub. L. 101-239, §7861(a)(2), substituted ‘2 years of
service” for ‘‘3 years of service’ in two places.

Subsec. (a)(2). Pub. L. 99-509 substituted a period for
“unless—

“‘(A) the plan is a—
‘(i) defined benefit plan, or
‘‘(ii1) target benefit plan (as defined under regula-
tions prescribed by the Secretary of the Treasury),
and
‘“(B) such employees begin employment with the
employer after they have attained a specified age
which is not more than 5 years before the normal re-
tirement age under the plan.”

1984—Subsec. (a)(1). Pub. L. 98-397, §102(a), sub-
stituted ‘21’ for ‘25 in subpar. (A)(i) and ‘‘ ‘26’ for
21’ for ¢ “30” for ‘25’ in subpar. (B)(ii).

Subsec. (b)(4). Pub. L. 98-397, §102(d)(1), amended par.
(4) generally. Prior to amendment, par. (4) read as fol-
lows: “In the case of an employee who does not have
any nonforfeitable right to an accrued benefit derived
from employer contributions, years of service with the
employer or employers maintaining the plan before a
break in service shall not be required to be taken into
account in computing the period of service for purposes
of subsection (a)(1) of this section if the number of con-
secutive 1-year breaks in service equals or exceeds the
aggregate number of such years of service before such
break. Such aggregate number of years of service be-
fore such break shall be deemed not to include any
years of service not required to be taken into account
under this paragraph by reason of any prior break in
service.”

Subsec. (b)(5). Pub. L. 98-397, §102(e)(1), added par. (5).

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7861(a)(2) of Pub. L. 101-239 ef-
fective as if included in the provision of the Tax Re-
form Act of 1986, Pub. L. 99-514, to which such amend-
ment relates, see section 7863 of Pub. L. 101-239, set out
as a note under section 106 of Title 26, Internal Revenue
Code.

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

Section 7892(c) of Pub. L. 101-239 provided that: ‘‘Any
amendment made by this section [amending this sec-
tion and section 1082 of this title] shall take effect as
if included in the provision of the Omnibus Budget Rec-

sub-

TITLE 29—LABOR

§1053

onciliation Act of 1987 [Pub. L. 100-203, probably should
refer to Omnibus Budget Reconciliation Act of 1986,
Pub. L. 99-509] or Pension Protection Act [Pub. L.
100203, §§9302-9346, probably should refer to Omnibus
Budget Reconciliation Act of 1987, Pub. L. 100-203] to
which such amendment relates.”

Amendment by section 7894(c)(2) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if originally
included in the provision of the Employee Retirement
Income Security Act of 1974, Pub. L. 93-406, to which
such amendment relates, see section 7894(i) of Pub. L.
101-239, set out as a note under section 1002 of this title.

EFFECTIVE DATE OF 1986 AMENDMENTS

Amendment by section 1113(e)(3) of Pub. L. 99-514 ap-
plicable to plan years beginning after Dec. 31, 1988, with
special rule for plans maintained pursuant to collective
bargaining agreements ratified before Mar. 1, 1986, and
not applicable to employees who do not have 1 hour of
service in any plan year to which the amendment ap-
plies, see section 1113(f) of Pub. L. 99-514, as amended,
set out as a note under section 411 of Title 26, Internal
Revenue Code.

Amendment by Pub. L. 99-509 applicable only with re-
spect to plan years beginning on or after Jan. 1, 1988,
and only with respect to service performed on or after
such date, see section 9204 of Pub. L. 99-509, set out as
an Effective and Termination Dates of 1986 Amend-
ments note under section 623 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-397 applicable to plan years
beginning after Dec. 31, 1984, except as otherwise pro-
vided, see sections 302 and 303 of Pub. L. 98-397, set out
as a note under section 1001 of this title.

REGULATIONS

Secretary of Labor, Secretary of the Treasury, and
Equal Employment Opportunity Commission each to
issue before Feb. 1, 1988, final regulations to carry out
amendments made by Pub. L. 99-509, see section 9204 of
Pub. L. 99-509, set out as an Effective and Termination
Dates of 1986 Amendment note under section 623 of this
title.

Secretary authorized, effective Sept. 2, 1974, to pro-
mulgate regulations wherever provisions of this sub-
chapter call for the promulgation of regulations, see
section 1031 of this title.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1989

For provisions directing that if any amendments
made by subtitle A or subtitle C of title XTI [§§1101-1147
and 1171-1177] or title XVIII [§§1800-1899A] of Pub. L.
99-514 require an amendment to any plan, such plan
amendment shall not be required to be made before the
first plan year beginning on or after Jan. 1, 1989, see
section 1140 of Pub. L. 99-514, as amended, set out as a
note under section 401 of Title 26, Internal Revenue
Code.

For provisions directing that if any amendments
made by Pub. L. 99-509 require an amendment to any
plan, such plan amendment shall not be required to be
made before the first plan year beginning on or after
Jan. 1, 1989, see section 9204 of Pub. L. 99-509, set out as
an Effective and Termination Dates of 1986 Amendment
note under section 623 of this title.

§1053. Minimum vesting standards
(a) Nonforfeitability requirements

Each pension plan shall provide that an em-
ployee’s right to his normal retirement benefit
is nonforfeitable upon the attainment of normal
retirement age and in addition shall satisfy the
requirements of paragraphs (1) and (2) of this
subsection.

(1) A plan satisfies the requirements of this
paragraph if an employee’s rights in his ac-
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crued benefit derived from his own contribu-
tions are nonforfeitable.

(2)(A)(A) In the case of a defined benefit plan,
a plan satisfies the requirements of this para-
graph if it satisfies the requirements of clause
(ii) or (iii).

(ii) A plan satisfies the requirements of this
clause if an employee who has completed at
least 5 years of service has a nonforfeitable
right to 100 percent of the employee’s accrued
benefit derived from employer contributions.

(iii) A plan satisfies the requirements of this
clause if an employee has a nonforfeitable
right to a percentage of the employee’s ac-
crued benefit derived from employer contribu-
tions determined under the following table:

The nonforfeitable
percentage is:
20

Years of service:

(B)(i) In the case of an individual account
plan, a plan satisfies the requirements of this
paragraph if it satisfies the requirements of
clause (ii) or (iii).

(ii) A plan satisfies the requirements of this
clause if an employee who has completed at
least 3 years of service has a nonforfeitable
right to 100 percent of the employee’s accrued
benefit derived from employer contributions.

(iii) A plan satisfies the requirements of this
clause if an employee has a nonforfeitable
right to a percentage of the employee’s ac-
crued benefit derived from employer contribu-
tions determined under the following table:

The nonforfeitable

Years of service: percentage is:

e 20
B e 40
4 . 60
1S ST 80
6 or more . 100.

(3)(A) A right to an accrued benefit derived
from employer contributions shall not be
treated as forfeitable solely because the plan
provides that it is not payable if the partici-
pant dies (except in the case of a survivor an-
nuity which is payable as provided in section
1055 of this title).

(B) A right to an accrued benefit derived
from employer contributions shall not be
treated as forfeitable solely because the plan
provides that the payment of benefits is sus-
pended for such period as the employee is em-
ployed, subsequent to the commencement of
payment of such benefits—

(i) in the case of a plan other than a multi-
employer plan, by an employer who main-
tains the plan under which such benefits
were being paid; and

(ii) in the case of a multiemployer plan, in
the same industry, in the same trade or
craft, and the same geographic area covered
by the plan, as when such benefits com-
menced.

The Secretary shall prescribe such regulations
as may be necessary to carry out the purposes
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of this subparagraph, including regulations
with respect to the meaning of the term ‘‘em-
ployed’.

(C) A right to an accrued benefit derived
from employer contributions shall not be
treated as forfeitable solely because plan
amendments may be given retroactive applica-
tion as provided in section 1082(d)(2) of this
title.

(D)(i) A right to an accrued benefit derived
from employer contributions shall not be
treated as forfeitable solely because the plan
provides that, in the case of a participant who
does not have a nonforfeitable right to at least
50 percent of his accrued benefit derived from
employer contributions, such accrued benefit
may be forfeited on account of the withdrawal
by the participant of any amount attributable
to the benefit derived from mandatory con-
tributions (as defined in the last sentence of
section 1054(c)(2)(C) of this title) made by such
participant.

(ii) Clause (i) shall not apply to a plan unless
the plan provides that any accrued benefit for-
feited under a plan provision described in such
clause shall be restored upon repayment by
the participant of the full amount of the with-
drawal described in such clause plus, in the
case of a defined benefit plan, interest. Such
interest shall be computed on such amount at
the rate determined for purposes of section
1054(c)(2)(C) of this title (if such subsection ap-
plies) on the date of such repayment (com-
puted annually from the date of such with-
drawal). The plan provision required under
this clause may provide that such repayment
must be made (I) in the case of a withdrawal
on account of separation from service, before
the earlier of 5 years after the first date on
which the participant is subsequently re-em-
ployed by the employer, or the close of the
first period of 5 consecutive 1-year breaks in
service commencing after the withdrawal; or
(IT) in the case of any other withdrawal, 5
years after the date of the withdrawal.

(iii) In the case of accrued benefits derived
from employer contributions which accrued
before September 2, 1974, a right to such ac-
crued benefit derived from employer contribu-
tions shall not be treated as forfeitable solely
because the plan provides that an amount of
such accrued benefit may be forfeited on ac-
count of the withdrawal by the participant of
an amount attributable to the benefit derived
from mandatory contributions, made by such
participant before September 2, 1974, if such
amount forfeited is proportional to such
amount withdrawn. This clause shall not
apply to any plan to which any mandatory
contribution is made after September 2, 1974.
The Secretary of the Treasury shall prescribe
such regulations as may be necessary to carry
out the purposes of this clause.

(iv) For purposes of this subparagraph, in
the case of any class-year plan, a withdrawal
of employee contributions shall be treated as
a withdrawal of such contributions on a plan
year by plan year basis in succeeding order of
time.

(v) Cross reference.—
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For nonforfeitability where the employee has a
nonforfeitable right to at least 50 percent of his ac-
crued benefit, see section 1056(c) of this title.

(E)(i) A right to an accrued benefit derived
from employer contributions under a multiem-
ployer plan shall not be treated as forfeitable
solely because the plan provides that benefits
accrued as a result of service with the partici-
pant’s employer before the employer had an
obligation to contribute under the plan may
not be payable if the employer ceases con-
tributions to the multiemployer plan.

(ii) A participant’s right to an accrued bene-
fit derived from employer contributions under
a multiemployer plan shall not be treated as
forfeitable solely because—

(I) the plan is amended to reduce benefits
under section 1425 or 1441 of this title, or

(IT) benefit payments under the plan may
be suspended under section 1426 or 1441 of
this title.

(F) A matching contribution (within the
meaning of section 401(m) of title 26) shall not
be treated as forfeitable merely because such
contribution is forfeitable if the contribution
to which the matching contribution relates is
treated as an excess contribution under sec-
tion 401(k)(8)(B) of title 26, an excess deferral
under section 402(g)(2)(A) of title 26, an erro-
neous automatic contribution under section
414(w) of title 26, or an excess aggregate con-
tribution under section 401(m)(6)(B) of title 26.

(b) Computation of period of service

(1) In computing the period of service under
the plan for purposes of determining the non-
forfeitable percentage under subsection (a)(2) of
this section, all of an employee’s years of serv-
ice with the employer or employers maintaining
the plan shall be taken into account, except
that the following may be disregarded:

(A) years of service before age 18,1

(B) years of service during a period for which
the employee declined to contribute to a plan
requiring employee contributions,?!

(C) years of service with an employer during
any period for which the employer did not
maintain the plan or a predecessor plan, de-
fined by the Secretary of the Treasury;

(D) service not required to be taken into ac-
count under paragraph (3);

(E) years of service before January 1, 1971,
unless the employee has had at least 3 years of
service after December 31, 1970;

(F') years of service before this part first ap-
plies to the plan if such service would have
been disregarded under the rules of the plan
with regard to breaks in service, as in effect
on the applicable date; and

(G) in the case of a multiemployer plan,
years of service—

(i) with an employer after—

(I) a complete withdrawal of such em-
ployer from the plan (within the meaning
of section 1383 of this title), or

(IT) to the extent permitted by regula-
tions prescribed by the Secretary of the
Treasury, a partial withdrawal described
in section 1385(b)(2)(A)(1) of this title in

180 in original. The comma probably should be a semicolon.
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connection with the decertification of the
collective bargaining representative; and

(ii) with any employer under the plan after
the termination date of the plan under sec-
tion 1348 of this title.

(2)(A) For purposes of this section, except as
provided in subparagraph (C), the term ‘‘year of
service”” means a calendar year, plan year, or
other 12-consecutive month period designated by
the plan (and not prohibited under regulations
prescribed by the Secretary) during which the
participant has completed 1,000 hours of service.

(B) For purposes of this section, the term
“hour of service’’ has the meaning provided by
section 1052(a)(3)(C) of this title.

(C) In the case of any seasonal industry where
the customary period of employment is less
than 1,000 hours during a calendar year, the
term ‘‘year of service’ shall be such period as
determined under regulations of the Secretary.

(D) For purposes of this section, in the case of
any maritime industry, 125 days of service shall
be treated as 1,000 hours of service. The Sec-
retary may prescribe regulations to carry out
the purposes of this subparagraph.

(3)(A) For purposes of this paragraph, the term
““l-year break in service’> means a calendar year,
plan year, or other 12-consecutive-month period
designated by the plan (and not prohibited under
regulations prescribed by the Secretary) during
which the participant has not completed more
than 500 hours of service.

(B) For purposes of paragraph (1), in the case
of any employee who has any l-year break in
service, years of service before such break shall
not be required to be taken into account until
he has completed a year of service after his re-
turn.

(C) For purposes of paragraph (1), in the case
of any participant in an individual account plan
or an insured defined benefit plan which satis-
fies the requirements of subsection 1054(b)(1)(F)
of this title who has 5 consecutive 1-year breaks
in service, years of service after such 5-year pe-
riod shall not be required to be taken into ac-
count for purposes of determining the non-
forfeitable percentage of his accrued benefit de-
rived from employer contributions which ac-
crued before such 5-year period.

(D)(i) For purposes of paragraph (1), in the
case of a nonvested participant, years of service
with the employer or employers maintaining the
plan before any period of consecutive 1-year
breaks in service shall not be required to be
taken into account if the number of consecutive
l-year breaks in service within such period
equals or exceeds the greater of—

(I) 5, or
(IT) the aggregate number of years of service
before such period.

(ii) If any years of service are not required to
be taken into account by reason of a period of
breaks in service to which clause (i) applies,
such years of service shall not be taken into ac-
count in applying clause (i) to a subsequent pe-
riod of breaks in service.

(iii) For purposes of clause (i), the term ‘‘non-
vested participant’ means a participant who
does not have any nonforfeitable right under the
plan to an accrued benefit derived from em-
ployer contributions.

133
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(E)(1) In the case of each individual who is ab-
sent from work for any period—

(I) by reason of the pregnancy of the individ-
ual,

(IT) by reason of the birth of a child of the
individual,

(ITIT) by reason of the placement of a child
with the individual in connection with the
adoption of such child by such individual, or

(IV) for purposes of caring for such child for
a period beginning immediately following such
birth or placement,

the plan shall treat as hours of service, solely
for purposes of determining under this para-
graph whether a 1-year break in service has oc-
curred, the hours described in clause (ii).

(ii) The hours described in this clause are—

(I) the hours of service which otherwise
would normally have been credited to such in-
dividual but for such absence, or

(IT) in any case in which the plan is unable
to determine the hours described in subclause
(I), 8 hours of service per day of absence,

except that the total number of hours treated as
hours of service under this clause by reason of
such pregnancy or placement shall not exceed
501 hours.

(iii) The hours described in clause (ii) shall be
treated as hours of service as provided in this
subparagraph—

(I) only in the year in which the absence
from work begins, if a participant would be
prevented from incurring a 1l-year break in
service in such year solely because the period
of absence is treated as hours of service as pro-
vided in clause (i); or

(IT) in any other case, in the immediately
following year.

(iv) For purposes of this subparagraph, the
term ‘‘year’” means the period used in computa-
tions pursuant to paragraph (2).

(v) A plan may provide that no credit will be
given pursuant to this subparagraph unless the
individual furnishes to the plan administrator
such timely information as the plan may rea-
sonably require to establish—

(I) that the absence from work is for reasons
referred to in clause (i), and

(IT) the number of days for which there was
such an absence.

(4) Cross references.—

(A) For definitions of “accrued benefit” and “nor-
mal retirement age”, see sections 1002(23) and (24)
of this title.

(B) For effect of certain cash out distributions, see
section 1054(d)(1) of this title.

(c) Plan amendments altering vesting schedule

(1)(A) A plan amendment changing any vesting
schedule under the plan shall be treated as not
satisfying the requirements of subsection (a)(2)
of this section if the nonforfeitable percentage
of the accrued benefit derived from employer
contributions (determined as of the later of the
date such amendment is adopted, or the date
such amendment becomes effective) of any em-
ployee who is a participant in the plan is less
than such nonforfeitable percentage computed
under the plan without regard to such amend-
ment.
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(B) A plan amendment changing any vesting
schedule under the plan shall be treated as not
satisfying the requirements of subsection (a)(2)
of this section unless each participant having
not less than 3 years of service is permitted to
elect, within a reasonable period after adoption
of such amendment, to have his nonforfeitable
percentage computed under the plan without re-
gard to such amendment.

(2) Subsection (a) of this section shall not
apply to benefits which may not be provided for
designated employees in the event of early ter-
mination of the plan under provisions of the
plan adopted pursuant to regulations prescribed
by the Secretary of the Treasury to preclude the
discrimination prohibited by section 401(a)(4) of
title 26.

(d) Nonforfeitable benefits after lesser period
and in greater amounts than required

A pension plan may allow for nonforfeitable
benefits after a lesser period and in greater
amounts than are required by this part.

(e) Consent for distribution; present value; cov-
ered distributions

(1) If the present value of any nonforfeitable
benefit with respect to a participant in a plan
exceeds $5,000, the plan shall provide that such
benefit may not be immediately distributed
without the consent of the participant.

(2) For purposes of paragraph (1), the present
value shall be calculated in accordance with sec-
tion 1055(g)(3) of this title.

(3) This subsection shall not apply to any dis-
tribution of dividends to which section 404(k) of
title 26 applies.

(4) A plan shall not fail to meet the require-
ments of this subsection if, under the terms of
the plan, the present value of the nonforfeitable
accrued benefit is determined without regard to
that portion of such benefit which is attrib-
utable to rollover contributions (and earnings
allocable thereto). For purposes of this subpara-
graph, the term ‘‘rollover contributions’ means
any rollover contribution under sections 402(c),
403(a)(4), 403(b)(8), 408(d)(3)(A)(ii), and 457(e)(16)
of title 26.

(f) Special rules for plans computing accrued
benefits by reference to hypothetical account
balance or equivalent amounts

(1) In general

An applicable defined benefit plan shall not
be treated as failing to meet—
(A) subject to paragraph (2), the require-
ments of subsection (a)(2), or
(B) the requirements of section 1054(c) or
1055(g) of this title, or the requirements of
subsection (e), with respect to accrued bene-
fits derived from employer contributions,

solely because the present value of the accrued
benefit (or any portion thereof) of any partici-
pant is, under the terms of the plan, equal to
the amount expressed as the balance in the
hypothetical account described in paragraph
(3) or as an accumulated percentage of the par-
ticipant’s final average compensation.

(2) 3-year vesting

In the case of an applicable defined benefit
plan, such plan shall be treated as meeting the
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requirements of subsection (a)(2) only if an

employee who has completed at least 3 years

of service has a nonforfeitable right to 100 per-

cent of the employee’s accrued benefit derived

from employer contributions.

(3) Applicable defined benefit plan and related
rules

For purposes of this subsection—
(A) In general

The term ‘‘applicable defined benefit plan”
means a defined benefit plan under which
the accrued benefit (or any portion thereof)
is calculated as the balance of a hypo-
thetical account maintained for the partici-
pant or as an accumulated percentage of the
participant’s final average compensation.

(B) Regulations to include similar plans

The Secretary of the Treasury shall issue
regulations which include in the definition
of an applicable defined benefit plan any de-
fined benefit plan (or any portion of such a
plan) which has an effect similar to an appli-
cable defined benefit plan.

(Pub. L. 93406, title I, §203, Sept. 2, 1974, 88 Stat.

854; Pub. L. 96-364, title III, §303, Sept. 26, 1980,
94 Stat. 1292; Pub. L. 98-397, title I, §§102(b), (c),

(A(2), (e)2), 105(a), Aug. 23, 1984, 98 Stat.
1426-1428, 1436; Pub. L. 99-514, title XI,
§§1113(e)(1), (2), (H(A), 1139(c)(1), title XVIII,

§1898(a)(1)(B), (H(B)(H), (A(1)(B), (2)(B), Oct. 22,
1986, 100 Stat. 2447, 2448, 2487, 2942, 2944, 2955; Pub.
L. 101-239, title VII, §§7861(a)(1), (5)(B), (6)(B),
7862(d)(4), (5), (10), 7891(a)(1), (b)(1), (2), 7894(c)(3),
Dec. 19, 1989, 103 Stat. 2430, 2434, 2445, 2449; Pub.
L. 103-465, title VII, §767(c)(1), Dec. 8, 1994, 108
Stat. 5039; Pub. L. 104-188, title I, §1442(b), Aug.
20, 1996, 110 Stat. 1808; Pub. L. 105-34, title X,
§1071(b)(1), Aug. 5, 1997, 111 Stat. 948; Pub. L.
107-16, title VI, §§633(b), 648(a)(2), June 7, 2001,
115 Stat. 116, 127; Pub. L. 108-311, title IV,
§408(b)(8), Oct. 4, 2004, 118 Stat. 1193; Pub. L.
109-280, title I, §108(a)(4), formerly §107(a)(4),
title VII, §701(a)(2), title IX, §§902(d)(2)(E),
904(b), Aug. 17, 2006, 120 Stat. 819, 984, 1038, 1049,
renumbered Pub. L. 111-192, title II, §202(a),
June 25, 2010, 124 Stat. 1297; Pub. L. 110-458, title
I, §107(a)(1), Dec. 23, 2008, 122 Stat. 5107.)

AMENDMENTS

2008—Subsec. (£)(1)(B). Pub. L. 110458 amended sub-
par. (B) generally. Prior to amendment, subpar. (B)
read as follows: ‘‘the requirements of section 1054(c) of
this title or section 1055(g) of this title with respect to
contributions other than employee contributions,”.

2006—Subsec. (a)(2). Pub. L. 109-280, §904(b)(1), amend-
ed par. (2) generally, substituting provisions relating to
satisfaction of requirements in the case of a defined
benefit plan and in the case of an individual account
plan for provisions relating to satisfaction of require-
ments if an employee who has completed at least 5
years of service has a nonforfeitable right to 100 per-
cent of the employee’s accrued benefit derived from
employer contributions or if an employee has a non-
forfeitable right to a percentage of such benefit based
upon number of years of service.

Subsec. (a)(3)(C). Pub. L. 109-280, §108(a)(4), formerly
§107(a)(4), as renumbered by Pub. L. 111-192, substituted
£€1082(d)(2)”* for “1082(c)(8)’.

Subsec. (a)(3)(F). Pub. L. 109-280, §902(d)(2)(E), in-
serted ‘‘an erroneous automatic contribution under sec-
tion 414(w) of title 26,” before ‘‘or an excess aggregate
contribution”.
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Subsec. (a)(4). Pub. L. 109-280, §904(b)(2), struck out
par. (4), which related to application of par. (2) in the
case of matching contributions, as defined in section
401(m)(4)(A) of title 26.

Subsec. (f). Pub. L. 109-280, §701(a)(2), added subsec.

(f).

2004—Subsec. (a)(4)(B). Pub. L. 108-311 substituted ‘6
or more”’ for ‘6’ in table.

2001—Subsec. (a)(2). Pub. L. 107-16, §633(b)(1), sub-
stituted ‘“‘Except as provided in paragraph (4), a plan’’
for ““A plan’ in introductory provisions.

Subsec. (a)(4). Pub. L. 107-16, §633(b)(2), added par. (4).

Subsec. (e)(4). Pub. L. 107-16, §648(a)(2), added par. (4).

1997—Subsec. (e)(1). Pub. L. 105-34 substituted
‘5,000 for **$3,500"".

1996—Subsec. (a)(2). Pub. L. 104-188, §1442(b)(1), sub-
stituted ‘‘subparagraph (A) or (B)” for ‘‘subparagraph
(A), (B), or (C)” in introductory provisions.

Subsec. (a)(2)(C). Pub. L. 104-188, §1442(b)(2), struck
out subpar. (C) which read as follows: ‘‘A plan satisfies
the requirements of this subparagraph if—

‘(i) the plan is a multiemployer plan (within the
meaning of section 1002(37)), and

‘“(ii) under the plan—

“(I) an employee who is covered pursuant to a
collective bargaining agreement described in sec-
tion 1002(37)(A)(ii) of this title and who has com-
pleted at least 10 years of service has a nonforfeit-
able right to 100 percent of the employee’s accrued
benefit derived from employer contributions, and

“(IT) the requirements of subparagraph (A) or (B)
are met with respect to employees not described in
subclause (I).”

1994—Subsec. (e)(2). Pub. L. 103-465 amended par. (2)
generally. Prior to amendment, par. (2) read as follows:

‘“(2)(A) For purposes of paragraph (1), the present
value shall be calculated—

‘(i) by using an interest rate no greater than the
applicable interest rate if the vested accrued benefit
(using such rate) is not in excess of $25,000, and

‘(i1) by using an interest rate no greater than 120
percent of the applicable interest rate if the vested
accrued benefit exceeds $25,000 (as determined under
clause (i)).

In no event shall the present value determined under
subclause (II) be less than $25,000.

‘(B) For purposes of subparagraph (A), the term ‘ap-
plicable interest rate’ means the interest rate which
would be used (as of the date of the distribution) by the
Pension Benefit Guaranty Corporation for purposes of
determining the present value of a lump sum distribu-
tion on plan termination.”

1989—Subsec. (a)(2). Pub. L. 101-239, §7861(a)(1)(A),
substituted ‘‘satisfies the requirements’ for ‘‘satisfies
the following requirements’ in introductory provi-
sions.

Subsec. (a)(2)(C)({i)(T). Pub. L. 101-239, §7861(a)(1)(B),
substituted ‘‘section 1002(37)(A)(ii) of this title” for
“‘section 414(f)(1)(B)”’.

Subsec. (a)(3)(D)(v). Pub. L. 101-239, §7894(c)(3), sub-
stituted ‘“‘nonforfeitability’ for ‘‘nonforfeitably’’.

Subsec. (a)(3)(F). Pub. L. 101-239, §7861(a)(5)(B), added
subpar. (F).

Subsec. (b)(1)(A). Pub. L. 101-239, §7861(a)(6)(B),
amended subpar. (A) generally. Prior to amendment,
subpar. (A) read as follows: ‘‘years of service before age
18, except that in case of a plan which does not satisfy
subparagraph (A) or (B) of subsection (a)(2) of this sec-
tion, the plan may not disregard any such year of serv-
ice during which the employee was a participant;”.

Subsec. (c)(2). Pub. L. 101-239, §7891(a)(1), substituted
“Internal Revenue Code of 1986’ for ‘‘Internal Revenue
Code of 1954°, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

Subsec. (e)(1). Pub. L. 101-239, §7862(d)(10), which di-
rected amendment of par. (1) by substituting ‘‘non-
forfeitable benefit’’ for ‘‘vested accrued benefit’’, could
not be executed because the language ‘‘vested accrued
benefit’’ did not appear after the amendment by Pub. L.
101-239, §7862(d)(5), see below.
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Pub. L. 101-239, §7862(d)(5), amended par. (1) gener-
ally. Prior to amendment, par. (1) read as follows: “If
the present value of any vested accrued benefit exceeds
$3,500, a pension plan shall provide that such benefit
may not be immediately distributed without the con-
sent of the participant.”

Pub. L. 101-239, §7862(d)(4), made technical correction
to Pub. L. 99-514, §1898(d)(1)(B), see 1986 Amendment
note below.

Subsec. (e)(2). Pub. L. 101-239, §7891(b)(1), (2), re-
aligned margins of subpars. (A) and (B) and struck out
subpar. (B) heading ‘‘Applicable interest rate’’.

Subsec. (e)(3). Pub. L. 101-239, §7891(a)(1), substituted
“Internal Revenue Code of 1986” for ‘‘Internal Revenue
Code of 1954, which for purposes of codification was
translated as ‘‘title 26’ thus requiring no change in
text.

1986—Subsec. (a)(2). Pub. L. 99-514, §1113(e)(1), amend-
ed par. (2) generally, substituting provisions covering 5-
year vesting, 3- to 7-year vesting, and multiemployer
plans, for former provisions which covered 10-year vest-
ing, 5- to 156-year vesting, and the ‘‘rule of 45’ under
which a plan satisfied the requirements of this para-
graph if an employee who had completed at least 5
years of service and with respect to whom the sum of
his age and years of service equalled or exceeded 45 had
a right to a percentage of his accrued benefits derived
from employer contributions.

Subsec. (a)(3)(D)(ii). Pub. L. 99-514, §1898(a)(4)(B)(1),
inserted last sentence and struck out former last sen-
tence which read as follows: ‘“In the case of a defined
contribution plan the plan provision required under
this clause may provide that such repayment must be
made before the participant has any 1l-year break in
service commencing after the withdrawal.”’

Subsec. (¢)(1)(B). Pub. L. 99-514, §1113(e)(4)(A), sub-
stituted ‘3 years’ for ‘5 years’.

Subsec. (¢)(3). Pub. L. 99-514, §1113(e)(2), struck out
par. (3) which provided for class year vesting.

Pub. L. 99-514, §1898(a)(1)(B), amended par. (3) gener-
ally. Prior to amendment, par. (3) read as follows: ‘“The
requirements of subsection (a)(2) of this section shall
be deemed to be satisfied in the case of a class year
plan if such plan provides that 100 percent of each em-
ployee’s right to or derived from the contributions of
the employer on his behalf with respect to any plan
year are nonforfeitable not later than the end of the
5th year following the plan year for which such con-
tributions were made. For purposes of this part, the
term ‘class year plan’ means a profit sharing, stock
bonus, or money purchase plan which provides for the
separate nonforfeitability of employees’ rights to or de-
rived from the contributions for each plan year.”

Subsec. (e)(1). Pub. L. 99-514, §1898(d)(1)(B), as amend-
ed by Pub. L. 101-239, §7862(d)(4), amended par. (1) gen-
erally. Prior to amendment, par. (1) read as follows: “‘If
the present value of any accrued benefit exceeds $3,500,
such benefit shall not be treated as nonforfeitable if the
plan provides that the present value of such benefit
could be immediately distributed without the consent
of the participant.”

Subsec. (e)(2). Pub. L. 99-514, §1139(c)(1), amended par.
(2) generally. Prior to amendment, par. (2) read as fol-
lows: ‘‘For purposes of paragraph (1), the present value
shall be calculated by using an interest rate not great-
er than the interest rate which would be used (as of the
date of the distribution) by the Pension Benefit Guar-
anty Corporation for purposes of determining the
present value of a lump sum distribution on plan termi-
nation.”

Pub. L. 99-514, §1898(d)(2)(B), added par. (3).

1984—Subsec. (b)(1)(A). Pub. L. 98-397, §102(b), sub-
stituted ‘18> for ¢22”.

Subsec. (b)(3)(C). Pub. L. 98-397, §102(c), substituted
‘6 consecutive 1-year breaks in service’’ for ‘‘any 1l-year
break in service’ and substituted ‘‘such 5-year period”’
for ‘‘such break’ in two places.

Subsec. (b)(3)(D). Pub. L. 98-397, §102(d)(2), amended
subpar. (D) generally. Prior to amendment, subpar. (D)
read as follows: ‘“‘For purposes of paragraph (1), in the
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case of a participant who, under the plan, does not have
any nonforfeitable right to an accrued benefit derived
from employer contributions, years of service before
any l-year break in service shall not be required to be
taken into account if the number of consecutive 1-year
breaks in service equals or exceeds the aggregate num-
ber of such years of service prior to such break. Such
aggregate number of years of service before such break
shall be deemed not to include any years of service not
required to be taken into account under this subpara-
graph by reason of any prior break in service.”’

Subsec. (b)(3)(E). Pub. L. 98-397, §102(e)(2), added sub-
par. (E).

Subsec. (e). Pub. L. 98-397, §105(a), added subsec. (e).

1980—Subsec. (a)(3)(E). Pub. L. 96-364, §303(1), added
subpar. (E).

Subsec. (b)(1)(G). Pub. L. 96-364, §303(2)—-(4), added sub-
par. (G).

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by section 108(a)(4) of Pub. L. 109-280 ap-
plicable to plan years beginning after 2007, see section
108(e) of Pub. L. 109-280, set out as a note under section
1021 of this title.

Amendment by section 701(a)(2) of Pub. L. 109-280 ap-
plicable to periods beginning on or after June 29, 2005,
and to distributions made after Aug. 17, 2006, with pro-
visions relating to vesting and interest credit require-
ments for plans in existence on June 29, 2005, special
rule for collectively bargained plans, and provisions re-
lating to conversions of plan amendments adopted
after, and taking effect after, June 29, 2005, see section
701(e) of Pub. L. 109-280, set out as a note under section
411 of Title 26, Internal Revenue Code.

Amendment by section 902(d)(2)(E) of Pub. L. 109-280
applicable to plan years beginning after Dec. 31, 2007,
see section 902(g) of Pub. L. 109-280, set out as a note
under section 401 of Title 26, Internal Revenue Code.

Amendment by section 904(b) of Pub. L. 109-280 appli-
cable to contributions for plan years beginning after
Dec. 31, 2006, with provisions relating to collective bar-
gaining agreements and amount of service required in
any plan year and special rule for stock ownership
plans, see section 904(c) of Pub. L. 109-280, set out as a
note under section 411 of Title 26, Internal Revenue
Code.

EFFECTIVE DATE OF 2001 AMENDMENT

Amendment by section 633(b) of Pub. L. 107-16 appli-
cable to contributions for plan years beginning after
Dec. 31, 2001, with exception in the case of a plan main-
tained pursuant to one or more collective bargaining
agreements ratified by June 7, 2001, and service require-
ment with respect to any plan, see section 633(c) of
Pub. L. 107-16, set out as a note under section 411 of
Title 26, Internal Revenue Code.

Amendment by section 648(a)(2) of Pub. L. 107-16 ap-
plicable to distributions after Dec. 31, 2001, see section
648(c) of Pub. L. 107-16, set out as a note under section
411 of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-34 applicable to plan years
beginning after Aug. 5, 1997, see section 1071(c) of Pub.
L. 105-34, set out as a note under section 411 of Title 26,
Internal Revenue Code.

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-188 applicable to plan
years beginning on or after the earlier of (1) the later
of (A) Jan. 1, 1997, or (B) the date on which the last of
the collective bargaining agreements pursuant to
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which the plan is maintained terminates (determined
without regard to any extension thereof after Aug. 20,
1996), or (2) Jan. 1, 1999, but such amendment not appli-
cable to any individual who does not have more than 1
hour of service under the plan on or after the 1st day
of the 1st plan year to which such amendment applies,
see section 1442(c) of Pub. L. 104-188, set out as a note
under section 411 of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-465 applicable to plan
years and limitation years beginning after Dec. 31, 1994,
except that employer may elect to treat such amend-
ment as effective on or after Dec. 8, 1994, with provi-
sions relating to reduction of accrued benefits, excep-
tion, and timing of plan amendment, see section 767(d)
of Pub. L. 103465, as amended, set out as a note under
section 411 of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by sections 7861(a)(1), (5)(B), (6)(B) and
7862(d)(4), (5), (10) of Pub. L. 101-239 effective as if in-
cluded in the provision of the Tax Reform Act of 1986,
Pub. L. 99-514, to which such amendment relates, see
section 7863 of Pub. L. 101-239, set out as a note under
section 106 of Title 26, Internal Revenue Code.

Amendment by section 7891(a)(1), (b)(1), (2) of Pub. L.
101-239 effective, except as otherwise provided, as if in-
cluded in the provision of the Tax Reform Act of 1986,
Pub. L. 99-514, to which such amendment relates, see
section 7891(f) of Pub. L. 101-239, set out as a note under
section 1002 of this title.

Amendment by section 7894(c)(3) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if originally
included in the provision of the Employee Retirement
Income Security Act of 1974, Pub. L. 93-406, to which
such amendment relates, see section 7894(i) of Pub. L.
101-239, set out as a note under section 1002 of this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 1113(e)(1), (2), (4)(A) of Pub. L.
99-514 applicable to plan years beginning after Dec. 31,
1988, with special rule for plans maintained pursuant to
collective bargaining agreements ratified before Mar. 1,
1986, and not applicable to employees who do not have
1 hour of service in any plan year to which the amend-
ment applies, see section 1113(f) of Pub. L. 99-514, as
amended, set out as a note under section 411 of Title 26,
Internal Revenue Code.

Amendment by section 1139(c)(1) of Pub. L. 99-514 ap-
plicable to distributions in plan years beginning after
Dec. 31, 1984, except that such amendments shall not
apply to any distributions in plan years beginning after
Dec. 31, 1984, and before Jan. 1, 1987, if such distribu-
tions were made in accordance with the requirements
of the regulations issued under the Retirement Equity
Act of 1984, Pub. L. 98-397, with additional provisions
relating to reductions in accrued benefits, see section
1139(d) of Pub. L. 99-514, set out as a note under section
411 of Title 26.

Amendment by section 1898(a)(1)(B) of Pub. L. 99-514
applicable to contributions made for plan years begin-
ning after Oct. 22, 1986, except that in the case of a plan
described in section 302(b) of Pub. L. 98-397, set out as
a note under section 1001 of this title, such amend-
ments shall not apply to any plan year to which
amendments made by Pub. L. 98-397 do not apply by
reason of such section 302(b), see section 1898(a)(1)(C) of
Pub. L. 99-514, set out as a note under section 411 of
Title 26.

Amendment by section 1898(a)(4)(B)({i), (d)(1)(B),
(2)(B), of Pub. L. 99-514 effective as if included in the
provision of the Retirement Equity Act of 1984, Pub. L.
98-397, to which such amendment relates, except as
otherwise provided, see section 1898(j) of Pub. L. 99-514,
set out as a note under section 401 of Title 26.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-397 applicable to plan years
beginning after Dec. 31, 1984, except as otherwise pro-
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vided, see sections 302 and 303 of Pub. L. 98-397, set out
as a note under section 1001 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

REGULATIONS

Secretary of the Treasury or his delegate to issue be-
fore Feb. 1, 1988, final regulations to carry out amend-
ments made by section 1113 of Pub. L. 99-514, see sec-
tion 1141 of Pub. L. 99-514, set out as a note under sec-
tion 401 of Title 26, Internal Revenue Code.

Secretary authorized, effective Sept. 2, 1974, to pro-
mulgate regulations wherever provisions of this sub-
chapter call for the promulgation of regulations, see
section 1031 of this title.

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
OF TITLE I oF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1998

For provisions directing that if any amendments
made by subtitle D [§§1401-1465] of title I of Pub. L.
104-188 require an amendment to any plan or annuity
contract, such amendment shall not be required to be
made before the first day of the first plan year begin-
ning on or after Jan. 1, 1998, see section 1465 of Pub. L.
104-188, set out as a note under section 401 of Title 26,
Internal Revenue Code.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1989

For provisions directing that if any amendments
made by subtitle A or subtitle C of title XI [§§1101-1147
and 1171-1177] or title XVIII [§§1800-1899A] of Pub. L.
99-514 require an amendment to any plan, such plan
amendment shall not be required to be made before the
first plan year beginning on or after Jan. 1, 1989, see
section 1140 of Pub. L. 99-514, as amended, set out as a
note under section 401 of Title 26, Internal Revenue
Code.

§ 1054. Benefit accrual requirements

(a) Satisfaction of requirements by pension plans

Each pension plan shall satisfy the require-
ments of subsection (b)(3) of this section, and—
(1) in the case of a defined benefit plan, shall
satisfy the requirements of subsection (b)(1) of
this section; and
(2) in the case of a defined contribution plan,
shall satisfy the requirements of subsection
(b)(2) of this section.

(b) Enumeration of plan requirements

(1)(A) A defined benefit plan satisfies the re-
quirements of this paragraph if the accrued ben-
efit to which each participant is entitled upon
his separation from the service is not less than—

(i) 3 percent of the normal retirement bene-
fit to which he would be entitled at the nor-
mal retirement age if he commenced partici-
pation at the earliest possible entry age under
the plan and served continuously until the
earlier of age 656 or the normal retirement age
specified under the plan, multiplied by
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(ii) the number of years (not in excess of
33¥5) of his participation in the plan.

In the case of a plan providing retirement bene-
fits based on compensation during any period,
the normal retirement benefit to which a par-
ticipant would be entitled shall be determined
as if he continued to earn annually the average
rate of compensation which he earned during
consecutive years of service, not in excess of 10,
for which his compensation was the highest. For
purposes of this subparagraph, social security
benefits and all other relevant factors used to
compute benefits shall be treated as remaining
constant as of the current year for all years
after such current year.

(B) A defined benefit plan satisfies the require-
ments of this paragraph of a particular plan
year if under the plan the accrued benefit pay-
able at the normal retirement age is equal to
the normal retirement benefit and the annual
rate at which any individual who is or could be
a participant can accrue the retirement benefits
payable at normal retirement age under the
plan for any later plan year is not more than
133%; percent of the annual rate at which he can
accrue benefits for any plan year beginning on
or after such particular plan year and before
such later plan year. For purposes of this sub-
paragraph—

(i) any amendment to the plan which is in
effect for the current year shall be treated as
in effect for all other plan years;

(ii) any change in an accrual rate which does
not apply to any individual who is or could be
a participant in the current year shall be dis-
regarded;

(iii) the fact that benefits under the plan
may be payable to certain employees before
normal retirement age shall be disregarded;
and

(iv) social security benefits and all other rel-
evant factors used to compute benefits shall
be treated as remaining constant as of the cur-
rent year for all years after the current year.

(C) A defined benefit plan satisfies the require-
ments of this paragraph if the accrued benefit to
which any participant is entitled upon his sepa-
ration from the service is not less than a frac-
tion of the annual benefit commencing at nor-
mal retirement age to which he would be enti-
tled under the plan as in effect on the date of his
separation if he continued to earn annually
until normal retirement age the same rate of
compensation upon which his normal retirement
benefit would be computed under the plan, de-
termined as if he had attained normal retire-
ment age on the date any such determination is
made (but taking into account no more than the
10 years of service immediately preceding his
separation from service). Such fraction shall be
a fraction, not exceeding 1, the numerator of
which is the total number of his years of partici-
pation in the plan (as of the date of his separa-
tion from the service) and the denominator of
which is the total number of years he would
have participated in the plan if he separated
from the service at the normal retirement age.
For purposes of this subparagraph, social secu-
rity benefits and all other relevant factors used
to compute benefits shall be treated as remain-
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ing constant as of the current year for all years
after such current year.

(D) Subparagraphs (A), (B), and (C) shall not
apply with respect to years of participation be-
fore the first plan year to which this section ap-
plies but a defined benefit plan satisfies the re-
quirements of this subparagraph with respect to
such years of participation only if the accrued
benefit of any participant with respect to such
years of participation is not less than the great-
er of—

(i) his accrued benefit determined under the
plan, as in effect from time to time prior to
September 2, 1974, or

(ii) an accrued benefit which is not less than
one-half of the accrued benefit to which such
participant would have been entitled if sub-
paragraph (A), (B), or (C) applied with respect
to such years of participation.

(E) Notwithstanding subparagraphs (A), (B),
and (C) of this paragraph, a plan shall not be
treated as not satisfying the requirements of
this paragraph solely because the accrual of ben-
efits under the plan does not become effective
until the employee has two continuous years of
service. For purposes of this subparagraph, the
term ‘‘year of service’ has the meaning provided
by section 1052(a)(3)(A) of this title.

(F) Notwithstanding subparagraphs (A), (B),
and (C), a defined benefit plan satisfies the re-
quirements of this paragraph if such plan

(i) is funded exclusively by the purchase of
insurance contracts, and
(ii) satisfies the requirements of paragraphs

(2) and (3) of section 1081(b) of this title (relat-

ing to certain insurance contract plans),

but only if an employee’s accrued benefit as of
any applicable date is not less than the cash sur-
render value his insurance contracts would have
on such applicable date if the requirements of
paragraphs (4), (5), and (6) of section 1081(b) of
this title were satisfied.

(G) Notwithstanding the preceding subpara-
graphs, a defined benefit plan shall be treated as
not satisfying the requirements of this para-
graph if the participant’s accrued benefit is re-
duced on account of any increase in his age or
service. The preceding sentence shall not apply
to benefits under the plan commencing before
benefits payable under title II of the Social Se-
curity Act [42 U.S.C. 401 et seq.] which benefits
under the plan—

(i) do not exceed social security benefits, and
(ii) terminate when such social security ben-
efits commence.

(H)(i) Notwithstanding the preceding subpara-
graphs, a defined benefit plan shall be treated as
not satisfying the requirements of this para-
graph if, under the plan, an employee’s benefit
accrual is ceased, or the rate of an employee’s
benefit accrual is reduced, because of the attain-
ment of any age.

(ii) A plan shall not be treated as failing to
meet the requirements of this subparagraph
solely because the plan imposes (without regard
to age) a limitation on the amount of benefits
that the plan provides or a limitation on the
number of years of service or years of participa-
tion which are taken into account for purposes
of determining benefit accrual under the plan.
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(iii) In the case of any employee who, as of the
end of any plan year under a defined benefit
plan, has attained normal retirement age under
such plan—

(I) if distribution of benefits under such plan
with respect to such employee has commenced
as of the end of such plan year, then any re-
quirement of this subparagraph for continued
accrual of benefits under such plan with re-
spect to such employee during such plan year
shall be treated as satisfied to the extent of
the actuarial equivalent of in-service distribu-
tion of benefits, and

(IT) if distribution of benefits under such
plan with respect to such employee has not
commenced as of the end of such year in ac-
cordance with section 10566(a)(3) of this title,
and the payment of benefits under such plan
with respect to such employee is not sus-
pended during such plan year pursuant to sec-
tion 10563(a)(3)(B) of this title, then any re-
quirement of this subparagraph for continued
accrual of benefits under such plan with re-
spect to such employee during such plan year
shall be treated as satisfied to the extent of
any adjustment in the benefit payable under
the plan during such plan year attributable to
the delay in the distribution of benefits after
the attainment of normal retirement age.

The preceding provisions of this clause shall
apply in accordance with regulations of the Sec-
retary of the Treasury. Such regulations may
provide for the application of the preceding pro-
visions of this clause, in the case of any such
employee, with respect to any period of time
within a plan year.

(iv) Clause (i) shall not apply with respect to
any employee who is a highly compensated em-
ployee (within the meaning of section 414(q) of
title 26) to the extent provided in regulations
prescribed by the Secretary of the Treasury for
purposes of precluding discrimination in favor of
highly compensated employees within the mean-
ing of subchapter D of chapter 1 of title 26.

(v) A plan shall not be treated as failing to
meet the requirements of clause (i) solely be-
cause the subsidized portion of any early retire-
ment benefit is disregarded in determining bene-
fit accruals.

(vi) Any regulations prescribed by the Sec-
retary of the Treasury pursuant to clause (v) of
section 411(b)(1)(H) of title 26 shall apply with
respect to the requirements of this subpara-
graph in the same manner and to the same ex-
tent as such regulations apply with respect to
the requirements of such section 411(b)(1)(H).

(2)(A) A defined contribution plan satisfies the
requirements of this paragraph if, under the
plan, allocations to the employee’s account are
not ceased, and the rate at which amounts are
allocated to the employee’s account is not re-
duced, because of the attainment of any age.

(B) A plan shall not be treated as failing to
meet the requirements of subparagraph (A) sole-
ly because the subsidized portion of any early
retirement benefit is disregarded in determining
benefit accruals.

(C) Any regulations prescribed by the Sec-
retary of the Treasury pursuant to subpara-
graphs (B) and (C) of section 411(b)(2) of title 26
shall apply with respect to the requirements of
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this paragraph in the same manner and to the
same extent as such regulations apply with re-
spect to the requirements of such section
411(b)(2).

(3) A plan satisfies the requirements of this
paragraph if—

(A) in the case of a defined benefit plan, the
plan requires separate accounting for the por-
tion of each employee’s accrued benefit de-
rived from any voluntary employee contribu-
tions permitted under the plan; and

(B) in the case of any plan which is not a de-
fined benefit plan, the plan requires separate
accounting for each employee’s accrued bene-
fit.

(4)(A) For purposes of determining an employ-
ee’s accrued benefit, the term ‘‘year of partici-
pation” means a period of service (beginning at
the earliest date on which the employee is a par-
ticipant in the plan and which is included in a
period of service required to be taken into ac-
count under section 1052(b) of this title, deter-
mined without regard to section 1052(b)(5) of this
title) as determined under regulations pre-
scribed by the Secretary which provide for the
calculation of such period on any reasonable and
consistent basis.

(B) For purposes of this paragraph, except as
provided in subparagraph (C), in the case of any
employee whose customary employment is less
than full time, the calculation of such employ-
ee’s service on any basis which provides less
than a ratable portion of the accrued benefit to
which he would be entitled under the plan if his
customary employment were full time shall not
be treated as made on a reasonable and consist-
ent basis.

(C) For purposes of this paragraph, in the case
of any employee whose service is less than 1,000
hours during any calendar year, plan year or
other 12-consecutive-month period designated by
the plan (and not prohibited under regulations
prescribed by the Secretary) the calculation of
his period of service shall not be treated as not
made on a reasonable and consistent basis mere-
ly because such service is not taken into ac-
count.

(D) In the case of any seasonal industry where
the customary period of employment is less
than 1,000 hours during a calendar year, the
term ‘‘year of participation’ shall be such pe-
riod as determined under regulations prescribed
by the Secretary.

(E) For purposes of this subsection in the case
of any maritime industry, 125 days of service
shall be treated as a year of participation. The
Secretary may prescribe regulations to carry
out the purposes of this subparagraph.

(5) SPECIAL RULES RELATING TO AGE.—

(A) COMPARISON TO SIMILARLY SITUATED
YOUNGER INDIVIDUAL.—

(i) IN GENERAL.—A plan shall not be treat-
ed as failing to meet the requirements of
paragraph (1)(H)(Q) if a participant’s accrued
benefit, as determined as of any date under
the terms of the plan, would be equal to or
greater than that of any similarly situated,
younger individual who is or could be a par-
ticipant.

(ii) SIMILARLY SITUATED.—For purposes of
this subparagraph, a participant is similarly
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situated to any other individual if such par-
ticipant is identical to such other individual
in every respect (including period of service,
compensation, position, date of hire, work
history, and any other respect) except for
age.

(iii) DISREGARD OF SUBSIDIZED EARLY RE-
TIREMENT BENEFITS.—In determining the ac-
crued benefit as of any date for purposes of
this subparagraph, the subsidized portion of
any early retirement benefit or retirement-
type subsidy shall be disregarded.

(iv) ACCRUED BENEFIT.—For purposes of
this subparagraph, the accrued benefit may,
under the terms of the plan, be expressed as
an annuity payable at normal retirement
age, the balance of a hypothetical account,
or the current value of the accumulated per-
centage of the employee’s final average com-
pensation.

(B) APPLICABLE DEFINED BENEFIT PLANS.—
(i) INTEREST CREDITS.—

(I) IN GENERAL.—An applicable defined
benefit plan shall be treated as failing to
meet the requirements of paragraph (1)(H)
unless the terms of the plan provide that
any interest credit (or an equivalent
amount) for any plan year shall be at a
rate which is not greater than a market
rate of return. A plan shall not be treated
as failing to meet the requirements of this
subclause merely because the plan pro-
vides for a reasonable minimum guaran-
teed rate of return or for a rate of return
that is equal to the greater of a fixed or
variable rate of return.

(IT) PRESERVATION OF CAPITAL.—An appli-
cable defined benefit plan shall be treated
as failing to meet the requirements of
paragraph (1)(H) unless the plan provides
that an interest credit (or equivalent
amount) of less than zero shall in no event
result in the account balance or similar
amount being less than the aggregate
amount of contributions credited to the
account.

(III) MARKET RATE OF RETURN.—The Sec-
retary of the Treasury may provide by reg-
ulation for rules governing the calculation
of a market rate of return for purposes of
subclause (I) and for permissible methods
of crediting interest to the account (in-
cluding fixed or variable interest rates) re-
sulting in effective rates of return meeting
the requirements of subclause (I).

(ii) SPECIAL RULE FOR PLAN CONVERSIONS.—
If, after June 29, 2005, an applicable plan
amendment is adopted, the plan shall be
treated as failing to meet the requirements
of paragraph (1)(H) unless the requirements
of clause (iii) are met with respect to each
individual who was a participant in the plan
immediately before the adoption of the
amendment.

(iii) RATE OF BENEFIT ACCRUAL.—Subject to
clause (iv), the requirements of this clause
are met with respect to any participant if
the accrued benefit of the participant under
the terms of the plan as in effect after the
amendment is not less than the sum of—
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(I) the participant’s accrued benefit for
years of service before the effective date of
the amendment, determined under the
terms of the plan as in effect before the
amendment, plus

(IT) the participant’s accrued benefit for
years of service after the effective date of
the amendment, determined under the
terms of the plan as in effect after the
amendment.

(iv) SPECIAL RULES FOR EARLY RETIREMENT
SUBSIDIES.—For purposes of clause (iii)(I),
the plan shall credit the accumulation ac-
count or similar amount! with the amount
of any early retirement benefit or retire-
ment-type subsidy for the plan year in which
the participant retires if, as of such time,
the participant has met the age, years of
service, and other requirements under the
plan for entitlement to such benefit or sub-
sidy.

(v) APPLICABLE PLAN AMENDMENT.—For
purposes of this subparagraph—

(I) IN GENERAL.—The term ‘‘applicable
plan amendment’ means an amendment to
a defined benefit plan which has the effect
of converting the plan to an applicable de-
fined benefit plan.

(IT) SPECIAL RULE FOR COORDINATED BENE-
FITS.—If the benefits of 2 or more defined
benefit plans established or maintained by
an employer are coordinated in such a
manner as to have the effect of the adop-
tion of an amendment described in sub-
clause (I), the sponsor of the defined bene-
fit plan or plans providing for such coordi-
nation shall be treated as having adopted
such a plan amendment as of the date such
coordination begins.

(III) MULTIPLE AMENDMENTS.—The Sec-
retary of the Treasury shall issue regula-
tions to prevent the avoidance of the pur-
poses of this subparagraph through the use
of 2 or more plan amendments rather than
a single amendment.

(IV) APPLICABLE DEFINED BENEFIT PLAN.—
For purposes of this subparagraph, the
term ‘‘applicable defined benefit plan’ has
the meaning given such term by section
1053(£)(3) of this title.

(vi) TERMINATION REQUIREMENTS.—An ap-
plicable defined benefit plan shall not be
treated as meeting the requirements of
clause (i) unless the plan provides that, upon
the termination of the plan—

(I) if the interest credit rate (or an
equivalent amount) under the plan is a
variable rate, the rate of interest used to
determine accrued benefits under the plan
shall be equal to the average of the rates
of interest used under the plan during the
5-year period ending on the termination
date, and

(IT) the interest rate and mortality table
used to determine the amount of any bene-
fit under the plan payable in the form of
an annuity payable at normal retirement
age shall be the rate and table specified

180 in original. Probably should be ‘‘similar account’.
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under the plan for such purpose as of the
termination date, except that if such in-
terest rate is a variable rate, the interest
rate shall be determined under the rules of
subclause (D).

(C) CERTAIN OFFSETS PERMITTED.—A plan
shall not be treated as failing to meet the re-
quirements of paragraph (1)(H)(i) solely be-
cause the plan provides offsets against bene-
fits under the plan to the extent such offsets
are otherwise allowable in applying the re-
quirements of section 401(a) of title 26.

(D) PERMITTED DISPARITIES IN PLAN CON-
TRIBUTIONS OR BENEFITS.—A plan shall not be
treated as failing to meet the requirements of
paragraph (1)(H) solely because the plan pro-
vides a disparity in contributions or benefits
with respect to which the requirements of sec-
tion 401(]) of title 26 are met.

(E) INDEXING PERMITTED.—

(i) IN GENERAL.—A plan shall not be treat-
ed as failing to meet the requirements of
paragraph (1)(H) solely because the plan pro-
vides for indexing of accrued benefits under
the plan.

(ii) PROTECTION AGAINST LOSS.—Except in
the case of any benefit provided in the form
of a variable annuity, clause (i) shall not
apply with respect to any indexing which re-
sults in an accrued benefit less than the ac-
crued benefit determined without regard to
such indexing.

(iii) INDEXING.—For purposes of this sub-
paragraph, the term ‘‘indexing’” means, in
connection with an accrued benefit, the peri-
odic adjustment of the accrued benefit by
means of the application of a recognized in-
vestment index or methodology.

(F) EARLY RETIREMENT BENEFIT OR RETIRE-
MENT-TYPE SUBSIDY.—For purposes of this
paragraph, the terms ‘“‘early retirement bene-
fit” and ‘‘retirement-type subsidy’ have the
meaning given such terms in subsection
(8)(2)(A).

(G) BENEFIT ACCRUED TO DATE.—For purposes
of this paragraph, any reference to the accrued
benefit shall be a reference to such benefit ac-
crued to date.

(c) Employee’s accrued benefits derived from em-
ployer and employee contributions

(1) For purposes of this section and section
10563 of this title an employee’s accrued benefit
derived from employer contributions as of any
applicable date is the excess (if any) of the ac-
crued benefit for such employee as of such appli-
cable date over the accrued benefit derived from
contributions made by such employee as of such
date.

(2)(A) In the case of a plan other than a de-
fined benefit plan, the accrued benefit derived
from contributions made by an employee as of
any applicable date is—

(i) except as provided in clause (ii), the bal-
ance of the employee’s separate account con-
sisting only of his contributions and the in-
come, expenses, gains, and losses attributable
thereto, or

(ii) if a separate account is not maintained
with respect to an employee’s contributions
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under such a plan, the amount which bears the
same ratio to his total accrued benefit as the
total amount of the employee’s contributions
(less withdrawals) bears to the sum of such
contributions and the contributions made on
his behalf by the employer (less withdrawals).

(B) DEFINED BENEFIT PLANS.—In the case of a
defined benefit plan, the accrued benefit derived
from contributions made by an employee as of
any applicable date is the amount equal to the
employee’s accumulated contributions expressed
as an annual benefit commencing at normal re-
tirement age, using an interest rate which would
be used under the plan under section 1055(g)(3) of
this title (as of the determination date).

(C) For purposes of this subsection, the term
“‘accumulated contributions’” means the total
of—

(i) all mandatory contributions made by the
employee,

(ii) interest (if any) under the plan to the
end of the last plan year to which section
1053(a)(2) of this title does not apply (by rea-
son of the applicable effective date), and

(iii) interest on the sum of the amounts de-
termined under clauses (i) and (ii) compounded
annually—

(I) at the rate of 120 percent of the Federal
mid-term rate (as in effect under section 1274
of title 26 for the 1st month of a plan year
for the period beginning with the 1lst plan
year to which subsection (a)(2) of this sec-
tion applies by reason of the applicable ef-
fective date) and ending with the date on
which the determination is being made, and

(IT) at the interest rate which would be
used under the plan under section 1055(g)(3)
of this title (as of the determination date)
for the period beginning with the determina-
tion date and ending on the date on which
the employee attains normal retirement age.

For purposes of this subparagraph, the term
“mandatory contributions’ means amounts con-
tributed to the plan by the employee which are
required as a condition of employment, as a con-
dition of participation in such plans, or as a con-
dition of obtaining benefits under the plan at-
tributable to employer contributions.

(D) The Secretary of the Treasury is author-
ized to adjust by regulation the conversion fac-
tor described in subparagraph (B) from time to
time as he may deem necessary. No such adjust-
ment shall be effective for a plan year beginning
before the expiration of 1 year after such adjust-
ment is determined and published.

(3) For purposes of this section, in the case of
any defined benefit plan, if an employee’s ac-
crued benefit is to be determined as an amount
other than an annual benefit commencing at
normal retirement age, or if the accrued benefit
derived from contributions made by an em-
ployee is to be determined with respect to a ben-
efit other than an annual benefit in the form of
a single life annuity (without ancillary benefits)
commencing at normal retirement age, the em-
ployee’s accrued benefit, or the accrued benefits
derived from contributions made by an em-
ployee, as the case may be, shall be the actuar-
ial equivalent of such benefit or amount deter-
mined under paragraph (1) or (2).
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(4) In the case of a defined benefit plan which
permits voluntary employee contributions, the
portion of an employee’s accrued benefit derived
from such contributions shall be treated as an
accrued benefit derived from employee contribu-
tions under a plan other than a defined benefit
plan.

(d) Employee service which may be disregarded
in determining employee’s accrued benefits
under plan

Notwithstanding section 1053(b)(1) of this title,
for purposes of determining the employee’s ac-
crued benefit under the plan, the plan may dis-
regard service performed by the employee with
respect to which he has received—

(1) a distribution of the present value of his
entire nonforfeitable benefit if such distribu-
tion was in an amount (not more than the dol-
lar limit under section 1053(e)(1) of this title)
permitted under regulations prescribed by the
Secretary of the Treasury, or

(2) a distribution of the present value of his
nonforfeitable benefit attributable to such
service which he elected to receive.

Paragraph (1) shall apply only if such distribu-
tion was made on termination of the employee’s
participation in the plan. Paragraph (2) shall
apply only if such distribution was made on ter-
mination of the employee’s participation in the
plan or under such other circumstances as may
be provided under regulations prescribed by the
Secretary of the Treasury.
(e) Opportunity to repay full amount of distribu-
tions which have been reduced through dis-
regarded employee service

For purposes of determining the employee’s
accrued benefit, the plan shall not disregard
service as provided in subsection (d) of this sec-
tion unless the plan provides an opportunity for
the participant to repay the full amount of a
distribution described in subsection (d) of this
section with, in the case of a defined benefit
plan, interest at the rate determined for pur-
poses of subsection (¢)(2)(C) of this section and
provides that upon such repayment the employ-
ee’s accrued benefit shall be recomputed by tak-
ing into account service so disregarded. This
subsection shall apply only in the case of a par-
ticipant who—

(1) received such a distribution in any plan
year to which this section applies which dis-
tribution was less than the present value of
his accrued benefit,

(2) resumes employment covered under the
plan, and

(3) repays the full amount of such distribu-
tion with, in the case of a defined benefit plan,
interest at the rate determined for purposes of
subsection (¢)(2)(C) of this section.

The plan provision required under this sub-
section may provide that such repayment must
be made (A) in the case of a withdrawal on ac-
count of separation from service, before the ear-
lier of 5 years after the first date on which the
participant is subsequently re-employed by the
employer, or the close of the first period of 5
consecutive 1l-year breaks in service commenc-
ing after the withdrawal; or (B) in the case of
any other withdrawal, 5 years after the date of
the withdrawal.
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(f) Employer treated as maintaining a plan

For the purposes of this part, an employer
shall be treated as maintaining a plan if any em-
ployee of such employer accrues benefits under
such plan by reason of service with such em-
ployer.

(g) Decrease of accrued benefits through amend-
ment of plan

(1) The accrued benefit of a participant under
a plan may not be decreased by an amendment
of the plan, other than an amendment described
in section 1082(d)(2) or 1441 of this title.

(2) For purposes of paragraph (1),
amendment which has the effect of—

(A) eliminating or reducing an early retire-
ment benefit or a retirement-type subsidy (as
defined in regulations), or

(B) eliminating an optional form of benefit,

a Dplan

with respect to benefits attributable to service
before the amendment shall be treated as reduc-
ing accrued benefits. In the case of a retirement-
type subsidy, the preceding sentence shall apply
only with respect to a participant who satisfies
(either before or after the amendment) the pre-
amendment conditions for the subsidy. The Sec-
retary of the Treasury shall by regulations pro-
vide that this paragraph shall not apply to any
plan amendment which reduces or eliminates
benefits or subsidies which create significant
burdens or complexities for the plan and plan
participants, unless such amendment adversely
affects the rights of any participant in a more
than de minimis manner. The Secretary of the
Treasury may by regulations provide that this
subparagraph shall not apply to a plan amend-
ment described in subparagraph (B) (other than
a plan amendment having an effect described in
subparagraph (A)).

(3) For purposes of this subsection, any—

(A) tax credit employee stock ownership
plan (as defined in section 409(a) of title 26, or
(B) employee stock ownership plan (as de-
fined in section 4975(e)(7) of title 26),

shall not be treated as failing to meet the re-
quirements of this subsection merely because it
modifies distribution options in a nondiscrim-
inatory manner.

(4)(A) A defined contribution plan (in this sub-
paragraph referred to as the ‘‘transferee plan’’)
shall not be treated as failing to meet the re-
quirements of this subsection merely because
the transferee plan does not provide some or all
of the forms of distribution previously available
under another defined contribution plan (in this
subparagraph referred to as the ‘‘transferor
plan’’) to the extent that—

(i) the forms of distribution previously avail-
able under the transferor plan applied to the
account of a participant or beneficiary under
the transferor plan that was transferred from
the transferor plan to the transferee plan pur-
suant to a direct transfer rather than pursu-
ant to a distribution from the transferor plan;

(ii) the terms of both the transferor plan and
the transferee plan authorize the transfer de-
scribed in clause (i);

(iii) the transfer described in clause (i) was
made pursuant to a voluntary election by the
participant or beneficiary whose account was
transferred to the transferee plan;
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(iv) the election described in clause (iii) was
made after the participant or beneficiary re-
ceived a notice describing the consequences of
making the election; and

(v) the transferee plan allows the participant
or beneficiary described in clause (iii) to re-
ceive any distribution to which the partici-
pant or beneficiary is entitled under the trans-
feree plan in the form of a single sum distribu-
tion.

(B) Subparagraph (A) shall apply to plan merg-
ers and other transactions having the effect of a
direct transfer, including consolidations of bene-
fits attributable to different employers within a
multiple employer plan.

(5) Except to the extent provided in regula-
tions promulgated by the Secretary of the
Treasury, a defined contribution plan shall not
be treated as failing to meet the requirements of
this subsection merely because of the elimi-
nation of a form of distribution previously avail-
able thereunder. This paragraph shall not apply
to the elimination of a form of distribution with
respect to any participant unless—

(A) a single sum payment is available to
such participant at the same time or times as
the form of distribution being eliminated; and

(B) such single sum payment is based on the
same or greater portion of the participant’s
account as the form of distribution being
eliminated.

(h) Notice of significant reduction in benefit ac-
cruals

(1) An applicable pension plan may not be
amended so as to provide for a significant reduc-
tion in the rate of future benefit accrual unless
the plan administrator provides the notice de-
scribed in paragraph (2) to each applicable indi-
vidual (and to each employee organization rep-
resenting applicable individuals) and to each
employer who has an obligation to contribute to
the plan.

(2) The notice required by paragraph (1) shall
be written in a manner calculated to be under-
stood by the average plan participant and shall
provide sufficient information (as determined in
accordance with regulations prescribed by the
Secretary of the Treasury) to allow applicable
individuals to understand the effect of the plan
amendment. The Secretary of the Treasury may
provide a simplified form of notice for, or ex-
empt from any notice requirement, a plan—

(A) which has fewer than 100 participants
who have accrued a benefit under the plan, or

(B) which offers participants the option to
choose between the new benefit formula and
the old benefit formula.

(3) Except as provided in regulations pre-
scribed by the Secretary of the Treasury, the no-
tice required by paragraph (1) shall be provided
within a reasonable time before the effective
date of the plan amendment.

(4) Any notice under paragraph (1) may be pro-
vided to a person designated, in writing, by the
person to which it would otherwise be provided.

(5) A plan shall not be treated as failing to
meet the requirements of paragraph (1) merely
because notice is provided before the adoption of
the plan amendment if no material modification
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of the amendment occurs before the amendment
is adopted.

(6)(A) In the case of any egregious failure to
meet any requirement of this subsection with
respect to any plan amendment, the provisions
of the applicable pension plan shall be applied as
if such plan amendment entitled all applicable
individuals to the greater of—

(i) the benefits to which they would have
been entitled without regard to such amend-
ment, or

(ii) the benefits under the plan with regard
to such amendment.

(B) For purposes of subparagraph (A), there is
an egregious failure to meet the requirements of
this subsection if such failure is within the con-
trol of the plan sponsor and is—

(i) an intentional failure (including any fail-
ure to promptly provide the required notice or
information after the plan administrator dis-
covers an unintentional failure to meet the re-
quirements of this subsection),

(ii) a failure to provide most of the individ-
uals with most of the information they are en-
titled to receive under this subsection, or

(iii) a failure which is determined to be egre-
gious under regulations prescribed by the Sec-
retary of the Treasury.

(7) The Secretary of the Treasury may by reg-
ulations allow any notice under this subsection
to be provided by using new technologies.

(8) For purposes of this subsection—

(A) The term ‘‘applicable individual’’ means,
with respect to any plan amendment—
(i) each participant in the plan; and
(ii) any beneficiary who is an alternate
payee (within the meaning of section
1056(d)(3)(K) of this title) under an applicable
qualified domestic relations order (within
the meaning of section 1056(d)(3)(B)(i) of this
title),

whose rate of future benefit accrual under the
plan may reasonably be expected to be signifi-
cantly reduced by such plan amendment.
(B) The term ‘‘applicable pension plan”
means—
(i) any defined benefit plan; or
(ii) an individual account plan which is
subject to the funding standards of section
412 of title 26.

(9) For purposes of this subsection, a plan
amendment which eliminates or reduces any
early retirement benefit or retirement-type sub-
sidy (within the meaning of subsection (g)(2)(A)
of this section) shall be treated as having the ef-
fect of reducing the rate of future benefit ac-
crual.

(i) Prohibition on benefit increases where plan
sponsor is in bankruptcy

(1) In the case of a plan described in paragraph
(3) which is maintained by an employer that is
a debtor in a case under title 11 or similar Fed-
eral or State law, no amendment of the plan
which increases the liabilities of the plan by
reason of—

(A) any increase in benefits,

(B) any change in the accrual of benefits, or

(C) any change in the rate at which benefits
become nonforfeitable under the plan,
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with respect to employees of the debtor, shall be
effective prior to the effective date of such em-
ployer’s plan of reorganization.

(2) Paragraph (1) shall not apply to any plan
amendment that—

(A) the Secretary of the Treasury deter-
mines to be reasonable and that provides for
only de minimis increases in the liabilities of
the plan with respect to employees of the
debtor,

(B) only repeals an amendment described in
section 1082(d)(2) of this title,

(C) is required as a condition of qualification
under part I of subchapter D of chapter 1 of
title 26, or

(D) was adopted prior to, or pursuant to a
collective bargaining agreement entered into
prior to, the date on which the employer be-
came a debtor in a case under title 11 or simi-
lar Federal or State law.

(3) This subsection shall apply only to plans
(other than multiemployer plans) covered under
section 1321 of this title for which the funding
target attainment percentage (as defined in sec-
tion 1083(d)(2) of this title) is less than 100 per-
cent after taking into account the effect of the
amendment.

(4) For purposes of this subsection, the term
“employer” has the meaning set forth in section
1082(b)(1) of this title, without regard to section
1082(b)(2) of this title.

(j) Diversification requirements for certain indi-
vidual account plans

(1) In general

An applicable individual account plan shall
meet the diversification requirements of para-
graphs (2), (3), and (4).

(2) Employee contributions and elective defer-
rals invested in employer securities

In the case of the portion of an applicable in-
dividual’s account attributable to employee
contributions and elective deferrals which is
invested in employer securities, a plan meets
the requirements of this paragraph if the ap-
plicable individual may elect to direct the
plan to divest any such securities and to rein-
vest an equivalent amount in other invest-
ment options meeting the requirements of
paragraph (4).

(3) Employer contributions invested in em-
ployer securities

In the case of the portion of the account at-
tributable to employer contributions other
than elective deferrals which is invested in
employer securities, a plan meets the require-
ments of this paragraph if each applicable in-
dividual who—

(A) is a participant who has completed at
least 3 years of service, or

(B) is a beneficiary of a participant de-
scribed in subparagraph (A) or of a deceased
participant,

may elect to direct the plan to divest any such
securities and to reinvest an equivalent
amount in other investment options meeting
the requirements of paragraph (4).
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(4) Investment options
(A) In general

The requirements of this paragraph are
met if the plan offers not less than 3 invest-
ment options, other than employer securi-
ties, to which an applicable individual may
direct the proceeds from the divestment of
employer securities pursuant to this sub-
section, each of which is diversified and has
materially different risk and return charac-
teristics.

(B) Treatment of certain restrictions and
conditions

(i) Time for making investment choices

A plan shall not be treated as failing to
meet the requirements of this paragraph
merely because the plan limits the time
for divestment and reinvestment to peri-
odic, reasonable opportunities occurring
no less frequently than quarterly.

(ii) Certain restrictions and conditions not
allowed

Except as provided in regulations, a plan
shall not meet the requirements of this
paragraph if the plan imposes restrictions
or conditions with respect to the invest-
ment of employer securities which are not
imposed on the investment of other assets
of the plan. This subparagraph shall not
apply to any restrictions or conditions im-
posed by reason of the application of secu-
rities laws.

(5) Applicable individual account plan
For purposes of this subsection—
(A) In general

The term ‘‘applicable individual account
plan’ means any individual account plan (as
defined in section 1002(34) of this title) which
holds any publicly traded employer securi-
ties.

(B) Exception for certain ESOPS

Such term does not include an employee
stock ownership plan if—

(i) there are no contributions to such
plan (or earnings thereunder) which are
held within such plan and are subject to
subsection (k) or (m) of section 401 of title
26, and

(ii) such plan is a separate plan (for pur-
poses of section 414(l) of title 26) with re-
spect to any other defined benefit plan or
individual account plan maintained by the
same employer or employers.

(C) Exception for one participant plans

Such term shall not include a one-partici-
pant retirement plan (as defined in section
1021(i)(8)(B) of this title).

(D) Certain plans treated as holding publicly
traded employer securities

(i) In general

Except as provided in regulations or in
clause (ii), a plan holding employer securi-
ties which are not publicly traded em-
ployer securities shall be treated as hold-
ing publicly traded employer securities if
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any employer corporation, or any member
of a controlled group of corporations
which includes such employer corporation,
has issued a class of stock which is a pub-
licly traded employer security.

(ii) Exception for certain controlled groups
with publicly traded securities

Clause (i) shall not apply to a plan if—

(I) no employer corporation, or parent
corporation of an employer corporation,
has issued any publicly traded employer
security, and

(IT) no employer corporation, or parent
corporation of an employer corporation,
has issued any special class of stock
which grants particular rights to, or
bears particular risks for, the holder or
issuer with respect to any corporation
described in clause (i) which has issued
any publicly traded employer security.

(iii) Definitions
For purposes of this subparagraph, the
term—

(I) ““‘controlled group of corporations”
has the meaning given such term by sec-
tion 1563(a) of title 26, except that ‘50
percent’ shall be substituted for ‘80 per-
cent” each place it appears,

(IT) ‘““employer corporation’” means a
corporation which is an employer main-
taining the plan, and

(ITI) ‘“‘parent corporation” has the
meaning given such term by section
424(e) of title 26.

(6) Other definitions
For purposes of this paragraph—
(A) Applicable individual
The term ‘‘applicable individual’” means—
(i) any participant in the plan, and
(ii) any beneficiary who has an account
under the plan with respect to which the
beneficiary is entitled to exercise the
rights of a participant.
(B) Elective deferral

The term ‘‘elective deferral’’ means an em-
ployer contribution described in section
402(2)(3)(A) of title 26.

(C) Employer security

The term ‘‘employer
meaning given such
1107(d)(1) of this title.
(D) Employee stock ownership plan

The term ‘‘employee stock ownership
plan’ has the meaning given such term by
section 4975(e)(7) of title 26.

(E) Publicly traded employer securities

has the
section

security”’
term by

The term ‘‘publicly traded employer secu-
rities”” means employer securities which are
readily tradable on an established securities
market.

(F) Year of service

The term ‘‘year of service’’ has the mean-
ing given such term by section 10563(b)(2) of
this title.
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(7) Transition rule for securities attributable
to employer contributions

(A) Rules phased in over 3 years
(i) In general

In the case of the portion of an account
to which paragraph (3) applies and which
consists of employer securities acquired in
a plan year beginning before January 1,
2007, paragraph (3) shall only apply to the
applicable percentage of such securities.
This subparagraph shall be applied sepa-
rately with respect to each class of securi-
ties.

(ii) Exception for certain participants aged
55 or over

Clause (i) shall not apply to an applica-
ble individual who is a participant who has
attained age 55 and completed at least 3
years of service before the first plan year
beginning after December 31, 2005.

(B) Applicable percentage

For purposes of subparagraph (A), the ap-
plicable percentage shall be determined as
follows:

The applicable
percentage is:

Plan year to which
paragraph (3) applies:

1st 33
2d ... 66
3d 100.

(k) Cross reference

For special rules relating to plan provisions
adopted to preclude discrimination, see section
1053(c)(2) of this title.

(Pub. L. 93-406, title I, §204, Sept. 2, 1974, 88 Stat.
8568; Pub. L. 98-397, title I, §§102(e)(3), (f), 105(b),
title III, §301(a)(2), Aug. 23, 1984, 98 Stat. 1429,
1436, 1451; Pub. L. 99-272, title XI, §11006(a), Apr.
7, 1986, 100 Stat. 243; Pub. L. 99-509, title IX,
§9202(a), Oct. 21, 1986, 100 Stat. 1975; Pub. L.
99-514, title XI, §1113(e)(4)(B), title XVIII,
§§1879(u)(1), 1898(a)(4)(B)(ii), ()A)(B), (2), Oct. 22,
1986, 100 Stat. 2448, 2913, 2944, 2956; Pub. L.
100203, title IX, §9346(a), Dec. 22, 1987, 101 Stat.
1330-374; Pub. L. 101-239, title VII, §§7862(b)(1)(A),
(2), 7871(a)(1), (3), 7881(m)(2)(A)—(C), T7891(a)(1),
7894(c)(4)—(6), Dec. 19, 1989, 103 Stat. 2432, 2434,
2435, 2444, 2445, 2449; Pub. L. 103-465, title VII,
§766(a), Dec. 8, 1994, 108 Stat. 5036; Pub. L. 105-34,
title X, §1071(b)(2), Aug. 5, 1997, 111 Stat. 948;
Pub. L. 107-16, title VI, §§645(a)(2), (b)(2), 6569(b),
June 7, 2001, 115 Stat. 124, 125, 139; Pub. L.
107-147, title IV, §411(n)(2), Mar. 9, 2002, 116 Stat.
52; Pub. L. 109-280, title I, §108(a)(5)—(8), formerly
§107(a)(5)—(8), title V, §502(c)(1), title VII,
§701(a)(1), title IX, §901(b)(1), Aug. 17, 2006, 120
Stat. 819, 941, 981, 1029, renumbered Pub. L.
111-192, title II, §202(a), June 25, 2010, 124 Stat.
1297; Pub. L. 110-458, title I, §107(a)(2), (3), Dec.
23, 2008, 122 Stat. 5107.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec.
(b)()(G), is act Aug. 14, 1935, ch. 531, 49 Stat. 620. Title
II of the Social Security Act is classified generally to
subchapter II (§401 et seq.) of chapter 7 of Title 42, The
Public Health and Welfare. For complete classification
of this Act to the Code, see section 1305 of Title 42 and
Tables.
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AMENDMENTS

2008—Subsec. ()(5)(A)(ii). Pub. L. 110458,
§107(a)(2)(A), substituted ‘‘subparagraph’ for ‘‘clause’.

Subsec. (D)B)B)(A)AI). Pub. L. 110-458, §107(a)(3),
amended subcl. (IT) generally. Prior to amendment,
text read as follows: ‘“‘An interest credit (or an equiva-
lent amount) of less than zero shall in no event result
in the account balance or similar amount being less
than the aggregate amount of contributions credited to
the account.”

Subsec. (b)(5)(C). Pub. L. 110-458, §107(a)(2)(B), in-
serted ‘‘otherwise’’ before ‘‘allowable’.

2006—Subsec. (b)(5). Pub. L. 109-280, §701(a)(1), added
par. (b).

Subsec. (g)(1). Pub. L. 109-280, §108(a)(5), formerly
§107(a)(b), as renumbered by Pub. L. 111-192, substituted
£41082(d)(2)”* for “1082(c)(8)”’.

Subsec. (h)(1). Pub. L. 109-280, §502(c)(1), inserted be-
fore period at end ‘“‘and to each employer who has an
obligation to contribute to the plan’’.

Subsec. (1)(2)(B). Pub. L. 109-280, §108(a)(6), formerly
§107(a)(6), as renumbered by Pub. L. 111-192, substituted
£¢1082(d)(2)”” for “1082(c)(8)”".

Subsec. (1)(3). Pub. L. 109-280, §108(a)(7), formerly
§107(a)(7), as renumbered by Pub. L. 111-192, substituted
“funding target attainment percentage (as defined in
section 1083(d)(2) of this title)”” for ‘‘funded current li-
ability percentage (within the meaning of section
1082(d)(8) of this title)”.

Subsec. (i)(4). Pub. L. 109-280, §108(a)(8), formerly
§107(a)(8), as renumbered by Pub. L. 111-192, substituted
‘“‘section 1082(b)(1) of this title, without regard to sec-
tion 1082(b)(2) of this title’” for ‘“‘section 1082(c)(11)(A) of
this title, without regard to section 1082(c)(11)(B) of
this title”.

Subsecs. (j), (k). Pub. L. 109-280, §901(b)(1), added sub-
sec. (j) and redesignated former subsec. (j) as (k).

2002—Subsec. (h)(9). Pub. L. 107-147 struck out ‘‘sig-
nificantly’ before ‘‘reduces’ and before ‘‘reducing’’.

2001—Subsec. (g)(2). Pub. L. 107-16, §645(b)(2), inserted
after second sentence ‘‘The Secretary of the Treasury
shall by regulations provide that this paragraph shall
not apply to any plan amendment which reduces or
eliminates benefits or subsidies which create signifi-
cant burdens or complexities for the plan and plan par-
ticipants, unless such amendment adversely affects the
rights of any participant in a more than de minimis
manner.”’

Subsec. (g)(4), (5). Pub. L. 107-16, §645(a)(2), added
pars. (4) and (5).

Subsec. (h). Pub. L. 107-16, §659(b), amended subsec.
(h) generally. Prior to amendment, subsec. (h) read as
follows:

‘(1) A plan described in paragraph (2) may not be
amended so as to provide for a significant reduction in
the rate of future benefit accrual, unless, after adop-
tion of the plan amendment and not less than 15 days
before the effective date of the plan amendment, the
plan administrator provides a written notice, setting
forth the plan amendment and its effective date, to—

‘“(A) each participant in the plan,

‘“(B) each beneficiary who is an alternate payee
(within the meaning of section 1056(d)(3)(K) of this
title) under an applicable qualified domestic relations
order (within the meaning of section 1056(d)(3)(B)(i) of
this title), and

‘“(C) each employee organization representing par-
ticipants in the plan,

except that such notice shall instead be provided to a
person designated, in writing, to receive such notice on
behalf of any person referred to in subparagraph (A),
(B), or (C).

‘“(2) A plan is described in this paragraph if such plan
is—

‘“(A) a defined benefit plan, or

‘“(B) an individual account plan which is subject to
the funding standards of section 1082 of this title.”
1997—Subsec. (d)(1). Pub. L. 105-34 substituted ‘‘the

dollar limit under section 10563(e)(1) of this title” for
<$3,500”".
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1994—Subsecs. (i), (j). Pub. L. 103-465 added subsec. (i)
and redesignated former subsec. (i) as (j).

1989—Subsec. (b)(1)(A). Pub. L. 101-239, §7894(c)(4),
substituted ‘‘subparagraph’ for ‘‘suparagraph’ in last
sentence.

Subsec. (b)(1)(E). Pub. L. 101-239, §7894(c)(5), sub-
stituted ‘“‘term ‘year of service’” for ‘“‘term ‘years of
service’”’.

Subsec. (b)(2)(B). Pub. L. 101-239, §7871(a)(1), redesig-
nated subpar. (C) as (B) and struck out former subpar.
(B) which read as follows: ‘‘Subparagraph (A) shall not
apply with respect to any employee who is a highly
compensated employee (within the meaning of section
414(q) of title 26) to the extent provided in regulations
prescribed by the Secretary of the Treasury for pur-
poses of precluding discrimination in favor of highly
compensated employees within the meaning of sub-
chapter D of chapter 1 of title 26.”

Subsec. (b)(2)(C). Pub. L. 101-239, §7871(a)(3), sub-
stituted ‘‘subparagraphs (B) and (C)” for ‘‘subpara-
graphs (C) and (D).

Pub. L. 101-239, §7871(a)(1), redesignated subpar. (D)
as (C). Former subpar. (C) redesignated (B).

Subsec. (b)(2)(D). Pub. L. 101-239, §7871(a)(1), redesig-
nated subpar. (D) as (C).

Subsec. (¢)(2)(B). Pub. L. 101-239, §7881(m)(2)(B), in-
serted heading and amended text generally. Prior to
amendment, text read as follows:

“(1) In the case of a defined benefit plan providing an
annual benefit in the form of a single life annuity
(without ancillary benefits) commencing at normal re-
tirement age, the accrued benefit derived from con-
tributions made by an employee as of any applicable
date is the annual benefit equal to the employee’s accu-
mulated contributions multiplied by the appropriate
conversion factor.

‘“(ii) For purposes of clause (i), the term ‘appropriate
conversion factor’ means the factor necessary to con-
vert an amount equal to the accumulated contributions
to a single life annuity (without ancillary benefits)
commencing at normal retirement age and shall be 10
percent for a normal retirement age of 65 years. For
other normal retirement ages the conversion factor
shall be determined in accordance with regulations pre-
scribed by the Secretary of the Treasury or his dele-
gate.”

Subsec. (¢)(2)(C)(iii). Pub. L. 101-239, §7881(m)(2)(A),
amended cl. (iii) generally. Prior to amendment, cl.
(iii) read as follows: ‘“‘interest on the sum of the
amounts determined under clauses (i) and (ii) com-
pounded annually at the rate of 120 percent of the Fed-
eral mid-term rate (as in effect under section 1274 of
title 26 for the 1st month of a plan year) from the be-
ginning of the first plan year to which section 1053(a)(2)
of this title applies (by reason of the applicable effec-
tive date) to the date upon which the employee would
attain normal retirement age.”’

Subsec. (¢)(2)(E). Pub. L. 101-239, §7881(m)(2)(C),
struck out subpar. (E) which read as follows: ‘“The ac-
crued benefit derived from employee contributions
shall not exceed the greater of—

‘(i) the employee’s accrued benefit under the plan,
or

‘(i) the accrued benefit derived from employee
contributions determined as though the amounts cal-

culated under clauses (ii) and (iii) of subparagraph (C)

were zero.”’

Subsec. (d). Pub. L. 101-239, §7894(c)(6), removed the
indentation of the term ‘‘Paragraph’ where first ap-
pearing in concluding provisions.

Subsec. (2)(3)(A). Pub. L. 101-239, §7891(a)(1), sub-
stituted ‘‘Internal Revenue Code of 1986’ for ‘‘Internal
Revenue Code of 1954, which for purposes of codifica-
tion was translated as ‘‘title 26 thus requiring no
change in text.

Subsec. (h). Pub. L. 101-239, §7862(b)(1)(A), made tech-
nical correction to directory language of Pub. L. 99-514,
§1879(u)(1), see 1986 Amendment note below.

Subsec. (h)(2). Pub. L. 101-239, §7862(b)(2), adjusted
left-hand margin of introductory provisions to full
measure.
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1987—Subsec. (¢)(2)(C)(iii). Pub. L. 100-203, §9346(a)(1),
substituted ‘120 percent of the Federal mid-term rate
(as in effect under section 1274 of title 26 for the 1st
month of a plan year)’’ for ‘56 percent per annum’’.

Subsec. (¢)(2)(D). Pub. L. 100203, §9346(a)(2), struck
out *‘, the rate of interest described in clause (iii) of
subparagraph (C), or both,” before ‘“‘from time to time”’
in first sentence and struck out second sentence which
read as follows: ‘“The rate of interest shall bear the re-
lationship to 5 percent which the Secretary of the
Treasury determines to be comparable to the relation-
ship which the long-term money rates and investment
yields for the last period of 10 calendar years ending at
least 12 months before the beginning of the plan year
bear to the long-term money rates and investment
yields for the 10-calendar year period 1964 through
1973.”

1986—Subsec. (a). Pub. L. 99-509, §9202(a)(1), amended
subsec. (a) generally. Prior to amendment, subsec. (a)
read as follows: ‘‘Each pension plan shall satisfy the re-
quirements of subsection (b)(2) of this section, and in
the case of a defined benefit plan shall also satisfy the
requirements of subsection (b)(1) of this section.”

Subsec. (b)(1)(H). Pub. L. 99-509, §9202(a)(2), added
subpar. (H).

Subsec. (b)(2) to (4). Pub. L. 99-509, §9202(a)(3), added
par. (2) and redesignated former pars. (2) and (3) as (3)
and (4), respectively.

Subsec. (e). Pub. L. 99-514, §1898(a)(4)(B)(ii), inserted
last sentence and struck out former last sentence
which read as follows: “In the case of a defined con-
tribution plan, the plan provision required under this
subsection may provide that such repayment must be
made before the participant has 5 consecutive 1l-year
breaks in service commencing after such withdrawal’’.

Subsec. (2)(1). Pub. L. 99-514, §1898(f)(2), inserted ref-
erence to section 1441.

Subsec. (g2)(3). Pub. L. 99-514, §1898(f)(1)(B), added par.
3).

Subsec. (h). Pub. L. 99-514, §1879(u)(1), as amended by
Pub. L. 101-239, §7862(b)(1)(A), designated existing pro-
visions as par. (1), substituted ‘‘plan described in para-
graph (2)” for ‘‘single-employer plan’’, redesignated
former pars. (1) to (3) as subpars. (A) to (C), respec-
tively, substituted ‘‘subparagraph (A), (B), or (C)” for
“paragraph (1), (2), or (3)”’ in concluding provisions, and
added par. (2).

Pub. L. 99-272 added subsec. (h). Former subsec. (h)
redesignated (i).

Subsec. (i). Pub. L. 99-514, §1113(e)(4)(B), amended
subsec. (i) generally, striking out reference to class
year plans under section 1053(c)(3) of this title.

Pub. L. 99-272 redesignated former subsec. (h) as (i).

1984—Subsec. (b)(3)(A). Pub. L. 98-397, §102(e)(3), in-
serted ‘¢, determined without regard to section
1052(b)(5) of this title” after ‘‘section 1052(b) of this
title”.

Subsec. (d)(1). Pub. L. 98-397, §105(b),
$3,5600” for ““$1,750"".

Subsec. (e). Pub. L. 98-397, §102(f), substituted ‘5 con-
secutive 1-year breaks in service’’ for ‘‘any 1l-year break
in service”’.

Subsec. (g). Pub. L. 98-397, §301(a)(2), designated ex-
isting provisions as par. (1) and added par. (2).

substituted

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by section 108(a)(5) to (8) of Pub. L.
109-280 applicable to plan years beginning after 2007, see
section 108(e) of Pub. L. 109-280, set out as a note under
section 1021 of this title.

Amendment by section 502(c)(1) of Pub. L. 109-280 ap-
plicable to plan years beginning after Dec. 31, 2007, see
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section 502(d) of Pub. L. 109-280, set out as a note under
section 4980F of Title 26, Internal Revenue Code.

Amendment by section 701(a)(1) of Pub. L. 109-280 ap-
plicable to periods beginning on or after June 29, 2005,
with provisions relating to vesting and interest credit
requirements for plans in existence on June 29, 2005,
special rule for collectively bargained plans, and provi-
sions relating to conversions of plan amendments
adopted after, and taking effect after, June 29, 2005, see
section 701(e) of Pub. L. 109-280, set out as a note under
section 411 of Title 26, Internal Revenue Code.

Amendment by section 901(b)(1) of Pub. L. 109-280 ap-
plicable to plan years beginning after Dec. 31, 2006, with
special rules for collectively bargained agreements and
certain employer securities held in an ESOP, see sec-
tion 901(c) of Pub. L. 109-280, set out as a note under
section 401 of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-147 effective as if included
in the provisions of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001, Pub. L. 107-16, to which
such amendment relates, see section 411(x) of Pub. L.
107-147, set out as a note under section 256B of Title 26,
Internal Revenue Code.

EFFECTIVE DATE OF 2001 AMENDMENT

Amendment by section 645(a)(2) of Pub. L. 107-16 ap-
plicable to years beginning after Dec. 31, 2001, see sec-
tion 645(a)(3) of Pub. L. 107-16, set out as a note under
section 411 of Title 26, Internal Revenue Code.

Amendment by section 659(b) of Pub. L. 107-16 appli-
cable to plan amendments taking effect on or after
June 7, 2001, with transition provisions and special no-
tice rule, see section 659(c) of Pub. L. 107-16, set out as
an Effective Date note under section 4980F of Title 26,
Internal Revenue Code.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-34 applicable to plan years
beginning after Aug. 5, 1997, see section 1071(c) of Pub.
L. 105-34, set out as a note under section 411 of Title 26,
Internal Revenue Code.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-465 applicable to plan
amendments adopted on or after Dec. 8, 1994, see sec-
tion 766(d) of Pub. L. 103-465, set out as a note under
section 401 of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7862(b)(1)(A), (2) of Pub. L.
101-239 effective as if included in the provision of the
Tax Reform Act of 1986, Pub. L. 99-514, to which such
amendment relates, see section 7863 of Pub. L. 101-239,
set out as a note under section 106 of Title 26, Internal
Revenue Code.

Amendment by section 7871(a)(1), (3) of Pub. L. 101-239
effective as if included in the amendments made by sec-
tion 9202 of the Omnibus Budget Reconciliation Act of
1986, Pub. L. 99-509, see section 7871(a)(4) of Pub. L.
101-239, set out as a note under section 411 of Title 26.

Amendment by section 7881(m)(2)(A)-(C) of Pub. L.
101-239 effective, except as otherwise provided, as if in-
cluded in the provision of the Pension Protection Act,
Pub. L. 100-203, §§9302-9346, to which such amendment
relates, see section 7882 of Pub. L. 101-239, set out as a
note under section 401 of Title 26.

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

Amendment by section 7894(c)(4)-(6) of Pub. L. 101-239
effective, except as otherwise provided, as if originally
included in the provision of the Employee Retirement
Income Security Act of 1974, Pub. L. 93-406, to which
such amendment relates, see section 7894(i) of Pub. L.
101-239, set out as a note under section 1002 of this title.
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EFFECTIVE DATE OF 1987 AMENDMENT

Section 9346(c) of Pub. L. 100-203 provided that:

‘(1) IN GENERAL.—The amendments made by this sec-
tion [amending this section and section 411 of Title 26,
Internal Revenue Code] shall apply to plan years begin-
ning after December 31, 1987.

‘(2) PLAN AMENDMENTS NOT REQUIRED UNTIL JANUARY
1, 1989.—If any amendment made by this section requires
an amendment to any plan, such plan amendment shall
not be required to be made before the first plan year be-
ginning on or after January 1, 1989, if—

‘“(A) during the period after such amendments made
by this section take effect and before such first plan
year, the plan is operated in accordance with the re-
quirements of such amendments or in accordance
with an amendment prescribed by the Secretary of
the Treasury and adopted by the plan, and

‘“(B) such plan amendment applies retroactively to
the period after such amendments take effect and
such first plan year.

A plan shall not be treated as failing to provide defi-
nitely determinable benefits or contributions, or to be
operated in accordance with the provisions of the plan,
merely because it operates in accordance with this sub-
section.”

EFFECTIVE DATE OF 1986 AMENDMENTS

Amendment by section 1113(e)(4)(B) of Pub. L. 99-514
applicable to plan years beginning after Dec. 31, 1988,
with special rule for plans maintained pursuant to col-
lective bargaining agreements ratified before Mar. 1,
1986, and not applicable to employees who do not have
1 hour of service in any plan year to which the amend-
ment applies, see section 1113(f) of Pub. L. 99-514, as
amended, set out as a note under section 411 of Title 26,
Internal Revenue Code.

Section 1879(u)(5), formerly section 1879(u)(4), of Pub.
L. 99-514, as redesignated and amended by Pub. L.
101-239, title VII, §7862(b)(1)(A), (B), Dec. 19, 1989, 103
Stat. 2432, provided that:

‘“(A) GENERAL RULE.—Except as provided in subpara-
graph (B), the preceding provisions of this subsection
[amending this section and sections 1002 and 1349 of this
title] shall be effective as if such provisions were in-
cluded in the enactment of the Single-Employer Pen-
sion Plan Amendments Act of 1986 [Pub. L. 99-272, title
XI1].

‘“(B) SPECIAL RULE.—Subparagraph (B) of section
204(h)(2) of the Employee Retirement Income Security
Act of 1974 (as amended by paragraph (1)) [29 U.S.C.
1054(h)(2)(B)] shall apply only with respect to plan
amendments adopted on or after the date of the enact-
ment of this Act [Oct. 22, 1986].”’

Amendment by section 1898(a)(4)(B)(ii), (£)(1)(B), (2) of
Pub. L. 99-514 effective as if included in the provision
of the Retirement Equity Act of 1984, Pub. L. 98-397, to
which such amendment relates, except as otherwise
provided, see section 1898(j) of Pub. L. 99-514, set out as
a note under section 401 of this title.

Amendment by Pub. L. 99-509 applicable only with re-
spect to plan years beginning on or after Jan. 1, 1988,
and only to employees who have 1 hour of service in
any plan year to which amendment applies, with spe-
cial rule for collectively bargained plans, see section
9204 of Pub. L. 99-509, set out as an Effective and Termi-
nation Dates of 1986 Amendments note under section
623 of this title.

Section 11006(b) of Pub. L. 99-272 provided that: ‘“The
amendments made by subsection (a) [amending this
section] shall apply with respect to plan amendments
adopted on or after January 1, 1986, except that, in the
case of plan amendments adopted on or after January
1, 1986, and on or before the date of the enactment of
this Act [Apr. 7, 1986], the requirements of section
204(h) of the Employee Retirement Income Security
Act of 1974 [subsec. (h) of this section] (as added by this
section) shall be treated as met if the written notice re-
quired under such section 204(h) is provided before 60
days after the date of the enactment of this Act.”
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EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by sections 102(e)(3), (f), and 105(b) of
Pub. L. 98-397 applicable to plan years beginning after
Dec. 31, 1984, except as otherwise provided, see sections
302 and 303 of Pub. L. 98-397, set out as a note under sec-
tion 1001 of this title.

Amendment by section 301(a)(2) of Pub. L. 98-397 not
applicable to the termination of a certain defined bene-
fit plan, see section 303(f) of Pub. L. 98-397.

REGULATIONS

Secretary of Labor, Secretary of the Treasury, and
Equal Employment Opportunity Commission each to
issue before Feb. 1, 1988, final regulations to carry out
amendments made by Pub. L. 99-509, see section 9204 of
Pub. L. 99-509, set out as an Effective and Termination
Dates of 1986 Amendment note under section 623 of this
title.

Secretary authorized, effective Sept. 2, 1974, to pro-
mulgate regulations wherever provisions of this sub-
chapter call for the promulgation of regulations, see
section 1031 of this title.

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
oF TITLE I oF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

PLAN AMENDMENTS REFLECTING AMENDMENTS BY SEC-
TION 7881(m) OF PUB. L. 101-239 NOT TREATED AS
REDUCING ACCRUED BENEFIT

Section 7881(m)(3) of Pub. L.
that:“If—

““(A) during the period beginning December 22, 1987,
and ending June 21, 1988, a plan was amended to re-
flect the amendments made by section 9346 of the
Pension Protection Act [Pub. L. 100-203, amending
this section and section 411 of Title 26, Internal Reve-
nue Code], and

‘“(B) such plan is amended to reflect the amend-
ments made by this subsection [amending this sec-
tion, section 1002 of this title, and section 411 of Title
261,

any plan amendment described in subparagraph (B)
shall not be treated as reducing accrued benefits for
purposes of section 411(d)(6) of the Internal Revenue
Code of 1986 [section 411(d)(6) of Title 26] or section
204(g) of ERISA [subsec. (g) of this section].”

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1989

101-239 provided

For provisions directing that if any amendments
made by subtitle A or subtitle C of title XTI [§§1101-1147
and 1171-1177] or title XVIII [§§1800-1899A] of Pub. L.
99-514 require an amendment to any plan, such plan
amendment shall not be required to be made before the
first plan year beginning on or after Jan. 1, 1989, see
section 1140 of Pub. L. 99-514, as amended, set out as a
note under section 401 of Title 26, Internal Revenue
Code.

For provisions directing that if any amendments
made by Pub. L. 99-509 require an amendment to any
plan, such plan amendment shall not be required to be
made before the first plan year beginning on or after
Jan. 1, 1989, see section 9204 of Pub. L. 99-509, set out as
an Effective and Termination Dates of 1986 Amendment
note under section 623 of this title.

§1055. Requirement of joint and survivor annu-
ity and preretirement survivor annuity
(a) Required contents for applicable plans

Each pension plan to which this section ap-
plies shall provide that—
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(1) in the case of a vested participant who
does not die before the annuity starting date,
the accrued benefit payable to such partici-
pant shall be provided in the form of a quali-
fied joint and survivor annuity, and

(2) in the case of a vested participant who
dies before the annuity starting date and who
has a surviving spouse, a qualified preretire-
ment survivor annuity shall be provided to the
surviving spouse of such participant.

(b) Applicable plans

(1) This section shall apply to—

(A) any defined benefit plan,

(B) any individual account plan which is
subject to the funding standards of section
1082 of this title, and

(C) any participant under any other individ-
ual account plan unless—

(i) such plan provides that the partici-
pant’s nonforfeitable accrued benefit (re-
duced by any security interest held by the
plan by reason of a loan outstanding to such
participant) is payable in full, on the death
of the participant, to the participant’s sur-
viving spouse (or, if there is no surviving
spouse or the surviving spouse consents in
the manner required under subsection (c)(2)
of this section, to a designated beneficiary),

(ii) such participant does not elect the
payment of benefits in the form of a life an-
nuity, and

(iii) with respect to such participant, such
plan is not a direct or indirect transferee (in
a transfer after December 31, 1984) of a plan
which is described in subparagraph (A) or (B)
or to which this clause applied with respect
to the participant.

Clause (iii) of subparagraph (C) shall apply only
with respect to the transferred assets (and in-
come therefrom) if the plan separately accounts
for such assets and any income therefrom.
(2)(A) In the case of—
(i) a tax credit employee stock ownership
plan (as defined in section 409(a) of title 26), or
(ii) an employee stock ownership plan (as de-
fined in section 4975(e)(7) of title 26),

subsection (a) of this section shall not apply to
that portion of the employee’s accrued benefit
to which the requirements of section 409(h) of
title 26 apply.

(B) Subparagraph (A) shall not apply with re-
spect to any participant unless the requirements
of clausel (i), (ii), and (iii) of paragraph (1)(C)
are met with respect to such participant.

(4)2 This section shall not apply to a plan
which the Secretary of the Treasury or his dele-
gate has determined is a plan described in sec-
tion 404(c) of title 26 (or a continuation thereof)
in which participation is substantially limited
to individuals who, before January 1, 1976,
ceased employment covered by the plan.

(4)2 A plan shall not be treated as failing to
meet the requirements of paragraph (1)(C) or (2)
merely because the plan provides that benefits
will not be payable to the surviving spouse of
the participant unless the participant and such

180 in original. Probably should be ‘‘clauses’.
280 in original. There are two pars. designated (4) and no par.
(3).
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spouse had been married throughout the 1-year
period ending on the earlier of the participant’s
annuity starting date or the date of the partici-
pant’s death.

(c) Plans meeting requirements of section

(1) A plan meets the requirements of this sec-
tion only if—
(A) under the plan, each participant—

(i) may elect at any time during the appli-
cable election period to waive the qualified
joint and survivor annuity form of benefit or
the qualified preretirement survivor annuity
form of benefit (or both),

(ii) if the participant elects a waiver under
clause (i), may elect the qualified optional
survivor annuity at any time during the ap-
plicable election period, and

(iii) may revoke any such election at any
time during the applicable election period,
and

(B) the plan meets the requirements of para-
graphs (2), (3), and (4).

(2) Each plan shall provide that an election
under paragraph (1)(A)(i) shall not take effect
unless—

(A)(1) the spouse of the participant consents
in writing to such election, (ii) such election
designates a beneficiary (or a form of benefits)
which may not be changed without spousal
consent (or the consent of the spouse expressly
permits designations by the participant with-
out any requirement of further consent by the
spouse), and (iii) the spouse’s consent ac-
knowledges the effect of such election and is
witnessed by a plan representative or a notary
public, or

(B) it is established to the satisfaction of a
plan representative that the consent required
under subparagraph (A) may not be obtained
because there is no spouse, because the spouse
cannot be located, or because of such other
circumstances as the Secretary of the Treas-
ury may by regulations prescribe.

Any consent by a spouse (or establishment that
the consent of a spouse may not be obtained)
under the preceding sentence shall be effective
only with respect to such spouse.

(3)(A) Each plan shall provide to each partici-
pant, within a reasonable period of time before
the annuity starting date (and consistent with
such regulations as the Secretary of the Treas-
ury may prescribe) a written explanation of—

(i) the terms and conditions of the qualified
joint and survivor annuity and of the qualified
optional survivor annuity,

(ii) the participant’s right to make, and the
effect of, an election under paragraph (1) to
waive the joint and survivor annuity form of
benefit,

(iii) the rights of the participant’s spouse
under paragraph (2), and

(iv) the right to make, and the effect of, a
revocation of an election under paragraph (1).

(B)(i) Each plan shall provide to each partici-
pant, within the applicable period with respect
to such participant (and consistent with such
regulations as the Secretary may prescribe), a
written explanation with respect to the quali-
fied preretirement survivor annuity comparable
to that required under subparagraph (A).
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(ii) For purposes of clause (i), the term ‘‘appli-
cable period’” means, with respect to a partici-
pant, whichever of the following periods ends
last:

(I) The period beginning with the first day of
the plan year in which the participant attains
age 32 and ending with the close of the plan
year preceding the plan year in which the par-
ticipant attains age 35.

(IT) A reasonable period after the individual
becomes a participant.

(ITI) A reasonable period ending after para-
graph (b) ceases to apply to the participant.

(IV) A reasonable period ending after this
section applies to the participant.

In the case of a participant who separates from
service before attaining age 35, the applicable
period shall be a reasonable period after separa-
tion.

(4) Each plan shall provide that, if this section
applies to a participant when part or all of the
participant’s accrued benefit is to be used as se-
curity for a loan, no portion of the participant’s
accrued benefit may be used as security for such
loan unless—

(A) the spouse of the participant (if any)
consents in writing to such use during the 90-
day period ending on the date on which the
loan is to be so secured, and

(B) requirements comparable to the require-
ments of paragraph (2) are met with respect to
such consent.

(5)(A) The requirements of this subsection
shall not apply with respect to the qualified
joint and survivor annuity form of benefit or the
qualified preretirement survivor annuity form of
benefit, as the case may be, if such benefit may
not be waived (or another beneficiary selected)
and if the plan fully subsidizes the costs of such
benefit.

(B) For purposes of subparagraph (A), a plan
fully subsidizes the costs of a benefit if under
the plan the failure to waive such benefit by a
participant would not result in a decrease in any
plan benefits with respect to such participant
and would not result in increased contributions
from such participant.

(6) If a plan fiduciary acts in accordance with
part 4 of this subtitle in—

(A) relying on a consent or revocation re-
ferred to in paragraph (1)(A), or

(B) making a determination under paragraph
(2),

then such consent, revocation, or determination
shall be treated as valid for purposes of dis-
charging the plan from liability to the extent of
payments made pursuant to such Act.

(7) For purposes of this subsection, the term
‘“‘applicable election period’ means—

(A) in the case of an election to waive the
qualified joint and survivor annuity form of
benefit, the 180-day period ending on the annu-
ity starting date, or

(B) in the case of an election to waive the
qualified preretirement survivor annuity, the
period which begins on the first day of the
plan year in which the participant attains age
35 and ends on the date of the participant’s
death.

In the case of a participant who is separated
from service, the applicable election period
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under subparagraph (B) with respect to benefits
accrued before the date of such separation from
service shall not begin later than such date.

(8) Notwithstanding any other provision of
this subsection—

(A)(1) A plan may provide the written expla-
nation described in paragraph (3)(A) after the
annuity starting date. In any case to which
this subparagraph applies, the applicable elec-
tion period under paragraph (7) shall not end
before the 30th day after the date on which
such explanation is provided.

(ii) The Secretary of the Treasury may by
regulations limit the application of clause (i),
except that such regulations may not limit
the period of time by which the annuity start-
ing date precedes the provision of the written
explanation other than by providing that the
annuity starting date may not be earlier than
termination of employment.

(B) A plan may permit a participant to elect
(with any applicable spousal consent) to waive
any requirement that the written explanation
be provided at least 30 days before the annuity
starting date (or to waive the 30-day require-
ment under subparagraph (A)) if the distribu-
tion commences more than 7 days after such
explanation is provided.

(d)(1) “Qualified joint and survivor annuity” de-
fined

For purposes of this section, the term ‘‘quali-
fied joint and survivor annuity’ means an annu-
ity—

(A) for the life of the participant with a sur-
vivor annuity for the life of the spouse which
is not less than 50 percent of (and is not great-
er than 100 percent of) the amount of the an-
nuity which is payable during the joint lives
of the participant and the spouse, and

(B) which is the actuarial equivalent of a
single annuity for the life of the participant.

Such term also includes any annuity in a form
having the effect of an annuity described in the
preceding sentence.

(2)(A) For purposes of this section, the term
“‘qualified optional survivor annuity’ means an
annuity—

(i) for the life of the participant with a sur-
vivor annuity for the life of the spouse which
is equal to the applicable percentage of the
amount of the annuity which is payable during
the joint lives of the participant and the
spouse, and

(ii) which is the actuarial equivalent of a
single annuity for the life of the participant.

Such term also includes any annuity in a form
having the effect of an annuity described in the
preceding sentence.
(B)(i) For purposes of subparagraph (A), if the
survivor annuity percentage—
(D) is less than 75 percent, the applicable per-
centage is 75 percent, and
(IT) is greater than or equal to 75 percent,
the applicable percentage is 50 percent.

(ii) For purposes of clause (i), the term ‘‘sur-
vivor annuity percentage’’ means the percentage
which the survivor annuity under the plan’s
qualified joint and survivor annuity bears to the
annuity payable during the joint lives of the
participant and the spouse.
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(e) “Qualified preretirement survivor annuity”
defined
For purposes of this section—

(1) Except as provided in paragraph (2), the
term ‘‘qualified preretirement survivor annu-
ity” means a survivor annuity for the life of
the surviving spouse of the participant if—

(A) the payments to the surviving spouse
under such annuity are not less than the
amounts which would be payable as a sur-
vivor annuity under the qualified joint and
survivor annuity under the plan (or the ac-
tuarial equivalent thereof) if—

(i) in the case of a participant who dies
after the date on which the participant at-
tained the earliest retirement age, such
participant had retired with an immediate
qualified joint and survivor annuity on the
day before the participant’s date of death,
or

(ii) in the case of a participant who dies
on or before the date on which the partici-
pant would have attained the earliest re-
tirement age, such participant had—

(I) separated from service on the date
of death,

(IT) survived to the earliest retirement
age,

(ITII) retired with an immediate quali-
fied joint and survivor annuity at the
earliest retirement age, and

(IV) died on the day after the day on
which such participant would have at-
tained the earliest retirement age, and

(B) under the plan, the earliest period for
which the surviving spouse may receive a
payment under such annuity is not later
than the month in which the participant
would have attained the earliest retirement
age under the plan.

In the case of an individual who separated
from service before the date of such individ-
ual’s death, subparagraph (A)({i)(I) shall not
apply.
(2) In the case of any individual account plan
or participant described in subparagraph (B)
or (C) of subsection (b)(1) of this section, the
term ‘‘qualified preretirement survivor annu-
ity” means an annuity for the life of the sur-
viving spouse the actuarial equivalent of
which is not less than 50 percent of the portion
of the account balance of the participant (as of
the date of death) to which the participant had
a nonforfeitable right (within the meaning of
section 1053 of this title).
(3) For purposes of paragraphs (1) and (2),
any security interest held by the plan by rea-
son of a loan outstanding to the participant
shall be taken into account in determining the
amount of the qualified preretirement sur-
vivor annuity.
(f) Marriage requirements for plan

(1) Except as provided in paragraph (2), a plan
may provide that a qualified joint and survivor
annuity (or a qualified preretirement survivor
annuity) will not be provided unless the partici-
pant and spouse had been married throughout
the 1-year period ending on the earlier of—

(A) the participant’s annuity starting date,
or
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(B) the date of the participant’s death.
(2) For purposes of paragraph (1), if—

(A) a participant marries within 1 year be-
fore the annuity starting date, and

(B) the participant and the participant’s
spouse in such marriage have been married for
at least a 1-year period ending on or before the
date of the participant’s death,

such participant and such spouse shall be treat-

ed as having been married throughout the 1-year

period ending on the participant’s annuity start-

ing date.

(g) Distribution of present value of annuity; writ-
ten consent; determination of present value

(1) A plan may provide that the present value
of a qualified joint and survivor annuity or a
qualified preretirement survivor annuity will be
immediately distributed if such value does not
exceed the amount that can be distributed with-
out the participant’s consent under section
1053(e) of this title. No distribution may be made
under the preceding sentence after the annuity
starting date unless the participant and the
spouse of the participant (or where the partici-
pant has died, the surviving spouse) consent in
writing to such distribution.

(2) If—

(A) the present value of the qualified joint
and survivor annuity or the qualified pre-
retirement survivor annuity exceeds the
amount that can be distributed without the
participant’s consent under section 1053(e) of
this title, and

(B) the participant and the spouse of the par-
ticipant (or where the participant has died,
the surviving spouse) consent in writing to the
distribution,

the plan may immediately distribute
present value of such annuity.

(3)(A) For purposes of paragraphs (1) and (2),
the present value shall not be less than the
present value calculated by using the applicable
mortality table and the applicable interest rate.

(B) For purposes of subparagraph (A)—

(i) The term ‘‘applicable mortality table”
means a mortality table, modified as appro-
priate by the Secretary of the Treasury, based
on the mortality table specified for the plan
year under subparagraph (A) of section
1083(h)(3) of this title (without regard to sub-
paragraph (C) or (D) of such section).

(ii) The term ‘‘applicable interest rate”
means the adjusted first, second, and third
segment rates applied under rules similar to
the rules of section 1083(h)(2)(C) of this title
for the month before the date of the distribu-
tion or such other time as the Secretary of the
Treasury may by regulations prescribe.

(iii) For purposes of clause (ii), the adjusted
first, second, and third segment rates are the
first, second, and third segment rates which
would be determined under section
1083(h)(2)(C) of this title if—

(I) section 1083(h)(2)(D) of this title were
applied by substituting the average yields
for the month described in clause (ii) for the
average yields for the 24-month period de-
scribed in such section,

(IT) section 1083(h)(2)(G)(1)(II) of this title
were applied by substituting ‘‘section

the
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1055(2)(3)(A)(ii)(II) of this title”’ for ‘‘section
1082(b)(5)(B)(ii)(II) of this title’’, and
(ITI) the applicable percentage under sec-
tion 1083(h)(2)(G) of this title were deter-
mined in accordance with the following
table:
In the case of plan years be-
ginning in:

The applicable percent-
age is:

20 percent

40 percent

60 percent

80 percent.

(h) Definitions

For purposes of this section—

(1) The term ‘‘vested participant’’ means any
participant who has a nonforfeitable right
(within the meaning of section 1002(19) of this
title) to any portion of such participant’s ac-
crued benefit.

(2)(A) The term
means—

(i) the first day of the first period for
which an amount is payable as an annuity,
or

(ii) in the case of a benefit not payable in
the form of an annuity, the first day on
which all events have occurred which entitle
the participant to such benefit.

‘“‘annuity starting date”

(B) For purposes of subparagraph (A), the
first day of the first period for which a benefit
is to be received by reason of disability shall
be treated as the annuity starting date only if
such benefit is not an auxiliary benefit.

(3) The term ‘earliest retirement age”
means the earliest date on which, under the
plan, the participant could elect to receive re-
tirement benefits.

(i) Increased costs from providing annuity

A plan may take into account in any equitable
manner (as determined by the Secretary of the
Treasury) any increased costs resulting from
providing a qualified joint or survivor annuity
or a qualified preretirement survivor annuity.

(j) Use of participant’s accrued benefit as secu-
rity for loan as not preventing distribution

If the use of any participant’s accrued benefit
(or any portion thereof) as security for a loan
meets the requirements of subsection (c)(4) of
this section, nothing in this section shall pre-
vent any distribution required by reason of a
failure to comply with the terms of such loan.

(k) Spousal consent

No consent of a spouse shall be effective for
purposes of subsection (g)(1) or (g)(2) of this sec-
tion (as the case may be) unless requirements
comparable to the requirements for spousal con-
sent to an election under subsection (¢)(1)(A) of
this section are met.

(I) Regulations; consultation of Secretary of the
Treasury with Secretary of Labor

In prescribing regulations under this section,
the Secretary of the Treasury shall consult with
the Secretary of Labor.

(Pub. L. 93-406, title I, §205, Sept. 2, 1974, 88 Stat.
862; Pub. L. 98-397, title I, §103(a), Aug. 23, 1984,
98 Stat. 1429; Pub. L. 99-514, title XI, §§1139(c)(2),
1145(b), title XVIII, §1898(b)(1)(B), (2)(B), (3)(B),
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@(B), (B)(B), (6)(B), (MH(B), (8)(B), (9)(B), (10)(B),
(11)(B), (12)(B), (13)(B), (14)(B), Oct. 22, 1986, 100
Stat. 2488, 2491, 2945-2951; Pub. L. 101-239, title
VII, §§7861(d)(2), T7862(d)(1)(B), (3), (6)—(9),
7891(a)(1), (b)(3), (c), (e), 7894(c)(7)(A), Dec. 19,
1989, 103 Stat. 2431, 2434, 2445, 2447, 2449; Pub. L.
103-465, title VII, §767(c)(2), Dec. 8, 1994, 108 Stat.
5039; Pub. L. 104-188, title I, §1451(b), Aug. 20,
1996, 110 Stat. 1815; Pub. L. 105-34, title X,
§1071(b)(2), title XVI, §1601(d)(5), Aug. 5, 1997, 111
Stat. 948, 1089; Pub. L. 107-147, title IV, §411(r)(2),
Mar. 9, 2002, 116 Stat. 51; Pub. L. 109-280, title III,
§302(a), title X, §1004(b), title XI, §1102(a)(2)(A),
Aug. 17, 2006, 120 Stat. 920, 1054, 1056; Pub. L.
110-458, title I, §103(b)(1), Dec. 23, 2008, 122 Stat.
5103.)

AMENDMENTS

2008—Subsec. (2)(3)(B)(iii)(II). Pub. L. 110-458 sub-
stituted ‘‘section 10565(g)(3)(A)({i)(II)” for ‘‘section
1055(g)(3)(B)(1ii)(II)”’.

2006—Subsec. (c)(1)(A). Pub. L. 109-280, §1004(b)(1),
substituted comma for ‘‘, and’’ at end of cl. (i), added
cl. (ii), and redesignated former cl. (ii) as (iii).

Subsec. (¢)(3)(A)(1). Pub. L. 109-280, §1004(b)(3), i
serted ‘‘and of the qualified optional survivor annulty
before comma at end.

Subsec. (c)(T)(A). Pub. L. 109-280, §1102(a)(2)(A), sub-
stituted *‘180-day’’ for *‘90-day’’.

Subsec. (d). Pub. L. 109-280, §1004(b)(2), designated ex-
isting provisions as par. (1), redesignated former pars.
(1) and (2) as subpars. (A) and (B), respectively, of par.
(1), and added par. (2).

Subsec. (g)(3). Pub. L. 109-280, §302(a), struck out
heading and amended text of par. (3) generally. Prior to
amendment, par. (3) stated general rule for determina-
tion of present value, defined ‘‘applicable mortality
table’” and ‘‘applicable interest rate’, and set forth ex-
ception from general rule in the case of a distribution
from a plan that was adopted and in effect prior to Dec.
8, 1994.

2002—Subsec. (g)(1). Pub. L. 107-147, §411(r)(2)(A), sub-
stituted ‘‘exceed the amount that can be distributed
without the participant’s consent under section 1053(e)
of this title” for ‘‘exceed the dollar limit under section
1053(e)(1) of this title”.

Subsec. (g)(2)(A). Pub. L. 107-147, §411(r)(2)(B), sub-
stituted ‘“‘exceeds the amount that can be distributed
without the participant’s consent under section 10563(e)
of this title” for ‘‘exceeds the dollar limit under sec-
tion 1053(e)(1) of this title’.

1997—Subsec. (c)(8)(A)(ii). Pub. L. 105-34, §1601(d)(5),
substituted ‘‘Secretary of the Treasury’’ for ‘‘Sec-
retary’’.

Subsec. (g)(1), (2)(A). Pub. L. 105-34, §1071(b)(2), sub-
stituted ‘‘the dollar limit under section 1053(e)(1) of
this title” for <“$3,500.

1996—Subsec. (¢)(8). Pub. L. 104-188 added par. (8).

1994—Subsec. (g)(3). Pub. L. 103-465 amended par. (3)
generally. Prior to amendment, par. (3) read as follows:

‘“(3)(A) For purposes of paragraphs (1) and (2), the
present value shall be calculated—

“(1) by using an interest rate no greater than the
applicable interest rate if the vested accrued benefit
(using such rate) is not in excess of $25,000, and

‘(i1) by using an interest rate no greater than 120
percent of the applicable interest rate if the vested
accrued benefit exceeds $25,000 (as determined under
clause (i)).

In no event shall the present value determined under
subclause (II) be less than $25,000.

“(B) For purposes of subparagraph (A), the term ‘ap-
plicable interest rate’ means the interest rate which
would be used (as of the date of the distribution) by the
Pension Benefit Guaranty Corporation for purposes of
determining the present value of a lump sum distribu-
tion on plan termination.”

1989—Subsec. (b)(1)(C)(1). Pub. L. 101-239, §7862(d)(7),
made technical correction to directory language of
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Pub. L. 99-514, §1898(b)(7)(B), see 1986 Amendment note
below.

Subsec. (b)(2)(A)(1). Pub. L. 101-239, §7891(a)(1), sub-
stituted “Internal Revenue Code of 1986 for ‘‘Internal
Revenue Code of 1954’°, which for purposes of codifica-
tion was translated as ‘‘title 26’ thus requiring no
change in text.

Subsec. (b)(3), (4). Pub. L. 101-239, §7862(d)(9), amended
directory language of Pub. L. 99-514, §1898(b)(14)(B), see
1986 Amendment note below, and redesignated par. (3),
as added by Pub. L. 99-514, §1898(b)(14)(B), as par. (4).

Pub. L. 101-239, §§7861(d)(2), 7891(c), realigned margins
of par. (3), as added by Pub. L. 99-514, §1145(b), and re-
designated such par. (3) as (4).

Subsec. (¢)(3)(B)(ii). Pub. L. 101-239, §7862(d)(1)(B), in-
serted at end ‘“‘In the case of a participant who sepa-
rates from service before attaining age 35, the applica-
ble period shall be a reasonable period after separa-
tion.”

Subsec. (¢)(3)(B)(A1)(IV). Pub. L. 101-239, §7862(d)(6),
substituted ‘‘after this section’ for ‘‘after section
1101(a)(11) of this title”.

Subsec. (c)(3)(B)(1i)(V). Pub. L. 101-239, §7862(d)(1)(B),
struck out subcl. (V) which read as follows: ‘‘A reason-
able period after separation from service in case of a
participant who separates before attaining age 35.”

Subsec. (c)(6). Pub. L. 101-239, §7894(c)(T)(A),
stituted ‘‘such Act’ for ‘‘such act’.

Subsec. (e)(2). Pub. L. 101-239, §7862(d)(8), substituted
“nonforfeitable right (within the meaning of section
1053 of this title)”’ for ‘‘nonforfeitable accrued benefit’’.

Subsec. (2)(3)(A). Pub. L. 101-239, §7891(b)(3), realigned
margins of subpar. (A).

sub-

Subsec. (h)(1). Pub. L. 101-239, §§7862(d)(3)(A),
7891(e)(1), amended par. (1) identically, substituting
“The term” for ‘‘the term’ and ‘‘benefit.” for ‘‘bene-
fit,”.

Subsec. (h)(3). Pub. L. 101-239, §§7862(d)(3)B),
7891(e)(2), amended par. (3) identically, substituting

“The term” for ‘“‘the term”’.

1986—Subsec. (a)(1). Pub. L. 99-514, §1898(b)(3)(B), sub-
stituted ‘‘who does not die before the annuity starting
date” for ‘‘who retires under the plan’.

Subsec. (b)(1). Pub. L. 99-514, §1898(b)(2)(B)(ii), in-
serted at end ‘‘Clause (iii) of subparagraph (C) shall
apply only with respect to the transferred assets (and
income therefrom) if the plan separately accounts for
such assets and any income therefrom.”’

Subsec. (b)(1)(C)(d). Pub. L. 99-514, §1898(b)(13)(B), sub-
stituted ““(c)(2)”’ for ““(¢)(2)(A)”.

Pub. L. 99-514, §1898(b)(7)(B), as amended by Pub. L.
101-239, §7862(d)(7), inserted ‘‘(reduced by any security
interest held by the plan by reason of a loan outstand-
ing to such participant)”.

Subsec. (b)(1)(C)(dii). Pub. L. 99-514, §1898(b)(2)(B)({),
substituted ‘‘a direct or indirect transferee (in a trans-
fer after December 31, 1984)’’ for ‘‘a transferee’’.

Subsec. (b)(3). Pub. L. 99-514, §1898(b)(14)(B), as
amended by Pub. L. 101-239, §7862(d)(9)(A), added par. (3)
relating to treatment of plan as meeting requirements
of par. (1)(C) or (2) of subsec. (b).

Pub. L. 99-514, §1145(b), added par. (3) relating to ap-
plicability of this section to plans described in section
404(c) of title 26.

Subsec. (¢)(1)(B). Pub. L. 99-514, §1898(b)(4)(B)(i), sub-
stituted ‘‘paragraphs (2), (3), and (4)” for ‘‘paragraphs
(2) and (3)”.

Subsec. (c)(2)(A). Pub. L. 99-514, §1898(b)(6)(B), amend-
ed subpar. (A) generally. Prior to amendment, subpar.
(A) read as follows: ‘‘the spouse of the participant con-
sents in writing to such election, and the spouse’s con-
sent acknowledges the effect of such election and is
witnessed by a plan representative or a notary public,
or”.

Subsec. (c)(3)(B). Pub. L. 99-514, §1898(b)(5)(B), amend-
ed subpar. (B) generally. Prior to amendment, subpar.
(B) read as follows: ‘“‘Each plan shall provide to each
participant, within the period beginning with the first
day of the plan year in which the participant attains
age 32 and ending with the close of the plan year pre-
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ceding the plan year in which the participant attains
age 35 (and consistent with such regulations as the Sec-
retary of the Treasury may prescribe), a written expla-
nation with respect to the qualified preretirement sur-
vivor annuity comparable to that required under sub-
paragraph (A).”

Subsec. (¢)(4). Pub. L. 99-514, §1898(b)(4)(B)(ii), added
par. (4). Former par. (4) redesignated (5).

Subsec. (¢)(5). Pub. L. 99-514, §1898(b)(4)(B)(ii), redes-
ignated par. (4) as (56). Former par. (56) redesignated (6).

Subsec. (c)(5)(A). Pub. L. 99-514, §1898(b)(11)(B), in-
serted ‘‘if such benefit may not be waived (or another
beneficiary selected) and’’.

Subsec. (¢)(6), (7). Pub. L. 99-514, §1898(b)(4)(B)(ii), re-
designated pars. (5) and (6) as (6) and (7), respectively.

Subsec. (e)(1). Pub. L. 99-514, §1898(b)(1)(B), inserted
at end ‘“‘In the case of an individual who separated from
service before the date of such individual’s death, sub-
paragraph (A)(ii)(I) shall not apply.”

Subsec. (e)(2). Pub. L. 99-514, §1898(b)(9)(B)(), sub-
stituted ‘‘the portion of the account balance of the par-
ticipant (as of the date of death) to which the partici-
pant had a nonforfeitable accrued benefit” for ‘‘the ac-
count balance of the participant as of the date of
death”.

Subsec. (e)(3). Pub. L. 99-514, §1898(b)(9)(B)(ii), added
par. (3).

Subsec. (g)(3). Pub. L. 99-514, §1139(c)(2), amended par.
(3) generally. Prior to amendment, par. (3) read as fol-
lows: ‘“‘For purposes of paragraphs (1) and (2), the
present value of a qualified joint and survivor annuity
or a qualified preretirement survivor annuity shall be
determined as of the date of the distribution and by
using an interest rate not greater than the interest
rate which would be used (as of the date of the distribu-
tion) by the Pension Benefit Guaranty Corporation for
purposes of determining the present value of a lump
sum distribution on plan termination.”

Subsec. (h)(1). Pub. L. 99-514, §1898(b)(8)(B), sub-
stituted ‘‘such participant’s accrued benefit’” for ‘‘the
accrued benefit derived from employer contributions’.

Subsec. (h)(2). Pub. L. 99-514, §1898(b)(12)(B), amended
par. (2) generally. Prior to amendment, par. (2) read as
follows: ‘‘the term ‘annuity starting date’ means the
first day of the first period for which an amount is re-
ceived as an annuity (whether by reason of retirement
or disability), and”’.

Subsec. (j). Pub. L. 99-514, §1898(b)(4)(B)(iii), added
subsec. (j). Former subsec. (j) redesignated (k).

Subsec. (k). Pub. L. 99-514, §1898(b)(10)(B), added sub-
sec. (k). Former subsec. (k) redesignated (1).

Pub. L. 99-514, §1898(b)(4)(B)(iii), redesignated subsec.
3 as (k).

Subsec. (I). Pub. L. 99-514, §1898(b)(10)(B), redesig-
nated subsec. (k) as (1).

1984—Subsec. (a). Pub. L. 98-397 substituted provi-
sions relating to provisions to be included in applicable
plans for former provisions relating to form of payment
of annuity benefits.

Subsec. (b). Pub. L. 98-397 substituted provisions re-
lating to applicable plans under this section for former
provisions relating to plans providing for payment of
benefits before normal retirement age.

Subsec. (¢). Pub. L. 98-397 substituted provisions re-
lating to conditions under which plans meet the re-
quirements of this section for former provisions relat-
ing to election of qualified joint and survivor annuity
form.

Subsec. (d). Pub. L. 98-397 substituted provisions de-
fining ‘‘qualified joint and survivor annuity’’ for former
provisions relating to the participant’s spouse not
being entitled to receive survivor annuity.

Subsec. (e). Pub. L. 98-397 substituted provisions de-
fining ‘‘qualified preretirement survivor annuity’ for
former provisions relating to election to take annuity.

Subsec. (f). Pub. L. 98-397 substituted provisions to
the effect that plans may provide that annuities will
not be provided unless the participant and spouse had
been married for a certain 1-year period, for former pro-
visions relating to plan provisions which render elec-
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tion or revocation ineffective if participant dies within
period of up to 2 years following the date of election or
revocation.

Subsec. (g). Pub. L. 98-397 substituted provisions re-
lating to plan provisions for immediate distribution of
present value if such value does not exceed $3,500 and
for written consent from the participant and spouse for
former provisions setting forth definitions. See subsec.
(h) of this section.

Subsec. (h). Pub. L. 98-397 substituted provisions set-
ting forth definitions for former provisions relating to
increased costs resulting from providing joint and sur-
vivor annuity benefits. See subsec. (i) of this section.

Subsec. (i). Pub. L. 98-397 substituted provisions re-
lating to increased costs resulting from providing an-
nuities under applicable plans for former provisions
setting forth the effective date of this section.

Subsec. (j). Pub. L. 98-397 added subsec. (j).

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by section 302(a) of Pub. L. 109-280 appli-
cable with respect to plan years beginning after Dec. 31,
2007, see section 302(c) of Pub. L. 109-280, set out as a
note under section 417 of Title 26, Internal Revenue
Code.

Amendment by section 1004(b) of Pub. L. 109-280 ap-
plicable to plan years beginning after Dec. 31, 2007, with
special rule for collectively bargained plans, see section
1004(c) of Pub. L. 109-280, set out as a note under section
417 of Title 26, Internal Revenue Code.

Amendments and modifications made or required by
section 1102(a)(2)(A) of Pub. L. 109-280 applicable to
years beginning after Dec. 31, 2006, see section 1102(a)(3)
of Pub. L. 109-280, set out as a note under section 417 of
Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-147 effective as if included
in the provisions of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001, Pub. L. 107-16, to which
such amendment relates, see section 411(x) of Pub. L.
107-147, set out as a note under section 25B of Title 26,
Internal Revenue Code.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by section 1071(b)(2) of Pub. L. 105-34 ap-
plicable to plan years beginning after Aug. 5, 1997, see
section 1071(c) of Pub. L. 105-34, set out as a note under
section 411 of Title 26, Internal Revenue Code.

Amendment by section 1601(d)(5) of Pub. L. 105-34 ef-
fective as if included in the provisions of the Small
Business Job Protection Act of 1996, Pub. L. 104-188, to
which it relates, see section 1601(j) of Pub. L. 105-34, set
out as a note under section 36C of Title 26, Internal
Revenue Code.

EFFECTIVE DATE OF 1996 AMENDMENT

Amendment by Pub. L. 104-188 applicable to plan
years beginning after Dec. 31, 1996, see section 1451(c) of
Pub. L. 104-188, set out as a note under section 417 of
Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-465 applicable to plan
years and limitation years beginning after Dec. 31, 1994,
except that employer may elect to treat such amend-
ment as effective on or after Dec. 8, 1994, with provi-
sions relating to reduction of accrued benefits, excep-
tion, and timing of plan amendment, see section 767(d)
of Pub. L. 103-465, as amended, set out as a note under
section 411 of Title 26, Internal Revenue Code.
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EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by sections 7861(d)(2) and 7862(d)(1)(B),
(3), (6)-(9) of Pub. L. 101-239 effective as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7863 of Pub. L. 101-239, set out as a note under section
106 of Title 26, Internal Revenue Code.

Amendment by section 7891(a)(1), (b)(3), (c¢), (e) of
Pub. L. 101-239 effective, except as otherwise provided,
as if included in the provision of the Tax Reform Act
of 1986, Pub. L. 99-514, to which such amendment re-
lates, see section 7891(f) of Pub. L. 101-239, set out as a
note under section 1002 of this title.

Section 7894(c)(7)(B) of Pub. L. 101-239 provided that:
““The amendment made by subparagraph (A) [amending
this section] shall take effect as if included in section
103 of the Retirement Equity Act of 1984 [Pub. L. 98-397]
in reference to the new section 205(c)(5) of ERISA [sub-
sec. (c)(b) of this section] as added by such section
31138.”

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 1139(c)(2) of Pub. L. 99-514 ap-
plicable to distributions in plan years beginning after
Dec. 31, 1984, except that such amendments shall not
apply to any distributions in plan years beginning after
Dec. 31, 1984, and before Jan. 1, 1987, if such distribu-
tions were made in accordance with the requirements
of the regulations issued under the Retirement Equity
Act of 1984, Pub. L. 98-397, with additional provisions
relating to reductions in accrued benefits, see section
1139(d) of Pub. L. 99-514, set out as a note under section
411 of Title 26, Internal Revenue Code.

Amendment by section 1145(b) of Pub. L. 99-514 appli-
cable as if included in the amendments made by the Re-
tirement Equity Act of 1984, Pub. L. 98-397, see section
1145(d) of Pub. L. 99-514, set out as a note under section
401 of Title 26.

Amendment by section 1898(b)(4)(B) of Pub. L. 99-514
applicable with respect to loans made after Aug. 18,
1985, see section 1898(b)(4)(C) of Pub. L. 99-514, set out
as a note under section 417 of Title 26.

Amendment by section 1898(b)(6)(B) of Pub. L. 99-514
applicable to plan years beginning after Oct. 22, 1986,
see section 1898(b)(6)(C) of Pub. L. 99-514, set out as a
note under section 417 of Title 26.

Amendment by section 1898(b)(8)(B) of Pub. L. 99-514
applicable to distributions after Oct. 22, 1986, see sec-
tion 1898(b)(8)(C) of Pub. L. 99-514, as added, set out as
a note under section 417 of Title 26.

Amendment by section 1898(b)(1)(B), (2)(B), (3)(B),
B)(B), (HB), 9B, (10)B), (A1)B), (12)[B), 1A3)(B),
(14)(B) of Pub. L. 99-514 effective as if included in the
provision of the Retirement Equity Act of 1984, Pub. L.
98-397, to which such amendment relates, except as
otherwise provided, see section 1898(j) of Pub. L. 99-514,
set out as a note under section 401 of Title 26.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-397 applicable to plan years
beginning after Dec. 31, 1984, except as otherwise pro-
vided, see sections 302 and 303 of Pub. L. 98-397, set out
as a note under section 1001 of this title.

Nothing in amendment by Pub. L. 98-397 to prevent
any distribution required by reason of failure to com-
ply with terms of loan made on or before Aug. 18, 1985,
and secured by portion of participant’s accrued benefit,
see section 1898(b)(4)(C)(ii) of Pub. L. 99-514, set out as
an Effective Date of 1986 Amendment note under sec-
tion 417 of Title 26, Internal Revenue Code.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1998

For provisions directing that if any amendments
made by subtitle D [§§1401-1465] of title I of Pub. L.
104-188 require an amendment to any plan or annuity
contract, such amendment shall not be required to be
made before the first day of the first plan year begin-
ning on or after Jan. 1, 1998, see section 1465 of Pub. L.
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104-188, set out as a note under section 401 of Title 26,
Internal Revenue Code.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1989

For provisions directing that if any amendments
made by subtitle A or subtitle C of title XI [§§1101-1147
and 1171-1177] or title XVIII [§§1800-1899A] of Pub. L.
99-514 require an amendment to any plan, such plan
amendment shall not be required to be made before the
first plan year beginning on or after Jan. 1, 1989, see
section 1140 of Pub. L. 99-514, as amended, set out as a
note under section 401 of Title 26, Internal Revenue
Code.

§1056. Form and payment of benefits

(a) Commencement date for payment of benefits

BEach pension plan shall provide that unless
the participant otherwise elects, the payment of
benefits under the plan to the participant shall
begin not later than the 60th day after the latest
of the close of the plan year in which—

(1) occurs the date on which the participant
attains the earlier of age 65 or the normal re-
tirement age specified under the plan,

(2) occurs the 10th anniversary of the year in
which the participant commenced participa-
tion in the plan, or

(3) the participant terminates his service
with the employer.

In the case of a plan which provides for the pay-
ment of an early retirement benefit, such plan
shall provide that a participant who satisfied
the service requirements for such early retire-
ment benefit, but separated from the service
(with any nonforfeitable right to an accrued
benefit) before satisfying the age requirement
for such early retirement benefit, is entitled
upon satisfaction of such age requirement to re-
ceive a benefit not less than the benefit to which
he would be entitled at the normal retirement
age, actuarially reduced under regulations pre-
scribed by the Secretary of the Treasury.

(b) Decrease in plan benefits by reason of in-
creases in benefit levels under Social Secu-
rity Act or Railroad Retirement Act of 1937

If—

(1) a participant or beneficiary is receiving
benefits under a pension plan, or

(2) a participant is separated from the serv-
ice and has non-forfeitable rights to benefits,

a plan may not decrease benefits of such a par-
ticipant by reason of any increase in the benefit
levels payable under title II of the Social Secu-
rity Act [42 U.S.C. 401 et seq.] or the Railroad
Retirement Act of 1937 [45 U.S.C. 231 et seq.] or
any increase in the wage base under such title
II, if such increase takes place after September
2, 1974, or (if later) the earlier of the date of first
entitlement of such benefits or the date of such
separation.

(c¢) Forfeiture of accrued benefits derived from
employer contributions

No pension plan may provide that any part of
a participant’s accrued benefit derived from em-
ployer contributions (whether or not otherwise
nonforfeitable) is forfeitable solely because of
withdrawal by such participant of any amount
attributable to the benefit derived from con-
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tributions made by such participant. The pre-
ceding sentence shall not apply (1) to the ac-
crued benefit of any participant unless, at the
time of such withdrawal, such participant has a
nonforfeitable right to at least 50 percent of
such accrued benefit, or (2) to the extent that an
accrued benefit is permitted to be forfeited in
accordance with section 1053(a)(3)(D)(iii) of this
title.

(d) Assignment or alienation of plan benefits

(1) Each pension plan shall provide that bene-
fits provided under the plan may not be assigned
or alienated.

(2) For the purposes of paragraph (1) of this
subsection, there shall not be taken into ac-
count any voluntary and revocable assignment
of not to exceed 10 percent of any benefit pay-
ment, or of any irrevocable assignment or alien-
ation of benefits executed before September 2,
1974. The preceding sentence shall not apply to
any assignment or alienation made for the pur-
poses of defraying plan administration costs.
For purposes of this paragraph a loan made to a
participant or beneficiary shall not be treated as
an assignment or alienation if such loan is se-
cured by the participant’s accrued non-forfeit-
able benefit and is exempt from the tax imposed
by section 4975 of title 26 (relating to tax on pro-
hibited transactions) by reason of section
4975(d)(1) of title 26.

(3)(A) Paragraph (1) shall apply to the cre-
ation, assignment, or recognition of a right to
any benefit payable with respect to a partici-
pant pursuant to a domestic relations order, ex-
cept that paragraph (1) shall not apply if the
order is determined to be a qualified domestic
relations order. Each pension plan shall provide
for the payment of benefits in accordance with
the applicable requirements of any qualified do-
mestic relations order.

(B) For purposes of this paragraph—

(i) the term ‘‘qualified domestic relations
order” means a domestic relations order—

(I) which creates or recognizes the exist-
ence of an alternate payee’s right to, or as-
signs to an alternate payee the right to, re-
ceive all or a portion of the benefits payable
with respect to a participant under a plan,
and

(ITI) with respect to which the require-
ments of subparagraphs (C) and (D) are met,
and

(ii) the term ‘‘domestic relations order”
means any judgment, decree, or order (includ-
ing approval of a property settlement agree-
ment) which—

(I) relates to the provision of child sup-
port, alimony payments, or marital property
rights to a spouse, former spouse, child, or
other dependent of a participant, and

(IT) is made pursuant to a State domestic
relations law (including a community prop-
erty law).

(C) A domestic relations order meets the re-
quirements of this subparagraph only if such
order clearly specifies—

(i) the name and the last known mailing ad-
dress (if any) of the participant and the name
and mailing address of each alternate payee
covered by the order,
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(ii) the amount or percentage of the partici-
pant’s benefits to be paid by the plan to each
such alternate payee, or the manner in which
such amount or percentage is to be deter-
mined,

(iii) the number of payments or period to
which such order applies, and

(iv) each plan to which such order applies.

(D) A domestic relations order meets the re-
quirements of this subparagraph only if such
order—

(i) does not require a plan to provide any
type or form of benefit, or any option, not
otherwise provided under the plan,

(ii) does not require the plan to provide in-
creased benefits (determined on the basis of
actuarial value), and

(iii) does not require the payment of benefits
to an alternate payee which are required to be
paid to another alternate payee under another
order previously determined to be a qualified
domestic relations order.

(E)(i) A domestic relations order shall not be
treated as failing to meet the requirements of
clause (i) of subparagraph (D) solely because
such order requires that payment of benefits be
made to an alternate payee—

(I) in the case of any payment before a par-
ticipant has separated from service, on or
after the date on which the participant attains
(or would have attained) the earliest retire-
ment age,

(IT) as if the participant had retired on the
date on which such payment is to begin under
such order (but taking into account only the
present value of benefits actually accrued and
not taking into account the present value of
any employer subsidy for early retirement),
and

(ITI1) in any form in which such benefits may
be paid under the plan to the participant
(other than in the form of a joint and survivor
annuity with respect to the alternate payee
and his or her subsequent spouse).

For purposes of subclause (II), the interest rate
assumption used in determining the present
value shall be the interest rate specified in the
plan or, if no rate is specified, 5 percent.

(ii) For purposes of this subparagraph, the
term ‘‘earliest retirement age’” means the ear-
lier of—

(I) the date on which the participant is enti-
tled to a distribution under the plan, or

(IT) the later of the date of the participant
attains age 50 or the earliest date on which the
participant could begin receiving benefits
under the plan if the participant separated
from service.

(F) To the extent provided in any qualified do-
mestic relations order—

(i) the former spouse of a participant shall
be treated as a surviving spouse of such par-
ticipant for purposes of section 1055 of this
title (and any spouse of the participant shall
not be treated as a spouse of the participant
for such purposes), and

(ii) if married for at least 1 year, the surviv-
ing former spouse shall be treated as meeting
the requirements of section 1055(f) of this title.
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(G)(A) In the case of any domestic relations
order received by a plan—

(I) the plan administrator shall promptly no-
tify the participant and each alternate payee
of the receipt of such order and the plan’s pro-
cedures for determining the qualified status of
domestic relations orders, and

(IT) within a reasonable period after receipt
of such order, the plan administrator shall de-
termine whether such order is a qualified do-
mestic relations order and notify the partici-
pant and each alternate payee of such deter-
mination.

(ii) Each plan shall establish reasonable proce-
dures to determine the qualified status of do-
mestic relations orders and to administer dis-
tributions under such qualified orders. Such pro-
cedures—

(I) shall be in writing,

(IT) shall provide for the notification of each
person specified in a domestic relations order
as entitled to payment of benefits under the
plan (at the address included in the domestic
relations order) of such procedures promptly
upon receipt by the plan of the domestic rela-
tions order, and

(ITI) shall permit an alternate payee to des-
ignate a representative for receipt of copies of
notices that are sent to the alternate payee
with respect to a domestic relations order.

(H)(1) During any period in which the issue of
whether a domestic relations order is a qualified
domestic relations order is being determined (by
the plan administrator, by a court of competent
jurisdiction, or otherwise), the plan adminis-
trator shall separately account for the amounts
(hereinafter in this subparagraph referred to as
the ‘‘segregated amounts’) which would have
been payable to the alternate payee during such
period if the order had been determined to be a
qualified domestic relations order.

(ii) If within the 18-month period described in
clause (v) the order (or modification thereof) is
determined to be a qualified domestic relations
order, the plan administrator shall pay the seg-
regated amounts (including any interest there-
on) to the person or persons entitled thereto.

(iii) If within the 18-month period described in
clause (v)—

(I) it is determined that the order is not a
qualified domestic relations order, or

(IT) the issue as to whether such order is a
qualified domestic relations order is not re-
solved,

then the plan administrator shall pay the seg-
regated amounts (including any interest there-
on) to the person or persons who would have
been entitled to such amounts if there had been
no order.

(iv) Any determination that an order is a
qualified domestic relations order which is made
after the close of the 18-month period described
in clause (v) shall be applied prospectively only.

(v) For purposes of this subparagraph, the 18-
month period described in this clause is the 18-
month period beginning with the date on which
the first payment would be required to be made
under the domestic relations order.

(I) If a plan fiduciary acts in accordance with
part 4 of this subtitle in—
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(i) treating a domestic relations order as
being (or not being) a qualified domestic rela-
tions order, or

(ii) taking action under subparagraph (H),

then the plan’s obligation to the participant and
each alternate payee shall be discharged to the
extent of any payment made pursuant to such
Act.

(J) A person who is an alternate payee under
a qualified domestic relations order shall be con-
sidered for purposes of any provision of this
chapter a beneficiary under the plan. Nothing in
the preceding sentence shall permit a require-
ment under section 1301 of this title of the pay-
ment of more than 1 premium with respect to a
participant for any period.

(K) The term ‘‘alternate payee’’ means any
spouse, former spouse, child, or other dependent
of a participant who is recognized by a domestic
relations order as having a right to receive all,
or a portion of, the benefits payable under a
plan with respect to such participant.

(L) This paragraph shall not apply to any plan
to which paragraph (1) does not apply.

(M) Payment of benefits by a pension plan in
accordance with the applicable requirements of
a qualified domestic relations order shall not be
treated as garnishment for purposes of section
1673(a) of title 15.

(N) In prescribing regulations under this para-
graph, the Secretary shall consult with the Sec-
retary of the Treasury.

(4) Paragraph (1) shall not apply to any offset
of a participant’s benefits provided under an em-
ployee pension benefit plan against an amount
that the participant is ordered or required to
pay to the plan if—

(A) the order or requirement to pay arises—

(i) under a judgment of conviction for a
crime involving such plan,

(ii) under a civil judgment (including a
consent order or decree) entered by a court
in an action brought in connection with a
violation (or alleged violation) of part 4 of
this subtitle, or

(iii) pursuant to a settlement agreement
between the Secretary and the participant,
or a settlement agreement between the Pen-
sion Benefit Guaranty Corporation and the
participant, in connection with a violation
(or alleged violation) of part 4 of this sub-
title by a fiduciary or any other person,

(B) the judgment, order, decree, or settle-
ment agreement expressly provides for the off-
set of all or part of the amount ordered or re-
quired to be paid to the plan against the par-
ticipant’s benefits provided under the plan,
and

(C) in a case in which the survivor annuity
requirements of section 1055 of this title apply
with respect to distributions from the plan to
the participant, if the participant has a spouse
at the time at which the offset is to be made—

(i) either—

(I) such spouse has consented in writing
to such offset and such consent is wit-
nessed by a notary public or representative
of the plan (or it is established to the sat-
isfaction of a plan representative that
such consent may not be obtained by rea-
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son of circumstances described in section
1055(c)(2)(B) of this title), or

(IT) an election to waive the right of the
spouse to a qualified joint and survivor an-
nuity or a qualified preretirement survivor
annuity is in effect in accordance with the
requirements of section 1055(c) of this
title,

(ii) such spouse is ordered or required in
such judgment, order, decree, or settlement
to pay an amount to the plan in connection
with a violation of part 4 of this subtitle, or

(iii) in such judgment, order, decree, or
settlement, such spouse retains the right to
receive the survivor annuity under a quali-
fied joint and survivor annuity provided pur-
suant to section 1055(a)(1) of this title and
under a qualified preretirement survivor an-
nuity provided pursuant to section 1055(a)(2)
of this title, determined in accordance with
paragraph (5).

A plan shall not be treated as failing to meet
the requirements of section 1055 of this title
solely by reason of an offset under this para-
graph.

(5)(A) The survivor annuity described in para-
graph (4)(C)(iii) shall be determined as if—

(i) the participant terminated employment
on the date of the offset,

(ii) there was no offset,

(iii) the plan permitted commencement of
benefits only on or after normal retirement
age,

(iv) the plan provided only the minimum-re-
quired qualified joint and survivor annuity,
and

(v) the amount of the qualified preretire-
ment survivor annuity under the plan is equal
to the amount of the survivor annuity payable
under the minimum-required qualified joint
and survivor annuity.

(B) For purposes of this paragraph, the term
“minimum-required qualified joint and survivor
annuity’’ means the qualified joint and survivor
annuity which is the actuarial equivalent of the
participant’s accrued benefit (within the mean-
ing of section 1002(23) of this title) and under
which the survivor annuity is 50 percent of the
amount of the annuity which is payable during
the joint lives of the participant and the spouse.
(e) Limitation on distributions other than life an-

nuities paid by plan

(1) In general

Notwithstanding any other provision of this
part, the fiduciary of a pension plan that is
subject to the additional funding requirements
of section 1083(j)(4) of this title shall not per-
mit a prohibited payment to be made from a
plan during a period in which such plan has a
liquidity shortfall (as defined in section
1083(j)(4)(E)(1) of this title).

(2) Prohibited payment

For purposes of paragraph (1), the term ‘‘pro-
hibited payment’ means—

(A) any payment, in excess of the monthly
amount paid under a single life annuity
(plus any social security supplements de-
scribed in the last sentence of section
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1054(b)(1)(G) of this title), to a participant or
beneficiary whose annuity starting date (as
defined in section 1055(h)(2) of this title),
that occurs during the period referred to in
paragraph (1),

(B) any payment for the purchase of an ir-
revocable commitment from an insurer to
pay benefits, and

(C) any other payment specified by the
Secretary of the Treasury by regulations.

(3) Period of shortfall

For purposes of this subsection, a plan has a
liquidity shortfall during the period that there
is an underpayment of an installment under
section 1083(j)(3) of this title by reason of sec-
tion 1083(j)(4)(A) of this title.

(4) Coordination with other provisions

Compliance with this subsection shall not
constitute a violation of any other provision
of this chapter.

(f) Missing participants in terminated plans

In the case of a plan covered by section 1350 of
this title, upon termination of the plan, benefits
of missing participants shall be treated in ac-
cordance with section 1350 of this title.

(g) Funding-based limits on benefits and benefit
accruals under single-employer plans

(1) Funding-based limitation on shutdown ben-

efits and other unpredictable contingent

event benefits under single-employer plans

(A) In general

If a participant of a defined benefit plan
which is a single-employer plan is entitled
to an unpredictable contingent event benefit
payable with respect to any event occurring
during any plan year, the plan shall provide
that such benefit may not be provided if the
adjusted funding target attainment percent-
age for such plan year—

(i) is less than 60 percent, or
(ii) would be less than 60 percent taking
into account such occurrence.

(B) Exemption

Subparagraph (A) shall cease to apply with
respect to any plan year, effective as of the
first day of the plan year, upon payment by
the plan sponsor of a contribution (in addi-
tion to any minimum required contribution
under section 1083 of this title) equal to—

(i) in the case of subparagraph (A)(i), the
amount of the increase in the funding tar-
get of the plan (under section 1083 of this
title) for the plan year attributable to the
occurrence referred to in subparagraph
(A), and

(ii) in the case of subparagraph (A)(ii),
the amount sufficient to result in an ad-
justed funding target attainment percent-
age of 60 percent.

(C) Unpredictable contingent event benefit

For purposes of this paragraph, the term
“unpredictable contingent event benefit”
means any benefit payable solely by reason
of—

(i) a plant shutdown (or similar event, as
determined by the Secretary of the Treas-
ury), or

(ii) an event other than the attainment
of any age, performance of any service, re-
ceipt or derivation of any compensation,
or occurrence of death or disability.

(2) Limitations on plan amendments increasing

liability for benefits
(A) In general

No amendment to a defined benefit plan
which is a single-employer plan which has
the effect of increasing liabilities of the plan
by reason of increases in benefits, establish-
ment of new benefits, changing the rate of
benefit accrual, or changing the rate at
which benefits become nonforfeitable may
take effect during any plan year if the ad-
justed funding target attainment percentage
for such plan year is—

(i) less than 80 percent, or
(ii) would be less than 80 percent taking
into account such amendment.

(B) Exemption

Subparagraph (A) shall cease to apply with
respect to any plan year, effective as of the
first day of the plan year (or if later, the ef-
fective date of the amendment), upon pay-
ment by the plan sponsor of a contribution
(in addition to any minimum required con-
tribution under section 1083 of this title)
equal to—

(i) in the case of subparagraph (A)(i), the
amount of the increase in the funding tar-
get of the plan (under section 1083 of this
title) for the plan year attributable to the
amendment, and

(ii) in the case of subparagraph (A)(ii),
the amount sufficient to result in an ad-
justed funding target attainment percent-
age of 80 percent.

(C) Exception for certain benefit increases

Subparagraph (A) shall not apply to any
amendment which provides for an increase
in benefits under a formula which is not
based on a participant’s compensation, but
only if the rate of such increase is not in ex-
cess of the contemporaneous rate of increase
in average wages of participants covered by
the amendment.

(3) Limitations on accelerated benefit distribu-

tions
(A) Funding percentage less than 60 percent

A defined benefit plan which is a single-
employer plan shall provide that, in any
case in which the plan’s adjusted funding
target attainment percentage for a plan year
is less than 60 percent, the plan may not pay
any prohibited payment after the valuation
date for the plan year.

(B) Bankruptcy

A defined benefit plan which is a single-
employer plan shall provide that, during any
period in which the plan sponsor is a debtor
in a case under title 11 or similar Federal or
State law, the plan may not pay any prohib-
ited payment. The preceding sentence shall
not apply on or after the date on which the
enrolled actuary of the plan certifies that
the adjusted funding target attainment per-
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centage of such plan is not less than 100 per-
cent.

(C) Limited payment if percentage at least 60
percent but less than 80 percent

(1) In general

A defined benefit plan which is a single-
employer plan shall provide that, in any
case in which the plan’s adjusted funding
target attainment percentage for a plan
year is 60 percent or greater but less than
80 percent, the plan may not pay any pro-
hibited payment after the valuation date
for the plan year to the extent the amount
of the payment exceeds the lesser of—

(I) 50 percent of the amount of the pay-
ment which could be made without re-
gard to this subsection, or

(IT) the present value (determined
under guidance prescribed by the Pen-
sion Benefit Guaranty Corporation,
using the interest and mortality assump-
tions under section 1055(g) of this title)
of the maximum guarantee with respect
to the participant under section 1322 of
this title.

(ii) One-time application
(I) In general

The plan shall also provide that only 1
prohibited payment meeting the require-
ments of clause (i) may be made with re-
spect to any participant during any pe-
riod of consecutive plan years to which
the limitations under either subpara-
graph (A) or (B) or this subparagraph ap-
plies.

(IT) Treatment of beneficiaries

For purposes of this clause, a partici-
pant and any beneficiary on his behalf
(including an alternate payee, as defined
in subsection (d)(3)(K)) shall be treated
as 1 participant. If the accrued benefit of
a participant is allocated to such an al-
ternate payee and 1 or more other per-
sons, the amount under clause (i) shall
be allocated among such persons in the
same manner as the accrued benefit is
allocated unless the qualified domestic
relations order (as defined in subsection
(A)(3)(B)(i)) provides otherwise.

(D) Exception

This paragraph shall not apply to any plan
for any plan year if the terms of such plan
(as in effect for the period beginning on Sep-
tember 1, 2005, and ending with such plan
year) provide for no benefit accruals with re-
spect to any participant during such period.

(E) Prohibited payment

For purpose! of this paragraph, the term
“‘prohibited payment’”’ means—

(i) any payment, in excess of the month-
ly amount paid under a single life annuity
(plus any social security supplements de-
scribed in the last sentence of section
1054(b)(1)(G) of this title), to a participant
or beneficiary whose annuity starting date

180 in original. Probably should be ‘‘purposes’.
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(as defined in section 1055(h)(2) of this
title) occurs during any period a limita-
tion under subparagraph (A) or (B) is in ef-
fect,

(ii) any payment for the purchase of an
irrevocable commitment from an insurer
to pay benefits, and

(iii) any other payment specified by the
Secretary of the Treasury by regulations.

Such term shall not include the payment of
a benefit which under section 1053(e) of this
title may be immediately distributed with-
out the consent of the participant.

(4) Limitation on benefit accruals for plans

with severe funding shortfalls
(A) In general

A defined benefit plan which is a single-
employer plan shall provide that, in any
case in which the plan’s adjusted funding
target attainment percentage for a plan year
is less than 60 percent, benefit accruals
under the plan shall cease as of the valu-
ation date for the plan year.

(B) Exemption

Subparagraph (A) shall cease to apply with
respect to any plan year, effective as of the
first day of the plan year, upon payment by
the plan sponsor of a contribution (in addi-
tion to any minimum required contribution
under section 1083 of this title) equal to the
amount sufficient to result in an adjusted
funding target attainment percentage of 60
percent.

(5) Rules relating to contributions required to

avoid benefit limitations
(A) Security may be provided
(i) In general

For purposes of this subsection, the ad-
justed funding target attainment percent-
age shall be determined by treating as an
asset of the plan any security provided by
a plan sponsor in a form meeting the re-
quirements of clause (ii).

(ii) Form of security

The security required under clause (i)
shall consist of—

(I) a bond issued by a corporate surety
company that is an acceptable surety for
purposes of section 1112 of this title,

(IT) cash, or United States obligations
which mature in 3 years or less, held in
escrow by a bank or similar financial in-
stitution, or

(ITI) such other form of security as is
satisfactory to the Secretary of the
Treasury and the parties involved.

(iii) Enforcement

Any security provided under clause (i)
may be perfected and enforced at any time
after the earlier of—

(I) the date on which the plan termi-
nates,

(IT) if there is a failure to make a pay-
ment of the minimum required contribu-
tion for any plan year beginning after
the security is provided, the due date for
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the payment under section 1083(j) of this
title, or

(IIT) if the adjusted funding target at-
tainment percentage is less than 60 per-
cent for a consecutive period of 7 years,
the valuation date for the last year in
the period.

(iv) Release of security

The security shall be released (and any
amounts thereunder shall be refunded to-
gether with any interest accrued thereon)
at such time as the Secretary of the Treas-
ury may prescribe in regulations, includ-
ing regulations for partial releases of the
security by reason of increases in the ad-
justed funding target attainment percent-
age.

(B) Prefunding balance or funding standard
carryover balance may not be used

No prefunding balance or funding standard
carryover balance under section 1083(f) of
this title may be used under paragraph (1),
(2), or (4) to satisfy any payment an em-
ployer may make under any such paragraph
to avoid or terminate the application of any
limitation under such paragraph.

(C) Deemed reduction of funding balances

(i) In general

Subject to clause (iii), in any case in
which a benefit limitation under para-
graph (1), (2), (3), or (4) would (but for this
subparagraph and determined without re-
gard to paragraph (1)(B), (2)(B), or (4)(B))
apply to such plan for the plan year, the
plan sponsor of such plan shall be treated
for purposes of this chapter as having
made an election under section 1083(f) of
this title to reduce the prefunding balance
or funding standard carryover balance by
such amount as is necessary for such bene-
fit limitation to not apply to the plan for
such plan year.

(ii) Exception for insufficient funding bal-
ances

Clause (i) shall not apply with respect to
a benefit limitation for any plan year if
the application of clause (i) would not re-
sult in the benefit limitation not applying
for such plan year.
(iii) Restrictions of certain rules to collec-

tively bargained plans

With respect to any benefit limitation
under paragraph (1), (2), or (4), clause (i)
shall only apply in the case of a plan main-
tained pursuant to 1 or more collective
bargaining agreements between employee
representatives and 1 or more employers.
(6) New plans

Paragraphs (1), (2), and (4) shall not apply to
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applied to a plan with respect to the plan
year preceding the current plan year, the ad-
justed funding target attainment percentage
of the plan for the current plan year shall be
presumed to be equal to the adjusted funding
target attainment percentage of the plan for
the preceding plan year until the enrolled
actuary of the plan certifies the actual ad-
justed funding target attainment percentage
of the plan for the current plan year.

(B) Presumption of underfunding after 10th

month

In any case in which no certification of the
adjusted funding target attainment percent-
age for the current plan year is made with
respect to the plan before the first day of the
10th month of such year, for purposes of
paragraphs (1), (2), (3), and (4), such first day
shall be deemed, for purposes of such para-
graph, to be the valuation date of the plan
for the current plan year and the plan’s ad-
justed funding target attainment percentage
shall be conclusively presumed to be less
than 60 percent as of such first day.

(C) Presumption of underfunding after 4th
month for nearly underfunded plans

In any case in which—

(i) a benefit limitation under paragraph
1), (2), (3), or (4) did not apply to a plan
with respect to the plan year preceding the
current plan year, but the adjusted fund-
ing target attainment percentage of the
plan for such preceding plan year was not
more than 10 percentage points greater
than the percentage which would have
caused such paragraph to apply to the plan
with respect to such preceding plan year,
and

(ii) as of the first day of the 4th month
of the current plan year, the enrolled actu-
ary of the plan has not certified the actual
adjusted funding target attainment per-
centage of the plan for the current plan
year,

until the enrolled actuary so certifies, such
first day shall be deemed, for purposes of
such paragraph, to be the valuation date of
the plan for the current plan year and the
adjusted funding target attainment percent-
age of the plan as of such first day shall, for
purposes of such paragraph, be presumed to
be equal to 10 percentage points less than
the adjusted funding target attainment per-
centage of the plan for such preceding plan
year.

(8) Treatment of plan as of close of prohibited

or cessation period
For purposes of applying this part—
(A) Operation of plan after period

a plan for the first 5 plan years of the plan.
For purposes of this paragraph, the reference
in this paragraph to a plan shall include a ref-
erence to any predecessor plan.
(7) Presumed underfunding for purposes of
benefit limitations
(A) Presumption of continued underfunding
In any case in which a benefit limitation
under paragraph (1), (2), (3), or (4) has been

Unless the plan provides otherwise, pay-
ments and accruals will resume effective as
of the day following the close of the period
for which any limitation of payment or ac-
crual of benefits under paragraph (3) or (4)
applies.

(B) Treatment of affected benefits

Nothing in this paragraph shall be con-
strued as affecting the plan’s treatment of
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benefits which would have been paid or ac-
crued but for this subsection.

(9) Terms relating to funding target attainment
percentage

For purposes of this subsection—
(A) In general

The term ‘‘funding target attainment per-
centage’ has the same meaning given such
term by section 1083(d)(2) of this title.

(B) Adjusted funding target attainment per-
centage

The term ‘‘adjusted funding target attain-
ment percentage’” means the funding target
attainment percentage which is determined
under subparagraph (A) by increasing each
of the amounts under subparagraphs (A) and
(B) of section 1083(d)(2) of this title by the
aggregate amount of purchases of annuities
for employees other than highly com-
pensated employees (as defined in section
414(q) of title 26) which were made by the
plan during the preceding 2 plan years.

(C) Application to plans which are fully fund-
ed without regard to reductions for fund-
ing balances

(i) In general

In the case of a plan for any plan year,
if the funding target attainment percent-
age is 100 percent or more (determined
without regard to the reduction in the
value of assets under section 1083(f)(4) of
this title), the funding target attainment
percentage for purposes of subparagraphs
(A) and (B) shall be determined without re-
gard to such reduction.

(ii) Transition rule

Clause (i) shall be applied to plan years
beginning after 2007 and before 2011 by sub-
stituting for ‘100 percent’’ the applicable
percentage determined in accordance with
the following table:

The applicable
percentage is

In the case of a plan year
beginning in calendar year:

2008 92
2009 9
2010 96.

(iii) Limitation

Clause (ii) shall not apply with respect
to any plan year beginning after 2008 un-
less the funding target attainment per-
centage (determined without regard to the
reduction in the value of assets under sec-
tion 1083(f)(4) of this title) of the plan for
each preceding plan year beginning after
2007 was not less than the applicable per-
centage with respect to such preceding
plan year determined under clause (ii).

(D) Special rule for certain years

Solely for purposes of any applicable pro-
vision—

(i) In general

For plan years beginning on or after Oc-
tober 1, 2008, and before October 1, 2010, the
adjusted funding target attainment per-
centage of a plan shall be the greater of—
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(I) such percentage, as determined
without regard to this subparagraph, or

(IT) the adjusted funding target attain-
ment percentage for such plan for the
plan year beginning after October 1, 2007,
and before October 1, 2008, as determined
under rules prescribed by the Secretary
of the Treasury.

(ii) Special rule

In the case of a plan for which the valu-
ation date is not the first day of the plan
year—

(I) clause (i) shall apply to plan years
beginning after December 31, 2007, and
before January 1, 2010, and

(IT) clause (i)(II) shall apply based on
the last plan year beginning before No-
vember 1, 2007, as determined under rules
prescribed by the Secretary of the Treas-
ury.

(iii) Applicable provision

For purposes of this subparagraph, the
term ‘‘applicable provision’ means—

(I) paragraph (3), but only for purposes
of applying such paragraph to a payment
which, as determined under rules pre-
scribed by the Secretary of the Treasury,
is a payment under a social security lev-
eling option which accelerates payments
under the plan before, and reduces pay-
ments after, a participant starts receiv-
ing social security benefits in order to
provide substantially similar aggregate
payments both before and after such ben-
efits are received, and

(IT) paragraph (4).

(10) Secretarial authority for plans with alter-
nate valuation date

In the case of a plan which has designated a
valuation date other than the first day of the
plan year, the Secretary of the Treasury may
prescribe rules for the application of this sub-
section which are necessary to reflect the al-
ternate valuation date.

(11) Special rule for 2008

For purposes of this subsection, in the case
of plan years beginning in 2008, the funding
target attainment percentage for the preced-
ing plan year may be determined using such
methods of estimation as the Secretary of the
Treasury may provide.

(Pub. L. 93-406, title I, §206, Sept. 2, 1974, 88 Stat.

864; Pub. L. 98-397, title I, §104(a), Aug. 23, 1984,
98 Stat.

1433; Pub. L. 99-514, title XVIII,
§1898(c)(2)(B), (D(B), (5), (6)(B), (T)(B), Oct. 22,
1986, 100 Stat. 2952-2954; Pub. L. 101-239, title VII,
§§ 7891(a)(1), 7894(c)(8), (9)(A), Dec. 19, 1989, 103
Stat. 2445, 2449; Pub. L. 103-465, title VII,
§§ 761(a)(9)(B)(1), 776(c)(2), Dec. 8, 1994, 108 Stat.

5033, 5048; Pub. L. 105-34, title XV, §1502(a), Aug.
5, 1997, 111 Stat. 1058; Pub. L. 109-280, title I,

§§103(a), 108(a)(9), (10), formerly §107(a)(9), (10),
title IV, §410(b), Aug. 17, 2006, 120 Stat. 809, 819,

935, renumbered Pub. L. 111-192, title II, §202(a),

June 25, 2010, 124 Stat. 1297; Pub. L. 110-458, title

I, §101(c)(1H)(B)~(G), Dec. 23, 2008, 122 Stat. 5097;

Pub. L. 111-192, title II, §203(a)(1), June 25, 2010,
124 Stat. 1299.)
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REFERENCES IN TEXT

The Social Security Act, referred to in subsec. (b), is
act Aug. 14, 1935, ch. 531, 49 Stat. 620. Title II of the So-
cial Security Act is classified generally to subchapter
IT (§401 et seq.) of chapter 7 of Title 42, The Public
Health and Welfare. For complete classification of this
Act to the Code, see section 1305 of Title 42 and Tables.

The Railroad Retirement Act of 1937, referred to in
subsec. (b), is act Aug. 29, 1935, ch. 812, 49 Stat. 967, as
amended generally by act June 24, 1937, ch. 382, part I,
50 Stat. 307, and which was classified principally to sub-
chapter III (§228a et seq.) of chapter 9 of Title 45, Rail-
roads. The Railroad Retirement Act of 1937 was amend-
ed generally and redesignated the Railroad Retirement
Act of 1974 by Pub. L. 93-445, title I, Oct. 16, 1974, 88
Stat. 1305. The Railroad Retirement Act of 1974 is clas-
sified generally to subchapter IV (§231 et seq.) of chap-
ter 9 of Title 45. For complete classification of these
acts to the Code, see Tables.

This chapter, referred to in subsecs. (e)(4) and
(2)(5)(C)(1), was in the original ‘‘this Act’’, meaning
Pub. L. 93-406, known as the Employee Retirement In-
come Security Act of 1974. Titles I, III, and IV of such
Act are classified principally to this chapter. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 1001 of this title and
Tables.

AMENDMENTS
2010—Subsec. (2)(9)(D). Pub. L. 111-192, §203(a)(1),
added subpar. (D).
2008—Subsec. (2)(D)(B)({i). Pub. L. 110-458,

§101(c)(1)(B), substituted ‘‘an adjusted funding’’ for ‘‘a
funding”’.

Subsec. (g)(1)(C). Pub. L. 110458, §101(c)(1)(C), in-
serted ‘‘benefit’’ after ‘‘event’ in heading.

Subsec. (2)(3)(E). Pub. L. 110-458, §101(c)(1)(D), in-
serted concluding provisions.

Subsec. (g)(6)(A)(iv). Pub. L. 110-458, §101(c)(1)(E), in-
serted ‘‘adjusted’ before ‘‘funding”’.

Subsec. (2)(9)(C). Pub. L. 110-458, §101(c)(1)(F), in cl.
(i), struck out ‘‘without regard to this subparagraph
and” before ‘“‘without regard to the reduction’ and, in
cl. (iii), substituted ‘‘without regard to the reduction in
the value of assets under section 1083(f)(4) of this title”
for “without regard to this subparagraph’ and inserted
“‘beginning’’ before ‘‘after’ in two places.

Subsec. (g)(10), (11). Pub. L. 110-458, §101(c)(1)(G),
added par. (10) and redesignated former par. (10) as (11).

2006—Subsec. (e)(1). Pub. L. 109-280, §108(a)(9), for-
merly §107(a)(9), as renumbered by Pub. L. 111-192,
§202(a), substituted 1083(j)(4)”’ for 1082(d)” and
£1083(j)(4)(E)({)” for <“1082(e)(5)”’.

Subsec. (e)(3). Pub. L. 109-280, §108(a)(10), formerly
§107(a)(10), as renumbered by Pub. L. 111-192, §202(a),
substituted ‘‘section 1083(j)(3) of this title by reason of
section 1083(j)(4)(A) of this title” for ‘‘section 1082(e) of
this title by reason of paragraph (5)(A) thereof”.

Subsec. (f). Pub. L. 109-280, §410(b), substituted ‘‘sec-
tion 1350 of this title” for ‘‘subchapter III of this chap-
ter, the plan shall provide that’.

Subsec. (g). Pub. L. 109-280, §103(a), added subsec. (g).

1997—Subsec. (d)(4), (5). Pub. L. 105-34 added pars. (4)
and (5).

1994—Subsec. (e).
added subsec. (e).

Subsec. (f). Pub. L. 103-465, §776(c)(2), added subsec.
.

1989—Subsec. (a)(1). Pub. L. 101-239, §7894(c)(8), in-
serted ‘‘occurs’ before ‘‘the date’.

Subsec. (d)(2). Pub. L. 101-239, §7891(a)(1), substituted
“Internal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954, which for purposes of codification was
translated as ‘‘title 26 thus requiring no change in
text.

Subsec. ()(3)(I). Pub. L. 101-239, §7894(c)(9)(A), sub-
stituted ‘‘such Act’ for ‘‘such act’.

1986—Subsec. @EE)D). Pub. L. 99-514,
§1898(c)(7)(B)(iii), substituted ‘A’ for ‘“‘In the case of

Pub. L. 103-465, §761(a)(9(B){1),
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any payment before a participant has separated from
service, a’’ in introductory provisions and inserted ‘‘in
the case of any payment before a participant has sepa-
rated from service,” in subcl. (I).

Subsec. (A)B)E)(ii). Pub. L. 99-514, §1898(c)(T)(B)(iv),
amended cl. (ii) generally. Prior to amendment, cl. (ii)
read as follows: ‘‘For purposes of this subparagraph, the
term ‘earliest retirement age’ has the meaning given
such term by section 1055(h)(3) of this section, except
that in the case of any individual account plan, the ear-
liest retirement age shall be the date which is 10 years
before the normal retirement age.”

Subsec. (D)B)(F)(1). Pub. L. 99-514, §1898(c)(6)(B), in-
serted ‘‘(and any spouse of the participant shall not be
treated as a spouse of the participant for such pur-
poses)”’.

Subsec. (D)(3)(F)(ii). Pub. L. 99-514, §1898(c)(T)(B){),
inserted ‘‘surviving’’ before ‘‘former spouse’’.

Subsec. (A)(3)(G)(1)(X). Pub. L. 99-514, §1898(c)(7)(B)(ii),
substituted ‘‘each’ for ‘‘any other”.

Subsec. (A)B)(H)({). Pub. L. 99-514, §1898(c)(2)(B)(1),
substituted ‘‘shall separately account for the amounts
(hereinafter in this subparagraph referred to as the
‘segregated amounts’)” for ‘‘shall segregate in a sepa-
rate account in the plan or in an escrow account the
amounts’’.

Subsec. (DEHE)(I1), (iii). Pub. L.  99-514,
§1898(c)(2)(B)(ii), (iii), substituted ‘“‘the 18-month period
described in clause (v)”’ for ‘18 months’’ and ‘‘including
any interest’ for ‘“‘plus any interest”’.

Subsec. (A)(3)(H)(iv). Pub. L. 99-514, §1898(c)(2)(B)(iv),
inserted ‘‘described in clause (v)”’.

Subsec. (D)B)H)(v). Pub. L. 99-514, §1898(c)(2)(B)(V),
added cl. (v).

Subsec. (A)(3)(L). Pub. L. 99-514, §1898(c)(4)(B), added
subpar. (L) and redesignated former subpar. (L) as (N).

Subsec. (A)(3)(M). Pub. L. 99-514, §1898(c)(5), added
subpar. (M).

Subsec. (A)(3)(N). Pub. L. 99-514, §1898(c)(4)(B), redes-
ignated subpar. (L) as (N).

1984—Subsec. (d)(3). Pub. L. 98-397 added par. (3).

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 2006 AMENDMENT

Amendment by section 103(a) of Pub. L. 109-280 appli-
cable to plan years beginning after Dec. 31, 2007, with
collective bargaining exception, see section 103(c) of
Pub. L. 109-280, set out as a note under section 1021 of
this title.

Amendment by section 108(a)(9), (10) of Pub. L. 109-280
applicable to plan years beginning after 2007, see sec-
tion 108(e) of Pub. L. 109-280, set out as a note under
section 1021 of this title.

Pub. L. 109-280, title IV, §410(c), Aug. 17, 2006, 120
Stat. 935, provided that: ‘“The amendments made by
this section [amending this section and section 1350 of
this title] shall apply to distributions made after final
regulations implementing subsections (c) and (d) of sec-
tion 4050 of the Employee Retirement Income Security
Act of 1974 [29 U.S.C. 1350(c), (d)] (as added by sub-
section (a)), respectively, are prescribed.”’

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-34 applicable to judg-
ments, orders, and decrees issued, and settlement
agreements entered into, on or after Aug. 5, 1997, see
section 1502(c) of Pub. L. 105-34, set out as a note under
section 401 of Title 26, Internal Revenue Code.

EFFECTIVE DATE OF 1994 AMENDMENT

Section 761(b) of Pub. L. 103-465 provided that:
‘(1) IN GENERAL.—Except as provided in paragraph (2),
the amendments made by this section [amending this
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section and sections 1082, 1132, and 1301 of this title]
shall apply to plan years beginning after December 31,
1994.

‘“(2) CONTRIBUTING SPONSOR.—The amendment made
by subsection (a)(11) [amending section 1301 of this
title] shall be effective as if included in the Pension
Protection Act [Pub. L. 100-203, title IX, subtitle D,
part I, §§9302-9346].”

Section 776(e) of Pub. L. 103-465 provided that: ‘“The
provisions of this section [enacting section 1350 of this
title and amending this section and sections 1303, 1305,
and 1341 of this title and section 401 of Title 26, Internal
Revenue Code] shall be effective with respect to dis-
tributions that occur in plan years commencing after
final regulations implementing these provisions are
prescribed by the Pension Benefit Guaranty Corpora-
tion.” [Final implementing regulations were issued
Nov. 22, 1995, effective for distributions in plan years
beginning on or after Jan. 1, 1996. See 60 F.R. 61740.]

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by section 7891(a)(1) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if included in
the provision of the Tax Reform Act of 1986, Pub. L.
99-514, to which such amendment relates, see section
7891(f) of Pub. L. 101-239, set out as a note under section
1002 of this title.

Amendment by section 7894(c)(8) of Pub. L. 101-239 ef-
fective, except as otherwise provided, as if originally
included in the provision of the Employee Retirement
Income Security Act of 1974, Pub. L. 93-406, to which
such amendment relates, see section 7894(i) of Pub. L.
101-239, set out as a note under section 1002 of this title.

Section 7894(c)(9)(B) of Pub. L. 101-239 provided that:
“The amendment made by subparagraph (A) [amending
this section] shall take effect as if included in section
104 of the Retirement Equity Act of 1984 [Pub. L.
98-397].”

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-514 effective as if included
in the provision of the Retirement Equity Act of 1984,
Pub. L. 98-397, to which such amendment relates, ex-
cept as otherwise provided, see section 1898(j) of Pub. L.
99-514, set out as a note under section 401 of Title 26, In-
ternal Revenue Code.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-397 effective Jan. 1, 1985,
except as otherwise provided, see section 303(d) of Pub.
L. 98-397, set out as a note under section 1001 of this
title.

APPLICABILITY OF AMENDMENTS BY SUBTITLES A AND B
orF TITLE I oF PUB. L. 109-280

For special rules on applicability of amendments by
subtitles A (§§101-108) and B (§§111-116) of title I of Pub.
L. 109-280 to certain eligible cooperative plans, PBGC
settlement plans, and eligible government contractor
plans, see sections 104, 105, and 106 of Pub. L. 109-280,
set out as notes under section 401 of Title 26, Internal
Revenue Code.

PLAN AMENDMENTS NOT REQUIRED UNTIL
JANUARY 1, 1989

For provisions directing that if any amendments
made by subtitle A or subtitle C of title XI [§§1101-1147
and 1171-1177] or title XVIII [§§1800-1899A] of Pub. L.
99-514 require an amendment to any plan, such plan
amendment shall not be required to be made before the
first plan year beginning on or after Jan. 1, 1989, see
section 1140 of Pub. L. 99-514, set out as a note under
section 401 of Title 26, Internal Revenue Code.
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§1057. Repealed. Pub. L. 109-280, title I, § 108(d),
formerly §107(d), Aug. 17, 2006, 120 Stat. 820,
renumbered Pub. L. 111-192, title II, §202(a),
June 25, 2010, 124 Stat. 1297

Section, Pub. L. 93-406, title I, §207, Sept. 2, 1974, 88
Stat. 865, related to temporary variances from certain
vesting requirements.

EFFECTIVE DATE OF REPEAL

Repeal applicable to plan years beginning after 2007,
see section 108(e) of Pub. L. 109-280, set out as an Effec-
tive Date of 2006 Amendment note under section 1021 of
this title.

§1058. Mergers and consolidations of plans or
transfers of plan assets

A pension plan may not merge or consolidate
with, or transfer its assets or liabilities to, any
other plan after September 2, 1974, unless each
participant in the plan would (if the plan then
terminated) receive a benefit immediately after
the merger, consolidation, or transfer which is
equal to or greater than the benefit he would
have been entitled to receive immediately be-
fore the merger, consolidation, or transfer (if
the plan had then terminated). The preceding
sentence shall not apply to any transaction to
the extent that participants either before or
after the transaction are covered under a multi-
employer plan to which subchapter III of this
chapter applies.

(Pub. L. 93-406, title I, §208, Sept. 2, 1974, 88 Stat.
865; Pub. L. 96-364, title IV, §402(b)(1), Sept. 26,
1980, 94 Stat. 1299.)

AMENDMENTS

1980—Pub. L. 96-364 substituted provisions respecting
applicability of preceding sentence to transactions
under a covered multiemployer plan to which sub-
chapter III applies, for provisions relating to applica-
bility of paragraph to a multiemployer plan only to ex-
tent determined by Corporation.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-364 effective Sept. 26, 1980,
except as specifically provided, see section 1461(e) of
this title.

§1059. Recordkeeping and reporting require-
ments

(a)(1) Except as provided by paragraph (2)
every employer shall, in accordance with such
regulations as the Secretary may prescribe,
maintain records with respect to each of his em-
ployees sufficient to determine the benefits due
or which may become due to such employees.
The plan administrator shall make a report, in
such manner and at such time as may be pro-
vided in regulations prescribed by the Secretary,
to each employee who is a participant under the
plan and who—

(A) requests such report, in such manner and
at such time as may be provided in such regu-
lations,

(B) terminates his service with the em-
ployer, or

(C) has a 1-year break in service (as defined
in section 10563(b)(3)(A) of this title).

The employer shall furnish to the plan adminis-
trator the information necessary for the admin-
istrator to make the reports required by the pre-
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ceding sentence. Not more than one report shall
be required under subparagraph (A) in any 12-
month period. Not more than one report shall be
required under subparagraph (C) with respect to
consecutive 1-year breaks in service. The report
required under this paragraph shall be in the
same form, and contain the same information,
as periodic benefit statements under section
1025(a) of this title.

(2) If more than one employer adopts a plan,
each such employer shall furnish to the plan ad-
ministrator the information necessary for the
administrator to maintain the records, and
make the reports, required by paragraph (1).
Such administrator shall maintain the records,
and make the reports, required by paragraph (1).

(b) If any person who is required, under sub-
section (a) of this section, to furnish informa-
tion or maintain records for any plan year fails
to comply with such requirement, he shall pay
to the Secretary a civil penalty of $10 for each
employee with respect to whom such failure oc-
curs, unless it is shown that such failure is due
to reasonable cause.

(Pub. L. 93-406, title I, §209, Sept. 2, 1974, 88 Stat.
865; Pub. L. 110458, title I, §105(f), Dec. 23, 2008,
122 Stat. 5105.)

AMENDMENTS

2008—Subsec. (a)(1). Pub. L. 110458, §105(f)(1), in in-
troductory provisions, substituted ‘‘such regulations as
the Secretary may prescribe” for ‘‘regulations pre-
scribed by the Secretary’” and, in concluding provi-
sions, inserted last sentence and struck out former last
sentence which read as follows: ‘‘The report required
under this paragraph shall be sufficient to inform the
employee of his accrued benefits under the plan and the
percentage of such benefits which are nonforfeitable
under the plan.”

Subsec. (a)(2). Pub. L. 110-458, §105(f)(2), added par. (2)
and struck out former par. (2) which read as follows: ““If
more than one employer adopts a plan, each such em-
ployer shall, in accordance with regulations prescribed
by the Secretary, furnish to the plan administrator the
information necessary for the administrator to main-
tain the records and make the reports required by para-
graph (1). Such administrator shall maintain the
records and, to the extent provided under regulations
prescribed by the Secretary, make the reports, required
by paragraph (1).”

EFFECTIVE DATE OF 2008 AMENDMENT

Amendment by Pub. L. 110-458 effective as if included
in the provisions of Pub. L. 109-280 to which the amend-
ment relates, except as otherwise provided, see section
112 of Pub. L. 110-458, set out as a note under section 72
of Title 26, Internal Revenue Code.

REGULATIONS

Secretary authorized, effective Sept. 2, 1974, to pro-
mulgate regulations wherever provisions of this sub-
chapter call for the promulgation of regulations, see
section 1031 of this title.

§1060. Multiple employer plans and other special
rules

(a) Plan maintained by more than one employer

Notwithstanding any other provision of this
part or part 3, the following provisions of this
subsection shall apply to a plan maintained by
more than one employer:

(1) Section 1052 of this title shall be applied
as if all employees of each of the employers
were employed by a single employer.
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(2) Sections 10563 and 1054 of this title shall be
applied as if all such employers constituted a
single employer, except that the application of
any rules with respect to breaks in service
shall be made under regulations prescribed by
the Secretary.

(3) The minimum funding standard provided
by section 1082 of this title shall be deter-
mined as if all participants in the plan were
employed by a single employer.

(b) Maintenance of plan of predecessor employer

For purposes of this part and part 3—

(1) in any case in which the employer main-
tains a plan of a pred