
Page 410 TITLE 33—NAVIGATION AND NAVIGABLE WATERS § 1316 

populations and allowing recreational activities, those 
which could reasonably be expected to attain this level 
by 1977 or 1983, and those which could attain this level 
sooner, and submit this report to Congress on or before 
Jan. 1, 1974. 

AMENDMENTS 

1977—Subsec. (b)(1). Pub. L. 95–217, § 52(1), substituted 
‘‘April 1, 1975, and shall bring up to date by April 1, 
1976, and biennially thereafter’’ for ‘‘January 1, 1975, 
and shall bring up to date each year thereafter’’ in pro-
visions preceding subpar. (A). 

Subsec. (b)(2). Pub. L. 95–217, § 52(2), substituted ‘‘on 
or before October 1, 1975, and October 1, 1976, and bien-
nially thereafter’’ for ‘‘on or before October 1, 1975, and 
annually thereafter’’. 

§ 1316. National standards of performance 

(a) Definitions 

For purposes of this section: 
(1) The term ‘‘standard of performance’’ means 

a standard for the control of the discharge of 
pollutants which reflects the greatest degree of 
effluent reduction which the Administrator de-
termines to be achievable through application of 
the best available demonstrated control tech-
nology, processes, operating methods, or other 
alternatives, including, where practicable, a 
standard permitting no discharge of pollutants. 

(2) The term ‘‘new source’’ means any source, 
the construction of which is commenced after 
the publication of proposed regulations prescrib-
ing a standard of performance under this section 
which will be applicable to such source, if such 
standard is thereafter promulgated in accord-
ance with this section. 

(3) The term ‘‘source’’ means any building, 
structure, facility, or installation from which 
there is or may be the discharge of pollutants. 

(4) The term ‘‘owner or operator’’ means any 
person who owns, leases, operates, controls, or 
supervises a source. 

(5) The term ‘‘construction’’ means any place-
ment, assembly, or installation of facilities or 
equipment (including contractual obligations to 
purchase such facilities or equipment) at the 
premises where such equipment will be used, in-
cluding preparation work at such premises. 

(b) Categories of sources; Federal standards of 
performance for new sources 

(1)(A) The Administrator shall, within ninety 
days after October 18, 1972, publish (and from 
time to time thereafter shall revise) a list of 
categories of sources, which shall, at the mini-
mum, include: 

pulp and paper mills; 
paperboard, builders paper and board mills; 
meat product and rendering processing; 
dairy product processing; 
grain mills; 
canned and preserved fruits and vegetables 

processing; 
canned and preserved seafood processing; 
sugar processing; 
textile mills; 
cement manufacturing; 
feedlots; 
electroplating; 
organic chemicals manufacturing; 
inorganic chemicals manufacturing; 
plastic and synthetic materials manufactur-

ing; 

soap and detergent manufacturing; 
fertilizer manufacturing; 
petroleum refining; 
iron and steel manufacturing; 
nonferrous metals manufacturing; 
phosphate manufacturing; 
steam electric powerplants; 
ferroalloy manufacturing; 
leather tanning and finishing; 
glass and asbestos manufacturing; 
rubber processing; and 
timber products processing. 

(B) As soon as practicable, but in no case more 
than one year, after a category of sources is in-
cluded in a list under subparagraph (A) of this 
paragraph, the Administrator shall propose and 
publish regulations establishing Federal stand-
ards of performance for new sources within such 
category. The Administrator shall afford inter-
ested persons an opportunity for written com-
ment on such proposed regulations. After con-
sidering such comments, he shall promulgate, 
within one hundred and twenty days after publi-
cation of such proposed regulations, such stand-
ards with such adjustments as he deems appro-
priate. The Administrator shall, from time to 
time, as technology and alternatives change, re-
vise such standards following the procedure re-
quired by this subsection for promulgation of 
such standards. Standards of performance, or re-
visions thereof, shall become effective upon pro-
mulgation. In establishing or revising Federal 
standards of performance for new sources under 
this section, the Administrator shall take into 
consideration the cost of achieving such effluent 
reduction, and any non-water quality, environ-
mental impact and energy requirements. 

(2) The Administrator may distinguish among 
classes, types, and sizes within categories of new 
sources for the purpose of establishing such 
standards and shall consider the type of process 
employed (including whether batch or continu-
ous). 

(3) The provisions of this section shall apply to 
any new source owned or operated by the United 
States. 

(c) State enforcement of standards of perform-
ance 

Each State may develop and submit to the Ad-
ministrator a procedure under State law for ap-
plying and enforcing standards of performance 
for new sources located in such State. If the Ad-
ministrator finds that the procedure and the law 
of any State require the application and enforce-
ment of standards of performance to at least the 
same extent as required by this section, such 
State is authorized to apply and enforce such 
standards of performance (except with respect to 
new sources owned or operated by the United 
States). 

(d) Protection from more stringent standards 

Notwithstanding any other provision of this 
chapter, any point source the construction of 
which is commenced after October 18, 1972, and 
which is so constructed as to meet all applicable 
standards of performance shall not be subject to 
any more stringent standard of performance 
during a ten-year period beginning on the date 
of completion of such construction or during the 
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period of depreciation or amortization of such 
facility for the purposes of section 167 or 169 (or 
both) of title 26 whichever period ends first. 

(e) Illegality of operation of new sources in viola-
tion of applicable standards of performance 

After the effective date of standards of per-
formance promulgated under this section, it 
shall be unlawful for any owner or operator of 
any new source to operate such source in viola-
tion of any standard of performance applicable 
to such source. 

(June 30, 1948, ch. 758, title III, § 306, as added 
Pub. L. 92–500, § 2, Oct. 18, 1972, 86 Stat. 854.) 

DISCHARGES FROM POINT SOURCES IN UNITED STATES 
VIRGIN ISLANDS ATTRIBUTABLE TO MANUFACTURE OF 
RUM; EXEMPTION; CONDITIONS 

Discharges from point sources in the United States 
Virgin Islands in existence on Aug. 5, 1983, attributable 
to the manufacture of rum not to be subject to the re-
quirements of this section under certain conditions, see 
section 214(g) of Pub. L. 98–67, set out as a note under 
section 1311 of this title. 

§ 1317. Toxic and pretreatment effluent stand-
ards 

(a) Toxic pollutant list; revision; hearing; pro-
mulgation of standards; effective date; con-
sultation 

(1) On and after December 27, 1977, the list of 
toxic pollutants or combination of pollutants 
subject to this chapter shall consist of those 
toxic pollutants listed in table 1 of Committee 
Print Numbered 95–30 of the Committee on Pub-
lic Works and Transportation of the House of 
Representatives, and the Administrator shall 
publish, not later than the thirtieth day after 
December 27, 1977, that list. From time to time 
thereafter, the Administrator may revise such 
list and the Administrator is authorized to add 
to or remove from such list any pollutant. The 
Administrator in publishing any revised list, in-
cluding the addition or removal of any pollutant 
from such list, shall take into account toxicity 
of the pollutant, its persistence, degradability, 
the usual or potential presence of the affected 
organisms in any waters, the importance of the 
affected organisms, and the nature and extent of 
the effect of the toxic pollutant on such orga-
nisms. A determination of the Administrator 
under this paragraph shall be final except that 
if, on judicial review, such determination was 
based on arbitrary and capricious action of the 
Administrator, the Administrator shall make a 
redetermination. 

(2) Each toxic pollutant listed in accordance 
with paragraph (1) of this subsection shall be 
subject to effluent limitations resulting from 
the application of the best available technology 
economically achievable for the applicable cat-
egory or class of point sources established in ac-
cordance with sections 1311(b)(2)(A) and 
1314(b)(2) of this title. The Administrator, in his 
discretion, may publish in the Federal Register 
a proposed effluent standard (which may include 
a prohibition) establishing requirements for a 
toxic pollutant which, if an effluent limitation 
is applicable to a class or category of point 
sources, shall be applicable to such category or 
class only if such standard imposes more strin-

gent requirements. Such published effluent 
standard (or prohibition) shall take into account 
the toxicity of the pollutant, its persistence, de-
gradability, the usual or potential presence of 
the affected organisms in any waters, the impor-
tance of the affected organisms and the nature 
and extent of the effect of the toxic pollutant on 
such organisms, and the extent to which effec-
tive control is being or may be achieved under 
other regulatory authority. The Administrator 
shall allow a period of not less than sixty days 
following publication of any such proposed efflu-
ent standard (or prohibition) for written com-
ment by interested persons on such proposed 
standard. In addition, if within thirty days of 
publication of any such proposed effluent stand-
ard (or prohibition) any interested person so re-
quests, the Administrator shall hold a public 
hearing in connection therewith. Such a public 
hearing shall provide an opportunity for oral 
and written presentations, such cross-examina-
tion as the Administrator determines is appro-
priate on disputed issues of material fact, and 
the transcription of a verbatim record which 
shall be available to the public. After consider-
ation of such comments and any information 
and material presented at any public hearing 
held on such proposed standard or prohibition, 
the Administrator shall promulgate such stand-
ard (or prohibition) with such modification as 
the Administrator finds are justified. Such pro-
mulgation by the Administrator shall be made 
within two hundred and seventy days after pub-
lication of proposed standard (or prohibition). 
Such standard (or prohibition) shall be final ex-
cept that if, on judicial review, such standard 
was not based on substantial evidence, the Ad-
ministrator shall promulgate a revised standard. 
Effluent limitations shall be established in ac-
cordance with sections 1311(b)(2)(A) and 
1314(b)(2) of this title for every toxic pollutant 
referred to in table 1 of Committee Print Num-
bered 95–30 of the Committee on Public Works 
and Transportation of the House of Representa-
tives as soon as practicable after December 27, 
1977, but no later than July 1, 1980. Such effluent 
limitations or effluent standards (or prohibi-
tions) shall be established for every other toxic 
pollutant listed under paragraph (1) of this sub-
section as soon as practicable after it is so list-
ed. 

(3) Each such effluent standard (or prohibi-
tion) shall be reviewed and, if appropriate, re-
vised at least every three years. 

(4) Any effluent standard promulgated under 
this section shall be at that level which the Ad-
ministrator determines provides an ample mar-
gin of safety. 

(5) When proposing or promulgating any efflu-
ent standard (or prohibition) under this section, 
the Administrator shall designate the category 
or categories of sources to which the effluent 
standard (or prohibition) shall apply. Any dis-
posal of dredged material may be included in 
such a category of sources after consultation 
with the Secretary of the Army. 

(6) Any effluent standard (or prohibition) es-
tablished pursuant to this section shall take ef-
fect on such date or dates as specified in the 
order promulgating such standard, but in no 
case, more than one year from the date of such 
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