
Page 27 TITLE 38—VETERANS’ BENEFITS § 105 

the end of the one-year period beginning on the date of 
the enactment of the Veterans Benefits Act of 2003 
[Dec. 16, 2003].’’ 

LIMITATION ON PAYMENTS 

Pub. L. 106–117, title V, § 502(d), Nov. 30, 1999, 113 Stat. 
1574, provided that: ‘‘No payment may be made to a 
person by reason of paragraphs (2) and (3) of section 
103(d) of title 38, United States Code, as added by sub-
section (a), for any period before the effective date 
specified in subsection (c) [set out as an Effective Date 
of 1999 Amendment note above].’’ 

APPLICABILITY OF AMENDMENTS 

Pub. L. 102–568, title I, § 103, Oct. 29, 1992, 106 Stat. 
4322, provided that: 

‘‘(a) EXCEPTION.—The amendments made by section 
8004 of the Omnibus Budget Reconciliation Act of 1990 
(105 Stat. 424) [Pub. L. 101–508, 104 Stat. 1388–343, amend-
ing this section] shall not apply to any case in which 
a legal proceeding to terminate an existing marital re-
lationship was commenced before November 1, 1990, by 
an individual described in subsection (b) if that pro-
ceeding directly resulted in the termination of such 
marriage. 

‘‘(b) COVERED INDIVIDUALS.—An individual referred to 
in subsection (a) is an individual who, but for the mari-
tal relationship referred to in subsection (a), would be 
considered to be the surviving spouse of a veteran.’’ 

Pub. L. 102–86, title V, § 502, Aug. 14, 1991, 105 Stat. 424, 
provided that: ‘‘The amendments made by section 8004 
of the Omnibus Budget Reconciliation Act of 1990 (Pub-
lic Law 101–508) [amending this section] shall not apply 
with respect to any individual who on October 31, 1990, 
was a surviving spouse or child within the meaning of 
title 38, United States Code, unless after that date that 
individual (1) marries, or (2) in the case of a surviving 
spouse, begins to live with another person while hold-
ing himself or herself out openly to the public as that 
person’s spouse.’’ 

REINSTATEMENT OF BENEFITS SUBSEQUENT TO TERMI-
NATION OF RELATIONSHIP OR CONDUCT RESTRICTING 
PAYMENT OF BENEFITS; EFFECTIVE DATE OF AWARD 

Section 5 of Pub. L. 91–376, effective January 1, 1971, 
provided that: 

‘‘(a) If a widow terminates a relationship or conduct 
which resulted in imposition of a prior restriction on 
payment of benefits, in the nature of inference or pre-
sumption of remarriage, or relating to open and notori-
ous adulterous cohabitation or similar conduct, she 
shall not be denied any benefits by the Veterans’ Ad-
ministration, other than insurance, solely because of 
such prior relationship or conduct. 

‘‘(b) The effective date of an award of benefits result-
ing from enactment of subsection (a) of this section 
shall not be earlier than the date of receipt of applica-
tion therefor, filed after termination of the particular 
relationship or conduct and after December 31, 1970.’’ 

§ 104. Approval of educational institutions 

(a) For the purpose of determining whether or 
not benefits are payable under this title (except 
chapter 35 of this title) for a child over the age 
of eighteen years and under the age of twenty- 
three years who is attending a school, college, 
academy, seminary, technical institute, univer-
sity, or other educational institution, the Sec-
retary may approve or disapprove such edu-
cational institutions. 

(b) The Secretary may not approve an edu-
cational institution under this section unless 
such institution has agreed to report to the Sec-
retary the termination of attendance of any 
child. If any educational institution fails to re-
port any such termination promptly, the ap-
proval of the Secretary shall be withdrawn. 

(Pub. L. 85–857, Sept. 2, 1958, 72 Stat. 1110; Pub. 
L. 91–24, § 1(c), June 11, 1969, 83 Stat. 33; Pub. L. 
99–576, title VII, § 701(3), Oct. 28, 1986, 100 Stat. 
3290; Pub. L. 102–83, § 4(b)(1), (2)(E), Aug. 6, 1991, 
105 Stat. 404, 405.) 

AMENDMENTS 

1991—Pub. L. 102–83 substituted ‘‘Secretary’’ for ‘‘Ad-
ministrator’’ wherever appearing. 

1986—Subsec. (b). Pub. L. 99–576 substituted ‘‘report 
to the Administrator’’ for ‘‘report to him’’. 

1969—Subsec. (a). Pub. L. 91–24 substituted ‘‘the age of 
twenty-three years’’ for ‘‘the age of twenty-one years’’. 

§ 105. Line of duty and misconduct 

(a) An injury or disease incurred during active 
military, naval, or air service will be deemed to 
have been incurred in line of duty and not the 
result of the veteran’s own misconduct when the 
person on whose account benefits are claimed 
was, at the time the injury was suffered or dis-
ease contracted, in active military, naval, or air 
service, whether on active duty or on authorized 
leave, unless such injury or disease was a result 
of the person’s own willful misconduct or abuse 
of alcohol or drugs. Venereal disease shall not be 
presumed to be due to willful misconduct if the 
person in service complies with the regulations 
of the appropriate service department requiring 
the person to report and receive treatment for 
such disease. 

(b) The requirement for line of duty will not 
be met if it appears that at the time the injury 
was suffered or disease contracted the person on 
whose account benefits are claimed (1) was 
avoiding duty by deserting the service or by ab-
senting himself or herself without leave materi-
ally interfering with the performance of mili-
tary duties; (2) was confined under sentence of 
court-martial involving an unremitted dishonor-
able discharge; or (3) was confined under sen-
tence of a civil court for a felony (as determined 
under the laws of the jurisdiction where the per-
son was convicted by such court). 

(c) For the purposes of any provision relating 
to the extension of a delimiting period under 
any education-benefit or rehabilitation program 
administered by the Secretary, the disabling ef-
fects of chronic alcoholism shall not be consid-
ered to be the result of willful misconduct. 

(Pub. L. 85–857, Sept. 2, 1958, 72 Stat. 1110; Pub. 
L. 99–576, title VII, § 701(4), Oct. 28, 1986, 100 Stat. 
3290; Pub. L. 100–689, title I, § 109, Nov. 18, 1988, 
102 Stat. 4170; Pub. L. 101–508, title VIII, 
§ 8052(a)(1), Nov. 5, 1990, 104 Stat. 1388–351; Pub. L. 
102–83, § 4(a)(1), Aug. 6, 1991, 105 Stat. 403.) 

AMENDMENTS 

1991—Subsec. (c). Pub. L. 102–83 substituted ‘‘adminis-
tered by the Secretary’’ for ‘‘administered by the Vet-
erans’ Administration’’. 

1990—Subsec. (a). Pub. L. 101–508 substituted ‘‘a result 
of the person’s own willful misconduct or abuse of alco-
hol or drugs’’ for ‘‘the result of the person’s own willful 
misconduct’’. 

1988—Subsec. (c). Pub. L. 100–689 added subsec. (c). 
1986—Subsec. (a). Pub. L. 99–576, § 701(4)(A), sub-

stituted ‘‘result of the person’s’’ for ‘‘result of his’’ and 
‘‘requiring the person’’ for ‘‘requiring him’’. 

Subsec. (b)(1). Pub. L. 99–576, § 701(4)(B), substituted 
‘‘service or by absenting himself or herself’’ for ‘‘serv-
ice, or by absenting himself’’. 
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EFFECTIVE DATE OF 1990 AMENDMENT 

Section 8052(b) of Pub. L. 101–508 provided that: ‘‘The 
amendments made by subsection (a) [amending this 
section and sections 310 and 331 [now 1110 and 1131] of 
this title] shall take effect with respect to claims filed 
after October 31, 1990.’’ 

§ 106. Certain service deemed to be active service 

(a)(1) Service as a member of the Women’s 
Army Auxiliary Corps for ninety days or more 
by any woman who before October 1, 1943, was 
honorably discharged for disability incurred or 
aggravated in line of duty which rendered her 
physically unfit to perform further service in 
the Women’s Army Auxiliary Corps or the Wom-
en’s Army Corps shall be considered active duty 
for the purposes of all laws administered by the 
Secretary. 

(2) Any person entitled to compensation or 
pension by reason of this subsection and to em-
ployees’ compensation based upon the same 
service under subchapter I of chapter 81 of title 
5 must elect which benefit she will receive. 

(b) Any person— 
(1) who has applied for enlistment or enroll-

ment in the active military, naval, or air serv-
ice and has been provisionally accepted and di-
rected or ordered to report to a place for final 
acceptance into such service; or 

(2) who has been selected or drafted for serv-
ice in the Armed Forces and has reported pur-
suant to the call of the person’s local draft 
board and before rejection; or 

(3) who has been called into the Federal 
service as a member of the National Guard, 
but has not been enrolled for the Federal serv-
ice; and 

who has suffered an injury or contracted a dis-
ease in line of duty while en route to or from, or 
at, a place for final acceptance or entry upon ac-
tive duty, will, for the purposes of chapters 11, 
13, 19, 21, 31, and 39 of this title, and for purposes 
of determining service-connection of a disability 
under chapter 17 of this title, be considered to 
have been on active duty and to have incurred 
such disability in the active military, naval, or 
air service. 

(c) For the purposes of this title, an individual 
discharged or released from a period of active 
duty shall be deemed to have continued on ac-
tive duty during the period of time immediately 
following the date of such discharge or release 
from such duty determined by the Secretary 
concerned to have been required for that indi-
vidual to proceed to that individual’s home by 
the most direct route, and in any event that in-
dividual shall be deemed to have continued on 
active duty until midnight of the date of such 
discharge or release. 

(d)(1) For the purposes of this title, any indi-
vidual— 

(A) who, when authorized or required by 
competent authority, assumes an obligation 
to perform active duty for training or inactive 
duty training; and 

(B) who is disabled or dies from an injury or 
covered disease incurred while proceeding di-
rectly to or returning directly from such ac-
tive duty for training or inactive duty train-
ing, as the case may be; 

shall be deemed to have been on active duty for 
training or inactive duty training, as the case 
may be, at the time such injury or covered dis-
ease was incurred. 

(2) In determining whether or not such indi-
vidual was so authorized or required to perform 
such duty, and whether or not such individual 
was disabled or died from injury or covered dis-
ease so incurred, the Secretary shall take into 
account the hour on which such individual 
began so to proceed or to return; the hour on 
which such individual was scheduled to arrive 
for, or on which such individual ceased to per-
form, such duty; the method of travel employed; 
the itinerary; the manner in which the travel 
was performed; and the immediate cause of dis-
ability or death. 

(3) Whenever any claim is filed alleging that 
the claimant is entitled to benefits by reason of 
this subsection, the burden of proof shall be on 
the claimant. 

(4) For purposes of this subsection, the term 
‘‘covered disease’’ means any of the following: 

(A) Acute myocardial infarction. 
(B) A cardiac arrest. 
(C) A cerebrovascular accident. 

(e) Each person who has incurred a disability 
as a result of an injury or disease described in 
subsection (b) shall be entitled to the same 
rights, privileges, and benefits under title 5 as a 
preference eligible described in section 2108(3)(C) 
of title 5. 

(f) Service as a member of the Alaska Terri-
torial Guard during World War II of any individ-
ual who was honorably discharged therefrom 
under section 8147 of the Department of Defense 
Appropriations Act, 2001, shall be considered ac-
tive duty for purposes of all laws administered 
by the Secretary. 

(Pub. L. 85–857, Sept. 2, 1958, 72 Stat. 1110; Pub. 
L. 87–102, § 1, July 21, 1961, 75 Stat. 219; Pub. L. 
88–616, Oct. 2, 1964, 78 Stat. 994; Pub. L. 89–311, § 5, 
Oct. 31, 1965, 79 Stat. 1156; Pub. L. 97–295, § 4(3), 
Oct. 12, 1982, 96 Stat. 1305; Pub. L. 99–576, title 
VII, § 701(5), Oct. 28, 1986, 100 Stat. 3291; Pub. L. 
102–83, § 4(a)(1), (b)(1), (2)(E), Aug. 6, 1991, 105 
Stat. 403–405; Pub. L. 106–259, title VIII, § 8147(a), 
Aug. 9, 2000, 114 Stat. 705; Pub. L. 106–419, title 
III, § 301(b), Nov. 1, 2000, 114 Stat. 1852.) 

REFERENCES IN TEXT 

Section 8147 of the Department of Defense Appropria-
tions Act, 2001, referred to in subsec. (f), is section 8147 
of Pub. L. 106–259, which amended this section and en-
acted provisions set out as a note below. 

AMENDMENTS 

2000—Subsec. (d). Pub. L. 106–419 designated first sen-
tence as par. (1), redesignated former pars. (1) and (2) as 
subpars. (A) and (B), respectively, of par. (1), and in-
serted ‘‘or covered disease’’ after ‘‘injury’’ in subpar. 
(B) and in concluding provisions, designated second 
sentence as par. (2) and inserted ‘‘or covered disease’’ 
after ‘‘injury’’, designated third sentence as par. (3), 
and added par. (4). 

Subsec. (f). Pub. L. 106–259 added subsec. (f). 
1991—Subsec. (a)(1). Pub. L. 102–83, § 4(a)(1), sub-

stituted ‘‘administered by the Secretary’’ for ‘‘adminis-
tered by the Veterans’ Administration’’. 

Subsec. (d). Pub. L. 102–83, § 4(b)(1), (2)(E), substituted 
‘‘Secretary’’ for ‘‘Administrator’’ in concluding provi-
sions. 
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