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as health information exchanges and regional
health information organizations, an examina-
tion of the extent to which such best practices
are successful with respect to the quality of the
resulting health care provided to the individual
and with respect to the ability of the health
care provider to manage such best practices, and
an examination of the use of electronic informed
consent for disclosing protected health informa-
tion for treatment, payment, and health care
operations.

(e) Report required

Not later than 5 years after February 17, 2009,
the Government Accountability Office shall sub-
mit to Congress and the Secretary of Health and
Human Services a report on the impact of any of
the provisions of this Act on health insurance
premiums, overall health care costs, adoption of
electronic health records by providers, and re-
duction in medical errors and other quality im-
provements.

(f) Study

The Secretary shall study the definition of
“‘psychotherapy notes’ in section 164.501 of title
45, Code of Federal Regulations, with regard to
including test data that is related to direct re-
sponses, scores, items, forms, protocols, manu-
als, or other materials that are part of a mental
health evaluation, as determined by the mental
health professional providing treatment or eval-
uation in such definitions and may, based on
such study, issue regulations to revise such defi-
nition.

(Pub. L. 111-5, div. A, title XIII, §13424, Feb. 17,
2009, 123 Stat. 276.)

REFERENCES IN TEXT

This subchapter, referred to in subsec. (a)(1), was in
the original ‘‘this subtitle’’, meaning subtitle D (§13400
et seq.) of title XIII of div. A of Pub. L. 111-5, Feb. 17,
2009, 123 Stat. 2568, which is classified principally to this
subchapter. For complete classification of subtitle D to
the Code, see Tables.

This Act, referred to in subsec. (e), means div. A of
Pub. L. 111-5, Feb. 17, 2009, 123 Stat. 116, see section 4
of Pub. L. 111-5, set out as a note under section 1 of
Title 1, General Provisions. For complete classification
of div. A to the Code, see Tables.
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SUBCHAPTER I—IMMEDIATE ACTIONS TO
PRESERVE AND EXPAND COVERAGE

§18001. Immediate access to insurance for unin-
sured individuals with a preexisting condi-
tion

(a) In general

Not later than 90 days after March 23, 2010, the
Secretary shall establish a temporary high risk
health insurance pool program to provide health
insurance coverage for eligible individuals dur-
ing the period beginning on the date on which
such program is established and ending on Janu-
ary 1, 2014.

(b) Administration
(1) In general

The Secretary may carry out the program
under this section directly or through con-
tracts to eligible entities.

(2) Eligible entities

To be eligible for a contract under paragraph
(1), an entity shall—

(A) be a State or nonprofit private entity;

(B) submit to the Secretary an application
at such time, in such manner, and contain-
ing such information as the Secretary may
require; and

(C) agree to utilize contract funding to es-
tablish and administer a qualified high risk
pool for eligible individuals.

(3) Maintenance of effort

To be eligible to enter into a contract with
the Secretary under this subsection, a State
shall agree not to reduce the annual amount
the State expended for the operation of one or
more State high risk pools during the year
preceding the year in which such contract is
entered into.

(¢) Qualified high risk pool
(1) In general

Amounts made available under this section
shall be used to establish a qualified high risk
pool that meets the requirements of paragraph
(2).

(2) Requirements

A qualified high risk pool meets the require-
ments of this paragraph if such pool—

(A) provides to all eligible individuals
health insurance coverage that does not im-
pose any preexisting condition exclusion
with respect to such coverage;

(B) provides health insurance coverage—

(i) in which the issuer’s share of the
total allowed costs of benefits provided
under such coverage is not less than 65 per-
cent of such costs; and

(ii) that has an out of pocket limit not
greater than the applicable amount de-
scribed in section 223(c)(2) of title 26 for
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the year involved, except that the Sec-
retary may modify such limit if necessary
to ensure the pool meets the actuarial
value limit under clause (i);

(C) ensures that with respect to the pre-
mium rate charged for health insurance cov-
erage offered to eligible individuals through
the high risk pool, such rate shall—

(i) except as provided in clause (ii), vary
only as provided for under section 300gg of
this title (as amended by this Act and not-
withstanding the date on which such
amendments take effect);

(ii) vary on the basis of age by a factor
of not greater than 4 to 1; and

(iii) be established at a standard rate for
a standard population; and

(D) meets any other requirements deter-
mined appropriate by the Secretary.

(d) Eligible individual

An individual shall be deemed to be an eligible
individual for purposes of this section if such in-
dividual—

(1) is a citizen or national of the United
States or is lawfully present in the United
States (as determined in accordance with sec-
tion 18081 of this title);

(2) has not been covered under creditable
coverage (as defined in section 300gg(c)(1) of
this title as in effect on March 23, 2010) during
the 6-month period prior to the date on which
such individual is applying for coverage
through the high risk pool; and

(3) has a pre-existing condition, as deter-
mined in a manner consistent with guidance
issued by the Secretary.

(e) Protection against dumping risk by insurers

(1) In general

The Secretary shall establish criteria for de-
termining whether health insurance issuers
and employment-based health plans have dis-
couraged an individual from remaining en-
rolled in prior coverage based on that individ-
ual’s health status.

(2) Sanctions

An issuer or employment-based health plan
shall be responsible for reimbursing the pro-
gram under this section for the medical ex-
penses incurred by the program for an individ-
ual who, based on criteria established by the
Secretary, the Secretary finds was encouraged
by the issuer to disenroll from health benefits
coverage prior to enrolling in coverage
through the program. The criteria shall in-
clude at least the following circumstances:

(A) In the case of prior coverage obtained
through an employer, the provision by the
employer, group health plan, or the issuer of
money or other financial consideration for
disenrolling from the coverage.

(B) In the case of prior coverage obtained
directly from an issuer or under an employ-
ment-based health plan—

(i) the provision by the issuer or plan of
money or other financial consideration for
disenrolling from the coverage; or

(ii) in the case of an individual whose
premium for the prior coverage exceeded
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the premium required by the program (ad-
justed based on the age factors applied to
the prior coverage)—

(I) the prior coverage is a policy that is
no longer being actively marketed (as
defined by the Secretary) by the issuer;
or

(IT) the prior coverage is a policy for
which duration of coverage form?! issue
or health status are factors that can be
considered in determining premiums at
renewal.

(3) Construction

Nothing in this subsection shall be con-
strued as constituting exclusive remedies for
violations of criteria established under para-
graph (1) or as preventing States from apply-
ing or enforcing such paragraph or other pro-
visions under law with respect to health insur-
ance issuers.

(f) Oversight

The Secretary shall establish—

(1) an appeals process to enable individuals
to appeal a determination under this section;
and

(2) procedures to protect against waste,
fraud, and abuse.

(g) Funding; termination of authority
(1) In general

There is appropriated to the Secretary, out
of any moneys in the Treasury not otherwise
appropriated, $5,000,000,000 to pay claims
against (and the administrative costs of) the
high risk pool under this section that are in
excess of the amount of premiums collected
from eligible individuals enrolled in the high
risk pool. Such funds shall be available with-
out fiscal year limitation.

(2) Insufficient funds

If the Secretary estimates for any fiscal
year that the aggregate amounts available for
the payment of the expenses of the high risk
pool will be less than the actual amount of
such expenses, the Secretary shall make such
adjustments as are necessary to eliminate
such deficit.

(3) Termination of authority

(A) In general

Except as provided in subparagraph (B),
coverage of eligible individuals under a high
risk pool in a State shall terminate on Janu-
ary 1, 2014.

(B) Transition to Exchange

The Secretary shall develop procedures to
provide for the transition of eligible individ-
uals enrolled in health insurance coverage
offered through a high risk pool established
under this section into qualified health
plans offered through an Exchange. Such
procedures shall ensure that there is no
lapse in coverage with respect to the individ-
ual and may extend coverage after the ter-
mination of the risk pool involved, if the
Secretary determines necessary to avoid
such a lapse.

180 in original. Probably should be “from’.
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(4) Limitations

The Secretary has the authority to stop tak-
ing applications for participation in the pro-
gram under this section to comply with the
funding limitation provided for in paragraph
(D).

(5) Relation to State laws

The standards established under this section
shall supersede any State law or regulation
(other than State licensing laws or State laws
relating to plan solvency) with respect to
qualified high risk pools which are established
in accordance with this section.

(Pub. L. 111-148, title I, §1101, Mar. 23, 2010, 124
Stat. 141.)

REFERENCES IN TEXT

This Act, referred to in subsec. (¢)(2)(C)(i), is Pub. L.
111-148, Mar. 23, 2010, 124 Stat. 119, known as the Pa-
tient Protection and Affordable Care Act. For complete
classification of this Act to the Code, see Short Title
note set out below and Tables.

The date on which such amendments take effect, re-
ferred to in subsec. (¢)(2)(C)(i), is the date on which the
amendments by Pub. L. 111-148 to section 300gg of this
title take effect, which is Jan. 1, 2014. See section 1255
of Pub. L. 111-148, set out as an Effective Date note
under section 300gg of this title.

SHORT TITLE

Pub. L. 111-148, §1(a), Mar. 23, 2010, 124 Stat. 119, pro-
vided that: ‘“This Act [see Tables for classification]
may be cited as the ‘Patient Protection and Affordable
Care Act’.”

§ 18002. Reinsurance for early retirees

(a) Administration
(1) In general

Not later than 90 days after March 23, 2010,
the Secretary shall establish a temporary re-
insurance program to provide reimbursement
to participating employment-based plans for a
portion of the cost of providing health insur-
ance coverage to early retirees (and to the eli-
gible spouses, surviving spouses, and depend-
ents of such retirees) during the period begin-
ning on the date on which such program is es-
tablished and ending on January 1, 2014.

(2) Reference
In this section:
(A) Health benefits

The term ‘‘health benefits’> means medi-
cal, surgical, hospital, prescription drug, and
such other benefits as shall be determined
by the Secretary, whether self-funded, or de-
livered through the purchase of insurance or
otherwise.

(B) Employment-based plan

The term ‘‘employment-based plan’ means
a group benefits plan providing health bene-
fits that—

(1) is—

(ID) maintained by one or more current
or former employers (including without
limitation any State or local govern-
ment or political subdivision thereof or
any agency or instrumentality of any of
the foregoing), employee organization, a
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voluntary employees’ beneficiary asso-
ciation, or a committee or board of indi-
viduals appointed to administer such
plan; or

(IT) a multiemployer plan (as defined in
section 1002(37) of title 29); and

(ii) provides health benefits to early re-
tirees.

(C) Early retirees

The term ‘‘early retirees” means individ-
uals who are age 55 and older but are not eli-
gible for coverage under title XVIII of the
Social Security Act [42 U.S.C. 1395 et seq.],
and who are not active employees of an em-
ployer maintaining, or currently contribut-
ing to, the employment-based plan or of any
employer that has made substantial con-
tributions to fund such plan.

(b) Participation

(1) Employment-based plan eligibility

A participating employment-based plan is an
employment-based plan that—

(A) meets the requirements of paragraph
(2) with respect to health benefits provided
under the plan; and

(B) submits to the Secretary an applica-
tion for participation in the program, at
such time, in such manner, and containing
such information as the Secretary shall re-
quire.

(2) Employment-based health benefits

An employment-based plan meets the re-
quirements of this paragraph if the plan—

(A) implements programs and procedures
to generate cost-savings with respect to par-
ticipants with chronic and high-cost condi-
tions;

(B) provides documentation of the actual
cost of medical claims involved; and

(C) is certified by the Secretary.

(c) Payments
(1) Submission of claims
(A) In general

A participating employment-based plan
shall submit claims for reimbursement to
the Secretary which shall contain docu-
mentation of the actual costs of the items
and services for which each claim is being
submitted.

(B) Basis for claims

Claims submitted under subparagraph (A)
shall be based on the actual amount ex-
pended by the participating employment-
based plan involved within the plan year for
the health benefits provided to an early re-
tiree or the spouse, surviving spouse, or de-
pendent of such retiree. In determining the
amount of a claim for purposes of this sub-
section, the participating employment-based
plan shall take into account any negotiated
price concessions (such as discounts, direct
or indirect subsidies, rebates, and direct or
indirect remunerations) obtained by such
plan with respect to such health benefit. For
purposes of determining the amount of any
such claim, the costs paid by the early re-
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tiree or the retiree’s spouse, surviving
spouse, or dependent in the form of deduct-
ibles, co-payments, or co-insurance shall be
included in the amounts paid by the partici-
pating employment-based plan.

(2) Program payments

If the Secretary determines that a partici-
pating employment-based plan has submitted
a valid claim under paragraph (1), the Sec-
retary shall reimburse such plan for 80 percent
of that portion of the costs attributable to
such claim that exceed $15,000, subject to the
limits contained in paragraph (3).

(3) Limit

To be eligible for reimbursement under the
program, a claim submitted by a participating
employment-based plan shall not be less than
$15,000 nor greater than $90,000. Such amounts
shall be adjusted each fiscal year based on the
percentage increase in the Medical Care Com-
ponent of the Consumer Price Index for all
urban consumers (rounded to the nearest mul-
tiple of $1,000) for the year involved.

(4) Use of payments

Amounts paid to a participating employ-
ment-based plan under this subsection shall be
used to lower costs for the plan. Such pay-
ments may be used to reduce premium costs
for an entity described in subsection
(a)(2)(B)(i) or to reduce premium contribu-
tions, co-payments, deductibles, co-insurance,
or other out-of-pocket costs for plan partici-
pants. Such payments shall not be used as gen-
eral revenues for an entity described in sub-
section (a)(2)(B)(i). The Secretary shall de-
velop a mechanism to monitor the appropriate
use of such payments by such entities.

(5) Payments not treated as income

Payments received under this subsection
shall not be included in determining the gross
income of an entity described in subsection
(a)(2)(B)(i) that is maintaining or currently
contributing to a participating employment-
based plan.

(6) Appeals

The Secretary shall establish—

(A) an appeals process to permit partici-
pating employment-based plans to appeal a
determination of the Secretary with respect
to claims submitted under this section; and

(B) procedures to protect against fraud,
waste, and abuse under the program.

(d) Audits

The Secretary shall conduct annual audits of
claims data submitted by participating employ-
ment-based plans under this section to ensure
that such plans are in compliance with the re-
quirements of this section.

(e) Funding

There is appropriated to the Secretary, out of
any moneys in the Treasury not otherwise ap-
propriated, $5,000,000,000 to carry out the pro-
gram under this section. Such funds shall be
available without fiscal year limitation.

(f) Limitation

The Secretary has the authority to stop tak-
ing applications for participation in the pro-
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gram based on the availability of funding under
subsection (e).

(Pub. L. 111-148, title I, §1102, title X, §10102(a),
Mar. 23, 2010, 124 Stat. 143, 892.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec.
(a)(2)(C), is act Aug. 14, 1935, ch. 531, 49 Stat. 620. Title
XVIII of the Act is classified generally to subchapter
XVIII (§1395 et seq.) of chapter 7 of this title. For com-
plete classification of this Act to the Code, see section
1305 of this title and Tables.

AMENDMENTS

2010—Subsec. (a)(2)(B). Pub. L. 111-148, §10102(a)(1),
substituted ‘‘group benefits plan providing health bene-
fits”” for ‘‘group health benefits plan’ in introductory
provisions.

Subsec. (a)(2)(B)(1)(I). Pub. L. 111-148, §10102(a)(2), in-
serted ‘‘or any agency or instrumentality of any of the
foregoing”’ after ‘‘political subdivision thereof”.

§18003. Immediate information that allows con-
sumers to identify affordable coverage op-
tions

(a) Internet portal to affordable coverage options
(1) Immediate establishment

Not later than July 1, 2010, the Secretary, in
consultation with the States, shall establish a
mechanism, including an Internet website,
through which a resident of, or small business
in, any State may identify affordable health
insurance coverage options in that State.

(2) Connecting to affordable coverage

An Internet website established under para-
graph (1) shall, to the extent practicable, pro-
vide ways for residents of, and small busi-
nesses in, any State to receive information on
at least the following coverage options:

(A) Health insurance coverage offered by
health insurance issuers, other than cov-
erage that provides reimbursement only for
the treatment or mitigation of—

(i) a single disease or condition; or
(ii) an unreasonably limited set of dis-
eases or conditions (as determined by the

Secretary).

(B) Medicaid coverage under title XIX of
the Social Security Act [42 U.S.C. 1396 et
seq.].

(C) Coverage under title XXI of the Social
Security Act [42 U.S.C. 1397aa et seq.].

(D) A State health benefits high risk pool,
to the extent that such high risk pool is of-
fered in such State; and

(B) Coverage under a high risk pool under
section 18001 of this title.

(F) Coverage within the small group mar-
ket for small businesses and their employ-
ees, including reinsurance for early retirees
under section 18002 of this title, tax credits
available under section 456R of title 26 (as
added by section 1421), and other informa-
tion specifically for small businesses regard-
ing affordable health care options.

(b) Enhancing comparative purchasing options
(1) In general

Not later than 60 days after March 23, 2010,
the Secretary shall develop a standardized for-
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mat to be used for the presentation of infor-
mation relating to the coverage options de-
scribed in subsection (a)(2). Such format shall,
at a minimum, require the inclusion of infor-
mation on the percentage of total premium
revenue expended on nonclinical costs (as re-
ported under section 300gg-18(a) of this title),
eligibility, availability, premium rates, and
cost sharing with respect to such coverage op-
tions and be consistent with the standards
adopted for the uniform explanation of cov-
erage as provided for in section 300gg-15 of this
title.

(2) Use of format

The Secretary shall utilize the format devel-
oped under paragraph (1) in compiling infor-
mation concerning coverage options on the
Internet website established under subsection
(a).

(c) Authority to contract

The Secretary may carry out this section
through contracts entered into with qualified
entities.

(Pub. L. 111-148, title I, §1103, title X, §10102(b),
Mar. 23, 2010, 124 Stat. 146, 892.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec.
(a)(2)(B), (C), is act Aug. 14, 1935, ch. 531, 49 Stat. 620.
Titles XIX and XXI of the Act are classified generally
to subchapters XIX (§1396 et seq.) and XXI (§1397aa et
seq.), respectively, of chapter 7 of this title. For com-
plete classification of this Act to the Code, see section
1305 of this title and Tables.

Section 1421, referred to in subsec. (a)(2)(F), means
section 1421 of Pub. L. 111-148.

AMENDMENTS

2010—Subsec. (a)(1). Pub. L. 111-148, §10102(b)(1),
which directed insertion of ‘‘, or small business in,”
after ‘“‘residents of any’’, was executed by making the
insertion after ‘‘resident of”’ to reflect the probable in-
tent of Congress.

Subsec. (a)(2). Pub. L. 111-148, §10102(b)(2), added par.
(2) and struck out former par. (2). Prior to amendment,
text read as follows:

“An Internet website established under paragraph (1)
shall, to the extent practicable, provide ways for resi-
dents of any State to receive information on at least
the following coverage options:

‘“(A) Health insurance coverage offered by health
insurance issuers, other than coverage that provides
reimbursement only for the treatment or mitigation
of—

‘(i) a single disease or condition; or
“(ii) an unreasonably limited set of diseases or
conditions (as determined by the Secretary);

‘(B) Medicaid coverage under title XIX of the So-
cial Security Act.

“(C) Coverage under title XXI of the Social Secu-
rity Act.

‘(D) A State health benefits high risk pool, to the
extent that such high risk pool is offered in such
State; and

“(E) Coverage under a high risk pool under section
18001 of this title.”

SUBCHAPTER II—OTHER PROVISIONS
§18011. Preservation of right to maintain exist-
ing coverage
(a) No changes to existing coverage
(1) In general

Nothing in this Act (or an amendment made
by this Act) shall be construed to require that
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an individual terminate coverage under a
group health plan or health insurance cov-
erage in which such individual was enrolled on
March 23, 2010.

(2) Continuation of coverage

Except as provided in paragraph (3), with re-
spect to a group health plan or health insur-
ance coverage in which an individual was en-
rolled on March 23, 2010, this subtitle and sub-
title A (and the amendments made by such
subtitles) shall not apply to such plan or cov-
erage, regardless of whether the individual re-
news such coverage after March 23, 2010.

(3) Application of certain provisions

The provisions of sections 2715 [42 U.S.C.
300gg-15] and 2718 [42 U.S.C. 300gg-18] of the
Public Health Service Act (as added by sub-
title A) shall apply to grandfathered health
plans for plan years beginning on or after
March 23, 2010.

(4) Application of certain provisions

(A) In general

The following provisions of the Public
Health Service Act [42 U.S.C. 201 et seq.] (as
added by this title)! shall apply to grand-
fathered health plans for plan years begin-
ning with the first plan year to which such
provisions would otherwise apply:

(i) Section 2708 [42 U.S.C. 300gg-7] (relat-
ing to excessive waiting periods).
(ii) Those provisions of section 2711 [42

U.S.C. 300gg-11] relating to lifetime limits.

(iii) Section 2712 [42 U.S.C. 300gg-12] (re-
lating to rescissions).
(iv) Section 2714 [42 U.S.C. 300gg-14] (re-
lating to extension of dependent coverage).
(B) Provisions applicable only to group
health plans
(i) Provisions described

Those provisions of section 2711 [42
U.S.C. 300gg-11] relating to annual limits
and the provisions of section 2704 [42 U.S.C.
300gg-3] (relating to pre-existing condition
exclusions) of the Public Health Service
Act (as added by this subtitle) shall apply
to grandfathered health plans that are
group health plans for plan years begin-
ning with the first plan year to which such
provisions otherwise apply.

(ii) Adult child coverage

For plan years beginning before January
1, 2014, the provisions of section 2714 of the
Public Health Service Act [42 TU.S.C.
300gg—-14] (as added by this subtitle) shall
apply in the case of an adult child with re-
spect to a grandfathered health plan that
is a group health plan only if such adult
child is not eligible to enroll in an eligible
employer-sponsored health plan (as defined
in section 5000A(f)(2) of title 26) other than
such grandfathered health plan.

(b) Allowance for family members to join current
coverage

With respect to a group health plan or health
insurance coverage in which an individual was

1See References in Text note below.
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enrolled on March 23, 2010, and which is renewed
after such date, family members of such individ-
ual shall be permitted to enroll in such plan or
coverage if such enrollment is permitted under
the terms of the plan in effect as of March 23,
2010.

(c) Allowance for new employees to join current
plan

A group health plan that provides coverage on
March 23, 2010, may provide for the enrolling of
new employees (and their families) in such plan,
and this subtitle and subtitle A (and the amend-
ments made by such subtitles) shall not apply
with respect to such plan and such new employ-
ees (and their families).

(d) Effect on collective bargaining agreements

In the case of health insurance coverage main-
tained pursuant to one or more collective bar-
gaining agreements between employee rep-
resentatives and one or more employers that
was ratified before March 23, 2010, the provisions
of this subtitle and subtitle A (and the amend-
ments made by such subtitles) shall not apply
until the date on which the last of the collective
bargaining agreements relating to the coverage
terminates. Any coverage amendment made pur-
suant to a collective bargaining agreement re-
lating to the coverage which amends the cov-
erage solely to conform to any requirement
added by this subtitle or subtitle A (or amend-
ments) shall not be treated as a termination of
such collective bargaining agreement.

(e) Definition

In this title,! the term ‘‘grandfathered health
plan’ means any group health plan or health in-
surance coverage to which this section applies.

(Pub. L. 111-148, title I, §1251, title X, §10103(d),
Mar. 23, 2010, 124 Stat. 161, 895; Pub. L. 111-152,
title II, §2301(a), Mar. 30, 2010, 124 Stat. 1081.)

REFERENCES IN TEXT

This Act, referred to in subsec. (a)(1), is Pub. L.
111-148, Mar. 23, 2010, 124 Stat. 119, known as the Pa-
tient Protection and Affordable Care Act. For complete
classification of this Act to the Code, see Short Title
note set out under section 18001 of this title and Tables.

This subtitle, referred to in subsecs. (a)(2), (4)(B), (¢),
and (d), is subtitle C (§§1201-1255) of title I of Pub. L.
111-148, Mar. 23, 2010, 124 Stat. 154, which enacted this
subchapter and sections 300gg to 300gg—2 and 300gg—4 to
300gg-7 of this title, transferred section 300gg of this
title to section 300gg-3 of this title, amended sections
300gg-1 and 300gg—4 of this title, and enacted provisions
set out as a note under section 300gg of this title. For
complete classification of subtitle C to the Code, see
Tables.

Subtitle A, referred to in subsecs. (a)(2), (3), (¢), and
(d), is subtitle A (§§1001-1004) of title I of Pub. L.
111-148, Mar. 23, 2010, 124 Stat. 130, which enacted sec-
tions 300gg-11 to 300gg-19, 300gg-93, and 300gg-94 of this
title, transferred sections 300gg-4 to 300gg-7 and
300gg-13 of this title to sections 300gg-25 to 300gg-28 and
300gg-9 of this title, respectively, amended sections
300gg-11, 300gg-12, and 300gg—21 to 300gg-23 of this title,
and enacted provisions set out as a note under section
300gg-11 of this title. For complete classification of
subtitle A to the Code, see Tables.

The Public Health Service Act, referred to in subsec.
(a)(®)(A), is act July 1, 1944, ch. 373, 58 Stat. 682, which
is classified generally to chapter 6A (§201 et seq.) of
this title. For complete classification of this Act to the
Code, see Short Title note set out under section 201 of
this title and Tables.
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This title, referred to in subsecs. (a)(4)(A) and (e), is
title I of Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 130,
which enacted this chapter and enacted, amended, and
transferred numerous other sections and notes in the
Code. For complete classification of title I to the Code,
see Tables.

AMENDMENTS

2010—Subsec. (a)(2). Pub. L. 111-148, §10103(d)(1), sub-
stituted ‘‘Except as provided in paragraph (3), with’’ for
“With”.

Subsec. (a)(3). Pub. L. 111-148, §10103(d)(2), added par.
3).

Subsec. (a)(4). Pub. L. 111-152 added par. (4).

EFFECTIVE DATE

Subchapter effective for plan years beginning on or
after Jan. 1, 2014, except that section 18011 of this title
effective Mar. 23, 2010, see section 1255 of Pub. L.
111-148, set out as a note under section 300gg of this
title.

§18012. Rating reforms must apply uniformly to
all health insurance issuers and group health
plans

Any standard or requirement adopted by a
State pursuant to this title,! or any amendment
made by this title,! shall be applied uniformly to
all health plans in each insurance market to
which the standard and requirements apply. The
preceding sentence shall also apply to a State
standard or requirement relating to the stand-
ard or requirement required by this title! (or
any such amendment) that is not the same as
the standard or requirement but that is not pre-
empted under section 18041(d) of this title.

(Pub. L. 111-148, title I, §1252, Mar. 23, 2010, 124
Stat. 162.)

REFERENCES IN TEXT

This title, referred to in text, is title I of Pub. L.
111-148, Mar. 23, 2010, 124 Stat. 130, which enacted this
chapter and enacted, amended, and transferred numer-
ous other sections and notes in the Code. For complete
classification of title I to the Code, see Tables.

§18013. Annual report on self-insured plans

Not later than 1 year after March 23, 2010, and
annually thereafter, the Secretary of Labor
shall prepare an aggregate annual report, using
data collected from the Annual Return/Report of
Employee Benefit Plan (Department of Labor
Form 5500), that shall include general informa-
tion on self-insured group health plans (includ-
ing plan type, number of participants, benefits
offered, funding arrangements, and benefit ar-
rangements) as well as data from the financial
filings of self-insured employers (including in-
formation on assets, liabilities, contributions,
investments, and expenses). The Secretary shall
submit such reports to the appropriate commit-
tees of Congress.

(Pub. L. 111-148, title I, §1253, as added Pub. L.
111-148, title X, §10103(f)(2), Mar. 23, 2010, 124
Stat. 895.)

PRIOR PROVISIONS

A prior section 1253 of Pub. L. 111-148 was renumbered
section 1255 and is set out as a note under section 300gg
of this title.

1See References in Text note below.
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SUBCHAPTER III—AVAILABLE COVERAGE
CHOICES FOR ALL AMERICANS

PART A—ESTABLISHMENT OF QUALIFIED HEALTH
PLANS

§ 18021. Qualified health plan defined
(a) Qualified health plan

In this title:?!

(1) In general

The term ‘‘qualified health plan’ means a
health plan that—

(A) has in effect a certification (which may
include a seal or other indication of ap-
proval) that such plan meets the criteria for
certification described in section 18031(c) of
this title issued or recognized by each Ex-
change through which such plan is offered;

(B) provides the essential health benefits
package described in section 18022(a) of this
title; and

(C) is offered by a health insurance issuer
that—

(i) is licensed and in good standing to
offer health insurance coverage in each
State in which such issuer offers health in-
surance coverage under this title;!

(ii) agrees to offer at least one qualified
health plan in the silver level and at least
one plan in the gold level in each such Ex-
change;

(iii) agrees to charge the same premium
rate for each qualified health plan of the
issuer without regard to whether the plan
is offered through an Exchange or whether
the plan is offered directly from the issuer
or through an agent; and

(iv) complies with the regulations devel-
oped by the Secretary under section
18031(d) of this title and such other re-
quirements as an applicable Exchange may
establish.

(2) Inclusion of CO-OP plans and multi-State
qualified health plans

Any reference in this title! to a qualified
health plan shall be deemed to include a quali-
fied health plan offered through the CO-OP
program under section 18042 of this title, and
a multi-State plan under section 18054 of this
title, unless specifically provided for other-
wise.

(3) Treatment of qualified direct primary care
medical home plans

The Secretary of Health and Human Serv-
ices shall permit a qualified health plan to
provide coverage through a qualified direct
primary care medical home plan that meets
criteria established by the Secretary, so long
as the qualified health plan meets all require-
ments that are otherwise applicable and the
services covered by the medical home plan are
coordinated with the entity offering the quali-
fied health plan.

(4) Variation based on rating area

A qualified health plan, including a multi-
State qualified health plan, may as appro-

1See References in Text note below.
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priate vary premiums by rating area (as de-
fined in section 300gg(a)(2) of this title).

(b) Terms relating to health plans
In this title:?!
(1) Health plan
(A) In general

The term ‘‘health plan” means health in-
surance coverage and a group health plan.

(B) Exception for self-insured plans and
MEWASs

Except to the extent specifically provided
by this title,! the term ‘‘health plan’ shall
not include a group health plan or multiple
employer welfare arrangement to the extent
the plan or arrangement is not subject to
State insurance regulation under section
1144 of title 29.

(2) Health insurance coverage and issuer

The terms ‘‘health insurance coverage’ and
““health insurance issuer’ have the meanings
given such terms by section 300gg-91(b) of this
title.

(3) Group health plan

The term ‘‘group health plan’ has the mean-
ing given such term by section 300gg-91(a) of
this title.

(Pub. L. 111-148, title I, §1301, title X, §10104(a),
Mar. 23, 2010, 124 Stat. 162, 896.)

REFERENCES IN TEXT

This title, where footnoted in text, is title I of Pub.
L. 111-148, Mar. 23, 2010, 124 Stat. 130, which enacted
this chapter and enacted, amended, and transferred nu-
merous other sections and notes in the Code. For com-
plete classification of title I to the Code, see Tables.

AMENDMENTS

2010—Subsec. (a)(2) to (4). Pub. L. 111-148, §10104(a),
added pars. (2) to (4) and struck out former par. (2).
Prior to amendment, text of par. (2) read as follows:
“Any reference in this title to a qualified health plan
shall be deemed to include a qualified health plan of-
fered through the CO-OP program under section 18042 of
this title or a community health insurance option
under section 18043 of this title, unless specifically pro-
vided for otherwise.”

§ 18022. Essential health benefits requirements
(a) Essential health benefits package

In this title,! the term ‘‘essential health bene-
fits package’ means, with respect to any health
plan, coverage that—

(1) provides for the essential health benefits

defined by the Secretary under subsection (b);

(2) limits cost-sharing for such coverage in
accordance with subsection (c¢); and

(3) subject to subsection (e), provides either
the bronze, silver, gold, or platinum level of

coverage described in subsection (d).

(b) Essential health benefits
(1) In general
Subject to paragraph (2), the Secretary shall
define the essential health benefits, except
that such benefits shall include at least the
following general categories and the items and
services covered within the categories:

1See References in Text note below.
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(A) Ambulatory patient services.

(B) Emergency services.

(C) Hospitalization.

(D) Maternity and newborn care.

(E) Mental health and substance use dis-
order services, including behavioral health
treatment.

(F') Prescription drugs.

(G) Rehabilitative and habilitative serv-
ices and devices.

(H) Laboratory services.

(I) Preventive and wellness services and
chronic disease management.

(J) Pediatric services, including oral and
vision care.

(2) Limitation
(A) In general

The Secretary shall ensure that the scope
of the essential health benefits under para-
graph (1) is equal to the scope of benefits
provided under a typical employer plan, as
determined by the Secretary. To inform this
determination, the Secretary of Labor shall
conduct a survey of employer-sponsored cov-
erage to determine the benefits typically
covered by employers, including multiem-
ployer plans, and provide a report on such
survey to the Secretary.

(B) Certification

In defining the essential health benefits
described in paragraph (1), and in revising
the benefits under paragraph (4)(H), the Sec-
retary shall submit a report to the appro-
priate committees of Congress containing a
certification from the Chief Actuary of the
Centers for Medicare & Medicaid Services
that such essential health benefits meet the
limitation described in paragraph (2).

(3) Notice and hearing

In defining the essential health benefits de-
scribed in paragraph (1), and in revising the
benefits under paragraph (4)(H), the Secretary
shall provide notice and an opportunity for
public comment.

(4) Required elements for consideration

In defining the essential health benefits
under paragraph (1), the Secretary shall—

(A) ensure that such essential health bene-
fits reflect an appropriate balance among
the categories described in such subsection,?
so that benefits are not unduly weighted to-
ward any category;

(B) not make coverage decisions, deter-
mine reimbursement rates, establish incen-
tive programs, or design benefits in ways
that discriminate against individuals be-
cause of their age, disability, or expected
length of life;

(C) take into account the health care
needs of diverse segments of the population,
including women, children, persons with dis-
abilities, and other groups;

(D) ensure that health benefits established
as essential not be subject to denial to indi-
viduals against their wishes on the basis of
the individuals’ age or expected length of

280 in original. Probably should be ‘‘paragraph,”.
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life or of the individuals’ present or pre-
dicted disability, degree of medical depend-
ency, or quality of life;

(BE) provide that a qualified health plan
shall not be treated as providing coverage
for the essential health benefits described in
paragraph (1) unless the plan provides that—

(i) coverage for emergency department
services will be provided without imposing
any requirement under the plan for prior
authorization of services or any limitation
on coverage where the provider of services
does not have a contractual relationship
with the plan for the providing of services
that is more restrictive than the require-
ments or limitations that apply to emer-
gency department services received from
providers who do have such a contractual
relationship with the plan; and

(ii) if such services are provided out-of-
network, the cost-sharing requirement (ex-
pressed as a copayment amount or coinsur-
ance rate) is the same requirement that
would apply if such services were provided
in-network;

(F) provide that if a plan described in sec-
tion 18031(b)(2)(B)(ii)3 of this title (relating
to stand-alone dental benefits plans) is of-
fered through an Exchange, another health
plan offered through such Exchange shall
not fail to be treated as a qualified health
plan solely because the plan does not offer
coverage of benefits offered through the
stand-alone plan that are otherwise required
under paragraph (1)(J); and*

(G) periodically review the essential
health benefits under paragraph (1), and pro-
vide a report to Congress and the public that
contains—

(i) an assessment of whether enrollees
are facing any difficulty accessing needed
services for reasons of coverage or cost;

(ii) an assessment of whether the essen-
tial health benefits needs to be modified or
updated to account for changes in medical
evidence or scientific advancement;

(iii) information on how the essential
health benefits will be modified to address
any such gaps in access or changes in the
evidence base;

(iv) an assessment of the potential of ad-
ditional or expanded benefits to increase
costs and the interactions between the ad-
dition or expansion of benefits and reduc-
tions in existing benefits to meet actuarial
limitations described in paragraph (2); and

(H) periodically update the essential
health benefits under paragraph (1) to ad-
dress any gaps in access to coverage or
changes in the evidence base the Secretary
identifies in the review conducted under sub-
paragraph (G).

(5) Rule of construction

Nothing in this title! shall be construed to
prohibit a health plan from providing benefits
in excess of the essential health benefits de-
scribed in this subsection.

380 in original. Probably should be ‘18031(d)(2)(B)(ii)".
480 in original. The word ‘‘and’ probably should not appear.

(c) Requirements relating to cost-sharing
(1) Annual limitation on cost-sharing

(A) 2014

The cost-sharing incurred under a health
plan with respect to self-only coverage or
coverage other than self-only coverage for a
plan year beginning in 2014 shall not exceed
the dollar amounts in effect under section
223(c)(2)(A)(ii) of title 26 for self-only and
family coverage, respectively, for taxable
years beginning in 2014.

(B) 2015 and later

In the case of any plan year beginning in
a calendar year after 2014, the limitation
under this paragraph shall—

(i) in the case of self-only coverage, be
equal to the dollar amount under subpara-
graph (A) for self-only coverage for plan
years beginning in 2014, increased by an
amount equal to the product of that
amount and the premium adjustment per-
centage under paragraph (4) for the cal-
endar year; and

(ii) in the case of other coverage, twice
the amount in effect under clause (i).

If the amount of any increase under clause
(i) is not a multiple of $50, such increase
shall be rounded to the next lowest multiple
of $50.

(2) Annual limitation on deductibles for em-

ployer-sponsored plans
(A) In general

In the case of a health plan offered in the
small group market, the deductible under
the plan shall not exceed—

(1) $2,000 in the case of a plan covering a
single individual; and
(ii) $4.,000 in the case of any other plan.

The amounts under clauses (i) and (ii) may
be increased by the maximum amount of re-
imbursement which is reasonably available
to a participant under a flexible spending ar-
rangement described in section 106(c)(2) of
title 26 (determined without regard to any
salary reduction arrangement).

(B) Indexing of limits

In the case of any plan year beginning in
a calendar year after 2014—

(i) the dollar amount under subpara-
graph (A)(i) shall be increased by an
amount equal to the product of that
amount and the premium adjustment per-
centage under paragraph (4) for the cal-
endar year; and

(ii) the dollar amount under subpara-
graph (A)(ii) shall be increased to an
amount equal to twice the amount in ef-
fect under subparagraph (A)(i) for plan
years beginning in the calendar year, de-
termined after application of clause (i).

If the amount of any increase under clause
(i) is not a multiple of $50, such increase
shall be rounded to the next lowest multiple
of $50.

(C) Actuarial value

The limitation under this paragraph shall
be applied in such a manner so as to not af-
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fect the actuarial value of any health plan,
including a plan in the bronze level.

(D) Coordination with preventive limits

Nothing in this paragraph shall be con-
strued to allow a plan to have a deductible
under the plan apply to benefits described in
section 2713 of the Public Health Service Act
[42 U.S.C. 300gg-13].

(3) Cost-sharing
In this title—1
(A) In general

The term ‘‘cost-sharing’’ includes—

(i) deductibles, coinsurance, copayments,
or similar charges; and

(ii) any other expenditure required of an
insured individual which is a qualified
medical expense (within the meaning of
section 223(d)(2) of title 26) with respect to
essential health benefits covered under the
plan.

(B) Exceptions

Such term does not include premiums, bal-
ance billing amounts for non-network pro-
viders, or spending for non-covered services.

(4) Premium adjustment percentage

For purposes of paragraphs (1)(B)(i) and
(2)(B)(i), the premium adjustment percentage
for any calendar year is the percentage (if
any) by which the average per capita premium
for health insurance coverage in the United
States for the preceding calendar year (as esti-
mated by the Secretary no later than October
1 of such preceding calendar year) exceeds
such average per capita premium for 2013 (as
determined by the Secretary).

(d) Levels of coverage
(1) Levels of coverage defined

The levels of coverage described in this sub-
section are as follows:

(A) Bronze level

A plan in the bronze level shall provide a
level of coverage that is designed to provide
benefits that are actuarially equivalent to 60
percent of the full actuarial value of the
benefits provided under the plan.

(B) Silver level

A plan in the silver level shall provide a
level of coverage that is designed to provide
benefits that are actuarially equivalent to 70
percent of the full actuarial value of the
benefits provided under the plan.

(C) Gold level

A plan in the gold level shall provide a
level of coverage that is designed to provide
benefits that are actuarially equivalent to 80
percent of the full actuarial value of the
benefits provided under the plan.

(D) Platinum level

A plan in the platinum level shall provide
a level of coverage that is designed to pro-
vide benefits that are actuarially equivalent
to 90 percent of the full actuarial value of
the benefits provided under the plan.
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(2) Actuarial value
(A) In general

Under regulations issued by the Secretary,
the level of coverage of a plan shall be deter-
mined on the basis that the essential health
benefits described in subsection (b) shall be
provided to a standard population (and with-
out regard to the population the plan may
actually provide benefits to).

(B) Employer contributions

The Secretary shall issue regulations
under which employer contributions to a
health savings account (within the meaning
of section 223 of title 26) may be taken into
account in determining the level of coverage
for a plan of the employer.

(C) Application

In determining under this title,! the Pub-
lic Health Service Act [42 U.S.C. 201 et seq.],
or title 26 the percentage of the total al-
lowed costs of benefits provided under a
group health plan or health insurance cov-
erage that are provided by such plan or cov-
erage, the rules contained in the regulations
under this paragraph shall apply.

(3) Allowable variance

The Secretary shall develop guidelines to
provide for a de minimis variation in the actu-
arial valuations used in determining the level
of coverage of a plan to account for differences
in actuarial estimates.

(4) Plan reference

In this title,! any reference to a bronze, sil-
ver, gold, or platinum plan shall be treated as
a reference to a qualified health plan provid-
ing a bronze, silver, gold, or platinum level of
coverage, as the case may be.

(e) Catastrophic plan

(1) In general

A health plan not providing a bronze, silver,
gold, or platinum level of coverage shall be
treated as meeting the requirements of sub-
section (d) with respect to any plan year if—

(A) the only individuals who are eligible to
enroll in the plan are individuals described
in paragraph (2); and

(B) the plan provides—

(i) except as provided in clause (ii), the
essential health benefits determined under
subsection (b), except that the plan pro-
vides no benefits for any plan year until
the individual has incurred cost-sharing
expenses in an amount equal to the annual
limitation in effect under subsection (c)(1)
for the plan year (except as provided for in
section 2713);1 and

(ii) coverage for at least three primary
care visits.

(2) Individuals eligible for enrollment

An individual is described in this paragraph
for any plan year if the individual—
(A) has not attained the age of 30 before
the beginning of the plan year; or
(B) has a certification in effect for any
plan year under this title! that the individ-
ual is exempt from the requirement under
section 5000A of title 26 by reason of—
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(i) section 5000A(e)(1) of such title (relat-
ing to individuals without affordable cov-
erage); or

(ii) section 5000A(e)(5) of such title (re-
lating to individuals with hardships).

(3) Restriction to individual market

If a health insurance issuer offers a health
plan described in this subsection, the issuer
may only offer the plan in the individual mar-
ket.

(f) Child-only plans

If a qualified health plan is offered through
the Exchange in any level of coverage specified
under subsection (d), the issuer shall also offer
that plan through the Exchange in that level as
a plan in which the only enrollees are individ-
uals who, as of the beginning of a plan year,
have not attained the age of 21, and such plan
shall be treated as a qualified health plan.

(g) Payments to Federally-qualified health cen-
ters

If any item or service covered by a qualified
health plan is provided by a Federally-qualified
health center (as defined in section 1396d(1)(2)(B)
of this title) to an enrollee of the plan, the of-
feror of the plan shall pay to the center for the
item or service an amount that is not less than
the amount of payment that would have been
paid to the center under section 1396a(bb) of this
title) for such item or service.

(Pub. L. 111-148, title I, §1302, title X, §10104(Db),
Mar. 23, 2010, 124 Stat. 163, 896.)

REFERENCES IN TEXT

This title, referred to in subsecs. (a), (b)(5), (d)(2)(C),
(4), and (e)(2)(B), is title I of Pub. L. 111-148, Mar. 23,
2010, 124 Stat. 130, which enacted this chapter and en-
acted, amended, and transferred numerous other sec-
tions and notes in the Code. For complete classification
of title I to the Code, see Tables.

The Public Health Service Act, referred to in subsec.
(A)(2)(C), is act July 1, 1944, ch. 373, 58 Stat. 682, which
is classified generally to chapter 6A (§201 et seq.) of
this title. For complete classification of this Act to the
Code, see Short Title note set out under section 201 of
this title and Tables.

Section 2713, referred to in subsec. (e)(1)(B)(i), prob-
ably means section 2713 of act July 1, 1944, which is
classified to section 300gg-13 of this title.

AMENDMENTS

2010—Subsec. (d)(2)(B). Pub. L. 111-148, §10104(b)(1),
substituted ‘‘shall issue’’ for ‘“‘may issue’’.

Subsec. (g). Pub. L. 111-148, §10104(b)(2), added subsec.
(®.

§ 18023. Special rules

(a) State opt-out of abortion coverage
(1) In general
A State may elect to prohibit abortion cov-
erage in qualified health plans offered through
an Exchange in such State if such State enacts
a law to provide for such prohibition.
(2) Termination of opt out

A State may repeal a law described in para-
graph (1) and provide for the offering of such
services through the Exchange.
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(b) Special rules relating to coverage of abortion
services

(1) Voluntary choice of coverage of abortion
services

(A) In general

Notwithstanding any other provision of
this title! (or any amendment made by this
title)—1

(i) nothing in this title! (or any amend-
ment made by this title),! shall be con-
strued to require a qualified health plan to
provide coverage of services described in
subparagraph (B)(i) or (B)(ii) as part of its
essential health benefits for any plan year;
and

(ii) subject to subsection (a), the issuer
of a qualified health plan shall determine
whether or not the plan provides coverage

of services described in subparagraph (B)(i)

or (B){di) as part of such benefits for the

plan year.

(B) Abortion services

(i) Abortions for which public funding is
prohibited

The services described in this clause are
abortions for which the expenditure of
Federal funds appropriated for the Depart-
ment of Health and Human Services is not
permitted, based on the law as in effect as
of the date that is 6 months before the be-
ginning of the plan year involved.

(ii) Abortions for which public funding is
allowed

The services described in this clause are
abortions for which the expenditure of
Federal funds appropriated for the Depart-
ment of Health and Human Services is per-
mitted, based on the law as in effect as of
the date that is 6 months before the begin-
ning of the plan year involved.

(2) Prohibition on the use of Federal funds
(A) In general

If a qualified health plan provides coverage
of services described in paragraph (1)(B)(),
the issuer of the plan shall not use any
amount attributable to any of the following
for purposes of paying for such services:

(i) The credit under section 36B of title
26 (and the amount (if any) of the advance
payment of the credit under section 18082
of this title).

(ii) Any cost-sharing reduction under
section 18071 of this title (and the amount
(if any) of the advance payment of the re-
duction under section 18082 of this title).

(B) Establishment of allocation accounts

In the case of a plan to which subpara-
graph (A) applies, the issuer of the plan
shall—

(i) collect from each enrollee in the plan
(without regard to the enrollee’s age, sex,
or family status) a separate payment for
each of the following:

(I) an amount equal to the portion of
the premium to be paid directly by the

1See References in Text note below.
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enrollee for coverage under the plan of
services other than services described in
paragraph (1)(B)(i) (after reduction for
credits and cost-sharing reductions de-
scribed in subparagraph (A)); and

(IT) an amount equal to the actuarial
value of the coverage of services de-
scribed in paragraph (1)(B)(i), and

(ii) shall2 deposit all such separate pay-
ments into separate allocation accounts as
provided in subparagraph (C).

In the case of an enrollee whose premium for
coverage under the plan is paid through em-
ployee payroll deposit, the separate pay-
ments required under this subparagraph
shall each be paid by a separate deposit.

(C) Segregation of funds
(i) In general

The issuer of a plan to which subpara-
graph (A) applies shall establish allocation
accounts described in clause (ii) for enroll-
ees receiving amounts described in sub-
paragraph (A).

(ii) Allocation accounts

The issuer of a plan to which subpara-
graph (A) applies shall deposit—

(I) all payments described in subpara-
graph (B)(A)(I) into a separate account
that consists solely of such payments
and that is used exclusively to pay for
services other than services described in
paragraph (1)(B)(i); and

(IT) all payments described in subpara-
graph (B)(A1)(II) into a separate account
that consists solely of such payments
and that is used exclusively to pay for
services described in paragraph (1)(B)@).

(D) Actuarial value
(i) In general

The issuer of a qualified health plan
shall estimate the basic per enrollee, per
month cost, determined on an average ac-
tuarial basis, for including coverage under
the qualified health plan of the services
described in paragraph (1)(B)(@i).

(ii) Considerations

In making such estimate, the issuer—

(I) may take into account the impact
on overall costs of the inclusion of such
coverage, but may not take into account
any cost reduction estimated to result
from such services, including prenatal
care, delivery, or postnatal care;

(IT) shall estimate such costs as if such
coverage were included for the entire
population covered; and

(ITI) may not estimate such a cost at
less than $1 per enrollee, per month.

(E) Ensuring compliance with segregation re-
quirements

(i) In general

Subject to clause (ii), State health insur-
ance commissioners shall ensure that
health plans comply with the segregation

280 in original. The word ‘‘shall’” probably should not appear.
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requirements in this subsection through
the segregation of plan funds in accord-
ance with applicable provisions of gener-
ally accepted accounting requirements,
circulars on funds management of the Of-
fice of Management and Budget, and guid-
ance on accounting of the Government Ac-
countability Office.

(ii) Clarification

Nothing in clause (i) shall prohibit the
right of an individual or health plan to ap-
peal such action in courts of competent ju-
risdiction.

(3) Rules relating to notice

(A) Notice

A qualified health plan that provides for
coverage of the services described in para-
graph (1)(B)(i) shall provide a notice to en-
rollees, only as part of the summary of bene-
fits and coverage explanation, at the time of
enrollment, of such coverage.
(B) Rules relating to payments

The notice described in subparagraph (A),
any advertising used by the issuer with re-
spect to the plan, any information provided
by the Exchange, and any other information
specified by the Secretary shall provide in-
formation only with respect to the total
amount of the combined payments for serv-
ices described in paragraph (1)(B)(i) and
other services covered by the plan.

(4) No discrimination on basis of provision of
abortion

No qualified health plan offered through an
Exchange may discriminate against any indi-
vidual health care provider or health care fa-
cility because of its unwillingness to provide,
pay for, provide coverage of, or refer for abor-
tionss

(c) Application of State and Federal laws regard-

ing abortion
(1) No preemption of State laws regarding
abortion

Nothing in this Act shall be construed to
preempt or otherwise have any effect on State
laws regarding the prohibition of (or require-
ment of) coverage, funding, or procedural re-
quirements on abortions, including parental
notification or consent for the performance of
an abortion on a minor.

(2) No effect on Federal laws regarding abor-
tion

(A)4 In general

Nothing in this Act shall be construed to
have any effect on Federal laws regarding—
(i) conscience protection;
(ii) willingness or refusal to provide
abortion; and
(iii) discrimination on the basis of the
willingness or refusal to provide, pay for,
cover, or refer for abortion or to provide or
participate in training to provide abortion.
(3) No effect on Federal civil rights law

Nothing in this subsection shall alter the
rights and obligations of employees and em-

380 in original. Probably should be followed by a period.

480 in original. There is no subpar. (B).
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ployers under title VII of the Civil Rights Act
of 1964 [42 U.S.C. 2000e et seq.].

(d) Application of emergency services laws

Nothing in this Act shall be construed to re-
lieve any health care provider from providing
emergency services as required by State or Fed-
eral law, including section 1395dd of this title
(popularly known as “EMTALA”).

(Pub. L. 111-148, title I, §1303, title X, §10104(c),
Mar. 23, 2010, 124 Stat. 168, 896.)

REFERENCES IN TEXT

This title, referred to in subsec. (b)(1)(A), is title I of
Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 130, which en-
acted this chapter and enacted, amended, and trans-
ferred numerous other sections and notes in the Code.
For complete classification of title I to the Code, see
Tables.

This Act, referred to in subsecs. (¢)(1), (2)(A) and (d),
is Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 119, known as
the Patient Protection and Affordable Care Act. For
complete classification of this Act to the Code, see
Short Title note set out under section 18001 of this title
and Tables.

The Civil Rights Act of 1964, referred to in subsec.
(€)(3), is Pub. L. 88-352, July 2, 1964, 78 Stat. 241. Title
VII of the Act is classified generally to subchapter VI
(§2000e et seq.) of chapter 21 of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 2000a of this title and Tables.

AMENDMENTS

2010—Pub. L. 111-148, §10104(c), amended section gen-
erally. Prior to amendment, section consisted of sub-
secs. (a) to (c¢) relating to special rules relating to cov-
erage of abortion services, application of State and
Federal laws regarding abortion, and application of
emergency services laws.

EX. ORD. No. 13535. ENSURING ENFORCEMENT AND IMPLE-
MENTATION OF ABORTION RESTRICTIONS IN THE PATIENT
PROTECTION AND AFFORDABLE CARE ACT

Ex. Ord. No. 13535, Mar. 24, 2010, 75 F.R. 15599, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including the ‘‘Patient Protection and Afford-
able Care Act’ (Public Law 111-148), I hereby order as
follows:

SECTION. 1. Policy. Following the recent enactment of
the Patient Protection and Affordable Care Act (the
“Act”), it is necessary to establish an adequate en-
forcement mechanism to ensure that Federal funds are
not used for abortion services (except in cases of rape
or incest, or when the life of the woman would be en-
dangered), consistent with a longstanding Federal stat-
utory restriction that is commonly known as the Hyde
Amendment. The purpose of this order is to establish a
comprehensive, Government-wide set of policies and
procedures to achieve this goal and to make certain
that all relevant actors—Federal officials, State offi-
cials (including insurance regulators) and health care
providers—are aware of their responsibilities, new and
old.

The Act maintains current Hyde Amendment restric-
tions governing abortion policy and extends those re-
strictions to the newly created health insurance ex-
changes. Under the Act, longstanding Federal laws to
protect conscience (such as the Church Amendment, 42
U.S.C. 300a-7, and the Weldon Amendment, section
508(d)(1) of Public Law 111-8) remain intact and new
protections prohibit discrimination against health care
facilities and health care providers because of an un-
willingness to provide, pay for, provide coverage of, or
refer for abortions.

Numerous executive agencies have a role in ensuring
that these restrictions are enforced, including the De-
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partment of Health and Human Services (HHS), the Of-
fice of Management and Budget (OMB), and the Office
of Personnel Management.

SEC. 2. Strict Compliance with Prohibitions on Abortion
Funding in Health Insurance Exchanges. The Act specifi-
cally prohibits the use of tax credits and cost-sharing
reduction payments to pay for abortion services (ex-
cept in cases of rape or incest, or when the life of the
woman would be endangered) in the health insurance
exchanges that will be operational in 2014. The Act also
imposes strict payment and accounting requirements
to ensure that Federal funds are not used for abortion
services in exchange plans (except in cases of rape or
incest, or when the life of the woman would be endan-
gered) and requires State health insurance commis-
sioners to ensure that exchange plan funds are seg-
regated by insurance companies in accordance with
generally accepted accounting principles, OMB funds
management circulars, and accounting guidance pro-
vided by the Government Accountability Office.

I hereby direct the Director of the OMB and the Sec-
retary of HHS to develop, within 180 days of the date of
this order, a model set of segregation guidelines for
State health insurance commissioners to use when de-
termining whether exchange plans are complying with
the Act’s segregation requirements, established in sec-
tion 1303 of the Act, for enrollees receiving Federal fi-
nancial assistance. The guidelines shall also offer tech-
nical information that States should follow to conduct
independent regular audits of insurance companies that
participate in the health insurance exchanges. In devel-
oping these model guidelines, the Director of the OMB
and the Secretary of HHS shall consult with executive
agencies and offices that have relevant expertise in ac-
counting principles, including, but not limited to, the
Department of the Treasury, and with the Government
Accountability Office. Upon completion of those model
guidelines, the Secretary of HHS should promptly initi-
ate a rulemaking to issue regulations, which will have
the force of law, to interpret the Act’s segregation re-
quirements, and shall provide guidance to State health
insurance commissioners on how to comply with the
model guidelines.

SEC. 3. Community Health Center Program. The Act es-
tablishes a new Community Health Center (CHC) Fund
within HHS, which provides additional Federal funds
for the community health center program. Existing law
prohibits these centers from using Federal funds to pro-
vide abortion services (except in cases of rape or incest,
or when the life of the woman would be endangered), as
a result of both the Hyde Amendment and longstanding
regulations containing the Hyde language. Under the
Act, the Hyde language shall apply to the authoriza-
tion and appropriations of funds for Community Health
Centers under section 10503 and all other relevant pro-
visions. I hereby direct the Secretary of HHS to ensure
that program administrators and recipients of Federal
funds are aware of and comply with the limitations on
abortion services imposed on CHCs by existing law.
Such actions should include, but are not limited to, up-
dating Grant Policy Statements that accompany CHC
grants and issuing new interpretive rules.

SEC. 4. General Provisions. (a) Nothing in this order
shall be construed to impair or otherwise affect: (i) au-
thority granted by law or Presidential directive to an
agency, or the head thereof; or (ii) functions of the Di-
rector of the OMB relating to budgetary, administra-
tive, or legislative proposals.

(b) This order shall be implemented consistent with
applicable law and subject to the availability of appro-
priations.

(c) This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforce-
able at law or in equity by any party against the
United States, its departments, agencies, or entities,
its officers, employees or agents, or any other person.

BARACK OBAMA.
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§18024. Related definitions

(a) Definitions relating to markets
In this title:?!
(1) Group market

The term ‘‘group market’” means the health
insurance market under which individuals ob-
tain health insurance coverage (directly or
through any arrangement) on behalf of them-
selves (and their dependents) through a group
health plan maintained by an employer.

(2) Individual market

The term ‘‘individual market’” means the
market for health insurance coverage offered
to individuals other than in connection with a
group health plan.

(3) Large and small group markets

The terms ‘‘large group market” and ‘‘small
group market” mean the health insurance
market under which individuals obtain health
insurance coverage (directly or through any
arrangement) on behalf of themselves (and
their dependents) through a group health plan
maintained by a large employer (as defined in
subsection (b)(1)) or by a small employer (as
defined in subsection (b)(2)), respectively.

(b) Employers
In this title:1
(1) Large employer

The term ‘‘large employer” means, in con-
nection with a group health plan with respect
to a calendar year and a plan year, an em-
ployer who employed an average of at least 101
employees on business days during the preced-
ing calendar year and who employs at least 1
employee on the first day of the plan year.

(2) Small employer

The term ‘‘small employer’” means, in con-
nection with a group health plan with respect
to a calendar year and a plan year, an em-
ployer who employed an average of at least 1
but not more than 100 employees on business
days during the preceding calendar year and
who employs at least 1 employee on the first
day of the plan year.

(3) State option to treat 50 employees as small

In the case of plan years beginning before
January 1, 2016, a State may elect to apply
this subsection by substituting ‘51 employ-
ees”’ for ‘101 employees’ in paragraph (1) and
by substituting 60 employees’ for ‘100 em-
ployees’ in paragraph (2).

(4) Rules for determining employer size

For purposes of this subsection—
(A) Application of aggregation rule for em-
ployers
All persons treated as a single employer
under subsection (b), (¢), (m), or (o) of sec-
tion 414 of title 26 shall be treated as 1 em-
ployer.
(B) Employers not in existence in preceding
year
In the case of an employer which was not
in existence throughout the preceding cal-

1See References in Text note below.
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endar year, the determination of whether
such employer is a small or large employer
shall be based on the average number of em-
ployees that it is reasonably expected such
employer will employ on business days in
the current calendar year.

(C) Predecessors

Any reference in this subsection to an em-
ployer shall include a reference to any pred-
ecessor of such employer.

(D) Continuation of participation for grow-
ing small employers

If—

(i) a qualified employer that is a small
employer makes enrollment in qualified
health plans offered in the small group
market available to its employees through
an Exchange; and

(ii) the employer ceases to be a small
employer by reason of an increase in the
number of employees of such employer;

the employer shall continue to be treated as
a small employer for purposes of this sub-
chapter for the period beginning with the in-
crease and ending with the first day on
which the employer does not make such en-
rollment available to its employees.

(c) Secretary

In this title,! the term ‘‘Secretary’ means the
Secretary of Health and Human Services.

(d) State

In this title,! the term ‘‘State’ means each of
the 50 States and the District of Columbia.

(e) Educated health care consumers

The term ‘‘educated health care consumer’”
means an individual who is knowledgeable about
the health care system, and has background or
experience in making informed decisions regard-
ing health, medical, and scientific matters.

(Pub. L. 111-148, title I, §1304, title X, §10104(d),
Mar. 23, 2010, 124 Stat. 171, 900.)

REFERENCES IN TEXT

This title, referred to in subsecs. (a) to (d), is title I
of Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 130, which en-
acted this chapter and enacted, amended, and trans-
ferred numerous other sections and notes in the Code.
For complete classification of title I to the Code, see
Tables.

AMENDMENTS
2010—Subsec. (e). Pub. L. 111-148, §10104(d), added sub-
sec. (e).

PART B—CONSUMER CHOICES AND INSURANCE
COMPETITION THROUGH HEALTH BENEFIT EX-
CHANGES

§18031. Affordable choices of health benefit
plans

(a) Assistance to States to establish American
Health Benefit Exchanges

(1) Planning and establishment grants

There shall be appropriated to the Sec-
retary, out of any moneys in the Treasury not
otherwise appropriated, an amount necessary
to enable the Secretary to make awards, not
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later than 1 year after March 23, 2010, to
States in the amount specified in paragraph
(2) for the uses described in paragraph (3).

(2) Amount specified

For each fiscal year, the Secretary shall de-
termine the total amount that the Secretary
will make available to each State for grants
under this subsection.

(3) Use of funds

A State shall use amounts awarded under
this subsection for activities (including plan-
ning activities) related to establishing an
American Health Benefit Exchange, as de-
scribed in subsection (b).

(4) Renewability of grant
(A) In general

Subject to subsection (d)(4), the Secretary
may renew a grant awarded under paragraph
(1) if the State recipient of such grant—

(i) is making progress, as determined by
the Secretary, toward—
(I) establishing an Exchange; and
(IT) implementing the reforms de-
scribed in subtitles A and C (and the
amendments made by such subtitles);
and

(ii) is meeting such other benchmarks as
the Secretary may establish.
(B) Limitation
No grant shall be awarded under this sub-
section after January 1, 2015.
(5) Technical assistance to facilitate participa-
tion in SHOP Exchanges

The Secretary shall provide technical assist-
ance to States to facilitate the participation
of qualified small businesses in such States in
SHOP Exchanges.

(b) American Health Benefit Exchanges
(1) In general

Each State shall, not later than January 1,
2014, establish an American Health Benefit Ex-
change (referred to in this title! as an ‘“‘Ex-
change”) for the State that—

(A) facilitates the purchase of qualified
health plans;

(B) provides for the establishment of a
Small Business Health Options Program (in
this title! referred to as a ‘‘SHOP Ex-
change’) that is designed to assist qualified
employers in the State who are small em-
ployers in facilitating the enrollment of
their employees in qualified health plans of-
fered in the small group market in the
State; and

(C) meets the requirements of subsection
(@).

(2) Merger of individual and SHOP Exchanges

A State may elect to provide only one Ex-
change in the State for providing both Ex-
change and SHOP Exchange services to both
qualified individuals and qualified small em-
ployers, but only if the Exchange has adequate
resources to assist such individuals and em-
ployers.

1See References in Text note below.
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(c) Responsibilities of the Secretary

(1) In general

The Secretary shall, by regulation, establish
criteria for the certification of health plans as
qualified health plans. Such criteria shall re-
quire that, to be certified, a plan shall, at a
minimum—

(A) meet marketing requirements, and not
employ marketing practices or benefit de-
signs that have the effect of discouraging
the enrollment in such plan by individuals
with significant health needs;

(B) ensure a sufficient choice of providers
(in a manner consistent with applicable net-
work adequacy provisions under section
2702(c) of the Public Health Service Act [42
U.S.C. 300gg-1(c)]), and provide information
to enrollees and prospective enrollees on the
availability of in-network and out-of-net-
work providers;

(C) include within health insurance plan
networks those essential community provid-
ers, where available, that serve predomi-
nately low-income, medically-underserved
individuals, such as health care providers de-
fined in section 340B(a)(4) of the Public
Health Service Act [42 U.S.C. 256b(a)(4)] and
providers described in section
1927(¢c)(1)(D)(1)(IV) of the Social Security Act
[42 U.S.C. 1396r-8(c)(1)(D)(1)(AV)] as set forth
by section 221 of Public Law 111-8, except
that nothing in this subparagraph shall be
construed to require any health plan to pro-
vide coverage for any specific medical proce-
dure;

(D)(i) be accredited with respect to local
performance on clinical quality measures
such as the Healthcare Effectiveness Data
and Information Set, patient experience rat-
ings on a standardized Consumer Assessment
of Healthcare Providers and Systems survey,
as well as consumer access, utilization man-
agement, quality assurance, provider cre-
dentialing, complaints and appeals, network
adequacy and access, and patient informa-
tion programs by any entity recognized by
the Secretary for the accreditation of health
insurance issuers or plans (so long as any
such entity has transparent and rigorous
methodological and scoring criteria); or

(ii) receive such accreditation within a pe-
riod established by an Exchange for such ac-
creditation that is applicable to all qualified
health plans;

(E) implement a quality improvement
strategy described in subsection (g)(1);

(F) utilize a uniform enrollment form that
qualified individuals and qualified employers
may use (either electronically or on paper)
in enrolling in qualified health plans offered
through such Exchange, and that takes into
account criteria that the National Associa-
tion of Insurance Commissioners develops
and submits to the Secretary;

(G) utilize the standard format established
for presenting health benefits plan options;

(H) provide information to enrollees and
prospective enrollees, and to each Exchange
in which the plan is offered, on any quality
measures for health plan performance en-
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dorsed under section 399JJ of the Public
Health Service Act [42 U.S.C. 280j-2], as ap-
plicable; and

(I) report to the Secretary at least annu-
ally and in such manner as the Secretary
shall require, pediatric quality reporting
measures consistent with the pediatric qual-
ity reporting measures established under
section 1139A of the Social Security Act [42
U.S.C. 1320b-9a].

(2) Rule of construction

Nothing in paragraph (1)(C) shall be con-
strued to require a qualified health plan to
contract with a provider described in such
paragraph if such provider refuses to accept
the generally applicable payment rates of such
plan.

(3) Rating system

The Secretary shall develop a rating system
that would rate qualified health plans offered
through an Exchange in each benefits level on
the basis of the relative quality and price. The
Exchange shall include the quality rating in
the information provided to individuals and
employers through the Internet portal estab-
lished under paragraph (4).

(4) Enrollee satisfaction system

The Secretary shall develop an enrollee sat-
isfaction survey system that would evaluate
the level of enrollee satisfaction with qualified
health plans offered through an Exchange, for
each such qualified health plan that had more
than 500 enrollees in the previous year. The
Exchange shall include enrollee satisfaction
information in the information provided to in-
dividuals and employers through the Internet
portal established under paragraph (5) in a
manner that allows individuals to easily com-
pare enrollee satisfaction levels between com-
parable plans.

(5) Internet portals

The Secretary shall—

(A) continue to operate, maintain, and up-
date the Internet portal developed under sec-
tion 18003(a) of this title and to assist States
in developing and maintaining their own
such portal; and

(B) make available for use by Exchanges a
model template for an Internet portal that
may be used to direct qualified individuals
and qualified employers to qualified health
plans, to assist such individuals and employ-
ers in determining whether they are eligible
to participate in an Exchange or eligible for
a premium tax credit or cost-sharing reduc-
tion, and to present standardized informa-
tion (including quality ratings) regarding
qualified health plans offered through an Ex-
change to assist consumers in making easy
health insurance choices.

Such template shall include, with respect to
each qualified health plan offered through the
Exchange in each rating area, access to the
uniform outline of coverage the plan is re-
quired to provide under section 27161 of the
Public Health Service Act and to a copy of the
plan’s written policy.
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(6) Enrollment periods

The Secretary shall require an Exchange to
provide for—

(A) an initial open enrollment, as deter-
mined by the Secretary (such determination
to be made not later than July 1, 2012);

(B) annual open enrollment periods, as de-
termined by the Secretary for calendar
years after the initial enrollment period;

(C) special enrollment periods specified in
section 9801 of title 26 and other special en-
rollment periods under circumstances simi-
lar to such periods under part D of title
XVIII of the Social Security Act [42 U.S.C.
1395w-101 et seq.]; and

(D) special monthly enrollment periods for
Indians (as defined in section 1603 of title 25).

(d) Requirements

(1) In general

An Exchange shall be a governmental agen-
cy or nonprofit entity that is established by a
State.

(2) Offering of coverage
(A) In general

An Exchange shall make available quali-
fied health plans to qualified individuals and
qualified employers.

(B) Limitation
(i) In general

An Exchange may not make available
any health plan that is not a qualified
health plan.

(ii) Offering of stand-alone dental benefits

Each Exchange within a State shall
allow an issuer of a plan that only provides
limited scope dental benefits meeting the
requirements of section 9832(c)(2)(A) of
title 26 to offer the plan through the Ex-
change (either separately or in conjunc-
tion with a qualified health plan) if the
plan provides pediatric dental benefits
meeting the requirements of section
18022(b)(1)(J) of this title).

(3) Rules relating to additional required bene-
fits
(A) In general

Except as provided in subparagraph (B), an
Exchange may make available a qualified
health plan notwithstanding any provision
of law that may require benefits other than
the essential health benefits specified under
section 18022(b) of this title.

(B) States may require additional benefits
(i) In general

Subject to the requirements of clause
(ii), a State may require that a qualified
health plan offered in such State offer ben-
efits in addition to the essential health
benefits specified under section 18022(b) of
this title.

(ii) State must assume cost

A State shall make payments—
(I) to an individual enrolled in a quali-
fied health plan offered in such State; or
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(IT) on behalf of an individual described
in subclause (I) directly to the qualified
health plan in which such individual is
enrolled;

to defray the cost of any additional bene-
fits described in clause (i).

(4) Functions

An Exchange shall, at a minimum—

(A) implement procedures for the certifi-
cation, recertification, and decertification,
consistent with guidelines developed by the
Secretary under subsection (c), of health
plans as qualified health plans;

(B) provide for the operation of a toll-free
telephone hotline to respond to requests for
assistance;

(C) maintain an Internet website through
which enrollees and prospective enrollees of
qualified health plans may obtain standard-
ized comparative information on such plans;

(D) assign a rating to each qualified health
plan offered through such Exchange in ac-
cordance with the criteria developed by the
Secretary under subsection (¢)(3);

(B) utilize a standardized format for pre-
senting health benefits plan options in the
Exchange, including the use of the uniform
outline of coverage established under section
2715 of the Public Health Service Act [42
U.S.C. 300gg-15];

(F) in accordance with section 18083 of this
title, inform individuals of eligibility re-
quirements for the medicaid program under
title XIX of the Social Security Act [42
U.S.C. 1396 et seq.], the CHIP program under
title XXI of such Act [42 U.S.C. 1397aa et
seq.], or any applicable State or local public
program and if through screening of the ap-
plication by the Exchange, the Exchange de-
termines that such individuals are eligible
for any such program, enroll such individ-
uals in such program;

(G) establish and make available by elec-
tronic means a calculator to determine the
actual cost of coverage after the application
of any premium tax credit under section 36B
of title 26 and any cost-sharing reduction
under section 18071 of this title;

(H) subject to section 18081 of this title,
grant a certification attesting that, for pur-
poses of the individual responsibility pen-
alty under section 5000A of title 26, an indi-
vidual is exempt from the individual require-
ment or from the penalty imposed by such
section because—

(i) there is no affordable qualified health
plan available through the Exchange, or
the individual’s employer, covering the in-
dividual; or

(ii) the individual meets the require-
ments for any other such exemption from
the individual responsibility requirement
or penalty;

(I) transfer to the Secretary of the Treas-
ury—

(i) a list of the individuals who are is-
sued a certification under subparagraph
(H), including the name and taxpayer iden-
tification number of each individual;
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(ii) the name and taxpayer identification
number of each individual who was an em-
ployee of an employer but who was deter-
mined to be eligible for the premium tax
credit under section 36B of title 26 be-
cause—

(I) the employer did not provide mini-
mum essential coverage; or

(IT) the employer provided such mini-
mum essential coverage but it was deter-
mined under section 36B(c)(2)(C) of such
title to either be unaffordable to the em-
ployee or not provide the required mini-
mum actuarial value; and

(iii) the name and taxpayer identifica-
tion number of each individual who noti-
fies the Exchange under section 18081(b)(4)
of this title that they have changed em-
ployers and of each individual who ceases
coverage under a qualified health plan dur-
ing a plan year (and the effective date of
such cessation);

(J) provide to each employer the name of
each employee of the employer described in
subparagraph (I)(ii) who ceases coverage
under a qualified health plan during a plan
year (and the effective date of such ces-
sation); and

(K) establish the Navigator program de-
scribed in subsection (i).

(5) Funding limitations

(A) No Federal funds for continued oper-
ations

In establishing an Exchange under this
section, the State shall ensure that such Ex-
change is self-sustaining beginning on Janu-
ary 1, 2015, including allowing the Exchange
to charge assessments or user fees to partici-
pating health insurance issuers, or to other-
wise generate funding, to support its oper-
ations.

(B) Prohibiting wasteful use of funds

In carrying out activities under this sub-
section, an Exchange shall not utilize any
funds intended for the administrative and
operational expenses of the Exchange for
staff retreats, promotional giveaways, exces-
sive executive compensation, or promotion
of Federal or State legislative and regu-
latory modifications.

(6) Consultation

An Exchange shall consult with stakeholders

relevant to carrying out the activities under
this section, including—

(A) educated health care consumers who
are enrollees in qualified health plans;

(B) individuals and entities with experi-
ence in facilitating enrollment in qualified
health plans;

(C) representatives of small businesses and
self-employed individuals;

(D) State Medicaid offices; and

(E) advocates for enrolling hard to reach
populations.

(7) Publication of costs

An Exchange shall publish the average costs

of licensing, regulatory fees, and any other
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payments required by the Exchange, and the
administrative costs of such Exchange, on an
Internet website to educate consumers on such
costs. Such information shall also include
monies lost to waste, fraud, and abuse.

(e) Certification

(1) In general

An Exchange may certify a health plan as a
qualified health plan if—

(A) such health plan meets the require-
ments for certification as promulgated by
the Secretary under subsection (¢)(1); and

(B) the Exchange determines that making
available such health plan through such Ex-
change is in the interests of qualified indi-
viduals and qualified employers in the State
or States in which such Exchange operates,
except that the Exchange may not exclude a
health plan—

(i) on the basis that such plan is a fee-
for-service plan;

(ii) through the imposition of premium
price controls; or

(iii) on the basis that the plan provides
treatments necessary to prevent patients’
deaths in circumstances the Exchange de-
termines are inappropriate or too costly.

(2) Premium considerations

The Exchange shall require health plans
seeking certification as qualified health plans
to submit a justification for any premium in-
crease prior to implementation of the in-
crease. Such plans shall prominently post such
information on their websites. The Exchange
shall take this information, and the informa-
tion and the recommendations provided to the
Exchange by the State under section
2794(b)(1)1 of the Public Health Service Act [42
U.S.C. 300gg-94(b)(1)] (relating to patterns or
practices of excessive or unjustified premium
increases), into consideration when determin-
ing whether to make such health plan avail-
able through the Exchange. The Exchange
shall take into account any excess of premium
growth outside the Exchange as compared to
the rate of such growth inside the Exchange,
including information reported by the States.
(3) Transparency in coverage

(A) In general

The Exchange shall require health plans
seeking certification as qualified health
plans to submit to the Exchange, the Sec-
retary, the State insurance commissioner,
and make available to the public, accurate
and timely disclosure of the following infor-
mation:

(i) Claims payment policies and prac-
tices.

(ii) Periodic financial disclosures.

(iii) Data on enrollment.

(iv) Data on disenrollment.

(v) Data on the number of claims that
are denied.

(vi) Data on rating practices.

(vii) Information on cost-sharing and
payments with respect to any out-of-net-
work coverage.

(viii) Information on enrollee and par-
ticipant rights under this title.!
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(ix) Other information as determined ap-
propriate by the Secretary.

(B) Use of plain language

The information required to be submitted
under subparagraph (A) shall be provided in
plain language. The term ‘‘plain language’’
means language that the intended audience,
including individuals with limited English
proficiency, can readily understand and use
because that language is concise, well-orga-
nized, and follows other best practices of
plain language writing. The Secretary and
the Secretary of Labor shall jointly develop
and issue guidance on best practices of plain
language writing.

(C) Cost sharing transparency

The Exchange shall require health plans
seeking certification as qualified health
plans to permit individuals to learn the
amount of cost-sharing (including deduct-
ibles, copayments, and coinsurance) under
the individual’s plan or coverage that the in-
dividual would be responsible for paying
with respect to the furnishing of a specific
item or service by a participating provider
in a timely manner upon the request of the
individual. At a minimum, such information
shall be made available to such individual
through an Internet website and such other
means for individuals without access to the
Internet.

(D) Group health plans

The Secretary of Labor shall update and
harmonize the Secretary’s rules concerning
the accurate and timely disclosure to par-
ticipants by group health plans of plan dis-
closure, plan terms and conditions, and peri-
odic financial disclosure with the standards
established by the Secretary under subpara-
graph (A).

(f) Flexibility

(1) Regional or other interstate exchanges

An Exchange may operate in more than one
State if—
(A) each State in which such Exchange op-
erates permits such operation; and
(B) the Secretary approves such regional
or interstate Exchange.

(2) Subsidiary Exchanges

A State may establish one or more subsidi-
ary Exchanges if—
(A) each such Exchange serves a geo-
graphically distinct area; and
(B) the area served by each such Exchange
is at least as large as a rating area described
in section 2701(a) of the Public Health Serv-
ice Act [42 U.S.C. 300gg(a)].
(3) Authority to contract
(A) In general

A State may elect to authorize an Ex-
change established by the State under this
section to enter into an agreement with an
eligible entity to carry out 1 or more respon-
sibilities of the Exchange.

(B) Eligible entity

In this paragraph, the term ‘‘eligible en-
tity”’ means—
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(i) a person—

(I) incorporated under, and subject to
the laws of, 1 or more States;

(IT) that has demonstrated experience
on a State or regional basis in the indi-
vidual and small group health insurance
markets and in benefits coverage; and

(ITIT) that is not a health insurance is-
suer or that is treated under subsection
(a) or (b) of section 52 of title 26 as a
member of the same controlled group of
corporations (or under common control
with) as a health insurance issuer; or

(ii) the State medicaid agency under
title XIX of the Social Security Act [42
U.S.C. 1396 et seq.].
(g) Rewarding quality through market-based in-
centives

(1) Strategy described

A strategy described in this paragraph is a
payment structure that provides increased re-
imbursement or other incentives for—

(A) improving health outcomes through
the implementation of activities that shall
include quality reporting, effective case
management, care coordination, chronic dis-
ease management, medication and care com-
pliance initiatives, including through the
use of the medical home model, for treat-
ment or services under the plan or coverage;

(B) the implementation of activities to
prevent hospital readmissions through a
comprehensive program for hospital dis-
charge that includes patient-centered edu-
cation and counseling, comprehensive dis-
charge planning, and post discharge rein-
forcement by an appropriate health care pro-
fessional;

(C) the implementation of activities to im-
prove patient safety and reduce medical er-
rors through the appropriate use of best clin-
ical practices, evidence based medicine, and
health information technology under the
plan or coverage;

(D) the implementation of wellness and
health promotion activities; and

(E) the implementation of activities to re-
duce health and health care disparities, in-
cluding through the use of language serv-
ices, community outreach, and cultural
competency trainings.

(2) Guidelines

The Secretary, in consultation with experts
in health care quality and stakeholders, shall
develop guidelines concerning the matters de-
scribed in paragraph (1).

(3) Requirements

The guidelines developed under paragraph (2)
shall require the periodic reporting to the ap-
plicable Exchange of the activities that a
qualified health plan has conducted to imple-
ment a strategy described in paragraph (1).

(h) Quality improvement
(1) Enhancing patient safety

Beginning on January 1, 2015, a qualified
health plan may contract with—
(A) a hospital with greater than 50 beds
only if such hospital—

(i) utilizes a patient safety evaluation
system as described in part C of title IX of
the Public Health Service Act [42 U.S.C.
299b-21 et seq.]; and

(ii) implements a mechanism to ensure
that each patient receives a comprehen-
sive program for hospital discharge that
includes patient-centered education and
counseling, comprehensive discharge plan-
ning, and post discharge reinforcement by
an appropriate health care professional; or

(B) a health care provider only if such pro-
vider implements such mechanisms to im-
prove health care quality as the Secretary
may by regulation require.

(2) Exceptions

The Secretary may establish reasonable ex-

ceptions to the requirements described in
paragraph (1).
(3) Adjustment

The Secretary may by regulation adjust the

number of beds described in paragraph (1)(A).
(i) Navigators
(1) In general

An Exchange shall establish a program

under which it awards grants to entities de-
scribed in paragraph (2) to carry out the duties
described in paragraph (3).

(2) Eligibility

(A) In general

To be eligible to receive a grant under
paragraph (1), an entity shall demonstrate to
the Exchange involved that the entity has
existing relationships, or could readily es-
tablish relationships, with employers and
employees, consumers (including uninsured
and underinsured consumers), or self-em-
ployed individuals likely to be qualified to
enroll in a qualified health plan.

(B) Types

Entities described in subparagraph (A)
may include trade, industry, and profes-
sional associations, commercial fishing in-
dustry organizations, ranching and farming
organizations, community and consumer-fo-
cused nonprofit groups, chambers of com-
merce, unions, resource partners of the
Small Business Administration, other Ili-
censed insurance agents and brokers, and
other entities that—

(i) are capable of carrying out the duties

described in paragraph (3);

(ii) meet the standards described in para-
graph (4); and

(iii) provide information consistent with
the standards developed under paragraph

(5).

(3) Duties

An entity that serves as a navigator under a

grant under this subsection shall—

(A) conduct public education activities to
raise awareness of the availability of quali-
fied health plans;

(B) distribute fair and impartial informa-
tion concerning enrollment in qualified
health plans, and the availability of pre-
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mium tax credits under section 36B of title
26 and cost-sharing reductions under section
18071 of this title;

(C) facilitate
health plans;

(D) provide referrals to any applicable of-
fice of health insurance consumer assistance
or health insurance ombudsman established
under section 2793 of the Public Health Serv-
ice Act [42 U.S.C. 300gg-93], or any other ap-
propriate State agency or agencies, for any
enrollee with a grievance, complaint, or
question regarding their health plan, cov-
erage, or a determination under such plan or
coverage; and

(E) provide information in a manner that
is culturally and linguistically appropriate
to the needs of the population being served
by the Exchange or Exchanges.

(4) Standards
(A) In general

The Secretary shall establish standards for
navigators under this subsection, including
provisions to ensure that any private or pub-
lic entity that is selected as a navigator is
qualified, and licensed if appropriate, to en-
gage in the navigator activities described in
this subsection and to avoid conflicts of in-
terest. Under such standards, a navigator
shall not—

(i) be a health insurance issuer; or

(ii) receive any consideration directly or
indirectly from any health insurance is-
suer in connection with the enrollment of

any qualified individuals or employees of a

qualified employer in a qualified health

plan.

enrollment in qualified

(5) Fair and impartial information and services

The Secretary, in collaboration with States,
shall develop standards to ensure that infor-
mation made available by navigators is fair,
accurate, and impartial.

(6) Funding

Grants under this subsection shall be made
from the operational funds of the Exchange
and not Federal funds received by the State to
establish the Exchange.

(j) Applicability of mental health parity

Section 2726 of the Public Health Service Act
[42 U.S.C. 300gg—26] shall apply to qualified
health plans in the same manner and to the
same extent as such section applies to health in-
surance issuers and group health plans.

(k) Conflict

An Exchange may not establish rules that con-
flict with or prevent the application of regula-
tions promulgated by the Secretary under this
subchapter.

(Pub. L. 111-148, title I, §1311, title X,
§§10104(e)—(h), 10203(a), Mar. 23, 2010, 124 Stat.
173, 900, 901, 927.)

REFERENCES IN TEXT

Subtitles A and C, referred to in subsec.
(a)@)(A)({)(II), are subtitles A (§§1001-1004) and C
(§§1201-1255), respectively, of title I of Pub. L. 111-148,
Mar. 23, 2010, 124 Stat. 130, 154. Subtitle A enacted sec-
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tions 300gg-11 to 300gg-19, 300gg-93, and 300gg-94 of this
title, transferred sections 300gg-4 to 300gg-7 and
300gg-13 of this title to sections 300gg-25 to 300gg-28 and
300gg-9 of this title, respectively, amended sections
300gg-11, 300gg-12, and 300gg—21 to 300gg—23 of this title,
and enacted provisions set out as a note under section
300gg-11 of this title. Subtitle C enacted subchapter II
of this chapter and sections 300gg to 300gg-2 and 300gg—4
to 300gg-T7 of this title, transferred section 300gg of this
title to section 300gg-3 of this title, amended sections
300gg-1 and 300gg—4 of this title, and enacted provisions
set out as a note under section 300gg of this title. For
complete classification of subtitles A and C to the
Code, see Tables.

This title, referred to in subsecs. (b)(1) and
(€)(3)(A)(viii), is title I of Pub. L. 111-148, Mar. 23, 2010,
124 Stat. 130, which enacted this chapter and enacted,
amended, and transferred numerous other sections and
notes in the Code. For complete classification of title
I to the Code, see Tables.

Section 2716 of the Public Health Service Act, re-
ferred to in subsec. (¢)(5), probably should be section
2715 of the Public Health Service Act, act July 1, 1944,
which is classified to section 300gg-15 of this title and
requires the Secretary to develop a uniform expla-
nation of coverage documents and standardized defini-
tions. Section 2716 of act July 1, 1944, which is classified
to section 300gg-16 of this title, relates to prohibition
on discrimination in favor of highly compensated indi-
viduals.

The Social Security Act, referred to in subsecs.
(€©)(6)(C), (D@)(F), and (H)(3)(B)(ii), is act Aug. 14, 1935,
ch. 531, 49 Stat. 620. Part D of title XVIII of the Act is
classified generally to part D (§1395w-101 et seq.) of sub-
chapter XVIII of chapter 7 of this title. Titles XIX and
XXI of the Act are classified generally to subchapters
XIX (§1396 et seq.) and XXI (§1397aa et seq.), respec-
tively, of chapter 7 of this title. For complete classi-
fication of this Act to the Code, see section 1305 of this
title and Tables.

Section 2794 of the Public Health Service Act, re-
ferred to in subsec. (e)(2), probably means section 2794
of act July 1, 1944, as added by section 1003 of Pub. L.
111-148, which relates to premium increases for consum-
ers and is classified to section 300gg-94 of this title. An-
other section 2794 of act July 1, 1944, relates to uniform
fraud and abuse referral format and is classified to sec-
tion 300gg-95 of this title.

The Public Health Service Act, referred to in subsec.
(h)(DH(A)@), is act July 1, 1944, ch. 373, 58 Stat. 682. Part
C of title IX of the Act is classified generally to part
C (§299b-21 et seq.) of subchapter VII of chapter 6A of
this title. For complete classification of this Act to the
Code, see Short Title note set out under section 201 of
this title and Tables.

This subchapter, referred to in subsec. (k), was in the
original ‘‘this subtitle’’, meaning subtitle D of title I of
Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 162, which en-
acted this subchapter and amended sections 501, 4958,
and 6033 of Title 26, Internal Revenue Code.

AMENDMENTS
2010—Subsec. (c)(1)(I). Pub. L. 111-148, §10203(a), added
subpar. (I).
Subsec. (A)(3)(B)({i). Pub. L. 111-148, §10104(e)(1),

added cl. (ii) and struck out former cl. (ii). Prior to
amendment, text read as follows: ‘A State shall make
payments to or on behalf of an individual eligible for
the premium tax credit under section 36B of title 26 and
any cost-sharing reduction under section 18071 of this
title to defray the cost to the individual of any addi-
tional benefits described in clause (i) which are not eli-
gible for such credit or reduction under section
36B(b)(3)(D) of title 26 and section 18071(c)(4) of this
title.”

Subsec. (d)(6)(A). Pub. L. 111-148, §10104(e)(2), inserted
“‘educated” before ‘‘health care’.

Subsec. (e)(2). Pub. L. 111-148, §10104(f)(1), which di-
rected substitution of ‘‘shall” for ‘“‘may’’ in second sen-
tence, was executed by making the substitution in
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third sentence before ‘‘take’ to reflect the probable in-
tent of Congress because the word ‘‘shall” already ap-
peared in second sentence.

Subsec. (e)(3). Pub. L. 111-148, §10104(f)(2), added par.
3).

Subsec. (2)(1)(E). Pub. L. 111-148, §10104(g), added sub-
par. (E).

Subsec. (1)(2)(B). Pub. L. 111-148, §10104(h), sub-
stituted ‘‘resource partners of the Small Business Ad-
ministration” for ‘‘small business development cen-
ters’.

§ 18032. Consumer choice

(a) Choice
(1) Qualified individuals

A qualified individual may enroll in any
qualified health plan available to such individ-
ual and for which such individual is eligible.

(2) Qualified employers
(A) Employer may specify level

A qualified employer may provide support
for coverage of employees under a qualified
health plan by selecting any level of cov-
erage under section 18022(d) of this title to
be made available to employees through an
Exchange.

(B) Employee may choose plans within a
level

Each employee of a qualified employer
that elects a level of coverage under sub-
paragraph (A) may choose to enroll in a
qualified health plan that offers coverage at
that level.

(b) Payment of premiums by qualified individ-
uals

A qualified individual enrolled in any qualified
health plan may pay any applicable premium
owed by such individual to the health insurance
issuer issuing such qualified health plan.

(c) Single risk pool
(1) Individual market

A health insurance issuer shall consider all
enrollees in all health plans (other than grand-
fathered health plans) offered by such issuer in
the individual market, including those enroll-
ees who do not enroll in such plans through
the Exchange, to be members of a single risk
pool.

(2) Small group market

A health insurance issuer shall consider all
enrollees in all health plans (other than grand-
fathered health plans) offered by such issuer in
the small group market, including those en-
rollees who do not enroll in such plans
through the Exchange, to be members of a sin-
gle risk pool.

(3) Merger of markets

A State may require the individual and
small group insurance markets within a State
to be merged if the State determines appro-
priate.
(4) State law

A State law requiring grandfathered health

plans to be included in a pool described in
paragraph (1) or (2) shall not apply.
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(d) Empowering consumer choice
(1) Continued operation of market outside Ex-
changes

Nothing in this title! shall be construed to
prohibit—

(A) a health insurance issuer from offering
outside of an Exchange a health plan to a
qualified individual or qualified employer;
and

(B) a qualified individual from enrolling
in, or a qualified employer from selecting for
its employees, a health plan offered outside
of an Exchange.

(2) Continued operation of State benefit re-
quirements

Nothing in this title! shall be construed to
terminate, abridge, or limit the operation of
any requirement under State law with respect
to any policy or plan that is offered outside of
an Exchange to offer benefits.

(3) Voluntary nature of an Exchange

(A) Choice to enroll or not to enroll

Nothing in this title! shall be construed to
restrict the choice of a qualified individual
to enroll or not to enroll in a qualified
health plan or to participate in an Ex-
change.

(B) Prohibition against compelled enrollment

Nothing in this title! shall be construed to
compel an individual to enroll in a qualified
health plan or to participate in an Ex-
change.

(C) Individuals allowed to enroll in any plan

A qualified individual may enroll in any
qualified health plan, except that in the case
of a catastrophic plan described in section
18022(e) of this title, a qualified individual
may enroll in the plan only if the individual
is eligible to enroll in the plan under section
18022(e)(2) of this title.

(D) Members of Congress in the Exchange

(i) Requirement

Notwithstanding any other provision of
law, after the effective date of this sub-
title, the only health plans that the Fed-
eral Government may make available to
Members of Congress and congressional
staff with respect to their service as a
Member of Congress or congressional staff
shall be health plans that are—

(I) created under this Act (or an
amendment made by this Act); or

(IT) offered through an Exchange estab-
lished under this Act (or an amendment
made by this Act).

(ii) Definitions

In this section:
(I) Member of Congress

The term ‘Member of Congress’”’

means any member of the House of Rep-
resentatives or the Senate.

(II) Congressional staff

The term ‘‘congressional staff”’ means
all full-time and part-time employees

1See References in Text note below.
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employed by the official office of a Mem-
ber of Congress, whether in Washington,
DC or outside of Washington, DC.
(4) No penalty for transferring to minimum es-
sential coverage outside Exchange

An Exchange, or a qualified health plan of-
fered through an Exchange, shall not impose
any penalty or other fee on an individual who
cancels enrollment in a plan because the indi-
vidual becomes eligible for minimum essential
coverage (as defined in section 5000A(f) of title
26 without regard to paragraph (1)(C) or (D)
thereof) or such coverage becomes affordable
(within the meaning of section 36B(c)(2)(C) of
such title).

(e) Enrollment through agents or brokers

The Secretary shall establish procedures
under which a State may allow agents or bro-
kers—

(1) to enroll individuals and employers in
any qualified health plans in the individual or
small group market as soon as the plan is of-
fered through an Exchange in the State; and

(2) to assist individuals in applying for pre-
mium tax credits and cost-sharing reductions
for plans sold through an Exchange.

(f) Qualified individuals and employers; access
limited to citizens and lawful residents

(1) Qualified individuals

In this title:1!

(A) In general

The term ‘‘qualified individual’ means,
with respect to an Exchange, an individual
who—

(i) is seeking to enroll in a qualified
health plan in the individual market of-
fered through the Exchange; and

(ii) resides in the State that established
the Exchange.

(B) Incarcerated individuals excluded

An individual shall not be treated as a
qualified individual if, at the time of enroll-
ment, the individual is incarcerated, other
than incarceration pending the disposition
of charges.

(2) Qualified employer
In this title:1
(A) In general

The term ‘‘qualified employer’’ means a
small employer that elects to make all full-
time employees of such employer eligible for
1 or more qualified health plans offered in
the small group market through an Ex-
change that offers qualified health plans.

(B) Extension to large groups

(i) In general

Beginning in 2017, each State may allow
issuers of health insurance coverage in the
large group market in the State to offer
qualified health plans in such market
through an Exchange. Nothing in this sub-
paragraph shall be construed as requiring
the issuer to offer such plans through an
Exchange.

(ii) Large employers eligible

If a State under clause (i) allows issuers

to offer qualified health plans in the large
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group market through an Exchange, the
term ‘‘qualified employer’’ shall include a
large employer that elects to make all
full-time employees of such employer eli-
gible for 1 or more qualified health plans
offered in the large group market through
the Exchange.
(8) Access limited to lawful residents

If an individual is not, or is not reasonably
expected to be for the entire period for which
enrollment is sought, a citizen or national of
the United States or an alien lawfully present
in the United States, the individual shall not
be treated as a qualified individual and may
not be covered under a qualified health plan in
the individual market that is offered through
an Exchange.

(Pub. L. 111-148, title I, §1312, title X, §10104@i),
Mar. 23, 2010, 124 Stat. 182, 901.)

REFERENCES IN TEXT

This title, referred to in subsecs. (d)(1), (2), (3)(A), (B)
and ()(1), (2), is title I of Pub. L. 111-148, Mar. 23, 2010,
124 Stat. 130, which enacted this chapter and enacted,
amended, and transferred numerous other sections and
notes in the Code. For complete classification of title
I to the Code, see Tables.

The effective date of this subtitle, referred to in sub-
sec. (A)(B)(D)({), is the effective date of subtitle D of
title I of Pub. L. 111-148, which is Mar. 23, 2010.

This Act, referred to in subsec. (d)(3)(D)(@i), is Pub. L.
111-148, Mar. 23, 2010, 124 Stat. 119, known as the Pa-
tient Protection and Affordable Care Act. For complete
classification of this Act to the Code, see Short Title
note set out under section 18001 of this title and Tables.

AMENDMENTS

2010—Subsec. (a)(1). Pub. L. 111-148, §10104(i)(1), in-
serted ‘‘and for which such individual is eligible’ be-
fore period at end.

Subsec. (e). Pub. L. 111-148, §10104(i)(2)(B), struck out
concluding provisions which read as follows: ‘“‘Such pro-
cedures may include the establishment of rate sched-
ules for broker commissions paid by health benefits
plans offered through an exchange.”

Subsec. (e)(1). Pub. L. 111-148, §10104(1)(2)(A), inserted
“‘and employers’ after ‘‘enroll individuals’.

Subsec. (H)(1)(A)(Ei). Pub. L. 111-148, §10104(i)(3),
struck out ‘‘(except with respect to territorial agree-
ments under this subsection)’’ before period at end.

§18033. Financial integrity

(a) Accounting for expenditures
(1) In general

An Exchange shall keep an accurate ac-
counting of all activities, receipts, and ex-
penditures and shall annually submit to the
Secretary a report concerning such account-
ings.

(2) Investigations

The Secretary, in coordination with the In-
spector General of the Department of Health
and Human Services, may investigate the af-
fairs of an Exchange, may examine the prop-
erties and records of an Exchange, and may re-
quire periodic reports in relation to activities
undertaken by an Exchange. An Exchange
shall fully cooperate in any investigation con-
ducted under this paragraph.

(3) Audits

An Exchange shall be subject to annual au-
dits by the Secretary.
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(4) Pattern of abuse

If the Secretary determines that an Ex-
change or a State has engaged in serious mis-
conduct with respect to compliance with the
requirements of, or carrying out of activities
required under, this title,! the Secretary may
rescind from payments otherwise due to such
State involved under this or any other Act ad-
ministered by the Secretary an amount not to
exceed 1 percent of such payments per year
until corrective actions are taken by the State
that are determined to be adequate by the
Secretary.

(5) Protections against fraud and abuse

With respect to activities carried out under
this title,! the Secretary shall provide for the
efficient and non-discriminatory administra-
tion of Exchange activities and implement any
measure or procedure that—

(A) the Secretary determines is appro-
priate to reduce fraud and abuse in the ad-
ministration of this title;! and

(B) the Secretary has authority to imple-
ment under this title! or any other Act.

(6) Application of the False Claims Act

(A) In general

Payments made by, through, or in connec-
tion with an Exchange are subject to the
False Claims Act (31 U.S.C. 3729 et seq.) if
those payments include any Federal funds.
Compliance with the requirements of this
Act concerning eligibility for a health insur-
ance issuer to participate in the Exchange
shall be a material condition of an issuer’s
entitlement to receive payments, including
payments of premium tax credits and cost-
sharing reductions, through the Exchange.

(B) 2 Damages

Notwithstanding paragraph (1) of section
3729(a) of title 31, and subject to paragraph
(2) of such section, the civil penalty assessed
under the False Claims Act on any person
found liable under such Act as described in
subparagraph (A) shall be increased by not
less than 3 times and not more than 6 times
the amount of damages which the Govern-
ment sustains because of the act of that per-
son.

(b) GAO oversight

Not later than 5 years after the first date on
which Exchanges are required to be operational
under this title,! the Comptroller General shall
conduct an ongoing study of Exchange activities
and the enrollees in qualified health plans of-
fered through Exchanges. Such study shall re-
view—

(1) the operations and administration of Ex-
changes, including surveys and reports of
qualified health plans offered through Ex-
changes and on the experience of such plans
(including data on enrollees in Exchanges and
individuals purchasing health insurance cov-
erage outside of Exchanges), the expenses of
Exchanges, claims statistics relating to quali-
fied health plans, complaints data relating to

1See References in Text note below.
2See Termination of Provision note below.
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such plans, and the manner in which Ex-
changes meet their goals;

(2) any significant observations regarding
the utilization and adoption of Exchanges;

(3) where appropriate, recommendations for
improvements in the operations or policies of
Exchanges;

(4) a survey of the cost and affordability of
health care insurance provided under the Ex-
changes for owners and employees of small
business concerns (as defined under section 632
of title 15), including data on enrollees in Ex-
changes and individuals purchasing health in-
surance coverage outside of Exchanges; and

(5) how many physicians, by area and spe-
cialty, are not taking or accepting new pa-
tients enrolled in Federal Government health
care programs, and the adequacy of provider
networks of Federal Government health care
programs.

(Pub. L. 111-148, title I, §1313, title X, §10104(k),
Mar. 23, 2010, 124 Stat. 184, 902.)

REFERENCES IN TEXT

This title, referred to in subsecs. (a)(4), (56) and (b), is
title I of Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 130,
which enacted this chapter and enacted, amended, and
transferred numerous other sections and notes in the
Code. For complete classification of title I to the Code,
see Tables.

This Act, referred to in subsec. (a)(4), (6)(A), is Pub.
L. 111-148, Mar. 23, 2010, 124 Stat. 119, known as the Pa-
tient Protection and Affordable Care Act. For complete
classification of this Act to the Code, see Short Title
note set out under section 18001 of this title and Tables.

The False Claims Act, referred to in subsec. (a)(6),
was the popular name for sections 231, 232, 233, and 235
of former Title 31, Money and Finance. Sections 231,
232, 233, and 235 were repealed by Pub. L. 97-258, §5(b),
Sept. 13, 1982, 96 Stat. 1084, and reenacted by the first
section thereof as sections 3729 to 3731 of Title 31,
Money and Finance.

AMENDMENTS

2010—Subsec. (b)(4), (5). Pub. L. 111-148, §10104(k),
added par. (4) and redesignated former par. (4) as (5).

TERMINATION OF PROVISION

Pub. L. 111-148, title X, §10104(j)(1), Mar. 23, 2010, 124
Stat. 901, provided that: ‘“‘Subparagraph (B) of section
1313(a)(6) of this Act [42 U.S.C. 18033(a)(6)(B)] is hereby
deemed null, void, and of no effect.”

PART C—STATE FLEXIBILITY RELATING TO
EXCHANGES

§18041. State flexibility in operation and en-
forcement of Exchanges and related require-
ments

(a) Establishment of standards
(1) In general

The Secretary shall, as soon as practicable
after March 23, 2010, issue regulations setting
standards for meeting the requirements under
this title,! and the amendments made by this
title,! with respect to—

(A) the establishment and operation of Ex-
changes (including SHOP Exchanges);

(B) the offering of qualified health plans
through such Exchanges;

1See References in Text note below.
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(C) the establishment of the reinsurance
and risk adjustment programs under part E;
and

(D) such other requirements as the Sec-
retary determines appropriate.

The preceding sentence shall not apply to
standards for requirements under subtitles A
and C (and the amendments made by such sub-
titles) for which the Secretary issues regula-
tions under the Public Health Service Act [42
U.S.C. 201 et seq.].

(2) Consultation

In issuing the regulations under paragraph
(1), the Secretary shall consult with the Na-
tional Association of Insurance Commis-
sioners and its members and with health in-
surance issuers, consumer organizations, and
such other individuals as the Secretary selects
in a manner designed to ensure balanced rep-
resentation among interested parties.

(b) State action

BEach State that elects, at such time and in
such manner as the Secretary may prescribe, to
apply the requirements described in subsection
(a) shall, not later than January 1, 2014, adopt
and have in effect—

(1) the Federal standards established under
subsection (a); or

(2) a State law or regulation that the Sec-
retary determines implements the standards
within the State.

(c) Failure to establish Exchange or implement
requirements

(1) In general

If—
(A) a State is not an electing State under
subsection (b); or
(B) the Secretary determines, on or before
January 1, 2013, that an electing State—
(i) will not have any required Exchange
operational by January 1, 2014; or
(ii) has not taken the actions the Sec-
retary determines necessary to imple-
ment—
(I) the other requirements set forth in
the standards under subsection (a); or
(IT) the requirements set forth in sub-
titles A and C and the amendments made
by such subtitles;

the Secretary shall (directly or through agree-
ment with a not-for-profit entity) establish
and operate such Exchange within the State
and the Secretary shall take such actions as
are necessary to implement such other re-
quirements.

(2) Enforcement authority

The provisions of section 2736(b)! of the Pub-
lic Health Services? Act [42 U.S.C. 300gg—22(b)]
shall apply to the enforcement under para-
graph (1) of requirements of subsection (a)(1)
(without regard to any limitation on the ap-
plication of those provisions to group health
plans).

280 in original. Probably should be ‘‘Service’.
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(d) No interference with State regulatory author-
ity
Nothing in this title! shall be construed to
preempt any State law that does not prevent the
application of the provisions of this title.l

(e) Presumption for certain State-operated Ex-
changes

(1) In general

In the case of a State operating an Exchange
before January 1, 2010, and which has insured
a percentage of its population not less than
the percentage of the population projected to
be covered nationally after the implementa-
tion of this Act, that seeks to operate an Ex-
change under this section, the Secretary shall
presume that such Exchange meets the stand-
ards under this section unless the Secretary
determines, after completion of the process es-
tablished under paragraph (2), that the Ex-
change does not comply with such standards.

(2) Process

The Secretary shall establish a process to
work with a State described in paragraph (1)
to provide assistance necessary to assist the
State’s Exchange in coming into compliance
with the standards for approval under this sec-
tion.

(Pub. L. 111-148, title I, §1321, Mar. 23, 2010, 124
Stat. 186.)

REFERENCES IN TEXT

This title, referred to in subsecs. (a)(1) and (d), is title
I of Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 130, which
enacted this chapter and enacted, amended, and trans-
ferred numerous other sections and notes in the Code.
For complete classification of title I to the Code, see
Tables.

Subtitles A and C, referred to in subsecs. (a)(1) and
(©)(1)(B)(ii)(II), are subtitles A (§§1001-1004) and C
(§§1201-1255), respectively, of title I of Pub. L. 111-148,
Mar. 23, 2010, 124 Stat. 130, 1564. Subtitle A enacted sec-
tions 300gg-11 to 300gg-19, 300gg-93, and 300gg-94 of this
title, transferred sections 300gg-4 to 300gg-7 and
300gg-13 of this title to sections 300gg-25 to 300gg-28 and
300gg-9 of this title, respectively, amended sections
300gg-11, 300gg-12, and 300gg—21 to 300gg-23 of this title,
and enacted provisions set out as a note under section
300gg-11 of this title. Subtitle C enacted subchapter IT
of this chapter and sections 300gg to 300gg-2 and 300gg—4
to 300gg-T7 of this title, transferred section 300gg of this
title to section 300gg-3 of this title, amended sections
300gg-1 and 300gg—4 of this title, and enacted provisions
set out as a note under section 300gg of this title. For
complete classification of subtitles A and C to the
Code, see Tables.

The Public Health Service Act, referred to in subsec.
(a)(1), is act July 1, 1944, ch. 373, 58 Stat. 682, which is
classified generally to chapter 6A (§201 et seq.) of this
title. For complete classification of this Act to the
Code, see Short Title note set out under section 201 of
this title and Tables.

Section 2736 of the Public Health Service Act, re-
ferred to in subsec. (c)(2), was renumbered section 2723
of that Act by Pub. L. 111-148, §1563(c)(13)(C) (formerly
§1562(c)(13)(C)), Mar. 23, 2010, 124 Stat. 269, and is classi-
fied to section 300gg-22 of this title.

This Act, referred to in subsec. (e)(1), is Pub. L.
111-148, Mar. 23, 2010, 124 Stat. 119, known as the Pa-
tient Protection and Affordable Care Act. For complete
classification of this Act to the Code, see Short Title
note set out under section 18001 of this title and Tables.
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§ 18042. Federal program to assist establishment
and operation of nonprofit, member-run
health insurance issuers

(a) Establishment of program
(1) In general

The Secretary shall establish a program to
carry out the purposes of this section to be
known as the Consumer Operated and Oriented
Plan (CO-OP) program.

(2) Purpose

It is the purpose of the CO-OP program to
foster the creation of qualified nonprofit
health insurance issuers to offer qualified
health plans in the individual and small group
markets in the States in which the issuers are
licensed to offer such plans.

(b) Loans and grants under the CO-OP program
(1) In general

The Secretary shall provide through the
CO-OP program for the awarding to persons
applying to become qualified nonprofit health
insurance issuers of—

(A) loans to provide assistance to such per-
son in meeting its start-up costs; and

(B) grants to provide assistance to such
person in meeting any solvency require-
ments of States in which the person seeks to
be licensed to issue qualified health plans.

(2) Requirements for awarding loans and
grants

(A) In general

In awarding loans and grants under the
CO-OP program, the Secretary shall—

(i) take into account the recommenda-
tions of the advisory board established
under paragraph (3);

(ii) give priority to applicants that will
offer qualified health plans on a Statewide
basis, will utilize integrated care models,
and have significant private support; and

(iii) ensure that there is sufficient fund-
ing to establish at least 1 qualified non-
profit health insurance issuer in each
State, except that nothing in this clause
shall prohibit the Secretary from funding
the establishment of multiple qualified
nonprofit health insurance issuers in any
State if the funding is sufficient to do so.

(B) States without issuers in program

If no health insurance issuer applies to be
a qualified nonprofit health insurance issuer
within a State, the Secretary may use
amounts appropriated under this section for
the awarding of grants to encourage the es-
tablishment of a qualified nonprofit health
insurance issuer within the State or the ex-
pansion of a qualified nonprofit health insur-
ance issuer from another State to the State.

(C) Agreement

(1) In general
The Secretary shall require any person
receiving a loan or grant under the CO-OP
program to enter into an agreement with

the Secretary which requires such person
to meet (and to continue to meet)—
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(I) any requirement under this section
for such person to be treated as a quali-
fied nonprofit health insurance issuer;
and

(IT) any requirements contained in the
agreement for such person to receive
such loan or grant.

(ii) Restrictions on use of Federal funds

The agreement shall include a require-
ment that no portion of the funds made
available by any loan or grant under this
section may be used—

(ID) for carrying on propaganda, or
otherwise attempting, to influence legis-
lation; or

(IT) for marketing.

Nothing in this clause shall be construed
to allow a person to take any action pro-
hibited by section 501(c)(29) of title 26.

(iii) Failure to meet requirements

If the Secretary determines that a per-
son has failed to meet any requirement de-
scribed in clause (i) or (ii) and has failed to
correct such failure within a reasonable
period of time of when the person first
knows (or reasonably should have known)
of such failure, such person shall repay to
the Secretary an amount equal to the sum
of—

(D) 110 percent of the aggregate amount
of loans and grants received under this
section; plus

(IT) interest on the aggregate amount
of loans and grants received under this
section for the period the loans or grants
were outstanding.

The Secretary shall notify the Secretary
of the Treasury of any determination
under this section of a failure that results
in the termination of an issuer’s tax-ex-
empt status under section 501(c)(29) of such
title.

(D) Time for awarding loans and grants

The Secretary shall not later than July 1,
2013, award the loans and grants under the
CO-OP program and begin the distribution of
amounts awarded under such loans and
grants.

(3) Repayment of loans and grants

Not later than July 1, 2013, and prior to
awarding loans and grants under the CO-OP
program, the Secretary shall promulgate regu-
lations with respect to the repayment of such
loans and grants in a manner that is consist-
ent with State solvency regulations and other
similar State laws that may apply. In promul-
gating such regulations, the Secretary shall
provide that such loans shall be repaid within
5 years and such grants shall be repaid within
15 years, taking into consideration any appro-
priate State reserve requirements, solvency
regulations, and requisite surplus note ar-
rangements that must be constructed in a
State to provide for such repayment prior to
awarding such loans and grants.

(4) Advisory board

(A) In general

The advisory board under this paragraph
shall consist of 15 members appointed by the
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Comptroller General of the United States
from among individuals with qualifications
described in section 1395b-6(c)(2) of this title.
(B) Rules relating to appointments

(i) Standards

Any individual appointed under subpara-
graph (A) shall meet ethics and conflict of
interest standards protecting against in-
surance industry involvement and inter-
ference.

(ii) Original appointments

The original appointment of board mem-
bers under subparagraph (A)(ii) shall be
made no later than 3 months after March
23, 2010.

(C) Vacancy

Any vacancy on the advisory board shall
be filled in the same manner as the original
appointment.

(D) Pay and reimbursement

(i) No compensation for members of advi-
sory board

Except as provided in clause (ii), a mem-
ber of the advisory board may not receive
pay, allowances, or benefits by reason of
their service on the board.

(ii) Travel expenses

Each member shall receive travel ex-
penses, including per diem in lieu of sub-
sistence under subchapter I of chapter 57 of
title 5.

(E) Application of FACA

The Federal Advisory Committee Act (b
U.S.C. App.) shall apply to the advisory
board, except that section 14 of such Act
shall not apply.

(F) Termination

The advisory board shall terminate on the
earlier of the date that it completes its du-
ties under this section or December 31, 2015.

(¢) Qualified nonprofit health insurance issuer
For purposes of this section—
(1) In general

The term ‘‘qualified nonprofit health insur-
ance issuer’” means a health insurance issuer
that is an organization—

(A) that is organized under State law as a
nonprofit, member corporation;

(B) substantially all of the activities of
which consist of the issuance of qualified
health plans in the individual and small
group markets in each State in which it is
licensed to issue such plans; and

(C) that meets the other requirements of
this subsection.

(2) Certain organizations prohibited

An organization shall not be treated as a
qualified nonprofit health insurance issuer if—
(A) the organization or a related entity (or
any predecessor of either) was a health in-
surance issuer on July 16, 2009; or
(B) the organization is sponsored by a
State or local government, any political sub-
division thereof, or any instrumentality of
such government or political subdivision.
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(3) Governance requirements

An organization shall not be treated as a
qualified nonprofit health insurance issuer un-
less—

(A) the governance of the organization is
subject to a majority vote of its members;

(B) its governing documents incorporate
ethics and conflict of interest standards pro-
tecting against insurance industry involve-
ment and interference; and

(C) as provided in regulations promulgated
by the Secretary, the organization is re-
quired to operate with a strong consumer
focus, including timeliness, responsiveness,
and accountability to members.

(4) Profits inure to benefit of members

An organization shall not be treated as a
qualified nonprofit health insurance issuer un-
less any profits made by the organization are
required to be used to lower premiums, to im-
prove benefits, or for other programs intended
to improve the quality of health care delivered
to its members.

(5) Compliance with State insurance laws

An organization shall not be treated as a
qualified nonprofit health insurance issuer un-
less the organization meets all the require-
ments that other issuers of qualified health
plans are required to meet in any State where
the issuer offers a qualified health plan, in-
cluding solvency and licensure requirements,
rules on payments to providers, and compli-
ance with network adequacy rules, rate and
form filing rules, any applicable State pre-
mium assessments and any other State law de-
scribed in section 18044(b) of this title.

(6) Coordination with State insurance reforms

An organization shall not be treated as a
qualified nonprofit health insurance issuer un-
less the organization does not offer a health
plan in a State until that State has in effect
(or the Secretary has implemented for the
State) the market reforms required by part A
of title XXVII of the Public Health Service
Act [42 U.S.C. 300gg et seq.] (as amended by
subtitles A and C of this Act).

(d) Establishment of private purchasing council

(1) In general

Qualified nonprofit health insurance issuers
participating in the CO-OP program under
this section may establish a private purchas-
ing council to enter into collective purchasing
arrangements for items and services that in-
crease administrative and other cost effi-
ciencies, including claims administration, ad-
ministrative services, health information
technology, and actuarial services.
(2) Council may not set payment rates

The private purchasing council established
under paragraph (1) shall not set payment
rates for health care facilities or providers
participating in health insurance coverage
provided by qualified nonprofit health insur-
ance issuers.

(3) Continued application of antitrust laws
(A) In general
Nothing in this section shall be construed
to limit the application of the antitrust laws
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to any private purchasing council (whether
or not established under this subsection) or
to any qualified nonprofit health insurance
issuer participating in such a council.

(B) Antitrust laws

For purposes of this subparagraph, the
term ‘‘antitrust laws” has the meaning
given the term in subsection (a) of section 12
of title 15. Such term also includes section 45
of title 15 to the extent that such section 45
applies to unfair methods of competition.

(e) Limitation on participation

No representative of any Federal, State, or
local government (or of any political subdivision
or instrumentality thereof), and no representa-
tive of a person described in subsection (c)(2)(A),
may serve on the board of directors of a quali-
fied nonprofit health insurance issuer or with a
private purchasing council established under
subsection (d).

(f) Limitations on Secretary
(1) In general

The Secretary shall not—

(A) participate in any negotiations be-
tween 1 or more qualified nonprofit health
insurance issuers (or a private purchasing
council established under subsection (d)) and
any health care facilities or providers, in-
cluding any drug manufacturer, pharmacy,
or hospital; and

(B) establish or maintain a price structure
for reimbursement of any health benefits
covered by such issuers.

(2) Competition

Nothing in this section shall be construed as
authorizing the Secretary to interfere with
the competitive nature of providing health
benefits through qualified nonprofit health in-
surance issuers.
(g) Appropriations

There are hereby appropriated, out of any
funds in the Treasury not otherwise appro-
priated, $6,000,000,000 to carry out this section.
(h) Omitted

(i) GAO study and report
(1) Study

The Comptroller General of the General Ac-
countability Office shall conduct an ongoing
study on competition and market concentra-
tion in the health insurance market in the
United States after the implementation of the
reforms in such market under the provisions
of, and the amendments made by, this Act.
Such study shall include an analysis of new is-
suers of health insurance in such market.

(2) Report

The Comptroller General shall, not later
than December 31 of each even-numbered year
(beginning with 2014), report to the appro-
priate committees of the Congress the results
of the study conducted under paragraph (1), in-
cluding any recommendations for administra-
tive or legislative changes the Comptroller
General determines necessary or appropriate
to increase competition in the health insur-
ance market.

TITLE 42—THE PUBLIC HEALTH AND WELFARE

§18043

(Pub. L. 111-148, title I, §1322, title X, §10104(),
Mar. 23, 2010, 124 Stat. 187, 902.)

REFERENCES IN TEXT

The Federal Advisory Committee Act, referred to in
subsec. (b)(4)(E), is Pub. L. 92463, Oct. 6, 1972, 86 Stat.
770, which is set out in the Appendix to Title 5, Govern-
ment Organization and Employees.

The Public Health Service Act, referred to in subsec.
(c)(6), is act July 1, 1944, ch. 373, 58 Stat. 682. Part A of
title XXVII of the Act is classified generally to part A
(§300gg et seq.) of subchapter XXV of chapter 6A of this
title. For complete classification of this Act to the
Code, see Short Title note set out under section 201 of
this title and Tables.

Subtitles A and C of this Act, referred to in subsec.
(c)(6), are subtitles A (§§1001-1004) and C (§§1201-1255),
respectively, of title I of Pub. L. 111-148, Mar. 23, 2010,
124 Stat. 130, 154. Subtitle A enacted sections 300gg-11
to 300gg—19, 300gg-93, and 300gg—94 of this title, trans-
ferred sections 300gg—4 to 300gg-7 and 300gg-13 of this
title to sections 300gg—25 to 300gg—28 and 300gg-9 of this
title, respectively, amended sections 300gg-11, 300gg-12,
and 300gg-21 to 300gg-23 of this title, and enacted provi-
sions set out as a note under section 300gg-11 of this
title. Subtitle C enacted subchapter II of this chapter
and sections 300gg to 300gg—2 and 300gg—4 to 300gg-7 of
this title, transferred section 300gg of this title to sec-
tion 300gg-3 of this title, amended sections 300gg-1 and
300gg—4 of this title, and enacted provisions set out as
a note under section 300gg of this title. For complete
classification of subtitles A and C to the Code, see
Tables.

This Act, referred to in subsec. (i)(1), is Pub. L.
111-148, Mar. 23, 2010, 124 Stat. 119, known as the Pa-
tient Protection and Affordable Care Act. For complete
classification of this Act to the Code, see Short Title
note set out under section 18001 of this title and Tables.

CODIFICATION
Section is comprised of section 1322 of Pub. L. 111-148.
Subsec. (h) of section 1322 of Pub. L. 111-148 amended

sections 501, 4958, and 6033 of Title 26, Internal Revenue
Code.

AMENDMENTS

2010—Subsec. (b)(3), (4). Pub. L. 111-148, §10104(1),
added par. (3) and redesignated former par. (3) as (4).

§ 18043. Funding for the territories

(a) In general
A territory that—

(1) elects consistent with subsection (b) to
establish an Exchange in accordance with part
B of this subchapter and establishes such an
Exchange in accordance with such part shall
be treated as a State for purposes of such part
and shall be entitled to payment from the
amount allocated to the territory under sub-
section (c); or

(2) does not make such election shall be enti-
tled to an increase in the dollar limitation ap-
plicable to the territory under subsections (f)
and (g) of section 1108 of the Social Security
Act (42 U.S.C. 1308) for such period in such
amount for such territory and such increase
shall not be taken into account in computing
any other amount under such subsections.

(b) Terms and conditions
An election under subsection (a)(1) shall—

(1) not be effective unless the election is con-
sistent with section 18041 of this title and is
received not later than October 1, 2013; and

(2) be contingent upon entering into an
agreement between the territory and the Sec-
retary that requires that—
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(A) funds provided under the agreement
shall be used only to provide premium and
cost-sharing assistance to residents of the
territory obtaining health insurance cov-
erage through the Exchange; and

(B) the premium and cost-sharing assist-
ance provided under such agreement shall be
structured in such a manner so as to prevent
any gap in assistance for individuals be-
tween the income level at which medical as-
sistance is available through the territory’s
Medicaid plan under title XIX of the Social
Security Act [42 U.S.C. 1396 et seq.] and the
income level at which premium and cost-
sharing assistance is available under the
agreement.

(¢) Appropriation and allocation
(1) Appropriation

Out of any funds in the Treasury not other-
wise appropriated, there is appropriated for
purposes of payment pursuant to subsection
(a) $1,000,000,000, to be available during the pe-
riod beginning with 2014 and ending with 2019.

(2) Allocation

The Secretary shall allocate the amount ap-
propriated under paragraph (1) among the ter-
ritories for purposes of carrying out this sec-
tion as follows:

(A) For Puerto Rico, $925,000,000.
(B) For another territory, the portion of
$75,000,000 specified by the Secretary.

(Pub. L. 111-148, title I, §1323, as added Pub. L.
111-152, title I, §1204(a), Mar. 30, 2010, 124 Stat.
1055.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec.
(b)(2)(B), is act Aug. 14, 1935, ch. 531, 49 Stat. 620. Title
XIX of the Act is classified generally to subchapter XIX
(§1396 et seq.) of chapter 7 of this title. For complete
classification of this Act to the Code, see section 1305
of this title and Tables.

PRIOR PROVISIONS

A prior section 18043, Pub. L. 111-148, title I, §1323,
Mar. 23, 2010, 124 Stat. 192, which related to establish-
ment of community health insurance option, was re-
pealed by Pub. L. 111-148, title X, §10104(m), Mar. 23,
2010, 124 Stat. 902.

§ 18044. Level playing field
(a) In general

Notwithstanding any other provision of law,
any health insurance coverage offered by a pri-
vate health insurance issuer shall not be subject
to any Federal or State law described in sub-
section (b) if a qualified health plan offered
under the Consumer Operated and Oriented Plan
program under section 18042 of this title, or a
multi-State qualified health plan under section
18054 of this title, is not subject to such law.

(b) Laws described

The Federal and State laws described in this
subsection are those Federal and State laws re-
lating to—

(1) guaranteed renewal;
(2) rating;

(3) preexisting conditions;
(4) non-discrimination;
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(5) quality improvement and reporting;
(6) fraud and abuse;

(7T) solvency and financial requirements;
(8) market conduct;

(9) prompt payment;

(10) appeals and grievances;

(11) privacy and confidentiality;

(12) licensure; and

(13) benefit plan material or information.

(Pub. L. 111-148, title I, §1324, title X, §10104(n),
Mar. 23, 2010, 124 Stat. 199, 902.)

AMENDMENTS

2010—Subsec. (a). Pub. L. 111-148, §10104(n), sub-
stituted ‘‘, or a multi-State qualified health plan under
section 18054 of this title” for ‘‘, a community health
insurance option under section 18043 of this title, or a
nationwide qualified health plan under section 18053(b)
of this title”.

PART D—STATE FLEXIBILITY TO ESTABLISH
ALTERNATIVE PROGRAMS

§ 18051. State flexibility to establish basic health
programs for low-income individuals not eli-
gible for medicaid

(a) Establishment of program
(1) In general

The Secretary shall establish a basic health
program meeting the requirements of this sec-
tion under which a State may enter into con-
tracts to offer 1 or more standard health plans
providing at least the essential health benefits
described in section 18022(b) of this title to eli-
gible individuals in lieu of offering such indi-
viduals coverage through an Exchange.

(2) Certifications as to benefit coverage and
costs

Such program shall provide that a State
may not establish a basic health program
under this section unless the State establishes
to the satisfaction of the Secretary, and the
Secretary certifies, that—

(A) in the case of an eligible individual en-
rolled in a standard health plan offered
through the program, the State provides—

(i) that the amount of the monthly pre-

mium an eligible individual is required to
pay for coverage under the standard health
plan for the individual and the individual’s
dependents does not exceed the amount of
the monthly premium that the eligible in-
dividual would have been required to pay
(in the rating area in which the individual
resides) if the individual had enrolled in
the applicable second lowest cost silver
plan (as defined in section 36B(b)(3)(B) of
title 26) offered to the individual through
an Exchange; and

(ii) that the cost-sharing an eligible indi-
vidual is required to pay under the stand-
ard health plan does not exceed—

(I) the cost-sharing required under a
platinum plan in the case of an eligible
individual with household income not in
excess of 150 percent of the poverty line
for the size of the family involved; and

(IT) the cost-sharing required under a
gold plan in the case of an eligible indi-
vidual not described in subclause (I); and
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(B) the benefits provided under the stand-
ard health plans offered through the pro-
gram cover at least the essential health ben-
efits described in section 18022(b) of this
title.

For purposes of subparagraph (A){), the
amount of the monthly premium an individual
is required to pay under either the standard
health plan or the applicable second lowest
cost silver plan shall be determined after re-
duction for any premium tax credits and cost-
sharing reductions allowable with respect to
either plan.

(b) Standard health plan
In this section, the term ‘‘standard heath

plan” means a health benefits plan that the
State contracts with under this section—

(1) under which the only individuals eligible
to enroll are eligible individuals;

(2) that provides at least the essential health
benefits described in section 18022(b) of this
title; and

(3) in the case of a plan that provides health
insurance coverage offered by a health insur-
ance issuer, that has a medical loss ratio of at
least 85 percent.

(c) Contracting process
(1) In general

A State basic health program shall establish
a competitive process for entering into con-
tracts with standard health plans under sub-
section (a), including negotiation of premiums
and cost-sharing and negotiation of benefits in
addition to the essential health benefits de-
scribed in section 18022(b) of this title.

(2) Specific items to be considered

A State shall, as part of its competitive
process under paragraph (1), include at least
the following:

(A) Innovation

Negotiation with offerors of a standard
health plan for the inclusion of innovative
features in the plan, including—

(i) care coordination and care manage-
ment for enrollees, especially for those
with chronic health conditions;

(ii) incentives for use of preventive serv-
ices; and

(iii) the establishment of relationships
between providers and patients that maxi-
mize patient involvement in health care
decision-making, including providing in-
centives for appropriate utilization under
the plan.

(B) Health and resource differences

Consideration of, and the making of suit-
able allowances for, differences in health
care needs of enrollees and differences in
local availability of, and access to, health
care providers. Nothing in this subparagraph
shall be construed as allowing discrimina-
tion on the basis of pre-existing conditions
or other health status-related factors.

(C) Managed care

Contracting with managed care systems,
or with systems that offer as many of the at-
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tributes of managed care as are feasible in
the local health care market.

(D) Performance measures

Establishing specific performance meas-
ures and standards for issuers of standard
health plans that focus on quality of care
and improved health outcomes, requiring
such plans to report to the State with re-
spect to the measures and standards, and
making the performance and quality infor-
mation available to enrollees in a useful
form.

(3) Enhanced availability
(A) Multiple plans

A State shall, to the maximum extent fea-
sible, seek to make multiple standard health
plans available to eligible individuals within
a State to ensure individuals have a choice
of such plans.

(B) Regional compacts

A State may negotiate a regional compact
with other States to include coverage of eli-
gible individuals in all such States in agree-
ments with issuers of standard health plans.

(4) Coordination with other State programs

A State shall seek to coordinate the admin-
istration of, and provision of benefits under,
its program under this section with the State
medicaid program under title XIX of the So-
cial Security Act [42 U.S.C. 1396 et seq.], the
State child health plan under title XXI of such
Act [42 U.S.C. 1397aa et seq.], and other State-
administered health programs to maximize
the efficiency of such programs and to im-
prove the continuity of care.

(d) Transfer of funds to States

(1) In general

If the Secretary determines that a State
electing the application of this section meets
the requirements of the program established
under subsection (a), the Secretary shall
transfer to the State for each fiscal year for
which 1 or more standard health plans are op-
erating within the State the amount deter-
mined under paragraph (3).

(2) Use of funds

A State shall establish a trust for the de-
posit of the amounts received under paragraph
(1) and amounts in the trust fund shall only be
used to reduce the premiums and cost-sharing
of, or to provide additional benefits for, eligi-
ble individuals enrolled in standard health
plans within the State. Amounts in the trust
fund, and expenditures of such amounts, shall
not be included in determining the amount of
any non-Federal funds for purposes of meeting
any matching or expenditure requirement of
any federally-funded program.

(3) Amount of payment
(A) Secretarial determination
(i) In general

The amount determined under this para-
graph for any fiscal year is the amount the
Secretary determines is equal to 95 per-
cent of the premium tax credits under sec-
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tion 36B of title 26, and the cost-sharing
reductions under section 18071 of this title,
that would have been provided for the fis-
cal year to eligible individuals enrolled in
standard health plans in the State if such
eligible individuals were allowed to enroll
in qualified health plans through an Ex-
change established under this subchapter.
(ii) Specific requirements

The Secretary shall make the deter-
mination under clause (i) on a per enrollee
basis and shall take into account all rel-
evant factors necessary to determine the
value of the premium tax credits and cost-
sharing reductions that would have been
provided to eligible individuals described
in clause (i), including the age and income
of the enrollee, whether the enrollment is
for self-only or family coverage, geo-
graphic differences in average spending for
health care across rating areas, the health
status of the enrollee for purposes of deter-
mining risk adjustment payments and re-
insurance payments that would have been
made if the enrollee had enrolled in a
qualified health plan through an Ex-
change, and whether any reconciliation of
the credit or cost-sharing reductions would
have occurred if the enrollee had been so
enrolled. This determination shall take
into consideration the experience of other
States with respect to participation in an
Exchange and such credits and reductions
provided to residents of the other States,
with a special focus on enrollees with in-
come below 200 percent of poverty.
(iii) Certification

The Chief Actuary of the Centers for
Medicare & Medicaid Services, in consulta-
tion with the Office of Tax Analysis of the
Department of the Treasury, shall certify
whether the methodology used to make de-
terminations under this subparagraph, and
such determinations, meet the require-
ments of clause (ii). Such certifications
shall be based on sufficient data from the
State and from comparable States about
their experience with programs created by
this Act.

(B) Corrections

The Secretary shall adjust the payment
for any fiscal year to reflect any error in the
determinations under subparagraph (A) for
any preceding fiscal year.

(4) Application of special rules

The provisions of section 18023 of this title
shall apply to a State basic health program,
and to standard health plans offered through
such program, in the same manner as such
rules apply to qualified health plans.

(e) Eligible individual
(1) In general

In this section, the term ‘‘eligible individ-
ual’”’ means, with respect to any State, an in-
dividual—

(A) who a! resident of the State who is not
eligible to enroll in the State’s medicaid

180 in original. Probably should be preceded by “‘is’.
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program under title XIX of the Social Secu-
rity Act [42 U.S.C. 1396 et seq.] for benefits
that at a minimum consist of the essential
health benefits described in section 18022(b)
of this title;

(B) whose household income exceeds 133
percent but does not exceed 200 percent of
the poverty line for the size of the family in-
volved, or, in the case of an alien lawfully
present in the United States, whose income
is not greater than 133 percent of the pov-
erty line for the size of the family involved
but who is not eligible for the Medicaid pro-
gram under title XIX of the Social Security
Act by reason of such alien status;

(C) who is not eligible for minimum essen-
tial coverage (as defined in section 5000A(f)
of title 26) or is eligible for an employer-
sponsored plan that is not affordable cov-
erage (as determined under section
5000A(e)(2) of such title); and

(D) who has not attained age 65 as of the
beginning of the plan year.

Such term shall not include any individual
who is not a qualified individual under section
18032 of this title who is eligible to be covered
by a qualified health plan offered through an
Exchange.

(2) Eligible individuals may not use Exchange

An eligible individual shall not be treated as
a qualified individual under section 18032 of
this title eligible for enrollment in a qualified
health plan offered through an Exchange es-
tablished under section 18031 of this title.
(f) Secretarial oversight

The Secretary shall each year conduct a re-
view of each State program to ensure compli-
ance with the requirements of this section, in-
cluding ensuring that the State program
meets—

(1) eligibility verification requirements for
participation in the program;
(2) the requirements for use of Federal funds
received by the program; and
(3) the quality and performance standards
under this section.
(g) Standard health plan offerors

A State may provide that persons eligible to
offer standard health plans under a basic health
program established under this section may in-
clude a licensed health maintenance organiza-
tion, a licensed health insurance insurer, or a
network of health care providers established to
offer services under the program.

(h) Definitions

Any term used in this section which is also
used in section 36B of title 26 shall have the
meaning given such term by such section.

(Pub. L. 111-148, title I, §1331, title X, §10104(0),
Mar. 23, 2010, 124 Stat. 199, 902.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsecs. (¢)(4)
and (e)(1)(A), (B), is act Aug. 14, 1935, ch. 531, 49 Stat.
620. Titles XIX and XXI of the Act are classified gener-
ally to subchapters XIX (§1396 et seq.) and XXI (§1397aa
et seq.), respectively, of chapter 7 of this title. For
complete classification of this Act to the Code, see sec-
tion 1305 of this title and Tables.
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This Act, referred to in subsec. (d)(3)(A)(iii), is Pub.
L. 111-148, Mar. 23, 2010, 124 Stat. 119, known as the Pa-
tient Protection and Affordable Care Act. For complete
classification of this Act to the Code, see Short Title
note set out under section 18001 of this title and Tables.

AMENDMENTS

2010—Subsec. (d)(3)(A)(@@). Pub. L. 111-148, §10104(0)(1),
substituted ‘95 percent’’ for ‘‘85 percent’’.

Subsec. (e)(1)(B). Pub. L. 111-148, §10104(0)(2), inserted
‘. or, in the case of an alien lawfully present in the
United States, whose income is not greater than 133
percent of the poverty line for the size of the family in-
volved but who is not eligible for the Medicaid program
under title XIX of the Social Security Act by reason of
such alien status’ before semicolon at end.

§ 18052. Waiver for State innovation

(a) Application
(1) In general

A State may apply to the Secretary for the
waiver of all or any requirements described in
paragraph (2) with respect to health insurance
coverage within that State for plan years be-
ginning on or after January 1, 2017. Such appli-
cation shall—

(A) be filed at such time and in such man-
ner as the Secretary may require;

(B) contain such information as the Sec-
retary may require, including—

(i) a comprehensive description of the
State legislation and program to imple-
ment a plan meeting the requirements for
a waiver under this section; and

(ii) a 10-year budget plan for such plan
that is budget neutral for the Federal Gov-
ernment; and

(C) provide an assurance that the State
has enacted the law described in subsection
(0)(2).

(2) Requirements

The requirements described in this para-
graph with respect to health insurance cov-
erage within the State for plan years begin-
ning on or after January 1, 2014, are as follows:

(A) Part A of this subchapter.
(B) Part B of this subchapter.
(C) Section 18071 of this title.
(D) Sections 36B, 4980H, and 5000A of title
26.

(3) Pass through of funding

With respect to a State waiver under para-
graph (1), under which, due to the structure of
the State plan, individuals and small employ-
ers in the State would not qualify for the pre-
mium tax credits, cost-sharing reductions, or
small business credits under sections! 36B of
title 26 or under part I of subtitle E for which
they would otherwise be eligible, the Sec-
retary shall provide for an alternative means
by which the aggregate amount of such credits
or reductions that would have been paid on be-
half of participants in the Exchanges estab-
lished under this title2 had the State not re-
ceived such waiver, shall be paid to the State
for purposes of implementing the State plan
under the waiver. Such amount shall be deter-

180 in original. Probably should be ‘“‘section’.
2See References in Text note below.

mined annually by the Secretary, taking into
consideration the experience of other States
with respect to participation in an Exchange
and credits and reductions provided under
such provisions to residents of the other
States.

(4) Waiver consideration and transparency

(A) In general

An application for a waiver under this sec-
tion shall be considered by the Secretary in
accordance with the regulations described in
subparagraph (B).

(B) Regulations

Not later than 180 days after March 23,
2010, the Secretary shall promulgate regula-
tions relating to waivers under this section
that provide—

(i) a process for public notice and com-
ment at the State level, including public
hearings, sufficient to ensure a meaningful
level of public input;

(ii) a process for the submission of an ap-
plication that ensures the disclosure of—

(I) the provisions of law that the State
involved seeks to waive; and

(IT) the specific plans of the State to
ensure that the waiver will be in compli-

ance with subsection (b);

(iii) a process for providing public notice
and comment after the application is re-
ceived by the Secretary, that is sufficient
to ensure a meaningful level of public
input and that does not impose require-
ments that are in addition to, or duplica-
tive of, requirements imposed under the
Administrative Procedures Act,2 or re-
quirements that are unreasonable or un-
necessarily burdensome with respect to
State compliance;

(iv) a process for the submission to the
Secretary of periodic reports by the State
concerning the implementation of the pro-
gram under the waiver; and

(v) a process for the periodic evaluation
by the Secretary of the program under the
waiver.

(C) Report

The Secretary shall annually report to
Congress concerning actions taken by the
Secretary with respect to applications for
waivers under this section.

(5) Coordinated waiver process

The Secretary shall develop a process for co-
ordinating and consolidating the State waiver
processes applicable under the provisions of
this section, and the existing waiver processes
applicable under titles XVIII, XIX, and XXI of
the Social Security Act [42 U.S.C. 1395 et seq.,
1396 et seq., 1397aa et seq.], and any other Fed-
eral law relating to the provision of health
care items or services. Such process shall per-
mit a State to submit a single application for
a waiver under any or all of such provisions.
(6) Definition

In this section, the term ‘‘Secretary”
means—

(A) the Secretary of Health and Human

Services with respect to waivers relating to
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the provisions described in subparagraph (A)
through (C) of paragraph (2); and
(B) the Secretary of the Treasury with re-
spect to waivers relating to the provisions
described in paragraph (2)(D).
(b) Granting of waivers
(1) In general

The Secretary may grant a request for a
waiver under subsection (a)(1) only if the Sec-
retary determines that the State plan—

(A) will provide coverage that is at least as
comprehensive as the coverage defined in
section 18022(b) of this title and offered
through Exchanges established under this
title2 as certified by Office3 of the Actuary
of the Centers for Medicare & Medicaid Serv-
ices based on sufficient data from the State
and from comparable States about their ex-
perience with programs created by this Act
and the provisions of this Act that would be
waived;

(B) will provide coverage and cost sharing
protections against excessive out-of-pocket
spending that are at least as affordable as
the provisions of this title2 would provide;

(C) will provide coverage to at least a com-
parable number of its residents as the provi-
sions of this title2 would provide; and

(D) will not increase the Federal deficit.

(2) Requirement to enact a law

(A) In general

A law described in this paragraph is a
State law that provides for State actions
under a waiver under this section, including
the implementation of the State plan under
subsection (a)(1)(B).

(B) Termination of opt out

A State may repeal a law described in sub-
paragraph (A) and terminate the authority
provided under the waiver with respect to
the State.

(¢) Scope of waiver
(1) In general

The Secretary shall determine the scope of a
waiver of a requirement described in sub-
section (a)(2) granted to a State under sub-
section (a)(1).

(2) Limitation

The Secretary may not waive under this sec-
tion any Federal law or requirement that is
not within the authority of the Secretary.

(d) Determinations by Secretary
(1) Time for determination

The Secretary shall make a determination
under subsection (a)(1) not later than 180 days
after the receipt of an application from a
State under such subsection.

(2) Effect of determination

(A) Granting of waivers

If the Secretary determines to grant a
waiver under subsection (a)(1), the Secretary
shall notify the State involved of such deter-
mination and the terms and effectiveness of
such waiver.

380 in original. Probably should be preceded by ‘‘the’.

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 8150

(B) Denial of waiver

If the Secretary determines a waiver
should not be granted under subsection
(a)(1), the Secretary shall notify the State
involved, and the appropriate committees of
Congress of such determination and the rea-
sons therefore.4

(e) Term of waiver

No waiver under this section may extend over
a period of longer than 5 years unless the State
requests continuation of such waiver, and such
request shall be deemed granted unless the Sec-
retary, within 90 days after the date of its sub-
mission to the Secretary, either denies such re-
quest in writing or informs the State in writing
with respect to any additional information
which is needed in order to make a final deter-
mination with respect to the request.

(Pub. L. 111-148, title I, §1332, Mar. 23, 2010, 124
Stat. 203.)

REFERENCES IN TEXT

Part I of subtitle E, referred to in subsec. (a)(3), is
part I (§§1401-1415) of subtitle E of title I of Pub. L.
111-148, which enacted subchapter IV of this chapter
and section 36B of Title 26, Internal Revenue Code,
amended section 405 of this title, sections 280C, 6103,
and 7213 of Title 26, and section 1324 of Title 31, Money
and Finance, and enacted provisions set out as a note
under section 36B of Title 26. For complete classifica-
tion of part I to the Code, see Tables.

This title, where footnoted in subsecs. (a)(3) and
(b)(1)(A) to (O), is title I of Pub. L. 111-148, Mar. 23, 2010,
124 Stat. 130, which enacted this chapter and enacted,
amended, and transferred numerous other sections and
notes in the Code. For complete classification of title
I to the Code, see Tables.

The Administrative Procedures Act, referred to in
subsec. (a)(4)(B)(iii), probably means the Administra-
tive Procedure Act, act June 11, 1946, ch. 324, 60 Stat.
237, which was classified to sections 1001 to 1011 of
former title 5 and which was repealed and reenacted as
subchapter II (§551 et seq.) of chapter 5, and chapter 7
(§701 et seq.), of Title b, Government Organization and
Employees, by Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 378.
See Short Title note preceding section 551 of Title 5.

The Social Security Act, referred to in subsec. (a)(5),
is act Aug. 14, 1935, ch. 531, 49 Stat. 620. Titles XVIII,
XIX, and XXI of the Act are classified generally to sub-
chapters XVIII (§1395 et seq.), XIX (§1396 et seq.), and
XXI (§1397aa et seq.), respectively, of chapter 7 of this
title. For complete classification of this Act to the
Code, see section 1305 of this title and Tables.

This Act, referred to in subsec. (b)(1)(A), is Pub. L.
111-148, Mar. 23, 2010, 124 Stat. 119, known as the Pa-
tient Protection and Affordable Care Act. For complete
classification of this Act to the Code, see Short Title
note set out under section 18001 of this title and Tables.

§ 18053. Provisions relating to offering of plans in
more than one State

(a) Health care choice compacts
(1) In general

Not later than July 1, 2013, the Secretary
shall, in consultation with the National Asso-
ciation of Insurance Commissioners, issue reg-
ulations for the creation of health care choice
compacts under which 2 or more States may
enter into an agreement under which—

(A) 1 or more qualified health plans could
be offered in the individual markets in all

4S80 in original. Probably should be ‘‘therefor.’”
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such States but, except as provided in sub-
paragraph (B), only be subject to the laws
and regulations of the State in which the
plan was written or issued;

(B) the issuer of any qualified health plan
to which the compact applies—

(i) would continue to be subject to mar-
ket conduct, unfair trade practices, net-
work adequacy, and consumer protection
standards (including standards relating to
rating), including addressing disputes as to
the performance of the contract, of the
State in which the purchaser resides;

(ii) would be required to be licensed in
each State in which it offers the plan
under the compact or to submit to the ju-
risdiction of each such State with regard
to the standards described in clause (i) (in-
cluding allowing access to records as if the
insurer were licensed in the State); and

(iii) must clearly notify consumers that
the policy may not be subject to all the
laws and regulations of the State in which
the purchaser resides.

(2) State authority

A State may not enter into an agreement
under this subsection unless the State enacts
a law after March 23, 2010, that specifically au-
thorizes the State to enter into such agree-
ments.

(3) Approval of compacts

The Secretary may approve interstate
health care choice compacts under paragraph
(1) only if the Secretary determines that such
health care choice compact—

(A) will provide coverage that is at least as
comprehensive as the coverage defined in
section 18022(b) of this title and offered
through Exchanges established under this
title;?

(B) will provide coverage and cost sharing
protections against excessive out-of-pocket
spending that are at least as affordable as
the provisions of this title! would provide;

(C) will provide coverage to at least a com-
parable number of its residents as the provi-
sions of this title! would provide;

(D) will not increase the Federal deficit;
and

(BE) will not weaken enforcement of laws
and regulations described in paragraph
(1)(B)(i) in any State that is included in such
compact.

(4) Effective date

A health care choice compact described in
paragraph (1) shall not take effect before Jan-
uary 1, 2016.

(b) Repealed. Pub. L. 111-148, title X, § 10104(p),

Mar. 23, 2010, 124 Stat. 902

(Pub. L. 111-148, title I, §1333, title X, §10104(p),
Mar. 23, 2010, 124 Stat. 206, 902.)

REFERENCES IN TEXT

This title, where footnoted in subsec. (a)(3)(A) to (C),
is title I of Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 130,
which enacted this chapter and enacted, amended, and

1See References in Text note below.
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transferred numerous other sections and notes in the
Code. For complete classification of title I to the Code,
see Tables.

AMENDMENTS

2010—Subsec. (b). Pub. L. 111-148, §10104(p), struck out
subsec. (b) which provided authority and requirements
for health insurance issuers to offer nationwide quali-
fied health plans.

§ 18054. Multi-State plans

(a) Oversight by the Office of Personnel Manage-
ment

(1) In general

The Director of the Office of Personnel Man-
agement (referred to in this section as the
“Director’) shall enter into contracts with
health insurance issuers (which may include a
group of health insurance issuers affiliated ei-
ther by common ownership and control or by
the common use of a nationally licensed serv-
ice mark), without regard to section 6101 of
title 41 or other statutes requiring competi-
tive bidding, to offer at least 2 multi-State
qualified health plans through each Exchange
in each State. Such plans shall provide indi-
vidual, or in the case of small employers,
group coverage.

(2) Terms

BEach contract entered into under paragraph
(1) shall be for a uniform term of at least 1
year, but may be made automatically renew-
able from term to term in the absence of no-
tice of termination by either party. In enter-
ing into such contracts, the Director shall en-
sure that health benefits coverage is provided
in accordance with the types of coverage pro-
vided for under section 2701(a)(1)(A)(i) of the
Public Health Service Act [42 TU.S.C.
300gg(a)(L)(A)D)].

(3) Non-profit entities

In entering into contracts under paragraph
(1), the Director shall ensure that at least one
contract is entered into with a non-profit en-
tity.

(4) Administration

The Director shall implement this sub-
section in a manner similar to the manner in
which the Director implements the contract-
ing provisions with respect to carriers under
the Federal employees health benefit pro-
gram?! under chapter 89 of title 5, including
(through negotiating with each multi-state?
plan)—

(A) a medical loss ratio;

(B) a profit margin;

(C) the premiums to be charged; and

(D) such other terms and conditions of cov-
erage as are in the interests of enrollees in
such plans.

(5) Authority to protect consumers

The Director may prohibit the offering of
any multi-State health plan that does not
meet the terms and conditions defined by the

1So0 in original. The words ‘‘employees health benefit pro-
gram’’ probably should be capitalized.
280 in original. Probably should be ‘“‘multi-State’.
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Director with respect to the elements de-
scribed in subparagraphs (A) through (D) of
paragraph (4).

(6) Assured availability of varied coverage

In entering into contracts under this sub-
section, the Director shall ensure that with re-
spect to multi-State qualified health plans of-
fered in an Exchange, there is at least one
such plan that does not provide coverage of
services described in section 18023(b)(1)(B)(i) of
this title.

(7) Withdrawal

Approval of a contract under this subsection
may be withdrawn by the Director only after
notice and opportunity for hearing to the is-
suer concerned without regard to subchapter
II of chapter 5 and chapter 7 of title 5.
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(2) States may offer additional benefits

Nothing in paragraph (1)(A) shall preclude a
State from requiring that benefits in addition
to the essential health benefits required under
such paragraph be provided to enrollees of a
multi-State qualified health plan offered in
such State.

(3) Credits
(A) In general

An individual enrolled in a multi-State
qualified health plan under this section shall
be eligible for credits under section 36B of
title 26 and cost sharing assistance under
section 18071 of this title in the same manner
as an individual who is enrolled in a quali-
fied health plan.

(B) No additional Federal cost

(b) Eligibility

A health insurance issuer shall be eligible to
enter into a contract under subsection (a)(1) if
such issuer—

A requirement by a State under paragraph
(2) that benefits in addition to the essential
health benefits required under paragraph

(1) agrees to offer a multi-State qualified
health plan that meets the requirements of
subsection (¢) in each Exchange in each State;

(2) is licensed in each State and is subject to
all requirements of State law not inconsistent
with this section, including the standards and
requirements that a State imposes that do not
prevent the application of a requirement of
part A of title XXVII of the Public Health
Service Act [42 U.S.C. 300gg et seq.] or a re-
quirement of this title;3

(3) otherwise complies with the minimum
standards prescribed for carriers offering
health benefits plans under section 8902(e) of
title 5 to the extent that such standards do
not conflict with a provision of this title;3 and

(4) meets such other requirements as deter-
mined appropriate by the Director, in con-
sultation with the Secretary.

(c) Requirements for multi-State qualified health
plan

(1) In general

A multi-State qualified health plan meets
the requirements of this subsection if, in the
determination of the Director—

(A) the plan offers a benefits package that
is uniform in each State and consists of the
essential benefits described in section 18022
of this title;

(B) the plan meets all requirements of this
title3 with respect to a qualified health plan,
including requirements relating to the offer-
ing of the brongze, silver, and gold levels of
coverage and catastrophic coverage in each
State Exchange;

(C) except as provided in paragraph (5), the
issuer provides for determinations of pre-
miums for coverage under the plan on the
basis of the rating requirements of part A of
title XXVII of the Public Health Service
Act; and

(D) the issuer offers the plan in all geo-
graphic regions, and in all States that have
adopted adjusted community rating before
March 23, 2010.

3See References in Text note below.

(1)(A) be provided to enrollees of a multi-
State qualified health plan shall not affect
the amount of a premium tax credit pro-
vided under section 36B of title 26 with re-
spect to such plan.

(4) State must assume cost

A State shall make payments—

(A) to an individual enrolled in a multi-
State qualified health plan offered in such
State; or

(B) on behalf of an individual described in
subparagraph (A) directly to the multi-State
qualified health plan in which such individ-
ual is enrolled;

to defray the cost of any additional benefits

described in paragraph (2).

(5) Application of certain State rating require-
ments

With respect to a multi-State qualified
health plan that is offered in a State with age
rating requirements that are lower than 3:1,
the State may require that Exchanges operat-
ing in such State only permit the offering of
such multi-State qualified health plans if such
plans comply with the State’s more protective
age rating requirements.

(d) Plans deemed to be certified

A multi-State qualified health plan that is of-
fered under a contract under subsection (a) shall
be deemed to be certified by an Exchange for
purposes of section 18031(d)(4)(A) of this title.

(e) Phase-in

Notwithstanding paragraphs (1) and (2) of sub-
section (b), the Director shall enter into a con-
tract with a health insurance issuer for the of-
fering of a multi-State qualified health plan
under subsection (a) if—

(1) with respect to the first year for which
the issuer offers such plan, such issuer offers
the plan in at least 60 percent of the States;

(2) with respect to the second such year,
such issuer offers the plan in at least 70 per-
cent of the States;

(3) with respect to the third such year, such
issuer offers the plan in at least 85 percent of
the States; and



Page 8153

(4) with respect to each subsequent year,

such issuer offers the plan in all States.
(f) Applicability

The requirements under chapter 89 of title 5
applicable to health benefits plans under such
chapter shall apply to multi-State qualified
health plans provided for under this section to
the extent that such requirements do not con-
flict with a provision of this title.3

(g) Continued support for FEHBP
(1) Maintenance of effort

Nothing in this section shall be construed to
permit the Director to allocate fewer financial
or personnel resources to the functions of the
Office of Personnel Management related to the
administration of the Federal Employees
Health Benefit Program under chapter 89 of
title 5.

(2) Separate risk pool

Enrollees in multi-State qualified health
plans under this section shall be treated as a
separate risk pool apart from enrollees in the
Federal Employees Health Benefit Program
under chapter 89 of title 5.

(3) Authority to establish separate entities

The Director may establish such separate
units or offices within the Office of Personnel
Management as the Director determines to be
appropriate to ensure that the administration
of multi-State qualified health plans under
this section does not interfere with the effec-
tive administration of the Federal Employees
Health Benefit Program under chapter 89 of
title 5.

(4) Effective oversight

The Director may appoint such additional
personnel as may be necessary to enable the
Director to carry out activities under this sec-
tion.

(5) Assurance of separate program

In carrying out this section, the Director
shall ensure that the program under this sec-
tion is separate from the Federal Employees
Health Benefit Program under chapter 89 of
title 5. Premiums paid for coverage under a
multi-State qualified health plan under this
section shall not be considered to be Federal
funds for any purposes.

(6) FEHBP plans not required to participate

Nothing in this section shall require that a
carrier offering coverage under the Federal
Employees Health Benefit Program under
chapter 89 of title 5 also offer a multi-State
qualified health plan under this section.

(h) Advisory board

The Director shall establish an advisory board
to provide recommendations on the activities
described in this section. A significant percent-
age of the members of such board shall be com-
prised of enrollees in a multi-State qualified
health plan, or representatives of such enrollees.

(i) Authorization of appropriations

There is authorized to be appropriated, such
sums as may be necessary to carry out this sec-
tion.
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(Pub. L. 111-148, title I, §1334, as added Pub. L.
111-148, title X, §10104(q), Mar. 23, 2010, 124 Stat.
902.)

REFERENCES IN TEXT

The Public Health Service Act, referred to in subsecs.
(b)(2) and (c)(1)(C), is act July 1, 1944, ch. 373, 58 Stat.
682. Part A of title XXVII of the Act is classified gener-
ally to part A (§300gg et seq.) of subchapter XXV of
chapter 6A of this title. For complete classification of
this Act to the Code, see Short Title note set out under
section 201 of this title and Tables.

This title, referred to in subsecs. (b)(2), (3), (¢)(1)(B),
and (f), is title I of Pub. L. 111-148, Mar. 23, 2010, 124
Stat. 130, which enacted this chapter and enacted,
amended, and transferred numerous other sections and
notes in the Code. For complete classification of title
I to the Code, see Tables.

CODIFICATION

In subsec. (a)(1), ‘‘section 6101 of title 41"’ substituted
for ‘‘section 5 of title 41, United States Code,” on au-
thority of Pub. L. 111-350, §6(c), Jan. 4, 2011, 124 Stat.
3854, which Act enacted Title 41, Public Contracts.

PART E—REINSURANCE AND RISK ADJUSTMENT

§ 18061. Transitional reinsurance program for in-
dividual market in each State

(a) In general

Each State shall, not later than January 1,
2014—

(1) include in the Federal standards or State
law or regulation the State adopts and has in
effect under section 18041(b) of this title the
provisions described in subsection (b); and

(2) establish (or enter into a contract with)
1 or more applicable reinsurance entities to
carry out the reinsurance program under this
section.

(b) Model regulation
(1) In general

In establishing the Federal standards under
section 18041(a) of this title, the Secretary, in
consultation with the National Association of
Insurance Commissioners (the ‘“NAIC’), shall
include provisions that enable States to estab-
lish and maintain a program under which—

(A) health insurance issuers, and third
party administrators on behalf of group
health plans, are required to make payments
to an applicable reinsurance entity for any
plan year beginning in the 3-year period be-
ginning January 1, 2014 (as specified in para-
graph (3);1 and

(B) the applicable reinsurance entity col-
lects payments under subparagraph (A) and
uses amounts so collected to make reinsur-
ance payments to health insurance issuers
described in subparagraph (A) that cover
high risk individuals in the individual mar-
ket (excluding grandfathered health plans)
for any plan year beginning in such 3-year
period.

(2) High-risk individual; payment amounts

The Secretary shall include the following in
the provisions under paragraph (1):

(A) Determination of high-risk individuals

The method by which individuals will be
identified as high risk individuals for pur-

180 in original. A second closing parenthesis probably should
precede the semicolon.
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poses of the reinsurance program established
under this section. Such method shall pro-
vide for identification of individuals as high-
risk individuals on the basis of—
(i) a list of at least 50 but not more than
100 medical conditions that are identified
as high-risk conditions and that may be
based on the identification of diagnostic
and procedure codes that are indicative of

individuals with pre-existing, high-risk
conditions; or
(ii) any other comparable objective

method of identification recommended by
the American Academy of Actuaries.

(B) Payment amount

The formula for determining the amount
of payments that will be paid to health in-
surance issuers described in paragraph (1)(B)
that insure high-risk individuals. Such for-
mula shall provide for the equitable alloca-
tion of available funds through reconcili-
ation and may be designed—

(i) to provide a schedule of payments
that specifies the amount that will be paid
for each of the conditions identified under
subparagraph (A); or

(ii) to use any other comparable method
for determining payment amounts that is
recommended by the American Academy
of Actuaries and that encourages the use
of care coordination and care management
programs for high risk conditions.

(3) Determination of required contributions
(A) In general

The Secretary shall include in the provi-
sions under paragraph (1) the method for de-
termining the amount each health insurance
issuer and group health plan described in
paragraph (1)(A) contributing to the reinsur-
ance program under this section is required
to contribute under such paragraph for each
plan year beginning in the 36-month period
beginning January 1, 2014. The contribution
amount for any plan year may be based on
the percentage of revenue of each issuer and
the total costs of providing benefits to en-
rollees in self-insured plans or on a specified
amount per enrollee and may be required to
be paid in advance or periodically through-
out the plan year.

(B) Specific requirements

The method under this paragraph shall be
designed so that—

(i) the contribution amount for each is-
suer proportionally reflects each issuer’s
fully insured commercial book of business
for all major medical products and the
total value of all fees charged by the issuer
and the costs of coverage administered by
the issuer as a third party administrator;

(ii) the contribution amount can include
an additional amount to fund the adminis-
trative expenses of the applicable reinsur-
ance entity;

(iii) the aggregate contribution amounts
for all States shall, based on the best esti-
mates of the NAIC and without regard to
amounts described in clause (ii), equal
$10,000,000,000 for plan years beginning in
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2014, $6,000,000,000 for plan years begin-
ning2 2015, and $4,000,000,000 for plan years
beginning in 2016; and

(iv) in addition to the aggregate con-
tribution amounts under clause (iii), each
issuer’s contribution amount for any cal-
endar year under clause (iii) reflects its
proportionate share of an additional
$2,000,000,000 for 2014, an additional
$2,000,000,000 for 2015, and an additional
$1,000,000,000 for 2016.

Nothing in this subparagraph shall be con-
strued to preclude a State from collecting
additional amounts from issuers on a vol-
untary basis.

(4) Expenditure of funds

The provisions under paragraph (1) shall pro-
vide that—

(A) the contribution amounts collected for
any calendar year may be allocated and used
in any of the three calendar years for which
amounts are collected based on the reinsur-
ance needs of a particular period or to re-
flect experience in a prior period; and

(B) amounts remaining unexpended as of
December, 2016, may be used to make pay-
ments under any reinsurance program of a
State in the individual market in effect in
the 2-year period beginning on January 1,
2017.

Notwithstanding the preceding sentence, any
contribution amounts described in paragraph
(3)(B)(iv) shall be deposited into the general
fund of the Treasury of the United States and
may not be used for the program established
under this section.

(c) Applicable reinsurance entity

For purposes of this section—
(1) In general

The term ‘‘applicable reinsurance entity”’
means a not-for-profit organization—

(A) the purpose of which is to help sta-
bilize premiums for coverage in the individ-
ual market in a State during the first 3
years of operation of an Exchange for such
markets within the State when the risk of
adverse selection related to new rating rules
and market changes is greatest; and

(B) the duties of which shall be to carry
out the reinsurance program under this sec-
tion by coordinating the funding and oper-
ation of the risk-spreading mechanisms de-
signed to implement the reinsurance pro-
gram.

(2) State discretion

A State may have more than 1 applicable re-
insurance entity to carry out the reinsurance
program under this section within the State
and 2 or more States may enter into agree-
ments to provide for an applicable reinsurance
entity to carry out such program in all such
States.

(3) Entities are tax-exempt

An applicable reinsurance entity established
under this section shall be exempt from tax-

280 in original. Probably should be followed by ‘‘in”’.
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ation under chapter 1 of title 26. The preceding
sentence shall not apply to the tax imposed by
section 511 such3 title (relating to tax on unre-
lated business taxable income of an exempt or-
ganization).

(d) Coordination with State high-risk pools

The State shall eliminate or modify any State
high-risk pool to the extent necessary to carry
out the reinsurance program established under
this section. The State may coordinate the
State high-risk pool with such program to the
extent not inconsistent with the provisions of
this section.

(Pub. L. 111-148, title I, §1341, title X, §10104(r),
Mar. 23, 2010, 124 Stat. 208, 906.)

AMENDMENTS

2010—Pub. L. 111-148, §10104(r)(1), substituted ‘‘mar-
ket for ‘“‘and small group markets’ in section catch-
line.

Subsec. (b)(2)(B). Pub. L. 111-148, §10104(r)(2), sub-
stituted ‘‘paragraph (1)(B)”’ for ‘‘paragraph (1)(A)” in
introductory provisions.

Subsec. (c)(1)(A). Pub. L. 111-148, §10104(r)(3), sub-
stituted ‘‘individual market’ for ‘‘individual and small
group markets’’.

§18062. Establishment of risk corridors for plans
in individual and small group markets

(a) In general

The Secretary shall establish and administer a
program of risk corridors for calendar years
2014, 2015, and 2016 under which a qualified
health plan offered in the individual or small
group market shall participate in a payment ad-
justment system based on the ratio of the allow-
able costs of the plan to the plan’s aggregate
premiums. Such program shall be based on the
program for regional participating provider or-
ganizations under part D of title XVIII of the
Social Security Act [42 U.S.C. 1395w-101 et seq.].

(b) Payment methodology
(1) Payments out

The Secretary shall provide under the pro-
gram established under subsection (a) that if—
(A) a participating plan’s allowable costs
for any plan year are more than 103 percent
but not more than 108 percent of the target
amount, the Secretary shall pay to the plan
an amount equal to 50 percent of the target
amount in excess of 103 percent of the target
amount; and
(B) a participating plan’s allowable costs
for any plan year are more than 108 percent
of the target amount, the Secretary shall
pay to the plan an amount equal to the sum
of 2.5 percent of the target amount plus 80
percent of allowable costs in excess of 108
percent of the target amount.

(2) Payments in

The Secretary shall provide under the pro-
gram established under subsection (a) that if—
(A) a participating plan’s allowable costs
for any plan year are less than 97 percent
but not less than 92 percent of the target
amount, the plan shall pay to the Secretary

380 in original. Probably should be preceded by ‘‘of”.
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an amount equal to 50 percent of the excess
of 97 percent of the target amount over the
allowable costs; and

(B) a participating plan’s allowable costs
for any plan year are less than 92 percent of
the target amount, the plan shall pay to the
Secretary an amount equal to the sum of 2.5
percent of the target amount plus 80 percent
of the excess of 92 percent of the target
amount over the allowable costs.

(c) Definitions
In this section:
(1) Allowable costs
(A) In general

The amount of allowable costs of a plan
for any year is an amount equal to the total
costs (other than administrative costs) of
the plan in providing benefits covered by the
plan.

(B) Reduction for risk adjustment and rein-
surance payments

Allowable costs shalll reduced by any risk
adjustment and reinsurance payments re-
ceived under section? 18061 and 18063 of this
title.

(2) Target amount

The target amount of a plan for any year is
an amount equal to the total premiums (in-
cluding any premium subsidies under any gov-
ernmental program), reduced by the adminis-
trative costs of the plan.

(Pub. L. 111-148, title I, §1342, Mar. 23, 2010, 124
Stat. 211.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsec. (a), is
act Aug. 14, 1935, ch. 531, 49 Stat. 620. Part D of title
XVIII of the Act is classified generally to part D
(§1395w-101 et seq.) of subchapter XVIII of chapter 7 of
this title. For complete classification of this Act to the
Code, see section 1305 of this title and Tables.

§ 18063. Risk adjustment

(a) In general
(1) Low actuarial risk plans

Using the criteria and methods developed
under subsection (b), each State shall assess a
charge on health plans and health insurance
issuers (with respect to health insurance cov-
erage) described in subsection (c¢) if the actuar-
ial risk of the enrollees of such plans or cov-
erage for a year is less than the average actu-
arial risk of all enrollees in all plans or cov-
erage in such State for such year that are not
self-insured group health plans (which are sub-
ject to the provisions of the Employee Retire-
ment Income Security Act of 1974 [29 U.S.C.
1001 et seq.]).

(2) High actuarial risk plans

Using the criteria and methods developed
under subsection (b), each State shall provide
a payment to health plans and health insur-
ance issuers (with respect to health insurance
coverage) described in subsection (c) if the ac-

180 in original. Probably should be followed by ‘‘be’’.
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tuarial risk of the enrollees of such plans or
coverage for a year is greater than the average
actuarial risk of all enrollees in all plans and
coverage in such State for such year that are
not self-insured group health plans (which are
subject to the provisions of the Employee Re-
tirement Income Security Act of 1974).
(b) Criteria and methods

The Secretary, in consultation with States,
shall establish criteria and methods to be used
in carrying out the risk adjustment activities
under this section. The Secretary may utilize
criteria and methods similar to the criteria and
methods utilized under part C or D of title XVIII
of the Social Security Act [42 U.S.C. 1395w-21 et
seq., 1395w-101 et seq.]. Such criteria and meth-
ods shall be included in the standards and re-
quirements the Secretary prescribes under sec-
tion 18041 of this title.

(c) Scope

A health plan or a health insurance issuer is
described in this subsection if such health plan
or health insurance issuer provides coverage in
the individual or small group market within the
State. This subsection shall not apply to a
grandfathered health plan or the issuer of a
grandfathered health plan with respect to that
plan.

(Pub. L. 111-148, title I, §1343, Mar. 23, 2010, 124
Stat. 212.)
REFERENCES IN TEXT

The Employee Retirement Income Security Act of
1974, referred to in subsec. (a), is Pub. L. 93-406, Sept.
2, 1974, 88 Stat. 829, which is classified principally to
chapter 18 (§1001 et seq.) of Title 29, Labor. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 1001 of Title 29 and
Tables.

The Social Security Act, referred to in subsec. (b), is
act Aug. 14, 1935, ch. 531, 49 Stat. 620. Parts C and D of
title XVIII of the Act are classified generally to parts
C (§1395w-21 et seq.) and D (§1395w-101 et seq.), respec-
tively, of subchapter XVIII of chapter 7 of this title.
For complete classification of this Act to the Code, see
section 1305 of this title and Tables.

SUBCHAPTER IV—AFFORDABLE COVERAGE
CHOICES FOR ALL AMERICANS

PART A—PREMIUM TAX CREDITS AND COST-
SHARING REDUCTIONS

§18071. Reduced cost-sharing for individuals en-
rolling in qualified health plans

(a) In general

In the case of an eligible insured enrolled in a
qualified health plan—
(1) the Secretary shall notify the issuer of
the plan of such eligibility; and
(2) the issuer shall reduce the cost-sharing
under the plan at the level and in the manner
specified in subsection (c).
(b) Eligible insured

In this section, the term ‘‘eligible insured”
means an individual—

(1) who enrolls in a qualified health plan in
the silver level of coverage in the individual
market offered through an Exchange; and

(2) whose household income exceeds 100 per-
cent but does not exceed 400 percent of the
poverty line for a family of the size involved.
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In the case of an individual described in section
36B(c)(1)(B) of title 26, the individual shall be
treated as having household income equal to 100
percent for purposes of applying this section.

(c) Determination of reduction in cost-sharing
(1) Reduction in out-of-pocket limit
(A) In general

The reduction in cost-sharing under this
subsection shall first be achieved by reduc-
ing the applicable out-of pocket?! limit under
section 18022(c)(1) of this title in the case
of—

(i) an eligible insured whose household
income is more than 100 percent but not
more than 200 percent of the poverty line
for a family of the size involved, by two-
thirds;

(ii) an eligible insured whose household
income is more than 200 percent but not
more than 300 percent of the poverty line
for a family of the size involved, by one-
half; and

(iii) an eligible insured whose household
income is more than 300 percent but not
more than 400 percent of the poverty line
for a family of the size involved, by one-
third.

(B) Coordination with actuarial value limits
(i) In general

The Secretary shall ensure the reduction
under this paragraph shall not result in an
increase in the plan’s share of the total al-
lowed costs of benefits provided under the
plan above—

(I) 94 percent in the case of an eligible

insured described in paragraph (2)(A);

(IT) 87 percent in the case of an eligible

insured described in paragraph (2)(B);

(III) 73 percent in the case of an eligi-
ble insured whose household income is
more than 200 percent but not more than

250 percent of the poverty line for a fam-

ily of the size involved; and

(IV) 70 percent in the case of an eligi-
ble insured whose household income is
more than 250 percent but not more than

400 percent of the poverty line for a fam-

ily of the size involved.

(ii) Adjustment

The Secretary shall adjust the out-of
pocket! limits under paragraph (1) if nec-
essary to ensure that such limits do not
cause the respective actuarial values to
exceed the levels specified in clause (i).

(2) Additional reduction for lower income in-
sureds

The Secretary shall establish procedures
under which the issuer of a qualified health
plan to which this section applies shall further
reduce cost-sharing under the plan in a man-
ner sufficient to—

(A) in the case of an eligible insured whose
household income is not less than 100 per-
cent but not more than 150 percent of the
poverty line for a family of the size involved,

180 in original. Probably should be ‘“‘out-of-pocket’.
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increase the plan’s share of the total allowed
costs of benefits provided under the plan to
94 percent of such costs;

(B) in the case of an eligible insured whose
household income is more than 150 percent
but not more than 200 percent of the poverty
line for a family of the size involved, in-
crease the plan’s share of the total allowed
costs of benefits provided under the plan to
87 percent of such costs; and

(C) in the case of an eligible insured whose
household income is more than 200 percent
but not more than 250 percent of the poverty
line for a family of the size involved, in-
crease the plan’s share of the total allowed
costs of benefits provided under the plan to
73 percent of such costs.

(3) Methods for reducing cost-sharing
(A) In general

An issuer of a qualified health plan mak-
ing reductions under this subsection shall
notify the Secretary of such reductions and
the Secretary shall make periodic and time-
ly payments to the issuer equal to the value
of the reductions.

(B) Capitated payments

The Secretary may establish a capitated
payment system to carry out the payment of
cost-sharing reductions under this section.
Any such system shall take into account the
value of the reductions and make appro-
priate risk adjustments to such payments.

(4) Additional benefits

If a qualified health plan under section
18022(b)(5) of this title offers benefits in addi-
tion to the essential health benefits required
to be provided by the plan, or a State requires
a qualified health plan under section
18031(d)(3)(B) of this title to cover benefits in
addition to the essential health benefits re-
quired to be provided by the plan, the reduc-
tions in cost-sharing under this section shall
not apply to such additional benefits.

(5) Special rule for pediatric dental plans

If an individual enrolls in both a qualified
health plan and a plan described in section
18031(d)(2)(B)(ii)(I)2 of this title for any plan
year, subsection (a) shall not apply to that
portion of any reduction in cost-sharing under
subsection (c) that (under regulations pre-
scribed by the Secretary) is properly allocable
to pediatric dental benefits which are included
in the essential health benefits required to be
provided by a qualified health plan under sec-
tion 18022(b)(1)(J) of this title.

(d) Special rules for Indians
(1) Indians under 300 percent of poverty

If an individual enrolled in any qualified
health plan in the individual market through
an Exchange is an Indian (as defined in section
450b(d) of title 25) whose household income is
not more than 300 percent of the poverty line
for a family of the size involved, then, for pur-
poses of this section—

(A) such individual shall be treated as an
eligible insured; and

280 in original. Probably should be ‘18031(d)(3)(B)(ii)(I)".
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(B) the issuer of the plan shall eliminate
any cost-sharing under the plan.

(2) Items or services furnished through Indian
health providers

If an Indian (as so defined) enrolled in a
qualified health plan is furnished an item or
service directly by the Indian Health Service,
an Indian Tribe, Tribal Organization, or Urban
Indian Organization or through referral under
contract health services—

(A) no cost-sharing under the plan shall be
imposed under the plan for such item or
service; and

(B) the issuer of the plan shall not reduce
the payment to any such entity for such
item or service by the amount of any cost-
sharing that would be due from the Indian
but for subparagraph (A).

(3) Payment

The Secretary shall pay to the issuer of a
qualified health plan the amount necessary to
reflect the increase in actuarial value of the
plan required by reason of this subsection.

(e) Rules for individuals not lawfully present

(1) In general

If an individual who is an eligible insured is
not lawfully present—

(A) no cost-sharing reduction under this
section shall apply with respect to the indi-
vidual; and

(B) for purposes of applying this section,
the determination as to what percentage a
taxpayer’s household income bears to the
poverty level for a family of the size in-
volved shall be made under one of the follow-
ing methods:

(i) A method under which—

(I) the taxpayer’s family size is deter-
mined by not taking such individuals
into account, and

(IT) the taxpayer’s household income is
equal to the product of the taxpayer’s
household income (determined without
regard to this subsection) and a frac-
tion—

(aa) the numerator of which is the
poverty line for the taxpayer’s family
size determined after application of
subclause (1), and

(bb) the denominator of which is the
poverty line for the taxpayer’s family
size determined without regard to sub-
clause (I).

(ii) A comparable method reaching the
same result as the method under clause (i).

(2) Lawfully present

For purposes of this section, an individual
shall be treated as lawfully present only if the
individual is, and is reasonably expected to be
for the entire period of enrollment for which
the cost-sharing reduction under this section
is being claimed, a citizen or national of the
United States or an alien lawfully present in
the United States.

(3) Secretarial authority

The Secretary, in consultation with the Sec-
retary of the Treasury, shall prescribe rules
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setting forth the methods by which calcula-
tions of family size and household income are
made for purposes of this subsection. Such
rules shall be designed to ensure that the least
burden is placed on individuals enrolling in
qualified health plans through an Exchange
and taxpayers eligible for the credit allowable
under this section.

(f) Definitions and special rules
In this section:
(1) In general

Any term used in this section which is also
used in section 36B of title 26 shall have the
meaning given such term by such section.

(2) Limitations on reduction

No cost-sharing reduction shall be allowed
under this section with respect to coverage for
any month unless the month is a coverage
month with respect to which a credit is al-
lowed to the insured (or an applicable tax-
payer on behalf of the insured) under section
36B of such title.

(3) Data used for eligibility

Any determination under this section shall
be made on the basis of the taxable year for
which the advance determination is made
under section 18082 of this title and not the
taxable year for which the credit under sec-
tion 36B of title 26 is allowed.

(Pub. L. 111-148, title I, §1402, Mar. 23, 2010, 124
Stat. 220; Pub. L. 111-152, title I, §1001(b), Mar.
30, 2010, 124 Stat. 1031.)

AMENDMENTS
2010—Subsec. ©@@@BHD. Pub. L. 111-152,
§1001(b)(1)(A), substituted ““94” for “90"".
Subsec. (©@)(B)E)II). Pub. L. 111-152,
§1001(b)(1)(B)(i), substituted 87" for *‘80°".
Subsec. (c)(1)(B)(D)IID), dAV). Pub. L. 111-152,

§1001(b)(1)(B)(ii), (C), added subcls. (III) and (IV) and
struck out former subcl. (III). Prior to amendment,
subcl. (ITI) read as follows: ‘70 percent in the case of an
eligible insured described in clause (ii) or (iii) of sub-
paragraph (A).”

Subsec. (¢)(2)(A). Pub. L. 111-152, §1001(b)(2)(A)(i), sub-
stituted ‘94> for *90”.

Subsec. (c)(2)(B). Pub. L. 111-152, §1001(b)(2)(B)(i), sub-
stituted ‘87 for *80”.

Subsec. (¢)(2)(C). Pub. L. 111-152, §1001(b)(2)(A)(i),
(B)(ii), (C), added subpar. (C).

PART B—ELIGIBILITY DETERMINATIONS

§18081. Procedures for determining eligibility
for Exchange participation, premium tax
credits and reduced cost-sharing, and indi-
vidual responsibility exemptions

(a) Establishment of program

The Secretary shall establish a program meet-
ing the requirements of this section for deter-
mining—

(1) whether an individual who is to be cov-
ered in the individual market by a qualified
health plan offered through an Exchange, or
who is claiming a premium tax credit or re-
duced cost-sharing, meets the requirements of
sections 18032(f)(3), 18071(e), and 18082(d) of this
title and section 36B(e) of title 26 that the in-
dividual be a citizen or national of the United
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States or an alien lawfully present in the
United States;

(2) in the case of an individual claiming a
premium tax credit or reduced cost-sharing
under section 36B of title 26 or section 18071 of
this title—

(A) whether the individual meets the in-
come and coverage requirements of such sec-
tions; and

(B) the amount of the tax credit or reduced
cost-sharing;

(3) whether an individual’s coverage under
an employer-sponsored health benefits plan is
treated as unaffordable under sections
36B(c)(2)(C) and 5000A(e)(2) of title 26;1 and

(4) whether to grant a certification under
section 18031(d)(4)(H) of this title attesting
that, for purposes of the individual respon-
sibility requirement under section 5000A of
title 26, an individual is entitled to an exemp-
tion from either the individual responsibility
requirement or the penalty imposed by such
section.

(b) Information required to be provided by appli-
cants

(1) In general

An applicant for enrollment in a qualified
health plan offered through an Exchange in
the individual market shall provide—

(A) the name, address, and date of birth of
each individual who is to be covered by the
plan (in this subsection referred to as an
“‘enrollee’’); and

(B) the information required by any of the
following paragraphs that is applicable to an
enrollee.

(2) Citizenship or immigration status

The following information shall be provided
with respect to every enrollee:

(A) In the case of an enrollee whose eligi-
bility is based on an attestation of citizen-
ship of the enrollee, the enrollee’s social se-
curity number.

(B) In the case of an individual whose eli-
gibility is based on an attestation of the en-
rollee’s immigration status, the enrollee’s
social security number (if applicable) and
such identifying information with respect to
the enrollee’s immigration status as the
Secretary, after consultation with the Sec-
retary of Homeland Security, determines ap-
propriate.

(3) Eligibility and amount of tax credit or re-
duced cost-sharing

In the case of an enrollee with respect to
whom a premium tax credit or reduced cost-
sharing under section 36B of title 26 or section
18071 of this title is being claimed, the follow-
ing information:

(A) Information regarding income and family

size
The information described in section

6103(1)(21) of title 26! for the taxable year

ending with or within the second calendar

year preceding the calendar year in which
the plan year begins.

1See References in Text note below.
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(B) Changes in circumstances

The information described in section
18082(b)(2) of this title, including informa-
tion with respect to individuals who were
not required to file an income tax return for
the taxable year described in subparagraph
(A) or individuals who experienced changes
in marital status or family size or signifi-
cant reductions in income.

(4) Employer-sponsored coverage

In the case of an enrollee with respect to
whom eligibility for a premium tax credit
under section 36B of title 26 or cost-sharing re-
duction under section 18071 of this title is
being established on the basis that the enroll-
ee’s (or related individual’s) employer is not
treated under section 36B(c)(2)(C) of title 26 as
providing minimum essential coverage or af-
fordable minimum essential coverage, the fol-
lowing information:

(A) The name, address, and employer iden-
tification number (if available) of the em-
ployer.

(B) Whether the enrollee or individual is a
full-time employee and whether the em-
ployer provides such minimum essential cov-
erage.

(C) If the employer provides such mini-
mum essential coverage, the lowest cost op-
tion for the enrollee’s or individual’s enroll-
ment status and the enrollee’s or individ-
ual’s required contribution (within the
meaning of section 5000A(e)(1)(B) of title 26)
under the employer-sponsored plan.

(D) If an enrollee claims an employer’s
minimum essential coverage is unaffordable,
the information described in paragraph (3).

If an enrollee changes employment or obtains
additional employment while enrolled in a
qualified health plan for which such credit or
reduction is allowed, the enrollee shall notify
the Exchange of such change or additional em-
ployment and provide the information de-
scribed in this paragraph with respect to the
new employer.

(5) Exemptions from individual responsibility
requirements

In the case of an individual who is seeking
an exemption certificate under section
18031(d)(4)(H) of this title from any require-
ment or penalty imposed by section 5000A of
title 26,1 the following information:

(A) In the case of an individual seeking ex-
emption based on the individual’s status as a
member of an exempt religious sect or divi-
sion, as a member of a health care sharing
ministry, as an Indian, or as an individual
eligible for a hardship exemption, such infor-
mation as the Secretary shall prescribe.

(B) In the case of an individual seeking ex-
emption based on the lack of affordable cov-
erage or the individual’s status as a tax-
payer with household income less than 100
percent of the poverty line, the information
described in paragraphs (3) and (4), as appli-
cable.
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(e) Verification of information contained in

records of specific Federal officials
(1) Information transferred to Secretary

An Exchange shall submit the information
provided by an applicant under subsection (b)
to the Secretary for verification in accordance
with the requirements of this subsection and
subsection (d).

(2) Citizenship or immigration status
(A) Commissioner of Social Security

The Secretary shall submit to the Com-
missioner of Social Security the following
information for a determination as to
whether the information provided is consist-
ent with the information in the records of
the Commissioner:

(i) The name, date of birth, and social se-
curity number of each individual for whom
such information was provided under sub-
section (b)(2).

(ii) The attestation of an individual that
the individual is a citizen.

(B) Secretary of Homeland Security
(i) In general

In the case of an individual—

(I) who attests that the individual is
an alien lawfully present in the United
States; or

(IT) who attests that the individual is a
citizen but with respect to whom the
Commissioner of Social Security has no-
tified the Secretary under subsection
(e)(3) that the attestation is inconsistent
with information in the records main-
tained by the Commissioner;

the Secretary shall submit to the Sec-
retary of Homeland Security the informa-
tion described in clause (ii) for a deter-
mination as to whether the information
provided is consistent with the informa-
tion in the records of the Secretary of
Homeland Security.

(ii) Information

The information described in clause (ii)
is the following:

(I) The name, date of birth, and any
identifying information with respect to
the individual’s immigration status pro-
vided under subsection (b)(2).

(IT) The attestation that the individual
is an alien lawfully present in the United
States or in the case of an individual de-
scribed in clause (i)(II), the attestation
that the individual is a citizen.

(3) Eligibility for tax credit and cost-sharing
reduction

The Secretary shall submit the information
described in subsection (b)(3)(A) provided
under paragraph (3), (4), or (5) of subsection (b)
to the Secretary of the Treasury for verifica-
tion of household income and family size for
purposes of eligibility.

(4) Methods
(A) In general

The Secretary, in consultation with the
Secretary of the Treasury, the Secretary of
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Homeland Security, and the Commissioner
of Social Security, shall provide that ver-
ifications and determinations under this
subsection shall be done—
(i) through use of an on-line system or
otherwise for the electronic submission of,
and response to, the information submit-
ted under this subsection with respect to
an applicant; or
(ii) by determining the consistency of
the information submitted with the infor-
mation maintained in the records of the
Secretary of the Treasury, the Secretary
of Homeland Security, or the Commis-
sioner of Social Security through such
other method as is approved by the Sec-
retary.
(B) Flexibility

The Secretary may modify the methods
used under the program established by this
section for the Exchange? and verification of
information if the Secretary determines
such modifications would reduce the admin-
istrative costs and burdens on the applicant,
including allowing an applicant to request
the Secretary of the Treasury to provide the
information described in paragraph (3) di-
rectly to the Exchange or to the Secretary.
The Secretary shall not make any such
modification unless the Secretary deter-
mines that any applicable requirements
under this section and section 6103 of title 26
with respect to the confidentiality, disclo-
sure, maintenance, or use of information
will be met.

(d) Verification by Secretary

In the case of information provided under sub-
section (b) that is not required under subsection
(c) to be submitted to another person for ver-
ification, the Secretary shall verify the accu-
racy of such information in such manner as the
Secretary determines appropriate, including
delegating responsibility for verification to the
Exchange.

(e) Actions relating to verification

(1) In general

Each person to whom the Secretary provided
information under subsection (c¢) shall report
to the Secretary under the method established
under subsection (c)(4) the results of its ver-
ification and the Secretary shall notify the
Exchange of such results. Each person to
whom the Secretary provided information
under subsection (d) shall report to the Sec-
retary in such manner as the Secretary deter-
mines appropriate.

(2) Verification

(A) Eligibility for enrollment and premium

tax credits and cost-sharing reductions
If information provided by an applicant

under paragraphs (1), (2), (3), and (4) of sub-

section (b) is verified under subsections (c)

and (d)—

(i) the individual’s eligibility to enroll
through the Exchange and to apply for pre-
mium tax credits and cost-sharing reduc-
tions shall be satisfied; and

280 in original. Probably should not be capitalized.

(ii) the Secretary shall, if applicable, no-
tify the Secretary of the Treasury under
section 18082(c) of this title of the amount
of any advance payment to be made.

(B) Exemption from individual responsibility

If information provided by an applicant
under subsection (b)(5) is verified under sub-
sections (c¢) and (d), the Secretary shall issue
the certification of exemption described in
section 18031(d)(4)(H) of this title.

(3) Inconsistencies involving attestation of citi-
zenship or lawful presence

If the information provided by any applicant
under subsection (b)(2) is inconsistent with in-
formation in the records maintained by the
Commissioner of Social Security or Secretary
of Homeland Security, whichever is applicable,
the applicant’s eligibility will be determined
in the same manner as an individual’s eligi-
bility under the medicaid program is deter-
mined under section 1396a(ee) of this title (as
in effect on January 1, 2010).

(4) Inconsistencies involving other information
(A) In general

If the information provided by an appli-
cant under subsection (b) (other than sub-
section (b)(2)) is inconsistent with informa-
tion in the records maintained by persons
under subsection (c¢) or is not verified under
subsection (d), the Secretary shall notify the
Exchange and the Exchange shall take the
following actions:

(i) Reasonable effort

The Exchange shall make a reasonable
effort to identify and address the causes of
such inconsistency, including through ty-
pographical or other clerical errors, by
contacting the applicant to confirm the
accuracy of the information, and by tak-
ing such additional actions as the Sec-
retary, through regulation or other guid-
ance, may identify.

(ii) Notice and opportunity to correct

In the case the inconsistency or inability
to verify is not resolved under subpara-
graph (A), the Exchange shall—

(I) notify the applicant of such fact;

(IT) provide the applicant an oppor-
tunity to either present satisfactory doc-
umentary evidence or resolve the incon-
sistency with the person verifying the

information under subsection (c) or (d)

during the 90-day period beginning the

date on which the notice required under
subclause (I) is sent to the applicant.

The Secretary may extend the 90-day pe-
riod under subclause (II) for enrollments
occurring during 2014.

(B) Specific actions not involving citizenship
or lawful presence

(i) In general

Except as provided in paragraph (3), the
Exchange shall, during any period before
the close of the period under subparagraph
(A)(ii)(IT), make any determination under
paragraphs (2), (3), and (4) of subsection (a)
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on the basis of the information contained
on the application.

(ii) Eligibility or amount of credit or reduc-
tion

If an inconsistency involving the eligi-
bility for, or amount of, any premium tax
credit or cost-sharing reduction is unre-
solved under this subsection as of the close
of the period under subparagraph
(A)(ii)(II), the Exchange shall notify the
applicant of the amount (f any) of the
credit or reduction that is determined on
the basis of the records maintained by per-
sons under subsection (c).

(iii) Employer affordability

If the Secretary notifies an Exchange
that an enrollee is eligible for a premium
tax credit under section 36B of title 26 or
cost-sharing reduction under section 18071
of this title because the enrollee’s (or re-
lated individual’s) employer does not pro-
vide minimum essential coverage through
an employer-sponsored plan or that the
employer does provide that coverage but it
is not affordable coverage, the Exchange
shall notify the employer of such fact and
that the employer may be liable for the
payment assessed under section 4980H of
title 26.

(iv) Exemption

In any case where the inconsistency in-
volving, or inability to verify, information
provided under subsection (b)(5) is not re-
solved as of the close of the period under
subparagraph (A)(ii)(II), the Exchange
shall notify an applicant that no certifi-
cation of exemption from any requirement
or payment under section 5000A of such
title will be issued.

(C) Appeals process

The Exchange shall also notify each per-
son receiving notice under this paragraph of
the appeals processes established under sub-
section (f).

(f) Appeals and redeterminations
(1) In general

The Secretary, in consultation with the Sec-
retary of the Treasury, the Secretary of Home-
land Security, and the Commissioner of Social
Security, shall establish procedures by which
the Secretary or one of such other Federal of-
ficers—

(A) hears and makes decisions with respect
to appeals of any determination under sub-
section (e); and

(B) redetermines eligibility on a periodic
basis in appropriate circumstances.

(2) Employer liability
(A) In general

The Secretary shall establish a separate
appeals process for employers who are noti-
fied under subsection (e)(4)(C) that the em-
ployer may be liable for a tax imposed by
section 4980H of title 26 with respect to an
employee because of a determination that
the employer does not provide minimum es-
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sential coverage through an employer-spon-
sored plan or that the employer does provide
that coverage but it is not affordable cov-
erage with respect to an employee. Such
process shall provide an employer the oppor-
tunity to—

(i) present information to the Exchange
for review of the determination either by
the Exchange or the person making the de-
termination, including evidence of the em-
ployer-sponsored plan and employer con-
tributions to the plan; and

(ii) have access to the data used to make
the determination to the extent allowable
by law.

Such process shall be in addition to any
rights of appeal the employer may have
under subtitle F of such title.

(B) Confidentiality

Notwithstanding any provision of this
titlel! (or the amendments made by this
title)?! or section 6103 of title 26, an employer
shall not be entitled to any taxpayer return
information with respect to an employee for
purposes of determining whether the em-
ployer is subject to the penalty under sec-
tion 4980H of title 26 with respect to the em-
ployee, except that—

(i) the employer may be notified as to
the name of an employee and whether or
not the employee’s income is above or
below the threshold by which the afford-
ability of an employer’s health insurance
coverage is measured; and

(ii) this subparagraph shall not apply to
an employee who provides a waiver (at
such time and in such manner as the Sec-
retary may prescribe) authorizing an em-
ployer to have access to the employee’s
taxpayer return information.

(g) Confidentiality of applicant information

(1) In general

An applicant for insurance coverage or for a
premium tax credit or cost-sharing reduction
shall be required to provide only the informa-
tion strictly necessary to authenticate iden-
tity, determine eligibility, and determine the
amount of the credit or reduction.

(2) Receipt of information

Any person who receives information pro-
vided by an applicant under subsection (b)
(whether directly or by another person at the
request of the applicant), or receives informa-
tion from a Federal agency under subsection
(c), (d), or (e), shall—

(A) use the information only for the pur-
poses of, and to the extent necessary in, en-
suring the efficient operation of the Ex-
change, including verifying the eligibility of
an individual to enroll through an Exchange
or to claim a premium tax credit or cost-
sharing reduction or the amount of the cred-
it or reduction; and

(B) not disclose the information to any
other person except as provided in this sec-
tion.
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(h) Penalties
(1) False or fraudulent information
(A) Civil penalty
(1) In general

If—
(I) any person fails to provides3 correct
information under subsection (b); and
(IT) such failure is attributable to neg-
ligence or disregard of any rules or regu-
lations of the Secretary,

such person shall be subject, in addition to
any other penalties that may be prescribed
by law, to a civil penalty of not more than
$25,000 with respect to any failures involv-
ing an application for a plan year. For pur-
poses of this subparagraph, the terms
“‘negligence’” and ‘‘disregard” shall have
the same meanings as when used in section
6662 of title 26.

(ii) Reasonable cause exception

No penalty shall be imposed under clause
(i) if the Secretary determines that there
was a reasonable cause for the failure and
that the person acted in good faith.

(B) Knowing and willful violations

Any person who knowingly and willfully
provides false or fraudulent information
under subsection (b) shall be subject, in ad-
dition to any other penalties that may be
prescribed by law, to a civil penalty of not
more than $250,000.

(2) Improper use or disclosure of information

Any person who knowingly and willfully
uses or discloses information in violation of
subsection (g) shall be subject, in addition to
any other penalties that may be prescribed by
law, to a civil penalty of not more than $25,000.

(3) Limitations on liens and levies

The Secretary (or, if applicable, the Attor-
ney General of the United States) shall not—
(A) file notice of lien with respect to any
property of a person by reason of any failure
to pay the penalty imposed by this sub-
section; or
(B) levy on any such property with respect
to such failure.

(i) Study of administration of employer respon-
sibility
(1) In general
The Secretary of Health and Human Serv-
ices shall, in consultation with the Secretary
of the Treasury, conduct a study of the proce-
dures that are necessary to ensure that in the
administration of this title! and section 4980H
of title 26 (as added by section 1513)! that the
following rights are protected:

(A) The rights of employees to preserve
their right to confidentiality of their tax-
payer return information and their right to
enroll in a qualified health plan through an
Exchange if an employer does not provide af-
fordable coverage.

(B) The rights of employers to adequate
due process and access to information nec-

380 in original. Probably should be ‘‘provide”.
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essary to accurately determine any payment
assessed on employers.

(2) Report

Not later than January 1, 2013, the Secretary
of Health and Human Services shall report the
results of the study conducted under para-
graph (1), including any recommendations for
legislative changes, to the Committees on Fi-
nance and Health, Education, Labor and Pen-
sions of the Senate and the Committees of
Education and Labor and Ways and Means of
the House of Representatives.

(Pub. L. 111-148, title I, §1411, Mar. 23, 2010, 124
Stat. 224.)

REFERENCES IN TEXT

Sections 36B(c)(2)(C) and 5000A(e)(2) of title 26, sec-
tion 6103(7)(21) of title 26, and section 5000A of title 26,
referred to in subsecs. (a)(3) and (b)(3)(A), (5), were in
the original ‘‘sections 36B(c)(2)(C) and 5000A(e)(2)”,
‘‘section 6103(1)(21)”’, and ‘‘section 5000A’’, respectively,
and were translated as if they had been followed by ‘‘of
the Internal Revenue Code of 1986, to reflect the prob-
able intent of Congress.

This title, referred to in subsecs. (f)(2)(B) and (i)(1), is
title I of Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 130,
which enacted this chapter and enacted, amended, and
transferred numerous other sections and notes in the
Code. For complete classification of title I to the Code,
see Tables.

Section 1513, referred to in subsec. (i)(1), means sec-
tion 1513 of Pub. L. 111-148.

CHANGE OF NAME

Committee on Education and Labor of House of Rep-
resentatives changed to Committee on Education and
the Workforce of House of Representatives by House
Resolution No. 5, One Hundred Twelfth Congress, Jan.
5, 2011.

§18082. Advance determination and payment of
premium tax credits and cost-sharing reduc-
tions

(a) In general

The Secretary, in consultation with the Sec-
retary of the Treasury, shall establish a pro-
gram under which—

(1) upon request of an Exchange, advance de-
terminations are made under section 18081 of
this title with respect to the income eligi-
bility of individuals enrolling in a qualified
health plan in the individual market through
the Exchange for the premium tax credit al-
lowable under section 36B of title 26 and the
cost-sharing reductions under section 18071 of
this title;

(2) the Secretary notifies—

(A) the Exchange and the Secretary of the

Treasury of the advance determinations; and

(B) the Secretary of the Treasury of the
name and employer identification number of
each employer with respect to whom 1 or
more employeel of the employer were deter-
mined to be eligible for the premium tax
credit under section 36B of title 26 and the

cost-sharing reductions under section 18071

of this title because—

(i) the employer did not provide mini-
mum essential coverage; or

180 in original. Probably should be ‘‘employees’.



Page 8163

(ii) the employer provided such mini-
mum essential coverage but it was deter-
mined under section 36B(c)(2)(C) of title 26
to either be unaffordable to the employee
or not provide the required minimum actu-
arial value; and

(3) the Secretary of the Treasury makes ad-
vance payments of such credit or reductions to
the issuers of the qualified health plans in
order to reduce the premiums payable by indi-
viduals eligible for such credit.

(b) Advance determinations
(1) In general

The Secretary shall provide under the pro-
gram established under subsection (a) that ad-
vance determination of eligibility with respect
to any individual shall be made—

(A) during the annual open enrollment pe-
riod applicable to the individual (or such
other enrollment period as may be specified
by the Secretary); and

(B) on the basis of the individual’s house-
hold income for the most recent taxable
year for which the Secretary, after consulta-
tion with the Secretary of the Treasury, de-
termines information is available.

(2) Changes in circumstances

The Secretary shall provide procedures for
making advance determinations on the basis
of information other than that described in
paragraph (1)(B) in cases where information
included with an application form dem-
onstrates substantial changes in income,
changes in family size or other household cir-
cumstances, change in filing status, the filing
of an application for unemployment benefits,
or other significant changes affecting eligi-
bility, including—

(A) allowing an individual claiming a de-
crease of 20 percent or more in income, or
filing an application for unemployment ben-
efits, to have eligibility for the credit deter-
mined on the basis of household income for
a later period or on the basis of the individ-
ual’s estimate of such income for the taxable
year; and

(B) the determination of household income
in cases where the taxpayer was not required
to file a return of tax imposed by this chap-
ter for the second preceding taxable year.

(c) Payment of premium tax credits and cost-
sharing reductions

(1) In general

The Secretary shall notify the Secretary of
the Treasury and the Exchange through which
the individual is enrolling of the advance de-
termination under section 18081 of this title.

(2) Premium tax credit
(A) In general

The Secretary of the Treasury shall make
the advance payment under this section of
any premium tax credit allowed under sec-
tion 36B of title 26 to the issuer of a qualified
health plan on a monthly basis (or such
other periodic basis as the Secretary may
provide).
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(B) Issuer responsibilities

An issuer of a qualified health plan receiv-
ing an advance payment with respect to an
individual enrolled in the plan shall—

(i) reduce the premium charged the in-
sured for any period by the amount of the
advance payment for the period;

(ii) notify the Exchange and the Sec-
retary of such reduction;

(iii) include with each billing statement
the amount by which the premium for the
plan has been reduced by reason of the ad-
vance payment; and

(iv) in the case of any nonpayment of
premiums by the insured—

(I) notify the Secretary of such non-
payment; and
(IT) allow a 3-month grace period for
nonpayment of premiums before dis-
continuing coverage.
(3) Cost-sharing reductions

The Secretary shall also notify the Sec-
retary of the Treasury and the Exchange
under paragraph (1) if an advance payment of
the cost-sharing reductions under section 18071
of this title is to be made to the issuer of any
qualified health plan with respect to any indi-
vidual enrolled in the plan. The Secretary of
the Treasury shall make such advance pay-
ment at such time and in such amount as the
Secretary specifies in the notice.

(d) No Federal payments for individuals not law-
fully present

Nothing in this subtitle or the amendments
made by this subtitle allows Federal payments,
credits, or cost-sharing reductions for individ-
uals who are not lawfully present in the United
States.

(e) State flexibility

Nothing in this subtitle or the amendments
made by this subtitle shall be construed to pro-
hibit a State from making payments to or on be-
half of an individual for coverage under a quali-
fied health plan offered through an Exchange
that are in addition to any credits or cost-shar-
ing reductions allowable to the individual under
this subtitle and such amendments.

(Pub. L. 111-148, title I, §1412, Mar. 23, 2010, 124
Stat. 231.)

REFERENCES IN TEXT

This subtitle, referred to in subsecs. (d) and (e), is
subtitle E (§§1401-1421) of title I of Pub. L. 111-148,
which enacted this subchapter and sections 36B and 45R
of Title 26, Internal Revenue Code, amended section 405
of this title, sections 38, 196, 280C, 6103, and 7213 of Title
26, and section 1324 of Title 31, Money and Finance, and
enacted provisions set out as notes under sections 36B
and 38 of Title 26. For complete classification of sub-
title E to the Code, see Tables.

§18083. Streamlining of procedures for enroll-
ment through an Exchange and State medic-
aid, CHIP, and health subsidy programs

(a) In general

The Secretary shall establish a system meet-
ing the requirements of this section under which
residents of each State may apply for enroll-
ment in, receive a determination of eligibility
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for participation in, and continue participation
in, applicable State health subsidy programs.
Such system shall ensure that if an individual
applying to an Exchange is found through
screening to be eligible for medical assistance
under the State medicaid plan under title XIX1?
[42 U.S.C. 1396 et seq.], or eligible for enrollment
under a State children’s health insurance pro-
gram (CHIP) under title XXI of such Act [42
U.S.C. 1397aa et seq.], the individual is enrolled
for assistance under such plan or program.

(b) Requirements relating to forms and notice
(1) Requirements relating to forms
(A) In general

The Secretary shall develop and provide to
each State a single, streamlined form that—
(i) may be used to apply for all applica-
ble State health subsidy programs within
the State;

(ii) may be filed online, in person, by
mail, or by telephone;

(iii) may be filed with an Exchange or
with State officials operating one of the
other applicable State health subsidy pro-
grams; and

(iv) is structured to maximize an appli-
cant’s ability to complete the form satis-
factorily, taking into account the charac-
teristics of individuals who qualify for ap-
plicable State health subsidy programs.

(B) State authority to establish form

A State may develop and use its own sin-
gle, streamlined form as an alternative to
the form developed under subparagraph (A)
if the alternative form is consistent with
standards promulgated by the Secretary
under this section.

(C) Supplemental eligibility forms

The Secretary may allow a State to use a
supplemental or alternative form in the case
of individuals who apply for eligibility that
is not determined on the basis of the house-
hold income (as defined in section 36B of
title 26).

(2) Notice

The Secretary shall provide that an appli-
cant filing a form under paragraph (1) shall re-
ceive notice of eligibility for an applicable
State health subsidy program without any
need to provide additional information or pa-
perwork unless such information or paperwork
is specifically required by law when informa-
tion provided on the form is inconsistent with
data used for the electronic verification under
paragraph (3) or is otherwise insufficient to
determine eligibility.

(c) Requirements relating to eligibility based on
data exchanges

(1) Development of secure interfaces

Each State shall develop for all applicable
State health subsidy programs a secure, elec-
tronic interface allowing an exchange of data
(including information contained in the appli-
cation forms described in subsection (b)) that

1So0 in original. Probably should be followed by ‘‘of the Social
Security Act”.

allows a determination of eligibility for all
such programs based on a single application.
Such interface shall be compatible with the
method established for data verification under
section 18081(c)(4) of this title.

(2) Data matching program

Each applicable State health subsidy pro-
gram shall participate in a data matching ar-
rangement for determining eligibility for par-
ticipation in the program under paragraph (3)
that—

(A) provides access to data described in

paragraph (3);

(B) applies only to individuals who—
(i) receive assistance from an applicable
State health subsidy program; or
(ii) apply for such assistance—
(I) by filing a form described in sub-
section (b); or
(IT) by requesting a determination of
eligibility and authorizing disclosure of
the information described in paragraph
(3) to applicable State health coverage
subsidy programs for purposes of deter-
mining and establishing eligibility; and

(C) consistent? with standards promul-
gated by the Secretary, including the pri-
vacy and data security safeguards described
in section 1942 of the Social Security Act [42
U.S.C. 1396w-2] or that are otherwise appli-
cable to such programs.

(3) Determination of eligibility
(A) In general

Each applicable State health subsidy pro-
gram shall, to the maximum extent prac-
ticable—

(i) establish, verify, and update eligi-
bility for participation in the program
using the data matching arrangement
under paragraph (2); and

(ii) determine such eligibility on the
basis of reliable, third party data, includ-
ing information described in sections 1137,
453(i), and 1942(a) of the Social Security
Act [42 U.S.C. 1320b-7, 653(i), 1396w-2(a)],
obtained through such arrangement.

(B) Exception

This paragraph shall not apply in circum-
stances with respect to which the Secretary
determines that the administrative and
other costs of use of the data matching ar-
rangement under paragraph (2) outweigh its
expected gains in accuracy, efficiency, and
program participation.

(4) Secretarial standards

The Secretary shall, after consultation with
persons in possession of the data to be
matched and representatives of applicable
State health subsidy programs, promulgate
standards governing the timing, contents, and
procedures for data matching described in this
subsection. Such standards shall take into ac-
count administrative and other costs and the
value of data matching to the establishment,
verification, and updating of eligibility for ap-
plicable State health subsidy programs.

280 in original. Probably should be preceded by ‘‘is”.
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(d) Administrative authority
(1) Agreements

Subject to section 18081 of this title and sec-
tion 6103(1)(21) of title 26 and any other re-
quirement providing safeguards of privacy and
data integrity, the Secretary may establish
model agreements, and enter into agreements,
for the sharing of data under this section.

(2) Authority of exchange to contract out

Nothing in this section shall be construed
to—

(A) prohibit contractual arrangements
through which a State medicaid agency de-
termines eligibility for all applicable State
health subsidy programs, but only if such
agency complies with the Secretary’s re-
quirements ensuring reduced administrative
costs, eligibility errors, and disruptions in
coverage; or

(B) change any requirement under title
XIX1 that eligibility for participation in a
State’s medicaid program must be deter-
mined by a public agency.

(e) Applicable State health subsidy program

In this section, the term ‘‘applicable State
health subsidy program’ means—

(1) the program under this title3 for the en-
rollment in qualified health plans offered
through an Exchange, including the premium
tax credits under section 36B of title 26 and
cost-sharing reductions under section 18071 of
this title;

(2) a State medicaid program under title XIX
of the Social Security Act [42 U.S.C. 1396 et
seq.l;

(3) a State children’s health insurance pro-
gram (CHIP) under title XXI of such Act [42
U.S.C. 1397aa et seq.]; and

(4) a State program under section 18051 of
this title establishing qualified basic health
plans.

(Pub. L. 111-148, title I, §1413, Mar. 23, 2010, 124
Stat. 233.)

REFERENCES IN TEXT

The Social Security Act, referred to in subsecs. (a),
(@)(2)(B), and (e)(2), (3), is act Aug. 14, 1935, ch. 531, 49
Stat. 620. Titles XIX and XXI of the Act are classified
generally to subchapters XIX (§1396 et seq.) and XXI
(§1397aa et seq.), respectively, of chapter 7 of this title.
For complete classification of this Act to the Code, see
section 1305 of this title and Tables.

This title, where footnoted in subsec. (e)(1), is title I
of Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 130, which en-
acted this chapter and enacted, amended, and trans-
ferred numerous other sections and notes in the Code.
For complete classification of title I to the Code, see
Tables.

§18084. Premium tax credit and cost-sharing re-
duction payments disregarded for Federal
and federally-assisted programs

For purposes of determining the eligibility of
any individual for benefits or assistance, or the
amount or extent of benefits or assistance,
under any Federal program or under any State
or local program financed in whole or in part
with Federal funds—

3See References in Text note below.

TITLE 42—THE PUBLIC HEALTH AND WELFARE

§18091

(1) any credit or refund allowed or made to
any individual by reason of section 36B of title
26 (as added by section 1401)! shall not be
taken into account as income and shall not be
taken into account as resources for the month
of receipt and the following 2 months; and

(2) any cost-sharing reduction payment or
advance payment of the credit allowed under
such section 36B that is made under section
18071 or 18082 of this title shall be treated as
made to the qualified health plan in which an
individual is enrolled and not to that individ-
ual.

(Pub. L. 111-148, title I, §1415, Mar. 23, 2010, 124
Stat. 237.)

REFERENCES IN TEXT

Section 1401, referred to in par. (1), means section 1401
of Pub. L. 111-148.

SUBCHAPTER V—SHARED RESPONSIBILITY
FOR HEALTH CARE

PART A—INDIVIDUAL RESPONSIBILITY

§18091. Requirement to maintain minimum es-
sential coverage; findings

Congress makes the following findings:
(1) In general

The individual responsibility requirement
provided for in this section (in this section re-
ferred to as the ‘‘requirement’’) is commercial
and economic in nature, and substantially af-
fects interstate commerce, as a result of the
effects described in paragraph (2).

(2) Effects on the national economy and inter-
state commerce

The effects described in this paragraph are
the following:

(A) The requirement regulates activity
that is commercial and economic in nature:
economic and financial decisions about how
and when health care is paid for, and when
health insurance is purchased. In the ab-
sence of the requirement, some individuals
would make an economic and financial deci-
sion to forego health insurance coverage and
attempt to self-insure, which increases fi-
nancial risks to households and medical pro-
viders.

(B) Health insurance and health care serv-
ices are a significant part of the national
economy. National health spending is pro-
jected to increase from $2,500,000,000,000, or
17.6 percent of the economy, in 2009 to
$4,700,000,000,000 in 2019. Private health in-
surance spending is projected to Dbe
$854,000,000,000 in 2009, and pays for medical
supplies, drugs, and equipment that are
shipped in interstate commerce. Since most
health insurance is sold by national or re-
gional health insurance companies, health
insurance is sold in interstate commerce and
claims payments flow through interstate
commerce.

(C) The requirement, together with the
other provisions of this Act, will add mil-

1See References in Text note below.
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lions of new consumers to the health insur-
ance market, increasing the supply of, and
demand for, health care services, and will in-
crease the number and share of Americans
who are insured.

(D) The requirement achieves near-univer-
sal coverage by building upon and strength-
ening the private employer-based health in-
surance system, which covers 176,000,000
Americans nationwide. In Massachusetts, a
similar requirement has strengthened pri-
vate employer-based coverage: despite the
economic downturn, the number of workers
offered employer-based coverage has actu-
ally increased.

(E) The economy loses up to $207,000,000,000
a year because of the poorer health and
shorter lifespan of the uninsured. By signifi-
cantly reducing the number of the unin-
sured, the requirement, together with the
other provisions of this Act, will signifi-
cantly reduce this economic cost.

(F) The cost of providing uncompensated
care to the uninsured was $43,000,000,000 in
2008. To pay for this cost, health care provid-
ers pass on the cost to private insurers,
which pass on the cost to families. This cost-
shifting increases family premiums by on
average over $1,000 a year. By significantly
reducing the number of the uninsured, the
requirement, together with the other provi-
sions of this Act, will lower health insurance
premiums.

(G) 62 percent of all personal bankruptcies
are caused in part by medical expenses. By
significantly increasing health insurance
coverage, the requirement, together with
the other provisions of this Act, will im-
prove financial security for families.

(H) Under the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1001 et
seq.), the Public Health Service Act (42
U.S.C. 201 et seq.), and this Act, the Federal
Government has a significant role in regu-
lating health insurance. The requirement is
an essential part of this larger regulation of
economic activity, and the absence of the re-
quirement would undercut Federal regula-
tion of the health insurance market.

(I) Under sections 2704 and 2705 of the Pub-
lic Health Service Act [42 U.S.C. 300gg-3,
300gg—4] (as added by section 1201 of this
Act), if there were no requirement, many in-
dividuals would wait to purchase health in-
surance until they needed care. By signifi-
cantly increasing health insurance coverage,
the requirement, together with the other
provisions of this Act, will minimize this ad-
verse selection and broaden the health insur-
ance risk pool to include healthy individ-
uals, which will lower health insurance pre-
miums. The requirement is essential to cre-
ating effective health insurance markets in
which improved health insurance products
that are guaranteed issue and do not exclude
coverage of pre-existing conditions can be
sold.

(J) Administrative costs for private health
insurance, which were $90,000,000,000 in 2006,
are 26 to 30 percent of premiums in the cur-
rent individual and small group markets. By
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significantly increasing health insurance
coverage and the size of purchasing pools,
which will increase economies of scale, the
requirement, together with the other provi-
sions of this Act, will significantly reduce
administrative costs and lower health insur-
ance premiums. The requirement is essential
to creating effective health insurance mar-
kets that do not require underwriting and
eliminate its associated administrative
costs.

(3) Supreme Court ruling

In United States v. South-Eastern Under-
writers Association (322 U.S. 533 (1944)), the
Supreme Court of the United States ruled that
insurance is interstate commerce subject to
Federal regulation.

(Pub. L. 111-148, title I, §1501(a), title X,
§10106(a), Mar. 23, 2010, 124 Stat. 242, 907.)

REFERENCES IN TEXT

This Act, referred to in par. (2)(C), (E) to (J), is Pub.
L. 111-148, Mar. 23, 2010, 124 Stat. 119, known as the Pa-
tient Protection and Affordable Care Act. For complete
classification of this Act to the Code, see Short Title
note set out under section 18001 of this title and Tables.

The Employee Retirement Income Security Act of
1974, referred to in par. (2)(H), is Pub. L. 93-406, Sept. 2,
1974, 88 Stat. 829, which is classified principally to chap-
ter 18 (§1001 et seq.) of Title 29, Labor. For complete
classification of this Act to the Code, see Short Title
note set out under section 1001 of Title 29 and Tables.

The Public Health Service Act, referred to in par.
(2)(H), is act July 1, 1944, ch. 373, 58 Stat. 682, which is
classified generally to chapter 6A (§201 et seq.) of this
title. For complete classification of this Act to the
Code, see Short Title note set out under section 201 of
this title and Tables.

AMENDMENTS
2010—Par. (2). Pub. L. 111-148, §10106(a), amended par.
(2) generally. Prior to amendment, par. (2) described ef-

fects of the individual responsibility requirement on
the national economy and interstate commerce.

§ 18092. Notification of nonenrollment

Not later than June 30 of each year, the Sec-
retary of the Treasury, acting through the In-
ternal Revenue Service and in consultation with
the Secretary of Health and Human Services,
shall send a notification to each individual who
files an individual income tax return and who is
not enrolled in minimum essential coverage (as
defined in section 5000A of title 26). Such notifi-
cation shall contain information on the services
available through the Exchange operating in the
State in which such individual resides.

(Pub. L. 111-148, title I, §1502(c), Mar. 23, 2010, 124
Stat. 251.)

PART B—EMPLOYER RESPONSIBILITIES

§18101. Repealed. Pub. L. 112-10, div. B, title
VIII, § 1858(a), Apr. 15, 2011, 125 Stat. 168

Section, Pub. L. 111-148, title X, §10108(a)-(e), Mar. 23,
2010, 124 Stat. 912, 913, related to free choice vouchers.

EFFECTIVE DATE OF REPEAL

Repeal by Pub. L. 112-10 effective as if included in the
provisions of, and the amendments made by, the provi-
sions of Pub. L. 111-148 to which it relates, see section
1858(d) of Pub. L. 112-10, set out as an Effective Date of
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2011 Amendment note under section 36B of Title 26, In-
ternal Revenue Code.

SUBCHAPTER VI—MISCELLANEOUS
PROVISIONS

§18111. Definitions

Unless specifically provided for otherwise, the
definitions contained in section 300gg-91 of this
title shall apply with respect to this title.l

(Pub. L. 111-148, title I, §1551, Mar. 23, 2010, 124
Stat. 258.)

REFERENCES IN TEXT

This title, where footnoted in text, is title I of Pub.
L. 111-148, Mar. 23, 2010, 124 Stat. 130, which enacted
this chapter and enacted, amended, and transferred nu-
merous other sections and notes in the Code. For com-
plete classification of title I to the Code, see Tables.

§18112. Transparency in Government

Not later than 30 days after March 23, 2010, the
Secretary of Health and Human Services shall
publish on the Internet website of the Depart-
ment of Health and Human Services, a list of all
of the authorities provided to the Secretary
under this Act (and the amendments made by
this Act).

(Pub. L. 111-148, title I, §1552, Mar. 23, 2010, 124
Stat. 258.)

REFERENCES IN TEXT

This Act, referred to in text, is Pub. L. 111-148, Mar.
23, 2010, 124 Stat. 119, known as the Patient Protection
and Affordable Care Act. For complete classification of
this Act to the Code, see Short Title note set out under
section 18001 of this title and Tables.

§18113. Prohibition against discrimination on as-
sisted suicide

(a) In general

The Federal Government, and any State or
local government or health care provider that
receives Federal financial assistance under this
Act (or under an amendment made by this Act)
or any health plan created under this Act (or
under an amendment made by this Act), may
not subject an individual or institutional health
care entity to discrimination on the basis that
the entity does not provide any health care item
or service furnished for the purpose of causing,
or for the purpose of assisting in causing, the
death of any individual, such as by assisted sui-
cide, euthanasia, or mercy killing.

(b) Definition

In this section, the term ‘‘health care entity”’
includes an individual physician or other health
care professional, a hospital, a provider-spon-
sored organization, a health maintenance orga-
nization, a health insurance plan, or any other
kind of health care facility, organization, or
plan.

(¢) Construction and treatment of certain serv-
ices

Nothing in subsection (a) shall be construed to
apply to, or to affect, any limitation relating
to—

1See References in Text note below.
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(1) the withholding or withdrawing of medi-
cal treatment or medical care;

(2) the withholding or withdrawing of nutri-
tion or hydration;

(3) abortion; or

(4) the use of an item, good, benefit, or serv-
ice furnished for the purpose of alleviating
pain or discomfort, even if such use may in-
crease the risk of death, so long as such item,
good, benefit, or service is not also furnished
for the purpose of causing, or the purpose of
assisting in causing, death, for any reason.

(d) Administration

The Office for Civil Rights of the Department
of Health and Human Services is designated to
receive complaints of discrimination based on
this section.

(Pub. L. 111-148, title I, §1553, Mar. 23, 2010, 124
Stat. 2569.)

REFERENCES IN TEXT

This Act, referred to in subsec. (a), is Pub. L. 111-148,
Mar. 23, 2010, 124 Stat. 119, known as the Patient Pro-
tection and Affordable Care Act. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 18001 of this title and Tables.

§ 18114. Access to therapies

Notwithstanding any other provision of this
Act, the Secretary of Health and Human Serv-
ices shall not promulgate any regulation that—

(1) creates any unreasonable barriers to the
ability of individuals to obtain appropriate
medical care;

(2) impedes timely access to health care
services;

(3) interferes with communications regard-
ing a full range of treatment options between
the patient and the provider;

(4) restricts the ability of health care provid-
ers to provide full disclosure of all relevant in-
formation to patients making health care de-
cisions;

(5) violates the principles of informed con-
sent and the ethical standards of health care
professionals; or

(6) limits the availability of health care
treatment for the full duration of a patient’s
medical needs.

(Pub. L. 111-148, title I, §1554, Mar. 23, 2010, 124
Stat. 2569.)

REFERENCES IN TEXT

This Act, referred to in text, is Pub. L. 111-148, Mar.
23, 2010, 124 Stat. 119, known as the Patient Protection
and Affordable Care Act. For complete classification of
this Act to the Code, see Short Title note set out under
section 18001 of this title and Tables.

§18115. Freedom not to participate in Federal
health insurance programs

No individual, company, business, nonprofit
entity, or health insurance issuer offering group
or individual health insurance coverage shall be
required to participate in any Federal health in-
surance program created under this Act (or any
amendments made by this Act), or in any Fed-
eral health insurance program expanded by this
Act (or any such amendments), and there shall
be no penalty or fine imposed upon any such is-
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suer for choosing not to participate in such pro-
grams.

(Pub. L. 111-148, title I, §1555, Mar. 23, 2010, 124
Stat. 260.)

REFERENCES IN TEXT

This Act, referred to in text, is Pub. L. 111-148, Mar.
23, 2010, 124 Stat. 119, known as the Patient Protection
and Affordable Care Act. For complete classification of
this Act to the Code, see Short Title note set out under
section 18001 of this title and Tables.

§18116. Nondiscrimination
(a) In general

Except as otherwise provided for in this title?
(or an amendment made by this title),! an indi-
vidual shall not, on the ground prohibited under
title VI of the Civil Rights Act of 1964 (42 U.S.C.
2000d et seq.), title IX of the Education Amend-
ments of 1972 (20 U.S.C. 1681 et seq.), the Age
Discrimination Act of 1975 (42 U.S.C. 6101 et
seq.), or section 794 of title 29, be excluded from
participation in, be denied the benefits of, or be
subjected to discrimination under, any health
program or activity, any part of which is receiv-
ing Federal financial assistance, including cred-
its, subsidies, or contracts of insurance, or under
any program or activity that is administered by
an Executive Agency or any entity established
under this title! (or amendments). The enforce-
ment mechanisms provided for and available
under such title VI, title IX, section 794, or such
Age Discrimination Act shall apply for purposes
of violations of this subsection.

(b) Continued application of laws

Nothing in this title! (or an amendment made
by this title)! shall be construed to invalidate or
limit the rights, remedies, procedures, or legal
standards available to individuals aggrieved
under title VI of the Civil Rights Act of 1964 (42
U.S.C. 2000d et seq.), title VII of the Civil Rights
Act of 1964 (42 U.S.C. 2000e et seq.), title IX of
the Education Amendments of 1972 (20 U.S.C.
1681 et seq.), section 794 of title 29, or the Age
Discrimination Act of 1975 [42 U.S.C. 6101 et
seq.], or to supersede State laws that provide ad-
ditional protections against discrimination on
any basis described in subsection (a).

(¢) Regulations

The Secretary may promulgate regulations to
implement this section.

(Pub. L. 111-148, title I, §1557, Mar. 23, 2010, 124
Stat. 260.)

REFERENCES IN TEXT

This title, referred to in subsecs. (a) and (b), is title
I of Pub. L. 111-148, Mar. 23, 2010, 124 Stat. 130, which
enacted this chapter and enacted, amended, and trans-
ferred numerous other sections and notes in the Code.
For complete classification of title I to the Code, see
Tables.

The Civil Rights Act of 1964, referred to in subsecs.
(a) and (b), is Pub. L. 88-352, July 2, 1964, 78 Stat. 241.
Titles VI and VII of the Act are classified generally to
subchapters V (§2000d et seq.) and VI (§2000e et seq.), re-
spectively, of chapter 21 of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 2000a of this title and Tables.

1See References in Text note below.
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The Education Amendments of 1972, referred to in
subsecs. (a) and (b), is Pub. L. 92-318, June 23, 1972, 86
Stat. 235. Title IX of the Act, known as the Patsy
Takemoto Mink Equal Opportunity in Education Act,
is classified principally to chapter 38 (§1681 et seq.) of
Title 20, Education. For complete classification of title
IX to the Code, see Short Title note set out under sec-
tion 1681 of Title 20 and Tables.

The Age Discrimination Act of 1975, referred to in
subsecs. (a) and (b), is title III of Pub. L. 94-135, Nov. 28,
1975, 89 Stat. 728, which is classified generally to chap-
ter 76 (§6101 et seq.) of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 6101 of this title and Tables.

§18117. Oversight

The Inspector General of the Department of
Health and Human Services shall have oversight
authority with respect to the administration
and implementation of this title! as it relates to
such Department.

(Pub. L. 111-148, title I, §1559, Mar. 23, 2010, 124
Stat. 261.)
REFERENCES IN TEXT
This title, referred to in text, is title I of Pub. L.
111-148, Mar. 23, 2010, 124 Stat. 130, which enacted this
chapter and enacted, amended, and transferred numer-

ous other sections and notes in the Code. For complete
classification of title I to the Code, see Tables.

§ 18118. Rules of construction
(a) No effect on antitrust laws

Nothing in this title! (or an amendment made
by this title)! shall be construed to modify, im-
pair, or supersede the operation of any of the
antitrust laws. For the purposes of this section,
the term ‘‘antitrust laws’” has the meaning
given such term in subsection (a) of section 12 of
title 15, except that such term includes section
45 of title 15 to the extent that such section 45
applies to unfair methods of competition.

(b) Rule of construction regarding Hawaii’s Pre-
paid Health Care Act

Nothing in this title! (or an amendment made
by this title)! shall be construed to modify or
limit the application of the exemption for Ha-
waii’s Prepaid Health Care Act (Haw. Rev. Stat.
§§393-1 et seq.) as provided for under section
1144(b)(5) of title 29.

(c) Student health insurance plans

Nothing in this title! (or an amendment made
by this title)! shall be construed to prohibit an
institution of higher education (as such term is
defined for purposes of the Higher Education Act
of 1965 [20 U.S.C. 1001 et seq., 42 U.S.C. 2751 et
seq.]) from offering a student health insurance
plan, to the extent that such requirement is
otherwise permitted under applicable Federal,
State or local law.

(d) No effect on existing requirements

Nothing in this title! (or an amendment made
by this title,! unless specified by direct statu-
tory reference) shall be construed to modify any
existing Federal requirement concerning the
State agency responsible for determining eligi-
bility for programs identified in section 18083 of
this title.

1See References in Text note below.

1See References in Text note below.
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(Pub. L. 111-148, title I, §1560, Mar. 23, 2010, 124
Stat. 261.)

REFERENCES IN TEXT

This title, where footnoted in text, is title I of Pub.
L. 111-148, Mar. 23, 2010, 124 Stat. 130, which enacted
this chapter and enacted, amended, and transferred nu-
merous other sections and notes in the Code. For com-
plete classification of title I to the Code, see Tables.

The Higher Education Act of 1965, referred to in sub-
sec. (¢), is Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 1219,
which is classified principally to chapter 28 (§1001 et
seq.) of Title 20, Education, and part C (§2751 et seq.) of
subchapter I of chapter 34 of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 1001 of Title 20 and Tables.

§ 18119. Small business procurement

Part 19 of the Federal Acquisition Regulation,
section 644 of title 15, and any other applicable
laws or regulations establishing procurement re-
quirements relating to small business concerns
(as defined in section 632 of title 15) may not be
waived with respect to any contract awarded
under any program or other authority under
this Act or an amendment made by this Act.

(Pub. L. 111-148, title I, §1563, as added Pub. L.
111-148, title X, §10107(b)(2), Mar. 23, 2010, 124
Stat. 912.)

REFERENCES IN TEXT

This Act, referred to in text, is Pub. L. 111-148, Mar.
23, 2010, 124 Stat. 119, known as the Patient Protection
and Affordable Care Act. For complete classification of
this Act to the Code, see Short Title note set out under
section 18001 of this title and Tables.

CODIFICATION

Another section 1563 of Pub. L. 111-148 enacted sec-
tion 18120 of this title, section 9815 of Title 26, Internal
Revenue Code, and section 1185d of Title 29, Labor, and
amended sections 300gg-1 to 300gg-3, 300gg-9, 300gg-11,
300gg-12, 300gg-21 to 300gg-23, 300gg-25 to 300gg-28,
300gg-62, and 300gg-91 of this title.

§18120. Application

Notwithstanding any other provision of the
Patient Protection and Affordable Care Act,
nothing in such Act (or an amendment made by
such Act) shall be construed to—

(1) prohibit (or authorize the Secretary of
Health and Human Services to promulgate
regulations that prohibit) a group health plan
or health insurance issuer from carrying out
utilization management techniques that are
commonly used as of March 23, 2010; or

(2) restrict the application of the amend-
ments made by this subtitle.

(Pub. L. 111-148, title I, §1563(d), formerly
§1562(d), title X, §10107(b)(1), Mar. 23, 2010, 124
Stat. 269, 911.)

REFERENCES IN TEXT

The Patient Protection and Affordable Care Act, re-
ferred to in text, is Pub. L. 111-148, Mar. 23, 2010, 124
Stat. 119. For complete classification of this Act to the
Code, see Short Title note set out under section 18001
of this title and Tables.

The amendments made by this subtitle, referred to in
par. (2), mean the amendments made by subtitle G
(§§1551-1563) of title I of Pub. L. 111-148, which enacted
section 300jj-b1 of this title, sections 4980H, 5000A, 6055,
6056, and 9815 of Title 26, Internal Revenue Code, and

TITLE 42—THE PUBLIC HEALTH AND WELFARE

§18201

sections 218a to 218c and 1185d of Title 29, Labor,
amended sections 300gg-1 to 300gg-3, 300gg-9, 300gg-11,
300gg-12, 300gg—21 to 300gg—23, 300gg—25 to 300gg—28,
300gg-62, and 300gg-91 of this title, sections 125 and 6724
of Title 26, and sections 921 and 932 of Title 30, Mineral
Lands and Mining.

CODIFICATION

Another section 1563 of Pub. L. 111-148 is classified to
section 18119 of this title.

§18121. Implementation funding
(a) In general

There is hereby established a Health Insurance
Reform Implementation Fund (referred to in
this section as the ‘‘Fund’”’) within the Depart-
ment of Health and Human Services to carry out
the Patient Protection and Affordable Care Act
and this Act (and the amendments made by such
Acts).

(b) Funding

There is appropriated to the Fund, out of any
funds in the Treasury not otherwise appro-
priated, $1,000,000,000 for Federal administrative
expenses to carry out such Act! (and the amend-
ments made by such Acts).

(Pub. L. 111-152, title I, §1005, Mar. 30, 2010, 124
Stat. 1036.)

REFERENCES IN TEXT

The Patient Protection and Affordable Care Act, re-
ferred to in subsec. (a), is Pub. L. 111-148, Mar. 23, 2010,
124 Stat. 119. For complete classification of this Act to
the Code, see Short Title note set out under section
18001 of this title and Tables.

This Act, referred to in subsec. (a), is Pub. L. 111-152,
Mar. 30, 2010, 124 Stat. 1029, known as the Health Care
and Education Reconciliation Act of 2010. For complete
classification of this Act to the Code, see Short Title of
2010 Amendment note under section 1305 of this title
and Tables.

CODIFICATION

Section was enacted as part of the Health Care and
Education Reconciliation Act of 2010, and not as part of
the Patient Protection and Affordable Care Act, which
comprises this chapter.

CHAPTER 158—SUPPORT FOR PREGNANT
AND PARENTING TEENS AND WOMEN

18201. Definitions.

18202. Establishment of Pregnancy Assistance Fund.
18203. Permissible uses of Fund.

18204. Appropriations.

§ 18201. Definitions

In this chapter:
(1) Accompaniment

The term ‘‘accompaniment’” means assist-
ing, representing, and accompanying a woman
in seeking judicial relief for child support,
child custody, restraining orders, and restitu-
tion for harm to persons and property, and in
filing criminal charges, and may include the
payment of court costs and reasonable attor-
ney and witness fees associated therewith.

(2) Eligible institution of higher education

The term ‘‘eligible institution of higher edu-
cation” means an institution of higher edu-

180 in original. Probably should be ““Acts’.
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