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100–203, title IV, § 4211(h)(9), Dec. 22, 1987, 101 
Stat. 1330–206.) 

AMENDMENTS 

1987—Pub. L. 100–203, § 4211(h)(9)(A), substituted 
‘‘nursing facility services’’ for ‘‘skilled nursing and in-
termediate care services’’ in section catchline. 

Subsec. (a). Pub. L. 100–203, § 4211(h)(9)(B), substituted 
‘‘nursing facility services’’ for ‘‘skilled nursing facility 
services and intermediate care facility services’’ and 
inserted ‘‘and which, with respect to the provision of 
such services, meets the requirements of subsections 
(b) through (d) of section 1396r of this title’’ before pe-
riod at end. 

Subsec. (b)(1). Pub. L. 100–203, § 4211(h)(9)(C), sub-
stituted ‘‘nursing facility services’’ for ‘‘skilled nursing 
or intermediate care facility services’’ and ‘‘nursing fa-
cilities’’ for ‘‘skilled nursing and intermediate care fa-
cilities’’. 

Subsec. (b)(3). Pub. L. 100–203, § 4211(h)(9)(D), sub-
stituted ‘‘nursing facility services’’ for ‘‘skilled nursing 
or intermediate care facility services’’. 

1984—Subsec. (b)(1). Pub. L. 98–369, § 2369(a)(1), sub-
stituted ‘‘Except as provided in paragraph (3), pay-
ment’’ for ‘‘Payment’’. 

Subsec. (b)(3). Pub. L. 98–369, § 2369(a)(2), added par. 
(3). 

EFFECTIVE DATE OF 1987 AMENDMENT 

Amendment by Pub. L. 100–203 applicable to nursing 
facility services furnished on or after Oct. 1, 1990, with-
out regard to whether regulations implementing such 
amendment are promulgated by such date, except as 
otherwise specifically provided in section 1396r of this 
title, with transitional rule, see section 4214(a), (b)(2) of 
Pub. L. 100–203, as amended, set out as an Effective 
Date note under section 1396r of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 2369(b) of Pub. L. 98–369 provided that: ‘‘The 
amendments made by this section [amending this sec-
tion] shall apply to payments for services furnished 
after the date of the enactment of this Act [July 18, 
1984].’’ 

EFFECTIVE DATE 

Section effective on date on which final regulations 
to implement the section are first issued, see section 
904(d) of Pub. L. 96–499, set out as an Effective Date 
note under section 1395tt of this title. 

§ 1396m. Withholding of Federal share of pay-
ments for certain medicare providers 

(a) Adjustment of Federal matching payments 

The Secretary may adjust, in accordance with 
this section, the Federal matching payment to a 
State with respect to expenditures for medical 
assistance for care or services furnished in any 
quarter by— 

(1) an institution (A) which has or previously 
had in effect an agreement with the Secretary 
under section 1395cc of this title; and (B)(i) 
from which the Secretary has been unable to 
recover overpayments made under subchapter 
XVIII of this chapter, or (ii) from which the 
Secretary has been unable to collect the infor-
mation necessary to enable him to determine 
the amount (if any) of the overpayments made 
to such institution under subchapter XVIII of 
this chapter; and 

(2) any person (A) who (i) has previously ac-
cepted payment on the basis of an assignment 
under section 1395u(b)(3)(B)(ii) of this title, 
and (ii) during the annual period immediately 
preceding such quarter submitted no claims 

for payment under subchapter XVIII of this 
chapter, or submitted claims for payment 
under subchapter XVIII of this chapter which 
aggregated less than the amount of overpay-
ments made to him, and (B)(i) from whom the 
Secretary has been unable to recover overpay-
ments received in violation of the terms of 
such assignment, or (ii) from whom the Sec-
retary has been unable to collect the informa-
tion necessary to enable him to determine the 
amount (if any) of the overpayments made to 
such person under subchapter XVIII of this 
chapter. 

(b) Reductions in payments to and by States 

The Secretary may (subject to the remaining 
provisions of this section) reduce payment to a 
State under this subchapter for any quarter by 
an amount equal to the lesser of the Federal 
matching share of payments to any institution 
or person specified in subsection (a) of this sec-
tion, or the total overpayments to such institu-
tion or person under subchapter XVIII of this 
chapter, and may require the State to reduce its 
payment to such institution or person by such 
amount. 

(c) Notice 

The Secretary shall not make any adjustment 
in the payment to a State, nor require any ad-
justment in the payment to an institution or 
person, pursuant to subsection (b) of this section 
until after he has provided adequate notice 
(which shall be not less than 60 days) to the 
State agency and the institution or person. 

(d) Regulations 

The Secretary shall by regulation provide pro-
cedures for implementation of this section, 
which procedures shall (1) determine the amount 
of the Federal payment to which the institution 
or person would otherwise be entitled under this 
section which shall be treated as a setoff against 
overpayments under subchapter XVIII of this 
chapter, and (2) assure the restoration to the in-
stitution or person of amounts withheld under 
this section which are ultimately determined to 
be in excess of overpayments under subchapter 
XVIII of this chapter and to which the institu-
tion or person would otherwise be entitled under 
this subchapter. 

(e) Restoration to trust funds of recovered 
amounts 

The Secretary shall restore to the trust funds 
established under sections 1395i and 1395t of this 
title, as appropriate, amounts recovered under 
this section as setoffs against overpayments 
under subchapter XVIII of this chapter. 

(f) Liability of States for withheld payments 

Notwithstanding any other provision of this 
subchapter, an institution or person shall not be 
entitled to recover from any State any amount 
in payment for medical care and services under 
this subchapter which is withheld by the State 
agency pursuant to an order by the Secretary 
under subsection (b) of this section. 

(Aug. 14, 1935, ch. 531, title XIX, § 1914, as added 
Pub. L. 96–499, title IX, § 905(d), Dec. 5, 1980, 94 
Stat. 2618.) 



Page 3455 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 1396n 

§ 1396n. Compliance with State plan and pay-
ment provisions 

(a) Activities deemed as compliance 

A State shall not be deemed to be out of com-
pliance with the requirements of paragraphs (1), 
(10), or (23) of section 1396a(a) of this title solely 
by reason of the fact that the State (or any po-
litical subdivision thereof)— 

(1) has entered into— 
(A) a contract with an organization which 

has agreed to provide care and services in 
addition to those offered under the State 
plan to individuals eligible for medical as-
sistance who reside in the geographic area 
served by such organization and who elect to 
obtain such care and services from such or-
ganization, or by reason of the fact that the 
plan provides for payment for rural health 
clinic services only if those services are pro-
vided by a rural health clinic; or 

(B) arrangements through a competitive 
bidding process or otherwise for the pur-
chase of laboratory services referred to in 
section 1396d(a)(3) of this title or medical de-
vices if the Secretary has found that— 

(i) adequate services or devices will be 
available under such arrangements, and 

(ii) any such laboratory services will be 
provided only through laboratories— 

(I) which meet the applicable require-
ments of section 1395x(e)(9) of this title 
or paragraphs (16) and (17) of section 
1395x(s) of this title, and such additional 
requirements as the Secretary may re-
quire, and 

(II) no more than 75 percent of whose 
charges for such services are for services 
provided to individuals who are entitled 
to benefits under this subchapter or 
under part A or part B of subchapter 
XVIII of this chapter; or 

(2) restricts for a reasonable period of time 
the provider or providers from which an indi-
vidual (eligible for medical assistance for 
items or services under the State plan) can re-
ceive such items or services, if— 

(A) the State has found, after notice and 
opportunity for a hearing (in accordance 
with procedures established by the State), 
that the individual has utilized such items 
or services at a frequency or amount not 
medically necessary (as determined in ac-
cordance with utilization guidelines estab-
lished by the State), and 

(B) under such restriction, individuals eli-
gible for medical assistance for such services 
have reasonable access (taking into account 
geographic location and reasonable travel 
time) to such services of adequate quality. 

(b) Waivers to promote cost-effectiveness and ef-
ficiency 

The Secretary, to the extent he finds it to be 
cost-effective and efficient and not inconsistent 
with the purposes of this subchapter, may waive 
such requirements of section 1396a of this title 
(other than subsection (s)) (other than sections 
1396a(a)(15), 1396a(bb), and 1396a(a)(10)(A) of this 
title insofar as it requires provision of the care 
and services described in section 1396d(a)(2)(C) of 
this title) as may be necessary for a State— 

(1) to implement a primary care case-man-
agement system or a specialty physician serv-
ices arrangement which restricts the provider 
from (or through) whom an individual (eligible 
for medical assistance under this subchapter) 
can obtain medical care services (other than 
in emergency circumstances), if such restric-
tion does not substantially impair access to 
such services of adequate quality where medi-
cally necessary, 

(2) to allow a locality to act as a central 
broker in assisting individuals (eligible for 
medical assistance under this subchapter) in 
selecting among competing health care plans, 
if such restriction does not substantially im-
pair access to services of adequate quality 
where medically necessary, 

(3) to share (through provision of additional 
services) with recipients of medical assistance 
under the State plan cost savings resulting 
from use by the recipient of more cost-effec-
tive medical care, and 

(4) to restrict the provider from (or through) 
whom an individual (eligible for medical as-
sistance under this subchapter) can obtain 
services (other than in emergency circum-
stances) to providers or practitioners who un-
dertake to provide such services and who 
meet, accept, and comply with the reimburse-
ment, quality, and utilization standards under 
the State plan, which standards shall be con-
sistent with the requirements of section 
1396r–4 of this title and are consistent with ac-
cess, quality, and efficient and economic pro-
vision of covered care and services, if such re-
striction does not discriminate among classes 
of providers on grounds unrelated to their 
demonstrated effectiveness and efficiency in 
providing those services and if providers under 
such restriction are paid on a timely basis in 
the same manner as health care practitioners 
must be paid under section 1396a(a)(37)(A) of 
this title. 

No waiver under this subsection may restrict 
the choice of the individual in receiving services 
under section 1396d(a)(4)(C) of this title. Sub-
section (h)(2) shall apply to a waiver under this 
subsection. 

(c) Waiver respecting medical assistance require-
ment in State plan; scope, etc.; ‘‘habilitation 
services’’ defined; imposition of certain regu-
latory limits prohibited; computation of ex-
penditures for certain disabled patients; 
coordinated services; substitution of partici-
pants 

(1) The Secretary may by waiver provide that 
a State plan approved under this subchapter 
may include as ‘‘medical assistance’’ under such 
plan payment for part or all of the cost of home 
or community-based services (other than room 
and board) approved by the Secretary which are 
provided pursuant to a written plan of care to 
individuals with respect to whom there has been 
a determination that but for the provision of 
such services the individuals would require the 
level of care provided in a hospital or a nursing 
facility or intermediate care facility for the 
mentally retarded the cost of which could be re-
imbursed under the State plan. For purposes of 
this subsection, the term ‘‘room and board’’ 
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