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velop a list of representative items that are subject 

to the Buy America requirements, and shall address 

the procurement of systems under the definition to 

ensure that major system procurements are not used 

to circumvent the Buy America requirements. 
‘‘(C) POST-AWARD WAIVERS.—To permit a grantee to 

request a non-availability waiver from the Buy Amer-

ica requirements under section 661.7c of title 49, Code 

of Federal Regulations, after contract award in any 

case in which the contractor has made a certification 

of compliance with the requirements in good faith. 
‘‘(D) CERTIFICATION UNDER NEGOTIATED PROCURE-

MENT PROCESS.—In any case in which a negotiated 

procurement process is used, compliance with the 

Buy America requirements shall be determined on 

the basis of the certification submitted with the final 

offer.’’ 

FINAL ASSEMBLY OF BUSES 

Pub. L. 105–178, title III, § 3035, June 9, 1998, 112 Stat. 

387, provided that: 
‘‘(a) IN GENERAL.—All buses manufactured on or after 

September 1, 1999, that are purchased with Federal 

funds by recipients of assistance from the Federal 

Transit Administration shall conform with the Federal 

Transit Administration Guidance on Buy America Re-

quirements, dated March 18, 1997. 
‘‘(b) RULE OF CONSTRUCTION.—For purposes of this 

section, a bus shall be considered to be manufactured 

on or after September 1, 1999, if the manufacturing 

process for that bus is not completed on or before Au-

gust 31, 1999.’’ 

§ 5324. Special provisions for capital projects 

(a) RELOCATION AND REAL PROPERTY REQUIRE-
MENTS.—The Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 1970 
(42 U.S.C. 4601 et seq.) shall apply to financial 
assistance for capital projects under this chap-
ter. 

(b) CONSIDERATION OF ECONOMIC, SOCIAL, AND 
ENVIRONMENTAL INTERESTS.— 

(1) COOPERATION AND CONSULTATION.—In car-
rying out the policy of section 5301(e), the Sec-
retary shall cooperate and consult with the 
Secretary of the Interior and the Adminis-
trator of the Environmental Protection Agen-
cy on each project that may have a substan-
tial impact on the environment. 

(2) PUBLIC PARTICIPATION IN ENVIRONMENTAL 
REVIEWS.—In performing environmental re-
views, the Secretary shall review each tran-
script of a hearing submitted under section 
5323(b) to establish that an adequate oppor-
tunity to present views was given to all par-
ties having a significant economic, social, or 
environmental interest in the project, and 
that the project application includes a record 
of— 

(A) the environmental impact of the pro-
posal; 

(B) adverse environmental effects that 
cannot be avoided; 

(C) alternatives to the proposal; and 
(D) irreversible and irretrievable impacts 

on the environment. 

(3) APPROVAL OF APPLICATIONS FOR ASSIST-
ANCE.— 

(A) FINDINGS BY THE SECRETARY.—The Sec-
retary may approve an application for finan-
cial assistance for a capital project in ac-
cordance with this chapter only if the Sec-
retary makes written findings, after review-
ing the application and the transcript of any 

hearing held before a State or local govern-
mental authority under section 5323(b), 
that— 

(i) an adequate opportunity to present 
views was given to all parties having a sig-
nificant economic, social, or environ-
mental interest; 

(ii) the preservation and enhancement of 
the environment and the interest of the 
community in which the project is located 
were considered; and 

(iii) no adverse environmental effect is 
likely to result from the project, or no fea-
sible and prudent alternative to the effect 
exists and all reasonable steps have been 
taken to minimize the effect. 

(B) HEARING.—If a hearing has not been 
conducted or the Secretary decides that the 
record of the hearing is inadequate for mak-
ing the findings required by this subsection, 
the Secretary shall conduct a hearing on an 
environmental issue raised by the applica-
tion after giving adequate notice to inter-
ested persons. 

(C) AVAILABILITY OF FINDINGS.—The Sec-
retary’s findings under subparagraph (A) 
shall be made a matter of public record. 

(c) RAILROAD CORRIDOR PRESERVATION.— 
(1) IN GENERAL.—The Secretary may assist 

an applicant to acquire railroad right-of-way 
before the completion of the environmental re-
views for any project that may use the right- 
of-way if the acquisition is otherwise per-
mitted under Federal law. The Secretary may 
establish restrictions on such an acquisition 
as the Secretary determines to be necessary 
and appropriate. 

(2) ENVIRONMENTAL REVIEWS.—Railroad 
right-of-way acquired under this subsection 
may not be developed in anticipation of the 
project until all required environmental re-
views for the project have been completed. 

(Pub. L. 103–272, § 1(d), July 5, 1994, 108 Stat. 824; 
Pub. L. 109–59, title III, § 3024(a), Aug. 10, 2005, 119 
Stat. 1619.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

5324(a) ........ 49 App.:1606(a). July 9, 1964, Pub. L. 88–365, 
§ 7(a), 78 Stat. 305; May 25, 
1967, Pub. L. 90–19, § 20(a), 
81 Stat. 25. 

5324(b)(1) .... 49 App.:1610(a) (last 
sentence). 

July 9, 1964, Pub. L. 88–365, 
§ 14(a) (last sentence)–(c), 
78 Stat. 308; Sept. 8, 1966, 
Pub. L. 89–562, § 2(a)(1), 80 
Stat. 715; May 25, 1967, 
Pub. L. 90–19, § 20(a), 81 
Stat. 25; restated Oct. 15, 
1970, Pub. L. 91–453, § 6, 84 
Stat. 966. 

5324(b)(2) .... 49 App.:1610(b). 
5324(b)(3) .... 49 App.:1610(c). 
5324(c) ........ 49 App.:1608(d). July 9, 1964, Pub. L. 88–365, 

§ 12(d), 78 Stat. 307; Aug. 
10, 1965, Pub. L. 89–117, 
§ 1109, 79 Stat. 507; Sept. 8, 
1966, Pub. L. 89–562, 
§ 2(a)(1), 80 Stat. 715; May 
25, 1967, Pub. L. 90–19, 
§ 20(a), 81 Stat. 25; Nov. 6, 
1978, Pub. L. 95–599, 
§ 308(c), 92 Stat. 2747. 

In subsection (a), before clause (1), the word ‘‘pro-

vided’’ is substituted for ‘‘extended’’ for clarity. The 

words ‘‘to any project’’ are omitted as surplus. In 
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clause (2), the words ‘‘available . . . displaced’’ are 

omitted as surplus. 

In subsection (b)(1), the words ‘‘Health and Human 

Services’’ are substituted for ‘‘Health, Education, and 

Welfare’’ in section 14(a) (last sentence) of the Urban 

Mass Transportation Act of 1964 (Public Law 88–365, 78 

Stat. 308) [subsequently changed to the Federal Transit 

Act by section 3003(a) of the Intermodal Surface Trans-

portation Efficiency Act of 1991 (Public Law 102–240, 105 

Stat. 2087)] because of 20:3508(b). 

In subsection (b)(2), before clause (A), the words ‘‘In 

carrying out section 5306 of this title’’ are added for 

clarity and consistency with subsections (b)(3) and (c) 

of this section. The word ‘‘detailed’’ is omitted as sur-

plus. In clause (B), the words ‘‘should the proposal be 

implemented’’ are omitted as surplus. In clause (D), the 

words ‘‘which may be involved in the proposed project 

should it be implemented’’ are omitted as surplus. 

In subsection (b)(3)(A), before clause (i), the word ‘‘fi-

nancial’’ is added for clarity. The words ‘‘full and com-

plete’’ are omitted as surplus. In clause (ii), the word 

‘‘fair’’ is omitted as surplus. In clause (iii), the word 

‘‘either’’ is omitted as surplus. 

In subsection (b)(3)(B), the words ‘‘before the State or 

local agency pursuant to section 1602(d) of this Appen-

dix’’ and ‘‘before the State or local public agency . . . 

to permit him’’ are omitted as surplus. 

In subsection (c), the words ‘‘The Secretary of Trans-

portation may not’’ are substituted for ‘‘None of the 

provisions of this chapter shall be construed to author-

ize the Secretary to’’ to eliminate unnecessary words. 

The words ‘‘in any manner . . . mode of’’ and ‘‘rates, 

fares, tolls, rentals, or other . . . fixed or prescribed 

. . . by any local public or private transit agency’’ are 

omitted as surplus. The words ‘‘However, the Secretary 

may’’ are substituted for ‘‘but nothing in this sub-

section shall prevent the Secretary from taking such 

actions as may be necessary to’’ to eliminate unneces-

sary words. The words ‘‘local governmental authority, 

corporation, or association’’ are substituted for ‘‘agen-

cy or agencies’’ for consistency with sections 5309 and 

5310 of the revised title. 

REFERENCES IN TEXT 

The Uniform Relocation Assistance and Real Prop-

erty Acquisition Policies Act of 1970, referred to in sub-

sec. (a), is Pub. L. 91–646, Jan. 2, 1971, 84 Stat. 1894, 

which is classified principally to chapter 61 (§ 4601 et 

seq.) of Title 42, The Public Health and Welfare. For 

complete classification of this Act to the Code, see 

Short Title note set out under section 4601 of Title 42 

and Tables. 

AMENDMENTS 

2005—Pub. L. 109–59 amended section generally. Prior 

to amendment, section consisted of subsecs. (a) to (c) 

relating to requirements of a relocation program for 

families displaced by a project, consideration of eco-

nomic, social, and environmental interests, and prohi-

bition against regulating the operation of a mass trans-

portation system for which a grant is made under sec-

tion 5309 and regulating any charge for the system 

after a grant is made. 

§ 5325. Contract requirements 

(a) COMPETITION.—Recipients of assistance 
under this chapter shall conduct all procure-
ment transactions in a manner that provides 
full and open competition as determined by the 
Secretary. 

(b) ARCHITECTURAL, ENGINEERING, AND DESIGN 
CONTRACTS.— 

(1) PROCEDURES FOR AWARDING CONTRACT.—A 
contract or requirement for program manage-
ment, architectural engineering, construction 
management, a feasibility study, and prelimi-
nary engineering, design, architectural, engi-

neering, surveying, mapping, or related serv-
ices for a project for which Federal assistance 
is provided under this chapter shall be award-
ed in the same way as a contract for architec-
tural and engineering services is negotiated 
under chapter 11 of title 40 or an equivalent 
qualifications-based requirement of a State 
adopted before August 10, 2005. 

(2) ADDITIONAL REQUIREMENTS.—When award-
ing a contract described in paragraph (1), re-
cipients of assistance under this chapter shall 
comply with the following requirements: 

(A) PERFORMANCE OF AUDITS.—Any con-
tract or subcontract awarded under this 
chapter shall be performed and audited in 
compliance with cost principles contained in 
part 31 of title 48, Code of Federal Regula-
tions (commonly known as the Federal Ac-
quisition Regulation). 

(B) INDIRECT COST RATES.—A recipient of 
funds under a contract or subcontract 
awarded under this chapter shall accept in-
direct cost rates established in accordance 
with the Federal Acquisition Regulation for 
1-year applicable accounting periods by a 
cognizant Federal or State government 
agency, if such rates are not currently under 
dispute. 

(C) APPLICATION OF RATES.—After a firm’s 
indirect cost rates are accepted under sub-
paragraph (B), the recipient of the funds 
shall apply such rates for the purposes of 
contract estimation, negotiation, adminis-
tration, reporting, and contract payment, 
and shall not be limited by administrative 
or de facto ceilings. 

(D) PRENOTIFICATION; CONFIDENTIALITY OF 
DATA.—A recipient requesting or using the 
cost and rate data described in subparagraph 
(C) shall notify any affected firm before such 
request or use. Such data shall be confiden-
tial and shall not be accessible or provided 
by the group of agencies sharing cost data 
under this subparagraph, except by written 
permission of the audited firm. If prohibited 
by law, such cost and rate data shall not be 
disclosed under any circumstances. 

(c) EFFICIENT PROCUREMENT.—A recipient may 
award a procurement contract under this chap-
ter to other than the lowest bidder if the award 
furthers an objective consistent with the pur-
poses of this chapter, including improved long- 
term operating efficiency and lower long-term 
costs. 

(d) DESIGN-BUILD PROJECTS.— 
(1) TERM DEFINED.—In this subsection, the 

term ‘‘design-build project’’— 
(A) means a project under which a recipi-

ent enters into a contract with a seller, firm, 
or consortium of firms to design and build a 
public transportation system, or an operable 
segment of such system, that meets specific 
performance criteria; and 

(B) may include an option to finance, or 
operate for a period of time, the system or 
segment or any combination of designing, 
building, operating, or maintaining such 
system or segment. 

(2) FINANCIAL ASSISTANCE FOR CAPITAL 
COSTS.—Federal financial assistance under 
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