
Page 564 TITLE 50—WAR AND NATIONAL DEFENSE § 2636 

vannah River Site, Aiken, South Carolina, and 
shall provide technical staff necessary to oper-
ate and so maintain such facilities. 

(Pub. L. 107–314, div. D, title XLIV, § 4453B, for-
merly Pub. L. 105–261, div. C, title XXXI, § 3135, 
Oct. 17, 1998, 112 Stat. 2248; renumbered Pub. L. 
107–314, div. D, title XLIV, § 4453B, by Pub. L. 
108–136, div. C, title XXXI, § 3141(g)(23)(C), Nov. 
24, 2003, 117 Stat. 1770.) 

§ 2636. Continuation of processing, treatment, 
and disposal of legacy nuclear materials 

The Secretary of Energy shall continue oper-
ations and maintain a high state of readiness at 
the F–canyon and H–canyon facilities at the Sa-
vannah River Site and shall provide technical 
staff necessary to operate and maintain such fa-
cilities at that state of readiness. 

(Pub. L. 107–314, div. D, title XLIV, § 4453C, for-
merly Pub. L. 105–85, div. C, title XXXI, § 3136(b), 
Nov. 18, 1997, 111 Stat. 2038; renumbered Pub. L. 
107–314, div. D, title XLIV, § 4453C, by Pub. L. 
108–136, div. C, title XXXI, § 3141(g)(23)(D), Nov. 
24, 2003, 117 Stat. 1770.) 

AMENDMENTS 

2003—Pub. L. 108–136, § 3141(g)(23)(D)(iii), inserted sec-

tion catchline and struck out former subsec. heading. 

§ 2637. Continuation of processing, treatment, 
and disposal of legacy nuclear materials 

The Secretary of Energy shall continue oper-
ations and maintain a high state of readiness at 
the H–canyon facility and the F–canyon facility 
at the Savannah River Site, and shall provide 
technical staff necessary to operate and so 
maintain such facilities, pending the develop-
ment and implementation of the plan referred to 
in section 2632 of this title. 

(Pub. L. 107–314, div. D, title XLIV, § 4453D, for-
merly Pub. L. 104–201, div. C, title XXXI, 
§ 3142(f), Sept. 23, 1996, 110 Stat. 2836; renumbered 
Pub. L. 107–314, div. D, title XLIV, § 4453D, and 
amended Pub. L. 108–136, div. C, title XXXI, 
§ 3141(g)(23)(E), Nov. 24, 2003, 117 Stat. 1770.) 

AMENDMENTS 

2003—Pub. L. 108–136, § 3141(g)(23)(E)(iii), inserted sec-

tion catchline, struck out former subsec. heading, in-

serted ‘‘of Energy’’ after ‘‘The Secretary’’, and sub-

stituted ‘‘section 2632 of this title’’ for ‘‘subsection (e)’’. 

§ 2638. Limitation on use of funds for decommis-
sioning F–canyon facility 

No amounts authorized to be appropriated or 
otherwise made available for the Department of 
Energy by the Floyd D. Spence National Defense 
Authorization Act for Fiscal Year 2001 (as en-
acted into law by Public Law 106–398) or any 
other Act may be obligated or expended for pur-
poses of commencing the decommissioning of 
the F–canyon facility at the Savannah River 
Site until the Secretary of Energy submits to 
the Committee on Armed Services of the Senate 
and the Committee on Armed Services of the 
House of Representatives, and the Defense Nu-
clear Facilities Safety Board, a report setting 
forth— 

(1) an assessment whether or not all mate-
rials present in the F–canyon facility as of the 

date of the report that required stabilization 
have been safely stabilized as of that date; 

(2) an assessment whether or not the re-
quirements applicable to the F–canyon facility 
to meet the future needs of the United States 
for fissile materials disposition can be met 
through full use of the H–canyon facility at 
the Savannah River Site; and 

(3) if it appears that one or more of the re-
quirements described in paragraph (2) cannot 
be met through full use of the H–canyon facil-
ity— 

(A) an identification by the Secretary of 
each such requirement that cannot be met 
through full use of the H–canyon facility; 
and 

(B) for each requirement so identified, the 
reasons why such requirement cannot be 
met through full use of the H–canyon facil-
ity and a description of the alternative capa-
bility for fissile materials disposition that is 
needed to meet such requirement. 

(Pub. L. 107–314, div. D, title XLIV, § 4454, for-
merly Pub. L. 106–398, § 1 [div. C, title XXXI, 
§ 3137(b)], Oct. 30, 2000, 114 Stat. 1654, 1654A–460; 
renumbered Pub. L. 107–314, div. D, title XLIV, 
§ 4454, and amended Pub. L. 108–136, div. C, title 
XXXI, §§ 3115(b), 3141(g)(24), Nov. 24, 2003, 117 
Stat. 1745, 1770.) 

REFERENCES IN TEXT 

The Floyd D. Spence National Defense Authorization 

Act for Fiscal Year 2001, referred to in text, is Pub. L. 

106–398, § 1 [H.R. 5408], Oct. 30, 2000, 114 Stat. 1654, 

1654A–1, as amended. For complete classification of this 

Act to the Code, see Tables. 

AMENDMENTS 

2003—Pub. L. 108–136, § 3141(g)(24)(C), inserted section 

catchline, struck out former subsec. heading, and, in 

introductory provisions, substituted ‘‘the Floyd D. 

Spence National Defense Authorization Act for Fiscal 

Year 2001 (as enacted into law by Public Law 106–398) or 

any other Act’’ for ‘‘this or any other Act’’ and ‘‘the 

Secretary of Energy’’ for ‘‘the Secretary’’. 
Pub. L. 108–136, § 3115(b)(2), substituted ‘‘a report set-

ting forth—’’ and pars. (1) to (3) for ‘‘the following:’’ 

and former pars. (1) to (3) which contained somewhat 

similar provisions. 
Pub. L. 108–136, § 3115(b)(1), in introductory provisions, 

substituted ‘‘submits to the Committee on Armed Serv-

ices of the Senate and the Committee on Armed Serv-

ices of the House of Representatives, and the Defense 

Nuclear Facilities Safety Board,’’ for ‘‘and the Defense 

Nuclear Facilities Safety Board jointly submit to the 

Committee on Armed Services of the Senate and the 

Committee on Armed Services of the House of Rep-

resentatives’’. 

SUBCHAPTER V—SAFEGUARDS AND 
SECURITY MATTERS 

PART A—SAFEGUARDS AND SECURITY 

§ 2651. Prohibition on international inspections 
of Department of Energy facilities unless 
protection of restricted data is certified 

(a) Prohibition on inspections 

The Secretary of Energy may not allow an in-
spection of a nuclear weapons facility by the 
International Atomic Energy Agency until the 
Secretary certifies to Congress that no re-
stricted data will be revealed during such in-
spection. 
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(b) Omitted 

(c) Restricted data defined 

In this section, the term ‘‘restricted data’’ has 
the meaning provided by section 2014(y) of title 
42. 

(Pub. L. 107–314, div. D, title XLV, § 4501, for-
merly Pub. L. 104–106, div. C, title XXXI, § 3154, 
Feb. 10, 1996, 110 Stat. 624; renumbered Pub. L. 
107–314, div. D, title XLV, § 4501, and amended 
Pub. L. 108–136, div. C, title XXXI, § 3141(h)(2), 
Nov. 24, 2003, 117 Stat. 1771.) 

CODIFICATION 

Section is comprised of section 4501 of Pub. L. 107–314. 

Subsec. (b) of section 4501 of Pub. L. 107–314 amended 

provisions set out as a note under section 2153 of Title 

42, The Public Health and Welfare. 

Subsec. (a) of section 3154 of Pub. L. 104–106 was for-

merly set out as a note under section 2164 of Title 42, 

prior to renumbering by Pub. L. 108–136. 

AMENDMENTS 

2003—Pub. L. 108–136, § 3141(h)(2)(D), redesignated par. 

(1) of subsec. (a) as entire subsec. (a) and par. (2) of sub-

sec. (a) as subsec. (c) and, in subsec. (c), inserted head-

ing and substituted ‘‘In this section’’ for ‘‘For purposes 

of paragraph (1)’’. Subsec. (c) was editorially trans-

ferred to follow subsec. (b), to reflect the probable in-

tent of Congress. 

§ 2652. Restrictions on access to national labora-
tories by foreign visitors from sensitive coun-
tries 

(a) Background review required 

The Secretary of Energy may not admit to 
any facility of a national laboratory other than 
areas accessible to the general public any indi-
vidual who is a citizen or agent of a nation that 
is named on the current sensitive countries list 
unless the Secretary first completes a back-
ground review with respect to that individual. 

(b) Moratorium pending certification 

(1) During the period described in paragraph 
(2), the Secretary may not admit to any facility 
of a national laboratory other than areas acces-
sible to the general public any individual who is 
a citizen or agent of a nation that is named on 
the current sensitive countries list. 

(2) The period referred to in paragraph (1) is 
the period beginning on November 4, 1999, and 
ending on the later of the following: 

(A) January 3, 2000. 
(B) The date that is 45 days after the date on 

which the Secretary submits to Congress the 
certifications described in paragraph (3). 

(3) The certifications referred to in paragraph 
(2) are one certification each by the Director of 
Counterintelligence of the Department of En-
ergy, the Director of the Federal Bureau of In-
vestigation, and the Director of Central Intel-
ligence, of each of the following: 

(A) That the foreign visitors program at that 
facility complies with applicable orders, regu-
lations, and policies of the Department of En-
ergy relating to the safeguarding and security 
of sensitive information and fulfills any 
counterintelligence requirements arising 
under such orders, regulations, and policies. 

(B) That the foreign visitors program at that 
facility complies with Presidential Decision 

Directives and similar requirements relating 
to the safeguarding and security of sensitive 
information and fulfills any counter-
intelligence requirements arising under such 
Directives or requirements. 

(C) That the foreign visitors program at that 
facility includes adequate protections against 
the inadvertent release of Restricted Data, in-
formation important to the national security 
of the United States, and any other sensitive 
information the disclosure of which might 
harm the interests of the United States. 

(D) That the foreign visitors program at that 
facility does not pose an undue risk to the na-
tional security interests of the United States. 

(c) Waiver of moratorium 

(1) The Secretary of Energy may waive the 
prohibition in subsection (b) on a case-by-case 
basis with respect to any specific individual or 
any specific delegation of individuals whose ad-
mission to a national laboratory is determined 
by the Secretary to be in the interest of the na-
tional security of the United States. 

(2) Not later than the seventh day of the 
month following a month in which a waiver is 
made, the Secretary shall submit a report in 
writing providing notice of each waiver made in 
that month to the following: 

(A) The Committee on Armed Services and 
the Select Committee on Intelligence of the 
Senate. 

(B) The Committee on Armed Services and 
the Permanent Select Committee on Intel-
ligence of the House of Representatives. 

(3) Each such report shall be in classified form 
and shall contain the identity of each individual 
or delegation for whom such a waiver was made 
and, with respect to each such individual or 
delegation, the following information: 

(A) A detailed justification for the waiver. 
(B) For each individual with respect to 

whom a background review was conducted, 
whether the background review determined 
that negative information exists with respect 
to that individual. 

(C) The Secretary’s certification that the ad-
mission of that individual or delegation to a 
national laboratory is in the interest of the 
national security of the United States. 

(4) The authority of the Secretary under para-
graph (1) may be delegated only to the Director 
of Counterintelligence of the Department of En-
ergy. 

(d) Exception to moratorium for certain individ-
uals 

The moratorium under subsection (b) shall not 
apply to any person who— 

(1) is, on October 5, 1999, an employee or as-
signee of the Department of Energy, or of a 
contractor of the Department; and 

(2) has undergone a background review in ac-
cordance with subsection (a). 

(e) Exception to moratorium for certain pro-
grams 

The moratorium under subsection (b) shall not 
apply— 

(1) to activities relating to cooperative 
threat reduction with states of the former So-
viet Union; or 
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(2) to the materials protection control and 
accounting program of the Department. 

(f) Sense of Congress regarding background re-
views 

It is the sense of Congress that the Secretary 
of Energy, the Director of the Federal Bureau of 
Investigation, and the Director of Central Intel-
ligence should ensure that background reviews 
carried out under this section are completed in 
not more than 15 days. 

(g) Definitions 

For purposes of this section: 
(1) The term ‘‘background review’’, com-

monly known as an indices check, means a re-
view of information provided by the Director 
of Central Intelligence and the Director of the 
Federal Bureau of Investigation regarding per-
sonal background, including information re-
lating to any history of criminal activity or to 
any evidence of espionage. 

(2) The term ‘‘sensitive countries list’’ 
means the list prescribed by the Secretary of 
Energy known as the Department of Energy 
List of Sensitive Countries as in effect on Jan-
uary 1, 1999. 

(3) The term ‘‘national laboratory’’ means 
any of the following: 

(A) Lawrence Livermore National Labora-
tory, Livermore, California. 

(B) Los Alamos National Laboratory, Los 
Alamos, New Mexico. 

(C) Sandia National Laboratories, Albu-
querque, New Mexico and Livermore, Cali-
fornia. 

(4) The term ‘‘Restricted Data’’ has the 
meaning given that term in section 2014(y) of 
title 42. 

(Pub. L. 107–314, div. D, title XLV, § 4502, for-
merly Pub. L. 106–65, div. C, title XXXI, § 3146, 
Oct. 5, 1999, 113 Stat. 935; renumbered Pub. L. 
107–314, div. D, title XLV, § 4502, and amended 
Pub. L. 108–136, div. C, title XXXI, § 3141(h)(3), 
Nov. 24, 2003, 117 Stat. 1771.) 

CODIFICATION 

Section was formerly classified to section 7383c of 

Title 42, The Public Health and Welfare, prior to re-

numbering by Pub. L. 108–136. 

AMENDMENTS 

2003—Subsec. (b)(2). Pub. L. 108–136, 

§ 3141(h)(3)(D)(i)(I), substituted ‘‘on November 4, 1999,’’ 

for ‘‘30 days after October 5, 1999,’’ in introductory pro-

visions. 

Subsec. (b)(2)(A). Pub. L. 108–136, § 3141(h)(3)(D)(i)(II), 

substituted ‘‘January 3, 2000’’ for ‘‘The date that is 90 

days after October 5, 1999’’. 

Subsec. (d)(1). Pub. L. 108–136, § 3141(h)(3)(D)(ii), sub-

stituted ‘‘October 5, 1999,’’ for ‘‘the date of the enact-

ment of this Act,’’ in the original, which for purposes 

of codification had been changed to ‘‘October 5, 1999,’’ 

thus requiring no change in text. 

Subsec. (g)(3), (4). Pub. L. 108–136, § 3141(h)(3)(D)(iii), 

added pars. (3) and (4). 

CHANGE OF NAME 

Reference to the Director of Central Intelligence or 

the Director of the Central Intelligence Agency in the 

Director’s capacity as the head of the intelligence com-

munity deemed to be a reference to the Director of Na-

tional Intelligence. Reference to the Director of Cen-

tral Intelligence or the Director of the Central Intel-

ligence Agency in the Director’s capacity as the head of 

the Central Intelligence Agency deemed to be a ref-

erence to the Director of the Central Intelligence Agen-

cy. See section 1081(a), (b) of Pub. L. 108–458, set out as 

a note under section 401 of Title 50, War and National 

Defense. 

§ 2653. Background investigations of certain per-
sonnel at Department of Energy facilities 

(a) In general 

The Secretary of Energy shall ensure that an 
investigation meeting the requirements of sec-
tion 2165 of title 42 is made for each Department 
of Energy employee, or contractor employee, at 
a national laboratory or nuclear weapons pro-
duction facility who— 

(1) carries out duties or responsibilities in or 
around a location where Restricted Data is 
present; or 

(2) has or may have regular access to a loca-
tion where Restricted Data is present. 

(b) Compliance 

The Secretary shall have 15 months from Oc-
tober 5, 1999, to meet the requirement in sub-
section (a). 

(c) Definitions 

In this section, the terms ‘‘national labora-
tory’’ and ‘‘Restricted Data’’ have the meanings 
given such terms in section 2652(g) of this title. 

(Pub. L. 107–314, div. D, title XLV, § 4503, for-
merly Pub. L. 106–65, div. C, title XXXI, § 3143, 
Oct. 5, 1999, 113 Stat. 934; renumbered Pub. L. 
107–314, div. D, title XLV, § 4503, and amended 
Pub. L. 108–136, div. C, title XXXI, § 3141(h)(4), 
Nov. 24, 2003, 117 Stat. 1772.) 

CODIFICATION 

Section was formerly classified to section 7383a of 

Title 42, The Public Health and Welfare, prior to re-

numbering by Pub. L. 108–136. 

AMENDMENTS 

2003—Subsec. (b). Pub. L. 108–136, § 3141(h)(4)(D)(i), 

substituted ‘‘October 5, 1999,’’ for ‘‘the date of the en-

actment of this Act’’ in the original, which for purposes 

of codification had been changed to ‘‘October 5, 1999,’’ 

thus requiring no change in text. 

Subsec. (c). Pub. L. 108–136, § 3141(h)(4)(D)(ii), added 

subsec. (c). 

§ 2654. Department of Energy counterintelligence 
polygraph program 

(a) New counterintelligence polygraph program 
required 

The Secretary of Energy shall carry out, under 
regulations prescribed under this section, a new 
counterintelligence polygraph program for the 
Department of Energy. The purpose of the new 
program is to minimize the potential for release 
or disclosure of classified data, materials, or in-
formation. 

(b) Authorities and limitations 

(1) The Secretary shall prescribe regulations 
for the new counterintelligence polygraph pro-
gram required by subsection (a) in accordance 
with the provisions of subchapter II of chapter 5 
of title 5 (commonly referred to as the Adminis-
trative Procedures Act). 
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(2) In prescribing regulations for the new pro-
gram, the Secretary shall take into account the 
results of the Polygraph Review. 

(3) Not later than six months after obtaining 
the results of the Polygraph Review, the Sec-
retary shall issue a notice of proposed rule-
making for the new program. 

(c) Omitted 

(d) Report on further enhancement of personnel 
security program 

(1) Not later than January 1, 2003, the Admin-
istrator for Nuclear Security shall submit to 
Congress a report setting forth the recommenda-
tions of the Administrator for any legislative 
action that the Administrator considers appro-
priate in order to enhance the personnel secu-
rity program of the Department of Energy. 

(2) Any recommendations under paragraph (1) 
regarding the use of polygraphs shall take into 
account the results of the Polygraph Review. 

(e) Polygraph Review defined 

In this section, the term ‘‘Polygraph Review’’ 
means the review of the Committee to Review 
the Scientific Evidence on the Polygraph of the 
National Academy of Sciences. 

(Pub. L. 107–314, div. D, title XLV, § 4504, for-
merly Pub. L. 107–107, div. C, title XXXI, § 3152, 
Dec. 28, 2001, 115 Stat. 1376; renumbered Pub. L. 
107–314, div. D, title XLV, § 4504, and amended 
Pub. L. 108–136, div. C, title XXXI, § 3141(h)(5)(A), 
Nov. 24, 2003, 117 Stat. 1772.) 

CODIFICATION 

Section is comprised of section 4504 of Pub. L. 107–314. 

Subsec. (c) of section 4504 of Pub. L. 107–314 repealed 

section 2655 of this title. 

Section was formerly classified to section 7383h–1 of 

Title 42, The Public Health and Welfare, prior to re-

numbering by Pub. L. 108–136. 

AMENDMENTS 

2003—Subsec. (c). Pub. L. 108–136, § 3141(h)(5)(A)(iv), 

made technical amendment. See Codification note 

above. 

§ 2655. Repealed. Pub. L. 107–314, div. D, title 
XLV, § 4504(c), formerly Pub. L. 107–107, div. 
C, title XXXI, § 3152(c), Dec. 28, 2001, 115 Stat. 
1377; renumbered Pub. L. 107–314, div. D, 
title XLV, § 4504(c), and amended Pub. L. 
108–136, div. C, title XXXI, § 3141(h)(5)(A), 
Nov. 24, 2003, 117 Stat. 1772 

Section, Pub. L. 107–314, div. D, title XLV, § 4504A, 

formerly Pub. L. 106–65, div. C, title XXXI, § 3154, Oct. 

5, 1999, 113 Stat. 941; Pub. L. 106–398, § 1 [div. C, title 

XXXI, § 3135], Oct. 30, 2000, 114 Stat. 1654, 1654A–456; re-

numbered Pub. L. 107–314, div. D, title XLV, § 4504A, and 

amended Pub. L. 108–136, div. C, title XXXI, 

§ 3141(h)(5)(B), Nov. 24, 2003, 117 Stat. 1773, related to a 

counterintelligence polygraph program for the defense- 

related activities of the Department of Energy. See sec-

tion 2654 of this title. 

EFFECTIVE DATE OF REPEAL 

Pub. L. 107–314, div. D, title XLV, § 4504(c), formerly 

Pub. L. 107–107, div. C, title XXXI, § 3152(c), Dec. 28, 2001, 

115 Stat. 1377, renumbered Pub. L. 107–314, div. D, title 

XLV, § 4504(c), and amended Pub. L. 108–136, div. C, title 

XXXI, § 3141(h)(5)(A), Nov. 24, 2003, 117 Stat. 1772, pro-

vided that the repeal of this section is effective 30 days 

after the Secretary of Energy submits to the Commit-

tees on Armed Services and Appropriations of Senate 

and House of Representatives the Secretary’s certifi-

cation that the final rule for the new counter-

intelligence polygraph program required by section 

2654(a) of this title has been fully implemented (Such 

certifications were submitted Oct. 31, 2006.). 

§ 2656. Notice to congressional committees of cer-
tain security and counterintelligence failures 
within nuclear energy defense programs 

(a) Required notification 

The Secretary of Energy shall submit to the 
Committees on Armed Services of the Senate 
and House of Representatives a notification of 
each significant nuclear defense intelligence 
loss. Any such notification shall be provided 
only after consultation with the Director of 
Central Intelligence and the Director of the Fed-
eral Bureau of Investigation, as appropriate. 

(b) Significant nuclear defense intelligence 
losses 

In this section, the term ‘‘significant nuclear 
defense intelligence loss’’ means any national 
security or counterintelligence failure or com-
promise of classified information at a facility of 
the Department of Energy or operated by a con-
tractor of the Department that the Secretary 
considers likely to cause significant harm or 
damage to the national security interests of the 
United States. 

(c) Manner of notification 

Notification of a significant nuclear defense 
intelligence loss under subsection (a) shall be 
provided, in accordance with the procedures es-
tablished pursuant to subsection (d), not later 
than 30 days after the date on which the Depart-
ment of Energy determines that the loss has 
taken place. 

(d) Procedures 

The Secretary of Energy and the Committees 
on Armed Services of the Senate and House of 
Representatives shall each establish such proce-
dures as may be necessary to protect from unau-
thorized disclosure classified information, infor-
mation relating to intelligence sources and 
methods, and sensitive law enforcement infor-
mation that is submitted to those committees 
pursuant to this section and that are otherwise 
necessary to carry out the provisions of this sec-
tion. 

(e) Statutory construction 

(1) Nothing in this section shall be construed 
as authority to withhold any information from 
the Committees on Armed Services of the Sen-
ate and House of Representatives on the grounds 
that providing the information to those commit-
tees would constitute the unauthorized disclo-
sure of classified information, information re-
lating to intelligence sources and methods, or 
sensitive law enforcement information. 

(2) Nothing in this section shall be construed 
to modify or supersede any other requirement to 
report information on intelligence activities to 
the Congress, including the requirement under 
section 413 of this title for the President to en-
sure that the congressional intelligence commit-
tees are kept fully informed of the intelligence 
activities of the United States and for those 
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committees to notify promptly other congres-
sional committees of any matter relating to in-
telligence activities requiring the attention of 
those committees. 

(Pub. L. 107–314, div. D, title XLV, § 4505, for-
merly Pub. L. 106–65, div. C, title XXXI, § 3150, 
Oct. 5, 1999, 113 Stat. 939; renumbered Pub. L. 
107–314, div. D, title XLV, § 4505, by Pub. L. 
108–136, div. C, title XXXI, § 3141(h)(6), Nov. 24, 
2003, 117 Stat. 1773.) 

CODIFICATION 

Section was formerly classified to section 7383d of 

Title 42, The Public Health and Welfare, prior to re-

numbering by Pub. L. 108–136. 

CHANGE OF NAME 

Reference to the Director of Central Intelligence or 

the Director of the Central Intelligence Agency in the 

Director’s capacity as the head of the intelligence com-

munity deemed to be a reference to the Director of Na-

tional Intelligence. Reference to the Director of Cen-

tral Intelligence or the Director of the Central Intel-

ligence Agency in the Director’s capacity as the head of 

the Central Intelligence Agency deemed to be a ref-

erence to the Director of the Central Intelligence Agen-

cy. See section 1081(a), (b) of Pub. L. 108–458, set out as 

a note under section 401 of Title 50, War and National 

Defense. 

§ 2657. Submittal of annual report on status of se-
curity functions at nuclear weapons facilities 

Not later than September 1 each year, the Sec-
retary of Energy shall submit to the congres-
sional defense committees the report entitled 
‘‘Annual Report to the President on the Status 
of Safeguards and Security of Domestic Nuclear 
Weapons Facilities’’, or any successor report to 
such report. 

(Pub. L. 107–314, div. D, title XLV, § 4506, for-
merly Pub. L. 105–85, div. C, title XXXI, § 3162, 
Nov. 18, 1997, 111 Stat. 2049; Pub. L. 106–65, div. C, 
title XXXI, § 3142(h)(2), Oct. 5, 1999, 113 Stat. 934; 
renumbered Pub. L. 107–314, div. D, title XLV, 
§ 4506, and amended Pub. L. 108–136, div. C, title 
XXXI, § 3141(h)(7), Nov. 24, 2003, 117 Stat. 1773.) 

CODIFICATION 

Section was formerly set out as a note under section 

7274m of Title 42, The Public Health and Welfare, prior 

to renumbering by Pub. L. 108–136. 

AMENDMENTS 

2003—Subsec. (b). Pub. L. 108–136, § 3141(h)(7)(D), which 

directed the amendment of subsec. (b) by inserting ‘‘of 

the National Defense Authorization Act for Fiscal Year 

1998 (Public Law 105–85; 111 Stat. 2048; 42 U.S.C. 7251 

note)’’ after ‘‘section 3161’’, could not be executed be-

cause of the repeal of subsec. (b) by Pub. L. 106–65. See 

1999 Amendment note below. 
1999—Pub. L. 106–65 struck out subsec. (a) designation 

and heading and struck out heading and text of subsec. 

(b). Text read as follows: ‘‘The Secretary shall include 

with each report submitted under subsection (a) in fis-

cal years 1998 through 2000 any comments on such re-

port by the members of the Department of Energy Se-

curity Management Board established under section 

3161 that such members consider appropriate.’’ 

§ 2658. Report on counterintelligence and secu-
rity practices at national laboratories 

(a) In general 

Not later than March 1 of each year, the Sec-
retary of Energy shall submit to the Congress a 

report for the preceding year on counter-
intelligence and security practices at the facili-
ties of the national laboratories (whether or not 
classified activities are carried out at the facil-
ity). 

(b) Content of report 

The report shall include, with respect to each 
national laboratory, the following: 

(1) The number of employees, including full- 
time counterintelligence and security profes-
sionals and contractor employees. 

(2) A description of the counterintelligence 
and security training courses conducted and, 
for each such course, any requirement that 
employees successfully complete that course. 

(3) A description of each contract awarded 
that provides an incentive for the effective 
performance of counterintelligence or security 
activities. 

(4) A description of the requirement that an 
employee report the travel to sensitive coun-
tries of that employee (whether or not the 
travel was for official business). 

(5) The number of trips by individuals who 
traveled to sensitive countries, with identi-
fication of the sensitive countries visited. 

(c) National laboratory defined 

In this section, the term ‘‘national labora-
tory’’ has the meaning given that term in sec-
tion 2652(g)(3) of this title. 

(Pub. L. 107–314, div. D, title XLV, § 4507, for-
merly Pub. L. 106–65, div. C, title XXXI, § 3152, 
Oct. 5, 1999, 113 Stat. 940; renumbered Pub. L. 
107–314, div. D, title XLV, § 4507, and amended 
Pub. L. 108–136, div. C, title XXXI, § 3141(h)(8), 
Nov. 24, 2003, 117 Stat. 1773.) 

CODIFICATION 

Section was formerly classified to section 7383f of 

Title 42, The Public Health and Welfare, prior to re-

numbering by Pub. L. 108–136. 

AMENDMENTS 

2003—Subsec. (c). Pub. L. 108–136, § 3141(h)(8)(D), added 

subsec. (c). 

§ 2659. Report on security vulnerabilities of na-
tional laboratory computers 

(a) Report required 

Not later than March 1 of each year, the Na-
tional Counterintelligence Policy Board shall 
prepare a report on the security vulnerabilities 
of the computers of the national laboratories. 

(b) Preparation of report 

In preparing the report, the National Counter-
intelligence Policy Board shall establish a so- 
called ‘‘red team’’ of individuals to perform an 
operational evaluation of the security vulner-
abilities of the computers of one or more na-
tional laboratories, including by direct experi-
mentation. Such individuals shall be selected by 
the National Counterintelligence Policy Board 
from among employees of the Department of De-
fense, the National Security Agency, the Cen-
tral Intelligence Agency, the Federal Bureau of 
Investigation, and of other agencies, and may be 
detailed to the National Counterintelligence 
Policy Board from such agencies without reim-
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bursement and without interruption or loss of 
civil service status or privilege. 

(c) Submission of report to Secretary of Energy 
and to FBI Director 

Not later than March 1 of each year, the re-
port shall be submitted in classified and unclas-
sified form to the Secretary of Energy and the 
Director of the Federal Bureau of Investigation. 

(d) Forwarding to congressional committees 

Not later than 30 days after the report is sub-
mitted, the Secretary and the Director shall 
each separately forward that report, with the 
recommendations in classified and unclassified 
form of the Secretary or the Director, as appli-
cable, in response to the findings of that report, 
to the following: 

(1) The Committee on Armed Services and 
the Select Committee on Intelligence of the 
Senate. 

(2) The Committee on Armed Services and 
the Permanent Select Committee on Intel-
ligence of the House of Representatives. 

(e) First report 

The first report under this section shall be the 
report for the year 2000. That report shall cover 
each of the national laboratories. 

(f) National laboratory defined 

In this section, the term ‘‘national labora-
tory’’ has the meaning given that term in sec-
tion 2652(g)(3) of this title. 

(Pub. L. 107–314, div. D, title XLV, § 4508, for-
merly Pub. L. 106–65, div. C, title XXXI, § 3153, 
Oct. 5, 1999, 113 Stat. 940; renumbered Pub. L. 
107–314, div. D, title XLV, § 4508, and amended 
Pub. L. 108–136, div. C, title XXXI, § 3141(h)(9), 
Nov. 24, 2003, 117 Stat. 1774.) 

CODIFICATION 

Section was formerly classified to section 7383g of 

Title 42, The Public Health and Welfare, prior to re-

numbering by Pub. L. 108–136. 

AMENDMENTS 

2003—Subsec. (f). Pub. L. 108–136, § 3141(h)(9)(D), added 

subsec. (f). 

PART B—CLASSIFIED INFORMATION 

§ 2671. Review of certain documents before de-
classification and release 

(a) In general 

The Secretary of Energy shall ensure that, be-
fore a document of the Department of Energy 
that contains national security information is 
released or declassified, such document is re-
viewed to determine whether it contains re-
stricted data. 

(b) Limitation on declassification 

The Secretary may not implement the auto-
matic declassification provisions of Executive 
Order 12958 if the Secretary determines that 
such implementation could result in the auto-
matic declassification and release of documents 
containing restricted data. 

(c) Restricted data defined 

In this section, the term ‘‘restricted data’’ has 
the meaning provided by section 2014(y) of title 
42. 

(Pub. L. 107–314, div. D, title XLV, § 4521, for-
merly Pub. L. 104–106, div. C, title XXXI, § 3155, 
Feb. 10, 1996, 110 Stat. 625; renumbered Pub. L. 
107–314, div. D, title XLV, § 4521, by Pub. L. 
108–136, div. C, title XXXI, § 3141(h)(11), Nov. 24, 
2003, 117 Stat. 1774.) 

REFERENCES IN TEXT 

Executive Order 12958, referred to in subsec. (b), 

which was formerly set out as a note under section 435 

of this title, was revoked by Ex. Ord. No. 13526, § 6.2(g), 

Dec. 29, 2009, 75 F.R. 731. 

CODIFICATION 

Section was formerly set out as a note under section 

2162 of Title 42, The Public Health and Welfare, prior to 

renumbering by Pub. L. 108–136. 

§ 2672. Protection against inadvertent release of 
Restricted Data and Formerly Restricted 
Data 

(a) Plan for protection against release 

The Secretary of Energy and the Archivist of 
the United States shall, after consultation with 
the members of the National Security Council 
and in consultation with the Secretary of De-
fense and the heads of other appropriate Federal 
agencies, develop a plan to prevent the inadvert-
ent release of records containing Restricted 
Data or Formerly Restricted Data during the 
automatic declassification of records under Ex-
ecutive Order No. 12958 (50 U.S.C. 435 note). 

(b) Plan elements 

The plan under subsection (a) shall include the 
following: 

(1) The actions to be taken in order to en-
sure that records subject to Executive Order 
No. 12958 are reviewed on a page-by-page basis 
for Restricted Data and Formerly Restricted 
Data unless they have been determined to be 
highly unlikely to contain Restricted Data or 
Formerly Restricted Data. 

(2) The criteria and process by which docu-
ments are determined to be highly unlikely to 
contain Restricted Data or Formerly Re-
stricted Data. 

(3) The actions to be taken in order to en-
sure proper training, supervision, and evalua-
tion of personnel engaged in declassification 
under that Executive order so that such per-
sonnel recognize Restricted Data and For-
merly Restricted Data. 

(4) The extent to which automated declas-
sification technologies will be used under that 
Executive order to protect Restricted Data 
and Formerly Restricted Data from inadvert-
ent release. 

(5) Procedures for periodic review and eval-
uation by the Secretary of Energy, in con-
sultation with the Director of the Information 
Security Oversight Office of the National Ar-
chives and Records Administration, of compli-
ance by Federal agencies with the plan. 

(6) Procedures for resolving disagreements 
among Federal agencies regarding declas-
sification procedures and decisions under the 
plan. 

(7) The funding, personnel, and other re-
sources required to carry out the plan. 

(8) A timetable for implementation of the 
plan. 
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(c) Limitation on declassification of certain 
records 

(1) Effective on October 17, 1998, and except as 
provided in paragraph (3), a record referred to in 
subsection (a) may not be declassified unless the 
agency having custody of the record reviews the 
record on a page-by-page basis to ensure that 
the record does not contain Restricted Data or 
Formerly Restricted Data. 

(2) Any record determined as a result of a re-
view under paragraph (1) to contain Restricted 
Data or Formerly Restricted Data may not be 
declassified until the Secretary of Energy, in 
conjunction with the head of the agency having 
custody of the record, determines that the docu-
ment is suitable for declassification. 

(3) After the date occurring 60 days after the 
submission of the plan required by subsection 
(a) to the committees referred to in paragraphs 
(1) and (2) of subsection (d), the requirement 
under paragraph (1) to review a record on a 
page-by-page basis shall not apply in the case of 
a record determined, under the actions specified 
in the plan pursuant to subsection (b)(1), to be a 
record that is highly unlikely to contain Re-
stricted Data or Formerly Restricted Data. 

(d) Submission of plan 

The Secretary of Energy shall submit the plan 
required under subsection (a) to the following: 

(1) The Committee on Armed Services of the 
Senate. 

(2) The Committee on Armed Services of the 
House of Representatives. 

(3) The Assistant to the President for Na-
tional Security Affairs. 

(e) Submission of reviews 

The Secretary of Energy shall, in each even- 
numbered year, submit a summary of the results 
of the periodic reviews and evaluations specified 
in the plan pursuant to subsection (b)(5) to the 
committees and Assistant to the President spec-
ified in subsection (d). 

(f) Report and notification regarding inadvertent 
releases 

(1) The Secretary of Energy shall submit to 
the committees and Assistant to the President 
specified in subsection (d) a report on inadvert-
ent releases of Restricted Data or Formerly Re-
stricted Data under Executive Order No. 12958 
that occurred before October 17, 1998. 

(2) The Secretary of Energy shall, in each 
even-numbered year beginning in 2010, submit to 
the committees and Assistant to the President 
specified in subsection (d) a report identifying 
any inadvertent releases of Restricted Data or 
Formerly Restricted Data under Executive 
Order No. 12958 discovered in the two-year period 
preceding the submittal of the report. 

(g) Definition 

In this section, the term ‘‘Restricted Data’’ 
has the meaning given that term in section 
2014(y) of title 42. 

(Pub. L. 107–314, div. D, title XLV, § 4522, for-
merly Pub. L. 105–261, div. C, title XXXI, § 3161, 
Oct. 17, 1998, 112 Stat. 2259; Pub. L. 106–65, div. A, 
title X, § 1067(3), Oct. 5, 1999, 113 Stat. 774; Pub. 
L. 106–398, § 1 [div. C, title XXXI, § 3193(a)], Oct. 
30, 2000, 114 Stat. 1654, 1654A–480; renumbered 

Pub. L. 107–314, div. D, title XLV, § 4522, and 
amended Pub. L. 108–136, div. C, title XXXI, 
§ 3141(h)(12), Nov. 24, 2003, 117 Stat. 1774; Pub. L. 
110–417, div. C, title XXXI, § 3123, Oct. 14, 2008, 122 
Stat. 4759.) 

REFERENCES IN TEXT 

Executive Order No. 12958, referred to in subsecs. (a), 

(b)(1), and (f), which was formerly set out as a note 

under section 435 of this title, was revoked by Ex. Ord. 

No. 13526, § 6.2(g), Dec. 29, 2009, 75 F.R. 731. 

CODIFICATION 

Section was formerly set out as a note under section 

435 of this title prior to renumbering by Pub. L. 108–136. 

AMENDMENTS 

2008—Subsec. (e). Pub. L. 110–417, § 3121(a)(1), (b), sub-

stituted ‘‘in each even-numbered year’’ for ‘‘on a peri-

odic basis’’ and ‘‘subsection (b)(5)’’ for ‘‘subsection 

(b)(4)’’. 
Subsec. (f). Pub. L. 110–417, § 3123(a)(2), added par. (2) 

and struck out former par. (2) which read as follows: 

‘‘Commencing with inadvertent releases discovered on 

or after October 30, 2000, the Secretary of Energy shall, 

on a quarterly basis, submit a report to the committees 

and Assistant to the President specified in subsection 

(d). The report shall state whether any inadvertent re-

leases described in paragraph (1) occurred during the 

immediately preceding quarter and, if so, shall identify 

each such release.’’ 
2003—Subsec. (c)(1). Pub. L. 108–136, § 3141(h)(12)(D)(i), 

substituted ‘‘October 17, 1998,’’ for ‘‘the date of the en-

actment of this Act’’. 
Subsec. (f)(1). Pub. L. 108–136, § 3141(h)(12)(D)(ii), sub-

stituted ‘‘October 17, 1998’’ for ‘‘the date of the enact-

ment of this Act’’. 
Subsec. (f)(2). Pub. L. 108–136, § 3141(h)(12)(D)(iii), sub-

stituted ‘‘Commencing with inadvertent releases dis-

covered on or after October 30, 2000, the Secretary’’ for 

‘‘The Secretary’’. 
2000—Subsec. (f)(2). Pub. L. 106–398 amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘Not later than 30 days after any such inadvertent re-

lease occurring after the date of the enactment of this 

Act, the Secretary of Energy shall notify the commit-

tees and Assistant to the President specified in sub-

section (d) of such releases.’’ 
1999—Subsec. (d)(2). Pub. L. 106–65 substituted ‘‘Com-

mittee on Armed Services’’ for ‘‘Committee on Na-

tional Security’’. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Pub. L. 106–398, § 1 [div. C, title XXXI, § 3193(b)], Oct. 

30, 2000, 114 Stat. 1654, 1654A–481, provided that: ‘‘The 

amendment made by subsection (a) [amending this sec-

tion] apply [sic] with respect to inadvertent releases of 

Restricted Data and Formerly Restricted Data that are 

discovered on or after the date of the enactment of this 

Act [Oct. 30, 2000].’’ 

§ 2673. Supplement to plan for declassification of 
Restricted Data and Formerly Restricted 
Data 

(a) Supplement to plan 

The Secretary of Energy and the Archivist of 
the United States shall, after consultation with 
the members of the National Security Council 
and in consultation with the Secretary of De-
fense and the heads of other appropriate Federal 
agencies, develop a supplement to the plan re-
quired under subsection (a) of section 2672 of 
this title. 

(b) Contents of supplement 

The supplement shall provide for the applica-
tion of that plan (including in particular the ele-
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ment of the plan required by subsection (b)(1) of 
section 2672 of this title) to all records subject 
to Executive Order No. 12958 that were deter-
mined before October 17, 1998, to be suitable for 
declassification. 

(c) Limitation on declassification of records 

All records referred to in subsection (b) shall 
be treated, for purposes of subsection (c) of sec-
tion 2672 of this title, in the same manner as 
records referred to in subsection (a) of such sec-
tion. 

(d) Submission of supplement 

The Secretary of Energy shall submit the sup-
plement required under subsection (a) to the re-
cipients of the plan referred to in subsection (d) 
of section 2672 of this title. 

(Pub. L. 107–314, div. D, title XLV, § 4523, for-
merly Pub. L. 106–65, div. C, title XXXI, § 3149, 
Oct. 5, 1999, 113 Stat. 938; renumbered Pub. L. 
107–314, div. D, title XLV, § 4523, and amended 
Pub. L. 108–136, div. C, title XXXI, § 3141(h)(13), 
Nov. 24, 2003, 117 Stat. 1775.) 

REFERENCES IN TEXT 

Executive Order No. 12958, referred to in subsec. (b), 

which was formerly set out as a note under section 435 

of this title, was revoked by Ex. Ord. No. 13526, § 6.2(g), 

Dec. 29, 2009, 75 F.R. 731. 

CODIFICATION 

Section was formerly set out as a note under section 

435 of this title prior to renumbering by Pub. L. 108–136. 

AMENDMENTS 

2003—Subsec. (a). Pub. L. 108–136, § 3141(h)(13)(D)(i), 

substituted ‘‘subsection (a) of section 2672 of this title’’ 

for ‘‘subsection (a) of section 3161 of the Strom Thur-

mond National Defense Authorization Act for Fiscal 

Year 1999 (Public Law 105–261; 112 Stat. 2260; 50 U.S.C. 

435 note)’’. 

Subsec. (b). Pub. L. 108–136, § 3141(h)(13)(D)(ii), sub-

stituted ‘‘subsection (b)(1) of section 2672 of this title’’ 

for ‘‘section 3161(b)(1) of that Act’’ and ‘‘October 17, 

1998,’’ for ‘‘the date of the enactment of that Act’’. 

Subsec. (c). Pub. L. 108–136, § 3141(h)(13)(D)(iii), sub-

stituted ‘‘subsection (c) of section 2672 of this title’’ for 

‘‘section 3161(c) of that Act’’ and ‘‘subsection (a) of 

such section’’ for ‘‘section 3161(a) of that Act’’. 

Subsec. (d). Pub. L. 108–136, § 3141(h)(13)(D)(iv), sub-

stituted ‘‘subsection (d) of section 2672 of this title’’ for 

‘‘section 3161(d) of that Act’’. 

§ 2674. Protection of classified information dur-
ing laboratory-to-laboratory exchanges 

(a) Provision of training 

The Secretary of Energy shall ensure that all 
Department of Energy employees and Depart-
ment of Energy contractor employees partici-
pating in laboratory-to-laboratory cooperative 
exchange activities are fully trained in matters 
relating to the protection of classified informa-
tion and to potential espionage and counter-
intelligence threats. 

(b) Countering of espionage and intelligence- 
gathering abroad 

(1) The Secretary shall establish a pool of De-
partment employees and Department contractor 
employees who are specially trained to counter 
threats of espionage and intelligence-gathering 
by foreign nationals against Department em-

ployees and Department contractor employees 
who travel abroad for laboratory-to-laboratory 
exchange activities or other cooperative ex-
change activities on behalf of the Department. 

(2) The Director of Counterintelligence of the 
Department of Energy may assign at least one 
employee from the pool established under para-
graph (1) to accompany a group of Department 
employees or Department contractor employees 
who travel to any nation designated to be a sen-
sitive country for laboratory-to-laboratory ex-
change activities or other cooperative exchange 
activities on behalf of the Department. 

(Pub. L. 107–314, div. D, title XLV, § 4524, for-
merly Pub. L. 106–65, div. C, title XXXI, § 3145, 
Oct. 5, 1999, 113 Stat. 935; renumbered Pub. L. 
107–314, div. D, title XLV, § 4524, by Pub. L. 
108–136, div. C, title XXXI, § 3141(h)(14), Nov. 24, 
2003, 117 Stat. 1775.) 

CODIFICATION 

Section was formerly classified to section 7383b of 

Title 42, The Public Health and Welfare, prior to re-

numbering by Pub. L. 108–136. 

§ 2675. Identification in budget materials of 
amounts for declassification activities and 
limitation on expenditures for such activities 

(a) Amounts for declassification of records 

The Secretary of Energy shall include in the 
budget justification materials submitted to Con-
gress in support of the Department of Energy 
budget for any fiscal year (as submitted with 
the budget of the President under section 1105(a) 
of title 31) specific identification, as a budgetary 
line item, of the amounts required to carry out 
programmed activities during that fiscal year to 
declassify records pursuant to Executive Order 
No. 12958 (50 U.S.C. 435 note), or any successor 
Executive order, or to comply with any statu-
tory requirement to declassify Government 
records. 

(b) Certification required with respect to auto-
matic declassification of records 

No records of the Department of Energy that 
have not as of October 5, 1999, been reviewed for 
declassification shall be subject to automatic 
declassification unless the Secretary of Energy 
certifies to Congress that such declassification 
would not harm the national security. 

(c) Report on automatic declassification of De-
partment of Energy records 

Not later than February 1, 2001, the Secretary 
of Energy shall submit to the Committee on 
Armed Services of the House of Representatives 
and the Committee on Armed Services of the 
Senate a report on the efforts of the Department 
of Energy relating to the declassification of 
classified records under the control of the De-
partment of Energy. Such report shall include 
the following: 

(1) An assessment of whether the Depart-
ment will be able to review all relevant 
records for declassification before any date es-
tablished for automatic declassification. 

(2) An estimate of the number of records, if 
any, that the Department will be unable to re-
view for declassification before any such date 
and the effect on national security of the 
automatic declassification of those records. 
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(3) An estimate of the length of time by 
which any such date would need to be ex-
tended to avoid the automatic declassification 
of records that have not yet been reviewed as 
of such date. 

(Pub. L. 107–314, div. D, title XLV, § 4525, for-
merly Pub. L. 106–65, div. C, title XXXI, § 3173, 
Oct. 5, 1999, 113 Stat. 949; renumbered Pub. L. 
107–314, div. D, title XLV, § 4525, and amended 
Pub. L. 108–136, div. C, title XXXI, § 3141(h)(15), 
Nov. 24, 2003, 117 Stat. 1775.) 

REFERENCES IN TEXT 

Executive Order No. 12958, referred to in subsec. (a), 

which was formerly set out as a note under section 435 

of this title, was revoked by Ex. Ord. No. 13526, § 6.2(g), 

Dec. 29, 2009, 75 F.R. 731. 

CODIFICATION 

Section was formerly set out as a note under section 

435 of this title prior to renumbering by Pub. L. 108–136. 

AMENDMENTS 

2003—Subsec. (b). Pub. L. 108–136, § 3141(h)(15)(D), sub-

stituted ‘‘October 5, 1999,’’ for ‘‘the date of the enact-

ment of this Act’’. 

PART C—EMERGENCY RESPONSE 

§ 2691. Responsibility for Defense Programs 
Emergency Response Program 

The Office of Military Applications under the 
Assistant Secretary of Energy for Defense Pro-
grams shall retain responsibility for the Defense 
Programs Emergency Response Program within 
the Department of Energy. 

(Pub. L. 107–314, div. D, title XLV, § 4541, for-
merly Pub. L. 104–106, div. C, title XXXI, § 3158, 
Feb. 10, 1996, 110 Stat. 626; renumbered Pub. L. 
107–314, div. D, title XLV, § 4541, by Pub. L. 
108–136, div. C, title XXXI, § 3141(h)(17), Nov. 24, 
2003, 117 Stat. 1776.) 

SUBCHAPTER VI—PERSONNEL MATTERS 

PART A—PERSONNEL MANAGEMENT 

§ 2701. Authority for appointment of certain sci-
entific, engineering, and technical personnel 

(a) Authority 

(1) Notwithstanding any provision of title 5 
governing appointments in the competitive serv-
ice and General Schedule classification and pay 
rates, the Secretary of Energy may— 

(A) establish and set the rates of pay for not 
more than 200 positions in the Department of 
Energy for scientific, engineering, and tech-
nical personnel whose duties will relate to 
safety at defense nuclear facilities of the De-
partment; and 

(B) appoint persons to such positions. 

(2) The rate of pay for a position established 
under paragraph (1) may not exceed the rate of 
pay payable for level III of the Executive Sched-
ule under section 5314 of title 5. 

(3) To the maximum extent practicable, the 
Secretary shall appoint persons under paragraph 
(1)(B) to the positions established under para-
graph (1)(A) in accordance with the merit sys-
tem principles set forth in section 2301 of such 
title. 

(4) The Secretary may not appoint more than 
100 persons during fiscal year 1995 under the au-
thority provided in this subsection. 

(b) OPM review 

(1) The Secretary shall enter into an agree-
ment with the Director of the Office of Person-
nel Management under which agreement the Di-
rector shall periodically evaluate the use of the 
authority set forth in subsection (a)(1). The Sec-
retary shall reimburse the Director for evalua-
tions conducted by the Director pursuant to the 
agreement. Any such reimbursement shall be 
credited to the revolving fund referred to in sec-
tion 1304(e) of title 5. 

(2) If the Director determines as a result of 
such evaluation that the Secretary of Energy is 
not appointing persons to positions under such 
authority in a manner consistent with the merit 
system principles set forth in section 2301 of 
title 5 or is setting rates of pay at levels that 
are not appropriate for the qualifications and 
experience of the persons appointed and the du-
ties of the positions involved, the Director shall 
notify the Secretary and Congress of that deter-
mination. 

(3) Upon receipt of a notification under para-
graph (2), the Secretary shall— 

(A) take appropriate actions to appoint per-
sons to positions under such authority in a 
manner consistent with such principles or to 
set rates of pay at levels that are appropriate 
for the qualifications and experience of the 
persons appointed and the duties of the posi-
tions involved; or 

(B) cease appointment of persons under such 
authority. 

(c) Termination 

(1) The authority provided under subsection 
(a)(1) shall terminate on September 30, 2016. 

(2) An employee may not be separated from 
employment with the Department of Energy or 
receive a reduction in pay by reason of the ter-
mination of authority under paragraph (1). 

(Pub. L. 107–314, div. D, title XLVI, § 4601, for-
merly Pub. L. 103–337, div. C, title XXXI, § 3161, 
Oct. 5, 1994, 108 Stat. 3095; Pub. L. 105–85, div. C, 
title XXXI, § 3139, Nov. 18, 1997, 111 Stat. 2040; 
Pub. L. 105–261, div. C, title XXXI, §§ 3152, 3155, 
Oct. 17, 1998, 112 Stat. 2253, 2257; Pub. L. 106–398, 
§ 1 [div. C, title XXXI, § 3191], Oct. 30, 2000, 114 
Stat. 1654, 1654A–480; Pub. L. 107–314, div. C, title 
XXXI, § 3174, Dec. 2, 2002, 116 Stat. 2745; renum-
bered Pub. L. 107–314, div. D, title XLVI, § 4601, 
by Pub. L. 108–136, div. C, title XXXI, § 3141(i)(2), 
Nov. 24, 2003, 117 Stat. 1776; Pub. L. 108–375, div. 
C, title XXXI, § 3112, Oct. 28, 2004, 118 Stat. 2160; 
Pub. L. 109–364, div. C, title XXXI, § 3115, Oct. 17, 
2006, 120 Stat. 2506; Pub. L. 111–32, title IV, § 402, 
June 24, 2009, 123 Stat. 1877; Pub. L. 111–84, div. 
C, title XXXI, § 3119, Oct. 28, 2009, 123 Stat. 2709; 
Pub. L. 111–383, div. C, title XXXI, § 3117, Jan. 7, 
2011, 124 Stat. 4513.) 

REFERENCES IN TEXT 

The General Schedule, referred to in subsec. (a)(1), is 

set out under section 5332 of Title 5, Government Orga-

nization and Employees. 

CODIFICATION 

Section was formerly set out as a note under section 

7231 of Title 42, The Public Health and Welfare, prior to 

renumbering by Pub. L. 108–136. 
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