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would be excluded because they do not represent the 
gathering of a ‘‘substantial number of persons.’’ 

Clause (2) of the definition of ‘‘publicly’’ in section 
101 makes clear that the concepts of public perform-
ance and public display include not only performances 
and displays that occur initially in a public place, but 
also acts that transmit or otherwise communicate a 
performance or display of the work to the public by 
means of any device or process. The definition of 
‘‘transmit’’—to communicate a performance or display 
‘‘by any device or process whereby images or sound are 
received beyond the place from which they are sent’’— 
is broad enough to include all conceivable forms and 
combinations of wired or wireless communications 
media, including but by no means limited to radio and 
television broadcasting as we know them. Each and 
every method by which the images or sounds compris-
ing a performance or display are picked up and con-
veyed is a ‘‘transmission,’’ and if the transmission 
reaches the public in my [any] form, the case comes 
within the scope of clauses (4) or (5) of section 106. 

Under the bill, as under the present law, a perform-
ance made available by transmission to the public at 
large is ‘‘public’’ even though the recipients are not 
gathered in a single place, and even if there is no proof 
that any of the potential recipients was operating his 
receiving apparatus at the time of the transmission. 
The same principles apply whenever the potential re-
cipients of the transmission represent a limited seg-
ment of the public, such as the occupants of hotel 
rooms or the subscribers of a cable television service. 
Clause (2) of the definition of ‘‘publicly’’ is applicable 
‘‘whether the members of the public capable of receiv-
ing the performance or display receive it in the same 
place or in separate places and at the same time or at 
different times.’’ 

AMENDMENTS 

2002—Pub. L. 107–273 substituted ‘‘122’’ for ‘‘121’’ in in-
troductory provisions. 

1999—Pub. L. 106–44 substituted ‘‘121’’ for ‘‘120’’ in in-
troductory provisions. 

1995—Par. (6). Pub. L. 104–39 added par. (6). 
1990—Pub. L. 101–650 substituted ‘‘120’’ for ‘‘119’’ in in-

troductory provisions. 
Pub. L. 101–318 substituted ‘‘119’’ for ‘‘118’’ in intro-

ductory provisions. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–39 effective 3 months after 
Nov. 1, 1995, see section 6 of Pub. L. 104–39, set out as 
a note under section 101 of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–650 applicable to any ar-
chitectural work created on or after Dec. 1, 1990, and 
any architectural work, that, on Dec. 1, 1990, is uncon-
structed and embodied in unpublished plans or draw-
ings, except that protection for such architectural 
work under this title terminates on Dec. 31, 2002, unless 
the work is constructed by that date, see section 706 of 
Pub. L. 101–650, set out as a note under section 101 of 
this title. 

Pub. L. 101–318, § 3(e)(3), July 3, 1990, 104 Stat. 289, pro-
vided that: ‘‘The amendment made by subsection (d) 
[amending this section] shall be effective as of Novem-
ber 16, 1988.’’ 

§ 106A. Rights of certain authors to attribution 
and integrity 

(a) RIGHTS OF ATTRIBUTION AND INTEGRITY.— 
Subject to section 107 and independent of the ex-
clusive rights provided in section 106, the author 
of a work of visual art— 

(1) shall have the right— 
(A) to claim authorship of that work, and 
(B) to prevent the use of his or her name 

as the author of any work of visual art 
which he or she did not create; 

(2) shall have the right to prevent the use of 
his or her name as the author of the work of 
visual art in the event of a distortion, mutila-
tion, or other modification of the work which 
would be prejudicial to his or her honor or rep-
utation; and 

(3) subject to the limitations set forth in 
section 113(d), shall have the right— 

(A) to prevent any intentional distortion, 
mutilation, or other modification of that 
work which would be prejudicial to his or 
her honor or reputation, and any intentional 
distortion, mutilation, or modification of 
that work is a violation of that right, and 

(B) to prevent any destruction of a work of 
recognized stature, and any intentional or 
grossly negligent destruction of that work is 
a violation of that right. 

(b) SCOPE AND EXERCISE OF RIGHTS.—Only the 
author of a work of visual art has the rights 
conferred by subsection (a) in that work, wheth-
er or not the author is the copyright owner. The 
authors of a joint work of visual art are coown-
ers of the rights conferred by subsection (a) in 
that work. 

(c) EXCEPTIONS.—(1) The modification of a 
work of visual art which is a result of the pas-
sage of time or the inherent nature of the mate-
rials is not a distortion, mutilation, or other 
modification described in subsection (a)(3)(A). 

(2) The modification of a work of visual art 
which is the result of conservation, or of the 
public presentation, including lighting and 
placement, of the work is not a destruction, dis-
tortion, mutilation, or other modification de-
scribed in subsection (a)(3) unless the modifica-
tion is caused by gross negligence. 

(3) The rights described in paragraphs (1) and 
(2) of subsection (a) shall not apply to any repro-
duction, depiction, portrayal, or other use of a 
work in, upon, or in any connection with any 
item described in subparagraph (A) or (B) of the 
definition of ‘‘work of visual art’’ in section 101, 
and any such reproduction, depiction, portrayal, 
or other use of a work is not a destruction, dis-
tortion, mutilation, or other modification de-
scribed in paragraph (3) of subsection (a). 

(d) DURATION OF RIGHTS.—(1) With respect to 
works of visual art created on or after the effec-
tive date set forth in section 610(a) of the Visual 
Artists Rights Act of 1990, the rights conferred 
by subsection (a) shall endure for a term con-
sisting of the life of the author. 

(2) With respect to works of visual art created 
before the effective date set forth in section 
610(a) of the Visual Artists Rights Act of 1990, 
but title to which has not, as of such effective 
date, been transferred from the author, the 
rights conferred by subsection (a) shall be coex-
tensive with, and shall expire at the same time 
as, the rights conferred by section 106. 

(3) In the case of a joint work prepared by two 
or more authors, the rights conferred by sub-
section (a) shall endure for a term consisting of 
the life of the last surviving author. 

(4) All terms of the rights conferred by sub-
section (a) run to the end of the calendar year in 
which they would otherwise expire. 

(e) TRANSFER AND WAIVER.—(1) The rights con-
ferred by subsection (a) may not be transferred, 
but those rights may be waived if the author ex-
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pressly agrees to such waiver in a written in-
strument signed by the author. Such instrument 
shall specifically identify the work, and uses of 
that work, to which the waiver applies, and the 
waiver shall apply only to the work and uses so 
identified. In the case of a joint work prepared 
by two or more authors, a waiver of rights under 
this paragraph made by one such author waives 
such rights for all such authors. 

(2) Ownership of the rights conferred by sub-
section (a) with respect to a work of visual art 
is distinct from ownership of any copy of that 
work, or of a copyright or any exclusive right 
under a copyright in that work. Transfer of own-
ership of any copy of a work of visual art, or of 
a copyright or any exclusive right under a copy-
right, shall not constitute a waiver of the rights 
conferred by subsection (a). Except as may 
otherwise be agreed by the author in a written 
instrument signed by the author, a waiver of the 
rights conferred by subsection (a) with respect 
to a work of visual art shall not constitute a 
transfer of ownership of any copy of that work, 
or of ownership of a copyright or of any exclu-
sive right under a copyright in that work. 

(Added Pub. L. 101–650, title VI, § 603(a), Dec. 1, 
1990, 104 Stat. 5128.) 

REFERENCES IN TEXT 

Section 610(a) of the Visual Artists Rights Act of 1990 
[Pub. L. 101–650], referred to in subsec. (d), is set out as 
an Effective Date note below. 

EFFECTIVE DATE 

Pub. L. 101–650, title VI, § 610, Dec. 1, 1990, 104 Stat. 
5132, provided that: 

‘‘(a) IN GENERAL.—Subject to subsection (b) and ex-
cept as provided in subsection (c), this title [enacting 
this section, amending sections 101, 107, 113, 301, 411, 
412, 501, and 506 of this title, and enacting provisions set 
out as notes under this section and section 101 of this 
title] and the amendments made by this title take ef-
fect 6 months after the date of the enactment of this 
Act [Dec. 1, 1990]. 

‘‘(b) APPLICABILITY.—The rights created by section 
106A of title 17, United States Code, shall apply to— 

‘‘(1) works created before the effective date set 
forth in subsection (a) but title to which has not, as 
of such effective date, been transferred from the au-
thor, and 

‘‘(2) works created on or after such effective date, 
but shall not apply to any destruction, distortion, 
mutilation, or other modification (as described in 
section 106A(a)(3) of such title) of any work which oc-
curred before such effective date. 
‘‘(c) SECTION 608.—Section 608 [set out below] takes 

effect on the date of the enactment of this Act.’’ 

STUDIES BY COPYRIGHT OFFICE 

Pub. L. 101–650, title VI, § 608, Dec. 1, 1990, 104 Stat. 
5132, provided that: 

‘‘(a) STUDY ON WAIVER OF RIGHTS PROVISION.— 
‘‘(1) STUDY.—The Register of Copyrights shall con-

duct a study on the extent to which rights conferred 
by subsection (a) of section 106A of title 17, United 
States Code, have been waived under subsection (e)(1) 
of such section. 

‘‘(2) REPORT TO CONGRESS.—Not later than 2 years 
after the date of the enactment of this Act [Dec. 1, 
1990], the Register of Copyrights shall submit to the 
Congress a report on the progress of the study con-
ducted under paragraph (1). Not later than 5 years 
after such date of enactment, the Register of Copy-
rights shall submit to the Congress a final report on 
the results of the study conducted under paragraph 

(1), and any recommendations that the Register may 
have as a result of the study. 
‘‘(b) STUDY ON RESALE ROYALTIES.— 

‘‘(1) NATURE OF STUDY.—The Register of Copyrights, 
in consultation with the Chair of the National En-
dowment for the Arts, shall conduct a study on the 
feasibility of implementing— 

‘‘(A) a requirement that, after the first sale of a 
work of art, a royalty on any resale of the work, 
consisting of a percentage of the price, be paid to 
the author of the work; and 

‘‘(B) other possible requirements that would 
achieve the objective of allowing an author of a 
work of art to share monetarily in the enhanced 
value of that work. 
‘‘(2) GROUPS TO BE CONSULTED.—The study under 

paragraph (1) shall be conducted in consultation with 
other appropriate departments and agencies of the 
United States, foreign governments, and groups in-
volved in the creation, exhibition, dissemination, and 
preservation of works of art, including artists, art 
dealers, collectors of fine art, and curators of art mu-
seums. 

‘‘(3) REPORT TO CONGRESS.—Not later than 18 
months after the date of the enactment of this Act 
[Dec. 1, 1990], the Register of Copyrights shall submit 
to the Congress a report containing the results of the 
study conducted under this subsection.’’ 

§ 107. Limitations on exclusive rights: Fair use 

Notwithstanding the provisions of sections 106 
and 106A, the fair use of a copyrighted work, in-
cluding such use by reproduction in copies or 
phonorecords or by any other means specified by 
that section, for purposes such as criticism, 
comment, news reporting, teaching (including 
multiple copies for classroom use), scholarship, 
or research, is not an infringement of copyright. 
In determining whether the use made of a work 
in any particular case is a fair use the factors to 
be considered shall include— 

(1) the purpose and character of the use, in-
cluding whether such use is of a commercial 
nature or is for nonprofit educational pur-
poses; 

(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the por-

tion used in relation to the copyrighted work 
as a whole; and 

(4) the effect of the use upon the potential 
market for or value of the copyrighted work. 

The fact that a work is unpublished shall not it-
self bar a finding of fair use if such finding is 
made upon consideration of all the above fac-
tors. 

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat. 
2546; Pub. L. 101–650, title VI, § 607, Dec. 1, 1990, 
104 Stat. 5132; Pub. L. 102–492, Oct. 24, 1992, 106 
Stat. 3145.) 

HISTORICAL AND REVISION NOTES 

HOUSE REPORT NO. 94–1476 

General Background of the Problem. The judicial doc-
trine of fair use, one of the most important and well- 
established limitations on the exclusive right of copy-
right owners, would be given express statutory recogni-
tion for the first time in section 107. The claim that a 
defendant’s acts constituted a fair use rather than an 
infringement has been raised as a defense in innumer-
able copyright actions over the years, and there is 
ample case law recognizing the existence of the doc-
trine and applying it. The examples enumerated at 
page 24 of the Register’s 1961 Report, while by no means 
exhaustive, give some idea of the sort of activities the 


		Superintendent of Documents
	2019-10-08T16:37:14-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




