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coverage of individuals under this chapter, 
to the maximum extent permitted by the 
terms of this chapter. 

(B) The term ‘‘substantially limits’’ shall 
be interpreted consistently with the findings 
and purposes of the ADA Amendments Act of 
2008. 

(C) An impairment that substantially lim-
its one major life activity need not limit 
other major life activities in order to be con-
sidered a disability. 

(D) An impairment that is episodic or in 
remission is a disability if it would substan-
tially limit a major life activity when ac-
tive. 

(E)(i) The determination of whether an im-
pairment substantially limits a major life 
activity shall be made without regard to the 
ameliorative effects of mitigating measures 
such as— 

(I) medication, medical supplies, equip-
ment, or appliances, low-vision devices 
(which do not include ordinary eyeglasses 
or contact lenses), prosthetics including 
limbs and devices, hearing aids and coch-
lear implants or other implantable hearing 
devices, mobility devices, or oxygen ther-
apy equipment and supplies; 

(II) use of assistive technology; 
(III) reasonable accommodations or aux-

iliary aids or services; or 
(IV) learned behavioral or adaptive neu-

rological modifications. 

(ii) The ameliorative effects of the miti-
gating measures of ordinary eyeglasses or 
contact lenses shall be considered in deter-
mining whether an impairment substan-
tially limits a major life activity. 

(iii) As used in this subparagraph— 
(I) the term ‘‘ordinary eyeglasses or con-

tact lenses’’ means lenses that are in-
tended to fully correct visual acuity or 
eliminate refractive error; and 

(II) the term ‘‘low-vision devices’’ means 
devices that magnify, enhance, or other-
wise augment a visual image. 

(Pub. L. 101–336, § 3, July 26, 1990, 104 Stat. 329; 
Pub. L. 110–325, § 4(a), Sept. 25, 2008, 122 Stat. 
3555.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this Act’’, meaning Pub. L. 101–336, July 26, 1990, 104 
Stat. 327, which is classified principally to this chapter. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 12101 of this title 
and Tables. 

The ADA Amendments Act of 2008, referred to in par. 
(4)(B), is Pub. L. 110–325, Sept. 25, 2008, 122 Stat. 3553. 
Section 2 of the Act, relating to the findings and pur-
poses of the Act, is set out as a note under section 12101 
of this title. For complete classification of this Act to 
the Code, see Short Title of 2008 Amendment note 
under section 12101 of this title and Tables. 

AMENDMENTS 

2008—Pub. L. 110–325 amended section generally. Prior 
to amendment, section consisted of pars. (1) to (3) de-
fining for purposes of this chapter ‘‘auxiliary aids and 
services’’, ‘‘disability’’, and ‘‘State’’. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–325 effective Jan. 1, 2009, 
see section 8 of Pub. L. 110–325, set out as a note under 
section 705 of Title 29, Labor. 

§ 12103. Additional definitions 

As used in this chapter: 

(1) Auxiliary aids and services 

The term ‘‘auxiliary aids and services’’ in-
cludes— 

(A) qualified interpreters or other effective 
methods of making aurally delivered mate-
rials available to individuals with hearing 
impairments; 

(B) qualified readers, taped texts, or other 
effective methods of making visually deliv-
ered materials available to individuals with 
visual impairments; 

(C) acquisition or modification of equip-
ment or devices; and 

(D) other similar services and actions. 

(2) State 

The term ‘‘State’’ means each of the several 
States, the District of Columbia, the Common-
wealth of Puerto Rico, Guam, American 
Samoa, the Virgin Islands of the United 
States, the Trust Territory of the Pacific Is-
lands, and the Commonwealth of the Northern 
Mariana Islands.’’. 

(Pub. L. 101–336, § 4, as added Pub. L. 110–325, 
§ 4(b), Sept. 25, 2008, 122 Stat. 3556.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this Act’’, meaning Pub. L. 101–336, July 26, 1990, 104 
Stat. 327, which is classified principally to this chapter. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 12101 of this title 
and Tables. 

EFFECTIVE DATE 

Section effective Jan. 1, 2009, see section 8 of Pub. L. 
110–325, set out as an Effective Date of 2008 Amendment 
note under section 705 of Title 29, Labor. 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 
ISLANDS 

For termination of Trust Territory of the Pacific Is-
lands, see note set out preceding section 1681 of Title 
48, Territories and Insular Possessions. 

SUBCHAPTER I—EMPLOYMENT 

§ 12111. Definitions 

As used in this subchapter: 

(1) Commission 

The term ‘‘Commission’’ means the Equal 
Employment Opportunity Commission estab-
lished by section 2000e–4 of this title. 

(2) Covered entity 

The term ‘‘covered entity’’ means an em-
ployer, employment agency, labor organiza-
tion, or joint labor-management committee. 

(3) Direct threat 

The term ‘‘direct threat’’ means a signifi-
cant risk to the health or safety of others that 
cannot be eliminated by reasonable accommo-
dation. 

(4) Employee 

The term ‘‘employee’’ means an individual 
employed by an employer. With respect to em-
ployment in a foreign country, such term in-



Page 7481 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 12111 

cludes an individual who is a citizen of the 
United States. 

(5) Employer 

(A) In general 

The term ‘‘employer’’ means a person en-
gaged in an industry affecting commerce 
who has 15 or more employees for each work-
ing day in each of 20 or more calendar weeks 
in the current or preceding calendar year, 
and any agent of such person, except that, 
for two years following the effective date of 
this subchapter, an employer means a person 
engaged in an industry affecting commerce 
who has 25 or more employees for each work-
ing day in each of 20 or more calendar weeks 
in the current or preceding year, and any 
agent of such person. 

(B) Exceptions 

The term ‘‘employer’’ does not include— 
(i) the United States, a corporation 

wholly owned by the government of the 
United States, or an Indian tribe; or 

(ii) a bona fide private membership club 
(other than a labor organization) that is 
exempt from taxation under section 501(c) 
of title 26. 

(6) Illegal use of drugs 

(A) In general 

The term ‘‘illegal use of drugs’’ means the 
use of drugs, the possession or distribution 
of which is unlawful under the Controlled 
Substances Act [21 U.S.C. 801 et seq.]. Such 
term does not include the use of a drug 
taken under supervision by a licensed health 
care professional, or other uses authorized 
by the Controlled Substances Act or other 
provisions of Federal law. 

(B) Drugs 

The term ‘‘drug’’ means a controlled sub-
stance, as defined in schedules I through V 
of section 202 of the Controlled Substances 
Act [21 U.S.C. 812]. 

(7) Person, etc. 

The terms ‘‘person’’, ‘‘labor organization’’, 
‘‘employment agency’’, ‘‘commerce’’, and ‘‘in-
dustry affecting commerce’’, shall have the 
same meaning given such terms in section 
2000e of this title. 

(8) Qualified individual 

The term ‘‘qualified individual’’ means an 
individual who, with or without reasonable ac-
commodation, can perform the essential func-
tions of the employment position that such in-
dividual holds or desires. For the purposes of 
this subchapter, consideration shall be given 
to the employer’s judgment as to what func-
tions of a job are essential, and if an employer 
has prepared a written description before ad-
vertising or interviewing applicants for the 
job, this description shall be considered evi-
dence of the essential functions of the job. 

(9) Reasonable accommodation 

The term ‘‘reasonable accommodation’’ may 
include— 

(A) making existing facilities used by em-
ployees readily accessible to and usable by 
individuals with disabilities; and 

(B) job restructuring, part-time or modi-
fied work schedules, reassignment to a va-
cant position, acquisition or modification of 
equipment or devices, appropriate adjust-
ment or modifications of examinations, 
training materials or policies, the provision 
of qualified readers or interpreters, and 
other similar accommodations for individ-
uals with disabilities. 

(10) Undue hardship 

(A) In general 

The term ‘‘undue hardship’’ means an ac-
tion requiring significant difficulty or ex-
pense, when considered in light of the fac-
tors set forth in subparagraph (B). 

(B) Factors to be considered 

In determining whether an accommoda-
tion would impose an undue hardship on a 
covered entity, factors to be considered in-
clude— 

(i) the nature and cost of the accommo-
dation needed under this chapter; 

(ii) the overall financial resources of the 
facility or facilities involved in the provi-
sion of the reasonable accommodation; the 
number of persons employed at such facil-
ity; the effect on expenses and resources, 
or the impact otherwise of such accommo-
dation upon the operation of the facility; 

(iii) the overall financial resources of the 
covered entity; the overall size of the busi-
ness of a covered entity with respect to the 
number of its employees; the number, 
type, and location of its facilities; and 

(iv) the type of operation or operations 
of the covered entity, including the com-
position, structure, and functions of the 
workforce of such entity; the geographic 
separateness, administrative, or fiscal re-
lationship of the facility or facilities in 
question to the covered entity. 

(Pub. L. 101–336, title I, § 101, July 26, 1990, 104 
Stat. 330; Pub. L. 102–166, title I, § 109(a), Nov. 21, 
1991, 105 Stat. 1077; Pub. L. 110–325, § 5(c)(1), Sept. 
25, 2008, 122 Stat. 3557.) 

REFERENCES IN TEXT 

The effective date of this subchapter, referred to in 
par. (5)(A), is 24 months after July 26, 1990, see section 
108 of Pub. L. 101–336, set out as an Effective Date note 
below. 

The Controlled Substances Act, referred to in par. 
(6)(A), is title II of Pub. L. 91–513, Oct. 27, 1970, 84 Stat. 
1242, as amended, which is classified principally to sub-
chapter I (§ 801 et seq.) of chapter 13 of Title 21, Food 
and Drugs. For complete classification of this Act to 
the Code, see Short Title note set out under section 801 
of Title 21 and Tables. 

This chapter, referred to in par. (10)(B)(i), was in the 
original ‘‘this Act’’, meaning Pub. L. 101–336, July 26, 
1990, 104 Stat. 327, which is classified principally to this 
chapter. For complete classification of this Act to the 
Code, see Short Title note set out under section 12101 
of this title and Tables. 

CONSTITUTIONALITY 

For constitutionality of section 101 of Pub. L. 101–336, 
see Congressional Research Service, The Constitution 
of the United States of America: Analysis and Interpre-
tation, Appendix 1, Acts of Congress Held Unconstitu-
tional in Whole or in Part by the Supreme Court of the 
United States. 
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AMENDMENTS 

2008—Par. (8). Pub. L. 110–325 struck out ‘‘with a dis-
ability’’ after ‘‘individual’’ in heading and the first two 
places appearing in text. 

1991—Par. (4). Pub. L. 102–166 inserted at end ‘‘With 
respect to employment in a foreign country, such term 
includes an individual who is a citizen of the United 
States.’’ 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–325 effective Jan. 1, 2009, 
see section 8 of Pub. L. 110–325, set out as a note under 
section 705 of Title 29, Labor. 

EFFECTIVE DATE OF 1991 AMENDMENT 

Amendment by Pub. L. 102–166 inapplicable to con-
duct occurring before Nov. 21, 1991, see section 109(c) of 
Pub. L. 102–166, set out as a note under section 2000e of 
this title. 

EFFECTIVE DATE 

Pub. L. 101–336, title I, § 108, July 26, 1990, 104 Stat. 
337, provided that: ‘‘This title [enacting this sub-
chapter] shall become effective 24 months after the 
date of enactment [July 26, 1990].’’ 

§ 12112. Discrimination 

(a) General rule 

No covered entity shall discriminate against a 
qualified individual on the basis of disability in 
regard to job application procedures, the hiring, 
advancement, or discharge of employees, em-
ployee compensation, job training, and other 
terms, conditions, and privileges of employ-
ment. 

(b) Construction 

As used in subsection (a) of this section, the 
term ‘‘discriminate against a qualified individ-
ual on the basis of disability’’ includes— 

(1) limiting, segregating, or classifying a job 
applicant or employee in a way that adversely 
affects the opportunities or status of such ap-
plicant or employee because of the disability 
of such applicant or employee; 

(2) participating in a contractual or other 
arrangement or relationship that has the ef-
fect of subjecting a covered entity’s qualified 
applicant or employee with a disability to the 
discrimination prohibited by this subchapter 
(such relationship includes a relationship with 
an employment or referral agency, labor 
union, an organization providing fringe bene-
fits to an employee of the covered entity, or 
an organization providing training and ap-
prenticeship programs); 

(3) utilizing standards, criteria, or methods 
of administration— 

(A) that have the effect of discrimination 
on the basis of disability; or 

(B) that perpetuate the discrimination of 
others who are subject to common adminis-
trative control; 

(4) excluding or otherwise denying equal jobs 
or benefits to a qualified individual because of 
the known disability of an individual with 
whom the qualified individual is known to 
have a relationship or association; 

(5)(A) not making reasonable accommoda-
tions to the known physical or mental limita-
tions of an otherwise qualified individual with 
a disability who is an applicant or employee, 

unless such covered entity can demonstrate 
that the accommodation would impose an 
undue hardship on the operation of the busi-
ness of such covered entity; or 

(B) denying employment opportunities to a 
job applicant or employee who is an otherwise 
qualified individual with a disability, if such 
denial is based on the need of such covered en-
tity to make reasonable accommodation to 
the physical or mental impairments of the em-
ployee or applicant; 

(6) using qualification standards, employ-
ment tests or other selection criteria that 
screen out or tend to screen out an individual 
with a disability or a class of individuals with 
disabilities unless the standard, test or other 
selection criteria, as used by the covered en-
tity, is shown to be job-related for the position 
in question and is consistent with business ne-
cessity; and 

(7) failing to select and administer tests con-
cerning employment in the most effective 
manner to ensure that, when such test is ad-
ministered to a job applicant or employee who 
has a disability that impairs sensory, manual, 
or speaking skills, such test results accurately 
reflect the skills, aptitude, or whatever other 
factor of such applicant or employee that such 
test purports to measure, rather than reflect-
ing the impaired sensory, manual, or speaking 
skills of such employee or applicant (except 
where such skills are the factors that the test 
purports to measure). 

(c) Covered entities in foreign countries 

(1) In general 

It shall not be unlawful under this section 
for a covered entity to take any action that 
constitutes discrimination under this section 
with respect to an employee in a workplace in 
a foreign country if compliance with this sec-
tion would cause such covered entity to vio-
late the law of the foreign country in which 
such workplace is located. 

(2) Control of corporation 

(A) Presumption 

If an employer controls a corporation 
whose place of incorporation is a foreign 
country, any practice that constitutes dis-
crimination under this section and is en-
gaged in by such corporation shall be pre-
sumed to be engaged in by such employer. 

(B) Exception 

This section shall not apply with respect 
to the foreign operations of an employer 
that is a foreign person not controlled by an 
American employer. 

(C) Determination 

For purposes of this paragraph, the deter-
mination of whether an employer controls a 
corporation shall be based on— 

(i) the interrelation of operations; 
(ii) the common management; 
(iii) the centralized control of labor rela-

tions; and 
(iv) the common ownership or financial 

control, 

of the employer and the corporation. 
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(d) Medical examinations and inquiries 

(1) In general 

The prohibition against discrimination as 
referred to in subsection (a) of this section 
shall include medical examinations and in-
quiries. 

(2) Preemployment 

(A) Prohibited examination or inquiry 

Except as provided in paragraph (3), a cov-
ered entity shall not conduct a medical ex-
amination or make inquiries of a job appli-
cant as to whether such applicant is an indi-
vidual with a disability or as to the nature 
or severity of such disability. 

(B) Acceptable inquiry 

A covered entity may make preemploy-
ment inquiries into the ability of an appli-
cant to perform job-related functions. 

(3) Employment entrance examination 

A covered entity may require a medical ex-
amination after an offer of employment has 
been made to a job applicant and prior to the 
commencement of the employment duties of 
such applicant, and may condition an offer of 
employment on the results of such examina-
tion, if— 

(A) all entering employees are subjected to 
such an examination regardless of disability; 

(B) information obtained regarding the 
medical condition or history of the applicant 
is collected and maintained on separate 
forms and in separate medical files and is 
treated as a confidential medical record, ex-
cept that— 

(i) supervisors and managers may be in-
formed regarding necessary restrictions on 
the work or duties of the employee and 
necessary accommodations; 

(ii) first aid and safety personnel may be 
informed, when appropriate, if the disabil-
ity might require emergency treatment; 
and 

(iii) government officials investigating 
compliance with this chapter shall be pro-
vided relevant information on request; and 

(C) the results of such examination are 
used only in accordance with this sub-
chapter. 

(4) Examination and inquiry 

(A) Prohibited examinations and inquiries 

A covered entity shall not require a medi-
cal examination and shall not make inquir-
ies of an employee as to whether such em-
ployee is an individual with a disability or 
as to the nature or severity of the disability, 
unless such examination or inquiry is shown 
to be job-related and consistent with busi-
ness necessity. 

(B) Acceptable examinations and inquiries 

A covered entity may conduct voluntary 
medical examinations, including voluntary 
medical histories, which are part of an em-
ployee health program available to employ-
ees at that work site. A covered entity may 
make inquiries into the ability of an em-
ployee to perform job-related functions. 

(C) Requirement 

Information obtained under subparagraph 
(B) regarding the medical condition or his-
tory of any employee are subject to the re-
quirements of subparagraphs (B) and (C) of 
paragraph (3). 

(Pub. L. 101–336, title I, § 102, July 26, 1990, 104 
Stat. 331; Pub. L. 102–166, title I, § 109(b)(2), Nov. 
21, 1991, 105 Stat. 1077; Pub. L. 110–325, § 5(a), 
Sept. 25, 2008, 122 Stat. 3557.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (d)(3)(B)(iii), was 
in the original ‘‘this Act’’, meaning Pub. L. 101–336, 
July 26, 1990, 104 Stat. 327, which is classified prin-
cipally to this chapter. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 12101 of this title and Tables. 

AMENDMENTS 

2008—Subsec. (a). Pub. L. 110–325, § 5(a)(1), substituted 
‘‘on the basis of disability’’ for ‘‘with a disability be-
cause of the disability of such individual’’. 

Subsec. (b). Pub. L. 110–325, § 5(a)(2), substituted ‘‘dis-
criminate against a qualified individual on the basis of 
disability’’ for ‘‘discriminate’’ in introductory provi-
sions. 

1991—Subsecs. (c), (d). Pub. L. 102–166 added subsec. 
(c) and redesignated former subsec. (c) as (d). 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–325 effective Jan. 1, 2009, 
see section 8 of Pub. L. 110–325, set out as a note under 
section 705 of Title 29, Labor. 

EFFECTIVE DATE OF 1991 AMENDMENT 

Amendment by Pub. L. 102–166 inapplicable to con-
duct occurring before Nov. 21, 1991, see section 109(c) of 
Pub. L. 102–166, set out as a note under section 2000e of 
this title. 

§ 12113. Defenses 

(a) In general 

It may be a defense to a charge of discrimina-
tion under this chapter that an alleged applica-
tion of qualification standards, tests, or selec-
tion criteria that screen out or tend to screen 
out or otherwise deny a job or benefit to an indi-
vidual with a disability has been shown to be 
job-related and consistent with business neces-
sity, and such performance cannot be accom-
plished by reasonable accommodation, as re-
quired under this subchapter. 

(b) Qualification standards 

The term ‘‘qualification standards’’ may in-
clude a requirement that an individual shall not 
pose a direct threat to the health or safety of 
other individuals in the workplace. 

(c) Qualification standards and tests related to 
uncorrected vision 

Notwithstanding section 12102(4)(E)(ii) of this 
title, a covered entity shall not use qualification 
standards, employment tests, or other selection 
criteria based on an individual’s uncorrected vi-
sion unless the standard, test, or other selection 
criteria, as used by the covered entity, is shown 
to be job-related for the position in question and 
consistent with business necessity. 

(d) Religious entities 

(1) In general 

This subchapter shall not prohibit a reli-
gious corporation, association, educational in-
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1 So in original. Probably should be ‘‘transmissibility’’. 

stitution, or society from giving preference in 
employment to individuals of a particular reli-
gion to perform work connected with the car-
rying on by such corporation, association, edu-
cational institution, or society of its activi-
ties. 

(2) Religious tenets requirement 

Under this subchapter, a religious organiza-
tion may require that all applicants and em-
ployees conform to the religious tenets of such 
organization. 

(e) List of infectious and communicable diseases 

(1) In general 

The Secretary of Health and Human Serv-
ices, not later than 6 months after July 26, 
1990, shall— 

(A) review all infectious and commu-
nicable diseases which may be transmitted 
through handling the food supply; 

(B) publish a list of infectious and commu-
nicable diseases which are transmitted 
through handling the food supply; 

(C) publish the methods by which such dis-
eases are transmitted; and 

(D) widely disseminate such information 
regarding the list of diseases and their 
modes of transmissability 1 to the general 
public. 

Such list shall be updated annually. 

(2) Applications 

In any case in which an individual has an in-
fectious or communicable disease that is 
transmitted to others through the handling of 
food, that is included on the list developed by 
the Secretary of Health and Human Services 
under paragraph (1), and which cannot be 
eliminated by reasonable accommodation, a 
covered entity may refuse to assign or con-
tinue to assign such individual to a job involv-
ing food handling. 

(3) Construction 

Nothing in this chapter shall be construed to 
preempt, modify, or amend any State, county, 
or local law, ordinance, or regulation applica-
ble to food handling which is designed to pro-
tect the public health from individuals who 
pose a significant risk to the health or safety 
of others, which cannot be eliminated by rea-
sonable accommodation, pursuant to the list 
of infectious or communicable diseases and 
the modes of transmissability 1 published by 
the Secretary of Health and Human Services. 

(Pub. L. 101–336, title I, § 103, July 26, 1990, 104 
Stat. 333; Pub. L. 110–325, § 5(b), Sept. 25, 2008, 122 
Stat. 3557.) 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a) and (e)(3), was 
in the original ‘‘this Act’’, meaning Pub. L. 101–336, 
July 26, 1990, 104 Stat. 327, which is classified prin-
cipally to this chapter. For complete classification of 
this Act to the Code, see Short Title note set out under 
section 12101 of this title and Tables. 

AMENDMENTS 

2008—Subsecs. (c) to (e). Pub. L. 110–325 added subsec. 
(c) and redesignated former subsecs. (c) and (d) as (d) 
and (e), respectively. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–325 effective Jan. 1, 2009, 
see section 8 of Pub. L. 110–325, set out as a note under 
section 705 of Title 29, Labor. 

§ 12114. Illegal use of drugs and alcohol 

(a) Qualified individual with a disability 

For purposes of this subchapter, a qualified in-
dividual with a disability shall not include any 
employee or applicant who is currently engaging 
in the illegal use of drugs, when the covered en-
tity acts on the basis of such use. 

(b) Rules of construction 

Nothing in subsection (a) of this section shall 
be construed to exclude as a qualified individual 
with a disability an individual who— 

(1) has successfully completed a supervised 
drug rehabilitation program and is no longer 
engaging in the illegal use of drugs, or has 
otherwise been rehabilitated successfully and 
is no longer engaging in such use; 

(2) is participating in a supervised rehabili-
tation program and is no longer engaging in 
such use; or 

(3) is erroneously regarded as engaging in 
such use, but is not engaging in such use; 

except that it shall not be a violation of this 
chapter for a covered entity to adopt or admin-
ister reasonable policies or procedures, includ-
ing but not limited to drug testing, designed to 
ensure that an individual described in paragraph 
(1) or (2) is no longer engaging in the illegal use 
of drugs. 

(c) Authority of covered entity 

A covered entity— 
(1) may prohibit the illegal use of drugs and 

the use of alcohol at the workplace by all em-
ployees; 

(2) may require that employees shall not be 
under the influence of alcohol or be engaging 
in the illegal use of drugs at the workplace; 

(3) may require that employees behave in 
conformance with the requirements estab-
lished under chapter 81 of title 41; 

(4) may hold an employee who engages in the 
illegal use of drugs or who is an alcoholic to 
the same qualification standards for employ-
ment or job performance and behavior that 
such entity holds other employees, even if any 
unsatisfactory performance or behavior is re-
lated to the drug use or alcoholism of such 
employee; and 

(5) may, with respect to Federal regulations 
regarding alcohol and the illegal use of drugs, 
require that— 

(A) employees comply with the standards 
established in such regulations of the De-
partment of Defense, if the employees of the 
covered entity are employed in an industry 
subject to such regulations, including com-
plying with regulations (if any) that apply 
to employment in sensitive positions in such 
an industry, in the case of employees of the 
covered entity who are employed in such po-
sitions (as defined in the regulations of the 
Department of Defense); 

(B) employees comply with the standards 
established in such regulations of the Nu-
clear Regulatory Commission, if the employ-
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ees of the covered entity are employed in an 
industry subject to such regulations, includ-
ing complying with regulations (if any) that 
apply to employment in sensitive positions 
in such an industry, in the case of employees 
of the covered entity who are employed in 
such positions (as defined in the regulations 
of the Nuclear Regulatory Commission); and 

(C) employees comply with the standards 
established in such regulations of the De-
partment of Transportation, if the employ-
ees of the covered entity are employed in a 
transportation industry subject to such reg-
ulations, including complying with such reg-
ulations (if any) that apply to employment 
in sensitive positions in such an industry, in 
the case of employees of the covered entity 
who are employed in such positions (as de-
fined in the regulations of the Department 
of Transportation). 

(d) Drug testing 

(1) In general 

For purposes of this subchapter, a test to de-
termine the illegal use of drugs shall not be 
considered a medical examination. 

(2) Construction 

Nothing in this subchapter shall be con-
strued to encourage, prohibit, or authorize the 
conducting of drug testing for the illegal use 
of drugs by job applicants or employees or 
making employment decisions based on such 
test results. 

(e) Transportation employees 

Nothing in this subchapter shall be construed 
to encourage, prohibit, restrict, or authorize the 
otherwise lawful exercise by entities subject to 
the jurisdiction of the Department of Transpor-
tation of authority to— 

(1) test employees of such entities in, and 
applicants for, positions involving safety-sen-
sitive duties for the illegal use of drugs and for 
on-duty impairment by alcohol; and 

(2) remove such persons who test positive for 
illegal use of drugs and on-duty impairment 
by alcohol pursuant to paragraph (1) from 
safety-sensitive duties in implementing sub-
section (c) of this section. 

(Pub. L. 101–336, title I, § 104, July 26, 1990, 104 
Stat. 334; Pub. L. 110–325, § 5(c)(2), Sept. 25, 2008, 
122 Stat. 3557.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (b), was in the 
original ‘‘this Act’’, meaning Pub. L. 101–336, July 26, 
1990, 104 Stat. 327, which is classified principally to this 
chapter. For complete classification of this Act to the 
Code, see Short Title note set out under section 12101 
of this title and Tables. 

CODIFICATION 

In subsec. (c)(3), ‘‘chapter 81 of title 41’’ substituted 
for ‘‘the Drug-Free Workplace Act of 1988 (41 U.S.C. 701 
et seq.)’’ on authority of Pub. L. 111–350, § 6(c), Jan. 4, 
2011, 124 Stat. 3854, which Act enacted Title 41, Public 
Contracts. 

AMENDMENTS 

2008—Subsec. (a). Pub. L. 110–325 substituted ‘‘a quali-
fied individual with a disability shall’’ for ‘‘the term 
‘qualified individual with a disability’ shall’’. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Amendment by Pub. L. 110–325 effective Jan. 1, 2009, 
see section 8 of Pub. L. 110–325, set out as a note under 
section 705 of Title 29, Labor. 

§ 12115. Posting notices 

Every employer, employment agency, labor 
organization, or joint labor-management com-
mittee covered under this subchapter shall post 
notices in an accessible format to applicants, 
employees, and members describing the applica-
ble provisions of this chapter, in the manner 
prescribed by section 2000e–10 of this title. 

(Pub. L. 101–336, title I, § 105, July 26, 1990, 104 
Stat. 336.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this Act’’, meaning Pub. L. 101–336, July 26, 1990, 104 
Stat. 327, which is classified principally to this chapter. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 12101 of this title 
and Tables. 

§ 12116. Regulations 

Not later than 1 year after July 26, 1990, the 
Commission shall issue regulations in an acces-
sible format to carry out this subchapter in ac-
cordance with subchapter II of chapter 5 of title 
5. 

(Pub. L. 101–336, title I, § 106, July 26, 1990, 104 
Stat. 336.) 

§ 12117. Enforcement 

(a) Powers, remedies, and procedures 

The powers, remedies, and procedures set forth 
in sections 2000e–4, 2000e–5, 2000e–6, 2000e–8, and 
2000e–9 of this title shall be the powers, rem-
edies, and procedures this subchapter provides 
to the Commission, to the Attorney General, or 
to any person alleging discrimination on the 
basis of disability in violation of any provision 
of this chapter, or regulations promulgated 
under section 12116 of this title, concerning em-
ployment. 

(b) Coordination 

The agencies with enforcement authority for 
actions which allege employment discrimina-
tion under this subchapter and under the Reha-
bilitation Act of 1973 [29 U.S.C. 701 et seq.] shall 
develop procedures to ensure that administra-
tive complaints filed under this subchapter and 
under the Rehabilitation Act of 1973 are dealt 
with in a manner that avoids duplication of ef-
fort and prevents imposition of inconsistent or 
conflicting standards for the same requirements 
under this subchapter and the Rehabilitation 
Act of 1973. The Commission, the Attorney Gen-
eral, and the Office of Federal Contract Compli-
ance Programs shall establish such coordinating 
mechanisms (similar to provisions contained in 
the joint regulations promulgated by the Com-
mission and the Attorney General at part 42 of 
title 28 and part 1691 of title 29, Code of Federal 
Regulations, and the Memorandum of Under-
standing between the Commission and the Office 
of Federal Contract Compliance Programs dated 
January 16, 1981 (46 Fed. Reg. 7435, January 23, 
1981)) in regulations implementing this sub-



Page 7486 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 12131 

1 See References in Text note below. 

chapter and Rehabilitation Act of 1973 not later 
than 18 months after July 26, 1990. 

(Pub. L. 101–336, title I, § 107, July 26, 1990, 104 
Stat. 336.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a), was in the 
original ‘‘this Act’’, meaning Pub. L. 101–336, July 26, 
1990, 104 Stat. 327, which is classified principally to this 
chapter. For complete classification of this Act to the 
Code, see Short Title note set out under section 12101 
of this title and Tables. 

The Rehabilitation Act of 1973, referred to in subsec. 
(b), is Pub. L. 93–112, Sept. 26, 1973, 87 Stat. 355, as 
amended, which is classified generally to chapter 16 
(§ 701 et seq.) of Title 29, Labor. For complete classifica-
tion of this Act to the Code, see Short Title note set 
out under section 701 of Title 29 and Tables. 

SUBCHAPTER II—PUBLIC SERVICES 

PART A—PROHIBITION AGAINST DISCRIMINATION 
AND OTHER GENERALLY APPLICABLE PROVISIONS 

§ 12131. Definitions 

As used in this subchapter: 

(1) Public entity 

The term ‘‘public entity’’ means— 
(A) any State or local government; 
(B) any department, agency, special pur-

pose district, or other instrumentality of a 
State or States or local government; and 

(C) the National Railroad Passenger Cor-
poration, and any commuter authority (as 
defined in section 24102(4) 1 of title 49). 

(2) Qualified individual with a disability 

The term ‘‘qualified individual with a dis-
ability’’ means an individual with a disability 
who, with or without reasonable modifications 
to rules, policies, or practices, the removal of 
architectural, communication, or transpor-
tation barriers, or the provision of auxiliary 
aids and services, meets the essential eligi-
bility requirements for the receipt of services 
or the participation in programs or activities 
provided by a public entity. 

(Pub. L. 101–336, title II, § 201, July 26, 1990, 104 
Stat. 337.) 

REFERENCES IN TEXT 

Section 24102 of title 49, referred to in par. (1)(C), was 
subsequently amended, and section 24102(4) no longer 
defines ‘‘commuter authority’’. However, such term is 
defined elsewhere in that section. 

CODIFICATION 

In par. (1)(C), ‘‘section 24102(4) of title 49’’ substituted 
for ‘‘section 103(8) of the Rail Passenger Service Act’’ 
on authority of Pub. L. 103–272, § 6(b), July 5, 1994, 108 
Stat. 1378, the first section of which enacted subtitles 
II, III, and V to X of Title 49, Transportation. 

EFFECTIVE DATE 

Pub. L. 101–336, title II, § 205, July 26, 1990, 104 Stat. 
338, provided that: 

‘‘(a) GENERAL RULE.—Except as provided in sub-
section (b), this subtitle [subtitle A (§§ 201–205) of title 
II of Pub. L. 101–336, enacting this part] shall become 
effective 18 months after the date of enactment of this 
Act [July 26, 1990]. 

‘‘(b) EXCEPTION.—Section 204 [section 12134 of this 
title] shall become effective on the date of enactment 
of this Act.’’ 

EX. ORD. NO. 13217. COMMUNITY-BASED ALTERNATIVES 
FOR INDIVIDUALS WITH DISABILITIES 

Ex. Ord. No. 13217, June 18, 2001, 66 F.R. 33155, pro-
vided: 

By the authority vested in me as President by the 
Constitution and the laws of the United States of 
America, and in order to place qualified individuals 
with disabilities in community settings whenever ap-
propriate, it is hereby ordered as follows: 

SECTION 1. Policy. This order is issued consistent with 
the following findings and principles: 

(a) The United States is committed to community- 
based alternatives for individuals with disabilities and 
recognizes that such services advance the best interests 
of Americans. 

(b) The United States seeks to ensure that America’s 
community-based programs effectively foster independ-
ence and participation in the community for Ameri-
cans with disabilities. 

(c) Unjustified isolation or segregation of qualified 
individuals with disabilities through institutionaliza-
tion is a form of disability-based discrimination prohib-
ited by Title II of the Americans With Disabilities Act 
of 1990 (ADA), 42 U.S.C. 12101 [12131] et seq. States must 
avoid disability-based discrimination unless doing so 
would fundamentally alter the nature of the service, 
program, or activity provided by the State. 

(d) In Olmstead v. L.C., 527 U.S. 581 (1999) (the 
‘‘Olmstead decision’’), the Supreme Court construed 
Title II of the ADA [42 U.S.C. 12131 et seq.] to require 
States to place qualified individuals with mental dis-
abilities in community settings, rather than in institu-
tions, whenever treatment professionals determine that 
such placement is appropriate, the affected persons do 
not oppose such placement, and the State can reason-
ably accommodate the placement, taking into account 
the resources available to the State and the needs of 
others with disabilities. 

(e) The Federal Government must assist States and 
localities to implement swiftly the Olmstead decision, 
so as to help ensure that all Americans have the oppor-
tunity to live close to their families and friends, to live 
more independently, to engage in productive employ-
ment, and to participate in community life. 

SEC. 2. Swift Implementation of the Olmstead Decision: 

Agency Responsibilities. (a) The Attorney General, the 
Secretaries of Health and Human Services, Education, 
Labor, and Housing and Urban Development, and the 
Commissioner of the Social Security Administration 
shall work cooperatively to ensure that the Olmstead 

decision is implemented in a timely manner. Specifi-
cally, the designated agencies should work with States 
to help them assess their compliance with the Olmstead 

decision and the ADA [42 U.S.C. 12101 et seq.] in provid-
ing services to qualified individuals with disabilities in 
community-based settings, as long as such services are 
appropriate to the needs of those individuals. These 
agencies should provide technical guidance and work 
cooperatively with States to achieve the goals of Title 
II of the ADA [42 U.S.C. 12131 et seq.], particularly 
where States have chosen to develop comprehensive, ef-
fectively working plans to provide services to qualified 
individuals with disabilities in the most integrated set-
tings. These agencies should also ensure that existing 
Federal resources are used in the most effective man-
ner to support the goals of the ADA. The Secretary of 
Health and Human Services shall take the lead in co-
ordinating these efforts. 

(b) The Attorney General, the Secretaries of Health 
and Human Services, Education, Labor, and Housing 
and Urban Development, and the Commissioner of the 
Social Security Administration shall evaluate the poli-
cies, programs, statutes, and regulations of their re-
spective agencies to determine whether any should be 
revised or modified to improve the availability of com-
munity-based services for qualified individuals with 
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