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‘‘(1) to file with the Commission any fee, applica-

tion, report, or notice required by this subchapter or 

by the rules issued under this subchapter through any 

entity designated by the Commission for that pur-

pose; and 

‘‘(2) to pay the reasonable costs associated with 

such filing.’’ 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 year after 

July 21, 2010, except that any investment adviser may, 

at the discretion of the investment adviser, register 

with the Commission under the Investment Advisers 

Act of 1940 during that 1-year period, subject to the 

rules of the Commission, and except as otherwise pro-

vided, see section 419 of Pub. L. 111–203, set out as a 

note under section 80b–2 of this title. 

EFFECTIVE DATE 

Section effective 270 days after Oct. 11, 1996, see sec-

tion 308(a) of Pub. L. 104–290, as amended, set out as an 

Effective Date of 1996 Amendment note under section 

80b–2 of this title. 

CONTINUED STATE AUTHORITY 

Pub. L. 104–290, title III, § 307, Oct. 11, 1996, 110 Stat. 

3440, provided that: 

‘‘(a) PRESERVATION OF FILING REQUIREMENTS.—Noth-

ing in this title [see Short Title of 1996 Amendment 

note set out under section 80b–20 of this title] or any 

amendment made by this title prohibits the securities 

commission (or any agency or office performing like 

functions) of any State from requiring the filing of any 

documents filed with the Commission pursuant to the 

securities laws solely for notice purposes, together with 

a consent to service of process and any required fee. 

‘‘(b) PRESERVATION OF FEES.—Until otherwise pro-

vided by law, rule, regulation, or order, or other admin-

istrative action of any State, or any political subdivi-

sion thereof, adopted after the date of enactment of 

this Act [Oct. 11, 1996], filing, registration, or licensing 

fees shall, notwithstanding the amendments made by 

this title, continue to be paid in amounts determined 

pursuant to the law, rule, regulation, or order, or other 

administrative action as in effect on the day before 

such date of enactment. 

‘‘(c) AVAILABILITY OF PREEMPTION CONTINGENT ON 

PAYMENT OF FEES.— 

‘‘(1) IN GENERAL.—During the period beginning on 

the date of enactment of this Act [Oct. 11, 1996] and 

ending 3 years after that date of enactment, the secu-

rities commission (or any agency or office performing 

like functions) of any State may require registration 

of any investment adviser that fails or refuses to pay 

the fees required by subsection (b) in or to such 

State, notwithstanding the limitations on the laws, 

rules, regulations, or orders, or other administrative 

actions of any State, or any political subdivision 

thereof, contained in subsection (a), if the laws of 

such State require registration of investment advis-

ers. 

‘‘(2) DELAYS.—For purposes of this subsection, 

delays in payment of fees or underpayments of fees 

that are promptly remedied in accordance with the 

applicable laws, rules, regulations, or orders, or other 

administrative actions of the relevant State shall not 

constitute a failure or refusal to pay fees.’’ 

§ 80b–4. Reports by investment advisers 

(a) In general 

Every investment adviser who makes use of 
the mails or of any means or instrumentality of 
interstate commerce in connection with his or 
its business as an investment adviser (other 
than one specifically exempted from registra-
tion pursuant to section 80b–3(b) of this title), 
shall make and keep for prescribed periods such 

records (as defined in section 78c(a)(37) of this 
title), furnish such copies thereof, and make and 
disseminate such reports as the Commission, by 
rule, may prescribe as necessary or appropriate 
in the public interest or for the protection of in-
vestors. All records (as so defined) of such in-
vestment advisers are subject at any time, or 
from time to time, to such reasonable periodic, 
special, or other examinations by representa-
tives of the Commission as the Commission 
deems necessary or appropriate in the public in-
terest or for the protection of investors. 

(b) Records and reports of private funds 

(1) In general 

The Commission may require any invest-
ment adviser registered under this sub-
chapter— 

(A) to maintain such records of, and file 
with the Commission such reports regarding, 
private funds advised by the investment ad-
viser, as necessary and appropriate in the 
public interest and for the protection of in-
vestors, or for the assessment of systemic 
risk by the Financial Stability Oversight 
Council (in this subsection referred to as the 
‘‘Council’’); and 

(B) to provide or make available to the 
Council those reports or records or the infor-
mation contained therein. 

(2) Treatment of records 

The records and reports of any private fund 
to which an investment adviser registered 
under this subchapter provides investment ad-
vice shall be deemed to be the records and re-
ports of the investment adviser. 

(3) Required information 

The records and reports required to be main-
tained by an investment adviser and subject to 
inspection by the Commission under this sub-
section shall include, for each private fund ad-
vised by the investment adviser, a description 
of— 

(A) the amount of assets under manage-
ment and use of leverage, including off-bal-
ance-sheet leverage; 

(B) counterparty credit risk exposure; 
(C) trading and investment positions; 
(D) valuation policies and practices of the 

fund; 
(E) types of assets held; 
(F) side arrangements or side letters, 

whereby certain investors in a fund obtain 
more favorable rights or entitlements than 
other investors; 

(G) trading practices; and 
(H) such other information as the Commis-

sion, in consultation with the Council, de-
termines is necessary and appropriate in the 
public interest and for the protection of in-
vestors or for the assessment of systemic 
risk, which may include the establishment 
of different reporting requirements for dif-
ferent classes of fund advisers, based on the 
type or size of private fund being advised. 

(4) Maintenance of records 

An investment adviser registered under this 
subchapter shall maintain such records of pri-
vate funds advised by the investment adviser 
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1 So in original. The quotation marks and period probably 
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for such period or periods as the Commission, 
by rule, may prescribe as necessary and appro-
priate in the public interest and for the pro-
tection of investors, or for the assessment of 
systemic risk. 

(5) Filing of records 

The Commission shall issue rules requiring 
each investment adviser to a private fund to 
file reports containing such information as the 
Commission deems necessary and appropriate 
in the public interest and for the protection of 
investors or for the assessment of systemic 
risk. 

(6) Examination of records 

(A) Periodic and special examinations 

The Commission— 
(i) shall conduct periodic inspections of 

the records of private funds maintained by 
an investment adviser registered under 
this subchapter in accordance with a 
schedule established by the Commission; 
and 

(ii) may conduct at any time and from 
time to time such additional, special, and 
other examinations as the Commission 
may prescribe as necessary and appro-
priate in the public interest and for the 
protection of investors, or for the assess-
ment of systemic risk. 

(B) Availability of records 

An investment adviser registered under 
this subchapter shall make available to the 
Commission any copies or extracts from 
such records as may be prepared without 
undue effort, expense, or delay, as the Com-
mission or its representatives may reason-
ably request. 

(7) Information sharing 

(A) In general 

The Commission shall make available to 
the Council copies of all reports, documents, 
records, and information filed with or pro-
vided to the Commission by an investment 
adviser under this subsection as the Council 
may consider necessary for the purpose of 
assessing the systemic risk posed by a pri-
vate fund. 

(B) Confidentiality 

The Council shall maintain the confiden-
tiality of information received under this 
paragraph in all such reports, documents, 
records, and information, in a manner con-
sistent with the level of confidentiality es-
tablished for the Commission pursuant to 
paragraph (8). The Council shall be exempt 
from section 552 of title 5 with respect to 
any information in any report, document, 
record, or information made available, to 
the Council under this subsection.’’.1 

(8) Commission confidentiality of reports 

Notwithstanding any other provision of law, 
the Commission may not be compelled to dis-
close any report or information contained 

therein required to be filed with the Commis-
sion under this subsection, except that noth-
ing in this subsection authorizes the Commis-
sion— 

(A) to withhold information from Con-
gress, upon an agreement of confidentiality; 
or 

(B) prevent 2 the Commission from comply-
ing with— 

(i) a request for information from any 
other Federal department or agency or any 
self-regulatory organization requesting 
the report or information for purposes 
within the scope of its jurisdiction; or 

(ii) an order of a court of the United 
States in an action brought by the United 
States or the Commission. 

(9) Other recipients confidentiality 

Any department, agency, or self-regulatory 
organization that receives reports or informa-
tion from the Commission under this sub-
section shall maintain the confidentiality of 
such reports, documents, records, and infor-
mation in a manner consistent with the level 
of confidentiality established for the Commis-
sion under paragraph (8). 

(10) Public information exception 

(A) In general 

The Commission, the Council, and any 
other department, agency, or self-regulatory 
organization that receives information, re-
ports, documents, records, or information 
from the Commission under this subsection, 
shall be exempt from the provisions of sec-
tion 552 of title 5 with respect to any such 
report, document, record, or information. 
Any proprietary information of an invest-
ment adviser ascertained by the Commission 
from any report required to be filed with the 
Commission pursuant to this subsection 
shall be subject to the same limitations on 
public disclosure as any facts ascertained 
during an examination, as provided by sec-
tion 80b–10(b) of this title. 

(B) Proprietary information 

For purposes of this paragraph, propri-
etary information includes sensitive, non- 
public information regarding— 

(i) the investment or trading strategies 
of the investment adviser; 

(ii) analytical or research methodolo-
gies; 

(iii) trading data; 
(iv) computer hardware or software con-

taining intellectual property; and 
(v) any additional information that the 

Commission determines to be proprietary. 

(11) Annual report to Congress 

The Commission shall report annually to 
Congress on how the Commission has used the 
data collected pursuant to this subsection to 
monitor the markets for the protection of in-
vestors and the integrity of the markets. 

(c) Filing depositories 

The Commission may, by rule, require an in-
vestment adviser— 
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(1) to file with the Commission any fee, ap-
plication, report, or notice required to be filed 
by this subchapter or the rules issued under 
this subchapter through any entity designated 
by the Commission for that purpose; and 

(2) to pay the reasonable costs associated 
with such filing and the establishment and 
maintenance of the systems required by sub-
section (c). 

(d) Access to disciplinary and other information 

(1) Maintenance of system to respond to in-
quiries 

(A) In general 

The Commission shall require the entity 
designated by the Commission under sub-
section (b)(1) to establish and maintain a 
toll-free telephone listing, or a readily ac-
cessible electronic or other process, to re-
ceive and promptly respond to inquiries re-
garding registration information (including 
disciplinary actions, regulatory, judicial, 
and arbitration proceedings, and other infor-
mation required by law or rule to be re-
ported) involving investment advisers and 
persons associated with investment advisers. 

(B) Applicability 

This subsection shall apply to any invest-
ment adviser (and the persons associated 
with that adviser), whether the investment 
adviser is registered with the Commission 
under section 80b–3 of this title or regulated 
solely by a State, as described in section 
80b–3a of this title. 

(2) Recovery of costs 

An entity designated by the Commission 
under subsection (b)(1) may charge persons 
making inquiries, other than individual inves-
tors, reasonable fees for responses to inquiries 
described in paragraph (1). 

(3) Limitation on liability 

An entity designated by the Commission 
under subsection (b)(1) shall not have any li-
ability to any person for any actions taken or 
omitted in good faith under this subsection. 

(d) 3 Records of persons with custody or use 

(1) In general 

Records of persons having custody or use of 
the securities, deposits, or credits of a client, 
that relate to such custody or use, are subject 
at any time, or from time to time, to such rea-
sonable periodic, special, or other examina-
tions and other information and document re-
quests by representatives of the Commission, 
as the Commission deems necessary or appro-
priate in the public interest or for the protec-
tion of investors. 

(2) Certain persons subject to other regulation 

Any person that is subject to regulation and 
examination by a Federal financial institution 
regulatory agency (as such term is defined 
under section 212(c)(2) of title 18) may satisfy 
any examination request, information request, 
or document request described under para-
graph (1), by providing the Commission with a 

detailed listing, in writing, of the securities, 
deposits, or credits of the client within the 
custody or use of such person. 

(Aug. 22, 1940, ch. 686, title II, § 204, 54 Stat. 852; 
Pub. L. 86–750, § 6, Sept. 13, 1960, 74 Stat. 886; 
Pub. L. 94–29, § 29(5), June 4, 1975, 89 Stat. 169; 
Pub. L. 109–290, § 7(a), Sept. 29, 2006, 120 Stat. 
1321; Pub. L. 111–203, title IV, § 404, title IX, 
§ 929Q(b), July 21, 2010, 124 Stat. 1571, 1866.) 

AMENDMENTS 

2010—Subsecs. (b), (c). Pub. L. 111–203, § 404, added sub-

sec. (b) and redesignated former subsec. (b) as (c). 

Former subsec. (c) redesignated (d) relating to access 

to disciplinary and other information. 
Subsec. (d). Pub. L. 111–203, § 929Q(b), added subsec. (d) 

relating to records of persons with custody or use. 
Pub. L. 111–203, § 404(1), redesignated subsec. (c) as (d) 

relating to access to disciplinary and other informa-

tion. 
2006—Pub. L. 109–290 designated existing provisions as 

subsec. (a), inserted heading, and added subsecs. (b) and 

(c). 
1975—Pub. L. 94–29 substituted ‘‘make and keep for 

prescribed periods such records (as defined in section 

78c(a)(37) of this title), furnish such copies thereof, and 

make and disseminate such reports as the Commission, 

by rule, may prescribe as necessary or appropriate in 

the public interest or for the protection of investors. 

All records (as so defined) of such investment advisers 

are subject at any time, or from time to time, to such 

reasonable periodic, special, or other examinations by 

representatives of the Commission as the Commission 

deems necessary or appropriate in the public interest 

or for the protection of investors’’ for ‘‘make, keep, and 

preserve for such periods, such accounts, correspond-

ence, memorandums, papers, books, and other records, 

and make such reports, as the Commission by its rules 

and regulations may prescribe as necessary or appro-

priate in the public interest or for the protection of in-

vestors. Such accounts, correspondence, memoran-

dums, papers, books, and other records shall be subject 

at any time or from time to time to such reasonable 

periodic, special, or other examinations by examiners 

or other representatives of the Commission as the Com-

mission may deem necessary or appropriate in the pub-

lic interest or for the protection of investors’’. 
1960—Pub. L. 86–750 substituted provisions requiring 

investment advisers who make business use of the 

mails or any instrument of interstate commerce, unless 

exempted from registration by section 80b–3(b) of this 

title, to keep and preserve accounts, correspondence, 

memorandums, papers, books, and records, and make 

such reports as the Commission requires by its rules 

and regulations, and that these accounts, correspond-

ence, memorandums, papers, books and records shall be 

subject to examination by representatives of the Com-

mission, for provisions requiring investment advisers 

registered under section 80b–3 of this title to file an-

nual and special reports in such form as the Commis-

sion prescribed by its rules and regulations to keep cur-

rent the information contained in the registration ap-

plication. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by section 929Q(b) of Pub. L. 111–203 ef-

fective 1 day after July 21, 2010, except as otherwise 

provided, see section 4 of Pub. L. 111–203, set out as an 

Effective Date note under section 5301 of Title 12, 

Banks and Banking. 
Amendment by section 404 of Pub. L. 111–203 effective 

1 year after July 21, 2010, except that any investment 

adviser may, at the discretion of the investment ad-

viser, register with the Commission under the Invest-

ment Advisers Act of 1940 during that 1-year period, 

subject to the rules of the Commission, and except as 

otherwise provided, see section 419 of Pub. L. 111–203, 

set out as a note under section 80b–2 of this title. 
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EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 94–29 effective June 4, 1975, 

see section 31(a) of Pub. L. 94–29, set out as a note under 

section 78b of this title. 

TRANSFER OF FUNCTIONS 

For transfer of functions of Securities and Exchange 

Commission, with certain exceptions, to Chairman of 

such Commission, see Reorg. Plan No. 10 of 1950, §§ 1, 2, 

eff. May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out under 

section 78d of this title. 

§ 80b–4a. Prevention of misuse of nonpublic in-
formation 

Every investment adviser subject to section 
80b–4 of this title shall establish, maintain, and 
enforce written policies and procedures reason-
ably designed, taking into consideration the na-
ture of such investment adviser’s business, to 
prevent the misuse in violation of this chapter 
or the Securities Exchange Act of 1934 [15 U.S.C. 
78a et seq.], or the rules or regulations there-
under, of material, nonpublic information by 
such investment adviser or any person associ-
ated with such investment adviser. The Commis-
sion, as it deems necessary or appropriate in the 
public interest or for the protection of investors, 
shall adopt rules or regulations to require spe-
cific policies or procedures reasonably designed 
to prevent misuse in violation of this chapter or 
the Securities Exchange Act of 1934 (or the rules 
or regulations thereunder) of material, non-
public information. 

(Aug. 22, 1940, ch. 686, title II, § 204A, as added 
Pub. L. 100–704, § 3(b)(2), Nov. 19, 1988, 102 Stat. 
4680.) 

REFERENCES IN TEXT 

The Securities Exchange Act of 1934, referred to in 

text, is act June 6, 1934, ch. 404, 48 Stat. 881, which is 

classified principally to chapter 2B (§ 78a et seq.) of this 

title. For complete classification of this Act to the 

Code, see section 78a of this title and Tables. 

EFFECTIVE DATE 

Section not applicable to actions occurring before 

Nov. 19, 1988, see section 9 of Pub. L. 100–704 set out as 

an Effective Date of 1988 Amendment note under sec-

tion 78o of this title. 

§ 80b–5. Investment advisory contracts 

(a) Compensation, assignment, and partnership- 
membership provisions 

No investment adviser registered or required 
to be registered with the Commission shall enter 
into, extend, or renew any investment advisory 
contract, or in any way perform any investment 
advisory contract entered into, extended, or re-
newed on or after November 1, 1940, if such con-
tract— 

(1) provides for compensation to the invest-
ment adviser on the basis of a share of capital 
gains upon or capital appreciation of the funds 
or any portion of the funds of the client; 

(2) fails to provide, in substance, that no as-
signment of such contract shall be made by 
the investment adviser without the consent of 
the other party to the contract; or 

(3) fails to provide, in substance, that the in-
vestment adviser, if a partnership, will notify 
the other party to the contract of any change 

in the membership of such partnership within 
a reasonable time after such change. 

(b) Compensation prohibition inapplicable to 
certain compensation computations 

Paragraph (1) of subsection (a) shall not— 
(1) be construed to prohibit an investment 

advisory contract which provides for com-
pensation based upon the total value of a fund 
averaged over a definite period, or as of defi-
nite dates, or taken as of a definite date; 

(2) apply to an investment advisory contract 
with— 

(A) an investment company registered 
under subchapter I of this chapter, or 

(B) any other person (except a trust, gov-
ernmental plan, collective trust fund, or sep-
arate account referred to in section 
80a–3(c)(11) of this title), provided that the 
contract relates to the investment of assets 
in excess of $1 million, 

if the contract provides for compensation 
based on the asset value of the company or 
fund under management averaged over a speci-
fied period and increasing and decreasing pro-
portionately with the investment performance 
of the company or fund over a specified period 
in relation to the investment record of an ap-
propriate index of securities prices or such 
other measure of investment performance as 
the Commission by rule, regulation, or order 
may specify; 

(3) apply with respect to any investment ad-
visory contract between an investment adviser 
and a business development company, as de-
fined in this subchapter, if (A) the compensa-
tion provided for in such contract does not ex-
ceed 20 per centum of the realized capital 
gains upon the funds of the business develop-
ment company over a specified period or as of 
definite dates, computed net of all realized 
capital losses and unrealized capital deprecia-
tion, and the condition of section 
80a–60(a)(3)(B)(iii) of this title is satisfied, and 
(B) the business development company does 
not have outstanding any option, warrant, or 
right issued pursuant to section 80a–60(a)(3)(B) 
of this title and does not have a profit-sharing 
plan described in section 80a–56(n) of this title; 

(4) apply to an investment advisory contract 
with a company excepted from the definition 
of an investment company under section 
80a–3(c)(7) of this title; or 

(5) apply to an investment advisory contract 
with a person who is not a resident of the 
United States. 

(c) Measurement of changes in compensation 

For purposes of paragraph (2) of subsection (b), 
the point from which increases and decreases in 
compensation are measured shall be the fee 
which is paid or earned when the investment 
performance of such company or fund is equiva-
lent to that of the index or other measure of 
performance, and an index of securities prices 
shall be deemed appropriate unless the Commis-
sion by order shall determine otherwise. 

(d) ‘‘Investment advisory contract’’ defined 

As used in paragraphs (2) and (3) of subsection 
(a), ‘‘investment advisory contract’’ means any 
contract or agreement whereby a person agrees 
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