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(§ 1251 et seq.) of Title 33, Navigation and Navigable Wa-
ters. For complete classification of this Act to the 
Code, see Short Title note set out under section 1251 of 
Title 33 and Tables. 

The Oil Pollution Act of 1990, referred to in subsec. 
(d)(1)(C), is Pub. L. 101–380, Aug. 18, 1990, 104 Stat. 484, 
which is classified principally to chapter 40 (§ 2701 et 
seq.) of Title 33, Navigation and Navigable Waters. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 2701 of Title 33 
and Tables. 

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (d)(1)(D), is Pub. L. 91–190, Jan. 1, 
1970, 83 Stat. 852, which is classified generally to chap-
ter 55 (§ 4321 et seq.) of Title 42, The Public Health and 
Welfare. For complete classification of this Act to the 
Code, see Short Title note set out under section 4321 of 
Title 42 and Tables. 
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§ 4001. Congressional findings 

The Congress finds that— 
(1) the commercial fishing industry of the 

United States significantly contributes to the 
national economy, and could make a greater 
contribution if fish resources within the 
United States Exclusive Economic Zone were 
more fully utilized; 

(2) the commercial fisheries of the United 
States provide significant employment in 
coastal areas and in processing and distribu-
tion centers; 

(3) fish contribute an important nutritional 
component to the American diet; 

(4) increased consumption of seafood in the 
United States could significantly lower the 
risk of many cardiovascular diseases; 

(5) Federally supported development pro-
grams for commercial fisheries are unable to 
meet present and future marketing needs; 

(6) many fish species are underutilized by 
the United States fishing industry because of 
underdeveloped markets; and 

(7) the United States fishing industry has 
the potential to expand greatly its contribu-
tion to interstate and foreign commerce, fa-
vorably affecting the balance of trade. 

(Pub. L. 99–659, title II, § 202, Nov. 14, 1986, 100 
Stat. 3715.) 

SHORT TITLE 

Pub. L. 99–659, title II, § 201, Nov. 14, 1986, 100 Stat. 
3715, provided that: ‘‘This title [enacting this chapter 

and amending section 713c–3 of Title 15, Commerce and 
Trade] may be cited as the ‘Fish and Seafood Pro-
motion Act of 1986’.’’ 

REPORT TO CONGRESS ON FISH AND SEAFOOD 
PROMOTION 

Pub. L. 99–659, title II, § 219, Nov. 14, 1986, 100 Stat. 
3731, provided that: ‘‘The Secretary shall, not later 
than March 1, 1989, submit to the Congress a report on 
the effectiveness of the implementation of this title 
[enacting this chapter and amending section 713c–3 of 
Title 15, Commerce and Trade] in achieving the pur-
poses of this title.’’ 

§ 4002. Congressional statement of purpose 

The purpose of this chapter is to— 
(1) strengthen the competitive position of 

the United States commercial fishing industry 
in the domestic and international market-
place; 

(2) encourage the development and utiliza-
tion of all species of fish available for harvest 
by the United States fishing industry; 

(3) encourage the utilization of domesti-
cally-produced fish through enhancement of 
markets, promotion, and public relations; 

(4) help the United States fishing industry 
develop methods to improve quality and effi-
ciency in the marketplace; 

(5) educate and inform consumers on the use 
of fish; 

(6) develop better coordination of fisheries 
marketing and promotion activities with com-
mercial fisheries research and development 
programs; and 

(7) educate and inform the public about the 
nutritional value of fish in the diet. 

(Pub. L. 99–659, title II, § 203, Nov. 14, 1986, 100 
Stat. 3716.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this title’’, meaning title II of Pub. L. 99–659, Nov. 14, 
1986, 100 Stat. 3715, which is classified principally to 
this chapter. For complete classification of title II to 
the Code, see Short Title note set out under section 
4001 of this title and Tables. 

§ 4003. Definitions 

As used in this chapter, the term— 
(1) ‘‘consumer education’’ means actions 

undertaken to inform consumers on matters 
related to the consumption of fish and fish 
products; 

(2) ‘‘council’’ means a seafood promotional 
council established under section 4009 of this 
title; 

(3) ‘‘fish’’ means finfish, mollusks, crusta-
ceans, and all other forms of aquatic animal 
life used for human consumption; the term 
does not include marine mammals and sea-
birds; 

(4) ‘‘Fund’’ means the Fisheries Promotional 
Fund established in section 4008 of this title; 

(5) ‘‘harvester’’ means any individual who is 
in the business of catching or growing fish for 
purposes of sale; 

(6) ‘‘importer’’ means any person in the busi-
ness of importing fish or fish products into the 
United States from another country for com-
mercial purposes or who acts as an agent, 
broker, or consignee for any person or nation 
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that produces, processes or markets fish or 
fish products outside of the United States for 
sale or other commercial purpose in the 
United States; 

(7) ‘‘marketer’’ means any person who is in 
the business of selling fish or fish products in 
the wholesale, retail, or restaurant trade, but 
whose primary business function is not the 
processing or packaging of fish or fish prod-
ucts in preparation for sale; 

(8) ‘‘marketing and promotion’’ means an ac-
tivity aimed at encouraging the consumption 
of fish or fish products or expanding or main-
taining commercial markets for fish or fish 
products; 

(9) ‘‘member’’ means any person serving on 
the National Council or on any council; 

(10) ‘‘National Council’’ means the National 
Fish and Seafood Promotional Council estab-
lished in section 4004 of this title; 

(11) ‘‘person’’ means any individual, group of 
individuals, partnership, corporation, associa-
tion, cooperative, or any private entity orga-
nized or existing under the laws of the United 
States or any State, commonwealth, territory 
or possession of the United States; 

(12) ‘‘processor’’ means any person who is in 
the business of preparing or packaging fish or 
fish products (including fish of the processor’s 
own harvesting) for sale; 

(13) ‘‘receiver’’ means any person who owns 
fish processing vessels and any person in the 
business of acquiring fish directly from har-
vesters; 

(14) ‘‘research’’ means any type of research 
designed to advance the image, desirability, 
usage, marketability, production or quality of 
fish and fish products; 

(15) ‘‘sector’’ means— 
(A) the sector consisting of harvesters; 
(B) the sector consisting of importers; 
(C) the sector consisting of marketers; 
(D) the sector consisting of processors; 
(E) the sector consisting of receivers; or 
(F) the consumer sector consisting of per-

sons professionally engaged in the dissemi-
nation of information pertaining to the nu-
tritional benefits and preparation of fish and 
fish products; 

(16) ‘‘Secretary’’ means the Secretary of 
Commerce, or the Secretary’s designee; and 

(17) ‘‘United States’’ means the several 
States, the District of Columbia, Puerto Rico, 
the Virgin Islands, Guam, American Samoa, 
the Northern Mariana Islands and any other 
territory, possession, or commonwealth of the 
United States. 

(Pub. L. 99–659, title II, § 204, Nov. 14, 1986, 100 
Stat. 3716.) 

§ 4004. Establishment of National Council 

(a) Establishment 

There is established the National Fish and 
Seafood Promotional Council. 

(b) Composition 

(1) The National Council shall be composed of 
the Secretary, who shall be a nonvoting mem-
ber, and fifteen voting members appointed by 
the Secretary. 

(2) Nominations for appointees shall be sub-
mitted in a manner prescribed by the Secretary. 

(c) Regional representation 

The National Council shall be comprised of re-
gional representation from the Northeast, 
Southeast, Pacific, and Alaska regions. The 
Northeast region shall consist of the States of 
Maine, New Hampshire, Massachusetts, Rhode 
Island, Connecticut, New York, New Jersey, 
Delaware, Pennsylvania, Maryland and Virginia. 
The Southeast region shall consist of the States 
of North Carolina, South Carolina, Georgia, 
Florida, Alabama, Mississippi, Louisiana and 
Texas, the Commonwealth of Puerto Rico, and 
the territory of the Virgin Islands. The Pacific 
region shall consist of the States of Idaho, 
Washington, Oregon, California, and Hawaii, the 
territories of Guam and American Samoa, and 
the Commonwealth of the Northern Mariana Is-
lands. The Alaska region shall consist of the 
State of Alaska. 

(d) Voting members 

(1) The voting members of the National Coun-
cil shall be— 

(A) three members who reside in or do sub-
stantial fishing industry business in the 
Northeast region; 

(B) three members who reside in or do sub-
stantial fishing industry business in the 
Southeast region; 

(C) three members who reside in or do sub-
stantial fishing industry business in the Pa-
cific region; 

(D) three members who reside in or do sub-
stantial fishing industry business in the Alas-
ka region; 

(E) two members-at-large with demonstrated 
expertise in fresh-water and inland commer-
cial fisheries, at least one of whom is not a 
resident of the States of the Alaska, Pacific, 
Southeast, and Northeast regions; and 

(F) one member-at-large who is either a per-
son professionally engaged in the dissemina-
tion of information pertaining to the nutri-
tional benefits and preparation of fish and fish 
products or a person who is a member of an or-
ganized labor union and has expertise in the 
United States fisheries. 

(2) Of the members appointed pursuant to each 
of paragraphs (1)(A) through (D) of this sub-
section, one shall be a harvester, one shall be a 
processor or a receiver, and one shall be a mar-
keter. 

(e) Term of office 

Members of the National Council shall be ap-
pointed for a term of 4 years. A vacancy in the 
National Council shall not affect its ability to 
function. The Secretary shall appoint a new 
member within sixty days to fill a vacancy in an 
unexpired term. Any member may remain on 
the National Council beyond that member’s 
term until a successor is appointed. 

(f) Chairman 

The National Council shall annually elect a 
Chairman by a majority of those voting, if a 
quorum is present. Ten members of the National 
Council shall constitute a quorum, but a lesser 
number may hold hearings. 
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(g) First meeting 

The National Council shall first meet within 
one hundred and eighty days after November 14, 
1986. 

(h) Compensation of members 

Members of the National Council shall serve 
without compensation, but shall be reimbursed 
in accordance with section 5703 of title 5 for rea-
sonable travel costs and expenses incurred in 
performing their duties as members of the Na-
tional Council. 

(Pub. L. 99–659, title II, § 205, Nov. 14, 1986, 100 
Stat. 3717; Pub. L. 100–350, § 3, June 27, 1988, 102 
Stat. 660.) 

AMENDMENTS 

1988—Subsec. (d)(1)(E). Pub. L. 100–350 which directed 
the substitution of ‘‘, at least one of whom is not a 
resident of the States of the Alaska, Pacific, Southeast, 
and Northeast regions’’ for ‘‘and who are not residents 
of the States of the Alaska, Pacific, Southeast, or 
Northeast regions’’ was executed by substituting that 
phrase for ‘‘and who are not residents of the states of 
the Alaska, Pacific, Southeast, or Northeast regions’’. 

CONTINUITY OF NATIONAL COUNCIL MEMBERSHIP 

Pub. L. 101–627, title VII, § 704(a), (b), Nov. 28, 1990, 104 
Stat. 4464, provided that: 

‘‘(a) UNINTERRUPTED SERVICE.—Individuals serving on 
September 30, 1990, as members of the National Fish 
and Seafood Promotional Council shall be deemed to 
continue as members in uninterrupted service since the 
date of their initial appointment. 

‘‘(b) FILLING OF VACANCIES.—Notwithstanding section 
206(e) of the Fish and Seafood Promotion Act of 1986 (16 
U.S.C. 4005(e)), any vacancy on the National Fish and 
Seafood Promotion Act [Promotional Council] not 
filled as of September 30, 1990, shall be filled within 60 
days after the date of enactment of this Act [Nov. 28, 
1990].’’ 

§ 4005. Functions and duties of National Council 

(a) Functions and duties 

The National Council shall— 
(1) prepare and submit to the Secretary, for 

the Secretary’s review and approval, an an-
nual marketing and promotion plan which 
contains descriptions of consumer education, 
research, and other marketing and promotion 
activities of the National Council for the fol-
lowing year, including plans to coordinate the 
activities of councils established under section 
4009 of this title; 

(2) prepare and submit to the Secretary, for 
the Secretary’s review and approval, an an-
nual budget of the anticipated expenses and 
disbursements of the National Council, includ-
ing probable costs of consumer education, re-
search, and other marketing and promotion 
plans or projects, and referenda under section 
4009 of this title; 

(3) maintain accounting records of the re-
ceipt and disbursement of all funds entrusted 
to the National Council, subject to the Sec-
retary’s right to review or inspect such 
records; 

(4) maintain such books and records as the 
Secretary determines appropriate; and 

(5) prepare and submit to the Secretary from 
time to time such reports or proposals as the 
Secretary or the National Council determines 

appropriate for furthering the purposes and 
policies of this chapter. 

(b) Annual plan 

Each annual marketing and promotion plan 
shall be directed to— 

(1) increasing the general demand for fish 
and fish products; 

(2) encouraging, expanding, or improving the 
marketing and promotion and utilization of 
fish and fish products; and 

(3) improving the dissemination of data col-
lected by consumer education, research, and 
other marketing promotion activities. 

(c) Prohibition on certain references 

Consumer education and other marketing and 
promotion activities of the National Council 
shall contain no reference to a private brand or 
trade name and shall avoid use of deceptive acts 
or practices in behalf of fish or fish products or 
with respect to the quality, value, or use of any 
competing product or group of products. In addi-
tion, the National Council may not promote the 
consumption or purchase of a single or group of 
similar fish species (such as members of the 
same genera); except that the Council may use 
illustrations of a single or group of similar fish 
species in the course of promoting the generic 
consumption of fish and fish products. 

(d) Executive director 

The National Council may employ and deter-
mine the salary of an executive director, but 
such salary shall not exceed Senior Executive 
Service Level 6. The executive director shall 
have demonstrated expertise in the marketing 
and promotion of food products and may, with-
out regard to the provisions of title 5, with the 
approval of the National Council, select and em-
ploy additional staff as necessary. 

(e) Funding of referendum 

The National Council may enter into agree-
ments with applicants proposing to establish a 
council under section 4009 of this title for the 
purposes of funding a referendum establishing 
the council. The National Council may enter 
into agreements with the councils established 
under section 4009 of this title for the purpose of 
funding a referendum to establish quality stand-
ards, or a referendum to terminate any such 
council. 

(f) Agreements 

The National Council may enter into agree-
ments to develop and carry out activities au-
thorized under this chapter. 

(g) Termination of National Council 

The National Council shall cease to exist on 
December 31, 1991. 

(Pub. L. 99–659, title II, § 206, Nov. 14, 1986, 100 
Stat. 3718; Pub. L. 101–627, title VII, § 701, Nov. 
28, 1990, 104 Stat. 4463.) 

REFERENCES IN TEXT 

Senior Executive Service, referred to in subsec. (d), 
see section 5382 of Title 5, Government Organization 
and Employees. 

AMENDMENTS 

1990—Subsec. (g). Pub. L. 101–627 substituted ‘‘Decem-
ber 31, 1991’’ for ‘‘October 1, 1990’’. 
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CONTINUITY OF COUNCIL FUNCTIONS, CONTRACTS, AND 
PERSONNEL 

Pub. L. 101–627, title VII, § 705, Nov. 28, 1990, 104 Stat. 
4464, provided that: ‘‘All current functions, contracts in 
force, and existing personnel of the National Fish and 
Seafood Promotional Council as of September 30, 1990, 
are reauthorized and extended, and shall continue as if 
uninterrupted, notwithstanding section 206(g) of the 
Fish and Seafood Promotion Act of 1986 (16 U.S.C. 
4005(g)) as in effect on September 30, 1990.’’ 

§ 4006. Duties of Secretary with regard to Na-
tional Council 

(a) Duties of Secretary 

The Secretary shall— 
(1) within sixty days after its submission by 

the National Council, review the annual mar-
keting and promotion plan and budget and, if 
the Secretary determines that such plan and 
budget are in accordance with the purposes 
and policies of this chapter, approve such plan 
and budget; 

(2) administer the Fund and, in accordance 
with subsection (b) of this section, withdraw 
from the Fund such sums as are necessary to 
carry out the National Council’s approved 
marketing and promotion plan and budget; 

(3) promulgate regulations necessary to 
carry out the purposes and policies of this 
chapter; 

(4) provide such administrative assistance as 
the National Council may require for purposes 
of its initial organization and operation; and 

(5) make all initial appointments to the Na-
tional Council within ninety days after No-
vember 14, 1986. 

(b) Withdrawal of funds 

The Secretary shall make withdrawals of sums 
from the Fund under this section at the request 
of the National Council, unless the Secretary de-
termines that the purposes for which such sums 
are requested are not reasonably likely to fur-
ther the purposes and policies of this chapter. 

(Pub. L. 99–659, title II, § 207, Nov. 14, 1986, 100 
Stat. 3719; Pub. L. 101–627, title VII, § 704(c), Nov. 
28, 1990, 104 Stat. 4464.) 

AMENDMENTS 

1990—Subsec. (a)(5). Pub. L. 101–627 inserted ‘‘initial’’ 
before ‘‘appointments’’. 

§ 4007. Voluntary payments 

Any person may make voluntary payments to 
assist the National Council to carry out its an-
nual marketing and promotion plan and annual 
budget. The Secretary shall deposit such pay-
ments into the Fund. 

(Pub. L. 99–659, title II, § 208, Nov. 14, 1986, 100 
Stat. 3720.) 

§ 4008. Establishment of Fisheries Promotional 
Fund 

(a) Establishment of Fund 

There is established in the Treasury of the 
United States a Fisheries Promotional Fund. 
The Fund shall be available, to the extent pro-
vided for in appropriation Acts, for the purpose 
of making payments to carry out the annual 
marketing and promotion plan and annual budg-
et of the National Council under this chapter. 

(b) Deposits 

There shall be deposited in the Fund— 
(1) the moneys transferred to the Fund under 

section 713c–3(b)(2) of title 15; 
(2) payments made voluntarily pursuant to 

section 4007 of this title; and 
(3) receipts from investments made under 

subsection (c) of this section. 

(c) Deposits and investments 

Sums in the Fund that are not currently need-
ed for the purposes of the Fund shall be kept on 
deposit in appropriate interest-bearing accounts 
that shall be established by the Secretary of the 
Treasury, or invested in obligations of, or guar-
anteed by, the United States. Any revenue ac-
cruing from such deposits and investments shall 
be deposited in the Fund. 

(d) Authorization 

There are authorized to be appropriated from 
the Fund, for the purposes of carrying out the 
annual marketing and promotion plan and an-
nual budget of the National Council under this 
chapter, such sums as are deposited in the Fund 
under subsection (b) of this section in each fiscal 
year beginning in fiscal year 1987 through fiscal 
year 1991. 

(Pub. L. 99–659, title II, § 209, Nov. 14, 1986, 100 
Stat. 3720; Pub. L. 101–627, title VII, § 702, Nov. 
28, 1990, 104 Stat. 4463.) 

CODIFICATION 

Section is comprised of section 209 of Pub. L. 99–659. 
Subsec. (e) of section 209 of Pub. L. 99–659 amended sec-
tion 713c–3 of Title 15, Commerce and Trade. 

AMENDMENTS 

1990—Subsec. (d). Pub. L. 101–627 substituted ‘‘1991’’ 
for ‘‘1990’’. 

§ 4009. Establishment of seafood marketing coun-
cils 

(a) Application 

An application for a charter for a seafood mar-
keting council for one or more species of fish 
and fish products of that species may be filed by 
persons who meet the requirements specified in 
accordance with subsection (b)(6) of this section. 

(b) Form of application 

An application for a charter for a council shall 
be made by filing with the Secretary the text of 
a proposed charter in such form as shall be pre-
scribed by regulation by the Secretary. The text 
of a proposed charter must contain such infor-
mation as the Secretary considers necessary or 
appropriate for carrying out the provisions of 
this chapter, including— 

(1) the name of the council and a provision 
proclaiming its establishment; 

(2) a declaration of the purposes and objec-
tives of the council; 

(3) a description of the species of fish and 
fish products for which the council will imple-
ment marketing and promotion plans under 
section 4010 of this title; 

(4) the identification of each sector and the 
number and terms of representatives of each 
sector that will be represented as voting mem-
bers of the council; 
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(5) the identification of those sectors (in-
cluding the sector consisting of harvesters, 
the sector consisting of receivers, and, if sub-
ject to assessment, the sector consisting of 
importers) subject to a referendum to estab-
lish a council under subsection (e) of this sec-
tion; 

(6) a specification for each sector described 
under paragraph (5) of this subsection of the 
minimum requirements, as measured by in-
come, volume, or other relevant factors, that 
a person engaging in business in the sector 
must meet in order to participate in a referen-
dum; 

(7)(A) a description of the procedures for de-
termining assessment rates under section 4012 
of this title; 

(B) the proposed rate or rates that will be 
imposed by the council on receivers and, if 
subject to assessment, importers during its 
first year of operation; 

(C) the maximum amount an assessment 
rate for any period may be raised above the 
rate applicable for the immediately preceding 
period; and 

(D) the maximum rate or rates that can be 
imposed by a council on receivers or importers 
during the operation of the council; 

(8) a provision setting forth the definition of 
a quorum for making decisions on council 
business and the procedures for selecting a 
chairman of the council; 

(9) a provision setting forth the voting pro-
cedures by which votes may be cast by proxy; 
and 

(10) such other provisions relating to admin-
istration of the council as the Secretary con-
siders necessary. 

The text of a proposed charter shall be accom-
panied by a document identifying, to the extent 
practicable by address of place of business, the 
persons (hereinafter referred to as ‘‘sector par-
ticipants’’) that are considered by the applicants 
to meet the requirements specified in paragraph 
(6) of this subsection. The text of a proposed 
charter shall include provisions setting forth 
procedures for providing refunds to those sector 
participants subject to assessment under section 
4012 of this title, and may also include provi-
sions which establish a maximum limit on the 
amount that any one sector participant may be 
required to pay under an assessment for any pe-
riod. 

(c) Contents of charter 

The Secretary may not approve a proposed 
charter filed under subsection (a) of this section 
unless such charter provides that— 

(1) the council will have voting members 
representing the harvesting, receiving and, if 
subject to assessment, importing sectors; and 

(2) the members of the council shall serve 
without compensation, but shall be reim-
bursed for their reasonable expenses incurred 
in performing their duties as members of the 
council. 

(d) Review of charter 

(1) Within 180 days of the receipt of an applica-
tion to establish a council, the Secretary shall— 

(A) identify, to the extent practicable, those 
sector participants that meet the require-

ments for eligibility to participate in the ref-
erendum under subsection (e) of this section; 

(B) determine, to the extent practicable, if 
the charter is accompanied by a petition com-
prised of the signatures or corporate certifi-
cations, as the case may be, of no less than 
three sector participants in each sector identi-
fied in accordance with subsection (b)(5) of 
this section who collectively accounted for, in 
the twelve-month period immediately preced-
ing the month in which the application was 
filed, not less than 10 percent of the value of 
the fish or fish products described in accord-
ance with subsection (b)(3) of this section that 
were handled by each such sector during that 
period; and 

(C) determine if the proposed charter is con-
sistent with the provisions of this chapter and 
any other applicable law. 

(2) If any negative determination is made 
under paragraph (1) of this subsection regarding 
a proposed charter, the Secretary shall advise in 
writing the sector participants who made the 
application of the reasons for such determina-
tion. A corrected application may be submitted 
thereafter to the Secretary for approval. 

(e) Conduct of referendum 

(1) Upon making affirmative determinations 
under subsection (d)(1) of this section regarding 
a proposed charter, the Secretary, within 90 
days after the date of the last of such deter-
minations, shall conduct a referendum on the 
adoption of the proposed charter among all sec-
tor participants identified in accordance with 
subsection (d)(1)(A) of this section. The Sec-
retary shall by order establish the council and 
approve the proposed charter, if the referendum 
votes which are cast in favor of the proposed 
charter constitute a majority of the sector par-
ticipants voting in each sector and the majority 
collectively accounts for, in the twelve-month 
period immediately preceding the month in 
which the proposed charter was filed under sub-
section (a) of this section, at least sixty-six per-
cent of the value of the fish and fish products 
described in accordance with subsection (b)(3) of 
this section that were handled by that sector 
during such period. 

(2) Not less than thirty days prior to holding 
a referendum under this subsection, the Sec-
retary shall— 

(A) publish (by such means as will result in 
wide publicity in regions affected by the pro-
posed charter) the text of the proposed charter 
and a list of those sector participants eligible 
to vote in the referendum; and 

(B) provide for public comment, including 
the opportunity for a public meeting. 

(3)(A) The Secretary shall pay all costs of a 
referendum which establishes a council under 
this subsection. Within two years after a council 
is established the council shall reimburse the 
Secretary for any expenses incurred for the con-
duct of the referendum from assessments col-
lected by the council. Prior to the holding of a 
referendum under this subsection, the Secretary 
shall require the applicants to post a bond or 
other security acceptable to the Secretary, in an 
amount which the Secretary determines to be 
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1 So in original. Probably should not be capitalized. 

sufficient to pay any expenses incurred for the 
conduct of the referendum, and shall imme-
diately recover such amount if a referendum 
fails to result in the establishment of a council. 

(B) As used in this paragraph, the term ‘‘ex-
penses incurred for the conduct of the referen-
dum’’ does not include salaries of Government 
employees or other administrative overhead, but 
is limited to those additional direct costs in-
curred in connection with conduct of the ref-
erendum. 

(f) Nominations 

(1) Within thirty days after a council is estab-
lished under subsection (e) of this section, the 
Secretary shall solicit from the sectors rep-
resented on the council nominations for mem-
bers of the council. If the harvesters and receiv-
ers represented on the council are engaged in 
business in two or more regions of the United 
States, the nominations made under this para-
graph, and the appointments to the council 
made under paragraph (3) of this subsection, 
must, to the extent practicable, result in equi-
table representation for the constituent regions. 

(2) No person is eligible for nomination or ap-
pointment as a member of a council unless such 
person is knowledgeable and experienced with 
regard to the activities of, and is or has been ac-
tively engaged in the business of, the sector 
which such person will represent on the council. 

(3) The Secretary shall, within sixty days after 
the end of the thirty-day period referred to in 
paragraph (1) of this subsection, appoint the 
members of the council from among the nomi-
nees. 

(4) A vacancy on a council shall be filled, with-
in sixty days after the vacancy occurs, in the 
same manner in which the original appointment 
was made. A member appointed to fill a vacancy 
occurring before the expiration of the term for 
which the member’s predecessor was appointed 
shall be appointed only for the remainder of 
such term. 

(5) The Secretary shall remove any member of 
a council if the council concerned first rec-
ommends, by not less than two-thirds of its 
members, removal for cause. Such a recom-
mendation of a council must be in writing and 
accompanied by a statement of the reasons upon 
which the recommendation is based. 

(g) Nature of a council 

A council is not an instrumentality of the 
United States Government. 

(Pub. L. 99–659, title II, § 210, Nov. 14, 1986, 100 
Stat. 3721.) 

§ 4010. Functions and powers of councils 

(a) Activities of a council 

(1) Each council shall— 
(A) Adopt 1 a seal which shall be judicially 

noticed; 
(B) implement all terms of its charter; 
(C) prepare and submit to the Secretary, for 

review and approval under section 4011(a)(1) of 
this title, a marketing and promotion plan 
and amendments to such plan which contain 

descriptions of the projected consumer edu-
cation, research, and other marketing and pro-
motion activities of the council; 

(D) implement and administer an approved 
marketing and promotion plan and amend-
ments to such plan; 

(E) determine the assessments to be made 
under section 4012 of this title and administer 
the collection of such assessments to finance 
council expenses described in paragraph (2) of 
this subsection; 

(F) receive, investigate and report to the 
Secretary accounts of violations of rules or or-
ders relating to assessments collected under 
section 4012 of this title, or quality standard 
requirements established under subsection (c) 
of this section; 

(G) prepare and submit to the Secretary, for 
review and approval under section 4011(a)(1) of 
this title, a budget (on a fiscal year basis) of 
the anticipated expenses and disbursements of 
the council, including— 

(i) all administrative and contractual ex-
penses; 

(ii) the probable costs of consumer edu-
cation, research, and other marketing and 
promotion plans or projects; 

(iii) the costs of the collection of assess-
ments; and 

(iv) the expense of repayment of the costs 
of each referendum conducted in regard to 
the council; 

(H) maintain books and records, prepare and 
submit to the Secretary such reports from 
time to time as may be necessary for appro-
priate accounting with respect to the receipt 
and disbursement of funds entrusted to it, and 
cause a complete audit report to be submitted 
to the Secretary at the end of each fiscal year; 

(I) reimburse the Secretary for the expenses 
incurred for the conduct of the referendum to 
establish the council or any subsequent ref-
erendum to terminate the council that fails; 
and 

(J) prepare and submit to the Secretary 
from time to time such reports or proposals as 
the council determines appropriate to further 
the purposes of this chapter. 

(2) Funds collected by a council under section 
4012 of this title shall be used by the council 
for— 

(A) research, consumer education, and other 
marketing and promotion activities regarding 
the quality and marketing of fish and fish 
products; 

(B) other expenses, as described in sub-
section (a)(1)(G) of this section; 

(C) such other expenses for the administra-
tion, maintenance, and functioning of the 
council as may be authorized by the Sec-
retary; 

(D) any reserve fund established under sub-
section (b)(5) of this section and any adminis-
trative expenses incurred by the Secretary 
specified as reimbursable under this chapter. 

(3) Marketing and promotion plans and amend-
ments to such plans prepared by a council under 
subsection (a)(1)(C) of this section shall be de-
signed to increase the general demand for fish 
and fish products described in accordance with 
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section 4009(b)(3) of this title by encouraging, 
expanding, and improving the marketing, pro-
motion and utilization of such fish and fish 
products, in domestic or foreign markets, or 
both, through consumer education, research, 
and other marketing and promotion activities. 

(4) Consumer education and other marketing 
and promotion activities carried out by a coun-
cil under a marketing and promotion plan and 
amendments to such plan may not contain ref-
erences to any private brand or trade name and 
shall avoid the use of deceptive acts or practices 
in promoting fish or fish products or with re-
spect to the quality, value, or use of any com-
peting product or group of products. 

(b) Authority of a council 

A council may— 
(1) sue and be sued; 
(2) enter into contracts; 
(3) employ and determine the salary of an 

executive director who may, with the approval 
of the council, employ and determine the sal-
ary of such additional staff as may be nec-
essary; 

(4) collaborate with other councils and with 
the National Council in establishing and im-
plementing a national marketing and pro-
motion plan for one or more species of fish or 
fish products; and 

(5) establish a reserve fund from monies col-
lected and received under section 4012 of this 
title to permit an effective and sustained pro-
gram of research, consumer education, and 
other marketing and promotion activities re-
garding the quality and marketing of fish and 
fish products in years when production and as-
sessment income may be reduced, but the 
total reserve fund may not exceed the amount 
budgeted for the current fiscal year of oper-
ation. 

(c) Quality standards 

(1) A council may develop and submit to the 
Secretary for approval, or upon the request of a 
council the Secretary shall develop, quality 
standards for a fish or fish product described in 
accordance with section 4009(b)(3) of this title. 
Any quality standard developed under this para-
graph shall be consistent with the purposes of 
this chapter. 

(2) A quality standard developed under para-
graph (1) of this subsection may be adopted by a 
council by a majority of the members of the 
council if first approved, in a referendum con-
ducted by the council, by a majority of the sec-
tor participants of the sector concerned voting 
and the majority collectively accounted for, in 
the twelve-month period immediately preceding 
the month in which the referendum is held, not 
less than sixty-six percent of the value of the 
fish or fish products described in accordance 
with section 4009(b)(3) of this title that were 
handled by that sector during such period. 

(3) With respect to a quality standard adopted 
under paragraph (2) of this subsection, the coun-
cil shall develop and file with the Secretary an 
official identification in the form of a symbol, 
stamp, label, or seal that will be used to indi-
cate that a fish or fish product meets the qual-
ity standard at the time the official identifica-
tion is affixed to the fish or fish product, or is 

affixed to or printed on the packaging material 
of the fish or fish product. 

(4) The Secretary shall establish by regulation 
procedures for the use of an official identifica-
tion filed with the Secretary under paragraph (3) 
of this subsection. Misuse of an official identi-
fication established under this section shall con-
stitute a violation of this chapter. 

(5) Prior to issuing final regulations under 
paragraph (4) of this subsection, the Secretary 
shall— 

(A) publish the proposed regulations by such 
means as will result in wide publicity in af-
fected regions; and 

(B) provide for public comment and the op-
portunity for a public hearing. 

(6) A council may receive, investigate and re-
port to the Secretary accounts of violations of 
regulations issued under paragraph (4) of this 
subsection. 

(7) Any regulation issued under paragraph (4) 
of this subsection shall be repealed immediately 
by the Secretary upon the termination under 
section 4015 of this title of the council that de-
veloped the official identification to which the 
regulations apply. 

(8) The procedures applicable to the adoption 
and the taking effect of a quality standard de-
veloped under this subsection also apply to a 
subsequent amendment or the termination of 
such standard. 

(d) Amendment of a charter 

A council may submit to the Secretary 
amendments to the text of the council’s charter. 
Any proposed amendments to a charter shall be 
approved or disapproved in the same manner as 
the original charter was approved under section 
4009(d) and (e) of this title, with the exception of 
section 4009(d)(1)(B) of this title. 

(Pub. L. 99–659, title II, § 211, Nov. 14, 1986, 100 
Stat. 3724.) 

§ 4011. Functions and powers of Secretary 

(a) Duties of the Secretary 

In addition to the duties prescribed under sec-
tion 4009 of this title, the Secretary shall— 

(1) review, for consistency with the provi-
sions of this chapter and other applicable law, 
and approve or disapprove, marketing and pro-
motion plans and budgets within sixty days 
after their submission by a council; 

(2) immediately notify a council in writing 
of the disapproval of a marketing and pro-
motion plan or budget, together with reasons 
for such disapproval; 

(3) issue orders and amendments to such or-
ders that are necessary to implement quality 
standards under section 4010(c) of this title; 

(4) promulgate regulations necessary to 
carry out the purposes of this chapter; 

(5) enforce the provisions of this chapter, as 
provided under section 4016 of this title; and 

(6) make all appointments to councils in ac-
cordance with section 4009(f) of this title. 

(b) Assistance 

The Secretary may provide, on a reimbursable 
or other basis, such administrative or technical 
assistance as a council may request for purposes 
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of the initial organization and subsequent oper-
ation of the council. 

(Pub. L. 99–659, title II, § 212, Nov. 14, 1986, 100 
Stat. 3726.) 

§ 4012. Assessments 

(a) Authority 

A council shall impose and administer the col-
lection of the assessments that are necessary to 
pay for all expenses incurred by the council in 
carrying out its functions under this chapter. 

(b) Method of imposition 

(1) Assessments shall be imposed on sector 
participants in the receiving sector or the im-
porting sector, or both, as specified in an ap-
proved council charter. 

(2) An assessment on sector participants in the 
receiving sector shall be— 

(A) except for an owner of a fish processing 
vessel, in the form of a percentage of the value 
of the fish described in accordance with sec-
tion 4009(b)(3) of this title when purchased by 
such participants from fish harvesters; and 

(B) for an owner of a fish processing vessel, 
in the form of a percentage of the value of the 
fish described in accordance with section 
4009(b)(3) of this title and harvested by such a 
vessel that is no less than the value of such 
fish, if such fish had been purchased by a re-
ceiver other than an owner of such a vessel. 

(3) An assessment on sector participants in the 
importing sector shall be in the form of a per-
centage of the value, as determined for the pur-
poses of the customs laws, of the fish or fish 
products described in accordance with section 
4009(b)(3) of this title when entered, or with-
drawn from warehouse for consumption, in the 
customs territory of the United States by such 
sector participants. 

(c) Prohibition on assessment 

A council may not impose an assessment on 
any person that was not eligible to vote in the 
referendum establishing the council under sec-
tion 4009(e) of this title by reason of failure to 
meet the requirements specified under section 
4009(b)(6) of this title, unless such person, after 
the date on which such referendum is held, 
meets the requirements of section 4009(b)(6) of 
this title. 

(d) Voluntary payments 

Any person may make voluntary payments or 
in-kind contributions to a council for purposes 
of assisting the council in carrying out its func-
tions. 

(e) Deposit of funds 

All funds collected or received by a council 
under this section shall be deposited by the 
council in an appropriate account in the name of 
the council specified in its charter. Funds eligi-
ble to be collected or received by a council shall 
be limited to those authorized under this sec-
tion. 

(f) Information 

(1) Sector participants shall make available to 
the Secretary such information and data as is 
necessary for the effectuation, administration 

or enforcement of this chapter or any order or 
regulation issued pursuant to this chapter. Ex-
cept as provided in paragraphs (2) and (3) of this 
subsection, any information obtained in carry-
ing out this subsection shall be kept confiden-
tial by all officers and employees of the Depart-
ment of Commerce, independent accountants 
and other persons who have access to such infor-
mation. 

(2) If the Secretary or an employee of the 
United States Government is a party to a suit or 
administrative action involving an assessment, 
order, or regulation issued under this chapter, 
the Secretary may disclose information ob-
tained under paragraph (1) of this subsection to 
the extent allowed by the judicial or administra-
tive officer presiding over such suit or action. 

(3) This subsection shall not prohibit— 
(A) the issuance of general or statistical 

statements based upon reports of a number of 
persons subject to the provisions of this chap-
ter which do not identify the information fur-
nished by any person; or 

(B) the publication by direction of the Sec-
retary of the name of any person violating a 
requirement relating to an assessment im-
posed under subsection (a) of this section or to 
quality standards implemented by the Sec-
retary under section 4010(c) of this title, and a 
statement of the particular provisions of the 
requirement violated by such person. 

(4) Any individual who is required to keep in-
formation confidential under this subsection 
and who knowingly violates this subsection 
shall, upon conviction, be— 

(A) subject to a fine of not more than $1,000 
or to imprisonment for not more than one 
year, or both; and 

(B) removed from office if an officer or em-
ployee of a council or the Department of Com-
merce. 

(Pub. L. 99–659, title II, § 213, Nov. 14, 1986, 100 
Stat. 3727.) 

§ 4013. Petitions 

(a) Filing of petition 

Any person subject to assessment under sec-
tion 4012 of this title may file a written petition 
with the Secretary alleging that— 

(1) the assessment, 
(2) the plan approved under section 4011(a)(1) 

of this title on which the assessment is based, 
or 

(3) any obligation imposed under the plan, 

is not in accordance with law and requesting the 
Secretary to modify or take other appropriate 
action regarding the assessment or plan. 

(b) Form of petition 

Any such petition shall be in writing and filed 
within the period prescribed by the Secretary. A 
person who files a petition under this section 
shall be given an opportunity for a hearing re-
garding the petition in accordance with regula-
tions issued by the Secretary. After such a hear-
ing, or if no hearing is requested, after consider-
ation of all documentation and other evidence, 
the Secretary shall make a ruling upon such pe-
tition. 
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(Pub. L. 99–659, title II, § 214, Nov. 14, 1986, 100 
Stat. 3728.) 

§ 4014. Refunds 

Notwithstanding any other provision of this 
chapter, any person who pays an assessment 
under this chapter may demand and shall 
promptly receive from the council a refund of 
such assessment. A demand for refund must be 
made in accordance with the procedures, and 
within such time, as shall be prescribed by the 
council and approved by the Secretary. Proce-
dures to provide such a refund shall be estab-
lished before any such assessment may be col-
lected. Such procedures shall allow any person 
to request a refund for not less than ninety days 
from such collection, and provide that any such 
refund shall be made within sixty days after de-
mand for such refund is made. 

(Pub. L. 99–659, title II, § 215, Nov. 14, 1986, 100 
Stat. 3728.) 

§ 4015. Termination of a council 

(a) Petition for termination 

(1) A petition to terminate a council may be 
filed with the Secretary by no less than three 
sector participants in any one sector. Any peti-
tion filed under this subsection shall be accom-
panied by a written document explaining the 
reasons for such petition. 

(2) If the Secretary determines that a petition 
filed under paragraph (1) of this subsection is ac-
companied by the signatures, or corporate cer-
tifications, as the case may be, of no less than 
three sector participants in a sector referred to 
in paragraph (1) of this subsection who collec-
tively accounted for, in the twelve-month period 
immediately preceding the month in which such 
petition was filed, not less than 20 percent of the 
value of the fish or fish products described in ac-
cordance with section 4009(b)(3) of this title that 
were handled by that sector during such period, 
the Secretary, within 90 days after such deter-
mination, shall conduct a referendum for termi-
nation of the council among all sector partici-
pants in that sector. 

(3) Not less than 30 days prior to holding a ref-
erendum under this subsection, the Secretary 
shall publish a notice of such referendum, in-
cluding the document explaining the reasons for 
the petition filed under paragraph (1) of this 
subsection and any other relevant information 
the Secretary considers appropriate. 

(4) If the referendum votes which are cast in 
favor of terminating the council constitute a 
majority of the sector participants voting and 
the majority, in the period referred to in para-
graph (2) of this subsection, collectively ac-
counted for not less than sixty-six percent of the 
value of such fish and fish products that were 
handled during such period by a sector referred 
to in paragraph (1) of this subsection, the Sec-
retary shall by order terminate the council ef-
fective as of a date by which the affairs of the 
council may be concluded on an orderly basis. 

(5) The Secretary initially shall pay all costs 
of a referendum conducted under this sub-
section. Prior to conducting such a referendum, 
the Secretary shall require petitioners to post a 
bond or other security acceptable to the Sec-

retary in an amount which the Secretary deter-
mines to be sufficient to pay any expenses in-
curred for the conduct of such referendum. 

(6)(A) If a referendum conducted under this 
subsection fails to result in the termination of 
the council, the Secretary shall immediately re-
cover the amount of the bond posted by peti-
tioners under paragraph (5) of this subsection. 

(B) If a referendum conducted under this sub-
section results in the termination of the coun-
cil, the Secretary shall recover the expenses in-
curred for the conduct of the referendum from 
the account established by the council under 
section 4012(e) of this title. If the amount re-
maining in such account is insufficient for the 
Secretary to recover all expenses incurred for 
the conduct of the referendum, the Secretary 
shall recover the balance of such expenses from 
the petitioners that posted a bond under para-
graph (5) of this subsection. 

(b) Payment of remaining funds 

If a council is terminated under subsection (a) 
of this section, the Secretary, after recovering 
all expenses incurred for the conduct of the ref-
erendum under subsection (a) of this section, 
shall take such action as is necessary and prac-
ticable to ensure that moneys remaining in the 
account established by the council under section 
4012(e) of this title are paid on a prorated basis 
to the sector participants from whom those 
moneys were collected under section 4012 of this 
title. 

(Pub. L. 99–659, title II, § 216, Nov. 14, 1986, 100 
Stat. 3728.) 

§ 4016. Enforcement 

(a) Authority 

(1) The district courts of the United States 
shall have jurisdiction specifically to enforce 
and to prevent and restrain any person from vio-
lating any assessment, order or regulation made 
or issued under this chapter. 

(2)(A) If a council has reason to believe that a 
person subject to an assessment, order or regula-
tion made or issued under this chapter is violat-
ing such assessment, order or regulation, it may 
refer the matter to the Secretary. 

(B) Except as provided in subparagraphs (C) or 
(D) of this paragraph, any civil action author-
ized to be brought under this subsection, when 
referred by a council under subparagraph (A) of 
this paragraph, shall be referred to the Attorney 
General for appropriate action. 

(C) If the Secretary believes that the adminis-
tration and enforcement of the provisions of this 
chapter would be adequately served by taking 
administrative action under subsection (b) of 
this section or by providing written notice or 
warning to any person committing a violation of 
this chapter, the Secretary is not required to 
refer such violation to the Attorney General. 

(D) Whenever a matter has been referred by a 
council under subparagraph (A) of this para-
graph and the Secretary or the Attorney Gen-
eral fails within 60 days of such referral to take 
appropriate action, the council may, upon filing 
notice with the Secretary or Attorney General, 
as appropriate, and other interested parties, 
bring an action in its own name. 
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(b) Recovery of costs 

(1)(A) When a council brings an action under 
subsection (a)(2) of this section, the council may 
recover costs of litigation and, where the action 
is brought to collect an unpaid assessment, in-
terest from the date the amount became due and 
payable. 

(B) Any person who violates any provision of 
an order (including a cease and desist order pre-
viously issued under this paragraph) or regula-
tion issued by the Secretary under this chapter, 
or who fails or refuses to pay, collect, or remit 
any assessment required under this chapter, 
may be assessed a civil penalty by the Secretary 
of not less than $500 nor more than $5,000 for 
each such violation. Each violation shall be a 
separate offense. In addition to, or in lieu of, a 
civil penalty under this subparagraph, the Sec-
retary may issue an order requiring such person 
to cease and desist from continuing such viola-
tion. 

(C) No penalty shall be assessed, or cease and 
desist order issued, under this paragraph unless 
the affected person is given notice and oppor-
tunity for a hearing before the Secretary with 
respect to such violation. 

(D) Any order of the Secretary under this 
paragraph assessing a penalty or imposing a 
cease and desist order shall be final and conclu-
sive, unless the affected person files an appeal 
from the Secretary’s order with the appropriate 
United States court of appeals. 

(2)(A) Any person against whom a violation is 
found under paragraph (1) of this subsection may 
obtain review of such action in the United 
States court of appeals for the circuit in which 
such person resides or has his place of business, 
or in the United States Court of Appeals for the 
District of Columbia Circuit, by filing a notice 
of appeal in such court within thirty days after 
the date of such order and by simultaneously 
sending a copy of such notice by certified mail 
to the Secretary. 

(B) The Secretary shall promptly file in the 
court a certified copy of the record upon which 
such violation was found. 

(C) The findings of the Secretary shall be set 
aside only if found to be unsupported by sub-
stantial evidence or not in accordance with law. 

(3)(A) If any person fails to pay a civil penalty 
under this subsection after it has become final, 
the Secretary shall refer the matter to the At-
torney General. 

(B) The Attorney General shall institute ap-
propriate action to recover the amount assessed 
under this subsection in a district court of the 
United States. 

(C) If, within sixty days after such referral, 
the Attorney General fails to institute such ap-
propriate action, the council to whose programs 
the assessment, order or regulation relates may 
institute an action in its own name. 

(Pub. L. 99–659, title II, § 217, Nov. 14, 1986, 100 
Stat. 3730.) 

§ 4017. Investigations 

(a) Authority to make investigations 

The Secretary may make such investigations 
as the Secretary determines necessary to— 

(1) carry out the Secretary’s responsibilities 
under this chapter; and 

(2) determine whether any person has en-
gaged in any act or practice which constitutes 
a violation of the provisions of this chapter. 

(b) Oaths and affirmations 

For the purpose of investigations under sub-
section (a) of this section, the Secretary may 
administer oaths and affirmations, subpoena 
witnesses, compel their attendance, take evi-
dence, and require the production of any books, 
papers, and documents which are relevant to the 
inquiry. The attendance of such witnesses and 
the production of any such records may be re-
quired from any place in the United States. 

(c) Court orders 

In case of contumacy or refusal to obey a sub-
poena issued under this section by any person, 
the Secretary may invoke the aid of any court 
of the United States within the jurisdiction of 
which such investigation or proceeding is car-
ried on, or where such person resides or has his 
business, to require the attendance and testi-
mony of witnesses and the production of books, 
papers, and documents. Such court may issue an 
order requiring such person to appear before the 
Secretary to produce records or to give testi-
mony relating to the matter under investiga-
tion. 

(Pub. L. 99–659, title II, § 218, Nov. 14, 1986, 100 
Stat. 3731.) 
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§ 4101. Congressional statement of purposes 

The purposes of this chapter are— 
(1) to promote and encourage State activi-

ties in support of the management of inter-
jurisdictional fishery resources; 

(2) to promote and encourage management 
of interjurisdictional fishery resources 
throughout their range; and 

(3) to promote and encourage research in 
preparation for the implementation of the use 
of ecosystems and interspecies approaches to 
the conservation and management of inter-
jurisdictional fishery resources throughout 
their range. 

(Pub. L. 99–659, title III, § 302, Nov. 14, 1986, 100 
Stat. 3732; Pub. L. 107–372, title III, § 302(b), Dec. 
19, 2002, 116 Stat. 3095.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 
‘‘this title’’, meaning title III of Pub. L. 99–659, Nov. 14, 
1986, 100 Stat. 3731, which is classified principally to 
this chapter. For complete classification of title III to 
the Code, see Short Title note set out below and Tables. 

AMENDMENTS 

2002—Par. (3). Pub. L. 107–372 added par. (3). 

EFFECTIVE DATE 

Pub. L. 99–659, title III, § 310, Nov. 14, 1986, 100 Stat. 
3736, provided that: ‘‘This title [enacting this chapter 
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