
IN THE DISTRICT COURT OF THE UNITED STATES FOR THE

MIDDLE DISTRICT OF ALABAMA, SOUTHERN DIVISION

RITA SHAE WOODHAM, )
)

Plaintiff, )
) CIVIL ACTION NO.

v. )     1:08cv207-MHT
)  (WO)   

WAL-MART STORES EAST, L.P. )
and RAY COOTS, )

)
Defendants. )

OPINION AND ORDER

In this slip-and-fall case, plaintiff Rita Shae

Woodham charged defendants Wal-Mart Stores East, L.P. and

Ray Coots with state-law negligence, recklessness, and

wantonness claims.  Wal-Mart removed this case from state

to federal court based on diversity-of-citizenship

jurisdiction.  28 U.S.C. §§ 1332, 1441.  This lawsuit is

now before the court on Woodham’s motion to remand and on

Wal-Mart’s objection to the court’s allowing Woodham to

amend the complaint after removal.
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I.  MOTION TO REMAND

At the time of removal, the defendants were Wal-Mart

and Coots.  In its notice of removal, Wal-Mart alleged

that, although Woodham and Coots are both Alabama

citizens, complete diversity of citizenship was still

present because Woodham had fraudulently joined Coots as

a defendant.  The court agrees with Woodham, however,

that there has been neither fraudulent joinder, Coker v.

Amoco Oil Co., 709 F.2d 1433, 1440 (11th Cir. 1983);

Cabalceta v. Standard Fruit Co., 883 F.2d 1553, 1561

(11th Cir. 1989), nor fraudulent misjoinder, Tapscott v.

MS Dealer Service Corp., 77 F.3d 1353, 1360 (11th Cir.

1996).  Even in the absence of the amendment to Woodham’s

complaint, Coots was not fraudulently joined; the initial

complaint asserted colorable claims against Coots.

Woodham’s motion to remand should be granted.

II.  OBJECTION TO ALLOWANCE OF AMENDMENT

In its opposition to remand, Wal-Mart also contends
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that, because the initial complaint did not assert

colorable claims against Coots, this court’s allowance of

an amended complaint after removal essentially added

Coots as a valid party for the first time, and that the

allowance was in violation of 28 U.S.C. § 1447(e).

Under  § 1447(e), a district court has discretion in

deciding whether to permit joinder of a diversity-

destroying defendant.  This subsection provides:

"If after removal the plaintiff seeks to
join additional defendants whose joinder
would destroy subject matter jurisdiction,
the court may deny joinder, or permit
joinder and remand the action to State
court." 

28 U.S.C. § 1447(e).

In determining whether joinder is appropriate under

§ 1447(e), the court balances the equities involved.

Tillman v. CSX Transp., Inc., 929 F.2d 1023, 1029 (5th

Cir.), cert. denied,  502 U.S. 859 (1991); Hensgens v.

Deere & Co., 833 F.2d 1179, 1182 (5th Cir. 1987), cert.

denied, 493 U.S. 851 (1989).  "[T]he court should

consider the extent to which the purpose of the amendment
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is to defeat federal jurisdiction, whether plaintiff has

been dilatory in asking for amendment, whether plaintiff

will be significantly injured if amendment is not

allowed, and any other factors bearing on the equities."

Hensgens, 833 F.2d at 1182. 

Applying the considerations articulated in Tillman

and Hensgens, the court concludes that, assuming Coots

was not a proper party before remand, he was properly

added as defendant after remand.  It appears that

Woodham desires to pursue proper claims against Coots.

There is no credible evidence that Woodham seeks to add

Coots to defeat federal jurisdiction or that Woodham has

been dilatory in pursuing Coots.  It also appears that it

would be in the best interest of all parties if the

claims against Coots and Wal-Mart were tried by the same

factfinder.  Wal-Marts’s objection to allowance of

amendment should be overruled.

Accordingly, it is the ORDER, JUDGMENT, and DECREE of

the court as follows:
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(1) Defendant Wal-Mart Stores East, L.P.’s objection

to allowance of amendment (doc. no. 27) is

overruled.

(2) Plaintiff Rita Shae Woodham’s motion to remand

(doc. no. 23) is granted;

(3) This lawsuit is remanded to the Circuit Court of

Coffee County, Alabama pursuant to 28 U.S.C.

§ 1447(c).

It is further ORDERED that, because defendant Wal-

Mart Stores East, L.P., had an objectively reasonable

basis for seeking remand, see Martin v. Franklin Capital

Corp., 546 U.S. 132, 136 (2005), plaintiff Woodham’s

motion for fees (doc. no. 23) is denied. 

All other pending motions are left for resolution by

the state court after remand.

The clerk of the court is DIRECTED to take

appropriate steps to effect the remand.

DONE, this the 2nd day of May, 2008.

   /s/ Myron H. Thompson    
UNITED STATES DISTRICT JUDGE
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