
IN THE UNITED STATES DISTRICT COURT FOR

THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION

BETTY ANN BURKS, et al., )

)

Plaintiffs, )

)

v. ) CASE NO. 2:06-cv-1081-MEF

)

EQUITY GROUP-EUFAULA ) (WO - Recommended for Publication)

DIVISION, LLC, )

)

Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiffs have brought this collective action pursuant to the Fair Labor Standards Act

(“FLSA”), 29 U.S.C. §§ 201-219, alleging that their employer, Equity Group-Eufaula

Division, LLC (“Equity”), violated the FLSA by failing to pay them for compensable hourly

wages and overtime.  Currently before this Court is Equity’s Motion for Summary Judgment

(Doc. # 83), filed May 30, 2008.  After reviewing the submissions of the parties in

connection with the motions, this Court finds that Equity’s motion is due to be GRANTED

IN PART AND DENIED IN PART.

I.  JURISDICTION AND VENUE

The Court exercises subject matter jurisdiction over Plaintiff’s claims pursuant to 28

U.S.C. § 1331 (federal question) and 29 U.S.C. § 216(b) (FLSA). The parties contest neither

personal jurisdiction nor venue, and the Court finds an adequate factual basis for each.

II.  SUMMARY JUDGMENT STANDARD

Under Rule 56(c) of the Federal Rules of Civil Procedure, summary judgment is
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appropriate “if the pleadings, depositions, answers to interrogatories, and admissions on file,

together with the affidavits, if any, show that there is no genuine issue as to any material fact

and that the moving party is entitled to a judgment as a matter of law.”  Fed. R. Civ. P. 56(c).

“An issue of fact is ‘genuine’ if the record as a whole could lead a reasonable trier of fact to

find for the nonmoving party.   An issue is ‘material’ if it might affect the outcome of the

case under the governing law.” Redwing Carriers, Inc. v. Saraland Apartments, 94 F.3d

1489, 1496 (11th Cir. 1996) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248

(1986)).  “A genuine issue of material fact does not exist unless there is sufficient evidence

favoring the nonmoving party for a reasonable jury to return a verdict in its favor.”  Chapman

v. AI Transp., 229 F.3d 1012, 1023 (11th Cir. 2000) (en banc) (quoting Haves v. City of

Miami, 52 F.3d 918, 921 (11th Cir. 1995) (internal quotation marks and citations omitted)).

The party seeking summary judgment “always bears the initial responsibility of

informing the district court of the basis for its motion, and identifying those portions of ‘the

pleadings, depositions, answers to interrogatories, and admissions on file, together with the

affidavits, if any,’ which it believes demonstrate the absence of a genuine issue of material

fact.”  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  The movant can meet this burden

by presenting evidence showing there is no dispute of material fact, or by showing the

nonmoving party has failed to present evidence in support of some element of its case on

which it bears the ultimate burden of proof.  Id. at 322-23.

Once the moving party has met its burden, Rule 56(e) “requires the nonmoving party

Case 2:06-cv-01081-MEF-TFM   Document 109   Filed 08/07/08   Page 2 of 24



3

to go beyond the pleadings and by [its] own affidavits, or by the ‘depositions, answers to

interrogatories, and admissions on file,’ designate ‘specific facts showing that there is a

genuine issue for trial.’”  Id. at 324.  To avoid summary judgment, the nonmoving party

“must do more than simply show that there is some metaphysical doubt as to the material

facts.”  Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).  On the

other hand, a court ruling on a motion for summary judgment must believe the evidence of

the nonmovant and must draw all justifiable inferences from the evidence in the nonmoving

party’s favor.  See, e.g., Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986);

McCormick v. City of Fort Lauderdale, 333 F.3d 1234, 1243 (11th Cir. 2003) (the evidence

and all reasonable inferences from the evidence must be viewed in the light most favorable

to the nonmovant).  After the nonmoving party has responded to the motion for summary

judgment, the court must grant summary judgment if there is no genuine issue of material

fact and the moving party is entitled to judgment as a matter of law.  See Fed. R. Civ. P.

56(c).

III.  FACTS AND PROCEDURAL HISTORY

The Court has carefully considered all deposition excerpts and documents submitted

in support of and in opposition to the motions.  The submissions of the parties, viewed in the

light most favorable to the non-moving party, establish the following relevant facts:

Plaintiffs are employees at a poultry processing facility owned by Equity.  Equity

purchased the facility effective March 12, 2004 from Charoen Pokphand (USA), Inc. (“CP”).
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The production facility is comprised of two separate processing plants—the fresh plant and

the further processing plant.  Live chickens arrive at the fresh plant and are slaughtered in

the first processing (“evisceration”) department where the slaughtered birds are defeathered,

trimmed, eviscerated and inspected.  The chickens then proceed to the second processing

(“debone”) department where the carcasses are skinned, deboned and reduced to various cuts.

The majority of the deboned chicken is then shipped to other facilities for additional

processing, but the remainder is delivered to the further processing plant where it is cooked

and otherwise processed as specified by the customer.  Plaintiffs in this litigation are all

employed in Equity’s fresh plant in the evisceration and debone departments.

A. Collective Bargaining Agreements

Plaintiffs are employed and paid pursuant to a collective bargaining agreement

(“CBA”) negotiated on their behalf by the Retail, Wholesale and Department Store Union

(“RWDSU”).  Two CBAs cover the time period relevant to this litigation—one covering

March 1, 2004 to March 1, 2008 (“2004 CBA”) and the second covering March 1, 2008 to

March 1, 2011 (“2008 CBA”).  Regarding compensation for hours worked, the 2004 CBA

provides:

12.5 Line Time

A.  All employees will be paid according to the hours of work indicated by the

Master Line Time Card.

The 2008 CBA incorporates a new provision that provided additional compensation for

clothes changing and cleaning time:
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12.5 Line Time

A.  All employees will be paid according to the hours of work indicated by the

Master Line Time Card.

B.  All employees shall be paid an additional 3 minutes per day, at their regular

rate, for clothes changing and cleaning time, in addition to any pay for hours

worked.  Such payment shall be paid at the employee’s normal hourly rate.

In addition, both the 2004 and 2008 CBAs contain the following provision related to meal

and rest periods:

13.2 Meal/Rest Periods

A.  Employees will receive two (2) thirty (30) minute non-paid meal/rest

breaks each full work day.  In addition, where an employee is required to work

more than 9 hours in any workday, except in the case of equipment or

mechanical malfunctions or circumstances beyond the control of the Company,

the employee shall be entitled to an additional 10 minute paid break to be

scheduled by the Company, or to be paid for such break if not granted.

B. Compensation

As noted above, Plaintiffs are paid according to the master line time card.  The master

card system reflects the scheduled start time for production at the beginning of each shift and

the time when production ends at the end of each shift.  Plaintiffs are paid for the time (less

two thirty-minute breaks) beginning at the scheduled start time, when the master card is

swiped, to the end of their shift, when the last bird to be processed passes the final work

station and the master card is swiped again.  Any hours worked before or after the scheduled

line or master card time are recorded by the employee’s supervisor, and the employee’s time

record is adjusted for pay purposes.
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C. Work Clothes and Other Equipment

Plaintiffs in both the evisceration and debone departments are required to wear the

following clothes while they are engaged in their work on the production line: smock, boots

or shoe covers, gloves, hairnet and/or beardnet, and ear protection.  Employees in the debone

department are also required to wear arm guards and steel mesh gloves, and they are issued

knives.  The knives and steel mesh gloves are distributed at the production line, and are

cleaned and maintained by Equity.

Plaintiffs are permitted to don many of these items, including their boots or shoe

covers, hairnet, beardnet, gloves, and earplugs outside of the production area.  They may also

wear these items outside of the plant and can don these items at home.  However, Plaintiffs

are required to don their smock and certain other sanitary garments inside the production

area.  

D. The Work Day

The day shift in the fresh plant begins at 5:50 a.m.  The evisceration department starts

work at 6:00 a.m., and the debone department starts at 7:30 a.m. All employees work nine

hour shifts, which time includes two unpaid thirty-minute breaks for every employee.  Night

shift employees walk-on to their work stations as soon as they are ready to relieve the first

shift employees in the evisceration department.  However, because of Equity’s need to

maintain control over the knives and the steel mesh gloves, work is stopped in the debone

department for approximately three to five minutes between shifts.
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When Plaintiffs arrive at the beginning of their shift, they “swipe in” at a time clock

for attendance purposes only.  Plaintiffs are not paid based on when they arrive at work; as

noted above, they are paid according to the master line time card and the scheduled start time

for the production line.  Plaintiffs then walk to the company’s supply room to obtain new

sanitary smocks.  Employees in the debone department also obtain an arm guard.  Plaintiffs

also obtain from their locker the required gloves, aprons, sleeves, and boots.  Plaintiffs carry

all of these items to the production room.  Plaintiffs are then required to sanitize and don all

of these items prior to taking their position on the production line.  Once Plaintiffs reach their

position on the line, they wait for the chickens to reach their position.  Plaintiffs are not paid

for any of the sanitizing or donning time.

Equity requires all employees to take two thirty-minute “meal/rest periods” during

each shift.  During the unpaid break period, Plaintiffs are required to doff and sanitize their

equipment prior to leaving the production room, then resanitize and don the equipment upon

their return from break.  Because the donning/doffing and cleaning/sanitizing occurs during

Plaintiffs’ thirty minute break-time, Plaintiffs are not compensated for these activities, and

Equity does not count this time towards Plaintiffs’ hours worked.

At the end of their shifts, Plaintiffs are required to again sanitize and doff the

equipment.  Plaintiffs then carry these items out of the production room, deposit their smocks

in the laundry bin, and store their reusable items in their locker to use the next workday.

Plaintiffs then “swipe out” as they leave the plant.
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In all, Plaintiffs are required to sanitize, and then either don or doff, their smock,

gloves, aprons, sleeves, and boots six times each day without compensation.  Plaintiffs are

also required to take two thirty-minute “meal/rest breaks” over the course of a nine-hour

workday.  Plaintiffs are paid for eight hours of work each day, excluding any overtime.

IV.  DISCUSSION

A. Legal Framework of the FLSA

The FLSA makes it unlawful for an employer to “employ” someone who is an

employee for a workweek longer than forty hours unless the employee receives compensation

for “employment” in excess of forty hours at a rate of at least one and one-half times the

regular hourly wage.  See 29 U.S.C. §§ 207(a)(1), 215(a)(2).  The FLSA further defines

“employ” as “to suffer or permit to work.”  29 U.S.C. § 203(g).  The statute does not contain

a definition of “work.”

The Supreme Court has interpreted “work” or “employment” as “physical or mental

exertion (whether burdensome or not) controlled or required by the employer and pursued

necessarily and primarily for the benefit of the employer and his business.”  IBP, Inc. v.

Alvarez, 546 U.S. 21, 25 (2005).  Whether time is spent predominantly for the employer’s

benefit or for the employee’s is a question dependent upon all the circumstances of the case.

 See Armour & Co. v. Wantock, 323 U.S. 126, 133 (1944).

The Supreme Court has also stated that “the ‘workday’ is generally defined as ‘the

period between the commencement and completion on the same workday of an employee’s
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principal activity or activities.’”  Alvarez, 546 U.S. at 29 (quoting 29 C.F.R. § 790.6(b)).

This concept is known as the “continuous workday rule.”  Id.  Moreover, 

the term principal activity or activities in Section 4 [of the Portal-to-Portal Act]

embraces all activities which are an integral and indispensable part of the

principal activities . . . . Thus, under Steiner, activities, such as the donning

and doffing of specialized protective gear, that are performed either before or

after the regular work shift, on or off the production line, are compensable

under the portal-to-portal provisions of the Fair Labor Standards Act if those

activities are an integral and indispensable part of the principal activities for

which covered workmen are employed and are not specifically excluded by

Section 4(a)(1).

Id. at 29-30 (internal quotation marks omitted).

In addition, as noted in the quotation above, while the FLSA does not provide

definitions for “work” or “employment,” it has carved out certain exclusions from these

terms.  Section 4(a)(1) of the FLSA (codified at 29 U.S.C. § 254) provides that  no employer

can be liable under FLSA for failing to compensate for:

(1) walking, riding, or traveling to and from the actual place of

performance of the principal activity or activities which such

employee is employed to perform, and

(2) activities which are preliminary to or postliminary to said

principal activity or activities,

which occur either prior to the time on any particular workday at which such

employee commences, or subsequent to the time on any particular workday at

which he ceases, such principal activity or activities.

29 U.S.C. § 254(a).   Furthermore, 29 U.S.C. § 203(o) excludes from “hours worked” any

time spent “changing clothes or washing at the beginning or end of each workday which was

excluded from measured working time during the week involved by the express terms of or
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by custom or practice under a bona fide collective-bargaining agreement applicable to the

particular employee.”

By their express terms §§ 203(o) and 254(a) do not apply to activities that occur

during the continuous workday.  See 29 U.S.C. § 203(o) (excluding time spent changing

clothes or washing “at the beginning or end of each workday”), § 254(a) (limiting exclusion

to activities “prior to the time on any particular workday at which such employee

commences, or subsequent to the time on any particular workday at which he ceases, such

principal activity or activities”); see also Alvarez, 546 U.S. at 37 (holding that walking time

performed after an employee performs the first principal activity and before the end of the

last principal activity is not excluded by § 254(a)).

With these legal principles in mind, the Court will analyze the particular activities in

dispute in this case.

B. Pre-shift and Post-shift Activities

As discussed above, pursuant to the express terms of the FLSA and binding Supreme

Court precedent, the workday begins when the employee performs the first principal activity,

and it ends after he completes the last principal activity.  Equity argues that it is entitled to

summary judgment on Plaintiffs’ claims that they are entitled to compensation for pre-shift

and post-shift donning, doffing, and sanitizing activities.  Equity claims that these activities

are expressly excluded from “hours worked” under § 203(o).

Section 203(o) excludes from “hours worked” (1) time spent changing clothes or
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washing (2) that occurs at the beginning or end of each work day (3) excluded from

measured working time (4) by the express terms of, or by custom or practice under a bona

fide collective-bargaining agreement (5) applicable to the particular employee.  The only

issues that are in dispute for pre- and post-shift activities are whether the cleaning and

sanitizing activities Plaintiffs are required to perform fall within the “washing” exclusion

under § 203(o), whether any of the pre- and post-shift activities are being excluded from

hours worked by the express terms of, or by custom or practice under a bona fide collective-

bargaining agreement, and whether any of these activities constitute “principal activities”

within the definition of § 254(a).

1. Section 203(o)

a. Cleaning and Sanitizing Activities

In Anderson v. Cagle’s, Inc., 488 F.3d 945 (11th Cir. 2007), the Eleventh Circuit

decided a case involving the scope of § 203(o) in the context of certain pre- and post-shift

clothes changing activities in a poultry processing facility very similar to the one involved

in this case.  In Anderson, plaintiffs were employees at a poultry processing facility paid

according to a line-time method that calculated compensable time based on when the chicken

to be processed reaches the production line.  Id. at 949.  The Anderson plaintiffs, like

Plaintiffs in this case, were required to don prior to the beginning of their shift, and doff after

the end of their shift, various articles of protective clothing, including smocks, hair/beard

nets, gloves, and hearing protection.  Id.
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The Circuit held that all of the articles of protective clothing that the plaintiffs in

Anderson were required to wear fell within § 203(o)’s exclusion from the definition of

“hours worked” of time spent “changing clothes.”  Id. at 955-58.  Equity argues that

Anderson implicitly included within its analysis the cleaning and sanitizing activities that

Plaintiffs are arguing do not fit within § 203(o).  However, the Circuit did not address any

cleaning or sanitizing activities in its opinion.  Indeed, Anderson did not even list cleaning

or sanitizing the protective clothing as an activity the plaintiffs were required to perform, and

did not address in any way the meaning of “washing” in § 203(o).  See id. at 949, 955-58.

Accordingly, Anderson can not serve as authority on whether the cleaning and sanitizing

activities in this case are properly excluded from hours worked as “washing” activities under

§ 203(o).

Plaintiffs argue that “washing” in the context of § 203(o) is limited to washing of

one’s own body (i.e., showering or hand-washing).  Equity argues that “washing” includes

cleaning and sanitizing the clothing an employee is required to wear.  The Eleventh Circuit

in Anderson, in interpreting § 203(o)’s “changing clothes” provision, utilized a “plain

meaning” analysis based on the words’ “ordinary, contemporary, common meaning.”

Anderson, 4488 F.3d at 955.  The Circuit used the dictionary definition of the words

“changing” and “clothes” to reach its conclusion that the protective gear at issue was

excluded under § 203(o).  However, such an analysis is less useful in this case because the

dispute is not about the meaning of the word “washing” but rather the unidentified objects
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of which the washing is excludable from hours worked.  Anything can be “washed,” but

clearly the drafters of § 203(o) did not intend any washing or cleaning activity to be

excluded, or employees could be required to wash, clean, scrub, and sanitize any property of

the employer without compensation under the FLSA.  Therefore, this Court concludes that

the term “washing” as used in § 203(o) is ambiguous.

Equity has cited cases purportedly in support of its argument that “washing” includes

cleaning and sanitizing protective clothing.  In Anderson v. Pilgrim’s Pride Corp., 147 F.

Supp. 2d 556, 564-65 (E.D. Tex. 2001), the only relevant opinion cited by Equity, the court

held that time spent “changing and cleaning sanitary clothing” was properly excluded under

§ 203(o) pursuant to a custom or practice under a collective bargaining agreement.  However,

this case is not particularly helpful since its analysis was entirely devoted to whether a

custom or practice existed and appears to have taken for granted that cleaning sanitary

clothing qualified as “washing” under § 203(o).

On the other hand, two circuit courts of appeals have held that cleaning and sanitizing

protective clothing are compensable under the FLSA.  In Alvarez v. IBP, Inc., 339 F.3d 894,

902-05 (9th Cir. 2003), aff’d on other grounds, 546 U.S. 21 (2005), the Ninth Circuit held

that donning, doffing, washing, and retrieving of protective gear is compensable work under

the FLSA, and not excluded by § 203(o).  However, while the court did discuss the meaning

of “changing clothes” under § 203(o), the Ninth Circuit did not specifically address the

meaning of “washing” within that section.  This Court is also mindful of the fact that the
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Eleventh Circuit squarely disagreed with the Ninth Circuit’s interpretation of “changing

clothes” in Anderson.  Furthermore, in Reich v. IBP, Inc., 38 F.3d 1123, 1126 (10th Cir.

1994), the court held that donning, doffing, and cleaning of special protective gear (which

included a mesh apron, plastic belly guard, sleeves or arm guards, wrist wraps, gloves, rubber

boots, belt, scabbard, and shin guards), was compensable as “work” under the FLSA.

However, Reich involved no discussion of § 203(o) or the meaning of “washing.”

Additionally, Plaintiffs’ position is supported by the fact that the vast majority of cases

that have specifically discussed “washing” in the context of § 203(o) have done so only in

the context of washing one’s body.  See, e.g., Steiner v. Mitchell, 350 U.S. 247, 254-55

(1956); Hoover v. Wyandotte Chemicals Corp., 455 F.2d 387, 388-89 (5th Cir. 1972);  Blum1

v. Great Lakes Carbon Corp., 418 F.2d 283, 285-86 (5th Cir. 1969); Ciemnoczolowski v. Q.

O. Ordnance Corp., 228 F.2d 929, 932 (8th Cir. 1956); Hays v. Monfort, Inc., 160 F. Supp.

2d 746, 747 (N.D. Tex. 2000); Williams v. W. R. Grace & Co., 247 F. Supp. 433, 435 (E.D.

Tenn. 1965); Nardone v. General Motors, Inc., 207 F. Supp. 336, 339-40 (D.N.J. 1962);

Laudenslager v. Globe-Union Inc., 180 F. Supp. 810, 813 (E.D. Pa. 1958); Mitchell v. Se.

Carbon Paper Co., 124 F. Supp. 525, 526-27 (N.D. Ga. 1954); Durkin v. Steiner, 111 F.

Supp. 546, 547 (M.D. Tenn. 1953).2
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Moreover, the legislative history of § 203(o) indicates that the term “washing” was

intended to be limited to cleaning the person.  See BedRoc Ltd., LLC v. United States, 541

U.S. 176, 187 n.8 (2004) (noting that legislative history is relevant to statutory construction

when statutory text is ambiguous); Rowe v. Jones, 483 F.3d 791, 796 (11th Cir. 2007)

(permissible to look to legislative history if statutory language is ambiguous).  The definition

of “hours worked” contained in § 203(o) was added in the 1949 Amendment to the FLSA.

The Conference Report on the 1949 amendment stated with respect to that definition, “[t]he

conference agreement limits this exclusion to time spent by the employee in changing clothes

and cleaning his person at the beginning or at the end of each work day.”  See H.R. Rep. No.

81-1453, reprinted in 95 Cong. Rec. H194, 14995 (daily ed. Oct. 17, 1949) (emphasis

added).

This Court therefore holds that the term “washing” as used in § 203(o) is limited to

washing one’s body and does not include the cleaning and sanitizing of protective clothing

that Plaintiffs are required to perform.  Therefore, the time Plaintiffs spend cleaning and

sanitizing their protective clothing is not properly excludable from hours worked under a

bona fide collective bargaining agreement pursuant to § 203(o).

b. Donning and Doffing Protective Clothing

With respect to the pre- and post-shift time spent donning and doffing the protective

clothing, Anderson has determined that this meets the definition in § 203(o) of time spent
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“changing clothes.”  However, Plaintiffs argue that this time is still compensable because it

does not meet the additional requirement of § 203(o) that this time has been “excluded from

measured working time . . . by the express terms of or by custom or practice under a bona

fide collective-bargaining agreement.”

Plaintiffs contend that the CBAs are silent as to compensation for this activity, which

means that donning and doffing time is not excluded by “the express terms of” the CBAs.

Furthermore, Plaintiffs argue that there is not a “custom or practice” of excluding this time

because there is no evidence that Plaintiffs ever “acquiesced” to such practice of exclusion.

The language of the CBAs in this case is very similar to the CBAs in Anderson.  Like

Plaintiffs here, the employees in Anderson were to be paid according to a “line-time method

that calculates compensable time based on when the chicken to be processed reaches the

production line.”  Anderson, 488 F.3d at 949.  The plaintiffs in Anderson argued that the

absence of negotiations related to compensation for clothes changing time when executing

the CBA meant that the CBA could not be used to create a “custom or policy” under §

203(o).  The Eleventh Circuit rejected this argument, stating, “a policy concerning

compensation (or noncompensation, as the case may be) for clothes changing, written or

unwritten, in force or effect at the time a CBA was executed satisfies § 203(o)’s requirement

of a ‘custom or practice under a bona fide’ CBA.”  Id. at 958-59.  In addition, the Circuit

noted that the plaintiffs “do not contend that they lacked notice of the relevant compensation

policy when executing the [CBAs].”  Id. at 959.
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In this case, there is no dispute that Equity had a policy in force or effect at the time

the CBAs relevant to this case were executed that Plaintiffs would not be compensated for

pre- and post-shift donning and doffing of protective clothing.  Nor is there any dispute that

Plaintiffs were aware of this policy.  Plaintiffs argue that the fact that their Chief Union

Steward had filed a lawsuit in court in 1999 challenging the legality of the noncompensation

practice demonstrates the absence of a “custom or practice.”  However, this fact only proves

that there was a policy in force or effect at that time, and that Plaintiffs had notice of the

policy.  Consequently, this Court finds that the pre- and post-shift donning and doffing of

protective clothing is properly excluded under § 203(o) pursuant to a custom or practice

under a bona fide collective bargaining agreement, and Equity is entitled to summary

judgment on this issue.

2. “Work” and the Portal-to-Portal Act

a. Principal Activities

This Court has determined that the pre- and post-shift cleaning and sanitizing

activities are not excludable from hours worked under § 203(o).  However, Equity is still

entitled to summary judgment on this issue if these activities can be excluded under 29

U.S.C. § 254(a)(2), which excludes from coverage under the FLSA all “activities which are

preliminary to or postliminary to [the principal activity or activities which the employee is

employed to perform].”  As discussed above, the term “principal activity or activities” in §

254 embraces all activities which are “integral and indispensable” to the employee’s principal
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activities.  See Alvarez, 546 U.S. at 29-30.  If, on the other hand, the cleaning and sanitizing

activities are “integral and indispensable” to Plaintiffs’ principal activities, then they are

themselves principal activities that begin the “continuous workday” and are compensable

“work” under the FLSA.  See id. at 33 (“[I]n Steiner, we made it clear that § 4 of the Portal-

to-Portal Act does not remove activities which are “integral and indispensable” to “principal

activities” from FLSA coverage precisely because such activities are themselves “principal

activities.” (internal quotation marks omitted)); see also Bonilla v. Baker Concrete Constr.,

Inc., 487 F.3d 1340, 1342 (11th Cir. 2007).

This Court must consider the following factors in order to determine whether an

activity is “integral and indispensable” to the employee’s principal activities: (1) whether the

activity is required by the employer, (2) whether the activity is necessary for the employee

to perform his or her duties, and (3) whether the activity primarily benefits the employer.

Bonilla, 487 F.3d at 1344.

There is certainly no dispute in this case that the cleaning and sanitizing activities are

required by Equity; therefore, the first factor is met.  Furthermore, Equity does not present

any argument directed towards whether the cleaning and sanitizing activities are necessary

for Plaintiffs to perform their duties, or primarily benefit the employer.  Rather, Equity

simply cites a number of cases that do not address cleaning or sanitizing clothing.3
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The evidence presented to this Court establishes that the cleaning and sanitizing

activities in this case are required by Equity because they are necessary for Plaintiffs to

perform their duties, and because they are primarily for Equity’s benefit.  Equity has

promulgated Good Manufacturing Practices (“GMP”) that state the GMPs “were established

to minimize the introduction of bacteria, contaminants, or foreign material into our

manufacturing environment and must be adhered to by all team members.”  Among the

enumerated GMPs are requirements that various articles of protective clothing must be

maintained in “clean” or “sanitary” condition.  Also, the applicable government regulations

regarding the handling of food products require employees to “conform to hygienic practices

while on duty to the extent necessary to protect against contamination of food.”  21 C.F.R.

§ 110.10(b).  That provision lists specific, non-exhaustive examples of methods to maintain

cleanliness, including:

(1) Wearing outer garments suitable to the operation in a manner that protects

against the contamination of food, food-contact surfaces, or food-packaging

materials.

. . . .

(3) Washing hands thoroughly . . . .

. . . .

(5) Maintaining gloves, if they are used in food handling, in an intact, clean,

and sanitary condition. The gloves should be of an impermeable material.

Id.; see also Davis v. Charoen Pokphand (USA), Inc., 302 F. Supp. 2d 1314, 1322 (M.D. Ala.

2004) (Thompson, J.) (citing 21 C.F.R. § 110.10(b) as evidence that donning and doffing
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activities are integral and indispensable to employees’ principal activities in poultry

processing facility).

Moreover, courts have typically found that cleaning and sanitizing protective clothing,

like the clothing involved in this case, is “integral and indispensable” to the employee’s

principal activities.  See Alvarez, 339 F.3d at 903 (washing protective clothing is “integral

and indispensable” to employees at meat processing facility); Reich, 38 F.3d at 1126

(cleaning special protective clothing was integral and indispensable to knife workers at meat

processing facility); De Asencio v. Tyson Foods, Inc., 500 F.3d 361, 363, 373 (3d Cir. 2007)

(washing work gear at chicken processing facility is work as a matter of law).

Accordingly, this Court finds that the cleaning and sanitizing activities are integral and

indispensable to Plaintiffs’ principal activities.  Therefore, these activities are compensable

under the FLSA.

b. De Minimis Doctrine

Equity’s final argument for summary judgment on Plaintiffs’ pre- and post-shift

cleaning and sanitizing activities is that they can be excluded under the de minimis doctrine.

When a claim under § 207 of the FLSA “concerns only a few seconds or minutes of work

beyond the scheduled working hours, such trifles may be disregarded.  Split-second

absurdities are not justified by the actualities of working conditions or by the policy of the

[FLSA].  It is only when an employee is required to give up a substantial measure of his time

and effort that compensable working time is involved.”  Anderson v. Mt. Clemens Pottery
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Co., 328 U.S. 680, 692 (1946); see also Dunlop v. City Elec., Inc., 527 F.2d 394, 401 (5th

Cir. 1976) (remanding case for district court to determine whether activities ordinarily

compensable under § 207 as principal activities were still properly excluded as de minimis).

When determining whether otherwise compensable time is de minimis, courts will consider

(1) the practical administrative difficulty of recording the additional time; (2) the aggregate

amount of compensable time; and (3) the regularity of the additional work.  See Lindow v.

United States, 738 F.2d 1057, 1063 (9th Cir. 1984).  Most courts have found daily periods

of approximately 10 minutes to be de minimis.  See id. at 1062.

This Court finds that summary judgment on the cleaning and sanitizing activities is

not appropriate because there is a genuine issue of material fact as to whether these activities

are properly excluded by Equity as de minimis.  The Court finds that there are genuine issues

of material fact as to: (1) the practical administrative difficulty of recording the additional

time, and (2) the aggregate amount of daily compensable time.  While there is no dispute

regarding the regularity of the work (six times per day), the disputes regarding the other two

factors are sufficient to preclude a holding on this issue at this time.

C. Meal/Rest Breaks

Equity has moved for summary judgment on Plaintiffs’ claim that they are entitled to

compensation for the two unpaid thirty-minute “meal/rest breaks” required by Equity each

shift.  Equity argues these periods are properly excluded pursuant to §§ 203(o) and 254(a).

However, by their terms these sections do not apply to activities performed during the
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continuous work day.  See 29 U.S.C. § 203(o) (limiting exclusion to activities performed “at

the beginning or end of each workday”), § 254(a) (limiting exclusion to activities prior to the

first principal activity or subsequent to the last); see also Alvarez, 546 U.S. at 37 (holding

that walking time performed after an employee performs the first principal activity and

before the end of the last principal activity is not excluded by § 254).

The Secretary of Labor has promulgated two regulations pertaining to meal and rest

periods.  The first, entitled “Rest”, states:

Rest periods of short duration, running from 5 minutes to about 20 minutes, are

common in industry. They promote the efficiency of the employee and are

customarily paid for as working time. They must be counted as hours worked.

Compensable time of rest periods may not be offset against other working time

such as compensable waiting time or on-call time.

29 C.F.R. § 785.18.  This regulation is particularly relevant, not only for what it says, but also

for what it does not say.  While the regulation states that rest periods “running from 5

minutes to about 20 minutes” are common in industry and must be counted as hours worked,

the regulation does not say that rest periods of more than 20 minutes can automatically be

excluded from hours worked.

The second regulation is entitled “Meal” and states:

Bona fide meal periods are not worktime. Bona fide meal periods do not

include coffee breaks or time for snacks. These are rest periods. The employee

must be completely relieved from duty for the purposes of eating regular

meals. Ordinarily 30 minutes or more is long enough for a bona fide meal

period. A shorter period may be long enough under special conditions. The

employee is not relieved if he is required to perform any duties, whether active

or inactive, while eating.
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Even if Plaintiffs are completely relieved from duty, there is scant authority to4

support a position that a rest period can be unpaid when it is not for the purpose of eating a

regular meal.  Almost every case that has held that a break period could be excluded from

hours worked has done so in the context of a bona fide meal period.  See, e.g., Bernard v.

IBP, Inc., 154 F.3d 259 (5th Cir. 1998); Reich v. S. New England Telecomm. Corp., 121 F.3d
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29 C.F.R. § 785.19 (emphasis added).  The first key phrase in this regulation is that the

employee must be completely relieved from duty during the meal period.  The second key

phrase is that the purpose of the meal period must be to eat a regular meal.

Courts have held entire meal breaks to be compensable under the FLSA when

employees continue to have job responsibilities during their breaks.  See Kohlheim v. Glynn

County, 915 F.2d 1473, 1477 (11th Cir. 1990) (“[T]he essential consideration in determining

whether a meal period is a bona fide meal period or a compensable rest period is whether the

employees are in fact relieved from work for the purpose of eating a regularly scheduled

meal.”); see also Reich v. S. New England Telecomm. Corp., 121 F.3d 58, 64-65 (2d Cir.

1997) (holding meal periods compensable “work” under FLSA if employees  perform duties

predominantly for the benefit of the employer); Henson v. Pulaski County Sheriff Dep’t, 6

F.3d 531, 534-35 (8th Cir. 1993) (same).

First, there is no dispute in this case that Plaintiffs are required by Equity to spend part

of their thirty-minute “meal/rest periods” doffing and sanitizing, then donning and sanitizing

their protective clothing.  Second, this Court is not convinced that two thirty minute

“meal/rest periods” in one nine-hour day are for the purpose of eating a “regularly scheduled

meal.”  Kohlheim, 915 F.2d at 1477.   Consequently, Plaintiffs’ have presented sufficient4
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58 (2d Cir. 1997); Bates v. Dep’t of Corrections, 81 F.3d 1008 (10th Cir. 1996); Henson v.

Pulaski County Sheriff Dep’t, 6 F.3d 531 (8th Cir. 1993); Alexander v. City of Chicago, 994

F.2d 333 (7th Cir. 1993); Kohlheim v. Glynn County, 915 F.2d 1473 (11th Cir. 1990);

Brennan v. Elmer's Disposal Serv., Inc., 510 F.2d 84 (9th Cir. 1975).  This Court has only

found two cases involving rest periods outside of the bona fide meal period exclusion.  One

involved a special exception pertaining to law enforcement employees.  See Lee v. Coahoma

County, 937 F.2d 220 (5th Cir. 1991) (holding that two hour rest breaks were compensable

sleep time for law enforcement employees that were subject to the exemption under §

207(k)).  The other held that Bus drivers’ “split shift periods” (time between shifts) of three

to five hours where employees were “free to do anything they chose except drink alcohol,”

knowing they would not have to commence work until a definitely specified hour had

arrived, was properly excluded from hours worked because employees could “use the time

effectively for their own purposes without restrictions.”  See United Transp. Union Local

1745 v. City of Albuquerque, 178 F.3d 1109, 1117-18 (10th Cir. 1999).

24

evidence to create a genuine issue of material fact regarding whether the two thirty-minute

“meal/rest periods” are compensable under the FLSA.  Therefore, Equity is not entitled to

summary judgment on this issue.

V.  CONCLUSION

For the reasons set forth above, it is hereby ORDERED that Defendant Equity’s

Motion for Summary Judgment (Doc. # 83) is GRANTED IN PART AND DENIED IN

PART.  Summary judgment is granted with respect to Plaintiffs’ pre-shift and post-shift

donning and doffing claims.  Summary judgment is denied in all other respects.

DONE this the 7  day of August, 2008.th

                    /s/ Mark E. Fuller                           

CHIEF UNITED STATES DISTRICT JUDGE
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