
IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA

NORTHERN DIVISION

HEATHER WATTS, )
)

Plaintiff, )
)

v. ) CIVIL ACT. NO.2:06-CV-01149-MEF
) (WO)

HOSPITALITY VENTURES, LLC, )
)

Defendant. )

ORDER

Once again the court is called upon to resolve a discovery dispute that could have

been avoided if the lawyers had talked to each other in good faith instead of using written

“communications” which, of course, is really no communication at all.  On June 29, 2007,

the court heard argument on the plaintiff’s emergency motion for protective order and

motion for sanctions (doc. # 21) and the defendant’s cross motion for sanctions. (doc. #

25).  For the reasons which follow, the motions will be denied.

After the parties filed their FED.R.CIV.P. 26 planning meeting report, the court

entered a FED.R.CIV.P.  16 scheduling order which inter alia set a discovery cut-off of

January 17, 2008.  On April 13, 2007, notwithstanding the fact that the scheduling order

permitted discovery on all matters relevant to a claim or defense, FED.R.CIV.P. 26(b)(1),

the plaintiff filed a motion requesting that the court “allow limited discovery on the issue

of jurisdiction  . . . ” The court granted this motion stating that “The parties shall be

allowed limited discovery on the issue of jurisdiction -- whether the Plaintiff is an eligible
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1In her first request for production of documents the plaintiff requested production of Personnel
files for several persons (# 1); Hotel sales, revenue, and performance documents (## 2, 3,4, 16, 20, 21);
Other EEOC charges and lawsuits (# 6); Communications between various persons (## 7, 8); Hiring and
firing decisions by the Hotel’s General Manager, Tammy Dominguez (#9); The business travel itineraries
for Roger Miller, a person whom Plaintiff interacted with while she was employed at the Hotel (#10);
Sales agreements (# 11); Marketing and bonus information (## 14, 22); The Hotel’s franchise agreement
with Marriott (# 12); and Information about Plaintiff’s performance (## 17, 18, 19).

2

employee and the Defendant an eligible employer under the Family and Medical Leave

Act, 29 U.S.C. § 2601 et seq. -- until July 27, 2007.”  The motion for protective order was

filed because the defendant issued FED.R.CIV.P. 45 subpoenas to schools attended by the

plaintiff’s children seeking records and the plaintiff construed her motion and the court’s

order as restricting the scope of discovery.

In presenting motions to a busy court, lawyers should be careful to say what they

mean, and, as is obvious, plaintiff’s lawyer was not clear.  The plaintiff did not ask that

all discovery be limited or that general discovery be stayed pending resolution of the

jurisdictional issue.  That may have been what the lawyer meant, but she failed to say it. 

It is correct that the court’s order granting the motion and reciting the language of the

motion may have created ambiguity, but that is of no moment.  As the defendant pointed

out, the plaintiff sought discovery which itself went well beyond the parameters of

discovery limited to the jurisdictional issue.1  Given the nature of those requests, the

plaintiff’s arguments about the meaning of her motion and the court’s order ring hollow.

The defendant also seeks sanctions against the plaintiff for her failure to consult

with opposing counsel before filing the motion and for filing a frivolous motion.  During

oral argument, the court suggested that the defendant had failed to give appropriate notice
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2For that reason, the court eschews the interesting issue of whether an objection to FED.R.CIV.P. 
45 subpoenas requires prior attempts to resolve a dispute without court intervention as required by
FED.R.CIV.P.  26(c).

3

of the FED.R.CIV.P. 45 subpoenas.  However, upon further reflection, the court finds that

it is correct that the date of production was established well after the date the subpoenas

were served, and the plaintiff had ample notice and opportunity to object.  Nonetheless,

the court concludes at this early juncture in this litigation that the request for sanctions

will be denied.2  However, in the future if either party fails to communicate with the other

party in a good faith effort to resolve discovery disputes, the court will not hesitate to

impose appropriate sanctions under FED.R.CIV.P. 37 or the court’s inherent authority. 

Accordingly, it is

ORDERED that the  plaintiff’s emergency motion for protective order and motion

for sanctions (doc. # 21) and the defendant’s cross motion for sanctions. (doc. # 25) be

and are hereby DENIED.

Done this 29th day of June, 2007.

           /s/Charles S. Coody                                    
CHARLES S. COODY
CHIEF UNITED STATES MAGISTRATE JUDGE
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